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CASES  ARGUED  and  DETERMINED  in  the  COURT 
of  COMMON  PLEAS.  By  JAMES  MANNING, 
Serjeant  at  Law,  and  T.  C.  GRANGER,  of  the 
Inner  Temple,  Esquire,  Barrister  at  Law.  Vol.  VII. 
The  REGISTRATION  CASES  from  Michaelmas 
Term,  1844,  to  Easter  Term,  1845,  both  inclusive. 
OTHER  CASES  from  Hilary  Vacation  to 
Michaelmas  Term.  1844,  both  inclusive.  London, 
184G. 


[1]  Cases  upon  Appeal  from  the  Decisions  of  Revising  Barristers, 
Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Michaelmas  Term,  Hilary  Term,  Hilary  Vacation,  and  Easter  Term, 
in  the  Eighth  Year  of  the  Reign  of  Victoria. 

Borough  of  Tewkesbury. 

Whithorn,  Appellant ;  Thomas,  Respondent.     Nov.  18,  1844. 

[S.  C.  8  Scott,  N.  R.  783 ;  14  L.  J.  C.  P.  38 ;  8  Jur.  1008.     Followed,  R.  v.  Mayor 
of  Exeter;  Dipstale's  Case,  1868,  L.  R.  4  Q.  B.  116.] 

Case. 

A.,  a  freemaD  of  the  borough  of  T.  resided  with  his  wife  and  family,  and  carried  on 
his  business  of  wine-merchant  at  G.,  more  than  seven  miles  from  T.  He  paid  9d. 
a  week  for  the  use  of  a  bedroom  and  a  dark  closet  in  the  house  of  a  friend  at  T., 
A.  keeping  the  key  of  the  closet,  in  which  he  deposited  wine-samples.  He  slept 
in  the  bedroom  twelve  times  in  the  six  months  next  before  the  31st  of  July. — Held, 
that  A.  did  not  reside  in  T.  for  six  months  before  the  31st  of  July,  within 
the  meaning  of  the  2  W.  4,  c.  45,  s.  27. — Semblc,  that  a  statement  in  the  caso — 
that  A.  had  slept  in  T.  "about  twelve  times,"  was  uncertain  and  insufficient;  but 
the  revising  barrister  being  present  in  court,  the  court  permitted  the  case  to  be 
altered  by  him  instant cr. — Decisions  of  election  committees  of  the  House  of  Commons 
are  not  receivable  as  authorities,  upon  the  argument  of  registration  appeal  cases. 

The  claimant  was  a  freeman  of  the  borough  of  Tewkesbury,  and  entitled  to  have 
his  name  inserted  in  the  list  of  freemen  for  thai  borough,  it  he  resided  [2]  within  the 
borough,  or  within  seven  miles  thereof,  within  the  -J  \Y.  4,  c.  45  ;  and  whether  he  did 
so  reside,  is  the  ipiestion  for  the  opinion  of  the  court. 

The  claimant  is  a  wine-merchant,  residing,  and  carrying  on  his  business,  at 
Gloucester  (which  is  more  than  seven  miles  from  the  borough  of  Tewkesbury),  where 
he  has  for  many  years  occupied  a  house,  in  which  he  carries  on  his  business,  and  also 
bonding  vaults  for  the  bulk   of  his  stock.     He  is  a  married   man,  and  keeps  one 
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domestic  servant  at  his  establishment  at  Gloucester.  With  the  object  of  qualifying 
himself  to  vote  for  the  borough  of  Tewkesbury,  the  claimant  has,  since  the  year  1844, 
paid  to  Mr.  Spicule,  a  friend  of  his,  and  also  agent  for  one  of  the  sitting  members  for 
the  said  borough,  the  sum  of  9d.  a  week  for  the  use  of  a  furnished  bedroom  in  Mr. 
Sproule's  house,  situate  within  the  said  borough,  and  also  of  a  closet  about  six  feet  by 
three,  without  a  window,  of  which  closet  the  claimant  keeps  the  key,  and  in  which, 
between  January  ami  July  1*44,  he  kept  some  wine-samples.  During  the  same 
period  he  slept  in  the  bedroom  [about]  twelve  times,  and  during  the  year  ending 
July  1>S44  [about]  fifteen  to  twenty  times,  on  the  occasion  of  his  coming  to  Tewkesbury 
on  business  ;  but  he  has  never  taken  his  meals  at  Mr.  Sproule's  except  on  some 
occasions  when  invited  to  dine  as  a  friend.  Mr.  Sproule  never  let  lodgings  to  any 
other  person  ;  and  he  made  the  above  arrangement  with  the  claimant  for  the  purpose 
of  assisting  him  to  qualify  as  a  voter  for  the  borough.  I  decided  that  the  claimant 
had  not  resided  within  the  borough  of  Tewkesbury,  within  the  meaning  of  the  2  W.  4, 
c.  45,  so  as  to  entitle  him  to  be  placed  upon  the  list  of  voters  for  that  borough.  If 
the  court  are  of  a  contrary  opinion,  then  the  name  of  Whithorn,  and  that  of  James 
(lorle,— whose  appeal  depends  upon  a  similar  decision,  and  ought  to  be  consoli-[3]- 
dated  with  the  present, — will  be  placed  upon  the  register. 

(Signed)         H.  S.  K.,  revising  barrister. 

Tindal  C.  J.  when  the  case  was  called  on  for  argument,  intimated  that  the 
question,  which  appeared  to  be  whether  the  residence  of  the  claimant  was  bona  fide  or 
merely  colourable,  was  rather  one  of  fact  than  of  law. 

Erie  J.  observed  that  the  case  distinctly  found  that  the  claimant  did  not  reside 
within  the  borough  of  Tewkesbury. 

Byles  Serjt.,  for  the  appellant,  submitted  that  the  question  was  one  of  law, — 
whether,  upon  the  facts  stated,  the  claimant  resided  in  the  borough. 

Maule  J.  pointed  out  that  the  case  was  uncertain,  in  stating  that  the  claimant 
slept  in  the  bedroom  "about  twelve  times;"  and  observed  that  it  was  impossible  to 
say  how  many  times  was  intended  by  that  statement. 

Byles  Serjt.  proposed  that  the  statement  should  be  amended  by  striking  out  the 
word  "about";  and  that  in  the  paragraph  which  stated  that  he  slept  there  "about 
fifteen  to  twenty  times,"  the  word  "between"  should  be  inserted  in  lieu  of  "about." 
To  which  Cockburn,  for  the  respondent,  assented. 

Tindal  C.  J.  We  must  adhere  to  the  course  we  have  previously  adopted  (a).  We 
cannot  allow  alterations  to  be  made  in  a  case  by  consent. 

[4]  Byles  Serjt.  then  suggested  that  as  the  revising  barrister  was  in  court,  the 
original  case  should  be  handed  to  him,  and  that  he  should  at  once  make  the  proposed 
alterations.     This  was  accordingly  done. 

Byles  Serjt.  The  ease  involves  three  points  :  first,  whether  the  residence  of  the 
claimant  is  colourable, — secondly,  the  nature — and,  thirdly,  the  degree, — of  such 
residence. 

First,  it  is  no  objection  that  the  claimant  resided  in  the  borough  for  the  purpose 
of  obtaining  a  vote ;  Bex  v.  Sargent  (5  T.  R.  466).  [Upon  the  learned  serjeant  also 
referring  to  Colonel  Chaytor's  case  {Harwich,  1  Teckw.  389),  The  Milborne  Port  ease 
(Cork  &  Dan.  227),  and  other  decisions  of  committees  of  the  House  of  Commons 
collected  in  Elliott  on  Registration,  pp.  198-204,  2d  ed.,  Tindal  C.  J.  said  that,  so 
far  as  the  reasoning  in  these  cases  went,  it  might  be  proper  to  cite  them,  but  not  as 
authorities.]  All  that  is  required  is,  that  a  party  should  have  some  connection  with 
the  borough.  [Tindal  C.  J.  The  mere  object  which  the  party  had  in  view  in  residing 
in  the  place,  will  hardly  lie  insisted  upon  as  an  objection,  if  there  was  a  residence  in 
fact  (vide  post,  8).     Cockburn  assented.] 

Secondly,  as  to  the  nature  of  the  residence  in  this  case.  It  would  have  been  a 
sufficient  inhabitation  within  the  13  A-  14  Car.  2,  c.  12,  s.  1,  and  the  cases  decided 
upon  that  statute.  The  result  of  the  authorities  is,  that  a  party  is  said  to  reside 
where  he  lies  or  sleeps.  [Maule  J.  That  is,  where  he  passes  the  night]  In  settle- 
ment eases  the  residence  of  an  apprentice  is,  where  he  sleeps  the  last  of  the  last  forty 
nights  of  the  apprenticeship ;  Bex  v.  Castleton  (Burr.  Sett.  Ca.  569),  Bex  v.  Brighthelm- 
stone  (5  T.  R.  188).     [Maule  J.     A  freeman  to  be  entitled  to  vote  is  required  [5]  to 

(a)  See  Webb,  Appellant,  ami  Ike  Overseers  of  Aston,  Respondents,  ante,  vol.  v.  p.  14. 
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reside  in  the  borough  for  six  calendar  months  next  before  the  31st  of  July.     Can 

you  say  that  sleeping  there  for  twelve  days  next  before  the  31st  of  July  would  be 
sufficient  ?  ]  It  is  submitted  it  would  be  if  he  had  the  right  to  sleep  there  during  the 
rest  of  the  six  months,  and  had  the  animus  revertendi.  [Maule  J.  There  is  nothing 
in  this  case  to  shew  an  animus  revertendi  on  the  part  of  the  claimant.  He  might 
have  had  no  occasion  to  go  again  to  Tewkesbury.]  The  claimant  had  entered  into 
a  contract  with  the  landlord,  and  had  actually  hired  the  bedroom  and  closet,  and 
he  kept  the  key  of  the  latter.  There  was  no  necessity  for  an  actual  occupation  of 
the  bedroom. 

Thirdly,  as  to  the  degree  of  the  residence.  It  may  be  said  on  the  other  side,  that 
if  the  claimant  had  slept  only  one  night  at  Tewkesbury,  it  clearly  would  not  have 
been  sufficient.  That  is  putting  an  extreme  case,  which  may  be  met  by  supposing  the 
case  of  his  having  slept  there  every  night  but  one.  This  is  not  a  question  as  to  the 
domicil  of  the  party.  [Tindal  C.  J.  It  may  or  may  not  lie.  Erie  J.  The  word 
"resilience"  may  have  a  very  different  meaning  in  different  statutes.]  The  learned 
Serjeant  referred  also  to  2  Inst.  702. 

Cockburn,  for  the  respondent.  The  real  question  is,  whether  the  claimant,  bona 
fide,  had  a  place  at  which  he  slept,  in  Tewkesbury.  One  important  feature  in  this 
case  is,  that  he  is  a  married  man,  living  in  Gloucester,  where  his  wife  and  family 
reside.     Ubi  uxor,  ibi  domus. 

It  appears  that  the  claimant  took  the  room  for  the  purpose  of  regaining  his  vote. 
Thai  may  be  not  an  objection  per  se  ;  but  such  a  taking  should  be  supported  by 
strong  proof  of  a  bona  fide  residence  It  is  important  also  to  observe  that  the  room 
was  taken  in  the  house  of  the  agent  for  one  of  the  sitting  members.  It  was,  at  most, 
but  "a  passage  residence;"  [6]  as  in  Jle.r  v.  The  Duke  of  Richmond  (6  T.  R.  560), 
which  is  strongly  in  point.  [Maule  J.  The  case  does  not  state  that  the  claimant 
took  the  room.  It  only  says  that  he  paid  9d.  a-week  for  the  use  of  it.]  It  is  the 
-.line  thing  as  if  he  had  staid  at  an  inn.  In  this  view  the  present  case  is  infinitely 
weaker  than  Rex  v.  Tin  Duke  of  Richmond.  It  is  altogether  more  a  question  of  fact 
than  of  law.  The  claimant  never  did  more  than  sleep  at  the  house  in  question.  In 
Rea  \ .  North  I  'wry  (4  B.  &  C.  953,  7  D.  X-  R.  424)  Bayley  J.  says  that  the  word  reside, 
"  where  there  is  nothing  to  shew  that  it  is  used  in  a  more  extensive  sense,  denotes  the 
place  where  an  individual  eats,  drinks,  and  sleeps,  or  where  his  family  or  his  servants 
eat,  drink,  and  sleep."  A  man  undoubtedly  may  have  more  than  one  residence  ;  but 
in  this  case  the  claimant  has  the  mere  colourable  appearance  of  a  residence. 

Byles  Serjt.,  in  reply.  If  by  colourable  residence  is  meant  that  the  room  was 
taken  for  the  purpose  of  obtaining  or  preserving  a  vote,  that  is  admitted  to  be  no 
objection.  If  more  is  meant,  the  court  will  be  governed  by  the  same  rule  as  the  court 
(if  Veen's  Bench  in  special  cases  from  sessions;  and  will  not  infer  fraud  where  none 
is  stated (c).  There  was  no  final  deeision  in  Rex  v.  Tin-  Duke  of  Richmond.  Lord 
Kenyon  (J.  J.  there  says,  "However,  it  is  not  necessary,  at  present,  to  say  that  this 
may  not,  on  further  investigation,  turn  out  to  be  a  bona  fide  residence  :  the  question 
here  is,  whether  these  tarts  oughl  not  to  be  submitted  to  the  consideration  of  a  jury, 
and  I  am  clearly  of  opinion  that  they  ought."  There  is  a  great  difference  between 
residence  and  domicil.  The  latter  is  .something  [7]  more  than  the  former,  ami  may 
be  quite  different  from  it.     In  Story's  Conflict  of  Laws,  s.  41,  it  is  said,  "By  the  term 

'  domicil, '  in  its  ordinary  acceptati is  meant  the  place  where  a  person   lives  or  has 

his  home.  In  this  sense,  the  place  where  a  person  has  his  actual  resilience,  inhabitancy, 
or  commorancy,  is  sometimes  called  his  domicil.  In  a  strict  and  legal  sense,  that  is 
properly  the  domicil  of  a  person,  where  he  has  his  true,  fixed,  permanent  home  and 
principal  establishment,  ami  to  which,  whenever  he  is  absent,  he  has  the  intention  of 
returning  (animus  revertendi)."  Ami  in  s.  43  it  is  further  said,  "The  French  jurists 
have  defined  domicil  to  be,  the  place  where  a  person  has  his  principal  establishment." 
And  after  referring  to  some  other  French  authorities,  he  cites  the  definition  of  Yattel, — 
"a  fixed  residence  in  any  place,  with  an  intention  of  always  stay  i  ng  t  here  ( '  d  y  d  emeu  re  r 
toujoiirs,'  Droil  des  (lens,  §  218).  But,"  the  learned  author  adds,  "this  is  not  an 
accurate  statement.  It  would  be  more  correct  to  say,  that  that  place  is  properly  the 
domicil  of  a  person,  in  which  his  habitation  is  fixed,  without  any  present    intention  of 

(c)  Vide  per  Culler  .1.  in  Ile.r  \.  FiUonqky,  I  T.  \\.  461  ;  per  Lord  Kenvon  C.  J.  in 
Rex  \.  Fillongley,  2  T.  R.  711,  and  in  Rexv.  Llambederffoch,  7  T.  K.  107. 
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removing  therefrom."  Although  Gloucester  was  the  claimant's  domicil,  he  may  have 
had  a  residence  at  Tewkesbury. 

TlNDAL  C.  J.  The  question  in  this  ease  arises  upon  the  thirty-second  section  of 
the  2  W.  4,  c.  45,  which  enacts  that  no  person  shall  be  qualified  to  vote  for  a  borough, 
as  a  freeman,  "unless  he  shall  have  resided  for  six  calendar  months  previous  to  the 
last  day  of  July  "  in  the  year  in  which  the  registration  takes  place  within  the  borough. 
And  the  question  is,  whether,  upon  the  case,  as  stated,  there  is  enough  to  shew  that 
the  revising  barrister  has  come  to  a  wrong  decision, — whether  the  facts  distinctly 
shew  a  residence  by  the  claimant  within  the  borough  of  Tewkesbury.  I  think  they 
do  not.  I  do  not  mean  to  say  that  where  the  object  of  a  residence  [8]  is  to  obtain  a 
vote,  that  circumstance  would  detract  from  the  right  of  the  party ;  but  the  question 
here  is,  whether  the  claimant  had  a  real,  bona  fide,  residence  in  the  borough.  We 
must  assume,  that  no  other  facts  than  those  stated,  came  before  the  revising  barrister, 
which,  in  his  opinion,  were  material  for  the  appellant.  Then  what  are  the  facts,  as 
stated  ?  That  the  part}'  had  a  residence  and  domicil  at  Gloucester,  there  can  be  no 
doubt ;  but  all  that  appears  as  to  the  borough  of  Tewkesbury,  is,  that  he  paid  to  a 
friend  of  his,  the  sum  of  9d.  a  week  for  the  use  of  a  furnished  bedroom  and  a  dark 
closet,  of  which  closet  the  claimant  kept  the  key ;  and  that  in  this  closet  he  had  some 
wine-samples ;  that  between  January  and  July  1844,  he  slept  in  the  bedroom  a 
dozen  times,  and  during  the  whole  year  ending  July  1844,  between  fifteen  and 
twenty  times. 

Now,  first  of  all,  it  is  to  be  observed  that  the  mere  payment  of  rent  would  not  be 
equivalent  to  a  residence.  The  residence  required  by  the  statute,  must  mean  an  actual 
occupation,  for  some  part  of  the  time  specified,  by  the  party  himself,  or  an  occupation 
by  his  family  or  servants.  In  this  case  we  are  not  informed  whether  the  twelve 
nights  on  which  the  claimant  slept  in  Tewkesbury,  are  or  are  not,  distributed  over  the 
six  months — they  may  have  been  the  very  last  or  the  very  first,  nights  of  that  period. 

It  is  impossible,  upon  this  dry  statement  of  facts,  that  the  law  should  pronounce 
that  they  constituted  a  residence  in  Tewkesbury.  The  revising  barrister  was  the 
judge  of  the  facts  ;  and  it  was  for  him  to  decide  whether  the  claimant  had  a  bona  fide 
residence  within  the  borough  of  Tewkesbury.  I  think  that  he  has  come  to  a  proper 
decision,  and  that  it  must  be  affirmed,  and,  in  so  very  clear  a  case,  with  costs. 

COLTMAN  J.  I  am  of  the  same  opinion.  It  appears  that  the  claimant  had  entered 
into  a  contract  under  [9]  which  he  might  sleep  at  Mr.  Sproule's  house  when  he  thought 
proper.  That  fact  does  not  necessarily  imply  a  residence.  It  is  undoubtedly  true  that 
a  party  may  have  two  or  more  residences.  In  this  case  the  claimant  had  a  separate 
domicil ;  and  the  question  is,  whether  there  was  the  animus  residendi  with  respect  to 
the  lodging  in  Tewkesbury.  It  is  no  objection  that  the  lodging  was  taken  for  the 
purpose  of  obtaining  a  vote  ;  but  that  circumstance  induces  one  to  doubt  whether 
there  was  a  taking  animo  residendi.  It  would  not  invalidate  the  right  of  voting  if 
that  animus  existed  ;  but  it  serves  to  cast  a  light  upon  the  intention  of  the  party. 
Upon  the  whole,  I  think  the  revising  barrister  was  warranted  in  the  conclusion  at 
which  he  arrived. 

MAULE  J.  I  think  this  is  a  very  clear  case,  and  one  which  probably,  but  for  the 
importunity  of  the  appellant,  would  not  have  been  brought  to  this  court.  Unless  it 
appeared  to  me  that  the  facts  stated  in  the  case  clearly  shewed  the  revising  barrister 
to  be  in  the  wrong,  I  should  consider  myself  bound  to  support  his  decision.  The 
meaning  of  the  term  inhabitant  has  been  considerably  extended  from  what  it  originally 
imported  ;  but  that  is  not  so  with  the  term  resident.  There  cannot  be  the  smallest 
doubt  that  the  claimant  in  this  case  had  not,  in  ordinary  language,  a  residence  in 
Tewkesbury.  The  question  is,  whether  he  had  a  residence  in  point  of  law.  And 
I  think  it  clear,  he  had  not.  (His  lordship  recapitulated  the  facts  of  the  case.)  The 
facts  stated  by  no  means  make  out  a  residence.  It  is  possible  that  a  party  may  be 
a  resident  in  a  place  where  he  has  slept  only  the  number  of  nights  mentioned  in  this 
case.  But  there  are  other  facts  for  our  consideration.  The  claimant  has  a  wife  and 
family  at  another  place,  where  he  ordinarily  resides.  I  think  the  revising  barrister  was 
quite  [10]  right  in  his  conclusion,  and  that  his  decision  must  be  affirmed,  with  costs. 

Erle  J.  It  appears  to  me  that  the  question  here  is,  whether  the  revising  barrister 
was  legally  bound  to  find  that  the  claimant  was  a  resident  in  Tewkesbury,  within  the 
meaning  of  the  thirty-second  section  of  the  reform  act.  I  am  not  aware  that  the  term 
"  reside  "  is  so  used  in  any  statute,  as  that  the  facts  stated  in  this  case,  could  be  con- 
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eddered  as  amounting  to  a  residence.  I  think  that  in  the  reform  act,  the  intention  of 
the  legislature  was,  that  a  party  who  obtained  a  vote  by  residing  in  a  borough,  should 
have  some  local  interest  there — referring  to  the  ordinary  meaning  of  the  word  residence, 
as  conveying  the  idea  of  home.  It  is  stated  that  the  claimant  in  this  case  paid  Od.  a 
week  for  the  use  of  a  bedroom.  It  does  not  follow  from  that  fact  that  he  had  the 
exclusive  right  to  that  room.  It  is  also  stated  that  he  slept  there  twelve  times  during 
a  period  of  six  months.  That  is  a  very  small  number  of  times.  The  fact  of  sleeping 
at  a  place,  indeed,  by  no  means  constitutes  a  residence — though,  on  the  other  hand, 
it  may  not  be  necessary  for  the  purpose  of  constituting  a  residence  in  any  place  to 
sleep  there  at  all.  If  a  man's  family  are  living  in  a  borough,  and  he  is  absent  for  six 
months,  but  with  the  intention  of  returning,  he  will  still  be  considered  as  residing 
there.  But  there  is  nothing  of  that  kind  in  this  case.  And  the  other  facts  stated, 
such  as  the  occupation  of  a  closet  by  keeping  wine-samples  in  it,  certainly  will  not 
establish  a  residence. 

Decision  affirmed,  with  costs. 


[11]    Southern  Division  ok  Lancashire. 

John  Gadsby,  Appellant;  Samuel  Warburton,  Respondent.     Now  18,  1*44. 

[S.  ('.  s  Scott,  N.  R.  775  ;  U  L.  J.  C.  P.  41.     Referred  to,  Thachway  v.  Pilcher,  L866, 

L.  R.  2  C.  R  101.] 

Case. 

"Of  Poplar  Grove,  Didsbury,"  is  a  sufficient  description  of  the  place  of  abode  of  an 
objector  in  a  notice  of  objection,  without  stating  where  Didsbury  is  situated. — "On 
the  register  of  voters  for  the  township  of  M."  is  sufficient,  although  in  the  form  given 
in  the  6  &  7  Vict.  c.  18,  sched.  A,  No.  5,  the  word  "parish"  only  is  used. — Semblc, 
t  bat  the  description  of  the  place  of  abode  of  an  objector,  given  in  a  notice  of  objection 
(under  6  &  7  Vict.  c.  18,  s.  7),  will,  in  all  cases,  be  sufficient,  if  it  he  the  same  as 
that  inserted  in  the  list  of  voters. — On  appeals  from  decisions  of  revising  barristers, 
the  court  will  hear  only  one  counsel  on  each  side. 

The  respondent's  name  appeared  on  the  list  of  persons  entitled  to  vote  in  the 
election  of  any  knight  of  the  shire  for  the  southern  division  of  Lancashire,  in  respect  of 
property  situate  in  the  township  of  Harpurtrey  within  the  polling  district  of  Manchester, 
and  the  place  of  his  abode  was  correctly  stated  to  be  "Newton,  near  Hyde,  Cheshire." 

The  appellant  sent  to  the  respondent,  through  the  post,  a  notice  of  objection,  as 
follows  : — 

"To  Mr.  Samuel  Warburton,  of  Newton,  near  Hyde,  Cheshire. 

"Take  notice,  that  I  object  to  your  name  being  retained  in  the  Harpurtrey  list  of 
voters  lor  the  Southern  Division  of  Lancashire.  Dated,  this  eighteenth  day  of  August, 
one  thousand  eight  hundred  and  forty-four.  (Signed)  John  Gadsby  of  Poplar  drove, 
Didsbury,  on  the  register  of  voters  for  the  township  of  Manchester." 

The  appellant's  name  appeared  on  the  register  of  voters  for  the  township  of 
Manchester;  and  the  place  of  his  abode  was  stated  in  the  register,  to  he  (as  stated 
in  the  notice  of  objection),  "  Poplar  Grove,  Didsbury." 

The  place  of  the  appellant's  abode  was  truly  de-[12]-scribed  in  the  notice  of  objec 
tion,  to  the  extent  to  which  it  appeared  in  that  notice,  and  as  he  had  himself  described 

it  in  the  register  oi   voters  J   bul    it   was   urged   on    behalf  of   the   respondent,  that    the 

description  of  the  appellant's  place  of  abode,  as  it  appeared  on  the  notire  of  objection, 

was  not  Sufficient  to  sustain  a  notice  Of  objection  against  a  VOter  on  the  list,  for  the 
purpose  of  expunging  his  name,  though  it  might  he  sufficient  on  tin'  register  to  entitle 
the  appellant  to  have  his  name  retained  on  the  list,  so  far  as  the  description  of  his 
place  of  abode  affected  that  right. 

I  held  the  notice  insufficient  in  fact,  and  that  something  ought  to  have  been 
added  to  the  description  of  the  appellant's  place  of  abode,  as  " Lancashire "  or  "neat 
Manchester     (Didsbury  being  a  few  miles  only  from   Manchester  and  a  township 
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within  the  polling  district  of  Manchester),  or  the  like,  as  the  case  might  be  :  and 
I  retained  the  respondent's  name  on  the  list  without  calling  upon  him  to  prove 
his  qualification. 

It  was  then  contended,  on  behalf  of  the  appellant,  that  as  he  had  described  his 
place  of  abode  in  the  notice  of  objection  in  the  same  words  in  which  he  had  described 
it  on  the  register  of  voters,  it  was  sufficient,  and  that  by  law  he  was  not  bound  to 
describe  his  place  of  abode  in  the  notice  of  objection  more  fully,  or  otherwise,  than 
he  had  previously  described  it  upon  the  register  of  voters  then  in  force. 

I  ruled  the  contrary. 

The  question  for  the  opinion  of  the  court  is,  whether  the  appellant's  statement  in 
the  notice  of  objection  of  his  place  of  abode,  as  he  has  stated  it  for  the  purpose  of  his 
own  vote  on  the  register,  is,  under  the  facts  and  circumstances  hereinbefore  mentioned, 
sufficient  in  law  to  sustain  the  said  notice  against  the  respondent. 

If  the  court  are  of  opinion  that  the  description  given  by  the  appellant  in  the  notice 
of  objection  of  his  place  [13]  of  abode,  is  sufficient  in  law  to  sustain  the  notice  against 
the  respondent,  I  have  decided  and  adjudged  that  description  to  be  insufficient  in  fact, 
the  name  of  the  respondent  is  to  be  expunged  from  the  register  of  voters  ;  otherwise, 
to  remain  (vide  infra,  p.  20,  n.  (a)).  (Signed)         E.  M.,  revising  barrister. 

Cockburn  (with  whom  was  Kinglake  Serjt  ('<))  for  the  appellant.  The  questions 
in  this  case  are,  first,  whether  the  description  of  the  place  of  abode  of  the  objector 
given  in  the  notice  of  objection,  is  sufficient :  secondly,  supposing  it  is  not  so  per  -i\ 
whether  it  is  rendered  sufficient  by  the  fact  of  its  being  the  same  as  that  given  in  the 
list  of  voters  published  by  the  overseers. 

First,  it  is  submitted  that  the  objector  has  sufficiently  complied  with  the  form 
given  in  schedule  (A)  No.  5,  to  the  6  &  7  Vict.  c.  18,  referred  to  by  sect.  7.  That 
form  concludes  thus  : — "  (Signed)  A.  B.  of  [place  of  abode]  on  the  register  of  voters 
for  the  parish  of  ." 

The  objector  here  has  described  himself  as  "of  Poplar  Grove,  Didsbury,  on  the 
register  of  voters  for  the  township  of  Manchester."  The  only  difference  between  the 
two  is,  that  the  objector,  in  order  to  make  his  notice  square  with  the  fact,  has  sub- 
stituted the  word  "  township  "  for  that  of  "  parish  "  given  in  the  form.  The  court 
are  bound  to  take  notice  of  the  existence  of  a  township  (c).  [Tindal  C.  J.  Is  that 
so?  We  are  bound  to  take  judicial  notice  of  a  county  ('/).]  At  all  events,  the 
party  objected  to  may  be  presumed  to  have  notice  of  it.  (The  learned  counsel  was 
proceeding  to  [14]  read  a  description  of  the  township  of  Manchester,  from  the 
Parliamentary  Gazette  :  but  Tindal  C.  J.  said  they  could  not  receive  it  as  an  authority.) 
The  term  township  has  a  legal  signification  ;  and  if  the  objector  has  given  the  name 
of  the  township,  that  is  sufficient.  The  revising  barrister  considered  the  notice  also 
objectionable,  upon  the  ground  that  the  description  of  the  objector's  place  of  abode 
was  insufficient,  and  that  "Lancashire"  or  "near  Manchester"  should  have  been 
added.  But  there  is  no  reason  for  such  an  addition  :  and  the  latter  one  suggested 
would  not  have  been  sufficient,  according  to  the  revising  barrister's  own  view,  as  it 
would  have  been  necessary  to  have  said  "  near  Manchester,  in  the  county  of  Lancaster." 
A  party  must  be  on  the  list  of  voters  in  order  to  be  entitled  to  object.  It  may  be 
that  more  particularity  is  required  in  the  case  of  a  claimant.  [Tindal  C.  J.  According 
to  the  form,  the  objector,  certainly,  is  only  required  to  state  his  place  of  abode,  and 
that  he  is  on  the  list  of  voters  for  a  particular  parish.]  Even  if  there  were  any 
misdescription  here,  it  would  be  cured  by  the  101st  section  of  the  registration  act, 
which  provides  "  that  no  misnomer  or  inaccurate  description  of  any  person,  place,  or 
thing  named  or  described  in  any  schedule  to  this  act  annexed,  or  in  any  list  or 
register  of  voters,  or  in  any  notice  required  by  this  act,  shall,  in  anywise,  prevent  or 
abridge  the  operation  of  this  act  with  respect  to"  such  person,  place,  or  thing  ;  provided 
that  such  person,  place,  or  thing  shall  be  so  denominated  in  such  schedule,  list,  register, 
or  notice  as  to  be  commonly  understood." 


(b)  The  court  intimated,  that  as  by  the  registration  act  (6  &  7  Vict.  e.  18,  s.  60) 
they  were  directed  to  hear  appeals  in  the  same  manner  as  special  cases,  they  should 
hear  only  one  counsel  on  each  side. 

(c)  Nul  tiel  vill  is  matter  to  be  pleaded. 

(d)  See  2  Inst.  557,  Com.  Dig.  tit.  County  (A.). 
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As  to  the  second  point,  the  objector's  place  of  abode  is  required  to  be  given  solely 
for  the  purpose  of  his  identification.  For  the  same  reason  a  party  who  sends  in  a 
claim,  is  bound  to  state  his  place  of  abode.  And  an  objector  cannot  surely  do  better 
than  follow  the  description  of  the  place  of  his  abode  which  he  has  inserted  in  his 
[15]  claim,  and  in  respect  of  which  his  name  appears  upon  the  list  of  voters. 

Cardwell  for  the  respondent.  The  question  here  is,  not  so  much,  whether  the 
notice  of  objection  is  sufficient  in  point  of  fact,  as  whether  there  are  facts  sufficiently 
stated  in  the  case  from  which  the  court  must  infer  that  the  revising  barrister  was 
wrong.  The  revising  banister  has,  in  effect,  found  that  the  description  given  was  not 
sufficient.  There  may  possibly  be  two  or  three  Didsburys  in  England  ;  and  something 
was  requisite  to  fix  the  particular  place  intended.  The  party  objected  to,  lived  in 
Cheshire;  and  for  any  thing  that  appears  to  the  contrary,  the  objector  may  have 
resided  out  of  Lancashire.  The  object  of  requiring  the  place  of  abode  is  not  mererj  , 
as  assumed  on  the  other  side,  to  identify  the  objector,  as  being  on  the  list  of  voters; 
it  is  material  with  regard  to  the  question  of  costs,  that  the  party  objected  to  may 
know  whether  the  objector  can  pay  them  ;  or  he  may  wish  to  communicate  with  him 
through  the  post.  There  is  nothing  stated  in  the  case  which  shews,  that  the  revising 
barrister  was  bound  to  find  the  other  way. 

As  to  the  second  point,  the  inference  is  that  the  place  of  abode  to  be  given  in  the 
notice  of  objection,  should  be  the  actual  place  of  abode  of  the  objector,  and  not  the 
place  of  abode  stated  in  the  list  of  voters ;  for  otherwise  the  form  would  have  been, 
"  described  in  the  list  of  voters  as  of,"  &c.  The  101st  section  has  no  application  ;  for 
the  revising  barrister  has  found,  in  effect,  that  the  place  of  abode  of  the  objector 
was  not  denominated  so  as  to  be  commonly  understood.  An  objector  ought  to  be 
held  to  great  strictness  in  his  notice.  If  it  be  sufficient  to  describe  himself  by  the 
same  place  of  abode  as  that  given  in  the  list  of  voters,  he  will,  by  following  the 
description  in  the  list,  give  wrong  information  to  [16]  the  party  objected  to,  in  the 
ease  of  a  change  of  abode  since  the  list  was  made  out,  or  of  an  improper  description 
therein. 

Cockburn,  in  reply.  It  is  sufficient  if  the  description  given  of  the  objector's  place 
of  abode  will  enable  the  party  objected  to  to  find  him  out.  [Maule  J.  By  the  6  .V  V 
Vict.  c.  18,  s.  7,  the  notice  of  objection  is  required  to  be  in  the  form  given,  "or  to 
the  like  effect."]  With  regard  to  a  change  of  residence,  the  party  would,  in  such  an 
event,  be  bound  to  send  in  a  fresh  claim,  if  he  was  within  the  time  limited  by  the  act. 
[GoltmanJ.  He  might  have  changed  his  place  of  abode  after  the  list  was  made  out 
and  published.]  Still,  a  description  of  the  former  place  of  abode  would  lie  sufficient 
to  identify  him.  If  the  place  of  abode  in  the  notice  were  different  from  that  in  the 
list,  the  party  objected  to  might  think  the  objector  was  not  entitled  to  object,  and 
might  not  appear  before  the  revising  barrister. 

Tindal  C.  J.  I  think  the  proper  test  to  which  the  sufficiency  of  this  notice  ought 
to  be  brought  is,  to  try  it  by  the  form  given  in  the  schedule  (A.)  No.  5.  to  the  6  &  7 
Vict.  c.  1*,  and  compare  them  together.  (His  lordship  read  the  form  in  the  schedule, 
anil  the  notice  set  out  in  this  ease.)  There  is  clearly  no  variance  upon  the  ground 
that  the  objector  has  described  himself  as  being  on  the  list  of  voters  for  a  "township" 
instead  of  a  "parish."  All  that  the  seventh  section  of  the  act  requires  is,  that  the 
notice  is  to  be  "to  the  like  effect"  with  the  form  given.  Inasmuch,  therefore,  as 
there   is  a  list  of   voters   for  the   township  of   Manchester,    the  notice   is  correct   in  this 

respect. 

With  respect  to  the  description  of  the  place  of  abode,  there  is  also  an  exact  com 
pliance  with  the  form.  The  place  of  abode  is  sufficiently  described  if  it  be  truly  [17] 
described.  A  place  of  abode  is  not  necessarily  to  be  described  as  ill  a  palish.  That 
is  old  law.      Com.   Dig.  tit.  Abatement  ( l\  25).      It  is   said    thai    there   may  be  two   Or 

more  Didsburys,  and,  therefore,  thai  " Lancashire  "  should  have  been  added ;  bul  non 

constat,  there   may  not    be   two  or   more    I  lidshurys  in  that  county.      The  respondent, 

at  least,  should  have  shewn  that  he  had  been  misled,  or  put  to  some  inconvenience, 

by  the  notice  in  its  present  form  ;  but  nothing  of  that  kind  is  suggested  (J).      It  seems 

(l>)  A  latent  ambiguity  arising  out   of  the  existence  of  other  places  bearing  the 

same  name  was    not    alleged,  and    is    not    to  be    presumed,       But  if   it    had    been    shewn 

that  there  was  another  place  of  the  name  of  Didsbury  in  a  different  or  in  the  sa 

county,  a  quest  ion  might  have  been  raised  as  to  i  lie  sufficiency  of  the  notice  of  objection, 
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to  me,  therefore,  that  sufficient  has  been  done,  and  that  the  decision  of  the  revising 
barrister  must  be  reversed. 

Coltman  J.  We  must  construe  the  schedule  to  the  act  in  a  reasonable  manner. 
The  object  of  the  notice  is,  to  give  the  party  objected  to,  reasonable  information 
where  the  objector  is  to  be  found.  When  the  place  of  abode  of  the  latter,  given  in 
the  notice,  is  the  same  as  that  in  respect  of  which  his  name  stands  upon  the  list  of 
voters,  it  must  be  taken  that  there  are  abundant  means  to  identify  him  ;  and  a  more 
particular  description  is  not  necessary.  If  the  objector  had  changed  his  abode  after 
the  list  was  made  out,  that  might  have  given  rise  to  a  different  question  ;  and  perhaps 
in  such  a  case  he  ought  to  have  afforded  further  information  ;  but  that  is  not  the  case 
here,  where  there  appears  to  be  no  difficulty  or  doubt  as  to  the  identity  of  the  objector. 

[18]  Maule  J.  Athough  the  revising  barrister  has  found  that  the  description  of 
the  objector  in  his  notice  was  not  sufficient,  that  may  be  matter  of  law.  He  has, 
however,  stated  facts  from  which  it  appears  the  description  was  sufficient.  The 
question,  whether  he  was  right,  is  therefore  regularly  raised  for  our  decision. 

The  seventh  section  of  the  registration  act  requires  a  notice  of  objection  to  be 
given  "according  to  the  form  numbered  (5)  in  the  schedule  (A.),  or  to  the  like  effect." 
In  that  form,  the  words  "place  of  abode  are  in  a  parenthesis,  after  the  words  "A.  B. 
of,"  in  order  to  shew  that  the  place  of  abode  is  there  to  be  inserted.  And  it  seems 
to  me  that  this  means  the  place  of  abode  as  inserted  in  the  list  of  voters,  in  order  to 
shew  that  the  objector  is  on  that  list  and  entitled  to  object ;  it  being  absolutely 
necessary  that  the  place  of  abode  of  a  voter  should  appear  on  the  list.  Whether  it 
would  be  necessary  in  the  case  of  a  change  of  abode  after  the  list  had  been  published 
to  insert  the  latter  place  of  abode  in  the  notice  of  objection,  it  is  not  necessary  to 
decide.  The  inclination  of  my  own  mind  is,  that  it  would  not  be  necessary.  I  am 
confirmed  in  this  opinion  by  the  expression  in  the  form — "  A.  B.  of,"  &c  The  word 
of  is  indicatory  rather  of  a  place  of  which  a  party  is  described,  than  of  a  place  from 
which  a  notice  is  sent.  In  the  latter  case,  the  place  is  generally  put  without  the 
addition  of  the  word  "  of "  and  is  used  as  a  date.  For  instance,  in  the  form  given  in 
No.  4  in  the  same  schedule,  the  word  "of"  is  not  put;  but  it  ends  thus  "(Signed) 
A.  B.  [place  of  abode]."  In  the  form  of  notice  under  consideration,  I  think  it  was 
meant  that  the  place  of  abode  should  be  stated  as  given  in  the  list  of  voters  (a).  The 
[19]  seventh  section  says,  the  notice  is  to  be  "to  the  like  effect,"  with  the  form  given 
in  the  schedule.  What  is  the  meaning  of  that '?  To  effectuate  the  object  intended 
by  the  notice ;  namely,  to  shew  that  the  objector  is  on  the  list  of  voters. 

Erle  J.  It  appears  to  me  also,  that  the  revising  barrister  was  wrong  in  his 
decision,  and  upon  both  points. 

The  first  question  is,  whether  the  description  of  the  objector,  as  being  on  the  list 

whether  the  voter  had  been  actually  misled  by  it  or  not.  An  ambiguous  notice  cannot 
be  set  right  by  a  verbal  communication ;  neither,  as  it  would  seem,  can  it  be  made 
good,  ex  post  facto,  by  the  sagacity  of  the  party  to  whom  it  is  addressed.  See  further 
post,  18  (a). 

(a)  In  this  case,  as  the  place  of  abode  of  the  objector  was  sufficiently  described  in 
the  list  of  voters,  it  was  unnecessary  to  decide  whether,  supposing  the  description 
in  the  list  of  voters  to  be  wholly  defective,  a  notice  of  objection,  following  that 
description,  would  be  sufficient.  The  reasonableness  of  laying  down  the  rule  so 
generally  may  well  be  doubted.  If  a  person,  e.g.  John  Smith,  sent  in  a  claim  for  a 
county  vote,  in  which  he  stated  his  place  of  abode  to  be  "London,"  or,  if  in  a  London 
list,  the  column  headed  "place  of  abode "  were  so  filled  up,  the  revising  barrister 
would  be  bound  to  expunge  the  name  by  reason  of  the  insufficiency  of  the  description 
of  the  place  of  abode,  unless  a  better  description  were  supplied  at  the  time  of  revision. 
It  is  difficult  to  see  the  ground  upon  which  such  a  fallacious  description  of  the  place 
of  abode  in  a  notice  of  objection,— shewing  a  patent  ambiguity,— could  be  held  good, 
merely  because  it  corresponded  with  the  equally  vague  statement  of  the  objector's 
place  of  abode  as  appearing  on  the  list  of  voters. 

The  case  of  a  latent  ambiguity  may  be  different.  Supposing  it  to  be  proved  that 
there  were  two  or  more  Didsburys  situated  in  a  distant  county,  that  might  be  a  fact 
unknown  to  the  party,  and  it  would  be  a  hardship  to  deprive  him  either  of  his  vote 
or  of  his  right  of  objection,  when  he  had,  to  the  best  of  his  information,  complied  with 
the  requisites  of  the  act. 
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dt  voters  for  a  township,  is  of  necessity,  wrong;  and  I  quite  agree  in  thinking,  it  is 
not.  On  the  second  ground,  I  am  of  opinion  that  the  decision  of  the  barrister  was 
clearly  wrong.  He  seems  to  have  thought  that  the  place  of  abode  of  the  objector 
should  be  stated  differently  in  the  notice  of  objection,  from  that  which  appeared  in 
the  list  of  voters.  It  appears  to  me,  that  the  "  place  of  abode  "  required  to  be  stated 
by  the  act,  has  the  same  meaning  in  both  instances;  and  this,  as  well  under  the 
reform  act  as  under  the  [20]  registration  act  (6  &  7  Vict.  c.  18.  s.  7).  And  it  is 
extremely  convenient  that  the  same  description  should  be  given  ;  the  main  object  of 
the  description  being  that  the  voter  may  be  enabled  to  ascertain  that  the  objector  has 
a  light  to  object  (i).  I  am  even  inclined  to  think  that  if  the  objector  retained  the 
same  place  of  abode  as  that  mentioned  in  the  list,  and  purposely  changed  the  descrip- 
tion in  his  notice  by  adding  the  parish,  it  might  be  invalid. 
Decision  reversed  (c). 


[21]    Southern  Division  of  Lancashire. 

John  Gadsby,  Appellant;  and  James  Barrow,  Respondent.     Nov.  18,  1844. 

[S.  ( !.  s  Scott,  N.  K.  799  ;  Barr.  &  Am.  283  ;  1  Lutw.  Reg.  Cas.  142  ;  14  L.  J.  C.  P.  51 ; 
S  .Jui-.  1031.     Distinguished,  Hiwkle  v.  Piper,  1871  L.  R.  7  C.  P.  195.] 

Case. 

A  tenant  who  holds,  under  two  different  landlords,  two  different  sets  of  premises,  the 
nut  of  each  being  less  than  501.  a  year,  though  together  they  amount  to  more  than 
that  sum,  is  not  entitled  to  a  vote  under  the  2  Will.  4,  c.  45,  s.  20. 

The  respondent's  name  appeared  on  the  list  of  persons  claiming  to  be  entitled  to 
vote,  &C.  in  respect  of  property  situate  within  the  township  of  Pailsworth,  being  a 
township  within  the  polling  district  of  Manchester.  The  respondent  was  objected  to 
by  tlic  appellant. 

The  qualification  in  respect  of  which  the  respondent  claimed  to  be  entitled  to  vote, 
was  described  in  the  column  of  the  said  list  headed  "Nature  of  qualification,"  in  the 
following  words  and  figures,  namely  "Occupation  of  laud  and  buildings,  at  a  rental 
of  501.  and  upwards." 

It  appeared  in  evidence  that  the  respondent  occupied  land  and  buildings,  for  which 
he  paid  fifty-five  pounds  a  year,  under  two  different  landlords,  to  one  of  whom  he 
paid  a  rent  of  thirty-five  pounds  per  annum  and  to  the  other  a  rent  of  twenty  pounds 
per  annum  ;  and  that  he  occupied  the  said  land  and  buildings  as  tenant,  and  was,  ami 
is,  bona  fide  liable  to  the  several  yearly  rents  aforesaid,  amounting  together  to  fifty- 
five  pounds  a-year,  but  that  he  did  not  occupy  as  tenant,  under  one  and  the  same 
landlord,  any  lands  or  tenements  for  which  he  was  or  is  bona  fide  liable  to  pay,  to  the 
same  landlord,  a  yearly  rent  of  not  less  than  fifty  pounds. 

It  was  contended,  on  behalf  of  the  appellant,  that,  the  occupation  by  the 
respondent  not  amounting  to  a  yearly  renting  of  fifty  pounds  under  any  one  landlord, 
he  could  not  unite  the  two  occupations  and  rents,  so  as  to  qualify  [22]  him  to  vote 
as  occupying  tenant  of  lauds  or  tenements  for  which  he  was  bona  fide  liable  to  a  yearly 
rent  of  not  less  than  fifty  pounds. 

I  was  of  opinion  that  the  respondent  was  an  occupier  of  lands  or  tenements  for 
which  he  was  and  is  bona  fide  liable  to  a  yearly  rent   of  not  less  than  fifty  pounds, 

(A)  Another,  and  not  an  unimportant,  object  may  be,  that  the  voter  shall  have  an 
opportunity  of  communicating  with  the  objector,  when,  upon  a  proper  explanation, 
either  the  claim  or  the  objection  may  !»■  abandoned  without  further  trouble  ami 
expense  being  incurred.     Vide  post,  140. 

(')  The  most  unexceptionable  form  to  he  adopted  where  the  objector  has  changed 
his  residence,  and  the  statement  as  to  his  place  of  abode  iu  the  overseers'  list-  of  persons 
entitled  to  vote  has  thereby  become  at  variance  with  the  actual  fact  would  seem  to  be 
this,— 

A.  B.  late  of  (the  place  of  abode,  as  stated  in  the  overseers' lis!  of  persons  entitled 

to  vole),  now  residing  at,  Ac 

C.  P.  xiii. — 1* 
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within  the  meaning  of  the  statutes  2  W.  4,  c.  45,  and  6  &  7  Vict,  c,  18  ;  and  I  retained 
his  name  on  the  said  list  of  voters  accordingly. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  circumstances 
mentioned  and  set  forth  in  the  above  statement  of  facts,  the  name  of  the  respondent 
was  rightly  retained  on  the  said  list  of  voters. 

If  the  court  are  of  that  opinion,  the  register  of  voters  for  the  said  division  is  to 
stand  without  amendment ;  but  if  the  court  are  of  a  contrary  opinion,  then  the  said 
register  is  to  be  amended  by  expunging  the  name  of  the  respondent  therefrom. 

(Signed)         R.  M.,  revising  barrister. 

Cockburn,  for  the  appellant.  The  question  here  turns  upon  the  twentieth  section 
of  the  2  W.  4,  c.  45,  by  which  it  is  enacted,  inter  alia,  "that  every  male  person,  &c. 
who  shall  occupy,  as  tenant,  any  lands  or  tenements  for  which  he  shall  be  bona,  fide 
liable  to  a  yearly  rent  of  not  less  than  501.  shall  be  entitled  to  vote,  &c.  for  the  county, 
&c.  in  which  such  lands  or  tenements  shall  be  situate."  And  the  question  is,  whether 
if  a  party  occupy  several  distinct  tenements  for  which  he  pays  rents  amounting  to 
501.,  but  not  one  rent  of  that  amount  to  the  same  landlord,  he  is  entitled  to  vote. 
The  appellant  relies  upon  the  words  of  the  statute,  which  speaks  of  a  rent.  Such 
rent  cannot  be  made  up  of  rents  payable  in  respect  of  several  holdings  under  different 
landlords.  It  must  be  one  entire  rent.  Under  the  twenty-seventh  section  land  may 
be  united  with  [23]  a  building  in  order  to  confer  a  vote  in  a  borough  ;  but  in  the  case 
of  a  tenant,  the  holding  must  be  under  the  same  landlord.  This  provision  shews  the 
importance  attached  to  the  tenancy  being  under  the  same  landlord.  It  has  been 
held  (a)  that  a  party  cannot  join  together  a  house  and  other  building  for  the  purpose 
of  acquiring  the  franchise ;  Sweeiman's  case  (Alcock,  Reg.  Ca.  27).  And  this  is 
equivalent  to  holding  that  where  a  term  is  used  in  the  singular  number,  it  is  not 
competent  to  a  party  to  unite  different  instances  of  the  same  qualification  mentioned 
in  the  act. 

Cardwell  for  the  respondent.  The  words  of  the  act  are  not  to  be  construed  in  the 
strict  manner  contended  for  on  the  other  side.  The  spirit  of  the  enactment  is  to  be 
taken  into  consideration.  The  meaning  of  the  section  is,  that  the  voter  must  hold 
lands,  &c.  for  which  he  pays  rent  to  the  amount  of  501.  The  fact  of  his  holding  them 
of  the  same  landlord  is  immaterial.  The  twenty-seventh  section  makes  this  clear 
beyond  a  doubt ;  for  there  the  legislature  has  shewn  that  the  distinction  was  present 
to  their  minds,  between  holding  under  the  same  and  under  different  landlords.  Sweet- 
man's  nisi-  turned  upon  a  difference  in  the  wording  of  the  Irish  and  English  reform 
acts.  The  word  "building"  which  is  in  the  English  act  (2  W.  4,  c.  45,  s.  27)  is  not 
in  the  Irish  act  (2  &  3  W.  4,  c.  88,  s.  7) ;  and  it  is  consistent  with  principle  that  a 
clause  omitting  certain  terms,  is  not  to  be  construed  in  the  same  manner  as  one  in 
which  they  are  inserted.  There  have  been  analogous  cases  under  the  6  G.  4,  c.  57, 
which  enacts  "that  no  person  shall  acquire  a  settlement  by  reason  of  renting  a  tene- 
ment, &c.  unless  such  tenement,  &c.  shall  consist  of  a  separate  and  distinct  dwelling- 
house,  &c.  at  and  for  the  [24]  sum  of  101.  a  year,  &c.  nor  unless  the  rent  for  the  same, 
amounting  to  101.  be  actually  paid;"  and  it  has  been  held,  that  though  the  word 
"  rent "  was  in  the  singular  number,  it  included  several  rente  paid  to  different  land- 
lords ;  Rex  v.  Tadcaster  (4  B.  &  Ad.  703);  Rex  v.  North  Collingliam  (1  B.  &  C.  578). 
The  object  of  the  reform  act,  which  is  an  enfranchising  statute,  and  therefore  to  be 
construed  liberally,  was  to  ascertain  the  independence  of  the  voter  by  the  amount  of 
rent  paid  by  him. 

Cockburn,  in  reply.  The  settlement  cases  that  have  been  cited,  have  no  application 
t<>  the  present  case.  The  ground  of  the  decision  in  Rex  v.  Tadcaster  was  thus  explained 
in  Rex  v.  Wootton  (1  A.  &  E.  232,  3  N.  &  M.  312),— that  before  the  59  G.  3,  e.  50 
(winch  contained  an  enactment  similar  to  that  which  is  to  be  found  in  the  6  G.  4, 
c.  57),  almost  anything  was  considered  to  be  a  tenement  for  the  purpose  of  conferring 
a  settlement,  and  that  the  object  of  the  59  G.  3,  c.  50,  was  to  remedy  that  state  of 
things  by  defining  what  was  meant  by  a  tenement,  The  object  of  the"  poor-law  acts 
is,  however,  very  different  from  that  of  the  reform  act.  It  is  argued,  on  the  other 
side,  that  because  the  twenty-seventh  section  of  that  act  provides  for  the  case  of  a 
holding  under  the  same  landlord,  the  omission  of  such  a  provision  in  the  twentieth 

(«)  Under  the  Irish  reform  act,  2  &  3  Will.  4,  c.  88,  s.  7. 
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section  shews  that  two  or  more  holdings  under  different  landlords  maybe  joined 
together;  but  in  the  twenty-seventh  section  the  only  question  is,  as  to  the  value  of 

the  premises  and  not  the  rent  ;  whereas  in  I  he  twentieth  section  the  terms  used  imply, 
c.\  \i  termini,  that  the  holding  should  lie  at  one  undivided  lent. 

TlNDAL  C.  J.  The  question  in  this  ease  turns  upon  the  construction  to  be  put 
upon  the  latter  part  of  the  [25]  twentieth  section  of  the  -  W.  i,  c.  15,  which  gives, 
for  the  tirst  time,  a  new-  right  of  voting  in  counties  at  elections  of  members  of  parlia- 
ment in  three  different  instances.  The  one  now  in  question,  which  is  the  third, 
depends  upon  these  words—  "who  shall  occupy,  as  tenant,  any  lands  or  tenements  for 
M  Inch  he  shall  he  bona  tide  liable  to  a  yearly  rent  of  not  less  than  501."  The  meaning 
of  these  words,  1  think,  is,  that  the  tenant  is  to  be  liable  to  a  single  rent  of  not  less 
than  501.  If  it  had  been  intended  that  divers  rents  might  be  joined  to  make  up  that 
sum,  it  would  have  been  easy  to  use  the  words — "a  yearly  rent  or  rents  of  not  less 
than  501."     The  word  "rent"  does,  in  point  of  law,  denote  a  redditus  for  one  demise. 

It  is  of  importance  to  see  to  whom  the  section  gives  the  right  of  voting  in  the  two 
other  cases.     In  the  first,  it  is  given  to  any  person  "who  shall  be  entitled,  either  as 

ee  or  assignee,  to  any  lands  or  tenements,  whether  of  freehold  or  of  any  other 
tenure  whatever,  for  the  unexpired  residue,  whatever  it  may  be,  of  any  term  originally 
created  for  a  period  of  not  less  than  sixty  years  (whether  determinable  on  a  life  or  lives, 
or  not),  of  the  clear  yearly  value  of  not  less  than  101.  over  and  above  all  rents  and 
charges  payable  out  of,  or  in  respect  of,  the  same."  In  that  case  there  can  lie  no 
doubt  that  the  requisite  holding  could  not  be  made  up  of  distinct  and  different  terms, 
each  of  a  smaller  value  than  101.  So,  with  regard  to  the  second  instance,  of  a  tenancy 
"for  the  unexpired  residue,  whatever  it  may  be,  of  any  term  originally  created  for  a 
period  of  not  less  than  twenty  years,  (whether  determinable  on  a  life  or  lives,  or  not,) 
of  the  clear  yearly  value  of  not  less  than  501.  over  and  above  all  rents  and  charges 
payable  out  of,  or  in  respect  of,  the  same."  In  both  of  these  instances  the  description 
is  of  a  right  to  vote  in  respect  of  a  single  term.  Then  comes  the  third  ease,  which  is 
now  under  consideration.  [26]  And  1  can  sec  no  reason  why  the  legislature,  in  this 
case,  should  have  contemplated  a  tenure  under  different  landlords,  when  in  the  former 
cases  it.  is  required  to  be  under  the  same  landlord.  If,  therefore,  this  clause  is  taken 
alone,  it  appears  to  me  that  the  party  must  shew  a  liability  to  a  single  rent.  And, 
adverting  to  the  t went) -seventh  section,  I  think  the  difference  of  the  wording  of  thai 
clause  rather  Supports  the  construction  I  have  laid  down  with  respect  to  the  twentieth 
section.  In  the  twenty-seventh  section  there  is  no  mention  of  rent.  The  words  arc, 
that  every  person  "who  shall  occupy,  &C,  as  owner  or  tenant,  any  house,  &c.  being 
either  separately,  or  jointly  with  any  land,  iVe.  occupied  therewith  by  him  as  owner,  or 
occupied  therewith  by  him  as  tenant,  under  the  same  landlord,  of  the  clear  yearly  value 
of  not  less  than  101."  And  as  the  value  in  that  ease  is  the  measure  of  competency,  it 
may  have  been  thought  necessary  to  say  that  where  a  building  and  land  may  be  joined 
together,  the  tenancy  must  be  under  the  same  landlord.    It  is  to  be  remarked  also  that 

tin'  6  \-  7  Vict.  C  18,  8.  T.'i,  recites  that  part  of  the  twentieth  section  of  1  lie  forme i-  act, 
which  is  now  under  consideration  ;  and  I  think  it  may  fairly  be  supposed  that  if  there 
had  been  any  intention  to  alter  the  right  of  voting  in  any  respect,  it  would  have 
distinctly  appeared.  The  seventy-third  section  of  the  latter  act  docs  provide  for  cases 
of  successive  occupation  and  of  joint  occupation  by  different  tenants,  but,  in  speaking 
of  the  rent,  still  observes  the  singular  number. 

Upon  the  whole,  I  am  of  opinion  that  the  present  party  is  not  entitled  to  a  vote, 

and  that  the  decision  of  the  revising  barrister  was  wrong. 

COLTMAJS  •!.      If  we  look  merely  at   the  words  of  the  clause  in  the  twentieth  section 

of  the  2  W.  I,  c.  t5,  which  speaks  of  "  a  yearly  rent  of  not  less  than  501."    [27]  I  think 

that    if  a   party  OCCUpieS  premises  under  two  different  landlords,  the  one  set  at   a   rent  of 

•it)],  a  year,  and  tin'  other,  at  101.,  he  does  not  occupy  any  premises  at  "a  yearly  rent 

of  not  less  than  51)1."      Is  there,  then,  any  thing  in  the  section  itself,  or   in    the   rest  of 

the  act,  to  shew  that  an  occupation  under  different  landlords  was  contemplated  1  I 
own  I  do  not  see  any  thing  of  (he  hind.  It  may  be  that  the  legislature  intended  that 
a  tenant  should  not  be  subject  to  the  conflicting  claims  of  two  different   landlords;  in 

which  case  he  might  be  exposed  to  I  he  t  oil  urc  of  not  knowing  to  which  of  them  he 
Owed  allegiance.  It  is  provided  in  the  twenty  seventh  section,  that  the  land  w  Inch 
may  be  joined  with  a  house,  or  other  building,  in  order  to  confer  a  vote  for  a  borough, 
must,  if  occupied  by  the  party  as  tenant,  be   held  under   the   same    landlord.       Thai,  1 
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think,  fortifies  the  view  we  are  taking  of  the  twentieth  section.  I  am  of  opinion  that 
the  respondent  is  not  entitled  to  vote. 

Maule  J.  I  also  am  of  opinion  that  the  respondent  is  not  entitled  to  vote,  as 
there  is  no  occupation  by  him  of  any  lands  in  respect  of  which  he  is  liable  to  a  yearly 
rent  of  not  less  than  501.  within  the  words  of  the  twentieth  section  of  the  2  W.  4,  c.  45. 
The  respondent  occupied  two  portions  of  land,  for  one  of  which  he  was  liable  to  a  yearly 
rent  of  351.,  and  for  the  other  to  a  different  rent  of  201.  If  a  party  takes  land  at  a  rent 
of  501.  a  year,  he  is  liable  to  that  rent  in  respect  of  every  inch  of  the  land  he  has  so 
taken.  The  words  of  the  twentieth  section  appear  to  me  to  be  very  clear ;  and 
we  must  presume  they  were  intended  to  be  used  in  their  plain  sense.  It  is  observ- 
able that  this  section  confers  the  right  of  voting  in  respect  of  the  liability  to  pay  a 
certain  rent ;  it  is  not  the  value  of  the  land,  or  the  payment  of  the  rent,  which  is 
the  criterion  ;  and  this  is  very  peculiar.  Where  the  franchise  is  given  in  respect  of 
[28]  the  value  of  the  land  occupied,  the  case  is  very  different.  There,  the  right  would 
appear  to  be  intended  to  be  conferred  in  respect  of  the  value,  although  made  up  of 
several  items. 

The  various  settlement  cases  that  have  been  referred  to  have  not  much  bearing  upon 
the  present  case.     They  have  a  very  different  scope  from  the  question  here. 

I  think,  therefore,  that  the  name  of  this  voter  was  improperly  retained  on  the  list. 

Erle  J.  I  am  of  the  same  opinion.  The  twentieth  section  of  the  2  W.  4,  c.  45, 
gives  a  qualification  in  respect  of  leasehold  property  ;  first,  to  tenants  for  sixty  years, 
at  a  101.  rent  (a) ;  secondly,  to  tenants  for  twenty  years,  at  501.  rent ;  and,  thirdly,  to 
tenants  from  year  to  year  at  a  501.  rent  (b)  ;  and  I  think  that  in  all  these  cases  it  was 
meant  that  the  holding  should  be  under  one  tenancy  at  one  rent.  I  am  fortified  in 
this  opinion  by  a  reference  to  the  twenty-seventh  section,  where  the  value  of  the 
premises  is  mentioned  ;  which  value  might  be  made  up  of  different  holdings,  but  for 
the  enactment  that  where  a  building  and  laud  are  joined  together,  they  must,  in  order 
to  confer  the  franchise,  be  held  under  the  same  landlord.  With  respect  to  the  recent 
poor-law  statutes,  the  whole  tenor  of  their  enactments,  shews  that  the  legislature 
intended  one  tenement  to  confer  a  settlement.  But  the  analogy  to  be  drawn  from 
those  statutes  is  not  very  cogent. 

Decision  reversed  (c). 


[29]    Borough  of  Totnes. 

Cuming,  Appellant;  Toms,  Respondent.    Nov.  18,  1844. 

[>S.  C.  8  Scott,  N.  R.  827 ;  14  L.  J.  C.  P.  54 ;  8  Jur.  1052.] 

Case. 

Under  the  (J  &  7  Vict.  c.  18,  s.  100,  a  notice  of  objection  may  be  posted  by  an  agent 
for  the  objector.— And  the  objector  [himself  may  produce  the  stamped  duplicate  of 
such  notice,  before  the  revising  barrister,  although  the  notice  was  posted  by  an 
agent. 

Francis  Brooking  Cuming  of  Fore  .Street,  in  the  list  of  voters  for  the  parish  of 
Totnes  in  the  borough  of  Totnes,  objected  to  the  name  of  Francis  Coaker  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the 
said  borough. 

A  paper  writing,  hereunto  annexed,  purporting  to  be  a  duplicate  of  the  notice  of 
objection  stamped  at  the  post-office  on  the  21st  day  of  August  last,  was  produced 
before  me.  The  said  paper  had  been  signed  by  the  "said  objector,  and  compared  liv 
him  with  the  original  notice,  and  both  were  addressed  to  the  voter  at  his  place  of 

(a)  See  the  argument  in  Hopkins's  case,  Delane,  202. 

(b)  See  the  argument  in  Mann.  Notes  of  Revision  Cases,  2d  ed.  p.  ISO,  &c. 

(c)  The  principle  of  entirety  of  rent,  upon  which  this  case  was  decided,  if  carried 
out,  will  apply  to  the  not  unusual  case  of  a  party  holding  two  or  more  tenements,  by 
successive  takings  from  the  same  landlord,  and  even  to  a  case  where  several  tenements 
are  held  by  the  same  demise,  but  with  separate  renders. 
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abode  as  described  in  the  said  list,  and  both  were  delivered  by  him  to  .lames  Bosson 
Taylor,  his  clerk,  to  take  to  the  post-office  on  the  said  21st  day  of  August. 

The  said  James  Bosson  Taylor  immediately  left  the  office  of  the  said  objector, 
taking  with  him  the  said  paper  and  notice,  and  returned  within  the  space  of  a  quarter 
of  an  hour  with  the  said  paper  stamped  with  the  post-office  stamp  "  21st  August  1  S44." 
The  said  notice  would,  in  the  ordinary  course  of  the  post,  have  been  delivered  at  the 
place  "f  abode  as  described  in  the  list  on  or  before  the  25th  day  of  August  last.  James 
Bosson  Taylor,  being  confined  by  illness,  was  unable  to  attend  before  me. 

It  was  objected  on  the  part  of  Francis  Coaker,  that  as  such  alleged  duplicate  was 
produced  by  the  objector  himself,  and  not  by  the  said  James  Bosson  Taylor,  the  [30] 
party  by  whom  the  notice  had  been  posted,  the  service  of  the  said  notice  was  not  duly 
proved  ;  and  I  being  of  that  opinion,  retained  the  name  of  the  voter  on  the  list.  The 
voter  did  not  prove  his  qualification  (vide  post,  132). 

The  cases  of  eleven  other  parties  were  consolidated  with  the  principal  case. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  circumstances 
mentioned  in  the  above  statement,  the  name  of  Francis  Coaker  was  rightly  retained 
on  the  said  list. 

If  the  court  are  of  that  opinion,  the  register  is  to  stand  without  amendment.  If 
the  court  are  of  a  contrary  opinion,  then  the  register  is  to  be  amended  by  expunging 
therefrom  the  name  of  Francis  Coaker.         (Signed)         J.  L.  L.,  revising  barrister. 

Cockburn  for  the  appellant.  The  question  in  this  case  arises  under  the  100th 
section  of  the  6  &  7  Vict.  c.  18  (see  Cooper,  App. ;  Coates,  Besp.,  ante,  vol.  v.  p.  98), 
by  which  it  is  enacted  that  whenever  any  person  shall  be  desirous  of  sending  a  notice 
of  objection  by  post,  he  shall  deliver  the  same  open,  and  in  duplicate  to  the  post- 
master ;  "and  the  production  by  the  party  who  posted  such  notice,  of  the  stamped 
duplicate,  shall  be  evidence  of  the  notice  having  been  given."  The  question  is, 
whether  the  stamped  duplicate  of  notice  must  necessarily  be  produced  before  the 
n\  iaing  barrister  by  the  identical  party  by  whom  the  notice  was  posted.     The  obvious 

intent] >f  the  section  was,  that  the  objector  should  be  enabled  to  avail  himself  of 

the  stamped  duplicate  :  and  the  production  of  that  duplicate  is  made  sufficient  evidence 
of  the  notice  having  been  given  (vide  ante,  vol.  v.  p.  103,  n.  (/»)).  [Tindal  C.  J.  It 
seems  that  credit  is  given  to  the  stamp.]  Great  inconvenience  would  otherwise  result, 
[31]  and  the  provisions  of  the  statute,  as  to  this  mode  of  serving  the  notice,  would 
be  rendered  nugatory. 

Kinglake  Serjt.,  for  the  respondent,  was  then  called  upon.  The  argument  on  the 
part  of  the  appellant,  assumes  that  the  production  of  the  stamped  duplicate  is  the 
only  material  fact  to  be  considered;  but  the  day  and  the  hour  when,  and  the  place 
where,  the  notice  was  posted,  are  also  material :  it  must  be  posted  so  as  to  be  delivered 
in  due  course.  [Tindal  C.  J.  That  would  be  matter  of  evidence  before  the  revising 
barrister.]  It  could  not  be  ascertained  without  fixing  the  time  when  the  notice  was 
posted  ;  and  that  could  only  be  proved  by  the  party  who  posted  it.  It  may  also  be 
important  to  shew  that  the  regulations  as  to  registration,  <bc,  which  may  be  made  by 
the  postmaster,  have  been  complied  with.  [Tindal  C.  J.  What  is  the  meaning  of  the 
stamp  that  is  to  be  affixed  to  the  duplicate!  That  would  bear  the  date  when  the 
notice  was  posted.]  MauleJ.  It  must  mean  the  appropriate  stamp,  one  which  would 
shew  when  the  in  it  ice  was  posted.]  This  production  of  a  stamped  duplicate  is  a  sulisti 
tule  for  the  former  proof  of  service  of  notice,  which  must  have  been  by  leaving  it  at 
the  place  of  abode  of  the  party  objected  to  (see  2  \V.  1,  C.  15,  SS.  ■"'•>,  17,  G  &  7  Viet. 
0.  L8,  ss.  7,  17) ;  in  which  case,  in  order  to  prove  the  service,  it  was  necessary  to  give 
notice  to  produce  the  original  notice (i),  and,  in  the  event  of  its  non-production,  to 
call  the  party  by  whom  the  notice  was  served.  Pari  of  this  difficulty  lias  been  got 
rid  of  by  the  present  enactment  ;  inasmuch  as  another  method  of  service  has  been 
intro  [32]  -duced  ;  but  the  party  by  whom  that  service  was  effected  must  still  be 
called.     Assuming  that  the  stamp  upon  the  duplicate  would  poinl  out  the  place,  and 

(A)  The  rule  that  it  is  unnecessary  to  give  notice  to  produce  a  notice,  doe.-,  not 
appear  to  be  properly  applicable  to  cases  in  which  the  instrument,  though  called  a 
notice,  has  a  distinct  legal  operation.  Thus,  a  notice  to  quit  docs  nol  merely  COnvej 
information  as  to  the  approaching  termination  of  the  tenancy,  l.ul  is,  itself,  the 
determining  act. 
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bhe  day  and  hour  when  bhe  notice  was  posted,  still,  as  this  is  a  statutory  notice,  it 
must  be  construed  strictly.  Throughout  the  registration  act,  where  personal  service 
is  required,  the  words  "deliver  or  cause  to  deliver"  arc  used.  In  giving  notice  by 
post,  it  was  clearly  intended  that  the  objector  himself  should  lie  the  party  to  post  the 
notice.  [Erskine  J.  Is  that  objection  raised  upon  the  case?]  It  is  involved  in  the 
other  point.  [Tindal  ('.  J.  If  that  lie  the  true  construction  of  the  act,  a  party  who 
was  labouring  under  a  fit  of  the  gout  could  not  make  an  objection.]  He  might  adopt 
the  other  mode  of  service,  by  an  agent.  In  sect.  3  it  is  said,  that  the  clerk  of  the 
peace  shall  "cause  to  be  delivered"  his  precept  to  the  overseers:  in  sect.  7,  which 
relates  to  the  notices  of  objections  in  counties,  it  is  said,  "the  objector  shall  give,  or 
cause  to  lie  given,  to  the  person  objected  to,  or  leave  or  cause  to  lie  left,  at  his  place 
of  abode,  a  notice."  &c.  :  by  sect.  10,  the  town-clerk  is  to  "cause  to  be  delivered  his 
precept  to  the  overseers  ;  and  in  sections  47  and  48  there  is  a  distinction  between  the 
"transmission"  and  the  "delivery"  of  the  revised  lists  by  the  revising  barrister.  It 
is  submitted,  therefore,  that  the  delivery  of  the  notice  to  the  postmaster,  should  be 
by  the  hands  of  the  objector  himself;  and  that,  at  all  events,  it  is  necessary  that  the 
party  who  posted  the  notice,  should  personally  attend  before  the  revising  barrister, 
to  prove  the  fact  of  such  posting. 

TlNDAL  C.  J.  I  can  see  no  reason  why  the  general  maxim,  which  is  of  almost 
universal  application, — qui  facit  per  aliuni,  tacit  per  se, — should  not  apply  in  this  case. 
If  any  inconvenience  had  been  pointed  out  as  likely  to  result  from  the  application  of 
that  maxim  in  [33]  this  case,  the  question  would  have  assumed  a  different  shape.  It 
appears,  when  the  stamped  duplicate  is  produced  before  the  revising  barrister  by  the 
proper  party,  that  faith  and  credit  are  given  to  the  stamp  affixed  at  the  post-office. 
The  party  who  posts  the  notice  may  be  the  principal,  that  is,  the  objector  himself,  or 
an  agent  employed  by  him  for  that  purpose  ;  and  I  also  think  that  the  party  who 
produces  the  stamped  duplicate  before  the  revising  barrister  may  be  either  the  agent 
who  actually  posted  the  notice,  or  the  principal  who  sent  it  to  be  posted.  This  con- 
struction is  consistent  with  reason  and  is  not  inconsistent  with  the  actual  terms  of 
the  section. 

COLTMAN  •'.  Upon  a  former  discussion  as  to  the  meaning  of  this  section  (a), 
whether  a  delivery  at  the  post-office  was  sufficienl  without  proving  that  the  delivery 
had  been  made  to  the  postmaster  himself,  the  question  was  open  to  some  difficulty  : 
but  it  was  ultimately  held  that  such  a  delivery  was  sufficient.  That  decision  is  an 
authority  for  the  conclusion  to  which  we  now  come.  No  inconvenience  from  the 
course  pursued  on  this  occasion  has  been  suggested  :  and  no  satisfactory  reason  has 
been  given  why  the  objector  himself  should  deliver  and  post  the  notice  of  objection  ; 
or  why,  when  posted  by  an  agent,  he  should  not  produce  the  stamped  duplicate  before 
the  revising  banister. 

Maule  J.  It  would  require  very  strong  words  in  the  statute,  or  the  conviction 
that  manifest  inconvenience  would  result  from  a  contrary  course,  to  satisfy  me  that 
the  delivery  of  the  notice  of  objection  at  the  post-office  must  be  made  personally  by 
the  objector  himself.  There  is  nothing  in  the  language  of  the  registration  [34]  act 
(<i  &  7  Vict.  c.  18),  neither  has  any  inconvenience  been  suggested,  to  lead  me  to 
such  a  conclusion.  I  think  our  present  ruling  is  quite  in  conformity  with  previous 
decisions  ;  and  if  we  were  to  decide  otherwise,  it  would  lead  to  a  very  inconvenient 
rule.  The  object  of  the  section  (6  &  7  Vict.  c.  18,  s.  100),  is,  that  the  production  of 
the  stamped  duplicate  shall  be  sufficient  evidence  before  the  revising  barrister  of  the 
proper  service  of  the  notice  of  objection. 

Erlk  J.  I  am  of  the  same  opinion.  The  statute  says  that  the  party  objecting 
shall  deliver  the  notice  of  objection  to  the  postmaster  (ibid.).  I  think  there  is  a 
sufficient  compliance  with  this  requisition  if  the  notice  is  posted  by  an  agent.  It 
is  further  said  (ibid.)  that  the  production,  by  the  party  who  posted  such  notice,  of 
a  stamped  duplicate  shall  be  evidence  of  such  notice  having  been  given  ;  and  I  think 
it  is  also  sufficient  if  the  objector  produces  the  stamped  duplicate,  though  it  was 
posted  by  an  agent.  And  this,  upon  the  principle,  qui  facit  per  alium,  facit  per  se. 
The  words  "caused  to  be  delivered,"  &c.,  which  have  been  referred  to,  in  other  parts 
of  the  statute,  are  only  used  for  greater  cantion. 

Decision  reversed. 

(a)  Cooper,  Appellant,  Coates,  Respondent,  ante,  vol.  v.  p.  98. 


7  man.  &  g.  35.  nettleton  v.  burrell  1  5 

[35]    Borough  of  Wakefield. 

Nettleton,  Appellant;  Burrell,  Respondent.     Nov.  19,  1844. 

[S.  C.  8  Scott,  N.  R.  73S ;  2  D.  &  L.  598 ;  14  L.  J.  C.  P.  37 ;  8  Jur.  1033.] 

Where  a  revising  barrister  having  assented  to  the  substance  of  a  special  case  agreed 
upon  between  the  parties  thereto,  but  died  without  having  finally  settled  the  terms 
in  which  the  statement  should  be  made,  the  court  refused  to  allow  the  case  to  be 
entered. — Whether,  supposing  the  assent  of  the  revising  barrister  to  have  been 
given  to  the  special  case  in  its  terms,  the  court  would  allow  the  case  to  be  entered 
without  his  signature  after  his  death,  quaere. 

Kinglake  Serjt.,  within  the  first  four  days  of  term,  applied  for  permission  to  enter 
the  appeal  in  this  case  ;  but  the  court  being  of  opinion  that  the  affidavit  upon  which 
he  moved  was  not  sufficient,  he  obtained  leave  to  renew  the  application  upon  an 
amended  affidavit. 

He  now  applied  accordingly  upon  an  affidavit  which  stated  the  following  facts  : — 
At  the  last  revision  of  the  lists  of  voters  for  the  borough  of  Wakefield,  the  appellant 
objected  to  the  name  of  the  respondent  (amongst  others)  being  retained  upon  the  list; 
but  the  revising  barrister  disallowed  the  objection,  and  the  names  were  retained. 
Due  notice  of  an  intention  to  appeal  was  given  to  the  barrister,  and  he  consented  to 
giant  a  case  for  the  opinion  of  this  court,  and  desired  the  parties  on  both  sides  to 
prepare  a  statement  of  the  facts  for  him  to  examine  and  settle.  A  statement  of  facts 
was  accordingly,  the  same  day,  agreed  upon,  drawn  up,  and  signed  by  the  appellant  and 
respondent:  it  was  handed  to  the  barrister,  who  expressed  his  approval  of  the  state- 
ment, but  returned  it  to  the  parties,  with  a  recommendation  that  they  should  make 
some  formal  alterations.  The  parties  accordingly  remodelled  the  case  in  the  form 
suggested,  and  the  appellant  having  subscribed  the  declaration  required  by  sect.  42 
of  the  0  ife  7  Vict.  c.  18,  sent  it  to  the  barrister.  The  latter  died  shortly  afterwards  ; 
and  the  statement  of  the  case  was  found  in  the  above  state,  and  without  his  signature, 
among  his  papers,  after  his  death. 

[36]  The  learned  serjeant  submitted  that  the  provisions  of  the  6  &  7  Vict.  c.  18, 
s.  42,  were  merely  directory ;  and  that  the  absence  of  the  signature  of  the  revising 
barrister  was  immaterial,  as  the  facts  disclosed  by  the  affidavit  sufficiently  shewed 
that  he  had  substantially  approved  the  statement  of  the  facts,  and  that  the  alterations 
which  he  required  were  merely  formal. 

Channell  Serjt.,  contra,  was  not  called  upon. 

TlNDAL  C.  J.  The  first  step  requisite  to  support  the  present  application  does 
not  appear  to  be  made  out ;  as  from  the  affidavit,  it  is  far  from  clear  that  the  revising 
barrister  had,  in  fact,  approved  of  the  ease,  as  stated  by  the  parties.  Supposing  even 
that  the  signature  of  the  barrister  might  be  dispensed  with,  his  approbation  of  the 
statement  undoubtedly  could  not  be.  The  presumption  appears  rather  to  be  that  he 
did  not  quite  approve  of  the  statement  ;  or,  at  least,  that  lie  entertained  some  doubt 
concerning  it.  Possibly  he  may  have  intended  to  make  some  alteration  before  signing 
it:  otherwise  he  would  in  all  probability  have  signed  ii  at  once.  As  the  statement 
was  not  finally  settled  by  the  barrister,  the  whole  matter  appears  in  have  been  still  in 
fieri.     The  ease  therefore  is  not  within  our  jurisdiction. 

The  other  judges  agreed. 

Per  curiam.     Permission  to  enter  the  appeal,  refused. 

[37]    County  of  Northampton,  Northern  Division. 

Davis,  Appdhud  ,■  Waudington,  Respondent.     Nov.  21,  1844. 

[S.  C.  8  Scott,  N.  R.  807;  1-1  L.  .1.  C.  P.  45;  8  Jur.  1142.  Commented  on, 
Ferme  v.  Scott,  1871,  L.  R.  7  ('.  P.  209.  Distinguished,  Ashworth  v.  Hopper,  1875, 
1  C.  P.  D.  189.] 

Case. 

The  trustees  of  an  almshouse  were  empowered  l,v  letters  patent  of  incorporation  to 
appoint  and    remove   twenty  four  inmates,   "toties  quotiea   silii   conveniens    fore 


lfi 
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V'idebitur." — Held,  that  the  inmates  appointed  under  this  power,  did  not  take  an 
estate  for  life  in  the  property  enjoyed  by  them  as  such  inmates,  and  were,  therefore, 
not  entitled  to  be  registered  as  freeholders  (a). 

Thomas  Waddington  duly  objected  to  the  name  of  Thomas  Davis,  which  appeared 
on  the  list  of  claimants  for  the  parish  of  Kothwell,  as  follows  : — 


Davis,  Thomas. 


Rothwell. 


Freehold  houses  and 
gardens,  as  prin- 
cipal of  .Testis 
Hospital. 


Emoluments  arising  out  of 
freehold  houses  and  lands 
belonging  to  Jesus  Hospital, 
Rothwell,  in  the  occupation 
of  himself  and  Robert  Haf- 
ford  and  others. 


He  also  duly  objected  to  the  name  of  Robert  Burbridge,  which  appeared  on  the 

same  list  as  follows  : — 


Bnrbridee,  Robert. 


Rothwell. 


Freehold  appoint- 
ment as  inmate  of 
Jesus  Hospital. 


Emoluments  arising  out  of 
freehold  houses  and  lands 
belonging  to  Jesus  Hospital, 
Rothwell,  in  the  occupation 
of  myself,  Robert  Hafford, 
and  others. 


He  also  objected  to  twenty-three  other  names  appearing  on  the  said  list,  whose 
qualifications  were  described  in  like  manner. 

Owen  Ragsdale,  deceased,  left  his  estate,  for  founding  an  hospital  at  Rothwell,  to 
five  trustees  who  were  incorporated  by  the  name  of  the  Governors  of  Jesus  Hospital, 
[38]  Kothwell,  by  letters  patent,  bearing  date  the  thirty-eighth  year  of  Elizabeth. 
The  governors  receive  the  rents  of  the  estate,  and  pay  to  the  principal  and  inmates  of 
the  hospital  as  follows  : — To  the  principal,  851.  per  annum,  and  to  each  inmate  6s.  per 
week.  There  are  now  twenty-six  inmates,  two  having  been  added  to  the  original 
number  of  twenty -four,  by  recommendation  of  the  charity  commissioners. 

In  accordance  with  the  bye-laws  made  by  the  original  governors,  and  now  in 
force,  the  principal  is  elected  by  the  majority  of  governors,  and  the  inmates  by  such 
governors  in  rotation.  The  appointments  are  made  in  writing,  and  are  generally  in 
the  following  form  : — 

"  To  ,  principal  of  Jesus  Hospital  in  Rothwell,  in  the  county  of  Northampton. 

•'Whereas  ,  a  poor  man  late  of  your  said  hospital  is  dead,  you,  the  said 

principal,  are  hereby  to  admit  in  the  in  the  hundred  of    '  in  the 

said  county,  into  your  said  hospital,  in  the  room  and  place  of  the  said  ,  deceased, 

it  being  my  turn,  as  one  of  the  governors  thereof,  to  appoint  a  poor  man  to  be  placed 
in  the  said  hospital  upon  a  vacancy  ;  and  for  so  doing  this  shall  be  to  you  a  sufficient 
warrant. 

"Given,  under  my  hand  and  seal,  this  day  of  18     ." 

No  instance  is  recorded  of  any  principal  or  inmate  having  been  expelled  the 
hospital. 

The  principal  has  a  house  and  garden  within  the  hospital,  and  each  inmate,  on  his 
appointment,  is  provided  with  a  room  and  piece  of  ground,  for  his  own  separate  use, 
of  the  value  of  more  than  40s.  per  annum,  which  is  generally  the  room  and  garden  of 
the  person  whose  death  gave  occasion  for  his  appointment;  but  the  principal  exercises 
a  discretion  as  to  the  room  which  the  new  comer  is  to  use. 

[39]  There  are  also  four  halls  in  common  to  the  inmates. 

The  charter  of  incorporation  sets  forth  the  power  of  the  governors  then  being,  and 
their  successors  and  a  majority  of  them  "to  elect,  nominate,  and  assign,  appoint, 
licence,  deprive,  expel,  and  remove  the  said  principal,  and  twenty-four  poor  and 
infirm  men  in  the  said  hospital  called  Jesus  Hospital  in  Rothwell,  in  the  county  of 

(a)  See  the  next  case. 
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Northampton,  from  time  to  time  to  be  placed  there  for  the  time  being,  or  either  of 
them  so  often  as  it  shall  seem  to  be  convenient  to  them,  or  the  greater  number  of 
them  "  (toties  quoties  sibi,  aut  eorum  numero  majori,  conveniens  fore  videbitur). 

The  said  charter  further  declares  that  the  "Governors  shall  be  able  to  make  fit 
and  wholesome  statutes  and  ordinances  in  writing  concerning  and  touching  the 
nomination,  election,  order,  government,  punishment,  expulsion,  amotion,  and  direction 
of  the  said  principal  and  twenty-four  poor  infirm  men,  and  every  of  them ;  and  con- 
cerning and  touching  the  stipends  and  salaries  of  the  same  principal,  and  twenty-four 
poor  and  infirm  men,  and  every  of  them ;  and  concerning  and  touching  the  order  and 
government,  demising,  leasing,  disposition,  recovery,  and  defence  and  preservation  of 
the  manors,  messuages,  lands,  tenements,  and  hereditaments,  goods,  and  chattels  of 
the  saifl  hospital." 

It  then  gives  the  same  powers  to  the  successors  of  the  said  governors,  and  declares 
that  such  statutes  and  ordinances  shall  not  be  repugnant,  contrary,  or  derogatory  to 
the  laws,  statutes,  lights,  or  customs  of  the  kingdom  of  England. 

In  pursuance  of  the  powers  granted  by  the  charter,  the  original  governors  made 
bye  laws  or  statutes  for  the  election,  government,  and  removal  of  the  principal  and 
poor  men  in  the  hospital :  by  which  it  is  ordained,  that  no  principal,  or  poor  man, 
shall  be  eligible  to  be  admitted  unless  he  be  forty  years  of  age  at  the  least,  and  [40] 
be  unmarried  ;  nor  shall  they,  being  admitted,  continue  in  the  said  hospital  unless 
they  continue  to  be  unmarried.  The  said  statutes  also  ordain  that  when  any  of  the 
poor  or  sick  men  shall  die,  resign,  give  over  his  place,  or,  for  any  offence  or  other 
lawful  and  reasonable  cause,  be  removed,"  the  principal  shall  give  notice  to  the  governor 
(whose  turn  it  is  to  nominate  a  poor  man)  of  the  same.  The  statutes  relating  to 
the  removal  of  the  poor  men,  order  that  every  poor  man  dwelling  in  the  hospital, 
shall  work  at  any  trade,  according  to  his  strength,  that  is  not  noisy  or  noisome,  and 
by  no  means  give  himself  to  "idleness,  drunkenness,  vagrant  life,  or  begging;  and 
Ihc  principal  shall  inquire,  and  report  to  the  governors,  which  of  the  said  poor  or  sick 
men  shall  be  idle,  ami  which  shall  resort  to  the  ale-house  or  place  of  great  disorder, 
to  the  intent  that  all  the  said  governors, —  or  such  governors,  which,  with  the  most 
part  of  the  assistants  (a)1,  shall  assemble  at  the  said  house  at  some  convenient  time  by 
any  of  the  governors  appointed  therefore,  after  reasonable  notice  of  that  time  given 
to  all  the  rest  of  governors  and  assistants  for  the  time  being,  to  examine  the  cause, — 
may  instantly  inflict  such  punishment  upon  the  offenders,  by  abatement  of  their  wages, 
expulsion,  or  otherwise,  as  they  shall  think  that  the  offence  shall  deserve." 

It  was  objected  that  the  claimants  had  no  estate  which  entitled  them  to  have 
their  names  retained  upon  the  list,  inasmuch  as  the  power  of  amotion  by  the  governors, 
contained  in  the  charter  of  incorporation,  and  not  exhausted  or  limited  by  the  bye- 
laws,  prevented  them  from  acquiring  any  estate  of  freehold  by  virtue  of  their 
appointment. 

[41]  I  decided  in  favour  of  the  objection,  and  expunged  the  names  from  the  lis!. 
(The  eases  wire  consolidated.)  (Signed)  .1.  M.,  revising  barrister. 

Maunsell  for  the  appellant.  The  appointment  of  the  principal  and  inmates  of  the 
hospital  must  be  presumed  to  be  an  appointment  for  life,  defeasible  on  certain  con- 
ditions ;  they  are  therefore  tenants  for  life.  It  is  true,  that  by  the  charter  of  Eliza- 
beth, the  governors  have  the  power  of  removing  the  inmates  "as  often  as  it  shall  seem 
In  lie  convenient  to  them  ;"  but  the  term  convenient  had  not  the  same  meaning  then 
as  now.  It  now  means  commodious.  In  Ainsworth's  diet  ionarv  the  word  a>itirnicit;< 
is  rendered  "  meet,  suitable  "  (uf.     The  meaning  of  the  charter,  therefore,  is,  that  the 


(<;)'   The  assistants  are  elected  by  a  majority  of  the  governors,  and   have  no  voice 

in  appointing  the  poor;  the  governors  elect  a  governor  on  death  or  resignation,  from 

the  assistants. 

(a)''  So,  in  Terence,  Eun.  iii.  2,  41,  "Hand  convenit,"  Ac 

The  legal  meaning  of  the  term  "convenient"  at  the  period  of  the  charter,  may 
be  rendered  by  the  words  "proper"  or  "just,"  and  "  inconvenient  "  by  the  words 
"  improper  "  or  "unjust.''  Hence,  these  legal  maxims,  —"Nihil  quod  est  ineonveniens 
est  licitum" — "  The  law  will  sooner  suffer  a  mischief  than  an  inconvenience;"  i.e. 
it  is  better  that  damage  should  be  incurred,  than  that  injustice  should  be  perpetrated. 
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inmates  may  be  discharged  only  upon  suitable  or  proper  occasions,  such  as  their  mis- 
conduct would  give  rise  to.  Tin's,  consequently,  is  not  like  an  appointment  durante 
bene  plaeito.  The  bye  laws  of  the  hospital  may  lie  taken  as  a  contemporaneous 
exposition  of  the  charter  ;  and  contemporanea  expositio  fortissima  est  (vide  1  Shower, 
535).  The  usage  also  is  in  favour  of  the  construction  contended  for  by  the  appellant- 
Contemporaneous  exposition  and  usage  have  been  resorted  to  even  to  extend  the 
words  of  a  grant  from  the  crown  beyond  their  natural  import ;  as  in  The  Mayor  oj 
London  v.  Long  (1  Campb.  22) ; — to  ascertain  the  meaning  and  effect  of  a  charter  ;  The 
Governors  of  Luton  School  v.  £aw-[42]-fe#  (2  Yo.  &  J.  330);  and  in  various  other 
instances;  The  Mayor  of  Hull  v.  Horner  (Cowp.  102);  Rex  v.  Varlo  (ib.  248).  The 
importance  of  usage  for  such  purposes  is  much  insisted  on  by  Buller  J.  in  Blankley  v. 
Winstanley  (3  T.  K.  279,  288).  If  these  parties  take,  as,  it  is  submitted,  they  do,  an 
estate  during  good  behaviour,  it  is  equivalent  to  an  estate  for  life.  In  Cruise's  Digest, 
Offices  (sect.  27)  it  is  said,  "  If  an  office  be  granted  to  a  person  quamdiu  se  bene 
gesserit,  the  grantee  has  an  estate  for  life ;  for  as  nothing  but  misconduct  can 
determine  his  interest,  no  one  can  prefix  a  shorter  time  than  life  ;  since  it  must  be  by 
his  own  act,  which  the  law  will  not  presume,  that  his  estate  can  determine." 

Byles  Serjt.  for  the  respondent.  It  is  to  be  observed  that  the  present  claim  is  not 
in  respect  of  any  particular  room  occupied  by  each  inmate.  It  is  not  necessary  to 
inquire  whether,  if  there  existed  any  tenancy  for  life  in  this  case,  it  would  constitute 
a  freehold  within  the  statutes  of  8  Hen.  6,  c.  7,  and  10  Hen.  6,  c.  2.  But  it  is 
sufficient  to  argue  that  these  parties  have  not  a  tenancy  for  life.  The  legal  fee 
simple  is  in  a  corporation  aggregate,  of  which  these  parties  are  members ;  and  they 
are  therefore  not  entitled  to  vote. 

Maunsell  was  then  called  upon  to  reply.  The  corporation  arc  merely  trustees  for 
the  inmates.  The  latter  are  in  the  position  of  masters  of  a  school,  or  dissenting 
ministers  appointed  by  trustees  (vide  post,  48,  49) ;  and  by  the  seventy-fourth  section 
of  the  6  A'  7  Vict.  c.  18,  trustees  have  no  right  to  vote. 

Byles  Serjt.  was  called  upon  in  continuation.  The  inmates  have  not  an  estate 
for  life.  They  may  be  re-[43]-moved  by  the  governors  whenever  it  shall  seem  con- 
venient to  them.  They  hold  their  situations  upon  the  same  tenure  as  the  king's 
judges  did  before  the  Revolution,  who  were  appointed  durante  bene  plaeito  nostro. 
It  appears  from  the  bye-laws  that  the  inmates  may  be  expelled  for  such  causes  as 
idleness  or  marriage  ;  which  latter  example,  at  least,  shews  that  the  appointment 
was  not  during  good  behaviour. 

Maunsell  in  reply.  At  any  rate,  this  is  an  interest  of  uncertain  duration,  and 
consequently  it  constitutes  a  tenancy  for  life.  This  rule  is  laid  down  as  collected 
from  the  ancient  authorities,  in  a  note  to  Wynne  v.  Wynne  (ante,  vol.  ii.  19;  for  some 
of  which,  see  post,  45,  n.)  ;  and  is  also  to  be  found  in  Co.  Lift.  42  a.  The  parties 
here  had  certainly  each  a  tenement,  as  the  case  finds  that  each  inmate  has  a  house 
and  garden  to  himself.  [Byles  Serjt.  They  do  not  claim  in  respect  of  house  and 
garden,  but  in  respect  of  the  emoluments.]  The  real  question  is,  whether  each  of 
them  has  an  interest  for  life  to  the  extent  of  40s.  a  year.  They  have  vested  rights, 
which  the  court  will  not  light! v  disturb.  He  also  referred  to  Wilkinson  v.  Mai  in 
(2  Tyrwh.  544,  2  C.  &  J.  636). 

TlNDAL  C.  J.  It  appears  to  me  that  the  parties  upon  whose  behalf  this  appeal 
has  been  preferred  did  not  take  a  freehold  estate.  The  patent  of  incorporation  con- 
tains a  power  conferred  upon  the  governors  to  nominate  whom  they  may  think  proper 
as  inmates  of  the  hospital,  and  also  a  power  to  remove  such  inmates,  which  is  given 
in  the  most  general  terms — "So  often  as  it  shall  seem  to  be  convenient  to  them  or 
the  greater  number  of  them."  I  can  scarcely  conceive  words  of  more  general  import 
than  these,  or  conferring  a  wider  exercise  of  discretion.  I  do  not  at  all  dissent  from 
the  [44]  statement  as  a  general  proposition,  that  the  bye-laws  of  a  corporation  may 
be  taken  as  an  exposition  of  their  charter.  But  the  bye-laws  here  give  the  power  to 
remove  in  very  general  terms — the  governors  are  empowered  to  remove  the  inmates 
"for  any  offence  or  other  lawful  or  reasonable  cause."  One  can  easily  conceive  a 
reasonable  cause  for  removal  without  any  offence  having  been  committed  by  the  party, 
as  in  the  case  of  one  of  the  inmates  becoming  suddenly  rich  (a).     Upon  the  whole,  I 

(a)  If  the  patent  had  declared,  in  terms,  that  the  interest  of  the  inmate  should 
cease  upon  his  becoming  rich,  this  would  not,  it  would  seem,  have  affected  the  question 
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am  lit'  opinion  that  these  parties  did  not  take  a  freehold  estate,  and  that  the  decision 
of  the  revising  barrister  must  be  affirmed. 

Coltman  J.  I  am  of  the  same  opinion.  If  the  terms  of  the  charter  had  been 
different  ;  if  the  words  had  been,  that  the  inmates  might  be  removed  by  the  governors 
"as  often  as  convenient,"  the  ease  might  have  been  open  to  Mr.  Maunsell's  argument  ; 
but  the  words  are,  "so  often  as  it  shall  seem  to  be  convenient  to  them  ;  "  and  this,  I 
think,  clearly  gives  the  trustees  a  discretionary  power  of  removing  the  inmates. 

Maule  J.  The  question  in  this  case,  whether  these  parties  took  an  estate  for  life, 
depends  upon  the  nature  of  the  interest  taken  by  them  under  their  appointment 
by  the  governors.  The  power  both  of  appointment,  and  of  removal,  is  given  by 
the  charter.  I  think  the  term  conveniens,  there  used,  meant  the  same  in  the  time 
[45]  of  Queen  Elizabeth  as  it  meant  in  that  of  Augustus  Caesar,  and  as  it  now  means 
in  the  time  of  Queen  Victoria.  The  meaning  of  the  expression  is,  that  the  governors 
may  remove  an  inmate  as  often  as  it  seems  fit  to  them.  An  appointment  of  this  kind 
never  confers  a  right,  but  the  party  is  always  subject  to  removal  at  the  arbitrary 
discretion  of  those  by  whom  he  was  appointed.  That  this  is  the  meaning  of  this 
charter  is  evident  from  the  bye-laws  ;  otherwise  marriage  need  not  have  been  mentioned 
as  a  cause  of  removal.  This  is  not  like  those  cases  where  there  are  effectual  words 
giving  an  estate,  with  a  clause  of  forfeiture:  here,  the  estate  is  limited,  in  effect, 
to  the  thinking  fit  of  the  governors. 

Erle  J.  Without  discussing  the  question  whether  the  property  here  was 
sufficient,  I  think  the  revising  barrister  was  right  in  his  decision.  A  power  is  given 
by  the  charter  to  appoint  inmates  for  so  long  as  the  governors  may  think  fit.  An 
appointment  so  made — and  the  appointments  in  this  case  must  be  taken  as  if  made  in 
these  terms-does  not  confer  an  estate  for  life,  defeasible  on  a  particular  event.  The 
bye  laws  do  not,  and,  indeed,  could  not,  restrict  the  powers  of  the  trustees  in  this 
particular.  They  only  point  out  certain  instances  in  which  their  discretionary  power 
of  removal  should  lie  exercised. 

Decision  affirmed  (n). 

of  freehold  any  more  than  in  the  ordinary  case  in  the  books,  where  an  annuity  is 
made  determinable  upon  the  grantee's  being  promoted  to  a  benefice.  There  appears 
to  lie  mi  substantial  difference  between  the  breach  of  a  condition  in  law — such  as  to 
behave  well, — and  a  condition  in  fact, — not  to  become  rich,  or  not  to  obtain  a  benefice. 

(</)  This  judgment  of  affirmance,  in  effect,  asserts  that  the  terms  of  the  letters 
patent  confer  an  absolute  power  on  the  governors  to  remove  at  pleasure,  and  that 
such  a  power  is  inconsistent  with  the  existence  of  a  freehold  interest  in  the  appointee. 
As  to  the  former  of  these  propositions,  vide  supra,  41.  As  to  the  latter,  see  the  long 
and  unbroken  series  of  decisions  collected,  ante,  vol.  ii.  p.  1!',  nearly  all  of  which 
appear  to  be  tacitly  overruled  by  the  judgment  in  the  principal  case. 

Lord  Coke  says,  "If  a  man  grant  an  estate  to  a  woman  duin  sola  fnerit,  or  durante 
viduifate,  or  quamdiu  se  bene  gesserit,  or  to  a  man  and  a  woman  during  the  coverture, 
or  as  long  as  the  grantee  dwell  [46]  in  such  a  house,"  (though  the  power  of  living 
there  may  depend  upon  the  will  of  a  third  party  or  even  of  the  grantor,)  "or  so  long 
as  he  pay  101.,  &C,  or  until  the  grantee  be  promoted  to  a  benefice,  or  for  any  like 
uncertain  time;  in  all  these  eases,  if  it  be  of  lauds  or  tenements,  the  lessee  lias,  in 
judgment  of  law,  an  estate  for  life  determinable,  if  livery  be  made  ;  and  if  it  be  rents. 

advowsons,  or  any  other  things  that   lie   in   grant,  he   has  a  like  estate  for  life  by  the 

delivery  of  the  deed  ;  and  iii  pleading,  be  shall  allege  the  lease,  and  conclude,  that  by 
force  thereof,  be  was  seised  generally  for  the  term  of  bis  life"  (Co.  I  .it  i .  12  a. ;  and 
sec  T.  37  II.  6,  to.  26,  pi.  I,  Littleton,  sect.  381  :  Down  v.  HapMns,   I  Co.   Rep.  30), 

where  it  is  said,  thai  in  Waste  the  writ  shall  be  general  in  tern's  quas  tend  ad 
teriiiinuin   vitas,  and  the  count  special,  shewing    the   condition   annexed    to   the   estate. 

I  pun  which  Mr.  Preston  observes,  "A  limitation  for  such  an  indefinite  period  passes 

an  estate  for  life,  because  t  lie  estate    may   continue    In   the    end    of    that    period,  and  is 

certainly   circumscribed   by  it."    (Preston,  Estates,   105.)     In  the  ease  of  equitable 

interest,,  the  legal  seisin  of  the  trustee,  whethei  acquired  by  livery  or  otherwise, 
creates  the  equitable  seisin  of  oestui  que  trust.     In  Bv/rUm  v.   Bwtom  (Lib.  Ass.  anno 

17,  fo.  49,  pi.  7),  it  is  said,  that  if  A.  grant  to  B.,  that  as  soon  as  A.  comes  to  his 
manor  of  T.,  B.  shall  have  fuel   or   such  litter  as  A.  shall  make,  though  it  rests  in  A.'s 

will  whether  he  will  come  to  T.  or  no ;  yet,  if  he  do  come,  and  disturbs  B  from  taking 
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[50]    County  of  Northampton,  Northern  Division. 

Simpson,  Appellant;  Wilkinson,  Respondent.     Nov.  21,  1844. 

[S.  C.  8  Scott,  N.  R.  814  :  1  Lutw.  168  ;  14  L.  J.  C.  P.  49  ;  8  Jur.  1126.  Followed, 
Roberts  v.  Pereival,  1804,  18  C.  B.  (N.  S.)  36 ;  Fn/er  v.  Bodenham,  1869,  L.  R.  4  C.  P. 
529.     See  Z»H,vn</  v.  Kennett,  1869,  L.  R.  5  C.  P.  273.] 

Case. 

By  the  39  Eliz.  c.  5,  hospitals  for  the  poor  might  be  incorporated.  Previously  to  that 
act  they  could  be  founded  by  royal  licence  or  letters  patent.     Before  the  act,  A. 

the  fuel  or  litter,  assise  will  lie,  which  would  not  be  the  case  unless  B.  took  a  freehold 
interest  under  the  grant.  Where  rent  is  granted  generally,  without  saving  for  how 
long  a  freehold  passes.  (Vavisor's  case,  Lib.  Ass.  anno  11,  fo.  29,  pi.  8.)  Lord  Coke 
goes  on  thus  :  "  A  man  may  have  an  estate  for  term  of  life  determinable  at  will.  As 
if  the  king  doth  grant  an  office  to  one  at  will,  and  grant  a  rent  to  him  for  the  exercise 
of  his  office  for  the  term  of  his  life,  this  is  determinable  upon  the  determination  of  his 
office."  And,  Brudnell  C.  J.,  speaking  in  the  early  part  of  the  reign  of  Hen.  8,  says, 
"  A  lease  at  will  must  be  at  the  will  of  both  parties  ;  for,  if  it  be  at  the  will  of  the 
lessor  only,  it  is  a  lease  for  life."  M.  14  H.  8,  fo.  14.  Now,  if  a  condition,  that  the 
interest  of  the  lessee  shall  be  determinable  by  an  act  depending  upon  the  will  of  the 
lessor,  does  not  destroy  the  freehold  quality  of  that  interest,  still  less  will  it  lie  affected 
by  a  condition  for  determining  the  estate  at  the  will  of  third  persons,  not  parties  to 
the  grant.     (M.  21  H.  7,  fo.  38,  pi.  47,  M.  14  H.  8,  fo.  13,  14.) 

"  If  I  make  a  lease  to  another  till  I  go  to  Westminster,  the  lessee  has  an  estate  for 
life.  So,  if  A.  lease  to  B.  till  A.  makes  J.  S.  bailiff  of  his  manor,  B.  has  the  freehold 
in  him  ;  for,  since  there  is  no  particular  time  specified,  but  it  is  left  indefinitely,  when 

1  shall  go  to  Westminster,  or  J.  S.  shall  be  made  bailiff  of  the  [47]  manor,  and  these 
contingencies  may  or  may  not  happen  during  the  life  of  the  lessee,  and  the  livery 
transfers  the  freehold  to  him,  so  he  must,  consequently,  by  the  words  of  the  gift, 
enjoy  it  during  his  life,  if  none  of  these  contingencies  happen  in  that  time  upon  which 
his  estate  is  to  determine."  And  see  1  Roll.  Abr.  8441,  Bac.  Abr.  tit.  Estate  for 
Life  (A.),  Dyer,  300  b.,  pi.  39,  10  Yin.  Abr.  288,  pi.  2,  4,  ib.  289,'pl.  13,  2  Bla.  Comm. 
121,  Hargrave's  note  to  Co.  Litt.  42,  No.  245,  Brewer  v.  Hill,  2  Anstruth.  413; 
Hewli-nx  v.  Xliijipam,  5  Barn.  &  Cressw.  221. 

So,  an  estate  devised  to  a  man  exiled  from  Holland,  for  so  long  as  he  shall  remain 
absent  from  Holland,  is  an  estate   for  life.     (Paqet  v.   Dr.    Vos&us,   1   Ventris,   325, 

2  Levinz,  191,  Sir  T.  Jones,  73,  2  Mod.  223,  3  Keble,  749.  And  see  Allen  v.  Hill, 
Cro.  Eliz.  238,  Com.  Dig.  tit.  Estate  (E.  1).  So,  if  I  grant  an  annuity  to  A.  for  so 
long  a  time  as  he  is  kind,  obliging,  and  friendly  to  me,  A.  has  a  freehold  in  the 
annuity,  M.  7  E.  4,  fo.  16,  pi.  10.  If  I  enfeoff  A.,  upon  condition  that  he  re-enfeoff 
15.  within  ten  years,  A.  is  seised  in  fee  during  the  ten  years,  and  continues  afterwards 
to  be  seised  in  fee  until  I  enter  for  a  breach  of  the  condition  ;  Abrahal  v.  Brohesby, 
E.  19  II.  6,  fo.  67,  pi.  14. 

Lord  Coke  says,  that  the  law  is  the  same  as  to  the  declaration  of  a  use,  with 
respect  to  the  quantity  of  estate  which  passes ;  in  confirmation  of  which,  Mr. 
Hargrave  cites,  from  Lord  Hale's  MSS.,  a  dictum  of  Shelly  J.  in  21  H.  8  (which  was 
before  the  statute  of  uses,  and  when,  therefore,  uses  stood  nearly  upon  the  same  foot- 
ing as  trusts  at  the  present  time) ;  Co.  Litt.  42,  note  10. 

"  A  lease  expressed  to  be  determinable  at  the  will  of  the  lessor  only,  cannot,  how- 
ever, take  effect  as  a  conditional  lease  for  life,  unless  the  forms  prescribed  for  the 
passing  of  a  freehold  interest  be  observed,  as  livery  of  seisin,"  &c.  ;  Per  Brian  C.  J.  of 
Common  Pleas,  M.  20  E.  4,  fo.  9,  pi.  4.  Thus,  of  corporeal  hereditaments  (which  are 
said  to  lie  in  livery),  if  no  livery  be  made,  the  grantee  takes  only  at  will  (2  Mary, 
Bro.  Abr.  tit.  Lease,  pi.  67,  Sir  W.  <  'ordell's  case,  cited  8  Co.  Rep.  96  a.,  Cro.  Eliz.  315). 
So,  where  A.  leases  to  B.,  to  hold  at  the  will  of  B.  the  lessee,  if  there  be  livery  of 
seisin,  B.  has  an  estate  of  freehold  for  life  upon  condition  (T.  35  H.  6,  fo.  63,  pi.  3, 
10  Yin.  Abr.  295).  In  the  absence  of  livery,  or  of  that  which  is  tantamount  to  livery 
(or  in  the  case  of  a  trust,  in  the  absence  of  a  legal  freehold  in  the  trustee),  the  lessee 
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founded  a  hospital  for  certain  "bedesmen,"  and  made  rules  for  its  regulation.  The 
bedesmen  were  appointed  for  life. — Held,  that  the  hospital  might  be  presumed  to 
have  been  founded  by  licence ;  and  therefore  that  the  bedesmen  were  entitled  to  be 

has  only  an  estate  at  will ;  and  the  tenancy,  whatever  be  the  language  used  in 
creating  the  demise,  will  be  at  the  will  of  both  parties  (Co.  Litt.  5G  a.).  If  A.  leases 
his  land  "  until  his  debts  are  paid,"  the  lessee  has  only  an  estate  at  will,  unless  livery 
of  seisin  lie  made ;  with  livery,  he  has  an  estate  of  freehold ;  (viz.,  an  estate  for  life, 
determinable  on  the  payment  of  the  debts).  (Per  Lord  Coke  C.  J.,  3  Bulst.  300, 
3  Leon.  157,  Shepp.  [48]  Touchst.  270,  10  Yin.  Abr.  296.)  Where  the  freehold 
claimed  is  equitable,  the  seisin  of  the  trustees  countervails  the  livery  of  seisin,  &c, 
required  when  a  legal  freehold  is  to  be  established. 

In  1522,  we  find  the  law  respecting  freehold  interests  thus  laid  down  by  Brooke, 
Justice  of  C.  P.  :  "  If  I  let  land  to  one  till  he  be  promoted  to  a  benefice  ;  now,  if  he 
has  livery,  he  has  an  estate  for  life  upon  condition  (i.e.  subject  to  the  condition  that 
the  life  estate  shall  cease  upon  the  promotion  being  obtained).  So,  of  a  lease  to 
husband  and  wife  during  the  coverture.  For  these  estates  may  be  made  to  depend 
upon  such  conditions  as  have  a  human  determination  (i.e.  liable  to  be  determined  or 
put  an  end  to  by  the  occurrence  of  some  event  in  which  man  is  either  agent  or 
patient),  but  upon  no  other  condition  ;  for  a  lease  to  endure  so  long  as  such  a  tree 
grows  (as  had  been  suggested  by  counsel  in  argument),  is  but  at  will ;  because  it  is 
not  natural  (i.e.  according  to  the  known  and  established  rule  of  tenure)  for  an  estate 
to  depend  upon  such  like  things."  (M.  14  H.  8,  fo.  13a.)  That  the  law  was  also  the 
same  before  the  passing  of  the  8  H.  6,  c.  7,  which  required  a  40s.  freehold  qualifica- 
tion, is  evident  from  Bracton,  who,  writing  in  the  latter  end  of  the  thirteenth  century, 
says,  that  a  man  holds,  as  freehold,that  which  is  granted  to  him  for  life  or  indefinitely, 
and  without  any  mention  of  time  ;  as  if  it  be  granted  until  some  specific  thing  be 
done.  Et  sciendum  quod  liberum  tenemcntum  est,  id  quod  quis  tenet  sibi  et  ha?re- 
dibus  suis,  in  feodo  et  haereditate  (that  is,  in  fee  by  descent) ;  vel  in  feodo  tantiim, 
sibi  et  hseredibus  suis  (that  is,  in  fee,  by  purchase);  item,  ut  liberum  tenemcntum, 
sicut  ad  vitam  tantiim,  vel  eodein  modo  ad  tempus  indeterminatum  absque  aliqua 
certa  temporis  praefinitione,  scilicet,  donee  quid  fiat  vel  non  fiat ;  ut  si  dicatur,  Do  tali 
donee  ei  providero.  So,  again  in  1329,  where  land  was  demised  to  A.  habendum, 
whilst  he  paid  twelve  marks  yearly  to  B.,  it  was  held  that  A.  had  freehold  in  the  land 
so  demised,  and  that  B.  had  freehold  in  the  rent  reserved,  by  reason  of  the  uncertainty. 
And  it  was  compared  to  the  case  of  land  being  given  until  the  donor  should  return 
from  a  pilgrimage ;  Lib.  Ass.  anno  3,  fo.  5,  pi.  9.  And  see  Havt  rgiU  v.  Hare,  Cro. 
Jar.  510,  Popham,  126,  127.  3  E.  3,  fo.  15,  pi.  16,  Littleton,  s.  350,  Co.  Litt.  214  b. 
218a,  The  bailment  of  a  horse  to  A.,  to  ride,  "until  A.  shall  have  finished  his 
businesses,"  passes  an  estate;  in  the  horse  for  the  life  of  A.,  by  reason  of  the 
uncertainty,  although  a  personal  chattel;  II.  17  E.  4,  fo.  8,  pi.  5. 

Upon  any  inquiry  into  the  nature  of  the  equitable  interest  of  a  party,  in  property 
held  by  trustees  for  his  benefit,  it  may  be  proper  to  consider  what  conveyance  it 
would  be  necessary  for  the  trustees  to  execute  in  order  to  divest  themselves  of  all 
legal  interest  in  the  property,  for  the  period  during  which  it  is  to  be  enjoyed  bene 
ficially  by  cestui  que  trust,  [49]  Thus,  if  land  is  held  by  A.  in  fee,  upon  trust,  to  pay  the 
rents  and  profits  to  B.,  for  so  long  time  as  I',,  shall  teach  at  such  a  school,  or  say  mass 
at  such  a  chapel,  or  preach  at  such  a  meeting-house,  or  hold  the  appointment  of  bedes 
man  in  such  a  hospital,  the  proper  course  would  seem  to  be,  for  A.  to  convey  to  B.  or 
to  some  other  person,  an  estate  for  the  life  of  B.,  determinable  upon  his  ceasing  to 
officiate  as  schoolmaster,  priest,  or  minister,  or  to  hold  the  appointment  of  bedesman. 

[t  would  appear  to  make  no  difference,  either  in  the  form  or  in  the  substance  of 
the  conveyance  of  the  legal  estate,  it  tic  office  or  appointment  was  determinable  at 
the  mere  will  of  a  third  party  ;  as  at  the  will  of  a  patron,  a  bishop,  or  a  congregation, 
or  of  any  other  individual  or  body  of  men,  or  e\cn  at   t  he  mere  will  of  A.  the  I  riistee. 

Where  A.  is  seised  of  lands  or  tenements  for  such  an  estat '  freehold,  customary 

or  leasehold  tenure  as  would  have  conferred  the  right  of  voting  on  him  if  he  had  been 

beneficially  interested,  but   which    he    holds   subject    tO   a    trust    Under  which   the    rents 

and  profits,  or  a  sufficient  portion  of  such  rents  and  profits  to  constitute  the  amount 
required  with  reference  to  the  particular  elective  franchise,  are  to  lie  paid,  or  a 
beneficial  occupation  is  to  be  allowed,  for  an   indefinite   period,  the  cestui  que   trust 


22 


SIM  I 'sun     r.    WILKINSON 


7  WAN.  &  G.  51. 


registered  as  freeholders  (a). — The  court  will  not  allow  any  objections  to  be  taken 
upon  the  argument  of  the  appeal,  which  are  not  raised  in  the  case  stated  by  the 


revising  barrister. 


John  Dauntley  Simpson,  of  Peterborough  in  the  county  of  Northampton,  on  the 
register  of  voters  for  the  northern  division  of  the  said  county,  for  the  parish  of  Castor, 
duly  objected  to  the  name  of  Henry  Allen  being  retained  on  the  register  of  voters  for 
the  said  division. 

The  name  and  description  of  the  said  Henry  Allen,  on  the  said  register  for  the 
said  division,  is,  as  follows  : — 


N'ame. 

Place  of  Abode.            qjSgKto 

St.  Martin's  Pai  tsh. 

Henry  Allen. 

Lord  Burghley's    Freehold  tene- 
Hospital,          ment,  or  room. 
St.  Martin's, 
Stamford  Baron. 

Hen rv  Allen, 
occupier. 

He  also  duly  objected  to  the  names  of  twelve  other  persons  whose  qualifications, 

on  the  list  of  voters,  were  described  in  like  manner,  and  depended  upon  the  same  facts. 

Henry  Allen  was  appointed  by  the  Marquess  of  Exeter,  to  be  one  of  the  bedesmen 
of  the  hospital  hereinafter  described,  in  the  room  of  William  Benson,  deceased. 

The  following  is  a  copy  of  the  appointment,  duly  stamped: — "Be  it  known  that 
I,  the  most  honourable  Brownlow  Marquess  and  Earl  of  Exeter  and  Baron  of  [51] 
Burghley,  have  nominated  and  appointed,  and,  by  these  presents,  do  nominate  and 
appoint,  Henry  Allen  of  Stamford,  in  the  county  of  Lincoln,  to  be  one  of  the  brethren 
of  the  hospital  in  St.  Martin's,  Stamford  Baron,  in  the  county  of  Northampton,  in  the 
room  and  place  of  William  Benson,  lately  deceased.  And  I  do  hereby  require  and 
direct  that  the  said  Henry  Allen  be  accordingly  admitted  into  the  brotherhood  of  the 
said  hospital,  and  have,  receive,  and  enjoy,  all  the  benefits,  profits,  advantages,  as  one 
of  the  brethren  thereof,  he  ought  to  have  and  enjoy.  Given,  under  my  hand,  this 
■2 I'd  day  of  May  1834.  "(Signed)         Exeter." 

In  the  parish  of  Si.  Martin's,  Stamford  Baron,  is  a  freehold  building  called  by  the 
name  of  "Burleigh  Hospital,'' or  occasionally  "St.  Martin's  Hospital, "  which  is  divided 
into  several  rooms,  each  of  which  is  respectively  inhabited  by  a  bedesman  appointed 
under  the  rules  hereinafter  mentioned,  and  by  which  the  hospital  is  governed.  Each 
bedesman  keeps  the  key  of  his  room ;  and  the  successor  of  each  deceased  bedesman 
occupies  the  same  room  as  did  his  predecessor.  These  rooms  are  on  the  ground  floor. 
The  upper  story  of  the  building  extends  over  all  the  said  rooms,  and  is  let  as  a  granary, 
by  the  warden  and  bedesmen,  at  an  entire  rent,  which  they  divide  amongst  themselves 

would  appear  to  be  entitled  to  vote.  So,  if  A.  were  possessed  of  lands  or  tenements, 
for  a  term  of  1000  years,  as  trustee,  the  interest  of  his  cestui  que  trust  would,  if 
indefinite,  (and  therefore,  in  contemplation  of  law,  co-extensive  with  the  term  itself,) 
appear  to  lie  sufficient  to  confer  the  elective  franchise  on  such  cestui  que  trust,  as  a 
leaseholder  within  the  2  W.  4,  c.  45,  s.  20. 

The  nature  of  the  qualification  of  Davis,  the  principal,  is  properly  described  in  the 
overseers'  list,  and  nothing  which  amounts  to  a  sustainable  objection,  is  to  be  found 
in  the  fourth  column.  But  with  respect  to  Burbridge  and  his  co-inmates,  the  claim 
appears  to  be  insufficient  in  a  point  not  amendable,  or,  at  least,  not  amended.  The 
entry  is,  "  Freehold  appointment,  as  inmate  of  Jesus  Hospital."  Supposing  the  interest 
of  the  appointees  to  lie  freeholds,  still,  unless  the  appointment  conferred  the  right  to 
the  possession,  or  to  the  perception  of  the  rents  and  profits,  of  lands,  or  tenements, 
they  would  have  no  right  to  be  registered  ;  and  if  the  appointment  did  confer  such 
right,  it  would  be  the  lands,  or  tenements,  which  constituted  "  the  nature  of  the 
qualification,''  ami  not  "the  freehold  appointment."  The  qualification  of  a  freeholder 
is  the  land  or  tenement  of  which  he  is  seised,  not  the  conveyance  by  which  that  land, 
or  tenement,  is  held. 

(n)  See  the  last  case. 
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equally.  Each  room  occupied,  is  of  the  annual  value  of  41.,  independently  of  the  rent 
received  for  the  granary.  The  hospital  is  not  rated  to  any  parochial  rates,  nor  arc 
any  of  the  bedesmen  rated  in  respect  of  their  rooms.  The  said  Henry  Allen  was  duly 
qualified  for  admission  according  to  the  rules  and  ordinances  by  which  the  hospital  is 
governed,  a  copy  whereof  is  hereunto  annexed,  and  is  to  be  taken  as  part  of  this  case. 
No  person  appointed  and  admitted  as  a  bedesman,  has  ever  been  known  to  be  removed 
during  his  life.  No  deed,  [52]  of  any  description,  can  be  found  relating  to  the 
hospital.  All  the  proper  offices,  and  places  of  deposit,  have  been  searched,  and  no 
trace  of  any  original  rules  and  ordinances,  or  of  any  charter,  deed,  or  other  documents, 
relating  thereto,  has  been  discovered ;  neither  does  any  inrolment  under  the  39  Eliz. 
c.  5,  exist,  or  any  letters  patent.  The  rules  refer  to  certain  "  feoffees  and  their  heirs  :  " 
but  none  are  known.  It  was  proved  that  the  hospital  was  governed  strictly  by  the 
printed  unsigned  copy  of  the  rules  and  ordinances,  which  were  produced  from  the 
hospital,  where  they  are  usually  hung  up  in  the  common  dining-room.  There  is  no 
trace  of  any  common  seal,  neither  does  there  appear  to  be  any  record  of  the  warden 
and  brethren  suing,  or  being  sued,  in  any  corporate  name,  or  of  any  bye-laws  made  by 
them  ;  nor  have  they  ever  been  summoned  on  juries.  The  foreman,  according  to  the 
ordinances,  is  called  the  warden  of  the  almshouse  of  Lord  Burleigh,  and  the  other 
twelve,  the  almsmen  or  bedesmen.  The  sum  of  21.  14s.  weekly  is  paid  by  the  steward 
of  the  Marquess  of  Exeter,  out  of  the  rents  of  Cliffe  Parks,  to  the  warden  of  the 
hospital,  for  himself  and  the  bedesmen.  The  Marquess  of  Exeter  is  the  heir  male  of 
the  body  of  Sir  William  Cecil  in  the  copy  of  the  ordinances  mentioned  and  the  owner 
of  his  house,  and  is  lord  of  Burghley  ;  and  he  has  recently  repaired  the  hospital  at  his 
own  expense. 

It  was  contended  on  the  part  of  the  objector — 

1st.  That  if  the  claimants  had  any  freehold  estate,  they  had  such  estate  only  as 
members  of  a  corporation  aggregate. 

2d.  That  they  had  no  freehold  estate  at  all. 

•id.  That,  even  if  they  had  any  freehold  estate,  it  was  an  estate  in  joint-tenancy 
in  the  hospital,  and  not  a  separate  and  exclusive  estate  in  each  room  ;  and  that  the 
claims,  therefore,  were  bad. 

[53]  I  overruled  these  several  objections,  and  retained  the  name  of  the  said  Henry 
Allen,  and  also  the  names  of  the  said  twelve  other  persons  respectively,  on  the  list  of 
voters  for  the  said  parish  of  St.  Martin's,  Stamford  Baron,  being  of  opinion  that, 
under  the  circumstances,  a  legal  foundation  might  be  presumed,  not  necessarily  invi isl 
ing  the  claimants  with  a  corporate  character,  and  that  they  were  respectively  entitled 
to  a  separate  freehold  estate  in  their  respective  rooms. 

(Signed)        J.  M.,  revising  barrister. 

(The  cases  were  consolidated.) 

"Ordinances  made  by  Sir  William  Cecil,  Knight  of  the  Order  of  the  Garter, 
Baron  of  Burghley,  for  the  order  and  government  of  thirteen  poor  men,  (whereof  one 
to  be  the  warden,)  of  the  hospital  of  Stamford  Baron,  in  the  county  of  Northampton, 
to  remain  in  a  chest  in  a  chamber  in  the  said  hospital,  locked  up  with  two  several 
locks,  the  keys  whereof  to  remain  in  the  custody  of  the  vicar  of  St.  Martin's  and  the 
bailiff  of  the  manor. 

"Vicesimo  Augusta,  anno  tricesimo-nono  Eliz.  Keg.  el  anno  Dom.  L597." 

"  1.  The  first  five  shall  be  named,  chosen,  and  admitted  by  me,  William  Lord 
Burghley,  during  my  life,  and  after,  by  my  heir  male  thai  shall  be  owner  of  my  house 
and  Lord  of  Burghley,  whereof  the  foremost  shall  be  called  the  warden  of  the  alms 
bouse  of  the  Lord  Burghley. 

"  2.  The  next  four,  that  is,  the  6th,  7th,  8th,  and  9th  shall  be  named  and  admitted 
by  the  vicar  of  St.  Martin's,  for  the  time  being,  the  bailiff  of  the  manor  of  Stamford 
Baron  in  the  county  of  Northampton,  and  the  eldest  churchwarden  of  Si.  Martin's, 
and  by  them  thai  shall  be  in  the  Nunnery,  otherwise  called  St.  Michael's,  and  in  tin; 
inn  called  the  George,  in  Stamford  Baron,  or  the  greater  number  of  them. 

".;.  The  last  four  (viz.),  10th,  Llth,  L2th,  and  13th  [54]  shall  be  named  ,, nd 
admitted  by  him  that  shall  be  for  the  I  ime  alderman  of  the  borough  of  Stamford 
in  the  county  of  Lincoln,  and  by  the  recorder  of  thai  town,  the  steward  and  bailiff 
of  the  said  manor  of  Stamford,  or  the  major  part  of  them,  whereof  l  lie  alderman 
to  he  one. 
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"  4.  Item.  The  vicar  of  St.  Martin's,  or  the  curate  of  the  church,  for  the  time 
being,  shall  keep  a  register  in  writing  of  the  names  and  surnames  of  all  the  said  poor 
men,  which  book  shall  be  kept  in  the  vestry  within  the  chancel  of  St.  Martin's  church, 
and  shall  be  written  in  order,  beginning  with  the  name  of  the  warden,  and  then  of 
the  first  four,  and  following,  the  second  four,  and  lastly,  the  last  four,  and  shall  be 
signed  with  the  hands  of  the  bailiff  of  the  manor  of  Stamford  Baron,  and  of  the 
steward  of  that  manor  ;  and  so  yearly  renewed,  as  cause  shall  require,  upon  the 
decease  or  change  of  any  of  the  said  poor  men  ;  and  a  duplicate  of  this  book  shall  be 
delivered  to  the  alderman  of  Stamford,  to  be  kept  with  the  records  of  the  town,  thereby 
to  know  how  the  numbers  shall  continue. 

"5.  When  the  warden  and  any  other  of  the  twelve  shall  die,  or  any  of  their 
places  become  void,  the  place  of  such  as  shall  die  or  become  void,  being  the  warden 
or  one  of  the  number  of  the  first  four,  shall  be  supplied  by  the  lord  of  Burghley  for 
the  time  being ;  and  so  the  place  of  any  of  the  second  four  dying  or  becoming  void 
shall  be  supplied  by  the  aforesaid  vicar,  and  the  parties  authorised  to  name  the 
second  company  of  four ;  and  the  like  shall  be  observed  by  the  alderman  of  Stamford, 
and  the  others  joined  with  him,  for  supplying  the  places  of  the  last  four  as  shall  from 
time  to  time  become  void. 

"6.  Item.  If  the  parties  before  named,  or  the  major  part  of  them,  shall  not 
supply  the  void  places  of  such  as  have  been  first  chosen  by  them,  within  twenty-eight 
days  after  the  same  shall  be  void,  the  same  shall  lie  supplied  [55]  by  any  two  others 
of  them  that  are  authorised  to  nominate  any  of  the  said  twelve  ;  and  in  default  of 
such  nomination  the  lord  of  the  house  of  Burghley  and  his  heirs  male  shall  supply  the 
same  within  two  months;  and  in  default  thereof,  some  one  or  two  of  the  feoffees  or 
their  heirs,  to  whom  the  annuity  of  1001.  is  granted,  that  shall  dwell  near  Burghley, 
shall  supply  the  same. 

"  7.  Item.  The  warden  of  the  house  shall  have  yearly  a  gown  cloth  of  three 
yards,  and  of  8s.  per  yard,  and  every  of  the  other  shall  have  every  year  a  gown  cloth 
of  three  yards  at  6s.  8d.  the  yard,  of  such  colour  as  the  livery  coats  of  the  Lord 
Burghley,  or  his  heirs  shall  be  for  the  time,  which  shall  be  provided  and  bought  by 
the  bailiff  of  the  manor  of  Stamford  Baron,  and  by  the  oversight  of  the  vicar  of 
St.  Martin's  and  the  alderman  of  Stamford. 

"8.  Item.  In  the  nomination  of  the  said  warden  and  twelve  poor  men,  these 
circumstances  following  shall  be  observed,  or  else  none  otherwise  named  shall  be 
allowed  : — 

"9.  First.  Every  one  so  to  be  named  shall  be  presented  in  the  church  of 
St.  Martin's  upon  a  Sunday  in  the  forenoon,  to  the  vicar  of  the  said  church,  and  by 
him  to  be  allowed  to  be  of  honest  Christian  profession,  and  able,  and  well  disposed, 
to  say  the  Lord's  prayer,  the  creed,  and  to  learn  to  answer  to  the  ten  commandments, 
as  are  prescribed  to  such  as  are  catechised. 

"  10.  Item.  None  shall  be  admitted  thereto  but  such  as  shall  have  been  born  in 
the  counties  of  Northampton,  Lincoln,  or  Rutland,  or  that  have  dwelt  for  the  space 
of  seven  years  within  seven  miles  of  the  borough  of  Stamford,  except  the  lord  of 
Burghley  shall,  for  some  reasonable  cause,  dispense  therewith;  neither  shall  any  be 
thereto  allowed  that  are  under  thirty  years  of  age,  or  that  hath  any  certainty  of 
living  above  the  value  of  53s.  -Id.  by  the  year  ;  nor  any  that  is  known  to  be  [56] 
diseased  of  any  leprosy,  or  the  pox  called  the  French  pox  ;  nor  any  drunkard,  barrator, 
or  infamous  for  adultery  ;  these,  and  such  like,  faults. 

"  11.  Item.  The  said  poor  men  shall  and  may,  as  near  as  may  be,  be  chosen  out 
of  such  as  have  been  either  honest  soldiers,  or  workmen,  as  masons,  carpenters,  or 
other  artisans  of  handicraft,  or  labourers  in  any  work,  or  in  husbandry,  or  servants 
that  are  by  sickness  or  any  other  impediment  unable  to  get  their  livings  by  their 
hand-work,  or  by  daily  service,  as  beforetime  they  have  done  ;  and  if,  after  they  shall 
be  chosen  to  the  places,  any  of  them  shall  fall  into  such  infirmities  or  infectious 
diseases,  or  be  justly  infamed  and  convinced  of  such  notable  vices  as  above  in  the 
next  former  article  mentioned,  they  shall  be  displaced  by  them  by  whose  authority 
they  were  placed,  and  their  allowance  to  cease  within  fourteen  days  after  their 
displacing;  against  which  time  tbeir  places  shall  be  supplied  by  such  as  have  dis- 
placed them. 

"12.  Item.  None  of  the  said  thirteen  poor  men  shall,  in  any  alehouse  or  other 
places,  play  at  cards,  dice,  or  any  other  unlawful  game ;  but  if,  after,  on  a  warning 
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given  to  them  by  the  vicar  of  St.  Martin's,  or  of  the  bailiffs  of  Stamford  Baron,  or  of 
the  manor  of  the  borough  of  Stamford  to  forbear  from  such  unlawful  play,  they  shall 
be,  the  second  time,  committing  such  offence  prohibited,  he  shall  be  removed  from  his 
place,  and  shall  receive  no  more  weekly  relief ;  except,  he  acknowledging  his  fault, 
and  promising  of  amendment,  he  shall  be  restored  by  the  said  vicar  and  bailiff  and 
two  other  of  the  number  that  first  placed  him. 

"  13.  Item.  Every  of  these  poor  men  shall  resort,  in  their  livery  gowns,  to  the 
Common  Prayers,  every  Sunday,  Wednesday,  and  Fridays  and  holydays,  to  St.  Martin's 
church,  at  morning  and  evening  prayers,  and  shall  sit  and  kneel  in  some  convenient 
place,  appointed  [57]  by  the  churchwardens ;  neither  shall  any  of  them  be  absent 
from  the  church  at  such  times,  without  just  cause,  by  sickness,  to  be  notified  to  the 
vicar,  and  to  be  allowed  by  him  ;  and  for  every  such  fault  not  excusable,  the  parish 
clerk  shall  have  6d.  out  of  his  week's  wages  allowed  him  by  the  poor  man  that  shall 
make  such  default. 

"  14.  Item.  There  shall  be  paid  to  the  said  warden,  and  to  the  other  twelve,  by 
the  vicar  of  St.  Martin's,  and  the  bailiff  of  the  manor,  in  St.  Martin's  church,  or  by 
one  of  them,  every  Sunday  after  evening  prayer  these  sums  following  ;  viz.  to  the 
warden  of  the  hospital  the  sum  of  3s.  for  the  week  following,  and  to  every  of  the 
other  twelve  the  sum  of  2s.  4d.  for  the  week  following  ;  saving  to  the  parish  clerk  his 
due  for  the  defaults  before  committed,  if  any  shall  be  as  is  above  expressed  ;  which 
he  shall  also  receive  at  the  same  time. 

"  15.  Item.  All  the  poor  men  that  shall  be  unmarried  and  not  iuterclusive  sick, 
shall  lodge  every  night  in  the  common  house,  without  some  special  impediment  to  be 
allowed  by  the  vicar,  or  by  the  bailiff  of  the  manor  of  Stamford  Baron  ;  and  such  as 
shall  be  married  may  live  with  their  wives  out  of  the  common  house,  so  as  the  same 
be  within  the  parish  of  St.  Martin's,  or  within  the  borough  of  Stamford  ;  but  yet  they 
shall  lie  bound,  one  Bight  in  a  month,  to  lodge  with  their  fellows  in  the  common  house, 
upon  pain  of  the  loss  of  one  week's  wages,  which  shall  be  paid  to  the  poor  men's  box 
in  St.  Martin's  church. 

"  16.  Item.  None  of  these  shall  go  abroad  in  their  gowns  out  of  the  bounds  of 
St.  Martin's  parish,  or  out  of  the  borough  of  Stamford  and  the  liberties  thereof. 

"  17.  Item.  The  vicar  of  St.  Martin's  or  the  minister  shall,  upon  the  first  Sunday 
of  every  quarter  of  the  year,  assemble  them  together  in  the  church  before  evening 
prayer,  and,  severing  them  asunder,  hear  them  the  Lord's  prayer,  the  creed,  and  in 
answer  to  the  command-[58]-ments  ;  and  such  as  will  not,  in  convenient  time,  learn 
and  be  able  to  say  the  same,  shall  be  avoided  from  his  room  after  fourteen  days'  space 
given  him  to  learn  the  same  ;  and  the  vicar  or  minister  shall  have,  for  his  labour,  five 
shillings  every  such  Sunday,  and  the  parish  clerk,  twelve  pence,  for  attending  upon 
the  vicar. 

"  18.  Item.  They  shall,  every  first  Sunday  of  every  quarter,  go  to  Burghley 
House,  if  the  Lord  Burghley,  or  the  lady  his  wife,  shall  there  keep  household,  and  there 
shall  dine  at  one  table  together  in  the  hall,  where  they  shall  have  two  messes  of 
meal  ;  every  mess  of  two  dishes,  one  of  pottage  and  boiled  meat,  and  the  other  of 
roast,  if  it  be  not  fasting  day  ;  and  if  it  be  fish  day  they  shall  have  two  like  messes  of 
white  meat  and  fish  ;  for  the  charge  whereof  he  that  shall  dwell  at  Burghley,  as  the 
heir  of  the  house,  shall  defray  the  same;  or  else  in  ease  of  (he  absence  of  the  said 
I. onl  Burghley,  or  the  lady  his  wife,  from  the  house,  payment  shall  be  made  out  ol 
the  yearly  sum  of  the  annuity,  to  the  said  thirteen  poor  men,  alter  the  rate  of  four 
pence  a  piece,  to  be  paid  by  the  bailiff  of  the  manor,  or  by  such  as  shall  be  authorised 
to  receive  tho  annuity,  and  to  distribute  it  according  to  these  orders  ;  and  the  same  to 
!»•  allowed  upon  the  aeeompts. 

"10.  Item.  If,  at  any  time,  he  that  shall  be  mine  heir  of  my  house  at  Theobalds 
in  Hertfordshire,  shall  come  to  Burghley  or  Stamford,  the  said  poor  men  shall  present 
themselves  dutifully  unto  him,  and  shall  oiler  any  service  they  can  do  to  him,  in 
memory  of  the  founder,  William  Lord  Burghley,  ancestor  of  the  said  owner  ol 
Theobalds. 

"20.  Item.  If  any  doubt  or  question  shalJ  arise  upon  the  words  or  meaning  oi 
these  former  articles  or  ordinances,  the  resolution  oi-  determination  thereof  shall  be 
made,  and  in  writing  delivered   to  the  viear  of  St.  Martin's,  by  the    Bishop  oi    Peter 

borough,  or  by  the  dean  and  [59]  any  one  prebendary,  of  the  church  of  Peterborough  ; 

whereunto  all  parties  shall  yield  and  obey. 
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"  21.  Item.  As  these  poor  men  shall  have  at  the  first,  their  several  rooms  allowed 
them  in  the  almshouse,  so  shall  they,  during  their  lives  or  their  continuance  in  their 
places,  continue  their  lodging,  and  every  one  as  he  shall  succeed  to  the  void  places,  so 
shall  he  succeed  in  the  lodgings,  without  any  change. 

"  22.  Item.  All  the  twelve  shall,  at  their  entries,  openly,  in  St.  Martin's  church, 
promise  to  be  obedient  to  the  warden  of  the  house  in  all  things  that  he  shall  advise 
them  for  the  observation  of  the  orders  of  these  articles  prescribed  ;  ami  if  any  of  them 
shall  wilfully  refuse  to  observe  the  same,  he  shall  complain  thereof  to  the  Lord 
Burghley  for  the  time  being,  or  in  his  absence,  to  the  vicar  and  bailiff  of  the  manor, 
who  shall  remove  such  a  wilful  person  from  the  place  whereunto  they  did  Hist  name 
him,  and  shall  appoint  another. 

"  23.  Item.  During  the  life  of  me,  the  Lord  Burghley,  he  that  shall  be  my  bailiff 
of  the  manor  of  Stamford  Baron,  shall  receive  the  said  annuity  of  1001.  out  of  my 
lands  heretofore  called  Cliff  Park,  in  the  county  of  Northampton,  and,  with  the  privity 
of  the  said  alderman  of  Stamford,  or  the  vicar  of  St.  Martin's,  make  payments  thereof 
according  to  these  orders  ;  and  the  rest  that  shall  remain  upon  his  yearly  accounts,  to 
be  employed  upon  the  repairs  of  the  house,  or  upon  the  poor  prisoners  in  any  gaol  in 
the  borough  of  Stamford,  by  the  appointment  of  the  said  alderman,  vicar,  or  recorder 
of  Stamford,  for  the  time  being,  before  whom  the  said  bailiff  shall  make  yearly  his 
accompts,  the  2d  day  of  November  ;  and,  after  my  decease,  if  the  said  alderman,  vicar, 
and  recorder  of  Stamford,  for  the  time  being,  shall  not  like  to  continue  the  said  bailiff 
for  the  said  service,  they  shall  name  and  appoint  either  such  as  shall  be  bailiff  of  the 
borough  of  Stamford,  or  such  as  shall  be  inhabitants  in  [60]  the  inn  or  house  called 
the  George  of  Stamford  Baron,  or  in  the  site  of  Saint  Michael's  nunnery  ;  or  in  default 
of  them,  such  others  as  shall  meet  for  that  purpose,  with  the  consent  of  the  Lord 
Burghley,  for  the  time  being,  or  any  two  of  the  feoffees  ;  which  accompt  shall  be  also 
yearly,  after  the  last  of  November,  presented  to  the  Lord  Burghley,  if  he  shall  be 
then  residing  at  Burghley,  or,  in  his  absence  from  thence,  to  some  one  of  his  feoffees. 

"  24.  Item.  The  said  annuity  shall  be  paid  by  the  bailiff  or  farmers  of  Cliff,  every 
quarter  of  the  year,  to  the  bailiff'  of  the  manor  of  Stamford  Baron  ;  (that  is  to  say,) 
251.  at  or  before  the  feast  of  St.  Michael  the  Archangel,  and  so  accordingly  by  even 
portions;  of  which  said  money  the  bailiff  shall  weekly  make  payment  of  the  above 
said  sums  as  afore  is  expressed  ;  and  now  for  the  first  payment  he  shall  begin  the 
first  Sunday  after  the  feast  of  St.  Michael,  and  so  continue  weekly. 

"25.  Item.  There  shall  also  be  provided  by  the  said  bailiff,  by  the  privity  and 
consent  of  the  alderman  of  Stamford  and  the  vicar  of  St.  Martin's,  gowns  for  every 
of  them,  according  to  the  value  above  mentioned  ;  which  shall  be  delivered  them  yearly, 
the  Monday  after  the  1st  Sunday  after  Michaelmas. 

"  26.  Item.  There  shall  be  also,  during  the  term  of  twenty-one  years  from  the 
feast  of  St.  Michael,  the  Archangel,  last  past,  yearly  delivered  out  of  the  woods  of 
Cliff  Park,  thirteen  loads  of  fire-wood,  for  the  said  thirteen  poor  people  abiding  at  the 
said  hospital,  by  Roger  Dale,  gent.,  farmer,  and  tenant  of  Cliff  Park,  his  executors  or 
assigns ;  which  said  thirteen  loads  the  said  Roger  Dale,  his  executors  or  assigns,  are 
bound,  by  covenant,  to  cause  yearly  to  be  carried  to  the  said  hospital,  at  some  con- 
venient time  before  the  feast  of  All  Saints,  and  after  the  end  of  the  said  one  and 
twenty  years,  the  [61]  said  quantity  of  wood  shall  be  provided  by  the  bailiff  of  the 
manor  of  Stamford  Baron  for  the  time  being." 

Byles  Serjt.  for  the  appellant.  The  first  question  in  this  ease  is,  whether  the 
bedesmen  have  any  estate  at  all.  It  is  submitted  that  they  have  not.  This  question 
depends  upon  the  statutes  8  H.  6,  c.  7,  and  10  H.  6,  c.  2.  By  the  former  statute,  it  is 
declared,  that  the  electors  in  counties  shall  be  "  people  dwelling  and  resident  in  the 
same  counties  (a),  whereof  every  one  of  them  shall  have  free  land  or  tenement  to  the 
value  of  40s.  by  the  year,  at  the  least,  above  all  charges  ;"  and  the  latter  act  is  to  the 
same  effect.  Supposing  the  members  of  this  hospital  do  not  constitute  a  corporation, 
still  they  have  no  legal  estate  so  as  to  confer  a  vote.  They  would  not  have  been 
summonable  to  the  county  court,  nor  would  they  have  been  liable  to  pay  knights- 
wages.  [Hildyard,  for  the  respondent,  stated  that  he  should  not  contend  they  had 
a  legal  estate.]  Neither  have  they  an  equitable  estate.  Thev  could  not  sell  or 
mortgage  the  property  ;  nor  would  it   be  extendible  for  their  debts  under  the  statute 

(a)  Repealed,  as  to  residence,  by  the  14  Geo.  3,  c.  58.     Et  vide  post,  141  (a). 
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of  frauds  (29  Car.  2,  c.  3),  or  the  1  &  2  Viet.  e.  110,  s.  11.     [Erie  -1.     Suppose  they 

had  been  turned  out  after  twenty  years  possession,  could  they  not  have  maintained 
ejectment  ?]  It  is  submitted  that  they  could  not  (c).  [Hildyard.  The  question  before 
the  revising  barrister  was,  whether  the  estate  was  vested  in  feoffees  or  in  a  corporation  ; 
and  he  decided  that  it  was  in  feoffees.]  Assuming  that  to  be  so,  still  the  question 
arises,  whether  an  extent  could  issue  against  the  estate  for  the  debts  of  the  bedesmen  ; 
extensibility  for  debt  being  now  an  incident  of  all  equitable  estates.  It  is  impossible 
to  read  the  ordinances  without  perceiving  that  the  bedesmen  are  [62]  members  of  a 
corporation.  The  ordinances  bear  date  the  21st  August,  1597.  An  act  was  passed 
in  the  same  year  (39  Eliz.  c.  5,)  to  enable  parties  to  endow  hospitals.  The  regnal 
year  commenced  on  the  17th  November,  1596:  but  the  act  would  relate  to  the  1st 
day  of  the  session,  viz.  the  24th  October,  1597.  It  appears  therefore  that  the  ordinances 
were  made  before  the  meeting  of  parliament,  and  consequently  before  the  act  would 
come  into  operation.  The  39  Eliz.  c.  5,  after  referring  to  a  former  stutute,  and  reciting 
that  "  Her  most  excellent  Majesty,  understanding  and  finding  that  the  said  good  law- 
has  not  taken  such  effect  as  was  intended,  by  reason  that  no  person  can  erect  or 
incorporate  any  hospital,  houses  of  correction  or  abiding-places,  but  Her  Majesty,  or 
by  Her  Highness's  special  licence,  by  letters  patent  under  the  great  seal  of  England, 
in  that  behalf  to  lie  obtained,"  enacts,  that  any  person  may  found  an  hospital,  &C., 
"and  the  same  hospitals  or  houses  so  founded  shall  be  incorporated  and  have  perpetual 
succession  for  ever  in  fact,  deed  and  name,  and  of  such  head,  members  and  numbers 
of  poor,  needy,  maimed  or  impotent  people,  as  shall  be  appointed,  assigned,  limited  or 
named  by  the  founder  or  founders,  his  or  their  heirs,  &c,  by  any  such  deed  inrolled." 

If  the  hospital  in  question  was  founded  before  the  statute,  it  must  have  been  by 
licence  or  letters  patent;  and  in  that  case  it  is  a  mere  gratuitous  act  on  the  part  of 
Lord  Exeter  to  continue  the  charity;  and  consequently  the  bedesmen  have  no  rights 
conferred  upon  them.  If  the  hospital  was  founded  after  the  statute,  it  must  have 
been  a  corporation  aggregate  ;  and  in  that  case  the  bedesmen,  being  members  of  such 
corporation,  have  no  separate  estate;  so  that  either  way  they  have  no  right  to  vote. 
|  Erie  •!.  Is  it  any  objection  that  a  party  has  a  defect  in  his  title,  and  that  the  crown 
might  enter  ?]  That  may  be  an  answer  so  far  as  the  question  of  illegality  [63]  goes  ; 
but  still  the  question  remains,  whether  the  estate  was  not  vested  in  a  corporation. 
[Coltman  J.  If  the  estate  was  conveyed  to  trustees,  there  would  be  no  offence  against 
the  statute  of  mortmain.  Maule  J.  We  may  presume  the  queen's  licence,  and  we 
need  not  presume  that  the  hospital  was  incorporated.] 

Secondly,  if  they  have  any  estate,  they  have  not  one  for  life.  It  may  be  admitted 
that  this  is  a  stronger  case  in  this  respect  than  that  of  Davis  Appellant  mi'/  Waddington 
Respondent  (ante,  p.  40);  but  some  of  the  facts  upon  which  the  right  of  amotion  is  to 
depend  in  this  case  are  very  singular, — such  as  a  bedesman  not  saying  the  creed  and 
the  Lord's  prayer (6).  It  might  be  impossible  to  comply  with  this  requisition  by 
reason  of  the  party's  being  dumb.  Again,  a  party  may  be  removed  if  he  has  the 
leprosy,  which  might  be  without  any  fault  on  his  part.  [Maule  .1.  He  would  nol  be 
very  fit  company  for  the  rest.  Tindal  C.  J.  The  old  writ,  de  leproso  amovendo  (see 
F.  N.  B.  234),  would  have  applied  in  such  a  case. 

There  is  another  objection,  that  these  parties  are  in  receipt  of  alms.  |  Hildyard. 
That  objection  was  not  taken  before  the  revising  barrister.]  It  is  nevertheless  open 
to  the  appellant  to  shew  that  the  very  estate  claimed  would  operate  as  a  disqualification 
under  (lie  l'  \V.  1,  c.  15,  s.  36(d).  It  would  be  strange  that  the  very  fact  that 
disqualifies  should  confer  right  of  voting.  [Mauled.  It  may  be  said  bo  be  equally 
strange  that  the  very  estate  that  qualifies  should  act  as  a  disqualification.  Besides, 
t  here  is  nothing  in  the  case  to  shew  any  receipt  of  alms  within  twelve  calendar  months. 
Eric  .1.  Was  there  ever  a  case  in  which  an  estate  I'M  life  in  lands,  was  con  [64]  sidcied 
to  be  alms!     Tindal  ('.  .1.      There  appear  to  have  been  three  distinct  objections  taken 

before  the  revising  banister,  and  none  of  them  raise  this  point.] 

Hildyard,  for  the  respondent.     The  35   Eliz.  c.   7  (the  act    referred   to  in   the 

(c)  If  they  could,  their  estate  would  have  been  legal. 

(ft)  The  holding  by  the  service  of  saying  paternosters  for  the  king's  soul,  was  nut 
unusual;  and  by  reason  of  the  dignity  of  the  service,  it  was  a  tenure  in  grand 
seijeanty.      Serviens  ad  legem,  293. 

(</)  That  section  relates  to  cities  and  boroughs  only. 
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39  Eliz.  c.  5,)  enacts,  by  sect.  27,  "that  it  shall  be  lawful  for  every  person,  for  and 
during  the  space  of  twenty  years  next  ensuing,  to  make  feoffments,  grants,  or  other 
assurances,  or  by  last  will  in  writing  to  give  and  bequeath,  in  fee-simple,  as  well  to 
the  use  of  the  poor,  as  for  the  provision,  sustentation,  or  maintenance  of  any  houses 
of  correction  or  abiding-houses,  or  of  any  stocks  or  stores,  all  or  any  part  of  such  of 
his  lands,  tenements,  and  hereditaments,  and  in  such  manner  and  form  as  he  might 
have  done  to  and  for  the  provision,  sustentation,  or  maintenance  of  any  houses  of 
correction  or  abiding-houses,  or  of  any  stocks  or  stores,  by  force  of  the  said  statute  " 
(18  Eliz.  c.  20).  The  question  before  the  revising  barrister  was,  whether  Lord  Burleigh, 
in  founding  this  hospital,  proceeded,  under  the  first  statute,  by  way  of  feoffment,  or 
whether  the  hospital  was  incorporated  under  the  second  statute.  The  barrister 
decided  in  favour  of  the  former  view  of  the  case.  But  that  was  merely  an  inference 
of  fact  as  to  the  effect  of  the  evidence  ;  which  is  a  matter  in  respect  of  which  there 
can  be  no  appeal.     He  was  then  stopped  by  the  court. 

TlNDAL  C.  J.  It  appears  to  me  that  the  only  question  open  to  us  in  this  case  is, 
whether  the  revising  barrister  was  wrong  in  law,  in  presuming  a  legal  commencement 
to  the  estate  in  these  bedesmen.  I  think  his  decision  was  right,  and  that  the  facts 
fairly  warranted  him  to  presume, — which  was  all  that  was  necessary, — that  the  estate 
existed  by  virtue  of  the  queen's  licence  before  the  passing  of  the  39  Eliz.  c.  5. 

[65]  COLTMAN  .T.  concurred. 

Matjle  J.  I  am  of  the  same  opinion.  The  ordinances  of  1597  were  made,  it 
appears,  before  the  39  Eliz.  c.  5.  In  these  ordinances  "the  feoffees"  are  mentioned. 
We  may  fairly  presume  that  the  hospital  was  endowed  by  a  licence  from  the  Crown. 
Lord  Burleigh,  it  is  to  lie  observed,  would  not  have  had  much  difficulty  in  getting 
such  a  licence.  The  only  question  in  the  case  is,  whether  these  bedesmen  have  an 
equitable  estate  (a).     I  think  they  have  ;  as  they  are  not  liable  to  arbitrary  amotion  (A). 

Erle  J.  concurred. 

Hildyard  applied  for  costs. 

Mavle  J.  I  think  it  is  a  case  for  costs,  upon  the  ground  that  the  successful  party 
ought  always  to  have  his  costs,  unless  there  be  some  particular  reason  to  prevent  it. 

Tindal  C.  J.  It  seems  to  me  that  this  was  a  reasonable  case  for  argument,  and 
therefore  that  costs  ought  not  to  be  given. 

Coltman  and  Erle  JJ.  concurred. 

Decision  affirmed,  without  costs. 


[66]    Borough  of  Bury  St.  Edmunds. 

George  Ntjnn,  Appellant;  and  William  Denton,  Respondent.     Nov.  21,  1844. 

[S.  C.  8  Scott,  N.  R.  794  ;   14  L.  J.  C.  P.  43  :  8  Jur.  1102.] 

Case. 

A  building,  the  lower  part  of  which  is  used  as  a  cow-house  and  stable,  ami  the  upper 
part,  consisting  of  a  chamber,  used  as  a  dwelling-place,  is  properly  described  as  a 
house,  within  the  2  W.  4,  c.  45,  s.  27. — The  court  refused  to  allow  an  objection  to 
be  argued  which  had  not  been  raised  before  the  revising  barrister. — Semble,  that 
the  revising  barrister  has  power  to  amend  a  notice  of  claim  (vide  tamen,  6  &  7 
Vict.  c.  18,  s.  4U. 

The  respondent's  name  appeared  in  the  list  of  persons  entitled  to  vote  iu  the 

(a)  The  legal  estate  would  be  in  the  grantees  of  the  rent-charge  of  1001.  per  annum, 
called  in  the  ordinances  "feoffees,"  the  term  "feoffees"  or  "feoffees  sur  confidence," 
being  that  by  which  trustees  were,  at  that  period,  usually  designated  whether  their 
seisin  was  derived  from  a  feoffment  or  from  a  grant. 

(b)  Upon  the  question,  whether  the  existence  of  an  arbitrary  power  determining 
the  interest  will  derogate  from  the  freehold  character  of  such  interest  as  a  le^al  life 
estate,  see  M.  20  E  4,  fo.  9,  pi.  4,  M.  14  H.  8,  fo.  14  ;  Co  Litt.  42  a 

As  to  equitable  interests,  vide  ante,  47,  48. 
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election  of  members  for  the  borough  of  Bury,  in  respect  of  t he  occupation  of  properly 
in  the  parish  of  >St.  Mary,  as  follows : — 


Christian  Name            p,         ,.  A,    d 
and  Surname. 

Nature  of 
Qualification. 

Name  of  Street,  &c. 
where  situate. 

William  Denton.    ,  Rushbvooke. 

Building  and 
land. 

Haberden. 

The  respondent  also  duly  claimed  to  be  inserted  in  the  said  list,  in  respect  of  the 
occupation  of  the  same  property,  as  follows  : — 


Christian  Name 
and  Surname. 

Place  of  Abode. 

Nature  of 
Qualification. 

Name  of  Street,  &c, 
where  situate. 

William  Denton. 

Rushbrooke. 

House  and 
land. 

Haberden. 

The  respondent,  who  was  duly  objected  to  in  both  cases  by  the  appellant,  appeared 
in  support  of  his  claim  to  be  retained,  or  to  be  inserted,  in  the  said  list. 

At  Michaelmas  1838,  the  respondent  and  John  Frederick  Denton,  Henry  John 
Hasted,  and  John  Thomas  Orel,  jointly  hired  a  piece  of  pasture  land  in  the  said  parish, 
for  seven  years,  at  a  rent  of  G31.  per  annum.  [67]  Shortly  afterwards  they  erected  a 
building  on  the  said  land  at  an  expense  of  451. ;  the  building  was  substantially  built 
i if  brick  and  stone,  with  a  tiled  roof.  The  lower  part  consisted  of  a  cowhouse  and 
stable  ;  over  the  stable  was  a  chamber  about  twelve  feet  square,  in  which  were  a  fire- 
place and  window.  There  was  a  staircase  from  the  stable  to  the  chamber ;  and  the 
only  entrance  to  the  building  was  by  folding  doors,  opening  into  the  cowhouse.  The 
chamber  was  furnished  with  a  bed  and  chairs  by  the  respondent  and  his  codessees. 
The  pasture  was  used  for  taking  in  the  cattle  of  persons  in  the  neighbourhood  to  agist, 
at  a  certain  price  per  head  per  week.  Some  cattle  belonging  to  the  respondent  were 
also  agisted  there.  When  the  parties  hired  the  land,  they  employed  a  person  named 
Clarke  to  collect  the  money  paid  for  agistment;  and  it  was  arranged  between  them 
that  Clarke  should  find  some  person  to  reside  in  the  building  in  question  to  keep  the 
keys  of  the  gate  of  the  pasture,  and  look  after  the  ('attic,  he,  Clarke,  residing  too  far  oil' 
to  do  so  himself.  Clarke  accordingly  put  his  brother-in-law,  Betts,  into  the  building  ;  he 
maintained  Betts,  but  paid  him  no  wages.  Betts  resided  and  slept  in  the  chamber  in  the 
building,  kept  the  key  of  the  gate  of  the  pasture,  looked  after  the  cattle,  and  occasionally 
received  the  agistment  money.  The  lower  part  of  the  building  was  sometimes  used 
by  the  cattle  when  ill;  the  cows  were  occasionally  milked  there;  and  the  respondent 
and  some  of  bis  co-lessees,  put  their  horses  in  the  stable.  Each  of  the  four  lessees  had 
a  key  to  the  doors  of  the  building.  The  building  was  suitable  for  the  purposes  for 
which  it  was  used  ;  it  was  conveniently  placed  for  the  occupation  of  the  pasture  :  and 
it  was  necessary  that  some  person  should  reside  on,  or  near  to  the  gate  of,  the  pasture, 
to  look  alter  the  cattle,  and  to  prevent  the  owners  from  taking  them  away  without 
paying  for  the  agistment.  [68]  The  building  continued  in  the  same  state  until 
December  1843,  when  part  of  the  stable  was  converted  into  a  room  having  a  fireplace, 
with  a  door  opening  into  the  pasture  ;  and  Betts  continued  to  reside  in  the  building, 
and  I  he  pasture  was  occupied,  as  before. 

The  respondent  was  duly  qualified  to  vote  for  the  said  borough,  subject  to  the 
questions  hereinafter  mentioned. 

I  expunged  liis  name  from  the  list  of  voters,  in  respect  of  the  qualification 
"  Building  and  land,"  on  the  ground  that  the  building  was  a  house,  anil  should  have 
been  SO  described.  And  I  inserted  his  name  iii  respect  of  his  qualification  "  House 
and  land,"  as  claimed  by  him. 

If  the  court  are  of  opinion  that  the  said  building  and  land  were  not  occupied  by 
the  respondent  and  his  CO-leSSeeS,  within  (he  twenty  seventh  section  of  the  2  W.  I, 
C.  45,  the  register  is  to  lie  amended  by  expunging  the  name  of  the  respondent  there 
from.      If  the  court  are   of  opinion    that    the   building  and    laud  were  occupied  by  the 


30  NUNN    V.   DENTON  7  MAN.  &  G.  69. 

respondent  and  his  co-lessees,  and  that  his  qualification  was  properly  described  as 

"building  and  land,"  the  register  is  to  be  amended  by  expunging  the  name  of  the 
respondent  in  respect  of  the  qualification  "  house  and  land,"  and  inserting  his  name  as 
it  originally  stood  on  the  list  in  respect  of  the  qualification  "building  and  land."  If 
the  court  are  of  opinion  that  the  building  and  land  were  occupied  by  the  respondent 
and  his  co-lessees,  and  that  his  qualification  was  properly  described  in  his  claim  as 
"house  and  land  ;"  the  register  is  not  to  be  amended. 

The  cases  of  Hasted  and  Ord  were  consolidated  with  the  principal  case. 

(Signed)         C.  E.,  revising  barrister. 

Manning  Serjt  for  the  appellant.  Three  questions  have  been  submitted  by  the 
revising  barrister  for  the  opinion  of  the  court  ;  but  he  had  no  authority  to  submit 
[69]  any  particular  questions.  The  only  question  with  which  the  court  has  to  deal  is, 
whether  the  building  mentioned  in  the  case  is  to  be  considered  as  being  a  "building," 
within  the  meaning  of  the  twenty-seventh  section  of  the  reform  act,  or  whether  it  did 
not  cease  to  exist  as  a  building  in  December  1843,  and  then  become  a  "  house."  Under 
that  section  a  party  is  required  to  occupy  a  house,  or  some  building  other  than  a 
house,  for  twelve  months.  The  clause  as  to  successive  occupations  (2  Will.  4,  c.  45, 
s.  28)  does  not  apply  to  this  case ;  nor  is  there,  indeed,  any  statement  or  claim  in 
respect  of  successive  occupation.  The  court  has  decided  that  a  substantial  agricultural 
erection,  held  with  land,  is  sufficient  to  confer  the  franchise  (b) ;  but  that  was  because 
it  came  within  the  term  "  building  "  ;  it  was  no  tconsidered  to  be  a  "  house."  [Maule  J. 
Are  we  not  bound  to  presume,  in  favour  of  the  decision,  that  every  thing  existed 
which  should  induce  the  revising  barrister  to  hold  as  he  has  done,  that  the  building 
in  question  was  a  house  !  Why  should  not  a  house  consist  of  a  chamber,  and  a 
cowhouse  under  it !  Tindal  C.  J.  Was  it  not  a  house,  if  a  man  was  put  in  for  the 
purpose  of  sleeping  there  I]  There  was  no  sufficient  occupation  to  make  it  a  house. 
The  party  put  in  was  a  mere  agent  to  receive  agistment  money,  not  a  domestic 
servant.  [Maule  J.  Will  not  an  occupation  by  a  non-domestic  servant  be  sufficient?] 
It  is  submitted  that  it  will  not.  [Kile  J.  Are  you  not  confounding  residence  with 
occupation  1  Tindal  C.  J.  The  occupation  of  the  land  was  by  agisting  it,  of  the 
house,  by  putting  a  person  in  to  receive  the  money.  In  the  case  of  a  mews  or  stable, 
with  rooms  above,  the  occupation  of  the  servant  would  be  that  of  the  master.  Colt- 
man  J.  If  a  man  were  put  into  a  cottage  as  a  [70]  shepherd,  would  not  that  lie  an 
occupation  ?]     In  the  cases  put  the  master  could  not  be  rated  as  occupier. 

There  remains  another  objection.  The  place  of  the  voter's  abode  is  entered  in  the 
notice  of  claim  as  Rushbrooke  only,  without  stating  where  Rushbrooke  is.  [Maule  J. 
Was  that  objection  taken  before  the  revising  barrister  ?]  It  is  not  necessary  that  that 
should  appear  upon  the  case.  All  that  the  revising  barrister  is  required  by  the  forty- 
second  section  of  the  6  Vict  c.  18,  to  do,  is  to  "state  in  writing  the  facts  which, 
according  to  his  judgment,  shall  have  been  established  by  the  evidence  in  that  case, 
and  which  shall  be  material  to  the  matter  in  question."  He  is  not  required  to  state 
what  objections  were  taken  before  him.  [Erie  J.  "  The  matter  in  question  "  must 
mean  the  point  upon  which  the  decision  appealed  against  proceeded.  Tindal  C.  J. 
The  revising  barrister  is  also  required  to  state  in  writing  his  decision  upon  the  whole  case, 
and  also  his  decision  upon  the  point  of  law  in  question,  appealed  against.]  Under  the 
sixtieth  section,  the  court  are  bound  to  decide  upon  the  whole  case.  [Maule  J.  That 
section  says  that  the  appeal  cases  shall  lie  conducted  according  to  the  practice  in  special 
cases  ;  and  in  those  the  points  in  dispute  are  always  raised.]  The  section  points  out 
in  what  manner  the  court  are  to  hear  and  to  decide,  not  how  the  case  is  to  be  stated. 
[Coltman  J.  If  the  point  had  been  raised  before  the  revising  barrister,  he  might  have 
altered  the  list]  He  could  not  have  altered  the  notice  of  claim.  Upon  the  face  of 
the  ease  itself,  it  appears  there  is  an  insufficient  description  of  the  place  of  abode,  not 
merely  in  the  overseers'  list,  but  in  the  notice  of  claim.  The  revising  barrister  had 
power  to  amend  the  description  in  the  list.  But  the  respondent  could  not  avail 
himself  of  the  list,  inasmuch  as  if  the  building  was  in  point  of  law,  a  house,  the  notice 
of  the  qualification  was  misdescribed  therein.  But  the  [71]  revising  barrister  has  no 
power  under  the  6  &  7  Vict.  c.  18,  s.  40,  to  make  the  slightest  alteration  in  a  notice 
of  claim.     In  the  form  given  of  the  list  of  county  voters  in  the  reform  act,  schedule 

(i)  See  Hint  more,  Jjjjj.  Bedford,  Besp.  ante,  vol.  v.  p.  9, 
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(H),  No.  3,  the  instances  given  of  places  of  abode  are  as  follow  : — "  Cheapside,  London. 
— Long  Lane,  in  this  parish. — Market  Street,  Lancaster. — Church  Street,  in  this 
paiish." — In  this  case  Kushbrooke  is  not  even  stated  to  he  in  England.  [Maule  J. 
It  is  not  even  stated  to  be  in  Europe.] 

Byles  Serjt.  for  the  respondents,  was  not  called  upon. 

TiNDAL  C.  J.  I  do  not  think  it  is  open  to  the  appellant  to  insist  upon  the  latter 
objection  (a).  There  might  have  been  evidence  upon  the  subject  given  at  the  time 
before  the  revising  barrister  (A). 

As  to  the  other  point,  I  think  that  within  the  fair  meaning  of  the  act  this  building 
was  a  house,  where  a  party  dwelt,  as  people  usually  dwell  in  a  house,  by  sleeping 
there  at  night.  The  fact  of  cattle  being  placed  in  the  lower  part  of  the  building,  will 
not  make  it  less  a  house.     It  is  a  very  clear  case. 

The  other  judges  concurred. 

Decision  affirmed,  with  costs. 


[72]    City  of  Lichfield. 

Moss,  Appellant ;  Overseers  of  St.  Michael,  Lichfield,  Respondents. 

Nov.  21,  1844. 

[S.  C.  8  Scott,  N.  R.  832  ;  1  Lutw.  Keg.  Cas.  184 ;  14  L.  J.  C.  P.  56  ;  8  Jur.  1075. 
See  Little  v.  Penrith  Overseers,  1872,  L.  R.  8  C.  P.  262.] 

Case. 

A.  occupied  jointly  with  B.  In  the  poor-rate  B.  alone  was  assessed  as  occupier.  A. 
bona  fide  paid  the  rates  with  his  own  hand,  but  without  being  called  upon. — Held, 
that  A.  was  not  rated,  and  that  the  omission  of  his  name  was  not  cured  by  the 
6  &  7  Vict.  c.  18,  s.  75. 

John  Brown  Moss  claimed  to  have  his  name  inserted  in  the  first  list  of  voters  for 
the  parish  of  St.  Michael,  in  the  city  of  Lichfield.  I  rejected  the  claim  subject  to  the 
opinion  of  the  court  on  the  following  case : — 

John  Brown  Moss  claimed  as  occupier  of  a  building  and  land  situate  at  Glass 
Croft  in  the  said  parish.  In  support  of  his  claim  it  was  proved  that  the  claimant 
occupied,  jointly  with  his  father  William  Moss,  a  building  together  with  land,  of  a 
nature  to  confer  the  franchise,  within  the  provisions  of  the  twenty-seventh  section  of 
statute  2  W.  4,  c.  45,  and  that  the  claimant  and  the  said  William  Moss  had  occupied 
the  same  jointly  for  more  than  twelve  calendar  months  next  before  the  last  day  of 
July  1844,  as  tenants  thereof,  under  the  same  landlord,  at  the  annual  rent  of  401.  and 
upwards,  and  that  both  the  claimant  and  the  said  William  Moss,  would  be  entitled 
to  have  their  names  inserted  in  respect  of  their  occupation  of  the  building  and  land, 
provided  both  of  them  were  duly  rated,  in  respect  of  the  same,  to  all  rates  for  the 
relief  of  the  poor  in  the  said  parish  made  during  the  lime  of  their  joint  occupation  as 
aforesaid. 

Three  rates  wcro  made  for  the  relief  of  the  poor  of  the  said  palish  dining  the  said 
period  ;  in  the  first  and  second  of  which  the  name  of  the  said  William  Moss  alone,  was 
inserted  as  the  person  rated  in  respect  of  the  [73]  said  premises,  and  the  name  of  the 
claimant  was  wholly  omitted  from  both  of  the  last  mentioned  rales,  in  res  peel  of  the  said 
premises;  but  in  the  third  rale,  the  claimant  was  rated,  and  his  name,  jointly  with 
the  name  of  the  said  William  Moss,  was  inserted  in  the  last-mentioned  rale  in  respect 
of  the  said  premises.  The  claimant,  being  the  person  liable  to  lie  rated  for  the  said 
premises  jointly  with  his  father  the  said  William  Moss,  had,  bona  lide,  paid,  with  his 
own  hand,  to  the  collector,  the  two  first  mentioned   rates,  and   all   sums  of  money  <\ur 

('0  See  the  last  case. 

(/i)  The  object  of  such  evidence  would  be,  to  Supply  the  revising  banister  wit  1 1 
in  1 1  erials  for  altering  the  terms  of  the  notice  of  claim.  The  effect  of  such  an  alteration 
would  be,  to  make  the  party  appear  to  have  made  a  claim,  which,  in  point  of  fact,  he 
never  did  make.  No  such  power  is  expressly  given  by  the  (i  .V  7  Vict.  c.  18,  s.  40, 
or  by  s.  75. 
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for  rates  in  respect  of  such  premises  during  their  joint  occupation  aforesaid  ;  but  the 
overseers  of  the  said  parish  were  not  aware  until  the  beginning  of  May  1844,  and 
after  such  payment  by  the  claimant  of  the  first  and  second  rates,  that  the  claimant 
did  occupy  the  said  premises  jointly  with  his  father  the  said  William  Moss. 

It  is  contended,  that  by  virtue  of  the  seventy-fifth  section  of  stat.  6  &  7  Vict.  c.  18, 
the  claimant  ought  to  be  considered  as  having  been  rated,  and  as  having  paid  all 
rates,  in  respect  of  the  said  premises  within  the  meaning  of  the  twenty -seventh  section 
of  stat.  2  W.  4,  c.  45,  and  that  he  was  entitled  to  have  his  name  inserted  in  the  said 
list  in  respect  of  the  premises  aforesaid.  I  was  of  opinion  that  the  omission  of  the 
name  of  the  claimant,  under  the  above  circumstances,  did  not  constitute  a  misnomer 
or  inaccurate  or  insufficient  description  in  the  said  rate,  of  the  person  occupying  the 
said  premises,  within  the  meaning  of  the  6  &  7  Vict.  c.  18,  s.  75,  and  that  the  claim 
had  not  been  made  out  (Signed)         T.  B.,  revising  barrister. 

Byles  Serjt.  for  the  appellant.  The  twenty-seventh  section  of  the  2  W.  4,  c.  45, 
requires,  that,  to  be  entitled  to  vote,  the  party  shall  have  been  rated  in  respect  of 
the  premises  to  all  rates  for  the  relief  of  the  poor  in  the  parish,  made  during  the 
time  of  the  occupation  [74]  required,  and  have  paid  all  the  poor-rates  by  a  certain 
time.  This  enactment  would  appear  to  require  an  actual  rating :  but  it  is  submitted 
that  the  provisions  of  the  seventy-fifth  section  of  the  6  &  7  Vict.  c.  18,  apply  to  this 
case.  It  is  thereby  enacted,  "  that  where  any  person  shall  have  occupied  such 
premises  as  in  the  said  recited  act  are  mentioned,  for  twelve  calendar  months  next 
previous  to  the  last  day  of  July  in  any  year,  and  such  person,  being  the  person  liable 
to  be  rated  for  such  premises,  shall  have  been,  bona  fide,  called  upon  to  pay,  in  respect 
of  such  premises,  all  rates  made  for  the  relief  of  the  poor  in  such  parish  or  township, 
during  the  time  of  such  his  occupation,  so  required  as  aforesaid,  and  such  person 
shall  have  bona,  fide  paid,  on  or  before  the  20th  day  of  July,  in  such  year,  all  sums 
of  money  which  he  shall  have  been  called  upon  to  pay  as  rates  in  respect  of  such 
premises  for  one  year  previously  (previous)  to  the  month  of  April  then  next  preceding, 
such  person  shall  be  considered  as  having  been  rated,  any  misnomer,  or  inaccurate 
or  insufficient  description  in  the  rate,  of  the  person  so  occupying  or  of  the  premises 
occupied  notwithstanding."  The  claimant  here  occupied  jointly  with  his  father ;  and 
though  his  name  was  omitted,  he  was  liable  to  be  rated,  and  he  actually  did  pay  the 
rates  with  his  own  hand.  [Maule  J.  Can  it  be  said  that  he  was  bona  fide  called 
upon  to  pay  the  rates?]  This  being  a  joint  occupation  is  like  a  partnership;  and  if 
the  partners  were  rated  by  the  name  of  the  firm,  each  party  would  be  liable  to  pay, 
and  if  one  were  called  upon  to  pay  and  did  pay,  such  payment  would  enure  to  the 
benefit  of  all  the  partners.  The  words  in  the  sixty-sixth  section  of  the  new  poor-law 
amendment  act  (4  &  5  W.  4,  c.  76)  are  very  similar  to  those  of  the  registration  act ; 
and  in  Regtrta  v.  The  Inhabitants  of  Htdme  (4  (,).  B.  538),  where  the  pauper  occupied 
a  tenement  and  paid  the  rent  and  [75]  poor-rate  for  a  year  ;  and  in  the  rate,  the  land- 
lord's name  was  inserted  under  the  head  "  name  of  owner,"  but  in  the  column  headed 
"name  of  occupier"  no  name  was  entered;  it  was  held,  that  the  pauper  was  suffi- 
ciently assessed  to  satisfy  the  statute.  [Maule  J.  In  such  cases  the  assessment  is 
upon  the  property.  Tindal  C.  J.  And  whoever  may  be  the  occupier  is  charged. 
Erie  J.  Where  a  firm  is  rated,  all  the  partners  comprising  the  firm  are  included  in 
the  rate  ;  and  here  somebody  else  is  the  party  assessed.]  The  claimant  was  bound  to 
contribute  to  the  rate  paid  by  his  co-tenant. 

Kinglake  Serjt.  contra,  was  not  called  upon. 

Tindal  C.  J.  It  does  not  appear  to  me  that  this  case  falls  within  the  provisions 
of  the  seventy -fifth  section  of  the  6  &  7  Vict.  c.  18.  That  section  applies  only  to  cases 
of  inaccurate  or  insufficient  description  in  the  rate.  And,  even  in  those  cases,  the 
party  must  have  been  bona  fide  called  upon  to  pay,  and  have  bona  fide  paid,  the  rate. 
The  appellant  in  this  case  was  not  called  upon  to  pay.  The  decision  must  be  affirmed  ; 
but  as  it  is  a  case  of  some  difficulty,  I  think  it  must  be  without  costs. 

COLTMAN  J.  The  appellant  was  neither  rated  in  fact,  nor  called  upon  to  pay 
the  rate. 

Maule  J.  This  case  is  certainly  not  within  the  2  W.  4,  c.  45,  s.  27.  And  the 
fi  &  7  Vict.  c.  18,  s.  75,  applies  only  to  misdescriptions  in  the  rate.  The  appellant 
was  not  rated  in  any  way. 

EkleJ.     The  real  question  is,  whether  the  party  was  intended  to  be  rated.     In 
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Regina  v.  Hvhnc,  it  was  intended  to  rate  the  occupier,  although  a  blank  was  left  in 
the  column  in  which  his  name  should  have  been  inserted. 
Decision  affirmed,  without  costs. 
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Case. 

The  name  of  the  property  in  respect  of  which  a  right  to  a  county  vote  is  claimed, 
or  the  name  of  the  occupying  tenant  is  only  required  to  be  inserted  in  a  notice  of 
claim,  and  in  the  list  of  county  voters  published  by  the  overseers,  where  the  house 
is  not  situate  in  a  street,  lane,  or  other  like  place. 

The  respondent's  name  appeared  on  the  list  of  voters  in  respect  of  property,  situate 
in  the  township  of  Chadderton,  in  the  polling  district  of  Oldham,  in  the  southern 
division  of  Lancashire,  and  was  objected  to  by  the  appellant.  No  exception  was 
taken  to  the  notice  of  objection,  the  service  of  which  was  admitted. 

The  particulars  of  the  respondent's  name  and  surname, — place  of  abode, — nature 
of  qualification, — and  situation  and  description  of  the  qualifying  property,  appeared 
on  the  list  of  voters,  as  follows  : — 


Christian  name  and 

surname    of    each 

:  at  full  length. 

Place  of 
abi  ide. 

Nature  of 
qnalifiiMi  ion. 

Street,  lane,  or  other  like  place,  in 
this  parish  or  township,  and  num- 
ber of  house  (if   any),  where  the 
property  is  situate,  or  name  of  the 
property  (if  known  by  any),  or  name 
of  the  occupying  tenant;  or,  if  the 
Qualification    consist    of    a    rem 
charge,   then   the    names   of    the 
owners  00  of  the  property  out  of 
which  such  rent-charge  is  issuing, 
or  some  of  them,  and  the  situation 
of  the  property. 

Barker,  John. 

Seedey 

Bank, 
Pendleton. 

Undu  ided 

moiety  of 

1  wo  freehold 

cottages. 

Tinker  Lam-,  Hollinv 1. 

The  respondent  is  seised,  in  fee-simple,  of  an  undivided  moiety  of  two  cottages, 
situate  at  Tinker  Lane,  Hollinwood,  in  the  township  of  Chadderton.  A  part  of  tho 
[77]  township  of  Chadderton  is  commonly  called  and  well  known  by  the  name  of 
Hollinwood,  Part  of  the  public  turnpike  road  from  Oldham  to  Manchester  passes 
along  Tinker  Lane.     All  one  side  of  the  lane,  and  the  whole  of  the  lane,  at  one  end 

thereof,  is  within  Hollinwood,  in  the  township  of  Chadderton  ;  tl flier  part  of  the 

said  lane  being  within  the  township  of  Oldham.  The  division  between  the  two  town- 
ships is  well  and  commonly  known.  There  arc  from  forty  to  fifty  cottages  standing 
along  Tinker'  Lane,  and  occupying,  with  the  intervals  between  them,  a  line  of  from 
200  to  250  yards  in  length.  About  ten  of  the  cottages  are  in  the  township  of  Old  ham  ; 
all  the  other  cottages  are  in  the  township  of  Chadderton.  None  of  the  cottages  in 
Tinker  Lane  are  numbered,  nor  are  the  two  cottages,  in  respect  of  which  the  respon- 
dent founded  his  qualification  as  before  mentioned,  nor  is  either  of  them,  known  by 
any  name  of  the  property.     Any  person  inquiring  in  Tinker  Lane,  or  in  the  neigh- 


(a)  So  in  No.  3 ;  but  in  No.  5  the  occupying  tenant  and  not  th 
tioned. 

C.  P.  xm.— 2 


ie  owner,  is  men 
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bourhood,  for  the  respondent's  cottages,  would  readily  find  the  cottages  described  in 
the  said  list  of  voters. 

It  was  objected,  on  behalf  of  the  appellant,  that  "  Tinker  Lane,  Hollinwood  "  was 
not  a  sufficient  description  of  the  situation  of  the  qualifying  property  within  the 
statute  6  &  7  Vict.  c.  18,  reference  being  also  had  to  the  forms  in  schedule  (A.) 
appended  to  the  said  statute  :  and  that  neither  of  the  cottages  being  numbered,  and 
the  property  not  being  known  by  any  name,  the  names  of  the  occupying  tenants  ought 
tci  have  been  given.  I  thought  that  "The  name  of  the  property  if  known  by  any" 
and  "The  name  of  the  occupying  tenant,"  were  not  intended  as  substitutes  for  the 
number  of  a  house  in  any  "street,  lane,  or  other  like  place,"  (by  "other  like  place," 
understanding  square,  court,  crescent,  yard,  alley,  and  the  like),  but  that  they  are 
separate  and  distinct  heads  of  description  of  themselves,  [78]  intended  to  apply  to 
properties  (very  numerous  in  county  qualifications)  which  are  not  situate  in  any  "street 
or  other  like  place,"  and  not  to  properties  which  are  so  situate ;  and  that  if  all  the 
above  descriptions  are  to  be  referred  to  properties  situate  in  some  "  street,  lane,  or 
other  like  place,"  then,  the  numerous  properties  giving  county  qualifications  to  vote, 
and  which  are  not  so  situate,  as  country  mansions,  farms,  manufacturing  and  other 
works,  and  the  like,  will  be  left  undescribed.  I  decided  that  the  description  given 
of  the  respondent's  qualification  was  sufficient ;  and  that,  under  the  circumstances,  it 
was  not  necessary  to  insert  the  names  of  the  occupying  tenants  or  either  of  them  ; 
but  I  offered  to  do  so  if  the  respondent  wished  it.  The  respondent  declined  to  have 
the  names  of  the  occupying  tenants,  or  of  either  of  them  inserted,  on  the  ground  that, 
in  consequence  of  the  frequent  changing  of  tenants  in  small  tenements  of  this  kind, 
the  insertion  of  the  occupying  tenants'  names  would  probably  render  the  description 
of  his  qualifying  property  less  certain  than  if  their  names  had  been  omitted.  I  retained 
the  respondent's  name  on  the  list,  without  adding  any  tenant's  name.  Each  of  the 
cottages  had  an  occupying  tenant. 

The  question  for  the  opinion  of  the  court  is,  whether  the  name  of  the  respondent 
was  rightly  retained  on  the  list  of  voters,  without  inserting  the  names  of  the  occupying 
tenants  or  the  name  of  one  of  them. 

If  the  court  are  of  that  opinion,  the  list  (a)  is  to  stand  without  amendment ;  but 
if  the  court  are  of  a  contrary  opinion,  then  the  list  (a)  is  to  be  amended  by  expunging 
the  name  of  the  respondent  therefrom. 

(Signed)         R.  M.,  revising  barrister. 

The  case  was  argued  in  last  Michaelmas  term  (b). 

[79]  Coekburn,  for  the  appellant.  The  overseers  are  required  by  the  6  &  7  Vict, 
e.  18,  s.  4,  to  publish  a  notice  annually,  requiring  county  voters  to  send  in  their  claims  ; 
and  they  are  required  to  publish  this  notice  according  to  the  form  given  in  schedule  (A) 
Xo.  2.  In  that  form  the  heading  of  the  fourth  column  is,  "street,  lane,  or  other  like 
place,  in  this  parish,  &c.,  and  number  of  house  (if  any),  where  the  property  is  situate, 
or  name  of  the  property,  if  known  by  any,  or  name  of  the  occupying  tenant,"  &c.  By 
sect.  5  the  overseers  are  to  prepare  and  publish  a  list  of  claimants,  according  to  the 
form  numbered  (3)  in  schedule  (A).  In  that  form  the  heading  of  the  corresponding 
column  is,  as  follows,  "  Street,  lane,  or  other  like  place,  &c.  and  number  of  house  (if 
any),  where  the  property  is  situate,  or  name  of  the  property  and  the  name  of  the 
tenant,"  &c.  :  the  word  wnd  being  in  this  place  substituted  for  or.  The  form  of  the 
"  list  of  persons  objected  to,  to  be  published  by  the  overseers,"  given  in  schedule  (A) 
No.  6,  also  runs  thus,  "  street,  &c,  &c.,  or  name  of  the  property,  and  the  name  of  the 
tenant,"  <Vc.  It  appears  from  these  two  last  forms  that  the  name  of  the  occupying 
tenant  was  intended  to  be  inserted  in  every  case.  At  all  events  the  insertion  of  the 
name  of  the  tenant  is  not  to  be  contingent  upon  any  insufficiency  of  description  of 
the  premises.  If  the  house  be  situated  in  a  street  or  lane,  and  has  a  number,  the 
number  must  be  stated;  and  that  may  be  sufficient  ;  but  if  it  have  no  number,  then 
the  name  of  the  tenant  is  requisite.  The  act  clearly  intended  that  the  fullest  descrip- 
tion of  the  premises  should  lie  given.  It  may  possibly  have  been  meant  that  all  the 
particulars  mentioned  should  be  stated.  At  any  rate,  it  is  obvious  that  one  of  the 
three  courses  pointed  out  must  be  adopted  ;  but  here  there  is  no  compliance  with  any 

(a)  Or  rather  the  register  formed  therefrom. 

(b)  Before  Tindal  C.  J.,  Coltman,  Maule.  and  Erie  .1.1. 
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of  them.  [Coltman  J.  The  case  does  not  set  forth  the  claim  sent  in  by  the  party  ; 
it  may  be  that  the  name  [80]  of  the  tenant  was  stated  therein,  and  that  the  overseers 
have  neglected  their  duty  in  not  inserting  it  in  the  list.]  The  court  will  presume 
that  they  have  performed  their  duty.  The  reason  stated  by  the  revising  barrister  for 
his  decision,  that  the  house  could  be  found  by  the  present  description,  is  not  sufficient  to 
warrant  a  departure  from  the  form  prescribed  by  the  act,  for  the  purpose  of  identifying 
the  property.  In  the  corresponding  forms  given  in  the  reform  act,  schedule  (H)  Nos.  2 
and  •".,  what  it  required  to  he  stated  is  the  "name  of  the  property,  or  name  of  the 
tenant;"  hut  the  word  or  appears  to  have  been  intentionally  altered  to  and  in  the 
registration  act. 

Cardwell,  for  the  respondent.  The  form  No.  2,  in  schedule  (A)  to  the  registration 
act,  is  a  direction  for  the  voter ;  the  form  No.  3  is  for  the  overseers.  The  overseers 
are  directed,  by  the  fifth  section,  to  adopt  the  statement  of  the  voter,  to  whom  an 
election  is  given  as  to  which  mode  of  describing  his  property  he  will  adopt.  No 
objection  is  made  in  this  case,  that  the  overseers  have  not  followed  the  claim  ;  and 
it  must,  therefore,  be  taken  that  they  have  done  so.  It  appears,  from  the  statement 
(if  the  ease,  that  the  insertion  of  the  names  of  the  occupying  tenants  would  have  had 
a  tendency  to  mislead  ;  as  the  tenants  are  frequently  changing.  Here  the  party,  in 
sending  in  his  claim,  has  elected  to  use  the  first  branch  of  the  mode  of  description 
enumerated  in  the  heading  to  the  fourth  column  ;  he  has  inserted  "the  lane"  where 
the  house  was  situated.  If  a  house  were  unoccupied,  it  would  be  impossible  for  a 
claimant  to  comply  with  the  rule  as  contended  for  on  the  part  of  the  appellant. 
[Tindal  ('.  .1.  In  that  case  he  might  describe  the  house  as  empty.  Maule  J.  The 
question  is,  if  what  comes  after  the  word  "or"  is  intended  to  be  a  substitute  for  the 
number  of  the  house,  that  is,  something  to  [81]  point  out  the  particular  house.]  If 
that  were  the  correct  construction,  it  would  follow,  that  every  property,  in  respect 
of  which  a  party  could  be  qualified,  must  be  situated  in  a  "street,  lane,  or  other  like 
place."  [Maule  .1.  If  not  so  situated,  the  party  would  leave  out  that  part  of  the 
description.  The  object  appears  to  be  that  the  particular  property  should  be  pointed 
nut.  Kile  .1.  The  fifth  section  requires  that  the  list,  to  be  made  out  by  the  overseers, 
shall  be  in  the  form  No.  3,  schedule  (A.),  and  goes  on  to  say  that  ''in  every  such  list 
the  christian  name  and  surname  of  every  claimant,  with  the  place  of  his  abode,  the 
nature  of  his  qualification,  and  the  local  or  other  description  of  the  property,  and  the 
name  of  the  occupying  tenant  thereof,  shall  be  written  as  the  same  are  stated  in  the 
claim."  The  form  No.  3  also  says,  "and  the  name  of  the  tenant."]  But  the  form 
of  the  claim,  No.  2,  says  "or";  and  the  overseers  are  required  to  give  the  particulars 
as  "the  same  are  stated  in  the  claim."  [Coltman  J.  If,  according  to  your  argument, 
the  claimant  has  the  option  to  give  either  description,  it  will  lie  sufficient  if  the  name 
(if  the  tenant  be  stated,  though  the  house  bo  situated  in  a  street  or  lane.  But  such  a 
description  would  not  assist  in  identifying  the  premises.]  The  schedules  of  the  reform 
act  that  have  been  referred  to,  are  in  favour  of  the  view  contended  for  on  behalf  of 
the  respondent  ;  and  although  the  particulars  in  the  schedules  to  the  registration 
act  ai-e  nut  so  full,  the  schedules  in  both  acts  are  to  be  construed  in  the  same  manner. 

Cockburn,  in  reply.  The  whole  machinery  of  registration  introduced  by  the 
reform  act,  has  been  repealed  by  the  registration  act,  the  forms  in  the  schedules  of 
which  are  much  more  stringent.  By  the  forty-second  section  of  the  reform  act,  the 
revising  barrister  has  power  to  make  alterations  in  the  list,  where  the  name  of  [82] 
any  person,  or  place  of  his  abode,  or  nature  of  his  qualification,  "or  the  local  or  other 
description  of  his  property,  or  the  name  of  the  tenant  in  the  occupation  thereof,"  shall 
be  omitted.  A  similar  power  is  given  by  the  fourth  section  of  the  registration  act; 
but  there  the  words  are,  "or  the  local  or  other  description  of  the  property  of  any 
person  who  shall  lie  included  in  any  such  list,  ami  the  name  of  the  occupying  tenant 
thereof;"  which  corresponds  with  the  difference  in  the  schedules.  The  party  is  bound 
to  give  the  best  description  he  can.  In  London,  or  in  any  other  large  town,  it  would 
be  absurd  to  describe  a  house  merely  as  in  the  occupation  of  .John  Smith.  In  (lie  case 
of  a  change  of  tenants,  the  party  might  send  in  a  fresh  claim  (a). 


(a)  Or,  as  is  frequently  done,  he  might   have   the  entry  corrected  at  the  next 
revision.      Few  persons  would  bo  likely  to  be  misled  by  reason  of  any  intermediate 

change,  inasmuch  as  it  would  be  known  that  the  name   inserted   had   reference  to  the 
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Cur.  adv.  vult. 

Tindal  C.  J.  now  delivered  the  judgment  of  the  court. 

The  objection  in  this  case  was,  that  the  description,  in  the  list  of  voters,  of  the 
property  in  respect  of  which  the  respondent  claimed  the  right  to  vote,  was  insufficient, 
inasmuch  as  it  omitted  to  state  the  names  of  the  occupying  tenants.  The  qualifica- 
tion is  described  to  be  in  respect  of  "an  undivided  moiety  of  two  freehold  cottages  in 
Tinker  Lane,  Hollinwood  ; "  and  it  is  stated  as  a  fact  in  the  case  that  none  of  the 
cottages  in  Tinker  Lane  are  numbered,  and  that  neither  of  the  two  cottages  is  known 
by  any  particular  name. 

The  question  therefore  is,  whether,  under  the  circumstances  of  this  case,  the  names 
of  the  occupying  tenants  [83]  are  required  to  be  inserted  ;  and  we  think,  upon  the 
proper  construction  of  the  act,  that  they  are  not. 

The  fourth  section  of  the  6  Vict.  c.  18,  requires  the  notice  of  claim  to  be  delivered, 
or  sent,  to  the  overseers,  according  to  the  form  of  notice  set  forth  in  schedule  (A.), 
and  numbered  2,  or  to  that  effect ;  and  the  form  No.  2  requires  the  "  street,  lane,  or 
other  like  place,  and  number  of  the  house  (if  any),  where  the  property  is  situate,  or 
name  of  the  property,  if  known  by  any,  or  name  of  the  occupying  tenant,"  to  be 
inserted  ;  and  we  think  the  word  "or,"  in  this  form,  is  disjunctive,  and  creates  three 
different  descriptions,  and  that  it  is  sufficient  if  the  qualification  is  brought  within  any 
one  of  them  ;  namely,  either  the  street,  or  lane,  and  number,  if  any  ;  the  name  of  the 
property,  if  any  ;  or  the  name  of  the  occupying  tenant,  if  any.  And  although  it  is 
contended  that  the  fifth  section  of  the  act  requires  the  overseers  to  make  out,  accord- 
ing to  the  form  numbered  3  in  schedule  (A.),  an  alphabetical  list  of  the  claimants, 
containing  (amongst  other  things)  "the  nature  of  his  qualification,  and  the  local  or 
other  description  of  his  property,  and  the  name  of  the  occupying  tenant  thereof  ; " 
and  that,  consequently,  the  name  of  the  occupying  tenant  must  be  inserted  in  each 
case  ;  yet,  it  appears  to  be  a  sufficient  answer,  that  this  direction  is  qualified  and 
restricted  by  the  words  which  immediately  follow,  namely,  "that  the  same  shall  be 
written  as  they  are  stated  in  the  claim." 

The  direction  at  the  head  of  the  form  No.  2  appears  to  us  to  intend,  that  if  a  house 
be  in  a  street,  lane,  or  other  like  place  in  the  parish,  the  street  or  lane  shall  be  men- 
tioned ;  and  that  if  the  houses  be  numbered,  the  number  also  shall  lie  given  ;  but  that 
if  the  house  and  premises  be  not  in  a  street  or  lane,  or  other  like  place,  but  are  in  a 
road,  or  on  a  common,  or  the  like,  then  the  name  of  the  property  shall  be  given,  if 
known  by  [84]  any,  or  the  name  of  the  occupying  tenant.  If,  however,  the  two  latter 
requisites  lie  held  to  apply  necessarily  to  the  house  or  premises  where  situated  in  a 
street  or  lane,  then  this  inconvenience  will  follow,  that  there  is  no  description  required 
by  the  act  to  be  given  to  a  house  or  premises  not  situated  in  a  street  or  lane,  or  other 
such  like  place. 

The  direction  given  by  the  legislature  to  the  overseers  in  the  statute  of  2  W.  4, 
c.  45,  s.  37,  for  the  framing  of  their  notice  according  to  the  form  No.  1  in  schedule  (H.) 
annexed  to  that  act — which  is  a  notice  precisely  for  the  same  object  and  purpose  as 
that  required  by  sect.  4  of  the  6  &  7  Vict.  c.  18 — is  so  plainly  expressed  as  to  leave 
no  possible  doubt  but  that  the  requisition  to  give  the  name  of  the  property,  or  the 
name  of  the  occupying  tenant,  only  holds  where  the  house  is  not  situate  in  a  street, 
lane,  or  other  like  place  ;  and  as  the  statute  6  &  1  Vict.  c.  18,  is  made  in  pari  materia 
with  the  former  act,  it  may  be  properly  inferred  that  no  more  is  required  by  the 
latter  act  than  by  the  former. 

We  therefore  think  that  the  decision  of  the  revising  barrister, — that  the  descrip- 
tion of  the  qualification  of  the  respondent  in  the  overseers'  list  was  sufficient, — was  a 
proper  decision,  and  that  the  same  must  be  affirmed. 

Decision  affirmed. 

state  of  the  tenancy  at  the  time  the  notice  of  claim  was  sent  in,  or  when  the  lists  were 
last  corrected. 
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[85]     City  of  AYestminster. 

Samuel  Prrrs,  Appellant ;  and  Francis  Smedley,  Esquire,  High  Bailiff  of  West- 
minster, Respondent.     Jan.  16,  1845. 

[S.  C.  14  L.  J.  C.  P.  73.     Referred  to,  Bradley  v.  BayUs,  1881,  8  Q.  B.  D.  224.] 

Case. 

The  occupier  of  part  of  a  house,  where  the  landlord  resides  upon  the  premises  and 
retains  the  key  of  the  outer  door,  is  a  mere  lodger,  and  is  not  a  person  occupying 
"  as  owner  or  tenant." — Quaere,  whether  a  party  can  he  registered  for  a  borough 
in  respect  of  a  qualification  described  as  the  occupation  of  "  part  of  a  house." — Where 
a  case  sent  by  the  revising  barrister,  found  that  a  claimant  "  stated  "  certain  matters, 
it  was  remitted  upon  the  ground  that  it  set  forth  evidence  and  not  facts. 

Parish  of  Saint  Mary-le-Strand.     Case  of  Samuel  Pitts,  a  claimant. 

Notice  op  Claim. 


Samuel  Pitts. 

17  Catherine  Street, 
Strand. 

Part  of  house. 

17  Catherine  Street, 
Strand. 

Charles  Marshall  is  owner  of  a  house  and  shop,  No.  17  Catherine  Street,  Strand. 
He  occupies  the  shop  and  first  floor.     He  lets  the  other  floors  to  several  lodgers. 

Samuel  Pitts  [states  that  he]  (a)1  rents  the  second  and  third  floors  at  a  weekly  rent, 
amounting  to  261.  a  year;  [that]  he  has  exclusive  control  over  these  rooms,  and  has 
the  keys  thereof  in  his  possession  ;  [that]  he  has  also  a  latch  key  to  the  street  door,  by 
which  he  lets  himself  in  at  night ;  [that]  there  are  other  lodgers  in  the  house,  to  some 
of  whom  the  landlord  gives  latch  [86]  keys;  but  he  sometimes  has  young  men  as 
lodgers,  and  to  these  the  landlord  does  not  intrust  latch  keys;  [that  his]  (a)2  (these 
words  were  omitted  in  the  amended  case,  and  the  word  the  claimant's  inserted  in  lieu 
thereof)  right  of  egress  and  ingress  has  never  been  interfered  with  by  the  landlord. 

[That]  there  is  another  lock  to  the  entrance  door,  but  he  has  never  seen  the  key 
of  it  ;  [that]  when  he  has  found  the  street  door  fastened,  he  has  entered  the  house 
through  Marshall's  shop. 

Pitta's  name  appears  with  Marshall's  upon  the  rate  made  in  November  1843,  and 
upon  the  subsequent  rates.  No  rate  was  made  between  April  1X43  and  November 
1843.  Upon  these  facts,  the  point  raised  for  my  decision  was,  whether  Samuel  Pitts 
had  such  an  exclusive  occupation  of  the  second  and  third  floors  of  the  house  No.  IT 
Catherine  Street  as  to  confer  the  franchise. 

On  that  point  I  decided  in  the  negative. 

(Signed)         I).  C.  M.,  revising  barrister. 

Charles  Marshall,  tht  landlord,  not  only  occupied  the  ground  floor  as  a  coffee  sliap,  but 

uls,)  resided  irilli  lii.sfanii.ly  an.  Hie  premises.  (Signed)        D.  C.  M. 

Cockburn,  for  the  appellant,  contended  that  the  claimant  occupied  a  "  building 

within  the  meaning  of  the  twenty  seventh  section  of  the  reform  act  ;  upon  the  authority 
of  Wright  Appellant,  and  the  Town  ''led-  of  Stockport  Respondent  (ante,  vol.  v. 
p.  33).  In  this  ease  no  one  had  a  right  to  interfere  with  the  occupation  of  the 
claimant.       The    only   difference   between    this  and    I  he   ease  cited,    is,   that     here    the 

(a)1  When  this  case  was  called  on  in  last  Michaelmas  term,  the  Lord  Chief  .lust  ice 
observed  that  the  ease  stated  evidence  only,  and  not  facts ;  and  thai  it  should  be  referred 

to  the  revising  barrister  to  stall'  facts  only  ;  and  also  to  state  whether  or  not  the  landlord 
resided  in  the  house.  The  case  was  accordingly  remitted  to  the  revising  barrister, 
and  was  amended  by  striking  out  the  words  in  brackets  and  inserting  those  in  italii  . 
infra,  p.  86. 

(ii)-  See  note  (a)  supra,  85. 
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landlord  resided  upon  the  premises.  That  fact  did  not  appear  in  The  Stockport  case  ; 
but  the  landlord  there  must  at  least  have  had  a  control  over  the  [87]  steam-engine. 
It  might  be  that  in  cases  of  burglary,  the  whole  of  the  house  in  the  basement  would 
be  considered  as  in  the  occupation  of  the  landlord  ;  but  the  reform  act  is  not  to  be 
construed  by  any  strained  analogy  with  the  criminal  law.  If  it  be  conceded  that 
the  occupation  of  a  portion  of  an  entire  building  is  sufficient  to  confer  the  franchise, 
the  fact  of  the  landlord  residing  in  another  portion  can  make  no  difference.  [Erie  J. 
The  claim  in  this  case  is  in  respect  of  "  part  of  a  house."  In  The  Stockport  case  the 
premises  occupied  were  considered  to  constitute  "a  building."]  The  case  does  not 
raise  any  objection  to  the  form  of  the  claim. 

Merewether,  for  the  respondent,  was  not  called  upon. 

Tindal  C.  J.  It  appears  to  me  that  this  case  is  free  from  all  doubt.  The  question 
is,  whether  the  claimant  occupied  any  premises  as  "  owner  or  tenant."  It  does  not 
turn  so  much  on  the  description  of  the  premises  as  on  the  nature  of  the  occupation. 
The  landlord  of  the  house  gives  only  a  limited  enjoyment  therein  to  the  claimant. 
The  door  of  the  house  has  a  lock  to  it,  of  which  the  claimant  has  not  the  key  ;  his 
right  of  access  therefore  to  the  rooms  in  his  occupation  is  merely  permissive.  It  is 
not  an  occupation  as  owner  or  tenant.     He  is  strictly  an  inmate  or  lodger. 

The  other  judges  concurred. 

Decision  affirmed,  with  costs  (a). 

[88]    Borough  of  Totnes. 

Toms,  Appellant;  Cuming,  Respondent.     Jan.  16,  1845. 

[S.  C.  14  L.  J.  C.  P.  67.     Referred  to,  Swift  v.  Wimterbotham,  1873-74,  L.  R.  8  Q.  B. 
249;  L.  R,  9  Q.  B.  301  ;  R.  v.  Kent  JJ.,  1873,  L.  R.  8  Q.  B.  307]. 

Case. 

A  notice  of  objection,  and  also  the  duplicate  notice,  where  notice  of  objection  is  sent 
by  the  post,  must  be  personally  signed  by  the  objector. 

Henry  Toms  of  Fore-Street,  Totnes,  on  the  list  of  voters  for  the  parish  of  Totnes, 
in  the  borough  of  Totnes,  objected  to  the  name  of  Samuel  Angel  1  icing  retained  on 
the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the  said  borough. 

The  notice  of  objection  had  been  signed  by  the  objector  himself,  and  a  copy  thereof 
had  been  signed  with  the  name  of  the  objector  by  one  William  Bernard  Hannaford, 
by  the  direction  of  the  objector,  and  in  his  presence,  and  both  were  addressed  to  Angel, 
at  his  place  of  abode,  as  described  in  the  list.  The  notice  and  copy  were  examined 
by  the  objector,  and  were  by  him  taken  to  the  postmaster  at  Totnes  on  the  23d  day 
of  August  last,  and  compared  and  stamped  by  the  postmaster.  The  notice  was  retained 
at  the  post-office  to  be  forwarded  according  to  the  act,  and  the  copy  was  returned  to 
the  objector,  who  produced  the  same  to  me,  in  court.  The  notice  would,  in  the 
ordinary  course  of  post,  have  been  delivered  at  Angel's  place  of  abode  as  described  in 
the  list,  on  or  before  the  25th  day  of  August  last.  It  was  objected  on  the  part  of 
Angel,  that  the  production  of  such  stamped  copy  was  not  the  production  of  a  duplicate 
notice,  as  required  by  the  6  &  7  Vict,  c,  18,  s.  100  (ante,  vol.  v.  p.  98).  And  I  being 
of  that  opinion,  retained  the  name  of  the  voter  without  proof  of  his  qualification. 
(Twelve  other  cases  were  consolidated  with  the  principal  case.) 

[89]  The  question  for  the  opinion  of  the  court  is,  whether  the  name  of  Samuel 
Angel  was  rightly  retained  in  the  list  of  voters. 

If  the  court  are  of  that  opinion,  the  register  is  to  stand  without  amendment. 

If  the  court  are  of  a  contrary  opinion,  the  register  is  to  be  amended  by  expunging 
therefrom  the  names  of  Samuel  Angel  and  the  other  twelve  (vide  post,  p.  132,  note  (a)). 

(Signed)         J.  L.  L.,  revising  barrister. 

Kinglake  Serjt.,  for  the  appellant.     The  stamped  copy  of  the  notice  of  objection, 

(a)  Vide  Score,  Appellant ;  Huggett,  Respondent,  post,  p.  95  :  and  Wansey,  Appellant : 
Perkins,  Respondent  (ailFs  case),  post,  p.  151. 
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produced  before  the  revising  barrister,  although  not  signed  by  the  objector  himself, 
was  a  duplicate,  within  the  meaning  of  the  100th  section  of  the  6  &  7  Vict.  c.  18, 
s.  100,  inasmuch  as  it  was  signed  by  his  authority.  The  notice  itself,  sent  by  the 
post,  was  actually  signed  by  him.  [Tindal  C.  J.  The  notice  sent  by  the  post  may  be 
called  an  original ;  the  question  is,  whether  the  other  copy  may  be  called  a  duplicate. 
Cresswell  J.  Was  it  not  the  intention  of  the  statute  that  the  copy  retained 
should  be  identical  with  the  one  that  is  sent?]  The  seventeenth  section  requires 
the  notice  of  objection  to  be  signed  by  the  party  objecting ;  that  must  mean  the 
notice  sent  to  the  voter.  It  is  sufficient  if  it  be  shewn  that  the  notice  retained 
has  been  examined  by  the  postmaster,  and  found  to  correspond  with  that  which  was 
sent.  He  would  not  know  the  hand-writing  of  the  party,  of  which  the  stamp  is  no 
authentication.  It  ma}'  be  necessary  to  prove  the  signature  of  the  objector  to  the 
notice  that  is  sent  by  post ;  but  more  is  not  required.  [Maule  J.  The  seventeenth 
section  does  not  say  the  signature  must  be  in  the  objector's  own  hand-writing.  May 
he  not  sign  by  his  agent?  Erie  J.  Might  not  an  attorney  have  [90]  signed  both 
notices?]  Prior  to  the  passing  of  the  registration  act,  an  objector  must  have  proved 
personal  service  of  the  notice,  and  that  such  notice  had  been  duly  signed  :  that  act 
has  dispensed  with  the  personal  service,  leaving  the  question  as  to  the  sufficiency  of 
the  signature,  untouched.  The  signature  here  is  sufficient,  upon  the  principle,  qui 
facit  per  alium,  facit  per  se.  In  Schneider  v.  Norris  (2  M.  &  S.  286),  a  bill  of  parcels, 
in  which  the  name  of  the  vendor  was  printed,  and  that  of  the  vendee  written  by  the 
vendor,  was  held  to  be  a  sufficient  memorandum  within  the  statute  of  frauds  (29  Car.  2, 
c.  3),  to  charge  the  vendor.  [Tindal  C.  J.  That  was  under  the  seventeenth  section 
of  the  statute,  which  requires  the  memorandum  to  be  "  signed  by  the  parties  to  be 
charged,  or  their  agents."  In  another  section  (sect.  7)  the  statute  speaks  of  a  signature 
"  by  the  party,"  without  mentioning  any  agent.  Cresswell  J.  In  Hyde  v.  Johnson  (2  New 
('a.  77o\  3  Scott,  289),  it  was  held  that  under  the  9  Gr.  4,  c.  14,  s.  1,  an  acknowledg- 
ment, signed  by  the  agent  of  the  debtor,  will  not  retrieve  a  debt  barred  by  the  statute 
lit  limitations  ;  and  that  it  must  be  signed  by  the  debtor  himself.]  That  case  appears 
to  be  inconsistent  with  Schneider  v.  Norris. 

Coekburn,  for  the  respondent.  There  is  no  inconsistency  between  the  two  cases. 
Schneider  v.  Norris  was  decided  upon  the  seventeenth  section  of  the  statute  of  frauds, 
in  which  the  signature  by  an  agent  is  mentioned.  Hyde  v.  Johnson  turned  upon  the 
9  (!.  4,  c.  14,  which  requires  the  acknowledgment  to  be  signed  "by  the  party  charge- 
able thereby,"  nothing  being  said  about  an  agent.  The  document  produced  before 
the  revising  barrister  in  this  case  was  a  copy,  and  not  a  duplicate.  [Maule  J.  It 
appears  that  the  postmaster  may  select  [91]  which  of  the  two  documents  he  will 
Bend.  A  duplicate  means  a  document  which  is  the  same  as  another  in  all  essential 
particulars  (a).]  There  is  no  provision  in  the  reform  act  that  the  objector  shall  sign 
the  notice  of  objection  (see  2  W.  4,  c.  45,  s.  47).  Though  the  form  of  the  notice, 
given  in  the  schedules,  ends  by  saying  "(Signed)  A.  B.  [place  of  abode],"  doubts  may 
have  arisen  as  In  what  was  a  sufficient  signature  under  that  schedule,  and  the  new 
act  shews  the  intention  to  have  been  that  the  notice  should  lie  actually  signed  by  the 
person  objecting. 

Kinglake  Seijt.,  in  reply.  In  Kilo;  v.  Beaumont  (•'!  Bro.  iV  13.  288,  7  J.  B.  Moore, 
112)  it  was  held  that  the  copy  of  an  original  letter  giving  notice  of  the  dishonour  of 
a  bill,  is  admissible  in  evidence  without  notice  to  produce  the  original  letter;  upon 
the  ground,  as  stated  by  Burrough  J.,  thai  there  is  no  substantial  distinction  between 
a  duplicate  original  and  a  copy  made  at  the  time.  |  Maule  .1.  It  would  hardly  be 
eon  I  ended  upon  the  authority  of  that  ease,  1  hat  an  examined  copy  of  a  bill  of  exchange 
drawn  in  duplicate,  was  the  same  tiling  as  a  duplicate (rf).  If  the  signature  of  the 
party  is  essential  to  the  original  notice,  then  the  document  in  question  was  not  the 
same  in  all   essential   particulars.  |      In    Hyde  V.  Johnsoit   great    stress    is   laid    upon    the 

(«)  In  the  case  of  an  indenture,  the  distinct  ion  is  between  counterparts  executed 
oy  the  several  parties  respectively,  each  party  affixing  his  or  their  seal  to  only  one 
counterpart, — and  duplicate  originals,  each  executed  by  all  the  parties.  Vide  ante, 
vol.  ii.  518  (£). 

(</)  Bills  of  exchange  drawn  in  sets,  arc  uol  usually  called  duplicates,  or  lulls 
drawn  in  duplicate;  nor  docs  cither  term  seem  lo  lie  strictly  applicable;  bills  so 
drawn  appearing  rather  to  be  in  the  nature  of  distinct  alternative  mandates. 
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fact — that  an  agent  was  mentioned  in  the  original  statute  of  limitations,  21  Jac.  1, 
c.  16,  but  was  not  mentioned  in  Lord  Tenterden's  act,  9  G.  4,  c.  14,  which  was  a  rider 
to  the  former  statute.  That  [92]  argument  does  not  apply  to  the  present  case.  It  is 
only  necessary  to  prove  the  personal  signature  of  the  objector  to  the  original  notice 
which  is  sent  to  the  party  objected  to.  [Erie  J.  Is  not  the  production  of  the 
stamped  copy  sufficient  for  that  purpose  ?]  That  is  only  to  shew  that  a  notice  has 
been  sent ;  whether  the  notice  is  sufficient,  is  another  question. 

TlNDAL  C.  J.  It  appears  to  me  that  the  revising  barrister  was  right  in  his 
decision,  that  the  notice  of  objection  was  not  proved  to  have  been  given  pursuant  to 
the  provisions  of  the  100th  section  of  the  6  &  7  Vict.  c.  IS.  The  first  question  is, 
whether  the  original  notice  of  objection  should  be  signed  by  the  objector  himself. 
The  seventeenth  section  of  the  act  says  that,  "Every  person,  so  objecting,  shall  give, 
or  cause  to  be  left  at  the  place  of  abode  of  the  person  objected  to,  a  notice  according 
to  the  form  numbered  (11)  in  the  said  schedule  (B) ;  and  every  notice  of  objection 
shall  be  signed  by  the  person  objecting."  And  the  form  given  in  that  schedule  com- 
mences with  the  words,  "  I  hereby  give  you  notice,"  &c.,  and  concludes,  "  (Signed) 
A.  B.  of  [place  of  abode],  on  the  list  of  voters  for  the  parish  of ." 

The  natural  meaning  of  these  words  is,  that  there  shall  be  a  personal  signature. 
And  there  is  great  reason  and  good  sense  in  such  au  enactment.  If  the  objector  were 
unknown,  and  was  at  liberty  to  get  some  one  else  to  sign  the  notice,  there  might  be 
great  difficulty  in  obtaining  costs  from  him.  Some  shuffling  person  might  be  put 
forward  in  his  stead  ;  and  great  inconvenience  and  vexation  might  be  the  result. 
The  case  of  Hyde  v.  Johnson  corroborates  the  propriety  of  this  interpretation  of  the 
clause  in  question. 

Then,  if  the  original  notice  must  be  signed  by  the  objector  himself,  it  appears  to 
me  that  the  requisites  of  the  100th  section  have  not  been  complied  with.  That  [93] 
section  requires  that  "  whenever  any  person  shall  be  desirous  of  sending  any  such 
notice  of  objection  by  the  post,  he  shall  deliver  the  same,  duly  directed,  open,  and  in 
duplicate,  to  the  postmaster,"  &c.  j  thus,  apparently,  treating  each  document  as  an 
original.  Then  the  postmaster  is  to  "  compare  the  said  notice  and  the  duplicate,  and 
on  being  satisfied  that  they  are  alike  in  their  address  and  in  their  contents,  shall 
forward  one  of  them  to  its  address  by  the  post,  and  shall  return  the  other  to  the  party 
bringing  the  same,  duly  stamped  with  the  stamp  of  the  said  post-office."  It  is  open, 
therefore,  to  the  postmaster  to  send  which  notice  he  pleases.  The  very  meaning  of 
the  term  duplicate  is,  that  one  document  resembles  the  other  in  all  essentials.  The 
instance  put  by  my  brother  Maule,  in  the  course  of  the  argument,  of  bills  drawn  in 
duplicate  (a),  is  an  apt  illustration.  In  this  case,  one  of  the  documents  was  a  notice  ; 
but  the  other  was  no  notice  at  all. 

Maule  J.  I  am  of  the  same  opinion.  I  think  that  the  signature  should  be  that  of 
the  party  objecting  ;  and  that  this  is  deducible  both  from  the  words  of  the  seventeenth 
section  and  from  the  form  given  in  the  schedule  there  referred  to.  The  form  shews 
that  the  name  and  place  of  abode  of  the  objector  are  to  be  at  the  bottom  of  the  notice  ; 
ami  the  provision  at  the  end  of  the  section,  requiring  every  notice  to  be  signed  by  the 
person  objecting,  is  in  addition  to  the  requisition  that  his  name  shall  be  at  the  foot  of 
the  notice.  This  shews  that  it  is  the  party  himself  who  is  to  put  his  name  there.  The 
term  signing  means  marking,  in  some  way,  by  the  party  himself.  Two  things,  there- 
fore, appear  clearly  to  be  required — that  the  name  of  the  objector  be  at  the  bottom  of 
the  notice — and  that  [94]  it  be  placed  there  by  the  party  himself.  The  purport  of  the 
section  is,  that  the  party  objected  to  may  have  some  means  of  knowing  that  the 
objecting  party  did  really  object.  Otherwise  persons  might  be  called  upon  to  come 
up  and  defend  their  votes,  and,  after  all,  might  find  out  that  there  was  no  real  objector, 
but  that  the  name  of  the  supposed  objector  had  been  put  to  the  notice  without  his 
authority. 

The  next  question  is,  whether  the  duplicate,  which  is  to  be  returned  by  the  post- 
master to  the  person  who  brings  the  notice,  must  be  similarly  signed.  The  term 
"  duplicate  "  means  a  document  which  is  essentially  the  same  as  some  other  instrument. 
It  is  a  very  different  thing  from  an  examined  copy  ;  although  an  examined  copy  may, 
in  effect,  be  a  duplicate  under  certain  circumstances.  But,  in  the  present  case,  the 
copy  is  essentially  different  from  the  original. 

(a)  Vide  supra,  91  (c). 
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I  conceive  that  it.  was  accessary  to  prove  before  the  revising  barrister  the  band- 
writing  of  the  objector  to  both  of  the  documents ;  and,  such  proof  not  having  been 
given,  that  the  barrister  was  light  in  his  decision. 

Cresswell  J.  I  am  of  the  same  opinion.  The  effect  of  the  seventeenth  section 
is,  that  the  objecting  party  is  to  give  a  notice  of  objection,  and  that  his  name  is 
to  be  subscribed  thereto  by  himself.  As  to  the  duplicate,  the  objector  is  relieved 
from  the  proof  of  the  ordinary  service  of  the  notice,  by  adopting  the  course  prescribed 
by  the  100th  section  ;  but  he  must  shew  that  the  document  sent  by  the  post  is 
identical  with  the  one  produced  before  the  barrister. 

Erle  J.  I  am  of  the  same  opinion.  The  provisions  of  the  statute  seem  to  be 
framed  with  particular  care  that  a  notice  of  objection  shall  be  signed  by  the  objector 
[95]  himself.  This  is  apparent  from  the  terms  both  of  the  seventh,  and  also  of  the 
seventeenth  section.  The  100th  section  speaks  of  a  duplicate  notice,  which  can  only 
mean  a  duplicate  original. 

Decision  affirmed. 

City  of  Westminster. 

Charles  Score,  Appellant;  and  George  Huggett,  Respondent.    Jan.  16,  1845. 

[S.  C.  8  Scott,  N.  R.  919 ;  1  Lutw.  Reg.  Cas.  198 ;  Barr.  &  Am.  355  ;  14  L.  J.  C.  P. 
74  ;  !)  Jur.  70.  See  Thompson  v.  Ward,  1871,  L.  R.  6  C.  P.  347,  362;  Bradley  v. 
Baylis,  1881,  8  Q.  B.  D.  224.] 

Case. 

The  occupier  of  part  of  a  house,  who  has  a  key  of  the  outer  door,  the  landlord  not 
residing  in  or  occupying  any  portion  of  the  premises,  is  entitled  to  vote. — Semble 
( per  Maule  J. ),  that  "  apartments  "  is  a  proper  description  of  the  premises  so  occupied. 

Parish  of  St.  James.     Case  of  George  Bedford  a  claimant. 

Notice  of  Claim. 


I  reorge  Bedford. 

7  Leicester  Street, 
Regent  Street. 

Apartments. 

7  Leicester  Street, 
Regent  Street. 

George  Bedford  occupied  apartments  at  No.  7  Leicester  Street  in  this  parish, 
consisting  of  two  rooms  on  the  second  Moor,  which  communicated  with  each  other,  for 
which  he  paid  201.  L6s.  a  year  rent.  These  rooms  were  occupied  for  four  years  by 
Bedford  for  the  purpose  of  dwelling  ;  and  Bedford  had  the  use  of  the  back  kitchen  and 
yard,  in  common  with  other  parties.  The  house  consisted  of  four  stories;  the  front 
kitchen  on  the  basement  was  let  to  another  party.  The  ground  Boor,  first  floor,  and 
attics  wen'  each  separately  occupied  by  other  parties.  The  access  to  the  kitchen,  and 
to  the  first,  and  other  tloors,  was  by  the  common  street  door  of  the  house,  a  key  of 
which  was  in  the  possession  of  each  of  the  occupiers,  who  had,  each,  a  key  of  the 
respective  [96]  apartments  in  his  own  occupation,  and  the  exclusive  right  of  mnss 

therein. 

The  landlord,  Mr.  Kemp,  did  not  reside  in,  or  occupy,  any  pari  of  the  house.  No 
question  arose  as  tn  residence  or  rating. 

Upon  these  facts,  the  point  raised  for  my  decision  was,  whether  the  occupation  of 
such  two  rooms  in  No.  7  Leicester  Street  by  the  claimant,  was  sufficient  to  confer  the 
elective  franchise. 

And  upon  that  point,  I  decided  in  the  affirmative. 

(Signed)        D,  C.  M..  revising  barrister. 

Merewether,  for  the  appellant,  tools  a  preliminary  objection,  that  the  party  claimed 

in   respect   of  the  iicciipat  inn  of  ''  apartments,"  which  he  submitted  was  an  insufficient 
description  of   the   property.      [Cresswell  J.      The  case  raises   no  objecti ipun   that 

point  (<()■    Maule  .1.    Apartments  appears  in  me  in  !»■  a  sufficient  description.    Erie  J, 
We  ca it  enter  upon  a  point  uol  raised  by  bhe  case  (a).] 

(a)  Vide  Simpson,  .Ijij»  limit ;  Wilkinson,  Respondent,  supra,  p.  50. 
C.  P.  xiii.— 2* 
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The  cases  that  have  been  decided  as  to  burglary,  or  under  the  poor  laws,  have  no 
application  to  the  present  question.  Wright,  Appellant,  and  The  Town-Clerk  of  Stockport, 
Respondent  (ante,  vol.  v.  p.  33),  is  very  distinguishable  from  this  case.  There,  although 
the  landlord  may  have  occupied  one  room,  still  the  other  parties  had  a  separate  and 
distinct  occupation  of  the  other  parts  of  the  building ;  but  in  this  case,  if  the  landlord 
came  into  the  house,  it  would  alter  the  situation  of  the  claimant.  [Maule  J.  So  it 
would  if  the  landlord  turned  him  out.]  This  case  resembles  that  of  Pitts,  Appellant, 
ami  Smedley,  Respondent  (ante,  p.  85). 

[97]  Cockburn,  for  the  respondent,  was  not  called  upon. 

TiNDAL  C.  J.  In  this  case  the  claimant  had  the  key  of  the  outer  door.  The  case, 
I  think,  cannot  be  distinguished  from  one  where  two  families  occupy  one  house — 
the  one  family  living  in  rooms  on  one  side  of  the  staircase,  and  the  other  family,  on 
the  other  side. 

The  other  judges  concurring, 

Decision  affirmed,  with  costs. 


Borough  of  Cambridge. 


Charles  Henry  Cooper,  Appellant;  and  Charles  Pestell  Harris,  Respondent. 

(ArsTixV  Case  (ft).1)     .Tan.  16,  1845. 

[S.  C.  8  Scott,  N.  K.  921  ;  14  L.  J.  C  P.  72.] 

Case. 

A  letter-carrier  to  a  post-office,  who  has  resigned  his  situation  within  twelve  months 
before  the  31st  of  July,  being  disqualified  from  voting  until  after  twelve  months 
from  the  resignation  of  such  situation,  by  the  22  G.  3,  c.  41,  s.  1,  is  not  entitled  to 
be  registered. — The  court  will  require  the  case  of  the  appellant  to  be  argued,  if  he 
appears,  though  no  one  appears  for  the  respondent. 

Charles  Henry  Cooper  objected  to  the  name  of  Samuel  Austin  being  retained  on 
the  list  of  voters  for  the  parish  of  the  Holy  Trinity. 
The  name  stood  thus  upon  the  list. 


Name, 

Place  of  Abode. 

Qualification. 

Street,   Lane,   or  other  place 
in  this   Parish  where  Pro- 
perty is  situate,  and  num- 
ber of  House,  if  any. 

Austin,  Samuel. 

King  Street. 

House. 

King  Street. 

[98]  Samuel  Austin  was  in  the  month  of  November  1843,  appointed  by  the  post- 
master-general to  cany  letters  from  Cambridge  to  Waterbeach,  and  to  receive  the 
postage  due  upon  the  letters  so  carried.  Austin  made  the  declaration  set  out  in  the 
schedule  annexed  to  the  statute  1  Vict.  c.  33 ;  he  was  employed  in  the  business  above 
mentioned  for  above  three  months,  and  resigned  his  office  in  March  1844. 

It  was  contended  that,  by  virtue  of  several  statutes,  and  especially  of  the  22  G.  3, 
c.  41  (a),2  and  the  6  &  7  Vict.  c.  18,  s.  40  (ante,  vol.  v.  p.  86,  note  (b)),  the  name  ought 
to  be  expunged  from  the  list  of  voters. 

I  decided  otherwise,  and  retained  the  same. 

(Signed)         M.  P.,  revising  barrister. 

(a)1  There  was  another  case  in  the  paper,  between  the  same  appellant  and  respon- 
dent ;  and  the  Lord  Chief  Justice  intimated,  in  a  similar  case,  that  under  such  circum- 
stances it  would  be  advisable  to  designate  each  case  in  some  manner,  such  as  by  adding 
the  name  of  the  claimant  or  party  olajected  to. 

(a)'-  By  sect.  1,  "no  postmaster,  postmaster  general,  or  his  or  their  deputy  or 
deputies,  or  any  person  employed  by  or  under  him  or  them  in  receiving,  collecting, 
or  managing  the  revenue  of  the  post-office,  or  any  part  thereof,  &c.,  &c.  (enumerating 
other  parties),  shall  be  capable  of  giving  his  vote  for  the  election  of  any  knight  of  the 
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Gunning,  for  the  appellant,  inasmuch  as  no  one  appeared  for  the  respondent, 
prayed  the  judgment  of  the  court,  to  which  he  submitted  he  was  entitled,  as  the 
appeals  from  the  revising  barristers  were,  by  the  sixtieth  section  of  the  registration 
act,  directed  to  be  heard  in  the  same  manner  as  special  cases  between  party  and 
party.  [Cresswell  J.  That  section  refers  only  to  the  [99]  course  of  the  argument. 
Tindal  C.  J.  It  is  possible  that  the  respondent  may  think  the  ground  of  appeal  so 
weak  that  it  is  not  necessary  for  him  to  appear  in  support  of  the  decision.  We  must 
hear  the  appellant.] 

It  is  clear  that  the  case  of  the  party  objected  to  falls  within  the  disqualifying 
wuids  of  the  22  G.  3,  c.  41,  s.  1.  He  was  disqualified  for  twelve  months  after  he 
resigned  his  office  ;  and,  therefore,  the  barrister  was  bound  to  expunge  his  name, 
under  the  6  &  7  Vict.  c.  18,  s.  40.  It  may  he  a  hard  case;  but  is  not  more  so  than 
that  of  a  person  coming  of  age,  or  a  freeman  acquiring  his  freedom,  on  the  1st  of 
August,  neither  of  whom  would  lie  entitled  to  lie  registered  on  the  31st  of  July. 

Tindal  C.  J.     We  all  agree  that  the  decision  is  wrong. 

I  >ecision  reversed. 

Borough  of  Northampton. 


John  Jeffrey,  Appellant;  ami  William  Kitchener,  Bespomdemt.    Jan.  20,  1845. 

[S.  C.  8  Scott,  N.  R.  923 ;  1  Lutw.  Reg.  Cas.  210 ;  Barr.  .V  Am.  359 ; 
14  L.  J.  C.  P.  75;  9  Jur.  138.] 

Case. 

Held,  that  a  qualification  to  vote  in  a  borough  election  as  an  inhabitant  householder 
is  not  preserved  by  the  reform  act,  unless  it  has  been  retained  continuously  from 
the  passing  of  that  act. 

John  Jeffrey  duly  objected  to  the  name  of  William  Kitchener,  which  appeared — 
on  the  list  of  persons  (not  being  freemen)  entitled  to  vote  for  the  said  borough,  in 
respect  of  any  right  other  than  those  conferred  by  the  2  W.  4,  c.  45,  for  the  parish  of 
All  Saints, — in  the  borough  of  Northampton,  as  follows: — 

[100] 


Kitchener,  William. 

Gregory  Street. 

Six  months1  inhabitant 
householder. 

Gregory  Street. 

Previously  to  the  passing  of  the  reform  act,  every  person  who  had  been  an 
inhabitant  householder  within  the  borough  of  Northampton,  for  six  calendar  months 
next  In  fore  the  day  of  election,  and  who  had  not  received  parochial  relief,  or  other 
alms,  for  the  space  of  twelve  calendar  months  then  last,  was  entitled  to  vote  in  such 
election. 

Kitchener,  at  (he  time  of  the  passing  of  the  reform  act,  had  a  righl  to  vote,  as  an 
inhabitant  householder,  for  the  borough  of  Northampton,  and  lias  ever  siuce;  with  the 
exception  hereinafter  mentioned,  been  an  inhabitant  householder  in  that  borough. 

Me  was  duly  registered  in  the  tirst  registration  under  the  provisions  of  the  act,  and 

has  never  since  beei ifcted  for  two  successive  years  except  in  consequence  of  his 

having  receh  ed  parochial  relief. 

In  October  1832,  Kitchener  and  his  family  eeased  to  reside  at  Northampton,  and 
went  to  reside  at  Bedford,  where  he  remained  for  fourteen  weeks ;  he  then  came  back 
to  Northampton,  and  immediately  became  an  inhabitant  householder,  ami  has  so  eon 
tinned  up  to  the  present  time. 

shire,  commissioner,  citizen,  burgess,  &c. ;  and  if  any  person  hereby  made  incapable 
of  voting  as  aforesaid,  shall,  nevertheless,  presume  to  give  his  vote  during  the  time  he 
shall  hold,  or  within  twelve  calendar  months  alter  lie  shall  cease  to  hold  or  execute, 
any  of  the  offices  aforesaid,  contrary  to   the  true  intent  ami  meaning  of    this   act,  such 


vote  so  given,  shall  be  hel 


every  person  so  offending,  shall  forfeit  the  sum  of  1001." 


and  void,  to  all  intents  and  purposes  whatsoever,  and 
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He  lias,  in  every  year  since  the  passing  of  the  reform  act,  been  an  inhabitant 
householder,  duly  qualified  according  to  the  usages  and  customs  of  the  borough  of 
Northampton,  on  the  last  day  of  July  in  each  year. 

It  was  objected  that,  by  reason  of  his  having  ceased  to  be  an  inhabitant  house- 
holder, for  fourteen  weeks,  as  above  mentioned,  he  was  no  longer  entitled  to  retain 
his  reserved  right  of  voting  as  an  inhabitant  householder. 

I  decided  against  the  objection,  being  of  opinion  that,  inasmuch  as  his  absence 
from  Northampton  occurred  [101]  during  a  period  which  was  not  necessary  to  qualify 
him  as  an  inhabitant  householder  in  any  year,  that  is  to  say,  between  the  months  of 
July  and  February,  he  came  within  the  saving  of  the  33d  section  of  the  reform  act  (a), 
[102]  and  I  accordingly  retained  his  name  on  the  list  of  voters  for  the  parish  of 
All  Saints. 

(The  case  then  stated  that  the  revising  barrister  also  retained  the  names  of  five 
other  persons,  and  that  these  cases  were  consolidated  with  the  principal  case.) 

(Signed)         J.  M.,  revising  barrister. 

Humfrey  for  the  appellant.  As  the  party  objected  to  had  ceased  to  be  an 
inhabitant  householder  within  the  borough,  he  could  not  be  said  to  retain  his  right 
of  voting,  within  the  meaning  of  the  2  W.  4,  c.  45,  s.  33.  [Cresswell  J.  The  question 
is,  whether  he  could  have  voted  if  the  election  had  taken  place  at  the  end  of  the 
fourteen  weeks  during  which  he  was  absent  from  the  borough.  It  comes  to  this — can 
a  party  who  has  once  lost  his  qualification  ever  regain  it  ?]  It  is  submitted  that  he 
cannot.  It  was  the  intention  of  the  legislature  to  put  an  end  to  the  various  rights  of 
voting  which  existed  in  different  boroughs  ;  and  to  establish  one  uniform  qualification 
throughout  the  country  ;  at  the  same  time,  preserving  existing  rights,  so  long  as  the 
parties  who  possessed  them,  remained  in  the  same  condition.  The  reservation  of  these 
old  rights  must  be  strictly  construed.  [Tindal  C.  J.  The  right  here  was  vested  in 
inhabitant  householders  who  had  been  so  for  six  mouths  before  the  day  of  election. 
Before  the  passing  of  the  2  W.  4,  c.  45,  this  party  would  have  had  that  right  when  he 
returned  to  the  borough.  The  question  may  be  whether  the  whole  right  was  not  reserved 

(a)  Which  enacts,  "that  no  person  shall  be  entitled  to  vote  in  the  election  of 
a  member  or  members  to  serve  in  any  future  parliament,  for  any  city  or  borough, 
save  and  except  in  respect  of  some  right  conferred  by  this  act,  or  as  a  burgess  or 
freeman,  or  as  a  freeman  and  liveryman,  or  in  the  case  of  a  city  or  town  being 
a  county  in  itself,  as  a  freeholder  or  burgage  tenant,  as  hereinbefore  mentioned  : 
Provided  always,  that  every  person  now  having  a  right  to  vote  in  the  election  for 
any  city  or  borough  except,  &c..in  virtue  of  any  other  qualification  than  as  a  burgess 
or  freeman,  &c.  as  hereinbefore  mentioned,  shall  retain  such  right  of  voting  so  long 
as  he  shall  be  qualified  as  an  elector  according  to  the  usages  and  customs  of  such  city 
or  borough,  or  any  law  now  in  force  ;  and  such  person  shall  be  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  any  future  parliament  for  such  city  or 
borough,  if  duly  registered  according  to  the  provisions  hereinafter  contained  * ;  but 
that  no  such  person  shall  be  so  registered  in  any  year,  unless  he  shall,  on  the  last  day 
of  July  in  such  year,  be  qualified  as  such  elector  in  such  manner  as  would  entitle  him 
then  to  vote,  if  such  day  were  the  day  of  election  and  this  act  had  not  been  passed  ; 
nor  unless  such  person,  where  his  qualification  shall  be  in  any  city  or  borough,  shall 
have  resided  for  six  calendar  months  next  previous  to  the  last  day  of  July  in  such 
year  within  such  city  or  borough,  or  within  seven  statute  miles  from  the  place  where 
the  poll  for  such  city  or  borough  shall  heretofore  have  been  taken,  nor  unless  such 
person,  where  his  qualification  shall  be  within  any  place  sharing  in  the  election  for  any 
city  or  borough,  shall  have  resided  for  six  calendar  months  next  previous  to  the  last 
day  of  July  in  such  year,  within  such  respective  place  so  sharing  as  aforesaid,  or 
within  seven  statute  miles  of  the  place  mentioned  in  conjunction  with  such  respective 
place  so  sharing  as  aforesaid,  &c.  :  Provided  nevertheless,  that  every  such  person  shall 
for  ever  cease  to  enjoy  such  light  of  voting  for  any  such  city  or  borough  as  aforesaid, 
if  his  name  shall  have  been  omitted  for  two  successive  years  from  the  register  of  such 
voters  for  such  city  or  borough  hereinafter  directed  to  be  made,  unless  he  shall  have 
been  so  omitted  in  consequence  of  his  having  received  parochial  relief  within  twelve 
calendar  months  next  previous  to  the  last  day  of  July  in  any  year,  or  in  consequence 
of  his  absence  on  the  naval  or  military  service  of  His  Majesty." 
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by  the  act.]  He  could  not  h;ive  voted  if  the  election  had  occurred  at  the  expiration 
of  the  fourteen  weeks  of  his  absence.  [Erie  J.  Or  within  six  months  afterwards.] 
If,  therefore,  the  absence  in  this  case  commenced  at  the  end  of  October,  the  fourteen 
weeks  would  comedown  beyond  the  following  January;  and  then  the  party  would 
not  have  been  qualified  on  the  31st  of  July,  which,  by  a  [103]  subsequent  part 
of  the  section,  is  substituted  for  the  day  of  election,  as  the  test  of  the  right  of  the 
party  to  vote  ;  inasmuch  as  he  would  not  have  been  a  resident  householder  for  six 
months  before  the  31st  of  July.  [Erie  J.  It  appears  that  the  absence  must  have 
commenced  at  the  beginning  of  October,  as  the  case  states  that  in  every  year  since 
the  passing  of  the  reform  act,  the  party  had  been  an  inhabitant  householder  duly 
qualified  on  the  last  day  of  July.]  It  is  not  necessary,  however,  to  rely  on  the  argu- 
ment, as  to  the  31st  of  July,  as  it  is  submitted  that  the  moment  a  party  ceases  to  be  an 
inhabitant  householder,  he  loses  his  right.  [Cresswell  J.  It  will  probably  be  con- 
contended  on  the  other  side  that  when  he  came  back  he  was  remitted  to  his  former 
right.]  The  right  was  gone  for  ever,  and  he  could  not,  therefore,  be  remitted  to  it.  If, 
when  he  returned,  he  gained  any  thing,  it  would  be  a  new  right,  and  not  the  old  right. 
During  his  residence  at  Bedford  he  clearly  could  not  have  voted,  or  have  been  said  to 
retain  the  right  which  he  possessed  when  the  reform  act  passed  ;  and  the  clause  applies 
to  parties  who  only  retain  their  old  rights,  and  not  to  those  who  may  gain  new  rights. 
There  is  no  hardship  on  the  voter,  as  he  voluntarily  abandoned  his  right.  Even  if,  by 
mistake,  he  is  left  off  the  register  for  two  successive  years,  he  loses  his  qualification. 
[Maule  J.     His  trying  to  regain  it  after  that  time  might  look  like  occasionally.] 

Waddington  for  the  respondent.  The  argument  on  the  other  side  must  go  this 
length, — that,  if  a  party  cease  to  be  an  inhabitant  householder  for  the  shortest  time, 
bis  right  is  gone  for  ever.  It  is  submitted,  however,  that  this  is  a  personal  privilege 
which  is  reserved  to  the  voter.  [Erie  J.  The  act  says  that  "  every  person  shall  retain 
such  right  of  voting  so  long  as  he  shall  be  qualified  as  an  elector  according  to  the  usages 
and  customs  of  such  [104]  city  or  borough."]  The  words  "so  long"  have  not  so  stringent 
a  meaning  as  is  contended  for  on  the  part  of  the  appellant.  As  matter  of  history  it 
may  be  stated,  that  it  was  originally  the  intention  of  those  who  introduced  the  reform 
bill  to  establish  one  uniform  right  of  voting  in  all  boroughs  throughout  the  kingdom, 
and  to  abolish  all  existing  franchises.  This  proposal  was  resisted  ;  and  all  existing 
rights  were  reserved  to  the  parties  who  enjoyed  them  at  the  time  the  act  was 
passed.  The  meaning  of  the  saving  clause  in  the  thirty-third  section  is,  not  that  the 
party  is  to  enjoy  his  right  merely  so  long  as  he  retains  the  identical  qualification  of 
which  he  was  then  possessed  ;  he  is  to  have  the  right  of  voting  so  long  as  he  is  qualified 
by  the  custom  of  the  borough.  [Maule  J.  Did  not  the  legislature  mean,  we  will  not 
disqualify  a  party  so  long  as  he  does  not  disqualify  himself?  You  say  the  meaning  of 
the  clause  is,  so  long  as  the  party  retains  some  qualification.]  It  is  not  necessary 
that  the  qualification  should  be  continuous,  if,  by  the  usage  of  the  borough,  the 
party  would  still  retain  his  right.  The  clause  further  provides  that  no  such  person 
shall  be  registered,  unless  he  shall,  on  the  last  day  of  July,  lie  qualified  in  such 
manner  as  would  entitle  him  then  to  vote,  if  such  day  were  the  day  of  election. 
"Such  person"  means  the  person  as  before  described.  All  that  is  required,  there- 
fore, is,  that,  on  the  31st  of  July,  this  party  should  have  been  entitled  to  vote,  by 
the  custom  of  the  borough  ;  and  it  appears,  that  he  was  so  entitled.  The  proviso  at 
the  end  of  the  section,  as  to  the  omission  of  the  name  of  a  party  for  two  successive  yens, 
must  refer  to  an  omission  owing  to  a  want  of  qualification  ;  that  is,  a  party  is  to  lose 
his  right  where  he  has  been  disqualified  for  two  years;  otherwise  it  might  be  a  great 
hardship  to  borough  voters  who  are  not  required  to  send  in  a  claim  to  have  their 
names  inserted  in  the  lis!,  as  is  I  he  case  with  county  voters.  [Erie  J.  It  ap  [105]  -pears 
to  mo  that  the  words  "every  such  person,"  in  the  proviso  just  referred  to,  must 
mean — every  person  who  has  retained  his  right.  .Maule  J.  A  borough  voter  may 
send  in  a  claim  if  his  name  is  omitted  from  the  list.  And  the  meaning  of  the  clause 
may  be,  that  if  he  does  not  claim  for  two  years  when  his  name  has  been  omitted,  it 
may   be  inferred  that  he  docs  not    care  about    the  franchise.     The   term  "omitted  " 

implies  that  something  which   ought  to   have  I u  done,  lias   not    been   done.]     That 

can  hardly  be  the  proper  construction  of  the  proviso,  as  it  mentions  tun  exceptions  in 
which  the  name  of  a  party  would  be  properly  omitted,  but  where  the  omission  is  not 
to  disqualify.  [Cresswell  J.  A  party  could  not  object  to  the  omission  of  his  name 
On   either  of  the  grounds  mentioned.]     Some  difference   is  made   in   the   law  iu   this 
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respect  by  the  seventy-eighth  section  of  the  6  &  7  Viet.  c  is  (a).  It  is  thereby  pro- 
\  ided  that  the  party  shall  lose  his  right  if  his  name  has  been  omitted  for  two  successive 
years,  in  respect  of  the  antient  franchise,  though  it  may  have  been  inserted  in  respect 
of  [106]  some  qualification  of  a  different  nature.  [Cresswell  J.  That  clause  is 
declaratory.]  It  rather  strengthens  the  present  argument.  It  shews  that  an  omission 
from  the  register  means  an  omission  from  a  particular  list.  [Kile  .1.  You  would  say, 
therefore,  that  it  would  make  no  difference  if  a  party  had  ceased  to  he  an  inhabitant 
householder  for  one  entire  year,  and  had  been  omitted  from  the  list  on  that  account.] 
The  argument  undoubtedly  must  go  that  length. 

Humfrey,  in  reply,  was  stopped  by  the  court. 

TiMiAL  C.  J.  It  appears  to  me  impossible  to  read  the  provisions  of  the  2  W.  4, 
c.  45,  without  perceiving  that  it  was  the  intention  of  the  legislature  that  thenceforward 
there  should  he  only  one  light  of  voting  in  boroughs, — namely,  in  those  parties  who 
are  commonly  called  101.  householders.  It  was  probably,  however,  thought  hard, 
that  persons  who  were  already  possessed  of  a  franchise  of  a  different  nature,  should 
lose  that  franchise  by  the  sweeping  provisions  at  the  commencement  of  the  33d 
section;  and,  therefore,  the  proviso  was  introduced,  that  every  person  then  having  a 
right  to  vote  for  any  city  or  horough,  shall  "  retain  such  right  of  voting  so  long  as  he 
shall  be  qualified  according  to  the  usages  and  customs  of  such  city  or  borough.'' 

The  qualification  in  the  present  case  is  set  up  by  a  person  who  was  qualified  to 
vote  in  the  borough  of  Northampton,  on  the  7th  of  .Tune  1832,  the  day  on  which  the 
act  received  the  royal  assent,  as  an  inhabitant  householder  within  the  borough  :  and 
the  question  is,  whether  he  has  retained  that  right.  Now,  I  think  the  proviso  in 
question  must,  in  this  ease,  be  read  and  interpreted  thus  :  so  long  as  he  shall  continue 
to  be  an  inhabitant  householder  within  the  borough.  On  the  part  of  the  respondent, 
it  is  said  that  this  is  too  stringent  a  con-[107]st ruction  ;  and  that  the  meaning  of 
the  proviso  is, — so  long  as  he  shall  continue  to  be  an  inhabitant  householder,  or,  if 
having  ceased  to  be  an  inhabitant  householder,  he  shall  afterwards  become  one  again. 
But  that  would  have  the  effect  of  giving  him  a  right  to  acquire  a  new  franchise,  and 
not  simply  to  retain  an  old  one.  If  the  act  had  never  passed,  and  the  party  had 
gone  away  from  the  borough,  and  after  a  length  of  time  had  come  back  to  inhabit  as 
a  householder,  and  had  so  inhabited  for  six  months  before  an  election,  he  would  have 
had  the  right  to  vote — not,  however,  in  respect  of  his  old  qualification,  but  in  respect 
of  a  new  one.  It  seems  to  me  that  the  words  of  the  proviso  are  simple  enough,  and 
that  the  subsequent  negative  words — "that  no  such  person  shall  be  registered  unless 
he  shall  on  the  last  day  of  July  be  qualified  as  such  elector  in  such  manner  as  would 
entitle  him  then  to  vote  if  such  day  were  the  day  of  election,  and  this  act  had  not 
passed — "  have  no  bearing  upon  the  present  question.  The  words  "  such  person  " 
shew  that  the  sentence  is  limited  to  the  actual  qualification  possessed  at  the  passing 
of  the  act. 

Maule  J.  I  think  the  intention  of  the  legislature  was  to  retain  the  right  of 
voting  to  persons  who  did  not  part  with  it  by  their  own  voluntary  act ;  but  that  parties 
who  either  ceased  to  be  inhabitants,  where  that  was  the  qualification,  as  here,  or  who 
allowed  their  names  to  lie  omitted  from  the  register  for  two  years,  should  lose  their 
franchise.     They  were  to  retain  their  right  so  long  as  they  were  qualified.     The  word 

(a)  Which,  "  after  reciting  the  first  proviso  in  the  thirty-third  section  of  the  2  W.  4, 
c.  45  (down  to  the  mark  *  supra,  p.  101,  n.  (a)),  and  the  second  proviso  in  the  same 
section:  and  that  "  doubts  have  arisen  as  to  the  intent  and  meaning  of  the  words, 
'  the  register  of  such  voters '  in  such  last-mentioned  provision  ;"  declares  and  enacts, 
"  that  every  such  person  shall  for  ever  cease  to  enjoy  such  right  of  voting  in  virtue  of 
any  other  qualification  than  as  a  burgess  or  freeman,  &c.  as  aforesaid,  if  his  name  shall 
for  two  successive  years  not  have  been  inserted  or  appear  in  the  register  of  voters  for 
such  city  or  borough  in  respect  of  such  other  qualification  (notwithstanding  the  name 
of  such  person  may  appeal-  in  such  register  for  both  or  either  of  the  same  two 
successive  years  in  respect  of  some  qualification  of  a  different  nature),  unless  the  name 
of  such  person  in  any  such  year  shall  not  have  been  inserted  as  aforesaid,  or  (shall) 
have  been  omitted  by  reason  or  in  consequence  of  his  having  received  parochial  relief 
within  twelve  calendar  months  next  previous  to  the  last  day  of  July  in  the  same  year, 
or  by  reason,  or  in  consequence,  of  his  absence  on  the  naval  and  "military  service  of 
Her  Majesty." 
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"  retain  "  is  a  word  of  time  and  continuity.  If  a  party  had  lost  one  qualification, 
and  had  immediately  gained  another  of  the  same  species,  possibly  the  ease  might  have 
been  different. 

Cresswell  J.  I  am  of  the  same  opinion,  and  think  the  vote  of  the  respondent 
ought  to  have  been  disallowed.  [108]  The  words  of  the  proviso  under  consideration 
are  very  clear.  The  respondent  had  lost  his  right  of  voting  by  going  away  from  the 
borough.  If  an  election  had  taken  place  during  his  absence,  he  could  not  have  voted. 
When  he  came  back  he  did  not  retain  his  old  qualification.  The  subsequent  part  of 
the  same  proviso  points  to  an  additional  qualification  of  the  right.  It  provides  that 
no  such  person  shall  be  registered  unless  he  shall,  on  the  31st  of  July,  be  qualified 
in  such  manner  as  would  entitle  him  then  to  vote  if  that  were  the  day  of  election. 
This  appears  to  point  to  the  statute  against  occasional  voters  (a)1.  And  in  this  borough, 
a  party  would  not  have  been  qualified  "  in  such  manner  as  would  entitle  him  to  vote," 
unless  he  had  been  an  inhabitant  householder  for  six  months  before  the  31st  of  July. 

Ekle  J.  I  also  agree  as  to  the  construction  of  this  section.  The  earlier  part  of 
the  act  creates  certain  new  rights  of  voting,  and  recognizes  the  existence  of  certain 
others.  Then  the  33d  section  excludes  all  other  rights  except  those  of  parties  who 
bad  a  right  of  voting  at  the  passing  of  the  act,  and  who  are  to  retain  such  right,  so 
long  as  they  shall  be  qualified  according  to  the  usages  of  the  borough.  The  act,  there- 
fore, contemplates  rights  held  by  parties  at  the  time  the  act  passed  ;  which  rights 
they  are  to  retain  so  long  as  they  shall  be  qualified.  This  implies  a  continuity  of  the 
qualification.  I  incline  to  think,  that  if  there  were  two  distinct  rights  existing  in  a 
borough,  and  a  party  had  first  one  and  then  the  other,  he  would  probably  be  within 
the  protection  of  this  section.  But  that  is  not  the  present  case.  A  subsequent  part 
nf  the  proviso  in  question  contains  a  further  exception.  And  the  proviso  at  the  end 
of  the  section  declares  that  an  omission  from  the  register  for  [109]  two  successive 
years,  for  any  cause  but  the  two  which  are  mentioned,  shall  operate  as  a  disfranchise- 
ment. 

Decision  reversed  (a)2. 

Borough  of  Westbury. 

John  Dyer  (for  himself  and  other  Parties  interested),  Appellant ;  EBENEZER 
Gough,  Respondent.     Jan.  20,  1845. 

Case. 

Assessors  and  collectors  of  window-tax  are  not  disqualified  from  being  registered 

as  electors. 

The  name  of  John  Dyer  appeared  upon  the  list  of  persons  entitled  to  vote  in  the 
election  of  a  member  for  the  borough  of  Westbury,  in  respect  of  property  situate  in 
the  parish  of  Westbury. 

A  notice  of  objection  was  duly  served  upon  Dyer  and  upon  the  overseers  of  West- 
bury, against  his  right  to  have  his  name  retained  upon  the  list  of  voters  for  the  said 
borough. 

(a)1  Vide  7  &  8  W.  3,  c.  25,  10  Ann.  c.  23. 

(af  Homntjh  of  Northampton. 
John  Stanton,  Appellant,  and  John  Jeffrey,  Respondent. 

In  this  case,  which  was  an  appeal  from  the  same  revising  barrister,  the  facts  were 
the  same  as  in  the  principal  case,  except  that  the  party  objected  to  (-lames  Adson)  and 
his  family  left  Northampton  at  Christmas  1N-I  I,  ami  went  to  reside  elsewhere  for  nine 
months,  having  liming  all  that  time  ceased  to  occupy  any  house  within  the  borough  ; 
and  at  the  end  of  nine  months,  he  came  again  with  his  family  to  reside  at  Northampton, 
where  he  had  ever  since  been  an  inhabitant  householder. 

Adson  and  thirteen  other  parties  under  similar  circumstances  having  been  objected 
to,  the  barrister  expunged  their  names  ;  and  the  eases  were  consolidated. 

Waddington  appeared  for  the  appellant,  ami  Ilunil'rey  tor  the  ivsp lent. 

No  argument  was  offered. 

Ver  curiam  ;  decision  affirmed. 
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[110]  Upon  Dyer  appearing  and  being  called  upon  to  prove  himself  entitled  to 
have  his  name  retained  upon  the  said  list,  it  was  shewn  that  Dyer,  at  the  time  of 
making  out  the  said  list  of  voters,  has  been,  and  still  was,  a  person  employed  in 
collecting  the  duties  on  windows  :  and  that  he  had  been  appointed  such  collector  by 
a  warrant  and  appointment  under  the  hands  and  seals  of  two  of  the  commissioners 
for  executing  the  several  acts  of  parliament  relating  to  the  duties  of  assessed  taxes. 
It  was  admitted  that  the  two  commissioners  making  the  said  appointment,  were  also 
commissioners  of  the  land  tax  :  but  this  fact  did  not  appear  in  any  way  recited  or 
otherwise  upon  the  said  appointment. 

The  revising  barrister  was  of  opinion,  that  Dyer  was  not  entitled,  on  the  last  day 
of  July  1844,  to  have  his  name  inserted  in  the  list  of  voters  for  the  said  borough, 
inasmuch  as  it  appeared  to  the  said  barrister,  that  Dyer  had  been  at  the  time  of 
making  out  the  said  list,  and  still  was,  a  person  employed  in  collecting  the  duties  on 
windows  within  the  meaning  of  the  22  G.  3,  c.  41,  s.  1  (a)1  ;  and  he  expunged  his  name 
accordingly. 

[Ill]  The  question  for  the  opinion  of  the  court  is,  whether  the  revising  barrister 
was  right  in  so  deciding.  If  the  court  are  of  opinion  that  the  revising  barrister  was 
light,  the  name  is  to  remain  expunged,  if  otherwise,  the  name  is  to  lie  inserted  in  the 
list  of  voters.  (Signed)         F.  AY.  S.,  revising  barrister. 

(The  cases  of  eight  other  parties  were  consolidated  with  the  above  case.) 
Shee  Serjt.  (with  whom  was  Gunning)  for  the  appellant.  It  will  be  contended  on 
the  other  side,  that  the  parties,  on  whose  behalf  this  appeal  is  prosecuted,  are  dis- 
franchised by  sect.  1  of  the  22  G.  3,  c.  41,  as  being  persons  "'employed  in  collecting 
or  receiving  the  duties  on  windows  or  houses."  But  it  is  submitted  that  they  come 
within  the  exception  contained  in  sect.  2,  as  "  acting  under  the  appointment  of  com- 
missioners of  the  land  tax."  That  exception  applies  to  persons  so  appointed  "for 
the  purpose  of  collecting,"  &c.  not  only  "the  land  tax,"  but  also  "any  other  rates 
or  duties  hereafter  to  lie  granted  or  imposed  by  authority  of  parliament."  By  one 
of  the  early  statutes  on  the  subject,  the  20  G.  2,  c.  3,  s.  6  (a)2,  [112]  all  persons 
appointed  to  be  commissioners  of  the  land  tax  by  the  20  G.   2,  c.  2,  or  any  other 

(a)1  Vide  supra,  p.  98,  n.  (a).  The  act  is  intituled  "An  act  for  better  securing  the 
freedom  of  election  of  members  to  serve  in  parliament,  by  disabling  certain  officers, 
employed  in  the  collection  or  management  of  His  Majesty's  revenues,  from  giving  their 
votes  at  such  elections." 

Among  the  persons  enumerated  in  sect.  1  of  the  act  as  incapable  of  voting,  are 
"any  surveyor,  collector,  comptroller,  inspector,  officer  or  other  person,  employed  in 
collecting,  managing,  or  receiving  the  duties  on  windows  or  houses." 

Sect.  2  provides,  "  that  nothing  in  this  act  contained  shall  extend,  or  be  construed 
to  extend,  to  any  commissioner  of  the  land  tax,  or  any  person  acting  under  the 
appointment  of  such  commissioners  of  the  land  tax,  for  the  purpose  of  assessing, 
levying,  collecting,  receiving,  or  managing  the  land  tax,  or  any  other  rates  or  duties 
already  granted  or  imposed,  or  which  shall  hereafter  be  granted  or  imposed,  by 
authority  of  parliament." 

By  sect.  4  it  is  provided,  "that  nothing  herein  contained  shall  extend  to  any 
person  who  shall  resign  his  office  or  employment,  on  or  before  the  1st  of  August  1  782," 
(the  day  the  act  was  to  come  into  operation.) 

(a)-  2(1  G.  2,  c.  3,  intituled,  "An  act  for  repealing  the  several  rates  and  duties  upon 
houses,  windows,  and  lights,  and  for  granting  to  His  Majesty  other  rates  and  duties 
upon  houses,  windows,  and  lights." 

Enacts,  sect.  6,  that  "all  and  every  the  persons  named  or  appointed  to  be  commis- 
sioners for  putting  in  execution  an  act  of  this  present  session  of  parliament,  intituled, 
'  An  Act  for  granting  an  aid  to  His  Majesty  by  a  land  tax,  &c.'  (20  G.  2,  c.  2)  or  by 
any  other  act  or  acts  of  parliament  thereby  referred  unto,  or  who  shall  hereafter  be 
named  or  appointed  commissioners  for  putting  in  execution  any  future  act  or  acts  of 
parliament,  for  granting  an  aid  to  His  Majesty,  &c.,  by  a  land  tax,  shall  lie  commis- 
sioners for  putting  in  execution  this  present  act,"  &c.  It  then  provides  for  the  time 
and  place  of  the  commissioners'  meeting,  and  empowers  them  to  divide  themselves, 
and  to  "  direct  their  several  or  joint  precept  or  precepts  to  such  inhabitants,  and  such 
number  of  them,  as  they,  in  their  discretion,  shall  think  most  convenient  to  lie  pre- 
senters and  assessors,  requiring  them  to  appear  before  the  said  commissioners,  &c,  and 
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act,  are  appointed  commissioners  for  the  taxes  on  houses  and  windows.  The  20  G.  2, 
e.  3,  was  in  force  at  the  time  the  disqualifying  act  22  G.  3,  c.  41,  was  passed  ;  and  the 
excepting  section  of  the  latter  act  would  apply  to  parties  appointed  collectors  in  the 
manner  mentioned  in  the  previous  statute.  This  has  invariably  been  the  construction 
put  upon  the  statute  by  committees  of  the  House  of  Commons,  as  in  The  Bedfordshire 
case  (a)1  and  others.  [Tindal  C.  J.  To  what  parties,  then,  would  the  disqualification 
in  the  first  section  lie  applicable  I]  It  would  apply  to  the  surveyors  and  inspectors 
of  the  assessed  taxes,  who,  by  the  30th  and  43d  sections  of  the  20  G.  2,  [113]  c.  3, 
were  to  be  appointed  and  paid  by  the  lords  of  the  treasury.  [Erie  J.  The  provisions 
of  the  first  section  of  the  22  G.  3,  c.  41,  appear  to  be  intended  to  apply  to  persons 
appointed  by  the  crown,  whose  interference  at  elections  would  be  mischievous.]  The 
38  (i.  3,  c.  48,  ss.  1  and  2,  required  the  land-tax  commissioners,  acting  in  cities  or 
boroughs,  to  have  landed  property  of  the  value  of  401.  per  annum,  or  personal  estate 
to  the  amount  of  10001.  ;  and  in  counties,  landed  property  of  the  value  of  1001.  per 
annum.     And  the  43  G.  3,  c.  99,  s.  4  (a)2,  enacts,  that  the  commissioners  of  taxes, 

at  such  their  appearances  the  said  commissioners,  &c,  shall  openly  read,  &c,  the 
several  rates  and  duties  in  this  act  mentioned,  and  openly  declare  the  effect  of  their 
charge  unto  them,  and  how  and  in  what  manner  they  ought  and  should  make  their 
certificates  and  assessments,  according  to  the  several  rates  aforesaid,"  &c.  It  also 
empowers  the  commissioners  to  prefix  a  day  for  the  assessors  to  tiring  in  their  certifi- 
cates; and  the  assessors  shall  also  then  return  the  names  of  two  or  more  able  and 
sufficient  persons,  within  the  bounds  or  limits  of  those  parishes  or  places  where  they 
shall  be  assessors  respectively,  to  be  collectors  of  the  several  rates  and  duties,  &c,  for 
whose  paying  unto  the  receiver  general,  &c.  such  money  as  they  shall  be  charged 
withal,  the  parish  or  place  by  whom  they  are  so  employed  shall  be  answerable,"  iv-e. 

By  sect.  7,  the  particular  duty  of  the  collectors  is  prescribed,  and  they  are  required 
tn  pay  over  their  receipts  to  the  receiver-general,  his  deputy  or  deputies. 

By  sect.  9,  the  collectors  are  enjoined  and  required  to  collect  and  pay,  &c,  under 
the  several  penalties  and  forfeitures  in  the  act  provided. 

Sect.  30  empowers  the  lords  of  the  Treasury  to  appoint  surveyors  and  inspectors 
tin  examining  and  controlling  the  assessments  and  certificates  of  the  collectors,  with 
full  powers  for  the  above  purposes. 

Sect.  43  empowers  them  to  give  salaries  to  the  surveyors  and  other  officers  for 
their  service. 

(a)1  2  Lud.  541.  See  2  Lud.  552,  and  Staple's  case,  Middlesex,  2  Peckw.  11(5.  See 
also  Ell.  Keg.  281,  2d  edit. 

(a)'2  43  G.  3,  c.  99,  "for  consolidating  certain  of  the  provisions  contained  in  any  act 
or  acts  relating  to  the  duties  under  the  management  of  the  commissioners  for  the 
affairs  of  taxes,  and  for  amending  the  same." 

By  sect.  1,  all  duties,  then  under  the  management  of  the  commissioners  for  the 
affairs  of  taxes,  were  to  be  levied  under  the  regulations  of  that  act,  except  the 
laud  tax. 

By  sect.  4,  no  person  was  to  act  as  a  commissioner  of  (general)  taxes,  unless  qualified 
as  required  by  the  38  Gk  ■">,  C,  18,80  Ear  as  related  to  the  qualification  of  land-tax 
commissioners. 

By  sect.  7,  the  qualification  of  commissioners  under  that  act,  in  London,  West- 
minster, &c.,  was  fixed  at  50001. 

By  sect.  !t,  the  commissioners  were  to  appoint  assessors,  who  are  to  return  the 
names  of  persons  to  be  collectors. 

By  sect.  12,  the  commissioners  were  to  appoint  collectors  out  of  the  parties  returned 
by  the  assessors. 

By  sect.  13,  the  collectors  were  to  give  security  for  paying  over  the  moneys  received 
by  i  hem. 

By  sect.  15,  within  the  bills  of  mortality,  <vc,  the  appointment  of  collectors  was 
to  belong  to  the  resident  commissioners. 

By  sect.  Hi,  assessors  or  collectors,  refusing  to  take  the  office,  or  neglecting  their 
duty,  might   lie  lined  l>\    I  lie  commissioners. 

By  sect.  20,  the  commissioners  of  the  treasury  might,  from  time  to  time,  appoint 
officers  for  the  survey  ami  inspection  of  duties  under  the  commissioners  of  taxes. 

By  other  sections,  the  collectors  were  liable  to  heavy  penalties  for  Specific  acts  of 
neglect  of  duty. 
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generally,  (including  therefore  the  window  tax,)  are  not  to  art  unless  qualified  as 
commissioners  of  the  land  tax.  The  collectors,  who  are  compelled  to  take  the  office, 
are  in  [114]  no  way  appointed  by  the  crown,  and  are  not  within  the  mischief 
contemplated  by  the  disqualifying  act,  [Maule  J.  If  justices  of  the  peace  were 
appointed  commissioners,  when  they  acted  as  commissioners  they  would  not  act  as 
justices  of  the  peace.  Cresswell  J.  The  collectors,  although  actually  appointed  by 
the  commissioners,  are  selected  by  the  parties  who  pay  the  tax.  The  process  appears 
to  be  this  :  the  assessors  apportion  the  sum  to  be  levied,  and  then  return  the  names  of 
certain  persons,  as  collectors,  to  the  commissioners.  There  seems  to  be  every  reason 
why  such  collectors  should  be  deemed  not  to  be  the  servants  of  the  crown.]  It  may 
even  be  questioned  whether  these  collectors  can  be  said,  strictly,  to  be  "  employed  in 
collecting  the  duties  on  windows,"  within  the  words  of  the  disqualifying  section.  In 
the  case  of  parties  connected  with  the  post-office,  the  words  are,  "any  postmaster.  .Vc, 
or  any  person  employed  by  or  under  him  or  them." 

Cockburn  (with  whom  was  Kinglake,  Serjt),  for  the  respondent.  There  is  no 
reference,  in  the  disqualifying  section  of  the  22  G  3,  c.  41,  to  the  fact  of  the  parties 
there  enumerated  being  servants  of  the  crown,  or  to  the  nature  of  their  appointment. 
The  party  objected  to  in  this  case,  holds  a  situation  which  falls  within  the  express 
terms  of  that  section.  His  exemption  from  its  operation  is  claimed  under  section  2. 
But,  if  his  case  does  not  fall  within  that  section,  there  is  an  end  of  the  question,  as  no 
exemption  can  be  inferred.  If  persons  situated  as  the  present  party  is,  are  appointed 
by  commissioners  of  the  land  tax,  they  undoubtedly  fall  within  the  exempting  clause, 
and  are  not  disqualified.  It  is  not  necessary  to  rely  solely  upon  the  point,  that  the 
appointment  in  these  cases  is  not  made  by  the  land-tax  commissioners  qua  land-tax 
commissioners.  It  is  submitted  that  the  appointment  is  not  made,  or  is  not  necessarily 
made,  by  [115]  them  at  all.  At  the  time  when  the  22  G.  3,  c.  41,  was  passed,  the 
land-tax  commissioners  acted  as  assessed-tax  commissioners  ;  but,  by  the  43  G.  3,  c.  99, 
an  entirely  new  set  of  commissioners  was  constituted,  who  were  required,  it  is  true,  to 
have  the  same  qualification  as  the  land-tax  commissioners,  but  were  not  required  to 
be  the  same  persons.     By  a  later  act  of  the  same  session,  42  G.  3,  c.   161  (a),  new 

(a)  43  G.  3,  c.  161,  intituled,  "An  act  for  repealing  the  several  duties  under  the 
management  of  the  commissioners  for  the  affairs  of  taxes,  and  granting  new  duties  in 
lieu  thereof,  &c,  for  repealing  the  duties  on  excise,  &c.,  and  granting  new  duties 
thereon,  under  the  management  of  the  said  commissioners  for  the  affairs  of  taxes  :  and 
also  new  duties  on  persons  selling  carriages,"  &c. 

By  sect.  5,  it  is  enacted,  "that  all  the  several  duties  hereby  granted  in  England, 
&c.  shall  be  assessed,  raised,  levied,  and  collected,  under  the  regulations  of  an  act 
passed  in  the  present  session  of  parliament  (c.  99),  and  all  the  several  duties  hereby 
granted  in  Scotland  shall  be  assessed,  &c.  under  the  regulations  of  any  act  passed  or 
to  be  passed  in  the  present  session  of  parliament,  &C.  ;  and  all  and  every  the  powers, 
authorities,  &c.,  &c,  contained  in  the  said  acts,  shall  lie  severally  and  respectively 
duly  observed,  &c,  as  full}-  and  effectually,  to  all  intents  and  purposes,  as  if  the  same 
powers,  &c.  were  particularly  repeated  and  re-enacted  in  the  body  of  this  act;  and  all 
and  every  the  regulations  of  the  said  acts  shall  be  respectively  applied,  &c.  to  this 
act,  as  if  the  same  had  been  specially  enacted  therein." 

By  sect.  6,  it  is  enacted,  "that  for  the  better  execution  of  this  act,  and  for  the 
ordering,  raising,  collecting,  &c.  of  the  several  sums  of  money  hereby  made  payable, 
all  and  every  the  persons  who  now  are,  &c.  commissioners  for  putting  in  execution  an 
act  passed,  &c  (38  G.  3,  c.  •">,  a  land-tax  act  for  1798),  and  who  shall  be  respectively 
qualified  or  authorised  to  act,  and  shall  have  taken  the  oaths  as  directed  by  the  said 
respective  acts  passed  in  the  present  session  of  parliament,  shall  respectively  be 
commissioners  for  putting  in  execution  this  act,  &c.,  and  the  several  sums  of  money 
so  levied  shall  be  under  the  care  and  management  of  the  commissioners  for  the  affairs 
of  taxes  for  the  time  being  appointed  or  to  be  appointed  by  His  Majesty,"  &c. 

By  sect.  8,  it  is  enacted,  "  that  the  assessors  and  collectors  appointed  by  the  said 
commissioners  for  any  parish,  &c,  in  pursuance  of  the  said  recited  acts  respectively 
passed  in  the  present  session  of  parliament,  shall  be  the  assessors  and  collectors  of  the 
several  duties  granted  by  this  act,  &c.  ;  and  the  several  commissioners,  inspectors, 
surveyors,  assessors,  and  collectors,  are  hereby  empowered  to  do  and  execute  all  matters 
and  things  in  relation  to  the  duties  by  this  act  granted,  which  they  respectively  are 
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duties  were  imposed  upon  various  mat-[116]-ters,  including  windows.  By  sect.  5  the 
duties  granted  by  that  act  were  to  be  levied  under  the  regulations  of  c.  99  ;  and  by 
sect.  6  the  commissioners  of  the  land  tax,  who  should  he  qualified  and  should  have 
taken  the  oaths  as  directed  by  c.  99,  were  to  be  commissioners  for  the  affairs  of  taxes. 
[Tindal  C.  •!.  By  sect,  .s  the  assessors  and  collectors  under  c.  99  were  to  be  assessors 
and  collectors  of  the  duties  granted  by  c.  161, and  the  commissioners,  or  other  officers, 
were  to  execute  the  powers  of  the  first  act,  and  under  the  like  penalties  tor  neglect.] 
The  effect  of  the  two  statutes,  taken  together,  is  this:  c.  99  appoints  a  new  set  of 
commissioners  for  the  assessed  taxes;  c.  161  grants  new  duties,  and  enacts  that  the 
commissioners  for  the  land  tax,  if  they  are  duly  qualified,  and  have  taken  certain 
oaths,  shall  be  commissioners  for  the  assessed  taxes  ;  but  the  assessed-tax  commissioners 
under  the  former  act  were  not  abrogated,  nor  were  they  appointed  land  tax  com- 
missioners. [Cresswell  J.  In  what  maimer  would  the  assessed-tax  commissioners  have 
been  appointed  if  the  latter  act  had  not  passed?]  They  would  have  been  appointed 
under  c.  99.  [Erie  .1.  It  does  not  appear  that  that  act  gives  any  express  power  of 
appointment.]  The  powerin  the  crown  of  appointing  commissioners  of  taxes  would  lie 
inferred.  [Cresswell  J.  [117]  Assuming  that  to  be  so,  and  that  before  c.  99  the 
crown  had  no  power  to  appoint  separate  commissioners  for  the  assessed  taxes,  the  ques- 
tion would  be,  whether  c.  161  gave  any  greater  powers.  Maule  J.  The  commis- 
sioners have  salaries,  which  must  be  granted  by  act  of  parliament.]  Still,  even  assuming 
that  the  land  tax  commissioners  arc  commissioners  of  the  assessed  taxes  ex  officio,  yet,  as 
they  have  to  take  a  fresh  oath,  they  hold  a  different  office.  The  appointment  of  collector 
of  assessed  taxes  is  made  by  the  commissioners  of  assessed  taxes,  as  such.  [Maule  J. 
That  brings  the  question  round  to  the  argument  whether  the  land-tax  commissioners 
do  not,  qua  land-tax  commissioners,  appoint  the  assessed-tax  collectors,  so  as  to  bring 
the  latter  within  the  exception  in  s.  •_>.]  In  the  argument  in  Collins  v.  Gwywne 
(7  Bingh.  423,  5  81  &  V.  276,  9  Dowl.  P.  C.  70)  the  distinction  between  the  two  sets 
of  commissioners  was  pointed  out. 

Slue  Serjt  was  not  called  upon  to  reply. 

TlNDAL  C.  .1.  The  question  in  this  case  arises,  mainly,  upon  the  construction  of 
the  22  ('•.  3,  c.  11.  If  it  depended  only  upon  the  first  section  of  that  act,  no  doubt 
the  present  party  would  be  disqualified,  inasmuch  as  be  is  a  "person  employed  in 
collecting,  managing  or  receiving  the  duties  on  windows,"  within  the  very  terms  of 
that  section.  Hut  the  second  section  professes  to  except  certain  cases  out  of  the  range 
of  the  disqualifying  enactment  ;  and  the  question  is,  whether  the  present  party  comes 
within  the  operation  of  that  section.  It  appears  to  me  that  he  does.  The  second 
section  provides,  "that  nothing  in  the  act  contained  shall  extend  to  any  commissioner 
of  the  land  tax,  or  any  person  acting  under  the  appointment  of  such  commissioners 
of  the  land  tax."  Now,  if  we  were  to  pause  there,  perhaps  this  party  [118]  would 
not  be  excepted  from  the  general  term.',  of  the  disfranchising  section  ;  but  the  second 
section  goes  on  to  say,  "for  the,  purpose  of  assessing,  &C.  the  land  tax,  or  any  other 
rates  or  duties  already  granted  or  imposed,  or  which  shall  hereafter  be  granted  or 
imposed,  by  authority  of  parliament."  Other  duties  have  been  imposed  by  subsequent 
acts — the  4.'i  (1.  .'!,  c.  99,  and  c.  161 — which  are  under  the  management  of  the  land 
tax  commissioners.  The  appointment  of  this  party  is  under  the  hands  of  two  persons, 
who  are  land-tax  commissioners  ;  and  parties  so  appointed  have  certain  onerous  duties 
east,  upon  them.  [  am  of  opinion,  upon  the  whole,  that  no  disqualificat  ion  e\  er  existed 
in  the  present  case,  and  that  it,  would  lie  a  strained  construction  of  the  act  if  we  were 

to  disqualify  parties  in  the  situation  of  those  now  objected  to. 

MAULE  J.  I  am  of  the  same  opinion.  These  parties  at  common  law,  that  is, 
independently  of  any  disqualifying  statute,  would  have  had  a  right  to  vote.     It  is  said 

empowered  to  do,  &C.  in  relation  to  the  duties  mentioned  in  tint  said  recited  acts 
respectively,  and  shall  severally  be  subject  and  liable  to  the  like  penalties  for  any 
neglect,"  &c.  &c. 

By  sect.  9,  the  inspectors  and  surveyors  under  the  said  aits  are  to  be  inspectors 

and  surveyors  under  that  act. 

By  sect.  7s,  the  commissioners  of  the  treasury  arc  to  appoint  salaries  to  the 
surveyors,  inspectors,  and  other  officers  employed  in  the  execution  of  the  act. 

By  sect.   79,  the  receivers-  general,  collectors,  and  clerks  to  t  he  commissioners  .ne  to 

receive  a  certain  poundage  upon  all  monies  received  or  paid  ovei  by  them. 
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this  right  is  taken  away  by  the  provisions  of  the  22  G.  3,  e.  41,  s.  I.  That  section 
enumerates  several  classes 'of  persons,  there  being  no  one  word  in  the  language  to 
describe  all  the  persons  intended  to  be  disqualified.  The  second  section  limits  the 
former  description.  I  think  that  these  parties  come  within*,  the  latter  section.  The 
43  G.  3,  c.  99,  contains  no  provisions  as  to  the  appointment  of  the  commissioners, 
probably  for  the  reason  that  c  101  was  about  to  pass,  in  which  such  provisions  were 
to  be  contained.  That  latter  statute  in  effect  says  that  the  commissioners  to  carry  out 
that  act  must  be  commissioners  of  the  land-tax.  It  comes  therefore  to  this  ;  a  person 
in  the  situation  of  these  parties,  at  the  time  of  the  passing  of  the  stat.  22  G.  3,  e.  41, 
would  not  have  been  disfranchised.  But,  under  the  operation  of  all  the  statutes,  no 
one  could  be  appointed  to  such  a  situation  [119]  except  by  the  commissioners  of  the 
land-tax.  These  parties  therefore  are  within  the  exception  of  section  2  of  the  22  G.  3, 
c.  41.  There  is  nothing  in  the  spirit  of  the  acts  to  shew  that  the  words  are  to  be 
construed  in  the  narrower  sense  ;  and  there  is  every  thing  to  shew  the  contrary,  the 
collectors  being  chosen  by  popular  election,  and  not  appointed  by  the  crown. 

Cres.swell  J.  I  also  am  of  the  same  opinion,  and  think  the  vote  must  be  allowed 
on  the  ground  that  the  second  section  of  the  22  G.  3,  c.  41,  saved  the  right  of  persons 
in  the  position  of  the  present  parties.  That  section  speaks  of  "other  rates  or  duties 
already  granted  or  imposed."  It  appears,  therefore,  that  at  that  time  the  commissioners 
of  land-tax  might  collect  other  duties  besides  the  land  tax.  The  subsequent  acts  only 
enlarged  their  powers. 

Erle  J.  It  appears  to  me  also  that  these  parties  were  qualified.  The  description 
in  the  22  G.  3,  c.  41,  s.  1,  is  clearly  intended  to  apply  to  persons  appointed  by  the 
crown.  At  the  time  when  that  act  passed,  there  were  two  sets  of  persons  who  might 
be  called  collectors;  one  class,  elected  by  the  people  and  appointed  by  the  land-tax 
commissioners  ;  another  appointed  by  the  treasury  ;  those  of  the  latter  class  being 
salaried  officers.  The  object  of  the  second  section  appears  to  have  been,  to  save  the 
rights  of  the  former  class.  By  the  two  statutes  of  the  43  G.  3,  the  commissioners  of 
the  assessed  taxes  were  virtually  required  to  be  commissioners  of  the  land  tax.  The 
appointment  of  these  collectors  is  by  the  commissioners  of  the  land-tax,  acting  as 
commissioners  for  the  assessed  taxes.  It  is  rather  an  additional  function,  which  the 
former  exercise.  The  reason  of  the  thing,  too,  is  with  the  present  judgment.  These 
collectors  have  no  appointment  from  the  crown.  And  it  is  to  [120]  be  observed  that 
the  fourth  section  of  the  22  G.  3,  c.  41,  provides  that  the  disqualifying  section  shall 
not  apply  to  a  person  who  resigns  his  situation  ;  but  collectors  appointed  as  the  present 
party  was,  have  no  power  to  resign.  In  the  case  of  Baxter,  Appellant,  unit  tin  Overseers 
of  Doncaster,  Respondents  («),  which  will  be  decided  by  the  present  one,  it  is  stated  that 
the  office  of  collector  is  compulsory. 

Decision  reversed. 

(a)  West  Riding  of  Yorkshire. 
Baxter,  Appellant;  The  Overseers  of  Doncaster,  Respondents. 

This  case  raised  the  same  question  as  the  principal  case,  with  regard  to  two  parties 
who  were  collectors,  and  two  others  who  were  assessors,  of  assessed  taxes,  in  different 
townships.     The  case  contained  the  following  statement : — 

"  The  respective  appointments  were  made  by  the  local  commissioners  of  assessed 
taxes,  the  names  of  two  persons  in  every  township  being  annually  returned  to  the  said 
commissioners,  who  compelled  the  parties  so  returned  to  take  the  office  on  them. 

"  The  local  commissioners  of  assessed  taxes  are  selected  from  the  body  of  the  land- 
tax  commissioners,  and  upon  their  appointment  to  act  as  assessed  tax  commissioners, 
they  take  an  oath  of  office  as  assessed-tax  commissioners,  and  whilst  acting  as  commis- 
sioners of  assessed  taxes  they  still  retain  their  character  of  commissioners  of  the 
land-tax." 

The  revising  barrister  retained  the  names  of  the  parties. 

The  case  was  argued  in  last  Michaelmas  term  (21st  November,  before  Tindal  C.  J., 
Coltman,  Maule,  and  Erie  JJ.),  by 

Hildyard,  Q.  C,  for  the  appellant,  and  Sir  G.  Lewin,  for  the  respondents.  The 
stats.  20  G.  2,  c.  3,  22  G.  3,  c.  41,  and  43  G.  3,  c.  99,  were  referred  to,  and  also  the 
case  of  Williams  v.  Pritchard  (4  T.  R.  2). 

The  argument  is  not  reported,  as  it  was  mainly  the  same  as  in  the  principal  case; 
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[122]    City  of  Bristol. 

James  Daniel,  Appellant ;  and  John  Coulsting,  Respondent.    Jan.  23,  1845. 

[S.  C.  8  Scott,  N.  K.  949 ;  1  Lutw.  Reg.  Cas.  230 ;  Barr.  &  Am.  380 ; 
14  L.  J.  C.  P.  70;  9  Jut.  258.] 

Case. 

A  building  calculated  to  be  used  as  a  dwelling-house,  though  not  used  as  such, 
is  properly  described  as  a  "  house." 

James  Daniel  objected  to  the  name  of  Henry  Fargus  being  retained  upon  the 
householders'  list  of  voters  in  the  parish  of  St.  Stephen. 

and  the  court  said,  as  there  was  another  case  upon  the  same  point,  they  would  defer 
their  judgment. 

Per  curiam.     Decision  affirmed. 

Borough  of  Cambridge. 

Charles  Henry  Cooper,  Appellant ;  Charles  Pestell  Harris,  Esq.,  Town  Clerk  of 
Cambridge,  Respondent.     {Clenishaw 's  Case.) 

This  case  also  raised  the  same  question  with  regard  to  a  clerk  to  a  receiving 
inspector  of  taxes. 

[121]  The  case  set  out  the  second  section  of  the  1  >v,  2  W.  4,  c.  18,  whereby  it  is 
enacted,  "that  in  lieu  and  the  place  of  the  receivers-general  to  be  discontinued  under 
this  act,  it  shall  and  may  be  lawful  to  and  for  the  said  commissioners  of  His  Majesty's 
treasury,  for  the  time  being,  to  nominate  and  appoint,  from  time  to  time,  such  of  the 
persons  for  the  time  being  appointed  to  execute  the  offices  and  duties  of  inspectors  of 
taxes  to  be  officers  or  persons  for  the  receijit  of  the  land  tax,  and  of  moneys  payable 
for  the  sale  and  redemption  thereof,  and  the  respective  rates  and  duties  of  assessed 
taxes  under  the  management  of  the  commissioners  for  the  affairs  of  taxes  within 
and  for  such  counties,  districts  and  circuits  of  receipt,  as  the  said  commissioners  of 
the  treasury  shall,  from  time  to  time,  authorise  or  direct ;  and  it  shall  also  be  lawful 
for  the  said  last-named  commissioners  to  grant  annual  allowances  to  such  receiving 
inspectors,  as  a  remuneration  for  executing  and  performing  the  additional  duties 
imposed  on  them  by  this  act,  and  for  the  expense  of  a  clerk,  not  exceeding  on  an 
average  the  sum  of  1001.  for  such  remuneration,  and  a  like  sum  of  1001.  for  such 
clerk." 

The  case  then  stated  that  the  person  whose  vote  was  objected  to,  had  been  for 
some  years,  and  was  then,  employed  in  the  capacity  of  a  clerk  to  a  receiving  inspector 
appointed  under  the  above  enactment.  Me  was  in  the  habit  of  assisting  the  receiving 
inspector  in  the  receipt  of  the  window  duties  and  other  taxes  from  the  collectors. 
Before  the  passing  of  the  5  &  6  Viet.  c.  35,  he  had  taken  no  oath  of  olliee  ;  but  after 
the  passing  of  that  act  he  took  the  oath  for  collectors  and  officers  for  receipt  given  in 
schedule  F.  annexed  to  that  act.  It  appeared  that  lie  had  in  no  other  way  been  recog- 
nised as  a  public  olficor  ;  that  his  salary  was  fixed  and  paid  ;  that  he  was  appointed, 
and  was  liable  to  be  discharged,  by  the  receiving  inspector,  and  that  sometimes  the 
receiving  inspectors  received  the  duties  wit  limit  employing  any  one  at  all  in  that 
capacity  :  — 

It  was  contended  that  Clenishaw  was  not  entitled  to  have  his  name  inserted  in  the 
list  of  voters,  inasmuch  as  he  was  rendered  incapable  of  voting  by  the  22  G.  .'!,  c.  41, 
but  the  revising  barrister  retained  Clenisliaw's  name  upon  the  list. 

The  case  was  argued  in  this  term  (January  23d),  by 

Gunning,  on  behalf  of  the  appellant.  The  argument  was  to  the  same  effect  as  that 
which  was  ottered  on  the  part  of  the  respondent  in  the  principal  case.  No  one 
appeared  for  the  respondent.  No  judgment  was  publicly  pronounced  ;  bul  it  was 
understood  that  the  ease  was  considered  as  governed  by  the  principal  ease;  and  the 
decision  of  the  revising  barrister  was 

Atli  rmed. 
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The  voter's  qualification,  as  stated  upon  the  list,  was  "house.' 

Fargus  rents  a  building,  No.  4  Clare  Street,  which  consists  of  apartments,  once 
used  as  kitchens,  shop,  sitting  rooms  and  bed  rooms,  and  which  possesses  the  usual 
conveniences  to  tit  it  for  a  dwelling-house.  It  is,  in  fact,  every  way  calculated  for  a 
dwelling-house,  and  has  been  used  as  such  ;  and  the  houses  on  each  side,  precisely 
similar  to  it  in  appearance,  are  occupied  as  dwelling-houses  ;  but  Fargus  occupies  the 
greater  portion  of  the  building  himself,  partly  for  warehousing  goods,  and  partly  for 
a  sale-room.  Some  of  the  upstairs  apartments,  not  so  occupied,  he  lets  off  to  be  used 
as  workshops.  No  one  resides  upon  the  premises.  They  are  rated  to  the  poor  as 
"dwelling-house  and  shop,"  but  no  assessed  taxes  are  paid  for  them. 

The  objection  was,  that  the  building,  being  now  used  solely  for  the  purposes  stated, 
the  qualification  on  the  list  ought  to  have  been  "warehouse  and  shops.' 

It  was  contended,  on  the  other  side,  that  the  qualification  was  properly  described  ; 
but,  for  the  purpose  of  "more  clearly  and  accurately  defining  the  same,"  I  was 
requested  to  add  to  the  word  "house"  the  words  "now  used  as  warehouse  and  shop." 
I  decided,  that  [123]  the  premises  Xo.  4  Clare  Street,  being  to  all  intents  and  purposes 
a  house,  though  not  now  used  as  a  dwelliug-house,  the  word  "  house  "  was  a  sufficient 
description  of  the  qualification.  And  I  further  decided,  that  if  it  were  necessary  to 
make  the  proposed  alteration,  I  had  the  power  to  do  so ;  and  I  added  to  the  qualifica- 
tion the  words  which  had  been  suggested. 

(The  cases  of  six  other  parties  were  consolidated  with  the  principal  ease.) 

If  the  court  are  of  opinion  that  the  word  "  house  "  sufficiently  described  the  quali- 
fication, or  that  I  possessed  the  power  of  correction  which  I  exercised,  then  the  seven 
names  are  to  remain  upon  the  register  ;  but  if  the  court  are  of  opinion  that  "house" 
was  not  sufficiently  descriptive  of  the  qualification,  and  that  I  had  no  power  to  amend 
the  description,  then  these  names  are  to  be  expunged  from  the  register. 

(Signed)         T.,  revising  banister. 

Ringlake  Serjt.,  for  the  appellant.  A  claimant  is  clearly  bound  to  select  the  most 
appropriate  term  by  which  to  describe  the  premises,  in  respect  of  the  occupation  of 
which  he  claims  the  franchise.  In  such  a  case  the  revising  barrister  has  no  power  of 
amendment,  and  the  claim  must  stand  or  fall  by  the  description  given.  The  list 
published  by  the  overseers  may  be  considered  as  equivalent  to  a  claim  by  the  party  ; 
for,  if  the  description  in  the  list  be  incorrect,  the  party  may  send  in  a  claim  con- 
taining a  propci-  description  ;  and,  by  not  doing  so,  he  must  be  taken  to  adopt  the 
description  inserted  in  the  list.  The  list  operates  as  a  notice  to  all  the  world  ;  and  it 
is  of  the  utmost  importance  that  the  description  of  the  qualifying  premises  therein 
should  be  correct.  The  power  of  correction,  given  to  the  revising  barrister  by  the 
fortieth  section  of  the  registration  act,  does  not  apply  to  a  ease  like  the  present,  where 
the  misdescrip-[124]-tion  is  in  a  materal  point.  The  premises  in  this  case  are  wrongly 
described  as  a  "  house,"  which  means  a  dwelling-house.  [Cresswell  J.  The  act  does 
not  contain  the  word  "dwelling-house."  Tindal  C.  J.  What  description  ought  to 
have  been  adopted?]  The  premises  should  have  been  described  as  a  "warehouse." 
Tindal  C.  J.  If  they  had  been  so  described,  the  objector  would  probably  have  said 
that  the  building  was  a  house.  Erie  J.  Only  part  of  the  building  is  used  as  work- 
shops. Cresswell  J.  If  a  house  were  used  as  an  "eating-house,"  must  it  bo  so 
described?]  There  is  no  such  description  in  the  statute.  InElsmori  v.  The  Inhabitants 
oftlie  Hundred  of  St  BiiaveUs  (8  IS.  &  C.  401,  2  Mann.  &  liyl.  514),  a  building  intended 
for,  and  constructed  as,  a  dwelling-house,  but  which  had  not  been  completed  or 
inhabited,  and  in  which  the  owner  had  deposited  straw  and  agricultural  implements, 
was  held,  not  to  be  a  "house,  outhouse,  or  barn."  within  the  meaning  of  the  statute 
9  G.  1,  c.  22,  s.  7,  so  as  to  entitle  the  owner  to  maintain  an  action  against  the  hundred 
for  an  injury  sustained  by  him  in  consequence  of  a  malicious  setting  on  tire.  [Cress- 
well J.  The  building  in  that  ease  was  not  a  house  at  all.  It  was  not  finished.  It 
was  assumed  in  the  argument  that  the  statute  only  applied  to  houses  that  could  be  the 
subject  of  burglary  ;  which  the  building  in  question  in  that  case  could  not  be.]  There 
can  lie  no  doubt  that  by  the  term  "house"  is  usually  understood  a  dwelling-house. 
The  learned  serjeant  also  referred  to  Sweeiman's  case  (Alcock,  [leg.  Ca.  27). 

Butt,  for  the  respondent,  was  not  called  upon. 

Tindal  C.  J.     The  qualification  of  the  party  is,  in  my  opinion,  properly  described 
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in  this  ease.  The  ques-[125]-tion  is,  whether  the  building  in  question  does  or  does 
not  constitute  a  "house''  within  the  twenty-seventh  section  of  the  2  W.  4,  c.  45.  It 
seems  to  be  contended  that  it  is  necessary  that  a  house  should  be  dwelt  in  by  a  party 
in  order  to  confer  the  franchise  ;  but  all  that  the  act  requires  is,  that  he  should  occupy 
it.  Here,  it  is  impossible  to  read  the  description  of  the  building,  without  seeing  that  it 
is  a  house.  It  is  calculated,  indeed,  for  a  dwelling-house,  and  might  be  so  used  again. 
A  building  divided  into  floors  and  apartments,  with  four  walls,  a  roof,  a  door,  and 
chimneys,  would  be  considered,  in  ordinary  parlance  between  man  and  man,  as  a  house  ; 
and  I  see  no  reason  why  we  should  put  a  different  construction  on  the  term.  If  the 
building  had  been  described  as  a  "warehouse,"  it  might  have  been  said  that  only  one 
part  of  it  was  used  for  that  purpose  (a).  It  clearly  is  not  a  "  counting-house "  or 
"shop."  The  term,  "other  building"  is  nomen  generalissimum ;  and  I  cannot  see 
by  what  term  this  building  could  have  been  so  well  described  as  by  that  of  "  house." 
Suppose  a  house,  situated  within  the  bounds  of  a  borough,  were  let  out  for  people  to 
hold  meetings  in,  or  for  the  purpose  of  some  society,  it  would  not  on  that  account 
cease  to  be  a  house. 

It  seems  to  me  that  the  building  in  the  present  case  is  brought  most  clearly 
within  the  description  of  a  "house;"  and  that  the  judgment  of  the  revising  barrister 
must  be  affirmed,  and,  in  so  very  clear  a  case,  with  costs. 

CRESSWELL  J.(6).  There  is  not  the  least  pretence  for  the  objection  to  the 
barrister's  decision.  The  twenty-seventh  section  gives  the  right  of  voting  to  the 
occupier  [126]  of  a  house.  The  overseers  are  required  to  state  the  qualification  in 
respect  of  which  a  party  is  entitled  to  vote ;  and  they  have  stated  the  qualification  in 
the  present  list  to  be  in  respect  of  a  house.  It  is  argued  that  the  word  "  house,"  in  the 
act,  means  a  dwelling-house  ;  but  there  is  nothing  in  the  context  of  the  act,  or  in  the 
schedule,  to  support  that  position.  The  case  of  Elmore  v.  St.  Briavells  turned  upon 
the  particular  meaning  of  the  statute  9  G.  1,  c.  22,  and  it  was  not  the  object  of  that 
statute  to  alter  the  nature  of  the  offence  of  arson.  The  inquiry  in  that  case  was, 
whether  the  crime  of  arson  had  been  committed.  But  I  am  clearly  of  opinion  that 
the  word  "  house  "  does  not  necessarily  mean  a  dwelling-house. 

Erle  .1.  I  am  of  the  same  opinion.  The  qualification  of  the  party  must  be 
stated  under  one  of  the  denominations  used  in  the  act,  so  as  to  be  understood  by  a 
person  using  the  English  language.  The  building  under  consideration  in  this  case,  is 
suitable  for  a  dwelling-house  ;  and  no  one  would  hesitate  to  call  it  a  house.  It  is 
said,  however,  that  because  it  is  not  dwelt  in,  it  is  not  a  house ;  but  I  have  heard  no 
reason  in  support  of  that  proposition.  It  appears  to  me  that  the  statute  requires  the 
description  of  the  qualification  to  be  stated  in  the  list,  in  order  that  a  party  may  have 
an  opportunity  of  going  and  seeing  if  the  premises  correspond  with  the  description 
so  stated.  The  description  here  is  quite  intelligible,  and  it  is  the  best  that  could  have 
been  given  of  the  building  in  question. 

Decision  affirmed,  with  costs. 


[127]    City  ok  London. 

George  Wansey,  J/>/><-li<ut/  ,•  Roberi  Thomas  Perkins,  Respondent. 
(Quigley's  Cask.)    Jan.  23,  L845. 

[S.  C.  8  Scott,  X.  R.  954  :   1   Nutw.  Keg.  Cas.  235;  Hair.  ,V.  Arn.  :S,N(;  ;   11   L.  .1.  ('.  I". 
GO;  9  Jut.  113.     Discussed,  Sail  v.  Cropper,  1879,  5  C.  1'.  D.  83.] 

Case. 

The  note  at  the  foot  of  the  form  No.  I  (J  in  sched.  B  to  the  H  >V  7  Viet.  c.  IS  (being 
a  form  of  not  ice  of  objection  to  be  given  to  o\  erseers  in  cit  ies  and  boroughs),  states, 
"  If  more  than  one  list  of  voters,  the  notice  of  objection  should  specify  the  list  to 
which  the  objection  refers." — Held,  that  this  note  applies  only  to  those  cases  where 

(a)  And    that    part  might   not  have   been   of  sullicient  value   to  constitute  a    I<>1. 
occupation. 

(/')  Maule  .J.  was  absent. 
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the  overseers  make  out  more  than  one  list  ;  and  therefore  that  it  is  oot  applicable 
in  the  city  of  London,  where  the  overseers  make  out  only  the  list  of  householders, 
the  list  of  freemen  being  made  out  by  the  secondaries. — The  above  note  not  being 
added  to  form  No.  1 1  (which  is  the  form  of  the  notice  to  be  given  to  the  party 
objected  to) : — Held,  that  the  foregoing  does  not  apply  to  that  form,  and  that  the 
notice  served  upon  the  party  objected  to  need  not  specify  to  what  list  the  objection 
refers. 

Robert  Thomas  Perkins,  on  the  list  of  freemen  of  London  and  liverymen  of  the 
company  of  patten-makers  entitled  to  vote  in  the  election  of  members  for  the  city  of 
London,  objected  to  the  name  of  Patrick  Quigley  being  retained  in  the  list  of  persons 
entitled  so  to  vote.  Quigley 's  name  was  in  the  list  of  persons  entitled  to  vote, 
published  by  the  overseers  of  the  parish  of  St.  Anne  and  St.  Agnes  in  the  said  city. 
The  revising  barrister  expunged  Quigley 's  name  from  the  list,  subject  to  the  opinion 
of  the  court  upon  the  following  case  : — 

The  notice  of  objection  to  the  overseers,  which  had  been  duly  served  upon  them, 
was  as  follows : 

"To  the  overseers  of  the  parish  of  St.  Anne  and  St,  Agnes  in  the  city  of  London. 

"I  hereby  give  you  notice,  that  I  object  to  the  name  of  Patrick  Quigley  being 
retained  in  the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the  city 
of  London. 

[128]  "  Dated,  this  sixteenth  day  of  August,  one  thousand  eight  hundred  and 
forty-four.''  (Signed)        "  Robert  Thomas  Perkins, 

"11  Meredith  Street,  Clerkenwell. 

"On  the  list  of  voters,  for  the  company  of  patten-makers." 

The  notice  of  objection,  which  was  duly  served  upon  Quigley,  was  as  follows: — 

"  To  Mr.  Patrick  Quigley,  6  Four-Dove  Court. 

"I  hereby  give  you  notice,  that  I  object  to  your  name  being  retained  on  the  list  of 
persons  entitled  to  vote  in  the  election  of  members  for  the  city  of  London. 

"Dated,  this  sixteenth  day  of  August,  one  thousand  eight  hundred  and  forty- 
four."  (Signed)        "  Robert  Thomas  Perkins, 

"  11  Meredith  Street,  Clerkenwell. 

"  On  the  list  of  voters,  for  the  company  of  patten-makers." 

It  was  urged,  on  behalf  of  Quigley,  that  both  of  the  notices  of  objection  were 
insufficient,  and  that  he  could  not  be  required  to  prove  that  he  was  entitled  to  have 
his  name  inserted  in  the  list ;  and  it  was  contended  that  inasmuch  as  in  the  city  of 
London  there  are  lists  of  freemen  and  liverymen  as  well  as  lists  of  parties  entitled 
to  vote  in  respect  of  a  property  qualification,  and  as  there  are  as  many  lists  of  such 
last-mentioned  parties,  made  out  by  the  overseers,  as  there  are  parishes  in  the  city, 
the  notice  of  objection  served  upon  the  overseers  should  have  specified  the  list  to 
which  the  objection  referred,  pursuant  to  the  note  at  the  foot  of  the  form  No.  10  in 
schedule  (B)  (a)  annexed  to  the  6  Vict.  [129]  c.   18,  and  that  the  notice  served  upon 

(a)  The  6  &  7  Vict.  c.  18,  s.  17,  enacts,  "That  every  person  whose  name  shall 
have  been  inserted  in  any  list  of  voters  for  any  city  or  borough,  may  object  to  any 
other  person,  as  not  having  been  entitled,  on  the  last  day  of  July  next  preceding,  to 
have  his  name  inserted  in  any  list  of  voters  for  the  same  city  or  borough  ;  and  every 
person  so  objecting  shall,  on  or  before  the  25th  day  of  August  in  that  year,  give  or 
cause  to  be  given  a  notice,  according  to  the  form  numbered  (10)  in  the  said  schedule  (B), 
or  to  the  like  effect,  to  the  overseers  who  shall  have  made  out  the  list  in  which  the  name 
of  the  person  so  objected  to  shall  have  been  inserted  ;  or,  if  the  person  objected  to 
shall  have  been  inserted  in  the  list  of  freemen  of  any  city  or  borough,  except  the  city 
of  London,  then  to  the  town-clerk  of  such  city  or  borough  :  and  every  person  so 
objecting  shall  give,  or  cause  to  be  left  at  the  place  of  abode  of  the  person  objected 
to,  as  stated  in  the  said  list,  a  notice,  according  to  the  form  numbered  (11)  in  the 
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the  said  Patrick  Quigley  should,  in  like  manner,  have  specified  such  list ;  as  although 
the  said  note  was  not,  in  fact,  appended  to  the  form  No.  1 1  in  the  said  schedule  (B), 
it  must  be  considered  as  applicable  thereto. 

On  the  other  hand,  it  was  contended,  on  behalf  of  Perkins,  the  objector,  that  the 
said  note  applied  only  to  cities  or  boroughs  in  which  the  overseers  had  to  make  [130] 
out  more  than  one  list  or  set  of  lists  of  voters ;  as,  for  example,  where  they  had  to 
make  out  lists  of  householders  and  of  all  other  persons  (except  freemen)  entitled  to 
vote  by  virtue  of  any  other  right  (under  sect.  13  of  the  said  statute)  (a) ;  and  as  the 
lists  of  freemen  and  liverymen  were  made  out  by  the  clerks  of  the  respective  companies 
(under  sect.  20  of  the  same  act)  (b),  the  overseers  having  nothing  to  do  therewith, 

said  schedule  (B) ;  and  every  notice  of  objection  shall  be  signed  by  the  person 
objecting." 

Sched.  (B.),  No,  10.     "Notice  of  objection. 

"  To  the  overseers  of  the  parish  [or  '  township ']  of  ,  [or  '  to  the  town 

clerk  of  the  city,'  or  borough,]  of  ,  or  otherwise,  as  the  case  may  be. 

"  I  hereby  give  you  notice,  that  I  object  to  the  name  of  ,  being  retained 

in  the  list  of  persons  entitled  to  vote  in  the  election  of  a  member  [or  '  members ']  for 
the  city  [or  '  borough  ']  of 

"  Dated  this  day  of 

"  (Signed)         A.  B.  [place  of  abode],  on  the  list  of 
voters  for  the  parish  of 

"Note. — If  more  than  one  list  of  voters,  the  notice  of  objection  should  specify  the 
list  to  which  the  objection  refers ;  and  if  the  list  contains  two  or  more  persons  of  the 
same  name,  the  notice  should  distinguish  the  person  intended  to  be  objected  to." 

No.  11.     "  Form  of  notice  of  objection  to  be  given  to  parties  objected  to. 

"  To  Mr. 

"  I  hereby  give  you  notice,  that  I  object  to  your  name  being  retained  on  the  list 
of  persons  entitled  to  vote  in  the  election  of  members  [or  '  a  member ']  for  the  city  [or 
'  borough  ']  of 

"  Dated  this  day  of 

"  (Signed)         A.  B.  [place  of  abode],  on  the  list  of 
voters  for  the  parish  of 

(a)  The  6  &  7  Vict.  c.  \K,  s.  13,  enacts,  "that  the  overseers  of  every  parish  or 
township  shall,  on  or  before  the  last  day  of  July  in  every  year,  make  out  or  cause  to 
be  made  out,  according  to  the  form  numbered  (3)  in  the  schedule  (B)  to  this  act 
annexed,  an  alphabetical  list  of  all  persons  who  may  be  entitled  to  vote  in  the  election 
of  a  member  or  members  to  serve  in  parliament  for  such  city  or  borough,  in  respect  of 
the  occupation  of  premises  of  the  clearly  value  of  not  less  than  101.,  situate  wholly  or 
in  part  within  such  parish  or  township,  and  another  alphabetical  list,  according  to  the 
form  numbered  (4)  in  the  said  schedule  (B),  of  all  other  persons  (except  freemen),  who 
may  be  entitled  to  vote  in  the  elections  of  such  city  or  borough  by  virtue  of  any  other 
right  whatsoever,  and  in  each  of  the  said  lists,  the  christian  name  and  surname  of 
every  such  person  shall  be  written  at  full  length,  together  with  his  place  of  abode  and 
the  nature  of  his  qualification  ;  and  where  any  person  shall  be  entitled  to  vote  in 
respect  of  any  property,  (lieu  the  name  of  the  street,  lane,  and  the  number  of  the 
house  (if  any),  or  other  description  of  the  place  where  such  property  may  be  situate, 
shall  be  specified  in  the  list ;  and  the  said  overseer  shall  sign  such  list,  and  shall 
forthwith  cause  a  sufficient  number  of  copies  of  the  said  lists  to  be  written  or  printed, 
and  shall  publish  copies  of  the  lists  on  or  before  the  1st  day  of  August,"  &C.,  &C. 

(//)  Sect.  20,  enacts,  "that  for  providing  a  list  of  such  of  the  freemen  of  the  city 
of  London,  as  are  liverymen  of  the  several  companies  entitled  to  vote  in  the  election 
of  a  member  or  members  to  serve  in  parliament  for  the  city  of  London,  the  secondaries 
of  the  said  city  shall,  on  or  before  the  20th  day  of  .Inly  in  every  year,  issue  precepts 
to  the  clerks  of  the  said  livery  companies,  requiring  them  to  make  out,  or  cause  to  be 
made  out,  at  the  expense  of  the  respective  companies,  an  alphabetical  list,  according 
to  the  form  numbered  (1)  in  the  schedule  (C)  to  this  act  annexed,  of  l  he  freemen  oi 
London,  being  liverymen  of  the  said  respective  companies,  and  entitled  to  vote  in  such 
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[131]  and  as  the  notice  was  addressed  to  the  overseers  of  the  particular  parish  in 
which  the  property  was  situated ;  that  they,  the  said  overseers,  could  not  have  been 
misled  by  the  notice  in  question  ;  and,  further,  that  there  was  no  necessity  to  consider 
the  said  "note  as  applicable  to  the  form  No.  11  in  the  said  schedule  (B),  which  form 
had  been  strictly  followed. 

I  decided  that  each  of  the  said  notices  of  objection  was  sufficient ;  being  of  opinion 
also  that  if  I  rejected  them,  and  did  not  require  Quigley  to  prove  that  he  was  entitled 
to  have  his  name  inserted  in  the  said  list  of  voters,  and  there  had  been  an  appeal  from 
my  decision,  and  the  court  had  reversed  such  decision,  it  would  have  been  then  too 
late  to  require  Quigley  to  prove  that  he  was  so  entitled  ;  and  if  the  court  had  ordered 
his  name  [132]  to  be  expunged  from  the  said  list,  he  would  have  been  excluded  there- 
from without  having  had  any  opportunity  to  prove  his  qualification  (vide  ante,  p.  it,  n.). 

I  therefore  required  it  to  be  proved  that  Quigley  was  entitled  to  have  his  name 
inserted  in  the  said  list  of  persons  entitled  to  vote ;  and  the  same  not  having  been 
proved  to  my  satisfaction,  I  expunged  Quigley 's  name  from  the  said  list. 

If  the  court  are  of  opinion  that  either  of  the  said  notices  of  objection  was  insufficient, 
Quigley's  name  is  to  be  inserted  in  the  register  of  voters  for  the  said  city. 

(Signed)        T.  J.  A.,  revising  barrister. 

(The  cases  of  372  other  parties  were  consolidated  with  the  principal  case.) 
The  said  Robert  Thomas  Perkins  also  objected,  in  like  manner,  to  the  several 
persons  whose  names  are  set  forth  in  the  list  next  following  ;  but  whose  names  were 
retained  upon  the  list  of  voters  (here  followed  a  list  of  four  names)  ;  and  whereas  in 
each  of  the  said  cases  in  the  list  last  above  set  forth,  the  validity  of  the  notices  of 
objection  depends  upon  the  same  point  of  law  as  before  stated  ;  but  in  each  of  the 
last-mentioned  cases  it  was  proved  that  the  person  so  objected  to  was  entitled  to  have 
his  name  inserted  in  the  list  of  voters  ;  and  whereas  it  appeared  to  me  that  in  each  of 
the  said  cases  the  said  K.  T.  Perkins  had  made  a  groundless  objection  to  the  name  of 
the  party  being  retained  in  the  said  list  of  voters  ;  and  whereas  in  each  of  such  last- 
mentioned  cases,  I  made  an  order  in  writing  for  the  payment  by  the  said  K.  T.  Perkins 
of  the  costs  of  the  person  resisting  such  objection,  and  by  such  order  specified  the 
sum  to  be  paid  for  such  costs,  and  ordered  the  same  sum  to  be  paid  on  the  '2d  day  of 
December  next ;  and  whereas  the  said  R.  T.  Perkins  is  desirous  that  the  said  orders 
for  pay-[133]-ment  of  costs  should  be  suspended  until  the  court  have  decided  upon 
the  subject  matter  of  the  before-mentioned  appeal,  it  is  hereby  ordered  that  the  said 
orders  for  the  payment  of  costs  be  suspended  (a),  and  abide  the  event  of  such  appeal, 
unless  the  court  shall  otherwise  direct.         (Signed)         T.  J.  A.,  revising  barrister. 

election;  and  every  such  clerk  shall  sign  such  list,  ami  transmit  the  same  with  two 
printed  copies  thereof,  to  the  secondaries,  on  or  before  the  last  day  of  July,  who  shall 
forthwith  fix  one  such  copy  in  the  Guildhall,  and  one  in  the  Royal  Exchange,  of  the 
said  city,''  &c.,  &c.  ;  and  every  person  whose  name  shall  have  been  omitted,  in  any 
such  list  of  freemen  and  liverymen,  and  who  shall  claim  to  have  his  name  inserted 
therein,  as  having  been  entitled,  on  the  last  day  of  July  then  next  preceding,  to  have 
his  name  inserted  in  such  list,  shall,  on  or  before  the  25th  day  of  August  in  such  year, 
give  or  cause  to  be  given,  a  notice  according  to  the  form  numbered  (2)  in  the  said 
schedule  (C),  or  to  the  like  effect,  to  the  secondaries  and  to  the  clerk  of  that  company 
in  the  list  whereof  he  shall  claim  to  his  name  inserted  ;  and  every  person  whose  name 
shall  have  been  inserted  in  any  list  of  voters  for  the  time  being  for  the  said  city,  may 
object  to  any  other  person  as  not  having  been  entitled  on  the  last  day  of  July  then 
next  preceding  to  have  his  name  inserted  in  any  such  livery  list ;  and  every  person  so 
objecting  shall,  on  or  before  the  said  25th  day  of  August,  give  to  such  other  person, 
or  leave  at  his  place  of  abode,  as  described  in  such  list,  a  notice  according  to  the  form 
numbered  (4)  in  the  said  schedule  (C),  or  to  the  like  effect,  and  shall  give  to  the 
secondaries,  and  to  the  clerk  of  that  company  in  the  list  whereof  the  name  of  the 
person  objected  to  has  been  inserted,  notice  according  to  the  form  numbered  (5)  in 
the  said  schedule  (C),  or  to  the  like  effect ;  and  the  secondaries  shall  include  the  names 
of  all  persons  claiming,  and  so  objected  to  as  aforesaid,  in  two  several  lists.  &c.,  &c. 

(it)  The  words  "such  appeal"  in  the  statute,  are  used  solely  in  connection  with 
appeals  from  the  decision  in  the  ease  in  which  the  order  for  the  payment  of  costs 
is  made. 
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M.  D.  Hill  (with  whom  was  Wordsworth)  for  the  appellant.  As  a  preliminary 
point,  there  is  no  reason  why  the  order  for  the  payment  of  costs  should  have  been 
suspended.  It  seems  to  be  an  unnecessary  favour  shewn  by  the  revising  barrister  to 
the  objector  (b)1.     [Erie  J.     That  point  is  not  raised  for  our  decision.] 

The  objection  raised  in  the  case  applies  equally  to  the  notice  to  the  overseers,  and 
to  that  sent  to  the  party  ;  [134]  but  the  latter,  being  the  most  important,  will  be  first 
considered. 

It  appears  from  schedule  (A)  to  the  registration  act,  Nos.  4  (a)  and  5  (6)2,  that  in  the 
notices  of  objection  in  the  case  of  county  voters,  the  objector  must  specify  the  nature 
of  the  property  in  respect  of  which  the  objection  is  taken.  [Cresswell  J.  The  forms 
do  not  point  out  in  respect  of  what  property  the  objection  is  taken.]  The  form  of 
notice  to  the  party  (No.  5)  is  [135]  addressed  "  To  Mr.  ,  of  ,"  leaving 


(by  The  6&7  Vict.  c.  18,  s.  46,  enacts,  "that  if  in  any  case  it  shall  appear  to  any 
revising  barrister  holding  any  court  as  aforesaid,  that  any  person  shall,  under  this  act, 
have  made  or  attempted  to  sustain  any  groundless  or  frivolous  and  vexatious  claim  or 
objection,  or  title  to  have  any  name  inserted  or  retained  in  any  list  of  voters,  it  shall 
be  lawful  for  the  said  barrister,  in  his  discretion,  to  make  such  order  as  he  shall  think 
fit,  for  the  payment  by  such  person,  of  the  costs,  or  of  any  part  of  the  costs,  of  any 
person  or  persons  in  resisting  such  claim  or  objection  or  title  ;  and  in  every  such  case  the 
said  barrister  shall  make  an  order  in  writing,  specifying  the  sum  which  he  shall  order 
to  be  paid  for  such  costs,  and  by  and  to  whom,  and  when  and  where  the  same  sum 
shall  be  paid,  and  shall  date  and  sign  the  said  order,  and  deliver  it  to  the  person  or 
persons  to  whom  the  said  sum  shall  therein  be  ordered  to  be  paid  :  .  .  .  Provided 
also,  that  such  order  for  the  payment  of  costs  as  aforesaid,  may  be  made  in  any  case, 
notwithstanding  any  party  shall  have  given  notice  of  his  intention  to  appeal  against 
and  decision  of  the  revising  barrister  in  the  same  case ;  but  in  case  of  such  appeal,  the 
said  order  for  the  payment  of  costs  shall  be  suspended,  and  shall  abide  the  event  of 
such  appeal,  unless  the  court  of  appeal  shall  otherwise  direct ;  but  no  appeal  shall  be 
allowed  or  entertained  against,  or  only  in  respect  of,  any  such  order  for  the  payment 
of  costs." 

(a)  .Sched.  (A)  No.  4.     "  Notice  of  objection  to  be  given  to  the  overseers. 

"  To  the  overseers  of  the  parish  [or  '  township,'  as  the  case  may  be,]  of 
"  I  hereby  give  you  notice  that  I  object  to  the  name  of  the  person  mentioned  and 
described  below,  being  retained  in   the  list  of  voters   for  the  county,  [or  'for  the 
riding,  parts,'  or  '  division  of  the  county  ']  of 


Christian   name    and 
Kiimame  of  the  voter 
objected  to,  as    de- 
scribed  in    the   lisi 
or  register. 

Place  of  abode  as 
described. 

Nature  of  qualifica- 
tion as  described. 

Street,   lane,  or  other 
like  place  where  the 
qualifying  property 
is    situaU',    &C,    as 
described  in  the  list 
or  register. 

(//)'-  No.  5.     "Notice  of  objection  to  be  given  to  the  parties  objected  to  by  any  person 

other  than  overseers,  and  to  the  occupying  tenant  of  the  qualifying  property. 

"To  Mr.  ,  of  .  [here  insert  the  name  and   place   of  abode   of 

the  person  objected  to,  as  described  in  the  list  ;  and  in  the  ease  of  notice  to  the  tenant 
of  the  qualifying  property,  insert  his  name  and  plan1  of  abode  as  described  in  the  list  |. 

"Take  notice,  that  I  object  to  your  Dame  [in  the  notice  to  the  tenant,  instead 
of  the  words  'your  name,'  insert  the  name  of  the  person  objected  to,]  being  retained 
in  the  [here  insert  the  name  of  the  parish]  list  of  voters  for  the  county  of  , 

[or  '  for  the  riding,'  &c.]. 

"Dated  this  day  of  18     . 

"(Signed)        A.  B.  of  [place  of  abod 
register  of  votors  for  the  parish  of 


Oil   t  lie 
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a  blank  after  the  name ;  and  at  any  rate,  the  objector  is  to  mention  the  name  of  the 
parish  list,  in  respect  of  which  the  objection  is  made.  There  can  be  no  reason  why  a 
greater  privilege  should  be  conferred  upon  voters  for  counties  than  for  boroughs.  The 
form  of  the  notice  in  the  latter  case,  given  in  schedule  (B),  No.  11,  runs  thus  : — "  I  object 
to  your  name  being  retained  on  the  list  of  persons  entitled  to  vote,"  &c.  It  is  impos- 
sible to  say  what  list  is  intended  by  such  a  notice.  In  point  of  fact,  there  is  no  list 
of  persons  entitled  to  vote  till  the  revising  barrister  has  exercised  his  functions.  The 
notice  in  this  case  gives  no  information.  Where  a  parish  is  connected  with  an  extra- 
parochial  place — as  the  parish  of  St.  Dunstan's  in  the  West  is  with  the  Temple,  in  this 
city — separate  lists  are  made  out,  one  for  the  parish  and  another  for  the  extra-parochial 
place  (a)1.  Separate  lists  are  also  made  out  for  each  of  the  different  parishes,  which,  in 
London,  amount  to  fifty -one,  as  appears  by  the  London  tire  act,  22  Car.  2,  e.  11, 
ss.  62,  63.  There  are  also  numerous  companies  of  freemen,  in  each  of  which  a  separate 
list  is  made  out.  "The  list,"  therefore,  mentioned  in  the  notice  cannot  refer  to  any 
general  list.  The  seventeenth  section  of  the  registration  act  (6  &  7  Vict.  c.  18),  which 
requires  the  notices  of  objection  to  be  given,  says  that  the  party  may  object  to  any 
person  as  not  entitled  "to  have  his  name  inserted  in  any  list  [136]  of  voters  for  the 
same  city  or  borough."  The  words  of  this  section  are  to  be  taken  distributively  ;  and 
the  same  construction  is  to  be  put  upon  the  forms  in  the  schedule.  If  the  words  in 
the  form  were  "any  list"  they  would  give  no  information;  and  the  adoption  of  the 
words  "  the  list "  gives  no  more.  The  voter  has  a  right  to  be  informed  to  what  list 
the  objection  is  intended  to  apply.  In  the  notice  to  the  overseers,  the  objector 
necessarily  gives  the  information,  at  least  as  to  the  parish,  because  the  notice  is 
directed  to  them  as  "  the  overseers  of  the  parish  of  ."     But  according  to  the 

notice  given  in  this  case  to  the  party  himself,  he  must  be  prepared  to  protect  every 
qualification  he  may  happen  to  have  in  the  city.  [Cresswell  J.  It  will  be  sufficient  if 
he  has  one  good  qualification.  Erie  J.  It  may  be  doubted  whether  there  are  many 
voters  with  such  an  ubiquity  of  qualification.]  It  is  quite  possible  that  there  may  be  («)"• 
A  party  may  wish  to  have  his  name  retained  for  one  particular  qualification  alone  which 
he  knows  to  be  good  ;  and  that  may  be  the  very  one  intended  to  be  attacked.  The  form 
(No.  10)  is  the  first  of  the  forms  of  notices  of  objection  in  boroughs,  and  the  note  at 
the  foot  of  it  may  be  considered  as  applicable  to  the  following  form.  In  a  city  or 
borough,  where  there  is  only  one  list  of  voters — as  where  there  is  only  one  parish, 
and  there  are  no  voters  but  101.  householders — the  note  will  have  no  application. 
[Tindal  C.  J.  The  difficulty  which,  as  you  contend,  is  thrown  upon  the  voter,  is  that  he 
may  not  be  aware  to  what  parish  list  the  objection  applies,  and  that  he  may  have  to  hunt 
over  several  lists  :  but  by  the  eighteenth  section,  the  overseers  are  to  pub-[137]-lish 
a  list  of  persons  objected  to,  and  that  would  inform  the  party  (a)3.]  A  party  is  surely 
not  to  be  compelled  to  examine  the  lists  on,  it  may  lie,  ten  different  church  doors. 
[Erie  J.  That  supposes  the  extreme  case  of  a  party  having  a  qualification  in  ten 
different  parishes.]  The  question  is,  whether  it  is  not  more  reasonable  that  the 
objector  should  give  the  information.  [Tindal  C.  J.  The  question  rather  is,  whether 
he  is  required  to  do  so  by  the  act.]     By  the  reform  act  no  notice  was  required  to  be 

(a)1  The  6  it  7  Vict.  c.  18,  s.  22,  enacts,  "that  every  precinct  or  place,  whether 
extra-parochial  or  otherwise,  which  shall  have  no  overseers  of  the  poor,  shall,  for  the 
purpose  of  making  any  claim,  and  making  out  any  list  directed  by  this  act,  be  deemed 
to  be  within  the  parish  or  township  adjoining  thereto,  and  sharing  in  the  right  of 
election  to  which  such  claim  or  list  may  relate  ;  and  if  such  parish  or  place  shall  adjoin 
two  or  more  parishes  or  townships  situated  as  aforesaid,  it  shall  be  deemed  to  be 
within  the  least  populous  of  such  parishes  or  townships,  according  to  the  last  census 
for  the  time  being." 

(a)2  It  frequently  happens  that  the  same  person  is  included  in  the  list  of  the  over- 
seers of  several  parishes  iir  respect  of  local  qualifications  from  property  occupied  by 
him,  arrd  also  that  his  rrame  is  inserted  in  the  list  of  freemen,  or  of  scot  arrd  lot  voters, 
or  of  potwallers,  &c. 

(a)3  He  would  have  to  examine  the  lists  of  objection  for  the  parishes  iir  which  his 
name  appeared  for  the  purpose  of  ascertaining  which  set  of  overseers  had  received 
notice  of  objection,  but  when  he  had  ascertained  what  qualification,  or  rather  the 
parish  iir  which  the  qualification  or  qualifications  meant  to  be  attacked  was  situate. 
Ire  would  lie  relieved  from  the  necessity  of  preparing  to  defeird  any  other  qualification. 
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given  to  the  party  objected  to  (i.e.  in  cities  and  boroughs).  The  legislature  has  now 
said  that  a  notice  shall  be  given  ;  and  it  must  have  been  meant  that  it  should  convey 
reasonable  information  to  the  party.  [Erie  J.  The  notice  is  to  be  given  "according 
to  the  form  "  in  the  schedule.]  A  rigid  and  superstitious  compliance  with  the  form 
was  not  intended.  The  case  of  Tudball,  App.,  and  the  Town  Clerk  of  Bristol,  Resp. 
(ante,  vol.  v.  p.  5),  shews  that  the  forms  may  be  departed  from  ;  and  even  that  a  strict 
compliance  with  the  form  may  render  the  notice  bad.  [Tindal  C.  J.  The  seventeenth 
section  says,  that  the  notice  to  the  overseers  shall  be  given  according  to  the  form 
No.  10,  "or  to  the  like  effect,"  but  these  words  are  not  repeated  in  speaking  of  the 
form  (No.  11)  of  the  notice  to  the  party.]  The  words  "to  the  like  effect "  are  in  ease 
of  the  objector.  The  notice  in  Tudball,  App.,  and  the  Town  Clerk  of  Bristol,  Resp.,  was 
held  bad,  though  the  words  "  to  the  like  effect "  did  not  refer  to  that  form.  It  is  very 
unsafe  to  rely  servilely  on  forms  given  in  [138]  statutes ;  as  is  often  seen  in  cases  of 
convictions.  In  the  notice  of  objection  in  the  case  of  freemen,  under  sect.  20,  which 
is  to  be  according  to  the  form  No.  4  in  schedule  (C),  the  name  of  the  company  is 
mentioned  to  which  the  objection  applies,  so  that  every  requisite  information  is  there 
given  to  the  party  objected  to. 

As  to  the  notice  to  the  overseers,  it  must  be  admitted  that  the  heading  is  sufficient, 
as  it  shews  to  what  parish  the  objection  is  pointed  ;  but  still  where  there  are  more 
lists  than  one,  the  note  applies.  And  in  the  city  of  London  the  overseers,  wdiere 
there  are  extra-parochial  places  like  the  Temple,  have  to  make  out  more  than  one 
list  (a).  [Erie  J.  That  is  not  so  stated  in  the  case.  We  cannot  take  judicial  notice 
of  it.] 

Humfrey  (with  whom  was  Grove)  for  the  respondent.  The  whole  matter  is 
explained  by  the  13th  section  of  the  registration  act.  The  overseers  are  thereby  required 
bo  make  out  a  list  of  the  101.  householders  in  their  parish,  and  also  another  list  of  all 
other  persons  (except  freemen)  who  are  entitled  to  vote.  In  many  places  there  are 
other  voters  who  are  not  freemen  ;  as  in  the  city  of  Westminster,  where  the  old 
reserved  righl  of  voting  is  in  the  inhabitant  householders  paying  scot  and  lot.  But 
in  London  there  are  only  101.  householders  and  freemen  who  are  entitled  to  vote. 
The  overseers  of  each  parish,  therefore,  only  make  out  one  list.  The  notice  to  the 
party  objected  to — which  was  first  given  by  this  act— is  required  to  be  in  a  certain 
form,  and  that  form  has  been  followed.  The  argument  on  the  other  side  being  entirely 
ab  iii'-oiiYeiiienti,  might  properly  be  addressed  to  the  legislature,  but  it  can  have  no 
[139]  weight  in  a  court  of  law.  If  it  were  to  be  adopted,  an  objector  would  himself 
have  to  reconstruct  the  form  of  the  notice  given  by  the  act.  The  note  at  the  foot  of 
No.  10  clearly  applies  to  that  form,  and  not  to  No.  11.  The  corresponding  forms 
Nos.  4  and  5  in  schedule  (C),  which  relate  to  the  freemen,  are  inverted  in  order; 
No.  1  being  the  notice  to  the  parties,  and  No.  5  the  notice  to  the  secondaries,  who 
publish  the  list  of  freemen  in  the  same  manner  that  the  overseers  publish  the  lists  of 
101.  householders;  and  a  note  is  appended  to  No.  5,  in  schedule  (C),  similar  to  that 
which  is  appended  to  No.  10  in  schedule  (B).  [Cresswell  J.  The  note  at  the  foot 
of  No.  10  says,  "if  the  list  contains  two  or  more  persons  intended  to  be  objected 
to."  But  it  could  not  be  necessary  to  specify  which  party  was  meant  in  a  notice 
addressed  to  and  served  upon  the  party  himself.]  It  is  impossible,  therefore,  that  the 
whole  of  the  note  to  No.  10  can  apply  to  No.  II.  In  Tudball,  .  //>/>.,  and  the  Town 
Clerk  nf  Bristol,  Resp.,  the  notice  contained  an  actual  misdescription,  calculated  t" 
mislead  the  party.  That  is  not  shewn  to  have  been  I  lie  case  here,  nor  is  it  shewn 
thai  the  parties  objected  to  have  properly  elsewhere.  Possibly  (hat  fact  might  have 
made  some  difference ;  sec  Gadsby,  ./yy..  Wovrburton,  Resp.  (ante,  p.  17).  It  is  contended, 
that  at  least  the  name  of  the  parish  ought  to  be  mentioned  in  the  notice  to  the  party. 
But  in  the  form  given,  there  is  no  blank  in  which  such  a  designation  could  lie 
introduced. 

M.  I).  Hill,  in  reply.    The  alteration  suggested  in  the  notice,  might  easily  be  made, 

if  alter  the  words  "on  the  list"  the  words  "for   the   parish  of "  were  added. 

The  17th  section,  clearly  refers  to  one  list  out  of  several.  It  might  be  argued  that 
the  note  to  the  form  No.  5,  schedule  (('<)  is  unnecessary,  as  the  company  to  which 
[140]  the  party  belongs  is  mentioned  in  the  body  of  the  notice.     This  only  shews 

(u)  The  twenty-second  section  of  the   registration   act  (supra,  p.   L36,  u.  (a))  doei 
not  require  the  overseers  to  make  out  separate  lists  in  such  a  case. 
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that  the  whole  of  the  note  at  the  foot  of  No.  10  in  Schedule  (B)  may  not  be  applicable 
in  all  cases. 

TlNDAL  C.  J.  The  question  raised  in  this  case  is,  whether  the  notice  of  objection 
sent  by  the  respondent  are  sufficiently  in  compliance  with  the  provisions  of  the  6  &  7 
Vict,  c,  18  ;  and  it  appears  to  me  that  the  notices  are  fully  sufficient.  The  difficulty 
particularly  complained  of  is,  that  the  notice  to  the  party  himself  does  not  specify 
the  particular  list  to  which  the  objection  is  intended  to  apply  ;  and  that,  as  a  party 
maj7  have  various  qualifications  within  a  borough,  a  notice  in  the  present  form  would 
impose  upon  him  the  difficulty  of  examining  more  than  one  list.  I  admit  that  this  is 
a  difficulty  which  to  some  extent  may  be  imposed  upon  the  party  ;  and  possibly  if  it 
had  occurred  to  the  legislature  they  might  have  framed  a  form  of  notice  somewhat  in 
the  manner  that  has  been  suggested.  But  I  think  it  clear  that  this  is  not  an  objection 
that  can  apply  to  the  notice  to  the  overseers  in  cases  where  they  make  out  only  one 
list.  The  notice  is  sent  to  the  overseers  of  a  particular  parish,  and  it  can  apply  only 
to  a  qualification  arising  out  of  property  situate  in  that  parish.  And  though  there  is 
some  difficulty  in  the  case  of  the  notice  to  the  party  himself,  there  does  not  appear  to 
me  to  be  much.  If  he  has  qualifications  in  different  parishes,  he  must  know  in  which 
they  are  situated.  The  statute  requires  that  a  list  of  the  parties  objected  to  shall  be 
published  for  two  Sundays  upon  the  church  doors  by  the  overseers  of  the  parish. 
And  there  is  no  very  great  hardship  imposed  on  a  party  who  had  received  a  notice  of 
objection,  in  the  first  place  to  make  some  inquiry  of  the  objector  (a)1,  or  [141]  to  go 
himself,  or  to  send  some  one  else,  to  examine  the  list  of  the  parties  objected  to  in  the 
parishes  in  which  he  may  have  property. 

But  the  question  in  this  case  has  not  to  be  determined  by  any  supposed  hardship 
that  may  arise,  but  upon  the  consideration  whether  or  not  the  notice  of  objection  is  in 
compliance  with  the  act  of  parliament.  It  is  to  be  observed  that  the  notice  to  the 
party  objected  to  is  required,  for  the  first  time,  by  the  registration  act.  Before  that 
act  no  notice  was  required  to  be  given  to  the  party  himself  in  boroughs.  It  was 
sufficient  to  give  a  notice  to  the  overseers,  the  form  of  which  is  set  out  in  schedule  (I) 
No.  5  to  the  reform  act.  It  was  probably  thought  right  by  the  legislature  that  a 
borough  voter  should,  in  this  respect,  stand  upon  the  same  footing  with  the  county 
voter,  to  whom  a  notice  of  objection  was  given  under  sect.  39  of  the  former  act  (a)2 ; 
and,  consequently,  the  seventeenth  section  of  the  registration  act  (supra,  p.  135) 
requires  that  a  notice  shall  be  given  to  the  party  objected  to,  in  a  [142]  certain  form. 
Now  the  notice  of  objection  in  this  case  is  in  strict  and  exact  conformity  with  the 
form  No.  1 1  in  schedule  (B)  which  is  pointed  out  by  the  seventeenth  section  as  the 
one  proper  to  be  followed.  And  the  only  ground  upon  which  any  argument,  founded 
upon  the  statute  itself,  is  raised  is,  that  the  note  at  the  foot  of  the  form  No.  10  is 
virtually  required  to  be  applied  to  the  form  No.  11.  And  it  is  said  that,  inasmuch  as 
where  there  are  several  lists  made  out  by  the  overseers,  an  objector  must  state,  in  his 
notice  to  them,  to  which  list  his  objection  applies,  so,  by  analog}7,  where  a  party  has 
several  qualifications,  the  objector  should  state  in  respect  of  which  of  them  the  objec- 
tion is  taken.  But  to  this  argument  it  is  sufficient  to  answer  that  it  is  most  clear 
a  court  of  law  has  no  power  to  create  a  rule  drawn  from  any  such  analogy.     And  for 

(a)1  Vide  ante,  p.  20. 

(a)2  The  reason  for  requiring  which  appears  to  have  been,  that  a  residence  in  the 
county  being  dispensed  with  by  the  act  of  14  G.  3,  c.  58,  the  voter  might  not  have  an 
opportunity  of  seeing  the  overseers'  list  of  objected  votes. 

Before  the  8  H.  6,  c.  7  (as  to  which  see  4  Rot.  Pari.  350,  No.  39),  elections  for 
counties  were  made  in  pleno  comitatu,  that  is,  as  generally  understood,  in  the  presence 
and  with  the  concurrence  of  all  men  of  free  condition,  who  owed  suit  and  service  to 
the  county  court  Vide  7  H.  4,  c.  15  ;  and  see  the  short  petition  for  that  act,  3  Rot. 
Pari.  588,  No.  83.  As  minors  were  capable  of  knighthood,  and  were  liable  to  be 
summoned  to  the  county  court,  so  they  appear  to  have  elected,  and  to  have  been 
elected,  without  objection,  2  Hatsell's  Precedents,  10,  until  the  8  H.  6,  c.  7,  restricted 
the  right  of  election  to  such  resiants  as  had  40s.  freeholds  ;  but  the  14  G.  3,  c.  58, 
dispenses  with  the  condition  of  resiance.  The  enormous  expense  of  county  elections 
since  the  passing  of  the  14  G.  3,  c.  58,  does  not  appear  to  have  been  considered  at  the 
time  of  the  reform  act  a  sufficient  reason  for  putting  county  voters  upon  the  same 
footing  with  borough  voters  with  respect  to  residence. 
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these  reasons  ;  that  in  the  former  act,  which  gives  the  form  of  notice  to  the  overseers, 
there  is  no  such  note  ;  that  it  is  given  for  the  first  time  by  the  6  &  7  Vict.  c.  18,  and 
that  it  is  there  appended  to  the  form  No.  10,  and  not  to  the  form  No.  11.  I  am 
therefore  of  opinion  that  there  is  no  analogy  in  the  case,  and  that  unless  we  take  upon 
ourselves,  not  simply  to  declare  the  law  hut  to  make  it,  we  have  no  right  to  require 
the  objector  to  adopt  a  different  form  from  that  which  has  been  pointed  out  by  the 
statute.     The  decision  of  the  revising  barrister  must  be  affirmed. 

Cresswei.l  J. ((()'.  I  am  of  the  same  opinion.  The  notice  of  objection  in  this 
case  given  to  the  part}'  objected  to  is  in  the  precise  terms  prescribed  by  the  schedule 
appended  to  the  seventeenth  section  of  the  6  &  7  Vict.  c.  18.  It  may  be  laid  down 
as  a  safe  rule,  in  the  construction  of  acts  of  parliaments,  that  we  are  to  look  at  the 
words  of  the  act  and  to  render  them  strictly,  [143]  unless  manifest  absurdity  or 
injustice  should  result  from  such  a  construction.  And  it  is  no  part  of  our  duty 
to  inquire  whether  or  not  this  construction  is  the  most  beneficial  for  the  party. 
Undoubtedly,  the  notice  of  objection  might  be  so  framed  as  not  to  put  the  party 
objected  to  to  the  trouble  of  casting  about  to  ascertain  to  what  particular  qualification 
the  objection  was  intended  to  apply.  But  we  must  look  to  the  form  as  it  is  given, 
and  not  speculate  upon  how  it  might  have  been  given.  The  construction  we  are 
putting  upon  the  acts,  leads  to  no  manifest  injustice  or  absurdity.  It  is  said  that 
some  hardship  will  result  from  it ;  and  possibly  there  may  be  some,  but  not  enough 
to  induce  us  to  depart  from  the  plain  words  of  the  act.  It  has  been  argued,  that  a 
party  may  choose  to  rely  upon  his  not  having  been  objected  to,  as  to  some  particular 
qualification,  and  therefore  that  he  may  not  appear  to  support  his  vote.  If  he  does 
so,  he  must  take  the  consequences.  The  notice  of  objection  in  this  case  must  be  taken 
to  give  the  party  notice  that  he  is  objected  to  as  an  occupier.  He  must,  therefore, 
examine  the  lists  in  every  parish  in  which  he  has  a  qualification  as  occupier  and  as  to 
the  hardship  of  this,  a  party  must  do  the  same  in  order  to  ascertain  whether  his  name 
is  on  the  lists  published  by  the  overseers  (a)2.  With  regard  to  some  observations  that 
have  been  made  as  to  the  uncertainty  of  decisions,  it  is  to  be  observed  that  the  revising 
barristers  act  as  judicial  officers;  and  from  the  manner  in  which  the  cases  in  appeals 
from  their  decisions  have  come  before  us,  there  is  very  little  reason  to  suppose  that 
they  do  not  carefully  per-[144]-form  their  duty  (a)\  The  case  of  Tudball  and  the  Town 
1 7<  /  /.'  of  Bristol  is  no  authority  here.  An  objector  is  bound  to  describe  himself 
properly.  In  that  case  he  described  himself  as  being  on  a  list,  on  which,  in  point  of 
fact,  he  was  not. 

ERLE  .1.  I  also  think  the  notice  of  objection  was  sufficient.  The  words  of  the 
act  and  of  the  schedule  are  perfectly  clear;  but  it  has  been  argued  that  we  ought  to 
alter  the  ait,  because  of  some  inconvenience  that  may  result  from  a  too  strict  adher- 
ence to  it.  We  ought  to  use  such  a  power,  as  that  of  interpreting  acts  of  parliament 
in  any  other  but  the  strict  sense  of  the  words  with  the  greatest  scrupulosity  ;  and 
certainly  we  cannot  exercise  it  where  the  law  is  so  clearly  expressed  as  in  this  case. 
It  has  been  suggested  that  a  party  may  have  various  qualifications  as  an  occupier  in 
the  same  place.  I  should  think  such  a  ease  was  likely  to  occur  very  seldom (5).  Tho 
answer  to  such  a  supposition  has  already  been  given,  namely,  that  the  party  objected 
to  may  apply  to  the  objector  for  information  (c) ;  probably,  however,  he  would  not 
be  bound,  and  would  decline  to  answer;  but  even  then,  it  seems  that  no  substantial 
inconvenience  can  result  to  the  party.  As  to  bringing  the  note  at  the  foot  of  the 
form  No.  10  down  to  the  form  No.  11,  I  think  it  was  clearly  not  intended  that  it 

(")'   Maule  .1.  was  absent. 

(<()-'  The  objector  would  have  a  light  ti>  assume  that  the  party  to  whom  he  objected 
had  already  examined  the  list  of  voters  for  the  parishes  in  which  he  was  qualified,  for 
the  purpose  of  ascertaining  that  his  name  was  or  was  not  omitted.  Upon  receiving 
the  notice  of  objection  he  would  have  to  inspect  the  list  of  names  objected  to,  for  each 
palish  in  which  bis  name  had  been  inserted  as  ;i  voter. 

(n)3  The  observations  had  been  made  by  Mr.  Hill  in  the  course  of  his  argument. 
lie  afterwards  stated  he  meant  them  to  apply  to  all  tribunals. 

(A)  hi  large  towns  it  frequently  happens  that  a  party  has  his  house  in  one  palish, 
and  that  he  is  the  joint  or  sole  occupier  of  a  counting  house,  warehouse  or  shop,  iVe. 
in  another. 

(c)  Vide  ante,  p.  20. 
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should  be  so  applied.  The  note  is  omitted  in  both  instances  of  the  form  of  the  notice 
of  objection  to  be  given  to  the  party  himself.  He  can  have  no  doubt  who  is  meant 
by  the  notice. 

Decision  affirmed. 


[145]    City  of  London. 

George  Wansey,  Appellant;  and  Robert  Thomas  Perkins  and 
Others,  Respondents.     (Lockey's  Case.)    Jan.  23,  1845. 

[S.  C.  8  Scott,  N.  R.  970 ;  14  L.  J.  C.  P.  59 ;  9  Jur.  115.] 

A  claim  to  be  rated  made  under  the  thirtieth  section  of  the  2  W.  4,  c.  45,  is  good  only 
for  the  single  rate  at  that  time  in  force. 

Robert  Thomas  Perkins  objected  to  the  name  of  Richard  Lockey  being  retained  in 
the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the  city  of  London. 

The  revising  barrister  decided  that  Lockey's  name  ought  to  be  expunged,  and 
thereupon  expunged  the  said  name  from  the  said  list,  subject  to  the  opinion  of  this 
court  upon  the  following  case  : — 

The  name  of  the  said  Richard  Lockey  was  inserted  in  the  list  of  voters  for  the 
parish  of  St.  Michael,  Wood  Street,  in  respect  of  the  occupation  of  "a  warehouse," 
8  Wood  Street. 

The  only  question  raised  in  the  case,  was,  as  to  the  effect  of  a  claim  to  be  rated  to 
the  poor-rate,  made  by  Lockey  under  the  following  circumstances. 

On  the  26th  of  July  1837,  Lockey  was  the  occupier  of  the  said  warehouse  as 
tenant,  and  on  or  about  that  day  he  claimed  to  be  rated  to  the  relief  of  the  poor  in 
respect  of  the  premises  so  occupied  by  him,  there  being  then  a  rate  for  the  time  being 
in  the  said  parish  ;  but  there  not  being  any  rate  due  in  respect  of  such  premises,  the 
overseers  neglected  to  put  his  name  on  the  rate  for  the  time  being.  Other  rates  for 
the  relief  of  the  poor  were  subsequently  made  in  the  said  parish,  between  the  26th  of 
July  1837  and  the  31st  of  July  [146]  1843,  and  between  the  said  31st  of  July  1843 
and  the  31st  of  July  1844,  two  rates  for  the  relief  of  the  poor  were  made  in  the  said 
parish, — one  on  the  11th  of  October  1843,  and  one  on  the  14th  of  February  1844. 
Lockey  occupied  the  premises  from  the  said  26th  of  July  1837  to  the  said  31st  of  July 
1844,  inclusive ;  but  he  was  not  rated,  in  fact,  in  respect  of  such  premises  to  any  rate 
for  the  relief  of  the  poor,  made  after  the  said  26th  of  July  1837,  and  he  did  not  make 
any  claim  to  be  rated  after  the  said  26th  of  July  1837. 

On  behalf  of  Lockey  it  was  contended,  that,  inasmuch  as  the  overseers  had  neglected 
to  put  his  name  on  the  rate  which  was  the  rate  for  the  time  being  when  he  so  claimed 
to  be  rated  as  aforesaid,  and  as  he  was,  by  virtue  of  sect.  30  of  the  2  W.  4,  c.  45  (a) 
to  be  deemed  to  have  been  rated  to  the  relief  of  the  poor  in  respect  of  the  said 
premises  from  the  period  at  which  the  rate  had  been  made  in  respect  of  which  he  had 
so  claimed  to  be  rated,  it  was  not  necessary  that  the  claim  should  be  repeated,  and 
that  Lockey  was  to  be  deemed  to  be  rated  to  all  subsequent  poor-rates  made  in  the 
parish,  so  long  as  he  continued  in  the  occupation  of  the  same  premises. 

I  decided  that  the  operation  of  the  said  claim  was  limited  to  the  rate  for  the  time 
being  when  the  said  claim  was  so  made  as  aforesaid,  and  that  Lockey  could  nut  be 
deemed  to  be  rated  in  respect  of  the  premises  during  the  time  of  his  occupation  thereof 
required  by  sect.  27  of  the  said  act.  (Signed)         T.  J.  A.,  revising  barrister. 

Levy  Myers  duly  gave  notice  to  the  overseers  of  the  parish  of  St.  Botolph,  without 
Aldgate,  in  the  said  city,  that  he  claimed  to  have  his  name  inserted  in  the  list  made 
by  them  of  persons  entitled  to  vote  in  the  election  of  members  for  the  city  of  London  ; 
and  in  his  notice  of  [147]  claim  he  stated  the  particulars  of  his  qualification  to  be  a 
"  house,  3  Stony  Lane." 

I  decided  that  Myers  was  not  entitled  to  have  his  name  inserted  in  the  said  list 
of  voters, — subject  to  the  opinion  of  this  court  upon  the  following  case  : — 
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The  only  question  raised  was,  as  to  the  effect  of  a  claim  to  be  rated  to  the  poor 
rate  made  by  the  said  Levy  Myers  under  the  following  circumstances. 

On  the  29th  of  December  1842,  the  said  Levy  Myers  was  the  occupier  of  the  said 
house,  as  tenant,  and  on  that  day  the  said  Levy  Myers  duly  claimed  to  be  rated  to 
the  relief  of  the  poor  in  respect  of  the  premises  so  occupied  by  him,  there  being  then 
a  rate  for  the  time  being  in  the  said  last-mentioned  parish,  but  there  not  being  any 
rate  due  in  respect  of  such  premises.  The  overseers  neglected  to  put  the  name  of  the 
said  Levy  Myers  on  the  rate  for  the  time  being  ;  other  rates  for  relief  of  the  poor 
were  subsequently  made  in  the  said  last-mentioned  parish  between  the  said  29th  of 
December  1842,  and  the  31st  of  July  1843.  And  between  the  31st  of  July  1843,  and 
the  31st  of  July  1844,  four  rates  for  the  relief  of  the  poor  were  made  in  the  said  last- 
mentioned  parish  ;  that  is  to  say,  one  on  the  31st  of  August  1843  ;  one*  on  the  28th 
of  December  1843 ;  one  on  the  28th  of  March  1844  ;  and  one  on  the  4th  of  July  1844. 
The  said  Levy  Myers  occupied  the  said  premises  from  the  said  29th  of  December  1842, 
to  the  said  31st  of  July  1844,  inclusive  ;  but  he  was  not  rated  in  fact  in  respect  of 
such  premises  to  any  rate  for  the  relief  of  the  poor  made  after  the  said  29th  of 
December  1842.  And  he  did  not  make  any  claim  to  be  rated  after  the  said  29th 
of  December  1842. 

The  validity  of  the  objection  to  Myers's  claim  to  be  inserted  in  the  list  of  voters 
depended,  and  was  decided  by  me,  upon  the  same  point  of  law  as  that  upon  which 
the  validity  of  the  objection  in  Lockey 's  case  depended,  [148]  and  was  decided  ;  and  I 
directed  the  two  cases  to  be  consolidated. 

(Signed)         T.  J.  A.,  revising  barrister. 

The  validity  of  the  claims  and  objections  determined  by  me  in  the  cases  of  the 
respective  parties  whose  names  are  hereafter  next  set  forth,  depended  and  were 
decifled  by  me  upon  the  same  point  of  law  as  that  upon  which  the  validity  of  the 
objection  in  the  before-mentioned  case  of  Richard  Lockey  depended  and  was  decided  ; 
except  in  so  far  as  in  each  of  the  cases  of  the  said  last-mentioned  parties,  the  claim  to 
be  rated  was  made  respectively  after  the  31st  of  July  1843;  and  it  was  contended 
before  me  on  behalf  of  each  of  the  parties,  that  as  the  claim  to  be  rated  in  each  of  the 
List  mentioned  cases  was  made  after  the  31st  of  July  1843,  each  of  such  claims  was 
operative  to  put  the  party  making  the  claim,  upon  the  rates  made  after  such  claim 
and  before  the  31st  of  July  1844  ;  and  I  decided,  as  to  the  operation  of  the  said  claim, 
in  tlic  same  manner  as  I  had  previously  decided  in  the  case  of  the  said  Richard  Lockey  ; 
and  as  this  court  might  be  of  opinion  that  there  was  a  difference  in  this  respect  between 
a  claim  to  be  rated  made  before  the  31st  of  July  1843,  and  a  similar  claim  made  after 
thai  date  ;  to  enable  the  court  to  decide  upon  such  point  if  the  court  should  so  think 
fit,  the  dates  between  the  31st  of  July  184.".  and  31st  of  July  1844,  when  the  poor- 
rates  wciv  made  in  the  respective  parishes  in  which  the  premises  were  situated,  in 
respect  of  which  the  parties  were  either  inserted  in  the  list  of  voters,  or  claimed  to  be 
so  inserted,  arc  set  forth  under  each  parish,  and  the  date  of  the  claim  to  be  rated  made 
by  cadi  party  is  also  respectively  set  down  against  his  name. 

(Then  followed  a  list  of  the  names  of  ten  parties  objected  to  and  of  two  claimants 
in  different  parishes  with  the  dates  of  the  poor-rates  made  therein  between  the  [149] 
31st  of  July  1843  and  31st  of  duly  1844,  and  the  dates  of  their  claims  to  be  rated.) 
And,  as  in  the  cases  of  the  claimants,  there  was  no  party  in  whose  favour  the  decision 
appealed  against  had  been  given,  the  overseers  of  the   parish,  in   the   list    whereof  the 

said  parties  respectively  claimed  to  have  their  names  inserted,  were  named  to  be  the 

respondents  jointly  with  the  said  Robert  Thomas  Perkins  in  the  consolidated  appeals. 

(Signed)        T.  •!.  A.,  revising  barrister. 

M.  I).  Hill,  (with  whom  was  Wordsworth),  for  the  appellant.  The  thirtieth  section 
of  the  reform  act  confers  a  statutory  power  upon  the  overseers  to  alter  the  poor  rale 
by  the  insertion  of  the  names  of  parties  who  nave  claimed  to  be  rated.  If  the  claim 
be  complied  with,  its  effect  is  coincident  with  the  continuation  of  the  party's  oceupa 
tion.  If  it  bo  not  complied  with,  the  claimant  ought  not  to  be  damnified  by  the 
neglect  of  overseers.     There  can  be  no  reason  why  a  claim  should   be  operative   for 

two  or   three  rates  and  not    for   m [Tiudal  ( '.  .1.      How  does  it    appear   that    it    is 

operative  for  two  or  three  rates]     The  question  appears  to  be,  whether  it    is  good  for 
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more  than  the  rate  in  force  at  the  time  when  the  claim  is  made.]  The  words  of  the 
section  are  express,  that  if,  after  a  claim  to  be  rated,  the  overseers  neglect  or  refuse 
to  put  a  party  on  the  rate,  he  "shall  nevertheless,  for  the  purposes  of  this  act,  be 
deemed  to  have  been  rated  to  the  relief  of  the  poor  in  respect  of  such  premises  from 
the  period  at  which  the  rate  shall  have  been  made,  &c."  [Tindal  C.  J.  You  construe 
that  to  mean — from  that  period  for  ever  after?]  At  least  so  long  as  he  continues  in 
the  occupation  of  the  premises.  [Erie  J.  Suppose  the  overseers  put  his  name  on, 
and  afterwards  omit  it.  Tindal  C.  J.  The  party  is  not  only  to  claim,  but  also  to 
tender  and  pay  the  rate,  if  due.]  The  case  finds  that  no  rate  was  due  at  the  time 
[150]  of  the  respective  claims  to  6e  rated  [Crcsswell  .1.  You  say  that  the  terminus 
a  quo  of  the  rating  is  given,  but  not  the  terminus  ad  queni.  It  is  to  be  observed  that 
the  words  are  "  shall  be  deemed  to  have  been  rated,"  not  "  to  be  rated.']  It  was 
necessary  to  give  the  terminus  a  quo :  the  absence  of  the  terminus  ad  quem  shews 
that  no  prospective  limits  to  the  effect  of  the  claim  were  contemplated.  It  cannot  be 
meant  that  the  claim  is  to  be  repeated  every  time  a  fresh  rate  is  made.  [Tindal  C.  J. 
Why  should  it  not  be  ?  The  payment  of  the  rate  is  to  be  made  every  time.  If  one 
claim  were  sufficient,  the  party  could  not  be  required  to  pay  the  subsequent  rates, 
and  he  might  keep  them  in  his  pocket.  One  set  of  overseers  would  go  out,  and  their 
successors  would  not  know  what  had  been  done.  It  is  something  like  the  ancient 
practice  of  preserving  a  right  by  continual  claim.  There  seems  nothing  in  the 
objection.] 

Humfrev  (with  whom  was  Grove)  for  the  respondents  was  not  called  upon. 

Per  curiam.     Decision  affirmed,  with  costs  (a)1. 


[151]    City  of  London. 

George  Wansey,  Appellant;  and  Robert  Thomas  Perkins,  Respondent. 

(Hill's  Case.)    Jan.  23,  1815. 

[S.  C.  8  Scott,  N.  R.  978  ;  1  Lutw.  Reg.  Cas.  252  ;  14  L.  J.  C.  P.  75  ;  9  Jur.  116. 
See  Bradley  v.  Baylw,  1881,  8  Q.  B.  D.  224.] 

Case. 

The  occupier  of  a  floor  in  a  house,  in  which  the  landlord  himself  resides,  is  a  mere 
lodger  and  not  entitled  to  be  registered  as  a  voter,  although  he  has  a  key  to  the 
outer  door. 

James  Hill  duly  gave  notice  to  the  overseers  of  the  parish  of  Saint  John  the 
Baptist,  that  he  claimed  to  have  his  name  inserted  in  the  list  made  by  them  of  persons 
entitled  to  vote  in  the  election  of  members  for  the  City  of  London  ;  and,  in  his  notice 
of  claim,  he  stated  the  particulars  of  his  qualification  to  be  "Three  Rooms,  16  Budge 
Row." 

I  decided  that  Hill  was  not  entitled  to  have  his  name  inserted  in  the  said  list  of 
voters,  subject  to  the  opinion  of  the  court  upon  the  following  case  : — 

The  claimant  occupied  the  whole  of  the  second  floor  in  a  house  No.  16  Budge  Row. 
The  floor  consisted  of  three  rooms,  which  were  in  the  exclusive  occupation  of  the  said 
claimant,  and  were  occupied  by  him  as  a  dwelling-place  and  a  printing-office.  He 
occupied  the  rooms  in  question  as  tenant  to  one  Knight,  who  occupied  the  shop  and 
first  floor  in  the  house,  and  who  resided  therein.  The  outer  or  street-door  of  the 
house  was  kept  closed,  and  Knight  had  a  key  thereto,  as  also  had  the  claimant. 

No  question  was  raised  in  the  case,  except  as  to  the  sufficiency  of  the  qualification, 

(Signed)         J.  T.  A.,  revising  barrister. 

(The  cases  of  four  other  claimants,  and  one  party  objected  to,  were  consolidated 
with  the  above  case  (of.) 

(a)1  And  see  Mann.  Proc.  in  Courts  of  Revision,  50,  92. 

(a)2  The  nature  of  the  qualification  of  one  of  the  claimants  was  stated  to  he 
'.'Chambers,  12  King's  Bench  Walk." 
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[152]  M.  1>.  Hill,  (with  whom  was  Wordsworth)  for  the  appellant.  This  case 
may  be  distinguished  from  Pitts,  App.,  and  Smedley,  Resp.  (ante,  85);  as  here  the 
claimant  had  the  perfect  and  exclusive  occupation  of  the  three  rooms  ;  and  they  would 
constitute  a  sufficient  building  within  the  principle  of  Wright,  App.  and  The  Town  of 
Stockport,  Resp.  (ante,  vol.  v.  p.  33).  It  may  be  presumed  that  the  claimant  had  the 
key  of  his  own  apartments.  Generally  speaking,  a  landlord  is  not  precluded  from 
going  into  all  the  rooms  in  his  house,  in  order  to  look  after  the  fire  and  lights  ;  hut 
he  could  not  do  so  in  the  present  instance.  The  claimant  had  also  the  key  to  the 
outer  door  ;  and  it  must  be  inferred  that  it  was  part  of  the  original  contract  that  he 
should  have  it.  This  case  consequently  does  not  differ  from  one  where  there  is  no 
outer  door,  as  in  the  case  of  chambers.  If  an  outer  door  were  affixed  to  a  building 
occupied  as  chambers,  that  would  not  deprive  the  occupiers  of  their  franchise.  In 
one  of  the  consolidated  cases  in  this  appeal,  a  party  claims  in  respect  of  chambers  in 
the  Temple;  so  that  it  would  appear,  the  revising  barrister  decided  that  even  the 
occupation  of  such  chambers  would  not  confer  a  franchise.  [Erie  J.  Taking  that 
claim  in  conjunction  with  the  statement  in  the  case,  I  think  it  must  mean,  that  the 
owner  of  the  chambers  had  underlet  a  room  or  two  to  the  claimant.]  The  fact  of 
there  being  an  outer  door  in  the  present  case  can  be  of  no  importance.  If  it  were  a 
swing  door,  it  would  clearly  make  no  difference  ;  and  the  fastenings  can  make  none, 
as  the  claimant  has  a  right  to  open  them.  The  principle  for  deciding  cases  like  the 
present  should  be,  that  where  a  party  has  the  exclusive  possession  of  a  room  of  the 
requisite  value,  and  the  constant  right  of  access  thereto,  he  is  entitled  to  the  franchise. 
For  many  purposes,  the  criterion  [153]  in  burglary  may  be  applicable  to  election 
cases,  but  not  for  all.  The  occupier  of  a  part  of  a  house  is  protected,  whether  the 
house  is  described  in  an  indictment  as  his  own  house,  or  as  that  of  his  landlord, 
[C'resswell  •'.  Your  argument  is,  that  the  landlord  was  not  the  occupier  of  the  whole 
house.]  He  could  not  be  the  occupier  of  the  whole,  inasmuch  as  the  rooms  in  ques- 
tion were  clearly  in  the  exclusive  occupation  of  another  party. 

Humfrey  (with  whom  was  Grove)  for  the  respondent.  The  ease  is  defective  in 
not  containing  any  statement  as  to  the  value  of  the  rooms;  the  value  is  part  of  the 
"sufficiency  of  the  qualification,"  as  to  which  it  is  stated  the  question  was  raised. 
The  ease  will  probably  have  to  be  remitted  to  the  revising  barrister.  [Tindal  C.  J. 
As  I  understand  the  statement,  it  means  that  the  only  question  was,  whether  the 
occupation  was  sufficient.]  The  claimant  cannot  be  said  to  have  had  the  exclusive 
occupation  of  the  rooms  as  against  his  landlord.  It  is  not  stated  that  he  had  the  key 
of  the  outer  door  by  the  terms  of  the  original  contract:  it  was  probably  only  a  pcr- 
missive  right  he  exercised.  In  the  case  of  Joint  Occupiers  (Alcock,  Reg.  Ca.  2)  the 
Irish  judges  held  that  two  persons,  not  joint-tenants,  occupying  different  parts  of  the 
same  house,  each  part  being  of  the  clear  yearly  value  of  101.,  could  not  be  permitted 
to  register.  |  Kile  .1.  The  Irish  reform  act  contains  no  provision  as  to  joint-tenants.  | 
Where  the  owner  of  a  house  occupies  part  of  it,  and  underlets  the  rest,  his  tenant  is 
always  considered  as  a  lodger,  and  as  having  no  right  to  vote.  In  Flvdier  v.  Lorribe 
(Ca.  Temp.  Ilardw.  307),  the  question  was,  as  to  the  right  of  certain  persons  to  vote 
as  householders,  in  corporate  elections  for  the  city  of  London  (under  t he  stat.  1 1  (J.  1, 
e.  18),  and  [154]  Lord  Hardwicke  said:  -"To  be  sure  the  letting  lodgings  does  not 
at  all  diminish  the  true  yearly  value  of  the  house  ;  then,  does  the  taking  in  inmates 
make  a  man  cease  to  be  in  the  occupation  of  it  .'  I  have  no  notion  that  it  does  :  for  no 
man  can  be  occupier  of  a  house,  but  either  by  living  in  one  of  his  own,  or  one  that  he 
hires  ;  a  lodger  was  never  considered  by  any  one,  as  the  occupier  of  a  house  :  no  part 
of  it  can  bo  said  to  be  in  his  tenure  or  occupation  ;  and  though  he  pay  rates,  yet  will 
he  not  have  the  power  to  vote,  not  being  deemed  to  be  a  householder  or  occupier. 
A  lodger  cannot  he  said  to  be  an  inhabitant,  but  an  inmate  under  the  tenant." 
[Cresswell  J.  There  is  no  statement  in  this  case,  that  the  three  rooms  coinmunieal  ed 
with  each  other.  If  they  did  not,  but  opened  into  the  same  staircase,  it  might  lie 
argued,  supposing  the  occupation  to  be  Sufficient,  that  they  were  three  separate 
buildings  ;  and  then  it  might  be  a  question  whether  they  could  lie  joined  together  (a).] 
The  proper  test  is,  whether  a  party  can  go  from  one  part  of  his  premises  to  another 
part,  without  going  upon  the  premises  of  another  person.  That  was  the  point  in  The 
Sliiihpiiii  ras,-  ,■  which  is  very  distinguishable  from  the  present. 

(a)  That  they  could  not,  vide  post,  L82, 
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M.  1).  Hill  in  reply.  The  landlord  and  tenant  in  this  case  are  both  upon  the  same 
footing.  The  second  floor,  occupied  by  the  claimant,  is  as  much  a  separate  house  as  a 
set  of  chambers.  There  is  no  reason  to  suppose  that  the  three  rooms  were  so  separated 
as  to  constitute  three  distinct  buildings.  The  Stockport  cast  is  a  strong  authority  for 
the  appellant.  In  that  case  there  was  an  outer  door,  which  was  not  locked  :  here, 
although  the  outer  door  is  locked,  it  is  not  so  as  against  the  claimant.  It  would  lie 
dangerous  to  act  upon  a  sup-[155]-posed  analogy  derived  from  cases  of  burglary.  The 
doctrine  in  settlement  cases  proceeded  upon  the  same  principle,  treating  the  owner  of 
the  house  as  the  pater-familias.  That  principle  was  drawn  from  the  doctrine  relating 
to  burglary,  in  which  case  the  leaning  would  be  in  favorem  vitae  ;  as  here  it  ought  to 
be  in  favour  of  the  franchise.  The  fact  of  the  landlord  residing,  or  of  his  not  residing, 
in  the  house,  introduces  no  essential  distinction.  There  is  no  reason  why  the  franchise 
of  the  tenant  should  depend  upon  the  circumstance  of  the  landlord's  choosing  or  not 
choosing  to  reside  on  the  premises. 

TiNDAL  C.  J.  If  the  premises  in  the  occupation  of  this  claimant  were  so  com- 
pletely divided  from  the  rest  of  the  house  that  the  landlord  had  given  up  all  control 
over  them,  the  case  would  have  been  different.  But  here,  the  landlord  lets  the 
claimant  into  the  possession  of  the  second  floor,  the  landlord  himself  retaining  the  pos- 
session of  the  rest  of  the  house.  This  puts  the  claimant  in  the  condition  of  a  lodger 
or  inmate.  The  relative  position  of  such  a  party  to  the  owner  is  well  known.  In  this 
case  the  landlord  remains  the  occupier  of  the  house  ;  and  the  claimant,  who  is  a  lodger, 
is  not  within  the  contemplation  of  the  act. 

Cresswell  J.  The  court  has  already  given  its  opinion  upon  this  point  in  the  case 
of  Pitts,  .I/'/'.  ;  Smedley,  Resp. 

Erle  J.  The  distinction  is  pointed  out  in  Fchh  v.  Grafton  (2  N.  C.  G17),  and 
Monks  \.  Dykes(A  M.  &  W.  5G7).  His  lordship  also  referred  to  Kearney's  case  (Alcock, 
Reg.  Ca.  22). 

Decision  affirmed,  with  costs. 

[156]     City  of  London. 

Bage,  Appellant;  Perkins,  Respondent.    Jan.  23,  1845. 

Where  the  respondent  appears,  but  the  appellant  does  not,  the  decision  of  the  revising 
barrister  will  lie  affirmed  with  costs,  unless  it  appear  that  a  similar  point  is  involved 
in  another  case  standing  for  argument. — In  a  case  where  it  was  suggested  that  such 
a  similarity  did  exist,  the  court  suspended  its  judgment. 

Humfrey  for  the  respondent,  no  one  appealing  for  the  appellant,  prayed  that  the 
decision  might  be  affirmed  (o). 

Kinglake  Serjt.  amicus  curia?,  suggested  that  the  point  raised  in  this  case,  was 
involved  in  another  case  which  then  stood  for  argument ;  and  the  court  proposed  there- 
fore to  suspend  their  judgment.  But  it  afterwards  appearing  that  the  suggestion 
was  incorrect, 

Per  curiam.     Decision  affirmed  with  costs  (b). 

[157]    Borough  of  Taunton. 

John  Allen  and  Others,  Appellants;  Thomas  House,  Respondent.     Jan.  23,  1845. 

[S.  C.  8  Scott,  N.  R.  987  ;  1  Lutw.  Reg.  Cas.   255  ;  14  L.  J.  C.  P.  79  ;  9  Jur.  230.] 

Case. 

In  a  borough  where  the  overseers  had  to  make  out  two  lists,  one  being  of  parties 
entitled  to  vote  under  the  2  W.  4,  c.  45,  s.  27,  the  other  of  potwallers  ;  Held,  that 


(a)  As  to  the  course  to  be  pursued  where  the  appellant  appears,  but  the  respondent 
does  not,  vide  ante,  p.  97. 

(b)  Borough  of  Lambeth. 
Crocker,  A]>/'clhuit ;  anil  the  Oterseers  of  St.  Mar//,  Lambeth,  Respondents. 
In  this  case,  which  came  on  at  a  later  period  in  the  same  day,  the  appellant  not 
appearing,  the  court,  on  the  application  of  Arnold  for  the  respondents,  affirmed  the 
decision,  with  costs. 
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a  notice  of  objection  to  the  name  of  a  party  being  retained  "on  the  list  of  persons 
entitled  to  vote  as  householders.'  ua<  sufficient ;  although  the  words  "as  house 
holders"  are  not  in  the  form  given  by  the  6  &  7  Vict.  c.  18.  Where  only  one  side 
is  heard,  the  successful  party  is  entitled  to  costs. 

Subject  to  the  condition  of  registration,  the  right  of  voting  for  members  for  the 
borough  of  Taunton  is  only  in  the  occupiers  of  property  by  virtue  of  the  statute 
2  W.  -1,  e.  45,  and  in  certain  persons  within  a  part  (a)  of  the  parish  of  St.  Mary 
Magdalen,  qualified,  according  to  the  usage  of  the  borough,  as  potwallers  (/<).  A  pot- 
waller,  according  to  such  usage,  is  considered  to  be  "  one,  whether  he  be  a  householder 
or  lodger,  who  has  the  sole  dominion  over  a  room  with  a  fire-place  in  it,  and  who 
furnishes  and  cooks  his  own  diet  at  his  own  fire-place,  or  at  some  other  place  within 
the  same  house,  at  which  fire-place  he  has  a  legal  right  so  to  do,  and  who  has  actually 
cooked  his  diet  at  such  tire-place." 

At  the  court  of  revision  the  overseers  of  the  parish  of  St.  Mary  Magdalen  produced 
a  list  which  had  been  duly  made  out  and  published,  according  to  the  form  Xo.  •">, 
prescribed  in  schedule  (B)  annexed  to  the  act  of  6  &  7  Vict.  c.  18,  of  persons  entitled 
to  vote  in  respect  of  property  occupied  by  virtue  of  the  2  W.  4,  c.  45  ;  and  [158] 
another  list,  which  had  been  duly  made  out  ami  published,  of  persons  entitled  to 
vote  in  respect  of  rights  other  than  those  conferred  by  the  last-mentioned  statute. 
In  the  latter  list  the  names,  places  of  abode,  and  qualifications  of  the  voters,  were 
inserted,  and  the  nature  of  the  qualification  was  described  by  the  words  "a  potwaller." 

In  the  list  of  objections  Aliens  name  was  entered  as  follows : — 


Name. 

Place  of  Aborts. 

Nature  of 
qualifl  cation. 

Property  where 
Bitoate,  &c. 

Alien,  John. 

East  Street. 

Dwelling- 
house. 

East  Street. 

His  name  was  not  on  the  potwallers'  list,  nor  had  he  claimed,  nor  was  he  entitled, 
to  be  inserted  in  that  list,  or  in  the  list  of  voters  for  any  other  parish  within  the 
borough.  Thomas  Bouse,  a  person  on  the  list  of  voters  for  the  borough,  appeared 
at  the  court  of  revision,  as  an  objector  to  the  name  of  the  appellant.  It  was  proved 
that  he  had  given  the  proper  notice  of  objection  to  the  overseers,  who  had  duly 
published  it,  and  that  he  had  given,  before  the  25th  day  of  August,  a  notice  in  the 
form  following  to  the  appellant: — • 

"To  Mr.  John  Allen,  of  East  Street,  south  side. 

"I  hereby  give  you  notice  that,  I  object  to  your  name  being  retained  on  the  list 
of  persons  entitled  to  vote,  as  householders,  in  I  he  election  of  members  for  the  borough 

of  Taunton.      Dated,  this  twenty  third  day  of  August,! thousand   eight    hundred 

and  forty  lour. 

"Thomas  House,  of  Silver  Street,  Taunton,  ou  the  list  of  voters  for  the  parish  of 
St.  Marv  .Magdalene  as  a  potwaller,  and  described  therein  as  residing  in  Victoria 
Place." 

[159]  The  words  "as  householders"  were  an  interlineation.  It  was  contended 
on   the  part  of   tin'  appellant,  that  as  there  was  no   list  of   householders,  as  sueh,  made 

out  in  the  borough,  the  notice  was  vitiated  by  tie1  introducti f  the  words  "as 

householders."  ()n  t  he  cont  rarv ,  it  was  said  for  the  objector  that  these  Words  were 
introduced    to  distinguish   the   list  of  occupiers,  in    which   the   name   of   the  appellant 

appeared  in  respect  of  a  dwelling-house  from  the  list  of  potwallers  in  which  bis  name 
did  not  appear ai  all.    1  held  the  notice  sufficient,  and  required  it  to  be  proved  that  the 

appellant  so  objected  to,  was  cut  it  led,  on  the  last  day  of  duly,  then  next  preceding,  to  have 

his  name  inserted  in  the  list  of  voters  in  respect  of  the  qualification  described  in  Buch  list 

(a)  Namely,  that  part  of  the  parish  which  is  situated  within  the  limits  of  the 
ancient  borough. 

(b)  The  usage  also  requires  thai  the  voter  shall  be  settled  in  the  parish  oi  Taunton 
St.  Mary  Magdalen. 
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The  qualification  was  not  proved,  and  the  name  of  the  appellant  was  expunged  from 
the  list. 

The  cases  of  twenty  other  parties  were  consolidated  with  the  principal  case. 

The  question  for  this  court  is,  whether  the  notice  given  by  the  objector  to  the 
appellants  was  sufficient  ?  if  it  was,  the  register  is  to  remain  unaltered  ;  if  it  was  not, 
the  names  of  the  several  appellants  are  to  lie  added  to  it  in  respect  of  the  qualifications 
described  below. 

(A  list  of  the  names  of  the  other  parties  with  their  respective  qualifications  was 
added.)  (Signed)         C.  S.,  revising  barrister. 

Prefixed  to  the  case  was  an  introductory  statement,  in  which  all  the  facts  stated 
in  the  case  itself  were  recapitulated.  It  also  stated  that  the  notices  to  the  overseers 
were  all  worded  in  a  similar  manner  as  the  notices  to  the  parties  ;  and  the  manner 
in  which  the  objection  was  taken  was  stated  as  follows  : — 

An  objection  was  taken  to  the  preceding  notices  ;  and  it  was  contended  before  me, 
on  the  parts  of  the  several  appellants,  that  the  notices  were  bad  in  point  of  form,  and 
not  sufficient  to  put  the  appellants  on  the  defence  [160]  of  their  franchise,  inasmuch 
as  the  notices  did  not  point  out,  with  sufficient  certainty,  to  which  of  the  two  lists 
of  electors  they  referred,  as  they  ought  to  have  done,  in  order  that  the  party  objected 
to  might  know  to  which  of  the  two  qualifications  the  objections  applied,  and  the 
nature  of  the  defence  they  should  have  recourse  to  in  order  to  substantiate  their 
right  ;  and  also  that  the  objector  was  bound  by  section  17  of  the  i'<  &  7  Vict  c.  18, 
to  frame  his  notices  to  the  parties  in  the  precise  words  of  the  form  numbered  11 
in  schedule  (B). 

Kinglake  Serjt.  for  the  appellant.  The  difference  between  this  case  and  Quigley's 
case  (ante,  p.  127)  is,  that  in  this  borough  the  overseers  have  to  make  out  two  distinct 
lists  of  voters.  [Cresswell  J.  I  presume  the  objection  is,  that  the  objector  gave 
notice  which  referred  not  to  a  wrong  list,  but  to  a  non-existing  list  ;  as,  strictly 
speaking,  there  is  no  list  of  householders.]  The  objector  has  not  complied  with  the 
form  given  by  the  statute.  He  has  referred  to  a  list  by  a  term  which  is  dubious, 
uncertain,  and  ambiguous  in  its  meaning.  It  may  be  said  that  the  term  householder, 
in  its  popular  sense,  is  the  same  as — occupier  of  a  house  ;  but  it  is  not  the  occupation 
of  a  house  alone  that  confers  the  franchise.  And  the  term  householders  is  as  applic- 
able to  potwallers  as  to  parties  having  the  new  franchise  under  the  twenty-seventh 
section  of  the  reform  act.  [Erie  J.  This  notice  has  every  word  in  it  which  is  con- 
tained in  the  form  Xo.  11  in  schedule  (B)  to  the  6  &  7  Vict.  c.  18.]  But  it  has 
something  in  addition  (vide  ante,  p.  20).  The  objector  has  taken  upon  himself  to 
describe  the  list  in  which  the  name  of  the  party  objected  to  was  inserted  ;  and  the 
court  held,  Quigley's  case,  that  he  was  not  required  to  do  so.  [Erie  J.  Suppose  he 
had  said,  "I  object  to  your  name  being  retained  [161]  on  the  list  of  persons  entitled 
to  vote  as  free  and  independent  electors.'']  In  case  the  objector  had  specified  a  wrong 
list,  the  notice  would  clearly  have  been  insufficient.  [Cresswell  -T.  If  the  objector 
had  described  himself  as  on  the  list  of  householders,  the  notice  would  certainly  have 
been  wrong.  You  say  it  is  equally  wrong  in  describing  the  party  objected  to  as  being 
on  the  list.]     Upon  the  ground  that  in  fact  there  is  no  such  list, 

Cockbum,  for  the  respondents,  was  not  called  upon. 

Tindal  C.  J.  It  appears  to  me  that  this  is,  substantially,  a  good  notice,  although 
the  words  "as  householders"  arc  inserted.  If  the  insertion  of  those  words  could 
have  misled  the  party  objected  to,  then  the  notice,  not  being  in  strict  compliance 
with  the  form  given  in  the  act,  would  have  been  bad.  If  the  form  had  been  exactly 
followed  it  would  have  merely  said,  "  I  object  to  your  name  being  retained  on  the  list 
of  persons  entitled  to  vote  in  the  election  of  members,"  &c.  Here  the  objector  has 
stated  every  word  that  is  given  in  the  form,  and  has  inserted  some  that  are  not  there. 
I  think  however  that  the  principle  utile  per  inutile  non  vitiatur  applies,  it  not  being 
shewn  that  the  party  was  misled,  or  that  he  was  put  to  any  inconvenience  or  extra 
expense.  In  common  parlance,  the  list  in  question  was  made  out -in  respect  of  101. 
householders. 

Cresswell  J.  If  the  departure  from  the  prescribed  form  had  been  likely  to 
divert  the  attention  of  the  party  to  a  wrong  list,  I  think  the  notice  would  have  been 
bad.     But  this  notice  could  not  possibly  have  that  effect. 

Erle  J.  concurred. 
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[162]  Cockburn,  for  the  respondents,  applied  for  the  eosts. 

Tindal  C.  J.  Where  we  hear  only  one  side,  the  successful  party  ought  to  have 
his  costs. 

Decision  affirmed,  with  costs. 

City  of  London. 

Wansey,  Appellant;  and  the  Overseers  of  St.  Petee  Le  Pook,  Respondents. 

Jan.  23,  1835. 

Where  neither  party  appears,  the  case  will  be  struck  out,  and  the  court  will  not, 
without  sufficient  reason  being  shewn,  restore  it  to  the  paper. 

\\  hen  this  case  was  called  on,  no  one  appearing  on  either  side,  it  was  ordered  by 
the  court  to  be  struck  out. 

Wordsworth,  for  the  appellant,  on  a  subsequent  day,  (Monday  the  27th  January) 
applied  to  have  the  case  restored.  No  one  appeared  for  the  respondents,  but  the 
court  refused  the  application,  no  sufficient  reason  being  given  for  the  nonappearance 
of  the  parties  when  the  case  was  called  on  ;  and  the  learned  counsel 

Took  nothing. 

[163]    Borough  of  Wenlock. 

John  BrNTON,  Appellant;  Humphrey  Hinton,  Town  Clerk  of  Wenlock,  Respondent. 

Jan.  23,  1845. 

[S.  C.  8  Scott,  N.  K.  995;  1  Lutw.  Reg.  Cas.  259  ;  Barr.  &  Arn.  421  ; 
14  L.J.  C.  P.  58;  9  Jur.  91.] 

Case. 

v\  nether  the  name  subscribed  to  a.  notice  of  objection  is  so  subscribed  as  to  be 
commonly  understood  to  be  the  same  as  that  by  which  the  objector  is  designated 
in  the  list  of  voters,  is  a  question  not  of  law,  but  of  fact. 

The  name  of  Henry  Cooper  was  expunged  from  the  list  of  persons  entitled  to  vote 
in  the  parish  of  Much  Wenlock  in  the  borough  of  AVenlock. 

A  person  whose  name  was  proved  to  be  William  Nicholas  objected  to  Cooper's 
name  being  retained  on  the  list.  The  notice  of  objection  was  signed  "William 
Nicholas  of  Colebrook  Dale,  in  the  parish  of  Madeley,  on  the  list  of  voters  for  the 
parish  of  Madeley." 

Madeley  is  a  suffragan  parish  of  the  borough  of  Wenlock. 

The  notice  was  in  all  respects  regular,  and  in  conformity  with  the  form  prescribed 
by  the  (i  &  7  Vict.  c.  is.  Tin1  validity  of  the  notice  turned  upon  the  question 
whether  the  objector  was  entitled  to  object  at  all,  and,  if  so,  whether  his  signature 
was  sufficient. 

The  name  in  the  list  w.is  William  Xickless.  The  name  of  "William  Nicholas," 
sent  by  the  objector,  was  on  the  list  of  claimants  on  the  church  door.  Xickless  was 
intended  lor  the  objector's  name   by  the   overseer,  and   Nicholas,  the  objector,  was  the 

identical  person  whose  name  was  written  William  Nickless  in  the  list.  The  mistake 
had  been  committed  in  the  lists  of  the  preceding  years.  In  1843  William  Nicholas 
applied  to  the  revising  banister  to  correct  the  mistake.  The  revising  barrister  made 
the  correction,  and  inserted  the  name,  properly  spelt  in  the  list  of  voters.  The  over 
seer  of  Madeley  swore  thai  the  repetition  of  the  error  was  owing  ex  [164]-clusively  to 

his   own    negligence.      I    held    the    notice    valid,   and    the    case    of    the    objector    being 

established,  I  expunged  Cooper's  name,  which,  if  this  court  are  of  a  different  opinion, 

is   to   be    restored.      (The   cases   of   thirteen    Other   parties    were   consolidated  with    the 

principal  case.)  (Signed)        J.  G.   P.,  revising  barrister. 

Keating,  for  the  appellant.    The  mistake  in  the  name  of  the  objectoi  was  calculated 

to  mislead  the   parly  objected    |o,  and   the   case   therefore   falls  within  the  principle  "f 

Tudball,  App.,  and  the  Town  Clerl  of  Bristol,  Resp.  (ante,  vol.  \.  p.  6).  The  objector's 
name  was  not  upon  the  list  of  voters  required  to  be  published  according  t"  the  regulu 
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tions  of  the  thirteenth  section  of  the  registration  act.  [Tindal  C.  J.  One  question, 
may  be,  is,  whether  the  name  of  the  objector  is  not  idem  sonans  with  that  published 
in  the  list.]  It  is  possible  that  there  might  be  two  parties  of  these  two  different 
names  in  the  same  parish.  [Cresswell  J.  It  appears  that  the  name  in  the  list  of 
voters  was  intended  for  that  of  the  objector.]  The  voter  ought  not  to  be  affected  by 
the  intention  of  the  overseer.  The  right  name  was  inserted  in  the  list  of  claimants, 
which  is  an  admission  on  the  part  of  the  objector  that  his  name  was  not  properly  on 
the  list  of  voters.  Suppose  the  notice  had  been  signed  by  a  party  of  the  name  of 
Cholmondeley,  and  the  name  on  the  list  of  voters  was  Chumley,  surely  the  notice 
would  not  have  been  sufficient.  [Cresswell  J.  Suppose  an  objector's  name  was 
Thompson,  and  his  name  in  the  list  was  spelt  Thomson,  would  not  the  notice  have 
been  sufficient  ?]  It  is  submitted  that  it  would  not,  any  more  than  if  there  were  two 
parties  in  a  borough,  one  of  the  name  of  Smith  and  the  other  of  Smyth.  If  the 
former  name  was  put  on  the  list  by  mistake  for  the  latter,  a  notice  signed  by  [165] 
the  latter  would  not  be  sufficient.  It  is  not  a  question  as  to  the  name  being  idem 
sonans.  [Erie  J.  What  greater  hardship  can  it  lie  upon  a  voter  to  be  called  upon  to 
prove  his  qualification  by  a  party  of  the  name  of  Nicholas  than  by  a  party  of  the 
name  of  Xickless  !]  The  question  is,  whether  he  was  bound  to  prove  his  qualifica- 
tion at  all. 

Gray,  for  the  respondent.  This  is  a  question  of  fact,  and  not  of  law ;  and  it  has 
been  so  argued  on  the  other  side.  It  falls,  therefore,  within  that  part  of  the  inter- 
pretation clause  of  the  registration  act,  which  enacts,  that  "  no  misnomer  or  inaccurate 
description  of  any  person,  &c.  in  any  notice,  Arc.  shall  abridge  the  operation  of  the  act 
with  respect  to  such  person,  provided  that  such  person  shall  be  so  denominated  in 
such  notice  as  to  be  commonly  understood."  [Cresswell  J.  Upon  that  point,  the 
revising  barrister  has  either  decided  the  fact,  or  stated  something  which  he  could  not 
properly  submit  to  us.]  In  cases  from  sessions,  the  court  of  Queen's  Bench  will  not 
give  any  opinion  as  to  whether  the  justices  have  come  to  a  wrong  conclusion  of  fact. 
Even  if  this  would  be  treated  as  a  question  of  law,  it  would  be  a  mere  inaccuracy  in 
the  name  of  the  objector,  but  not  such  as  to  prevent  the  name  being  commonly 
understood. 

Keating,  in  reply.  This  is  not  more  a  question  of  fact  than  the  residence  of  a 
party,  which  the  court  have  entertained.  In  cases  from  sessions,  the  court  of  Queen's 
Bench  would  decide  whether  a  building  was  a  tenement,  or  a  pauper  had  gained  a 
settlement.  The  question  here  is,  whether,  under  the  provisions  of  the  statute,  the 
objector  is  in  a  situation  to  object.  Overseers  cannot  insert  a  name  in  a  list  of 
claimants,  unless  they  receive  a  notice  of  claim. 

[166]  Timial  C.  J.  I  think  the  answer  given  on  the  part  of  the  respondent  is 
conclusive.  The  question  is  one  of  fact,  and  not  of  law.  If  it  had  appeared  that 
there  had  been  an  important  variance  between  the  name  of  the  party,  as  subscribed 
to  the  notice,  and  that  published  in  the  list,  the  question  might  have  assumed  a 
different  aspect.  Here,  the  oidy  difference  between  the  two  names  is,  that  one  is 
wrongly  spelt,  and  that  is  a  defect  which  is  helped  by  the  interpretation  clause  ;  which 
provides  that  no  misnomer  shall  prevent  the  operation  of  the  act  in  case  the  name  can 
be  commonly  understood.  Whether  it  can  be  so  or  not  in  the  present  case,  is  not  a 
question  of  law,  but  of  fact,  As  far  as  we  can  infer  from  the  fact  of  the  revising 
barrister  having  held  the  notice  sufficient,  he  must  have  thought  that  the  name  could 
be  commonly  understood. 

Cresswell  and  Erle  JJ.  concurring, 

Decision  affirmed  (a). 

(a)  Keating  had  moved  (6th  November)  under  the  6  &  1  Vict.  c.  18,  s.  65,  for  a 
rale  calling  upon  the  respondent  to  shew  cause  why  this  case  should  not  be  remitted, 
in  order  that  a  certain  statement  might  be  added,— upon  an  affidavit  that  a  fact  had 
been  proved,  which  the  appellant  considered  to  be  material,  but  which  the  barrister 
had  refused  to  insert  considering  it  to  be  immaterial. 

Tindal  C.  J.  By  sect.  42,  the  barrister  is  to  state  the  facts  which,  in  his  judg- 
ment, are  material.  We  have  no  authority  to  do  that  which  is  asked.  The  power  of 
remitting  the  case  under  sect,  65,  exists  only  where  the  statement  is  not  sufficient  to 
enable  the  court  to  give  judgment.     That  is'  not  the  ground  of  the  present  application. 

Per  curiam.     l\ule  refused. 
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[167]    City  of  Bristol. 

James  Daniel,  Appellant;  William  Camplin,  Respondent.    Jan.  20,  1845. 

[S.  C.  8  Scott,  N.  R  999  ;  1  Lutw.  Keg.  Cas.  264  ;  Hair.  &  Am.  425  ;  14  L.  J.  C.  P.  121 : 
9  Jur.  403.     See  Ford  v.  Boon,  1871,  L.  R  7  C.  P.  157.] 

Case. 

In  a  ease  of  joint  occupation  of  a  house  in  a  borough,  it  is  not  necessary  that  such 
joint  occupation  should  be  stated  in  the  overseers'  list  of  persons  entitled  to  vote  in 
respect  of  property  in  boroughs. — Quaere,  whether  it  should  be  stated  in  a  claim 
sent  in  by  a  party  whose  name  has  been  omitted,  or  the  nature  of  whose  qualification 
has  been  improperly  described. 

James  Daniel  objected  to  the  name  of  William  Camplin  being  retained  upon  the 
householders'  list  of  voters  in  the  parish  of  All  Saints. 
The  name  was  thus  inserted  in  the  list. 


!    Camplin,  William,    i         High  Street. 

House  and  Shop  («).    i         High  Street. 

William  Camplin  occupied  the  house  and  shop  which  conferred  this  qualification, 
jointly  with  another  person.  The  premises  were  of  sufficient  value  ;  and  all  the  other 
requisites  necessary  to  give  Camplin  a  vote  had  been  complied  with  ;  and  the  only 
objection  was,  that  the  qualification  stated  upon  the  list  should  not  have  been  "house 
and  shop  "  merely,  but  ought  to  have  been  "  the  joint  occupation  of  a  house  and  shop." 

[168]  It  was  contended,  on  the  other  hand,  that  the  words  "house  and  shop" 
sufficiently  described  the  qualification;  but,  if  not,  I  was  requested,  under  the  powers 
given  to  mc  by  the  fortieth  section  of  the  registration  act  (ante,  v.  p.  86,  n.  (/')),  to 
insert  such  words  as  would  make  it  appear  that  the  occupation  was  joint. 

1  decided  that  the  qualification  as  stated  upon  the  list  was  sufficient,  and  retained 
the  name  of  William  Camplin.  (Signed)         J.  T.,  revising  barrister. 

(The  case  then  stated  that  a  similar  objection  had  been  raised  to  the  retention  of 
the  names  of  120  others,  all  of  which  cases  were  consolidated  with  the  principal  case.) 

If  this  court  are  of  opinion  that  the  several  qualifications  were  sufficiently  stated 
upon  the  lists,  or  that  I  ought,  in  each  case,  to  have  inserted  a  statement  that  the 
premises  were  occupied  jointly,  then  the  names  are  to  remain  upon  the  register. 

But  if  the  court  are  of  opinion,  that  the  fact  of  a  joint  occupation  ought  to  have 
appeared  as  an  ingredient  in  the  several  qualifications  Stated  upon  the  lists,  and  that 
I  had  no  power  to  insert  the  addition  which  was  suggested,  then  these  121  names  are 
to  lie  expunged  from  the  register.  (Signed)         J.  T.,  revising  barrister. 

Kingslake  Serjt.  for  the  appellant.  This  being  a  ease  of  joint  occupation,  it  should 
have  been  so  stated  on  the  face  of  the  list;  the  party  should  have  been  described 
either  as  jointly  occupying  a  house  and  shop,  or  as  occupying  part  of  a  house. 
[Maule  .1.  What  part  should  he  be  described  as  occupying  t J  lie  might  have  been 
described  as  occupying  an  undivided  moiety.     The  occupation  contemplated  by  the 

(a)  If  the  shop,  as  was  probably  the  case,  was  pail  of  the  house,  there  would 
appear  to  be  a  misdescription.  The  "shop"  qualification  evidently  refers  to  a  shop 
occupied  distinctly  from  the  house.  But  this  is  nol  an  objection  ex  facie,  as  a  party 
may  occupy  a  house  and,  at  tin'  same  time,  a  separate  shop,  each  of  the  yearly  value 
of  101.    To  such  a  title  to  registration  there  would  be  no  more  objection  than  to  a 

title  in  respect  of  two  or  several  houses,  each  (post,   182)  being  of   the  requisite   value. 

In  the  case  however  of  an  objection,  tin-  proper  decision  would  appear  to  be  t hat  the 
objection  was  sustained  as  to  one  alleged  qualification,  namely  the  shop,  and  that   it 

failed  as  to  the  house.      This  would    appear  to  be  a  more   correct    course,  than    In    hold 

that  it   was  the  same  right   to  registration  bis  petitum,   requiring  merely  n  formal 
amendment, 

C.  P.  xiii.— 3* 
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twenty-seventh  section  [169]  of  the  2  W.  4,  c.  45,  is  clearly  that  of  a  sole  occupier 
for  twelve  months.  The  twenty-eighth  section  confers  the  franchise  in  the  case  of 
successive  occupation  of  different  premises  within  that  period  ;  and  then  the  twenty- 
ninth  section  enacts,  "that  where  any  premises  shall  be  jointly  occupied  by  more 
persons  than  one  as  owners  or  tenants,  each  of  such  occupiers  shall  be  entitled  to  vote 
in  respect  of  the  premises  so  jointly  occupied,  in  case  the  clear  yearly  value  of  such 
premises  shall  be  of  an  amount,  which,  when  divided  by  the  number  of  such  occupiers, 
shall  give  a  sum  of  not  less  than  101.  for  each  occupier."  If  the  two  latter  eases  had 
not  been  provided  for,  a  party,  in  order  to  be  entitled  to  the  franchise,  must  have  been 
the  sole  occupier  of  one  set  of  premises  for  the  requisite  period.  In  the  Irish  reform 
act  (2  &  3  W.  4,  c.  86)  there  are  no  sections  analogous  to  the  twenty-eighth  and 
twenty-ninth  in  the  English  act  ;  and  the  Irish  judges,  consequently,  have  held  that 
in  Ireland  joint  occupiers  are  in  it  entitled  to  be  registered  as  householders  ;  the  case 
of  Joint  Occupiers  (Alcock,  Eeg.  Ca.  2).  In  BarUett,  App.  awl  Gibbs,  Besp.  (ante,  vol.  v. 
p.  81),  this  court  held  that  in  a  case  of  successive  occupation  under  the  twenty-eighth 
section  of  the  English  reform  act,  a  party  ought  to  be  registered  in  respect  of  all  the 
premises  occupied  in  succession.  [Maule  J.  That  case  was  decided  upon  the  ground 
that  a  full  statement  of  all  the  qualification  was  necessary,  to  enable  an  objecting  party 
to  see  whether  it  was  sufficient.]  The  same  observation  is  applicable  here.  An 
objector  might  be  deceived  as  to  the  value  of  the  premises,  if  he  supposed  them  in  the 
sole  occupation  of  one  party.  [Maule  J.  You  would  contend  that  where  a  party 
occupies  jointly  with  four  others,  the  premises  ought  to  be  designated  as  "one  fifth  of 
a  house."]  They  should  be  described  either  in  that  or  [170]  some  similar  manner. 
This  has  been  considered  to  be  necessary  with  respect  to  the  claim  sent  in  by  a  county 
voter.  See  the  appendix  of  forms  given  in  Elliott  on  Registration  (page  619,  2d  edit). 
The  schedules  to  the  reform  act  are  filled  up  with  certain  examples  of  what  is  to  be 
inserted,  but  the  schedules  to  the  registration  act  are  left  blank.  By  the  seventy- 
third  section  of  the  latter  act,  provisions  have  been  made  as  to  the  501.  tenants  in 
counties  similar  to  those  contained  in  the  reform  act  with  respect  to  successive  and 
joint  occupation  in  boroughs.  [Tindal  C.  J.  That  would  rather  have  the  effect  of 
making  every  joint  occupier  a  several  occupier.  How  was  it  at  common  law,  before 
the  reform  act,  in  the  case  of  freeholders  1  If  there  were  several  joint  tenants,  each 
was  entitled  to  vote  as  a  separate  tenant  (i).]  The  value  of  the  premises  is  the  very 
essence  of  the  franchise  in  boroughs ;  and  such  information  ought  to  be  given  in  the 
list,  that  a  party  might  easily  ascertain  whether  the  premises  in  respect  of  which  a 
voter's  name  was  inserted,  were  of  the  proper  value.  The  qualification  of  the  party 
objected  to  is  stated  to  be  a  house  and  shop,  but  in  fact  he  only  occupied  part  of  them. 
[Maule  J.  Your  argument  should  rather  be  that  he  only  partly  occupied  them. 
Tindal  C.  J.  He  cannot  be  said  to  be  occupier  of  part  of  a  house,  when  he  is  joint- 
tenant  of  the  whole.]  It  may  lie  said  that  he  occupied  one  half  for  himself,  and  the 
other  half  as  bailiff  for  the  other  joint-tenant  (c).  In  Bex  v.  The  Inhabitants  of  Great 
Il'aki  i-in<j  (</),  A.,  by  indenture,  demised  a  house  and  land  to  B.  and  C.  for  [171]  a  term 
of  years  at  161.  per  annum.  There  was  a  covenant  by  them,  jointly  and  severally,  to 
pay  taxes  and  rates,  &c,  but  none  to  pay  rent.  B.  occupied  the  whole,  and  paid  the 
rent  for  five  years  :  it  was  held,  that  the  demise  being  joint,  the  rent  was  payable  by 
the  two  jointly,  and  that  each  could  only  be  considered  as  having  rented  a  tenement  at 
81.  a  year,  and,  consequently,  that  B.  did  not  gain  a  settlement,  either  by  renting  the 
tenement  or  by  being  rated,  and  paying  rates,  in  respect  of  it.  In  Bex  v.  The  Inhabi- 
tants  of  Tunbridge  (6  B.  &  C.  88,  9  D.  &  K.  128),  a  pauper  held  a  house  at  the  annual 
rent  of  81.,  from  Lady-day  to  Michaelmas,  1821,  and  a  different  house  from  Michaelmas, 
1821,  to  Lady-day  1822,  at  the  annual  rent  of  91.  ;  and  during  the  whole  of  that 
period,  he  was  the  tenant  of  a  garden  at  an  annual  rent  of  two  guineas  ;  but  he  had 
agreed  with  another  person  that  they  should  share  the  expense  and  the  profits  arising 

(/*)  The  question  would  then  have  been,  whether  the  voter  had  lands  or  tenement 
of  the  value  of  40s.  per  annum,  above  reprises,  and  whether  his  freehold  enabled  him 
to  spend  to  that  amount. 

(c)  That  would  be  a  proper  mode  of  describing  a  sole  occupation  under  a  joint 
ownership. 

(<t)  5  B.  .V-  Ad.  971,  3  N.  k  M.  47.  And  see  Bex  v.  Marden,  Burr.  Sett.  Cases, 
p.  311,  Saver,  9. 
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from  the  cultivation  of  the  garden,  and  that  person  paid  him  half  the  rent,  but  he 
paid  the  whole  to  the  landlord  ;  it  was  held,  that  he  did  not  gain  a  settlement,  because 
he  did  not,  during  the  whole  year,  as  required  by  the  59  Gr.  ,'i,  e.  50,  hold  a  house  and 
occupy  land  which  together  were  of  the  annual  value  of  101.  From  these  cases  it 
appears  that  a  joint-tenant  is  not  considered,  for  all  purposes,  as  interested  in  the 
whole  of  the  property. 

As  to  the  power  of  the  revising  barrister  to  make  the  suggested  amendment,  that 
will  depend  upon  the  question,  whether  the  joint  occupation  is  a  material  part  of  the 
qualification.  [Tindal  C.  J.  'I  he  barrister  may  alter  the  description  of  the  premises. 
Would  not  this  be  mere  matter  of  description  .'  It  would  not  be  altering  the  nature 
of  the  qualification,  as  in  the  case  of  inserting  a  different  property.  Cresswell  -1. 
Suppose  in  the  list  a  qualification  was  stated  to  be  a  "house,"  and  it  [172]  turned  nut 
to  lie  a  "  warehouse"  ('()',  might  not  the  barrister  alter  that  description '?  (vide  Daniel, 
App.  :  Coulsting,  Resp.,  ante,  p.  122). 

Butt,  for  the  respondent.  No  other  description  than  that  which  has  been  given 
in  this  case  is  required  by  the  schedules,  either  of  the  reform  or  the  registration  act. 
It  has  been  assumed  in  the  argument  on  the  other  side,  that  the  party  lias  a  separate 
interest  in  the  whole  property.  The  form  given  in  the  appendix  to  Elliott  is  only 
suggested  in  the  case  of  tenants  in  common.  All  that  is  required  to  be  stated  is,  the 
nature  of  the  qualification,  not  the  particulars  of  it,  such  as  the  value,  the  length  of 
occupation,  the  rating,  &c.  ;  those  are  matters  of  evidence  before  the  revising  barrister. 
A  party  might  not  even  know  who  were  the  other  joint  tenants  (c)  or  tenants  in 
common  with  himself.  [Tin-[173]-dal  C.  J.  It  is  not  contended  that  the  amount  of 
the  interest  of  the  party  is  to  be  inserted,  but  that,  prima  facie  a  joint  tenant  should 
not  appear  as  sole  owner  or  occupier  (a)2.]  If  the  amount  of  the  interest  were  not 
mentioned,  no  information  would  be  given.     [Tindal  C.  J.     At  any  rate  it  might  set 

peopll inquiry.]     The  rate-liook   is  the  only  means  tl verseers  have  of  obtaining 

any  information  on  the  subject.  [Cresswell  J.  If  the  description  in  the  list  is  wrong, 
the  party  may  send  in  a  claim.  This  brings  it  bach  to  the  fact  of  the  description  in 
the  list  being  adopted  by  the  voter,  it  being  the  same  thing  as  if  he  had  claimed  by 
that  description.]  In  schedule  (I),  No.  1,  to  the  reform  act,  there  is  no  column  in 
which  the  statements  as  to  joint  occupation  could  be  inserted.  In  the  column  headed 
"nature  of  qualification,"  the  instances  given  are  "house,"  "warehouse,"  &c.  In  the 
corresponding  schedule  (B),  Xo.  .'3,  to  the  registration  act,  there  is  a  column  headed 
in  the  same  way.     Xo  examples  are  there  given  ;  but  it  is  to  be  presumed,  that  the 

('()'  Qusere,  whether  such  an  alteration  would  be  the  correction  of  an  insufficient 
description  of  the  nature  of  the  qualification  for  the  purpose  of  being  identified,  which 
the  barrister  is  empowered  to  make,  or  the  substitution  of  another  qualification,  which 
he  is  expressly  restricted  from  making.  If  the  party  were  represented  ill  the  list  of 
voters  to  be  qualified  in  respect  of  a  house,  the  objector  would  not  he  prepared  to 
meet  the  case  of  one  of  the  rooms  of  that  house  being  used  as  a  warehouse  ;  and  e 
contra,  if  the  party  whose  qualification  is  stated  to  lie  a.  warehouse,  had  claimed  to  be 
qualified  in  respect  of  the  house  in  which  that  warehouse  is  situate,  the  objector  nnulii 
Dave  brought  evidence  to  shew,  thai    the    owner    of    the    house    resided    there,  and    had 

exclusive  possession  of  I  he  key  of  the  outer  door — evidence,  which,  as  the  < jual ilic.it  ion 
stood,  would  be  wholly  irrelevant. 

(c)  With  respect  to  occupation,  and  the  right  t icupy,  there  is  no  difference 

between    tenants    in    Common    and    joint  tenants.       In    either   ease,  each    of    the    two   or 

i e  tenants,  is  said  to  hold  the  whole  and  nothing,  nihil  haliel  el  toluni  haliel.  or.  in 

the  legal  phrase,  he  is  seised  per  my  et  par  lout,  an  expression  which  some  modern 
writers,  by  a  singular   infelicity  of   translation,  have    rendered  "seised   by  the   hall   or 

i ety,  or  by  the  whole."     2  Bla.  Com.   182,  as  if  "my"  were  derived  from  the 

French  "  mi      instead  of  "  mie." 

"Biaux  chires  (beaux  sires)  loups  u'ecoutez  mie 

Kemme  qui  tanee  son  enfant  qui  eric." 
(it)-   To   a    plea  alleging  that   A.  was   seised    of   ;i    manor,  ,i    replication    that     I!,   was 

seised   jointly  with  A.  is   had,  if   it    do   not   traverse  the  seisin  of   A.  ;   in.is eh  as  the 

alleged    seisin    must    he    understood    of   a   sole   seisin.      Snoir    V.    Wiseman,  2    Mod.    lid. 

1  Freem.  '_'U2,  Com.  Dig.  tit.  Header  (<;.  2);  Edwards  v.  Bislwp  of  Exeter,  ■>  New 
Cases,  652,  <i(J0. 
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blank  is  to  be  tilled  up  in  the  same  manner  as  in  the  form  in  the  reform  aet ;  there 
being  no  difference,  in  this  respect,  between  the  wording  of  the  sections  in  the  two 
acts  ;  both  of  which  require  that  in  the  list  shall  be  stated  the  name  of  the  party 
entitled  to  vote,  and  "  the  nature  of  the  qualification."  [Cresswell  J.  The  nature  of 
the  qualification  in  this  respect  is  the  same  in  all  cases,  namely,  the  occupation  of 
certain  property  :  that  appears  from  the  heading  of  the  list.  Is  it  not  then  the  same 
as  if  the  column  in  question  were  headed  "nature  of  property  occupied?"]  The 
occupation  by  one  tenant  in  common,  is  the  occupation  of  all.  [Maule  J.  Suppose 
there  are  [174]  two  joint  occupiers  of  a  house,  worth  201.  a  year,  and  one  is  interested 
to  the  amount  of  191.,  and  the  other  only  to  the  amount  of  11.,  it  appears  they  would 
both  have  a  right  to  vote  under  the  twenty-ninth  section  of  the  reform  act  (a).]  In 
Bartlett,  App.  "in!  Gibbs,  Resp.,  the  claim  was,  to  vote  for  a  house  which  the  party  hail 
not  occupied  for  a  sufficient  period.  In  point  of  fact  he  had  occupied  that  house  with 
another  in  succession,  for  the  requisite  period  ;  and  the  court  held  that  the  successive 
occupation  was  the  essence  of  the  qualification.  It  was  necessary  that  the  party 
should  give  a  description  of  the  premises  he  had  occupied  during  the  required  period  ; 
and  not  having  done  so,  as  to  some  of  the  premises,  which  he  had  occupied  for  part 
of  that  time,  it  was  the  same  as  if  the  description  of  the  premises  had  been  wholly 
omitted.  That  case  has  no  application  here,  where  the  premises  occupied  during  the 
whole  period  are  properly  stated.  The  case  of  Joint  Occupiers  will  not  assist  the 
appellant.  In  that  case,  no  argument  is  reported,  and  no  authorities  are  cited.  In 
the  cases  upon  the  settlement  law  the  question  has  been,  whether  the  nature  of  the 
premises  was  sufficient,  and  not  as  to  the  occupation. 

At  any  rate  the  revising  barrister  had  power  to  make  the  amendment  if  necessary, 
under  the  40th  section  of  the  registration  act  :  as  by  bo  doing,  he  would  not  supply 
a  new  or  a  different  qualification,  which  he  would  have  done  in  Bartlett,  App.  'in-/  Gibbs, 
li'i  sp.  In  this  case  the  qualification  would  remain  the  same  ;  all  that  would  be  intro- 
duced would  be  matter  of  explanation. 

[175]  Kinglake  Serjt.  in  reply.  The  question  really  is,  what  is  meant  by  the 
term  "nature  of  qualification."  The  respondent  contends  it  consists  in  the  enumera- 
tion of  the  premises  in  the  occupation  of  the  voter;  but  it  is  submitted,  that  it  is,  the 
nature  of  the  occupation  of  premises  of  a  certain  description.  The  overseers  have 
more  opportunity  than  any  other  party  of  ascertaining  the  fact  of  joint  occupation, 
inasmuch  as  the  parties  would  be  jointly  rated.  The  length  of  the  period  of  occupa- 
tion, and  the  rating,  form  no  parts  of  the  qualification,  and  therefore  it  is  not  necessary 
that  they  should  lie  stated. 

TlNDAL  C.  J.  The  decision  of  the  revising  barrister  appears  to  me  to  have  been 
correct.  The  objection  was.  that  the  nature  of  the  property  in  respect  of  which  the 
party  was  qualified  was  improperly  stated  in  the  list.  The  nature  of  the  qualification 
was  stated  to  be  "house  and  shop,"  and  it  is  contended,  that  it  ought  to  have  been 
"joint  occupation  of  house  and  shop."  The  question  therefore  is,  whether,  where  the 
subject-matter  of  the  qualification  is  in  the  joint  occupation  of  two  or  more  parties,  it 
should  be  so  stated.  Now  I  think  it  clear,  that  we  have  no  right  to  impose  a  condition, 
which  is  not  required  by  the  act  6  &  7  Vict.  c.  18.  The  Kith  section  requires  the 
overseers  to  make  out  a  list  of  persons  entitled  to  vote  ;  which  list  is  to  be  published 
by  the  overseers  ;  and  it  is  to  be  in  the  form  numbered  3  in  the  schedule  (B).  Looking 
at  that  form,  it  has  four  columns  ;  the  first  of  which  is  headed,  "Christian  name  and 
surname  of  each  claimant  at  full  length;"  the  second,  "place  of  abode;"  and  the 
third,  "nature  of  qualification;"  and  all  the  four  columns  are  left  blank.  If  that 
were  the  only  form  given  either  by  this  act  or  the  former  act,  the  2  W.  4,  c.  45,  there 
might  be  some  difficulty.  In  the  form,  Xo.  12,  in  the  schedule  (B.),  to  the  6  A  7  Vict. 
c.  18,  entitled — "List  of  [176]  persons  objected  to,  to  be  published  by  the  overseers," 
the  column  headed  "Nature  of  the  supposed  qualification"  is  left  a  blank.  In  the 
corresponding  form,  Xo.  7,  schedule  (I),  to  the  earlier  act,  under  the  column  which  is 
similarly  headed,  is  placed  the  word  "shop."     That  is  the  subject-matter  of  the  quali- 

(a)  This  appears  to  be  so  not  only  in  the  case  of  inequality  in  the  ownership, — 
which  is  not  inconsistent  with  equality  in  the  occupation, — but  even  where  there  is 
an  inequality  of  interest  in  the  occupation  ;  as  where  A.  and  B.  are  partners  in  the 
proportion  of  two  and  one,  and  the  premises  occupied  for  partnership  purposes  are  of 
the  value  of  201.  only. 
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fication — the  property  in  respect  of  which  the  right  of  voting  is  claimed.  Ami  this 
argument  is  furthered  by  the  fact  that,  in  No.  1  of  that  schedule, — which  is  the  form 
of  the  list  of  voters  published  by  the  overseers, — four  instances  are  given  under  the 
column  headed  "Nature  of  qualification;"  namely,  "house,"  "warehouse,"  "shop," 
"counting-house;"  which  aie  the  four  very  words  mentioned  in  the  body  of  the  27th 
section.  It  is  therefore  a  fair  inference,  that  in  the  column  in  the  form  under  con- 
sideration, nothing  more  was  intended  to  be  inserted,  than  such  matters  as  those  of 
which  instances  are  given  in  the  schedule  to  the  former  act.  It  has  been  argued  that 
as,  under  the  28th  section  of  the  2  W.  4,  c.  45, — by  which  the  premises  in  respect  of 
which  a  party  may  vote,  need  not  be  the  same,—  we  have  already  decided,  in  Bartlett, 
.  ippellamt,  and  Gills,  Respondent,  that  each  successive  set  of  premises  must  be  mentioned, 
we  ought  to  carix  the  principle  further,  and  extend  it  to  the  present  case.  But  I  do 
not  think  the  same  principle  is  applicable  here.  On  the  present  occasion  the  subject- 
matter  of  the  qualification  is  properly  described.  The  nature  of  the  occupation  is  only 
a  quality  or  incident.  The  27th  section  of  the  2  W.  4,  c.  45,  gives  the  right  of  voting 
to  the  occupier  of  certain  property,  if  he  occupies  as  owner  or  tenant.  But  it  is  not 
required  to  be  stated,  whether  his  occupation  is  as  owner  or  tenant.  No  more  is  it 
required  to  be  stated  that  he  has  a  joint  occupation.  In  both  cases,  it  seems,  that 
these  are  matters  of  evidence,  from  which  it  will  appear  whether  he  occupies  as  owner 
or  tenant,  and  whether  or  not  he  has  a  joint  occupation.  Upon  the  whole,  [177] 
therefore,  I  think  the  overseers  have  complied  with  the  requisites  of  the  act ;  that  the 
party  has  a  right  to  vote,  and  has  been  properly  registered. 

MAUIE  J.  I  also  think  the  revising  barrister  was  right.  The  question  arises 
upon  the  construction  of  the  13th  section  of  the  0  &  7  Vict.  c.  18,  and  of  the  form 
No.  3  in  the  schedule  (B)  to  that  act.  The  title  of  the  form  is,  "The  list  of  persons 
entitled  to  vote  in  the  election  of  a  member,  &c.  for  the  city,  &c.  in  respect  of  property 
occupied  within  the  parish,  &c."  This  list  contains  four  columns,  each  of  which  is 
differently  headed  :  the  third  being  headed  "Nature  of  qualification."  No  specimens 
arc  given  in  any  of  these  columns.  The  13th  section  requires  the  overseers  to  make 
out  the  list  of  persons  entitled  to  vote,  according  to  that  form,  and  to  state  the 
different  matters  connected  with  every  such  person,  according  to  the  headings  of  the 
different  columns,  and,  among  others,  "the  nature  of  qualification."     In  the  present 

case,  tl verseers  have  used  the  term  "house  and  shop"  as  descriptive  of  the  nature 

of  the  qualification.  It  is  not  objected  that  it  is  not  stated  in  what  relation  the  party 
stands  in  respect  to  the  house  and  shop;  indeed,  it  is  clear,  that  the  meaning  of  the 
whole  list  is,  that  the  party's  name  placed  upon  that  list  is  in  respect  of  his  occupation 
of  the  house  ami  shop.  Nor  is  it  objected  that  it  is  not  stated  that  the  premises  are 
of  the  value  of  101.  a  year;  that,  it  is  conceded,  may  be  implied.  But  it  is  contended 
that  it  ought  to  have  been  stated  that  the  premises  in  question  were  in  the  joint 
occupation  of  the  party,  together  with  certain  other  persons,  not  exceeding  such  a 
number,  so  that  it  might  be  ascertained  whether  the  premises  were  of  sufficient  value 
to  confer  the  franchise  on  all  the  occupiers.  Perhaps  if  these  or  similar  words  were 
inserted  in  the  list,  they  might  afford  an  additional  convenience  to  ob-[178]-jector8  (a) ; 
but  the  question  is,  are  they  required  by  the  act?  It  has  been  urged,  that  this  is  the 
same  kind  of  information  as  to  the  nature  of  the  occupation  as  was  held  to  be  necessary 

in  the  case  of  Bartlett,  App.  and  Giblis,  I  ley.  In  that  ease,  there  was  a  total  absence 
of  any  statement  as  to  portion  of  the  premises  occupied  during  the  time  required  by 
the  act.  The  list,  as  made  out,  left  an  objecting  party  in  the  dark,  or  rather  misled 
him,  as  to  what  the  premises  were  which  formed  the  qualification  of  the  voter.  In 
that  respect  there  was  an  unreasonable  want  of  information.     The  overseers  had  no 

right  to  put  a  party  on  the  list  who  had  not  occupied  for  a  sufficient  time  the  pre 

in  respect  of  which  his  name  was  inserted.  In  the  present  ease,  though  the  insertion 
of  the  statement  suggested  would  all'ord  some  convenience,  1  think  the  balance  of 
inconvenience  is  the  other  way.  [Tpon  inquiry,  the  objecting  party  might  learn 
whether  there  was  a  joint  occupation,  am!  whether  the  premises  were  of  sufficient 
value.  The  joint  occupation  of  premises  is  mil  analogous  to  any  of  those  things  that 
are  given  as  examples  in  the  corresponding  schedule  to  the  former  act.     It    is  to  be 

(a)  The  withholding  of  such  information  would  appear  to  be  a.  reasonable  ground 
forgiving  time  to  the  objector,  to  enable  him  to  prepare  himself  with  evidence  to 
negative  the  requisite  additional  yearly  value,  and  also  for  refusing  costs. 
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remembered,  too,  that  this  is  a  list  made  out  by  the  overseers,  and  not  a  claim  sent  in 
by  a  party.  There  appears  to  be  some  difference  in  the  form  of  the  notice  of  claim 
given  by  the  G  &  7  Vict.  c.  L8  ;  and  it  may  be  possible  that  more  strictness  would  be 
required  in  the  case  of  a  claim  than  with  respect  to  the  list  made  out  by  the  overseers. 

By  the  fifteenth  section,  every  person  whose  name  has  been  omitted  from  the  lists 
may  send  a  claim  according  to  the  form  No.  6,  in  schedule  (B),  to  the  overseers.  That 
form  runs  thus:  "I  herein'  give  you  notice  [179]  that  I  claim  to  have  my  name 
inserted  in  the  list  made  by  you,"  &c.  "and  that  the  particulars  of  my  qualification 
and  place  of  abode  are  stated  in  the  columns  below."  And  it  may  be  that  the  term 
"nature  of  qualification,"  which  is  the  beading  of  the  third  column,  may  have  a 
different  meaning  there  from  what  it  has  in  the  form  No.  3,  where  I  think  it  must  of 
necessity  mean  some  kind  of  property.  In  the  form  No.  G,  the  "  nature  of  the 
qualification"  may  be  something  different  from  property,  as  shewn  by  the  heading  of 
the  last  column,  "street,"  &c.  "  where  the  property  is  situate,"  &c.  [when  the  right 
depends  on  property].  The  qualification  may  consist  of  some  of  the  reserved  rights. 
This  view  of  the  subject  may  also  be  fortified  by  considering  that  the  term  "par- 
ticulars" is  not  used  in  the  form  No.  3.  A  party  who  makes  a  claim  may  easily  state, 
with  greater  particularity,  all  the  details  of  his  qualification.  Upon  the  whole,  I  agree 
with  my  lord  chief  justice,  that  the  qualification  of  the  voter  was  properly  described 
in  the  list,  and  that  the  decision  of  the  revising  barrister  must  be  affirmed. 

CRESSWELL  J.  I  also  am  of  opinion  that  the  nature  of  the  qualification  has  been 
sufficiently  described  by  the  overseers  in  the  present  instance.  It  appears,  by  the 
twenty-seventh  section  of  the  2  W.  -4,  c.  45,  that  the  right  of  voting  for  boroughs 
is  given  to  the  occupiers  of  certain  premises,  whether  they  occupy  as  owners  or  as 
tenants.  By  that  act  the  overseers  were  required  to  make  out  a  list  of  persons  so 
entitled  to  vote,  according  to  the  form  No.  i  of  the  schedule  (I)  to  the  act.  That 
form  has  the  same  heading  as  No.  3  in  schedule  (B)  to  the  6  &  7  Vict.  c.  18.  The 
heading,  therefore,  shews,  in  both  cases,  that  it  is  a  list  of  persons  entitled  to  vote  in 
respect  of  the  occupation  of  property.  Then  the  nature  of  the  qualification  that  is  to 
be  stated  is  the  [180]  same  as  if  the  column  were  headed  "  nature  of  property  occupied." 
This  appears  clear  from  the  examples  given  in  the  schedule  to  the  act  of  Will.  4  ;  and 
though  true  it  is  that  the  corresponding  column  is  left  blank  in  the  schedule  to  the 
act  of  Victoria,  still  there  is  nothing  to  shew  that  more  particularity  is  necessary 
under  the  latter  statute  than  under  the  former.  And  there  is  no  reason  to  impose  on 
the  voter  or  the  overseers  a  greater  difficulty  than  the  act  requires.  The  overseers, 
are  to  describe  the  premises  occupied  by  the  party,  not  his  title.  The  argument  to 
be  drawn  from  the  form  of  the  county  list  is  strong  in  favour  of  the  present  view. 
The  heading  of  that  form  is,  "The  list  of  persons  claiming  to  be  entitled  to  vote  in 
respect,"  not  of  property  occupied,  but  "  of  property  "  (a)1;  and  therefore  in  the  column 
headed  "nature  of  qualification,"  the  title  of  the  party  is  to  be  given.  This  seems  to 
me  to  afford  a  strong  argument  against  the  view  put  by  my  brother  Kinglake.  It 
has  been  contended  that  this  is  like  a  case  of  successive  occupation  ;  but  that  is  not 
so.  The  overseers  are  bound  to  state  the  occupation  of  some  property  that  would 
confer  the  franchise  ;  and  it  is  not  sufficient  to  state  property  occupied  for  a  period 
that  would  not  confer  the  franchise.  It  is  also  said  that  a  twelve  months'  occupation, 
and  a  being  rated,  are  no  parts  of  the  qualification,  and  therefore  they  need  not  be 
stated  in  the  list;  so,  also,  the  occupation  by  another  party  is  surely  no  part  of  this 
voter's  qualification  (A). 

I  am  of  opinion,  therefore,  that  it  is  quite  sufficient  to  [181]  indicate  certain 
property  in  the  list ;  and  that  if  any  other  party  wishes  to  ascertain  the  title  of  the 
person  whose  name  is  inserted,  he  must  make  inquiry  on  the  subject  (of. 


(a)1  Qusere,  whether  the  term  "  occupied  "  may  not  be  considered  as  tacitly  imported 
from  the  provisions  of  the  twenty-seventh  section  of  the  reform  act.  It  seems  to  be 
clear  that  the  omission  of  the  word  "occupied  "  would  not  justify  the  overseers  in 
inserting  property  of  which  the  party,  though  assessed  to  the  poor-rate,  neither  was 
in  the  sole,  nor  the  joint  occupation. 

(b)  When  the  annual  value  is  less  than  201.  the  exclusiveness  of  the  occupation 
may  be  said  to  be  part  of  the  qualification. 

(a)2  I.e.  as  to  the  title  to  the  vote,  not  as  to  the  title  to  the  property — an  investiga- 
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Erle  J.  It  seems  to  me  also  to  lie  clear,  that  it  is  only  necessary  to  specify  the 
property  in  respect  of  which  the  qualification  of  the  party  exists,  and  not  the  interest 
of  such  party  therein.  Occupation  need  not  be  stated,  for  it  is  plain  from  the  heading 
of  the  list  that  occupation  is  common  to  all  the  qualifications  there  stated.  Neither 
is  it  necessary  to  state  the  value  of  the  premises,  or  the  rating  of  the  occupier.  All 
that  is  required  is  the  nature  of  the  property.  The  purpose  of  the  list  is  to  enable 
any  party,  who  may  doubt  the  right  of  any  person  to  have  his  name  inserted  in  the 
list,  to  make  inquiries  as  to  the  title  of  such  person.  And  this  view  is  confirmed  by 
a  reference  to  schedule  (I),  No.  1  of  the  2  W.  4,  c.  45,  which  statute  is  in  pari  materia 
with  the  6  <V-  7  Vict.  c.  18.  Every  instance  given  in  the  schedule  to  the  former  act, 
is  a  description  of  property,  and  there  is  no  allusion  to  the  title  in  such  property,  or 
the  manner  of  holding  it.  With  reference  to  a  notice  of  claim  requiring  greater 
particularity,  I  am  disposed  to  think  that,  in  such  a  case,  the  same  description  would 
be  sufficient  as  in  the  list  published  by  the  overseers.  The  form  of  the  notice  of  claim 
given  in  schedule  (I),  No.  4,  2  W.  4,  runs  thus  :  "I  hereby  give  you  notice  that  I 
claim,"  iV'c.  "  and  that  my  qualification  consists  of  a  house  in,"  &c.  [and  in  the  case  of 
[182]  a  freeman,  say,  "and  that  my  qualification  is  as  a  freeman  of,"  &c.].  And  this 
I  think  shews  what  is  meant  by  the  "particulars"  of  the  qualification  mentioned  in 
schedule  (B),  No.  6  of  the  6  &  7  Vict.  In  counties,  it  is  not  necessary  that  the  voter 
should  be  an  occupier  of  the  premises  in  respect  of  which  he  is  entitled  to  vote  (a)  ; 
and  the  list  must  therefore  state  whether  he  is  freeholder  or  tenant,  or  occupier,  if  he 
should  be  so. 

In  the  case  of  successive  occupation,  if  only  one  set  of  premises  is  specified,  it  would 
imply  that  the  party  had  occupied  them  for  twelve  months.  He  is  therefore  bound, 
when  he  has  not  done  so,  but  has  occupied  other  premises  during  that  period,  to  shew 
what  those  premises  were. 

Decision  affirmed. 

Borough  of  Blackburn. 
George  Dewhurst,  Appellant;  Joseph  Feilden,  Respondent.     Jan.  27,  1845. 

|S.  C.  8  Scott,  N.  R.  1013  ;  1  Lutw.  Reg.  Cas.  274  ;  14  L.  .1.  C.  P.  12G  ;  9  Jur.  376. 

Referred  to,  Thompson  v.  il'anl,  1871,  L.  R.  0  0.  P.  334.] 

Case. 

Two  distinct  buildings  cannot  be  joined  together  in  order  to  constitute  a  right 
to  be  registered  as  a  borough  voter  under  the  2  W.  4,  c.  45,  s.  27. 

.Joseph  Feilden,  described  on  the  list  of  voters  as  "Joseph  Feilden,  of  Witten," 
u;is  objected  to  as  not  being  entitled  to  have  his  name  retained  upon  the  list  of  voters 
fur  tin;  said  borough  in  respect  of  the  occupation  of  property  described  in  the  said  list. 

as  "joiner's  shop,  warehouse  ami  land,  in  Thunder  and  Rack  Lane,  in  the  said  borough." 
Feilden  was  duly  objected  to  by  (ieorge  Dewhurst,  and  appeared  in  support  of  his 
vote.  Feilden  has,  together  with  his  uncle,  jointly  occupied  as  owners,  for  a  time 
sufficiently  long  [183]  to  confer  a  vote  (as  far  as  regards  the  mere  question  of  time 
and  occupation),  a  joiner's  shop  in  Raek  Lane,  worth,  by  itself,  less  than  201.  a  year, 

and  awarcl se  in  Thunder,  worth  111.  a  year,  besides  two  yards  in  Thunder,  occupied 

for  the  deposit  of  stones  and  Hags;  the  two  yards  being  worth  together  about  51.  a 
year.  These  several  premises  are  the  joint  property  of  feilden  and  his  uncle,  and 
are  occupied  jointly  in  manner  above  staled.  Feilden  and  his  unele  are  the  joint 
owners  of  considerable  property  in  the  borough,  and  they  occupy  the  whole  oi  the 
said   premises  as   workshops  and   stone   places,    for   the    purpose    of   building  on,   and 

tion  of  which,  if  practicable,  would  not  always  throw  light  upon  the  nature  of  the 
occupation,  fur  the  purpose  of  multiplying  votes,  it  is  not  unusual  fur  members  of 
the  same  family  to  join  in  the  household  disbursements,  and  in  paying  the  wages  of 

sen, mis,  &C.  more  especially  where  the  head  of  the  family,  the  apparent  occupier,  is 
a  female. 

(a)    Except    under  the  501,  tenancy  clause. 
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repairing  their  said  property.  The  joiner's  shop,  the  yards  aud  the  warehouse,  are 
worth  together  above  201.  a  year  ;  but  the  joiner's  shop  alone  is  not  worth  201.  a  year, 
and  the  warehouse  and  yards  alone  are,  together,  not  worth,  independently  of  the 

joiner's  shop,  201.  a  year.  Thunder,  where  the  warehouse  and  the  two  yards  are 
situated,  is  300  yards  distant  from  the  joiner's  shop  ;  and  there  are  many  buildings 
aud  other  property,  lying  between  the  joiner's  shop  in  Back  Lane,  and  the  warehouse 
and  yards  in  Thunder;  which  premises  so  lying  between  the  two,  are  the  property, 
and  in  the  occupation,  of  other  and  different  persons.  If  the  premises  in  Back  Lane 
and  those  in  Thunder,  can  be  united,  so  as  to  confer  a  vote  on  Feilden,  they  are  of 
more  than  sufficient  value  for  that  purpose  ;  but  if  they  cannot  be  united  for  that 
purpose,  then  the  joiner's  shop  is  of  insufficient  value  to  confer  a  vote  on  Feilden,  and 
the  warehouse  and  yards  in  Thunder  are  also  of  insufficient  value  to  confer  such  vote. 
I  decided  that  Feilden  occupied  a  joiner's  shop,  warehouse  aud  land  sufficient  to 
entitle  his  name  to  be  retained  on  the  list  of  voters  for  the  said  borough,  within  the 
meaning  of  the  2  W.  4,  c.  45,  s.  i'7.  (Signed)         S.  T.,  revising  barrister. 

[184]  C'ockbiirn,  for  the  appellant.  The  question  in  this  case  is,  whether  the 
buildings,  not  being  within  the  same  curtilage,  may  be  joined  together,  so  as  to  confer 
a  vote  under  the  twenty-seventh  section  of  the  reform  act.  [CressweU  J.  It  does 
not  appear  from  the  ease,  what  was  the  value  of  the  yard.]  That  point  was  not 
intended  to  be  raised.  The  act  confers  the  franchise  on  the  occupier  of  "  any  house  " 
&c.  of  a  certain  value  :  that  must  mean  any  one  house,  in  the  same  way  as  "a  yearly 
rent"  in  sect.  20  has  been  decided  to  mean  one  single  rent  (a).  [Tindal  C.  J.  The 
words  are  somewhat  different.  CressweU  J.  referred  to  Webb,  Aj>j>.,  and  tin  Overseers 
of  Aston,  Eesp.  (ante,  vol.  v.  p.  1-4.]  That  case  seems  decisive  of  the  present  question. 
(The  learned  counsel  also  referred  to  Sweetmaris  case(Alcock,  Reg.  Ca.  27).) 

Kinglake  Serjt.,  for  the  respondent.  The  important  thing  to  be  considered  is  the 
value  of  the  premises  in  the  occupation  of  the  voter  ;  and  it  is  the  same,  in  principle, 
whether  that  value  is  made  up  of  one  house  or  of  more.  The  cases  that  have  been 
decided  under  the  tenements  acts,  the  59  G.  3,  c.  50,  and  the  6  G.  4,  c.  57,  are  strong 
authorities  upon  the  point.  In  Rex  v.  Macclesfield  (2  B.  &  Ad.  870)  it  was  held,  that 
the  taking  of  two  dwelling-houses,  held  under  the  same  roof,  but  having  no  internal 
communication,  was  sufficient  under  the  59  G.  3,  c.  50,  which  requires  the  tenement 
to  consist  of  a  separate  and  distinct  dwelling-house  or  building.  In  that  case  the  court 
abstained  from  deciding  whether  the  occupation  of  two  distinct  dwelling-houses,  in 
different  parts  of  the  parish,  would  be  sufficient  ;  but  in  &/  v.  Tmhnstrr  (4  B.  &  Ad. 
703,  1  X.  &  M.  466),  it  was  held  that  a  house  and  a  detached  building,  might  be  joined 
together  under  the  6  G.  4,  [185]  e.  57  ;  and  in  Rex  v.  Gosforth  (1  A.  &  E.  226,  3  N.  & 
M.  30.3),  that  a  house  and  stable  might  be  joined,  though  separated  at  a  distance  from 
each  other.  In  Rex  v.  Iver  (ib.  228,  3  X.  &  M.  28),  where  the  pauper  rented  two  houses 
under  one  continuous  roof,  the  court  came  up  to  the  point  at  which  they  had  stopped  in 
Rex  v.  Macclesfield,  and  determined  that  the  renting  of  two  houses  did  confer  a  settlement 
under  the  6  G.  4,  c.  57.  Finally,  in  Rex  v.  Newtown  (ib.  238,  3  X.  &  M.  306)  they  decided 
that  the  taking  of  two  dwelling-houses,  in  different  parts  of  the  parish,  was  sufficient, 
under  the  6  G.  4,  c.  57.  From  these  cases,  Mr.  Rogers,  in  his  work  on  Election  Law, 
draws  the  following  conclusion  :  "  If,  under  the  words,  '  a  separate  and  distinct  dwelling- 
house,  or  building,  or  land  or  both,'  '  two  houses  mayT  be  joined  ;  it  would  seem  that 
under  2  W.  4,  c.  45,  s.  27,  which  requires  the  occupation  to  be  of  any  house,  warehouse,' 
&c,  two  houses,  or  a  house  and  a  warehouse,  or  any  other  two  members  of  the  sentence 
may  be  joined,  to  complete  the  value"  (page  179,  6th  ed.).  In  Webb,  App.,  and  the 
Overseers  of  Aston,  dr.  Resp.  (ante,  vol.  v.  p.  14),  the  point  in  question  was  not  argued, 
and  the  decision  turned  upon  another  ground  ;  though  it  may  perhaps,  incidentally, 
involve  the  present  point.  Svi-etimui's  aisc  is  not  very  pointed.  The  decision  in  that 
case  seems  to  have  turned  upon  the  sufficiency  of  the  notice  of  claim.  Xo  reliance  is 
to  be  placed  upon  the  word  "separately  "  in  the  twenty -seventh  section  of  the  reform 
act.  It  means  nothing  more  than  this,— that  the  house,  &c.  may  be  occupied  with  or 
without  land  ;  not  that  it  must  be  a  separate  or  single  house,  &c.  that  is  to  be  occupied. 
The  legislature,  at  the  time  of  passing  that  act,  evidently  had  the  old  scot  and  lot  right 
of  voting  in  view. 

(a)  See  Gadsby,  .////» llant ;  Barrow,  Respondent,  ante,  p.  21. 
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[186]  Cockburn  \\ ;is  not  called  upon  in  reply. 

TlNDAL  G.  J.  I  think  the  revising  barrister  was  wrong  in  the  decision  he  came  to 
in  this  rase.  The  twenty-seventh  section  of  the  2  W.  4,  c.  45,  gives  the  right  of  voting 
in  boroughs  to  every  person  who  occupies  certain  premises,  either  as  owner  or  tenant. 
The  subject  matter  of  such  occupation  is  "any  house,  warehouse,  counting-house,  shop, 
or  other  building."  The  first  observation — and  one  which  lies  on  the  very  surface, — ■ 
is,  that,  these  winds  are  all  in  the  singular  number,  and  that  it  would  have  been  just 
as  easy  to  have  used  the  plural.  But  the  section  does  not  stop  there.  The  subject 
matter  of  the  occupation  is  required  to  be,  "  either  separately,  or  jointly  with  any  land 
within  such  city  or  borough,  occupied  therewith  by  him  the  same  landlord,  of  the  clear 
yearly  value  of  not  less  than  101."  So  that  if  the  house  or  building  be  not  of  that  value, 
the  amount  may  be  made  up  by  the  conjunction  of  land.  The  rule  expressio  unius 
exclusio  est  alterius  is,  I  think,  applicable  here  ;  and  I  cannot  see  why  the  legislature 
should  have  provided  for  the  joint  occupation  of  a  building  and  land,  and  not  for  that 
of  two  different  buildings,  if  it  had  been  intended  that  the  latter  should  confer  the 
franchise.  This  view  is  aided  by  the  form  of  the  list  of  voters  to  be  published  by  the 
overseers,  as  given  in  the  6  &  7  Vict.  c.  18,  schedule  (B),  No.  3,  where,  in  the  fourth 
column,  the  "number  of  house  (if  any)"  is  required  to  be  stated — which  points  more 
to  a  single  definite  building  than  to  two  or  more  united  together.  And  it  may  very 
well  be,  that  the  occupier  of  a  101.  house  might  be  considered  in  a  fit  condition  to 
exercise  the  franchise,  without  its  being  intended  that  a  party  might  eke  out  the  value, 
by  joining  together  several  small  tenements. 

[187]  Maule  J.  I  am  of  the  same  opinion.  The  occupation  of  a  101.  house  was 
probably  intended  as  a  test  of  the  capacity  and  rank  of  the  party  to  be  entrusted  with 
the  franchise.  Sucb  a  description  of  persons  would  lie  likely  to  be  very  different  from 
those  who  occupied  a  number  of  tenements  of  smaller  value.  Suppose  the  legislature 
had  given  the  franchise  to  a  man  who  kept  a  horse  of  a  certain  value,  taking  that  as 
a  test  of  his  rank'  and  capacity.  It  would  not  have  been  the  same  thing  if  he  kept  a 
number  of  inferior  horses  to  make  up  the  value.  I  think  we  should  not,  in  these 
appeals,  involve  ourselves  with  the  decisions  on  settlement  cases.  We  ought  to  be 
spared  discussions  upon  the  tenement  acts,  which  are  not  at  all  upon  the  same  subject 
as  the  reform  and  registration  acts.  The  same  reasons  are  therefore  not  applicable 
in  the  construction  of  them.  In  the  present  case  the  plain  words  of  the  act  ought 
to  prevail. 

Cresswell  J.  I  think  the  case  is  really  too  clear  for  argument.  In  the  very 
ingenious  argument  on  the  part  of  the  appellant  in  Webb,  App.,  and  The  Overseers  of 
dston,  (fee,  Resp.,  this  point  was  not  argued  ;  and  it  is  not  probable  that  it  was  omitted 
from  any  oversight. 

ERLE  .1.  I  am  of  the  same  opinion.  The  twenty-seventh  section  requires  that  one 
building,  of  a  certain  value,  shall  be  occupied,  in  order  to  obtain  the  franchise,  or  land 
may  be  joined  to  the  building  ;  but  if  the  land  is  occupied  by  the  party  as  tenant,  it 
must  be  held  under  the  same  landlord.  It  is  not  every  species  of  land  that  may  be 
joined  to  a  building  for  that  purpose.  It  is  not  correct,  therefore,  to  say  that  the  value 
alone  was  the  criterion  contemplated  by  the  Legislature. 

I  •eeision  reversed  (a). 

[188]     Hilary  Vacation. 

Cits  of  Lichfield. 

Marshall,  Appellant;  Bown,  Respondent.    Feb.  13,  L845. 
[S.  C.  8  Scott,  X.  K.  899  ;   1  Lutw.  Keg.  Cas.  288 ;   1-1  I..  .1.  C.  P.  L29 ;  '.)  Jur.  164.] 

Case. 

A.  having  contracted  for  the  purchase  of  B.'s  house  for  a  valuable  consideration,  sold 
it  to  C,  D.,  E.,  F.j  '!,  and  II.  in  equal  shares;  and  caused  a  conveyance  to  be 
executed   from    B.  to  the  sub-vendees,  as  tenants  in  common.      A.  was  not  stated  to 

(a)  And  see  Mann,  l'rae.  in  Courts  of  Revision,  90,  1  15. 
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have  been  a  party  to  the  conveyance,  the  purchase-money  was  paid  to  B.  by  the 
hands  of  A.,  bat  was  the  proper  money  of  the  sub-vendees.  The  house  was  let, 
and  the  sub-vendees  received  the  rents  for  their  own  use  respectively.  The  object 
of  A.  in  proposing  the  purchase  to  the  sub-vendees,  was  to  increase  the  number  of 
voters ;  but  the  purchase  on  the  part  of  the  sub-vendees  was  a  bona  fide  investment 
of  their  money  ;  they  expected  that  the  possession  of  the  property  would  entitle  each 
of  them  to  vote,  but  there  was  no  understanding  before  or  at  the  conveyance,  that 
they  should  vote,  in  any  particular  way,  or  in  support  of  any  particular  interest. — 
Held,  that  the  conveyance  was  not  void  under  the  7  &  8  W.  3,  c.  25,  s.  7,  and  that 
the  sub-vendees  were  entitled  to  be  registered. — Quaere,  if  the  conveyance  would 
have  been  void  if  the  increasing  the  number  of  voters  had  been  the  object  of  B.  in 
conveying. 

William  Marshall  objected  to  the  name  of  John  Bown,  and  to  those  of  five  others, 
being  retained  on  the  second  list  of  voters  for  the  parish  of  St.  Michael,  in  the  city 
of  Lichfield.  I  retained  all  the  names  subject  to  the  opinion  of  this  court  upon  the 
following  case  : — 

The  parliamentary  borough  of  the  city  of  Lichfield  is  a  county  of  itself,  and, 
prior  to  the  passing  of  stat.  ■_'  W.  4,  c.  45,  freeholders  had  the  right  to  vote  in  the 
election  of  members  for  the  said  city.  In  the  second  list  of  voters,  duly  made  out 
by  the  overseers  of  the  parish  of  St.  Michael  in  the  said  city,  the  following  six  names 
appeared  : — 


Christian  name  and 
surname  of  each. 

Place  of  abode. 

Nature  of 

qualitkati.  n. 

Street,   lane,  or  other    place 
in  this    parish   where  the 

property  is  situate. 

Bown,  John. 

Wade  Street. 

Freehold  house. 

St.  John  Street. 

[189]  (The  other  five  names  were  inserted  with  the  same  qualification. ) 

Objections  were  duly  made  to  each  of  the  above  names  being  retained  in  the  said 
list  in  respect  of  the  above  qualification  ;  and  upon  their  appearing  to  support  then- 
title  to  have  their  names  retained  in  the  said  list,  it  was  proved  that  the  names  of 
Bown  and  of  the  other  five,  were  inserted  in  the  said  list  in  respect  of  the  same  free- 
hold house  in  St.  John  Street,  and  that  they  became  and  were  the  joint  owners  of  it, 
under  the  following  circumstances  : — 

Prior  to  Lady-day  1843,  one  William  Gorton  contracted,  in  his  own  name,  with 
the  then  proprietors  of  the  house,  for  the  purchase  of  it  at  the  price  of  2921.  5s.  Od. ; 
and  having,  after  such  contract,  bona  tide  sold  the  house  to  Bown  and  the  five  other 
persons  above  named  in  equal  shares,  he  caused  a  conveyance  of  it,  from  his  vendors 
to  Bown  and  the  five  others,  to  be  prepared  by  their  solicitor.  By  this  conveyance, 
which  was  afterwards  duly  executed  by  the  vendors,  the  said  house  was,  in  considera- 
tion of  the  said  sum  of  2921.  5s.  Od.,  absolutely  conveyed  to  Bown  and  the  five  other 
persons,  to  hold  to  them  in  undivided  sixth  parts,  as  tenants  in  common,  in  fee.  The 
purchase  money  was  paid  to  the  vendors  by  the  hands  of  Gorton,  but  was  the  proper 
money  of  Bown  and  the  five  others  contributed  by  them  in  equal  shares.  The  house 
was  let  to  a  respectable  tenant  at  151.  a  year,  and  was  worth,  at  least,  that  rent.  The 
object  of  Gorton  in  proposing  the  purchase  to  Bown  and  the  five  others  was,  to  increase 
the  number  of  the  voters  for  the  city  of  Lichfield  ;  but  the  purchase  on  the  part  of 
Bown  and  each  of  the  above  named  persons,  was  a  bona  fide  investment  of  their 
money,  which  they  would  not  have  made  unless  thev  had  been  satisfied  with  the 
value  of  the  premises  and  the  income  they  were  to  receive  from  the  investment. 
They  also  all  expected  that  [190]  the  possession  of  the  property  would  entitle  them 
to  votes  for  the  city  of  Lichfield  ;  but  there  was  no  stipulation  or  understanding, 
before,  or  at  the  time  of,  the  conveyance  to  them,  that  they  or  any  of  them  should 
vote  in  respect  of  the  said  house,  in  any  particular  way,  or  in  support  of  any  particular 
interest. 

Bown  and  each  of  the  others  had  been  in  the  receipt  of  50s.  in  respect  of  their 
shares  of  the  rents  and  profits  of  the  said  house  for  his  own  use,  for  twelve  calendar 
months  next  before  the  last  day  of  July  1844,  the  said  50s.  having  been  paid  to  each 
of  them  by  the  said  W.  Gorton  out  of  the  rent,  which   Gorton  was  authorised  to 
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receive  on  their  behalf  j  and  each  of  them  had  resided  for  six  calendar  months  next 
before  the  last  day  of  July  within  the  said  city,  or  within  seven  .statute  miles  thereof. 

It  was  objected  that  the  conveyance  was  void  and  of  none  effect,  by  reason  of  the 
provisions  of  stat.  7  &  8  W.  •'!,  C.  25,  s.  7(a)1,  as  being  made  to  them  in  order  to 
multiply  voices,  and  to  split  and  divide  the  interest  in  such  house  ;  and  that  under 
ili.it  act,  no  more  than  one  single  voice  ought  to  be  admitted  for  the  said  house. 

I  was  of  opinion  that  there  had  been  a  bona  fide  purchase  of  the  house  by  Bown 
and  the  five  other  persons,  [191]  for  a  valuable  consideration  ;  and  that  the  seventh 
section  of  the  said  statute  did  not  apply  to  a  conveyance  made  under  such  circum- 
stances ;  and  that  the  provision  "that  no  more  than  one  voice  shall  be  admitted  for 
one  and  the  same  house  or  tenements,"  related  only  to  boroughs  in  which,  at  the  time 
of  the  passing  of  the  act,  the  right  of  voting  was  in  householders,  or  inhabitants 
paying  scot  and  lot  ;  and  I  was  of  opinion,  on  the  whole  case,  that  Bown  and  the 
other  five  persons  were  entitled  to  have  their  names  retained  in  the  list  of  voters  for 
the  city  of  Lichfield,  in  respect  of  their  respective  share  in  the  said  freehold  house. 

Similar  objections  were  also  made  by  Marshall  to  retaining  in  the  same  list  for 
the  parish  of  Saint  Michael  aforesaid,  the  names  of  five  persons  described  in  the  said 
list,  as  follows  :  — 

(The  names  of  William  Field  and  four  persons  were  inserted  in  the  list  in  respect 
of  the  same  description  of  qualification  as  in  the  former  case.) 

The  names  of  the  five  last-mentioned  persons  were  inserted  in  the  said  list  in 
respect  of  one  freehold  house  adjoining  that  mentioned  in  the  preceding  case,  of 
which  they  had  become  the  bona  fide  purchasers  for  a  valuable  consideration,  and 
were  in  receipt  of  the  rents  and  profits,  amounting  to  151.  a  year,  and  which  had  been 
contracted  for  and  conveyed  to  them  at  the  same  time,  and  by  the  same  parties,  under 
similar  circumstances  to  those  above  stated. 

(The  cases  were  consolidated.)  (Signed)         J.  B.,  revising  barrister. 

The  question  for  the  opinion  of  the  court  is,  whether  the  conveyance  to  Bown  and 
the  five  other  persons,  of  the  freehold  house  first  above  mentioned,  and  the  conveyance 
to  Field  and  the  other  four  persons  of  the  freehold  house  secondly  above  mentioned 
respectively,  is  [192]  void  and  of  none  effect  under  stat.  7  &  8  W.  3,  c.  25,  s.  7,  and 
whether,  under  the  said  act,  Bown  and  the  five  other  persons,  or  any  of  them,  is  or 
are  entitled  to  have  his  or  their  name  or  names  retained  in  the  said  list  of  voters,  and 
to  be  admitted  to  vote  in  respect  of  the  first  of  such  houses,  and  Field  and  the  other 
four  persons  or  any  of  them  in  respect  of  the  last  of  such  houses  respectively. 

(Signed)         T.  B.,  revising  barrister. 

The  ease  was  argued  in  last  Michaelmas  term  (a)3. 

Byles  Serjt.  for  the  appellant.  The  decision  of  the  revising  barrister  contravenes 
the  provisions  of  the  7  &  8  W.  '■'>,  c.  25,  s.  7.  It  is  not  necessary  to  consider  how 
committees  of  the  House  of  Commons  have  endeavoured  to  fritter  away  that  statute. 
The  intention  of  the  vendor  is  the  material  thing  to  be  considered,  and  not  that  of  the 
\  endec. 

Kinglake  Serjt.  for  the  respondent.  It  is  material  to  consider  what  was  the  state 
of  the  law  before  the  7  &  8  \\ .  3,c.  25,  was  passed.  Before  that  act  the  possession  of 
a  freehold,  for  one  day  only  before  the  voting,  was  sufficient.  The  act  was  intended 
to  apply  only  to  collusive  conveyances,  that  were  Bubject  to  certain  conditions.     The 

(")'  "  &  8  W.  3,  c.  25,  s.  7,  enacts,  "that  uo  person  shall  be  allowed  to  have  any 
vote  in  election  of  members  to  serve  in  parliament,  for  or  by  reason  of  any  trust, — 
estate,  or  mortgage,  unless  such  trustee  or  mortgagee  be  in  actual   possession,  or 

receipt  of  the  rents  and  profits,  of  the  same  estate ;  bul  that  the  i tgagor,  or  cestui 

que  trust,  in  possession,  shall   and   may  vote  for  the  same  estate  notwithstanding  such 

mortgage  or- trust  ;  and  that  all  conveyances  of  any  messuages,  lands,  tenements,  or 
hereditaments,  in  any  county,  city,  borough,  &c,  in  order  to  multiply  voices,  or  to 

split  and   divide  the  interest    in  any  houses  or   lands  among   several    persons   to  enable 

them  to  vote  at  elections  of  members  to  serve  in  parliaments,  are  hereby  declared  to 

be  void  and  of  none  effect,  and  thai  no  more  than  one  single  voice  shall  be  admitted 
for  one  and  the  same  house  or  tenement." 

(o)8  Tuesday,  November  21st,  before  Tindal  C.  •'.,  Coltman,  Maule,  and  Erie  JJ 
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|o  Ann.  e.  23,  s.  1  (b)\  may  be  considered  [193]  as  a  legislative  interpretation  of  the 
former  act.  The  form  of  the  freeholders'  oath,  given  in  the  18  G.  2,  c.  18,  s.  I, 
extended  to  cities  being  comities  of  themselves,  by  the  19  G.  2,  c.  28  (a),  and  the 
provisions  of  section  4  of  the  latter  act  (J)2,  are  material  in  the  same  view.  A  bona 
fide  conveyance,  for  a  valuable  consideration,  cannot  be  said  to  be  made  on  purpose 
to  multiply  voices.  The  effect  of  the  7  &  8  W.  3,  c.  25,  was  much  discussed  in  the 
Okehamvptm  east  (1  Peckw.  359)  ;  but  the  counsel  who  supported  the  view  now  submitted 
on  behalf  of  the  appellant,  did  not  put  the  argument  so  high  as  it  has  now  been  done. 
Elphinstone's  cast  (3  Luders,  370)  was  there  referred  to,  and  is  in  point.  [Maule  J. 
It  is  [194]  not  found  in  this  case,  that  the  conveyance  was  made  in  order  to  multiply 
voices,  in  the  terms  of  the  statute.  Tindal  C.  J.  The  case  mentions  that  it  was  the 
intention  of  an  intermediate  party,  Gorton,  to  increase  votes  for  the  city.  That  does 
not  seem  to  have  been  the  object  of  the  vendors  :  and  that  appeai-s  to  be  the  material 
thing  to  bring  the  case  strictly  within  the  act.]  In  every  case  where  a  party  purchases 
a  freehold  estate,  he  may  probably  intend  to  acquire  a  vote,  but  that  will  not  deprive 
him  of  his  right  to  do  so. 

Byles,  Serjt.  in  reply.  Gorton  had  an  equitable  estate  in  the  property,  and  he 
conveyed  with  the  intention  to  multiply  voices.  The  case  is  therefore  clearly  within 
the  mischief  contemplated  by  the  act.  By  the  first  part  of  the  seventh  section  of  the 
7  A  8  W.  3,  e.  25,  a  mortgagee  is  not  to  vote  unless  he  is  in  possession.  Suppose  a 
mortgagor  wished  to  multiply  voices,  and  sold  his  equitable  estate  with  that  inten- 
tion, and  got  the  mortgagee  innocently  to  join  in  the  sale,  surely  that  would  be 
within  the  statute.  This  being  a  highly  remedial  act  is  not  to  be  construed  strictly. 
[Eric  J.  It  can  hardly  be  said  to  be  that  ;  as  it  avoids  the  conveyance,  though  there 
may  have  been  a  good  consideration.  Tindal  C.  J.  It  would  certainly  be  very  hard 
that  the  conveyance  should  be  avoided  after  the  money  had  been  paid  by  reason  of 
the  intention  of  the  vendor,  if  the  vendee  was  ignorant  of  such  intention.  Maule  J. 
Your  construction   would  amount  to  this, — here  has  been  a  fraud  by  one  man,  for 

(by  10  Ann.  c.  23,  s.  1,  after  reciting  the  7  &  8  W.  3,  c.  25,  s.  7,  "for  the  more 
effectual  preventing  of  such  undue  practices,"  enacts  "that  all  estates  and  conveyances 
whatsoever  made  to  any  person  or  persons,  in  any  fraudulent  or  collusive  manner,  on 
purpose  to  qualify  him  or  them  to  give  his  or  their  vote  or  votes  at  such  elections  of 
knights  of  the  shire  (subject  nevertheless  to  conditions  or  agreements  to  defeat  or 
determine  such  estate,  or  to  reconvey  the  same),  shall  lie  deemed  and  taken,  against 
those  persons  who  executed  the  same  as  free  and  absolute,  and  be  holden  and  enjoyed 
by  all  and  every  such  person  or  persons  to  whom  such  conveyance  shall  be  made  as 
aforesaid,  freely  ami  absolutely  acquitted,  exonerated,  and  discharged  of  and  from  all 
manner  of  trusts,  conditions,  clause  of  re-entry,  powers  of  revocation,  provisoes  of 
redemption,  or  other  defeasances  whatsoever,  between  or  with  the  said  parties,  or  any 
other  person  or  persons  in  trust  for  them,  or  any  of  them,  for  the  redeeming,  revoking, 
or  defeating  such  estate  or  estates,  or  for  the  restoring  or  re-conveying  thereof,  or  any 
part  thereof,  to  any  person  or  persons  who  made  or  executed  such  conveyance,  or  to 
any  other  person  or  persons  in  trust  for  them,  or  any  of  them,  shall  be  null  and  void 
to  all  intents  and  purposes  whatsoever,  and  that  every  person  who  shall  make  and 
execute  such  conveyance  or  conveyances  as  aforesaid,  or,  being  privy  to  such  purpose, 
shall  devise  or  prepare  the  same,  and  every  person  who,  by  colour  thereof,  shall  give 
any  vote  at  any  election  of  any  knight  or  knights  of  the  shire  to  serve  in  parliament, 
shall,  for  every  such  conveyance  so  made,  or  vote  so  created  or  given,  forfeit  the  sum 
of  401.,"  Ac. 

(a)  The  form  of  the  oath  given  in  the  19  G.  2,  c.  28,  s.  1,  is  as  follows  :  — 

"You  shall  swear,  &c,  that  you  have  a  freehold  estate  consisting  of,  &c,  lying  or 
being  in  the  city  and  county,  &c,  of  the  clear  yearly  value  of  40s.,  &c,  and  that 
you  have  been  in  the  actual  possession  or  receipt  of  the  rents  and  profits  thereof, 
for  your  own  use,  above  twelve  calendar  months,  &c,  and  that  such  freehold  estate 
has  not  been  granted  or  ma.de  to  you  fraudulently,  on  purpose  to  qualify  you  to  give 
your  vote,"  &c. 

(b)1  19  G.  2,  c.  28,  s.  4,  enacts  (inter  alia)  that  "no  person  shall  vote  in  respect 
or  in  right  of  any  freehold  estate  which  was  made  or  granted  to  him  fraudulently,  on 
purpose  to  qualify  him  to  give  his  vote." 
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which  another  is  to  lie  punished.  The  vendor  here  is  the  guilty  party,  if  any,  not 
the  vendee.]  The  vendee  might  recover  the  money,  if  he  is  innocent,  as  the  considera- 
tion is  illegal  and  has  failed.  [Tindal  C.  •!.  But  he  may  have  laid  out  money  and 
built  upon  the  estate  before  the  illegality  of  the  vendor's  intention  was  discovered.] 
( torton  may,  tor  [195]  all  purposes,  be  considered  as  the  vendor,  and  the  conveyance  as 
his  conveyance,  within  the  statute.  Three  sorts  of  fraudulent  conveyances  are  con 
templated  by  the  legislature.    Those  of  the  first  class  are  provided  for  by  the  7  & 

8  W.  3,  C.   25  ;  the  second,  by  the  10  Ann.  c.   23  ;  and   the  third  by  the  statutes 
of  G.  2.     These  acts  point  to  totally  different  abuses. 

Cur.  adv.  vult. 

Tindal  C.  J.  now  delivered  the  judgment  of  the  court. 

The  objection  taken  against  the  claim  of  Bown,  and  of  the  several  other  persons 
mentioned  in  the  case,  to  their  right  of  voting,  as  freeholders,  in  the  election  of 
members  for  the  city  of  Lichfield,  was  this, — that  the  six  persons  therein  first  named 
claimed  the  right  of  voting  in  respect  of  one  and  the  same  freehold  house,  and  that 
the  conveyance  to  those  persons  was  void  under  the  provisions  of  the  act  7  &  8  W.  •'!, 
c.  25.  That  statute  enacts  that  "all  conveyances  in  order  to  multiply  voices  or  to 
split  and  divide  the  interest  in  any  houses  or  lands  among  several  persons,  to  enable 
them  to  vote  at  elections  of  members  to  serve  in  parliament,  are  hereby  declared  to 
be  void  and  of  none  effect." 

The  argument  before  us  proceeded  upon  the  supposition  that  the  facts  of  the 
present  case  brought  it  within  the  scope  and  operation  of  that  statute  ;  and  we  are 
called  upon  to  give  the  legal  construction  of  that  statute  with  reference  to  the  abstract 
question,  whether  a  bona  fide  conveyance,  where  the  money  was  really  paid  by  the 
purchaser,  and  there  was  no  secret  trust  or  reservation  in  favour  of  the  seller,  but 
where  the  object  of  the  conveyance  was  to  multiply  voices  and  to  split  and  divide 
the  interest,  falls  within  the  provisions  of  that  statute.  Whenever  the  question  comes 
before  us,  we  shall  be  prepared  to  give  our  opinion  upon  it ;  [196]  but,  as  we  think 
the  facts  stated  in  this  case  do  not  raise  the  question,  it  would  be  premature  to  do 
SO  on  the  present  occasion.  For,  we  think  the  obvious  meaning  of  the  statute  is, 
that  in  order  to  make  the  conveyance  void,  the  seller  must  be  party  or  privy  to  the 
illegal  object  intended  by  the  conveyance;  for,  it  would  indeed  seem  to  lie  an 
unreasonable  consequence,  and  one  which  could  never  have  been  in  the  contemplation 
of  the  legislature,  that  a  person  who  sold  property  bona  fide  to  several  persons  as 
purchasers,  having  no  intention  himself  to  evade  the  estate,  no  knowledge  of  any 
such  object  or  design  on  the  part  of  the  purchasers,  should  afterwards,  and  at  any 
distance  of  time,  find  the  conveyance  void,  the  land  thrown  back  upon  his  hands,  and 
himself  liable  to  return  the  purchase-money,  on  account  of  its  having  been  subse- 
quently discovered  that  the  purchase  was  made  by  the  several  persons  to  whom  it  was 
conveyed  in  order  to  split  and  divide  the  interest  and  to  multiply  votes.  And  the 
necessity  of  this  privity  and  intention  on  the  part  of  the  seller,  appears  further  from 
the  subsequent  statute  Ml  Ann.  c.  23,  which,  after  reciting  the  statute  of  W.  •'>  and 
that  the  subsequent  statute  was  made  for  the  more  effectual  preventing  of  such  undue 
practices,  proceeds  to  make  provision  for  cases  in  which  the  object  of  the  conveyance 
cannot  but  be  known  to  the  party  who  conveys  the  estate  :  and  is  still  further  evident 
from  the  5.'!  (!.  ,3,  c.  4!),  which  enacts  that  a  devise  made  for  the  same  purpose,  shall 
be  taken  to  lie  a  conveyance  within  the  meaning  of  the  former  statutes. 

Now,  looking  at  the  case  before  us,  there  is  not  only  no  statement  of   the  fact,  but 
no  reason    to   infer  the  fact,  that    the  former   proprietors  of  the   house,  who  were   the 

conveying  parties,  hail  any  knowledge  whatever  of  the  object  for  which  the  bouse 
was  purchased,  at  the  time  they  executed  the  conveyance  to  the  six  claimants.  [197] 
( lortoii  contracted  in  his  own  name  with  the  proprietors  for  the  purchase  of  the  house, 

such  proprietors,  so  far  as  appears,  not  having  any  knowledge  whatever  of  any  "I  bhe 
si\  persons  to  whom  the  conveyance  "a-  afterwards  made,  before  the  actual  execution 
of  the  conveyance.     Then,  Gorton,  as  it   is  stated,  after  entering  into  the  contract, 

bona    tide   sold    the   house   to    Mown    and    the    other   live    claimants;   and   all    that    was 

done   by    the   proprietors   was,    that,    U] the    request    of   Gorton,  they  executed   the 

conveyance  to  such  new  purchasers. 

And,  as  to  the  argument  urged  on  the  part  of  the  appellant,  that  Gorton  may  be 

considered  as  the  vendor,  and  the  conveyance  taken  to  be  his  conveyance,  within  the 
meaning  of   the  statute,  it   appears  a   sufficient    answer,  that,  upon   the  facts  staled  ill 
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the  case,  there  is  nu   proof  that   he   had  any  thing  to  convey,  or  even  that  he  was  a 
party  to  the  conveyance  which  is  contended  to  be  void  under  the  statute  (a). 

As  the  case,  therefore,  seems  to  us  not  to  be  brought  within  the  statute,  we  are 
of  opinion  that  the  objection  taken  before  the  revising  banister,  never  properly  arose; 
and  therefore,  without  giving  any  opinion  upon  the  merits  of  the  objection,  it  is 
sufficient  to  say  the  names  of  the  six  claimants  in  respect  of  the  first  purchase,  and 
of  the  five  claimants  in  respect  of  the  second  purchase  (which  was  made  under  circum- 
stances precisely  similar  to  those  of  the  first),  were  rightly  retained  on  the  list. 
We  therefore  give  our  judgment  for  the  respondents. 

Judgment  affirmed. 

[198]     Easter  Vacation. 

West  Riding  of  Yorkshire. 

Robert  Baxter,  Appellant;  Edward  Brown,  Respcmdent.     1845. 

[S.  C.  8  Scott,  N.  R.   1019;   1   Lutw.  Reg.  Cas.   287;   14   L  J.  C.   P.   193;  9  Jur. 
829.     Discussed,   Watson  v.  Spratley,   1854,  2  C.  L.  R.   1440;  Spenct    v.  Han 
1879,  5    C.   P.    1).    106.     Discussed   and    distinguished,    Watstm    v.    Black,    1885, 


1(5  Q.  B.  D.  270.] 


( !ase. 


A.,  B.,  C.  and  D.  joined  in  a  partnership  to  work  a  fulling  mill.  Money  was  subscribed 
by  all  the  partners;  with  part  of  which,  freehold  land  was  bought,  which  was 
conveyed  to  A.  and  B.  in  fee  ;  with  other  part  a  mill  was  built  on  the  land,  and 
machinery  for  the  mill  was  purchased.  By  a  partnership  deed  executed  by  A.,  B., 
C.  and  IX,  the  trusts  of  the  land,  mill,  &c.  were  declared  to  be  (among  other 
things),  that  A.  and  B.  should  stand  seised  and  possessed  of  all  the  estates,  property, 
goods,  &c.  upon  trust  for  the  benefit  of  themselves  and  their  partners  as  part  of 
their  partnership  joint  stock  in  trade,  there  was  a  provision  in  the  deed  that  A. 
and  B.  might  borrow  money  upon  mortgage  of  the  stock,  property,  estates.  &c. 
belonging  to  the  copartnership  :  and  it  was  declared  that  the  land,  mill,  &c.  should 
be  deemed  and  considered  as  or  in  nature  of  personal  estate  and  not  real  estate, 
and  be  held  in  trust  for  the  partners  as  part  of  their  partnership  stock  in  trade. 
A.  and  B.,  under  the  powers  of  the  deed,  borrowed  money  for  the  purposes  of  the 
partnership,  for  which  they  gave  bonds  and  notes  in  their  own  names,  but  did  not 
mortgage  any  part  of  the  property. — Held,  that  each  partner  had  an  interest  in 
the  realty  corresponding  with  the  amount  of  shares  held  by  him  in  the  partnership. 
— Held,  also,  that  the  money  so  borrowed  had  not  the  effect  of  mortgages  on  the 
shares  of  the  partners. 

Jonas  Bateman,  John  Brookbank,  and  thirty-five  other  parties,  claimed,  at  the 
revision  of  the  list  of  voters  for  the  west  riding  of  the  county  of  York,  a.d.  1844,  to 
be  entitled  to  vote  for  the  west  riding,  in  respect  of  freehold  shares  in  a  mill,  houses, 
and  land,  situate  in  the  township  of  Pudsey,  in  the  polling  district  of  Bradford  in 
the  said  riding. 

The  claimants  joined  many  other  persons  in  forming  a  partnership  to  build  and 
cany  on  their  respective  trades  in  a  mill,  which  was  built  in  manner  hereinafter 
mentioned.  Money  was  subscribed  by  all  the  partners,  part  of  which  was  appropriated 
to  buy  freehold  lands,  [199]  which  were  conveyed  unto  and  to  the  use  of  certain 
trustees,  their  heirs,  and  assigns  absolutely.  Other  part  of  the  money  was  appropriated 
to  build  the  mill  upon  such  lands;  and  the  remainder  was  appropriated  to  buy 
machinery  for  the  mill.  By  a  general  partnership  deed  executed  by  the  trustees,  the 
claimants  and  all  the  other  partners,  the  trusts  of  the  freehold  lands  so  conveyed 
and  of  the  mill  then  to  be  built,  the  machinery  and  every  thing  belonging  or  appertain- 

(a)  It  was  assumed  in  the  argument  (supra,  194),  although  not  stated  in  the  case. 
that  Gorton, — for  the  purpose  of  extinguishing  his  interest,  as  equitable  owner  under 
the  contract  of  sale  to  him, — had  joined  in  the  conveyance  from  his  vendors  to  the 
subvendees,  according  to  the  usual  practice. 
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ing  to  the  said  lands,  mills,  and  premises,  were  declared  to  be — that  the  said  joint 
concern,  trade,  and  business  should  at  all  times  during  the  continuance  of  the  copartner- 
ship be  conducted  and  carried  on  in  the  names  of  the  trustees,  and  the  survivors  and 
survivor  of  them.  "And  that  all  and  singular  the  estates,  property,  goods,  chattels, 
and  effects  belonging,  or  which  shall  belong  to,  or  which  have  been,  and  shall  from 
time  to  time  be  purchased  by,  or  for,  or  on  account  of  the  said  partnership,  or  for 
carrying  on  the  said  joint  concern,  trade,  or  business,  shall  be  conveyed,  transferred, 
delivered,  and  assigned  to,  and  vested  in,  such  trustees  or  trustee  for  the  time  being, 
who  shall  at  all  times  stand  seised  and  possessed  thereof,  and  interested  therein, 
upon  trust,  for  the  benefit  of  themselves  and  their  partners  in  the  said  joint  concern, 
as  part  of  their  partnership  joint  stock  in  trade."  And  that  all  contracts,  dealings, 
sales,  purchases,  payments,  receipts,  bills,  notes,  drafts,  orders,  securities,  actions,  suits, 
proceedings,  matters,  and  things  whatsoever,  for,  on  account,  or  in  respect  of,  or 
relating  to  the  said  joint  trade,  should  lie  and  be  carried  on  in  the  names  of  the  said 
trustees  or  trustee  for  the  time  being. 

There  were  also  other  provisions  in  the  deed,  in  the  words  following  : — 
"That  at  all  times,  and  from  time  to  time,  during  the  copartnership,  it  shall  lie 
lawful,  to  ami  for  the  [200]  trustees  for  the  time  being,  at  the  request  and  by  the 
direction  of  three-fourth  parts  in  value,  of  the  partners  who  shall  be  present,  either 
in  person  or  by  proxy,  at  any  general  meeting  to  be  held  after  ten  days'  previous 
aotice  thereof  in  writing,  to  be  affixed  on  the  principal  door  of  the  said  mill,  by  the 
committee  for  the  time  being,  to  take  up,  borrow,  and  raise  upon  the  credit  of  the 
said  joint  trade,  or  by  or  upon  mortgage,  or  other  security,  of  all  or  any  part  or  parts 
of  the  stock,  property,  estate,  or  effects  of  and  belonging  to  the  said  copartnership 
any  such  sum  or  sums  of  money  to  be  employed  in  the  said  joint  trade  as  such 
three-fourth  parts  of  the  said  partners  as  such  last  above-mentioned,  or  any  other 
general  meeting  to  be  held  in  like  manner  shall  order  or  direct;  and  that  each  and 
cmtv  of  the  said  parties  hereto,  his,  her,  and  their  executors,  administrators,  and 
assigns,  shall  and  will  pay  his,  her,  and  their  share  of  all  and  every  sum  and  sums  of 
money  which  shall  be  so  taken  up,  borrowed,  and  raised,  in  proportion  to  the  number 
of  shares  he,  she,  or  they  shall  hold  in  the  said  joint  trade.  And  it  is  hereby  agreed 
ami  declared,  that  the  said  lands  contracted  to  be  purchased  as  aforesaid,  and  the 
mill  and  other  buildings  which  have  been,  and  shall  be,  erected  and  built  thereon, 
and  all  other  lands,  tenements,  and  hereditaments  which  shall  be  purchased  by,  with, 
or  out  of  the  copartnership  joint-stock  moneys  and  effects,  and  be  received  in 
exchange,  shall  be  deemed  and  considered  as,  or  in  the  nature  of,  personal  estate, 
and  not  real  estate,  and  shall  be  held  in  trust  for  the  said  several  parties,  hereto 
respectively,  and  their  respective  executors,  administrators,  and  assigns,  as  part 
of  their  partnership  stock  in  trade,  and  in  the  same  parts,  shares,  and  propor- 
tions as  they  are,  and  from  time  to  time  shall  be,  interested  in,  or  entitled  to, 
their  partnership  stock  in  trade,  moneys,  and  effects:  and  it  is  hereby  declared 
[201]  and  agreed  that  the  person  or  persons  who  shall  advance  or  pay  any  money  to 
the  trustees  or  trustee  for  the  time  being  of  the  said  copartnership  or  company,  their 
or  his  heirs,  executors,  administrators,  or  assigns,  under  their  or  his  direction,  upon 
any  mortgage  or  mortgages,  or  other  security  of,  or  upon  all  or  any  pari  or  parts  of 
the  said  copartnership  joint  property,  estates,  and  effects,  or  upon  any  exchange  of 
the  same  or  any  part  thereof,  or  otherwise  pursuant  to  these  presents,  shall  not  be 
obliged  or  recpiired  to  see  to  the  application  of  such  money,  or  lie  answerable  in- 
accountable  tur  misapplication  or  non-application  of  the  same,  or  any  pari  thereof,  in- 
to see  or  inquire  whether  any  order,  authority,  or  direction,  for  any  such  mortgage 
in  security,  or  exchange  be  made  pursuant,  or  in  conformity,  to  the  powers,  authorities, 
and  directions  herein  contained ;  and  thai  all  receipts  which  shall  be  given  by  the  said 
trustees  or  trustee  for  the  time  being,  any  or  either  of  them,  or  his,  their,  or  any  or 
either  of  their  hens,  executors,  administrators,  or  assigns,  agent  or  agents,  or  by  any 

other  pers r  persons  to  whom  the  same  money  shall  be  paid,  under  their  or  Ins 

direction,  shall  l"-  good  and  sufficient  discharges  for  the  sum  and  sums  of  money  which 
therein  or  thereby  shall  be  expressed  or  acknowledged  to  be,  or  to  have  been,  recon  ed  ; 
and  that  every  mortgage  and  security,  and  conveyance  by  way  of  exchange,  which 
shall  be  made  executed,  or  given,  by  the  said  trustees  or  trustee  for  the  time  beiug, 
or  any,  or  either  of  them,  his,  their,  or  any,  or  either  of  their  heirs,  executors,  adminis 
trators,  or  assigns,  shall  be  binding  and  conclusive  on  all  the  said  partners,  and  then 
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respective  hell's,  executors,  administrators,  and  assigns.  Provided  also,  and  it  is  here- 
by further  declared  and  agreed,  that  the  persons  elected,  ur  to  be  elected,  on  all  and 
every  the  present  and  future  trustees  and  trustee  thereof,  and  [202]  their  respective 
heirs,  executors,  and  administrators,  shall  now  and  always  stand  and  be  indemnified 
and  saved  harmless  by  the  said  copartnership  in  and  for  all  lawful  acts,  deeds,  and 
transactions  done,  performed  and  executed  in  pursuance,  and  by  virtue,  of  these 
presents  ;  and  the  lands,  stock,  property,  estates,  and  effects  of,  and  belonging  to,  the 
said  company  or  copartnership,  shall,  in  the  first  place,  be  appropriated  and  applied, — 
and  the  same  is,  and  are,  hereby  declared  to  be  subject  and  liable, — to  indemnify, 
exonerate,  and  discharge  them,  and  every  of  them,  of,  from  and  against  all  actions, 
suits,  and  prosecutions  whatsoever,  and  also  to  reimburse  them,  the  said  committee, 
trustees  and  trustee,  and  every  of  them,  for  the  time  being,  their,  and  every  of  their 
heirs,  executors,  and  administrators,  estates  and  effects,  all  such  costs,  charges,  expenses, 
and  demands,  as  shall  or  may  happen  or  arise  to  them,  or  any  of  them,  or  which  they 
or  any  of  them  shall  reasonably  expend,  sustain  ur  be  put  unto,  anil  also  subject  and 
liable  to  such  a  reasonable  allowance  to  the  said  committee  for  their  loss  of  time,  as 
a  majority  of  the  said  partners  shall  adjudge  in,  fur  and  concerning  the  trust  aforesaid, 
or  any  of  them,  or  the  execution  or  performance  thereof." 

The  said  mill  was  built  according  to  the  terms  of  the  partnership  deed,  and  the 
business  and  trade  were  carried  on  therein,  in  manner  following: 

The  concerns  of  the  company  were  managed  by  a  committee,  appointed  by  a  general 
meeting  of  shareholders  ;  and  the  committee  were  in  the  occupation  of  the  mill  and 
premises,  and  employed  servants  to  work  it.  The  mill  was  used  fur  the  purpose  of 
fulling  cloth.  The  shareholders  did  not  carry  on  one  trade  jointly  together,  but  each 
shareholder  brought  his  own  cloth  to  lie  fulled  at  the  mill.  If  any  other  person  who 
was  not  a  shareholder  brought  cloth  to  lie  fulled  at  the  mill,  [203]  he  was  charged 
a  certain  sum  for  the  use  of  the  mill,  which  was  paid  to  the  committee  ;  and  every 
shareholder  who  brought  cloth  to  be  fulled  at  the  mill,  was  debited  with  the  same 
sum  proportionally,  for  the  amount  of  cloth  which  he  had  fulled  at  the  mill,  in  the 
general  annual  settlement  of  the  profits  arising  from  the  use  of  the  mill. 

The  trustees  had,  under  the  powers  of  the  partnership  deed,  and  with  the  consent 
of  the  general  meeting  of  the  shareholders,  borrowed  sums  of  money  for  the  purpose 
of  the  mill,  for  which  they  had  given  bonds  and  notes  in  their  own  names  only  ;  and 
no  part  of  the  partnership  property  had  been  mortgaged. 

The  personal  property  of  the  company  was  greater  in  amount  than  the  sums  so 
borrowed  by  the  trustees,  and  was  sufiicieut  to  meet  such  sums  and  interest  thereon, 
and  all  other  liabilities  incurred  either  by  the  company  or  by  the  trustees  in  their 
behalf. 

The  amount  of  shares  possessed  by  each  of  the  above  claimants  respectively  in  the 
ieal  property  of  the  company,  was  sufficient  tu  confer  a  vote,  provided  the  interest 
acquired  by  such  shares  could  be  considered  as  an  interest  in  the  realty  ;  but  it  was 
objected  before  the  revising  barrister,  that  the  interest  acquired  by  the  above  claimants 
as  the  owners  of  such  shares  was  only  an  interest  in  personalty. 

With  regard  to  Bateman  and  J.  Brookbank  it  was  objected  that  the  money  so 
borrowed  by  the  trustees  on  bonds  and  notes  as  aforesaid  should  be  considered  as  a 
mortgage  on  the  real  property  of  the  company,  and  that  such  sums,  with  interest 
thereon,  should  be  deducted  from  the  value  of  the  real  property. 

I  overruled  the  objections  in  the  case  of  each  of  the  above  claimants,  and  allowed 
the  votes  of  each  claimant  respectively. 

If  this  court  are  of  opinion  that  under  the  said  part-[204]-nership  deed  the  shares 
of  the  said  claimants  respectively  in  the  said  property  of  the  company,  cannot  lie  con- 
sidered as  a  legal  or  equitable  interest  in  real  property,  then  the  votes  of  each  of  the 
above  claimants  respectively  are  to  be  disallowed.  Or,  if  this  court  are  of  opinion 
that  the  sums  of  money  so  borrowed  by  the  trustees  as  aforesaid  ought  to  be  considered 
at  law  or  in  equity  as  a  charge  on  the  real  property  of  the  company,  then  the  right 
of  voting  of  each  of  the  above  claimants,  Bateman  and  Brookbank,  to  be  disallowed, 
otherwise  the  decision  of  the  revising  barrister  to  be  confirmed. 

(The  cases  were  consolidated.)  (Signed)         P.  A.  P.,  revising  barrister. 

The  case  was  argued  in  last  Hilary  term  (Kith  January). 
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R.  Hildyard  for  the  appellant.  The  claimants  had  only  an  interest  in  personalty  ; 
the  trust  deed  expressly  declaring  that  the  lands,  mills,  and  other  buildings,  shall  he 
considered  as  personal,  and  not  as  real,  estate.  The  question,  a  few  years  back,  might 
have  created  some  difficulty  ;  but  it  is  now  set  at  rest  by  the  case  of  BUgh  v.  Brent 
(9  Yo.  &  Coll.  268),  where  the  question  was  whether  shares  in  the  Chelsea  waterworks 
would  pass  by  will  not  executed  according  to  the  statute  of  frauds.  Alderson  B., 
who  delivered  the  judgment  of  the  whole  court  of  Exchequer,  after  stating  the  pro- 
visions of  the  act  of  parliament  and  charter  from  the  crown,  by  which  the  com- 
pany was  constituted  and  incorporated,  and  the  mode  in  which  the  undertaking 
under  the  powers  thereby  conferred  on  the  corporators  had  been  carried  into  effect, 
proceeded  to  observe  : — "  In  the  first  place  we  have  a  corporation  to  whose  manage- 
in.  'lit  the  joint-stock  money  subscribed  by  its  individual  corporators,  is  entrusted. 
[205]  They  have  power  of  vesting  it,  at  their  pleasure,  in  real  estate,  or  in  personal 
estate,  limited  only  in  amount,  and  of  altering  from  time  to  time  the  species  of 
property  which  they  may  choose  to  hold ;  and,  in  order  to  give  them  greater  facilities 
and  advantages,  certain  powers  are  intrusted  to  the  undertakers  by  the  legislature, — 
and  that  even  before  they  were  constituted  a  bod}'  corporate,  —of  laying  down  pipes, 
and  thereby  occupying  land  for  the  purposes  of  the  undertaking.  These  powers 
render  the  use  of  the  joint  stock  by  the  body  corporate  more  profitable,  but  they  form 
no  part  of  the  joint  stock  itself;  and  one  decided  test  of  this  is,  that  they  belong 
inalienably  to  the  corporation  :  whereas  all  the  joint  stock  is  capable  expressly  of  being 
sold,  exchanged,  varied,  or  disposed  of,  at  the  pleasure  of  the  corporate  body.  It  is 
of  the  greatest  importance  to  look  carefully  at  the  nature  of  the  property  originally 
entrusted,  and  that  of  the  body  to  whose  management  it  is  entrusted  ;  the  power  that 
body  has  over  it;  and  the  purposes  for  which  these  powers  are  given.  The  property 
is  money,  the  subscriptions  of  individual  corporators.  In  order  to  make  that  profit- 
able, it  is  entrusted  to  a  corporation,  who  have  unlimited  power  of  converting  part  of 
it  into  lands,  part  into  goods,  and  of  changing  and  disposing  of  each,  from  time  to 
time  ;  and  the  purpose  of  all  this  is,  the  obtaining  a  clear  surplus  profit,  from  the  use 
and  disposal  of  capital,  for  the  individual  contributors.  It  is  this  surplus  profit  alone 
which  is  divisible  among  the  individual  corporators.  The  land  or  the  chattels  are  only 
the  instruments  (and  those  varying  and  temporary  instruments)  whereby  the  joint 
stock  money  is  made  to  produce  profit.  Suppose  the  subscription  had  not  been  by 
the  individual  corporators,  but  that  strangers,  having  collected  the  money,  had  put  it 
into  the  management  of  a  corporate  body  having  particular  privileges;  and  had,  after 
giving  them  [206]  power  to  vest  the  money  at  their  pleasure,  stipulated  to  receive 
these  profits  ;  could  it  lie  contended  that  the  nature  of  the  property  of  the  subscribers 
depended  mi  the  mode  of  management  of  the  independent  body  ?  And  yet  that  is,  in 
truth,  this  case;  for,  the  individual  members  of  a  corporation  are  quite  as  distinct 
from  the  metaphysical  body  Called  'the  corporation,'  as  any  other  of  His  Majesty's 
Subjects  arc."  The  principles  deducihle  from  that  case,  are  confirmed  by  Jlivilh'/i  v. 
Holdsworth  (3  M.  &  W.  422),  The  question  then!  arose  under  a  railway  act,  by  which 
it  was  declared  that  the  shares  in  the  undertaking,  or  joint  stock  and  fund  of  the 
company,  should,  to  all  intents  and  purposes,  lie  deemed  personal  estate,  and  he 
transmissible  as  such,  and  should  not  be  of  the  nature  of  real  property  :  and  it  was 
held  that  the  shares  of  individual  proprietors  were  not  an  interest,  in  laud,  and  there 
fore  might  lie  sold  by  a  verbal  contract. 

Martin  for  the  respondent.  A  decision  in  favour  of  the  appellant  in  this  case 
would  have  the  effect  of  disfranchising  and  disqualifying  a  large  body  of  electors. 
[Crcsswell  J.  They  would  not  be  disqualified,  They  would  only  be  disentitled  In 
vote  in  respect  of  this  particular  franchise.]  It  is  submitted  that  the  claimants  had 
an  interest  in  real  property.  The  fact  of  an  account  being  to  lie  taken  of  the  profits 
will  not  prevent  its  being  real  estate.  |.\laiilc  .1.  It  Beems  that  the  pai  t  ncrs  in  t  he 
concern  were  treated  much  in  the  same  way  as  strangers.  I  do  not  see  how  the 
method  of  carrying  on  the  business  can  vary  the  rights  of  the  parties.  |  If  two 
farmers  were  occupiers  of  a  barn  and  threshing  machine,  and  threshed  corn  for  the 
public   as    well    as   their   own    cnni,  that    wiiuld    ultimately  be  a  benelicial   enjoy  [207] 

incut  of  real  property.     [Cresswell  J.     The  claim  here  is,  not  in  respect  of  occupation. 
It  is  a  question  of  title.     Tindal  C.  J.     The  occupation  is  in  tin-  committee,     The 

claimants  claim  a  right   In  lie  registered   as   owners.]      If   this  is  nut  an  interest  in  real 
property,  it    is   difficult    to   say    what    interest    it    is.       As  soon    as   a    thing   is  affixed  tO 
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land  it  becomes  real  property  ;  although  possibly  the  party  placing  it  there  may  be 
entitled  to  remove  it  under  certain  circumstances  ;  but  as  long  as  it  remains  there  it 
is  real  property.  The  statement  in  the  trust  deed  that  the  property  shall  be  con- 
sidered as  or  in  the  nature  of  personal  estate,  does  not  affect  the  question.  If  a  firm 
were  the  owners  of  a  counting-house,  and  in  the  partnership  deed  it  was  agreed  that 
it  should  be  considered  for  the  purposes  of  the  partnership  as  personalty,  that  would 
not  alter  the  legal  character  of  the  property.  So,  if  a  man  left  real  property  to  his 
executors  to  be  divided  like  personalty  ;  his  wish  would  be  carried  out ;  but  the 
nature  of  the  property  would  remain  unaltered.  That  doctrine  was  laid  down  in 
Barker  v.  May  (9  B.  &  C.  489,  4  M.  &  R.  386).  [Cresswell  J.  The  argument  on  the 
other  side  amounts  to  this — not  that  the  legal  or  equitable  estate  is  altered  ;  but  that 
there  is  no  real  estate  in  the  claimants  or  their  trustees.]  That  would  be  in  effect  to 
alter  the  nature  of  the  estate.  That  can  no  more  be  done  by  agreement  or  contract 
than  by  will.  [Maule  J.  In  The  Attorney-General  v.  Mangles  (5  M.  &  W.  120),  a 
testator,  by  his  will,  after  certain  legacies,  gave,  devised,  and  bequeathed  unto  his 
executors,  their  heirs,  executors,  and  administrators,  all  the  rest  and  residue  of  his 
estate,  real  and  personal,  upon  trust,  at  such  times  as  they  might  think  fit,  to  sell, 
convey,  or  otherwise  convert  into  money,  the  same,  or  any  part  thereof ;  and  the 
testator  directed  that  all  the  residue  of  his  estate  should  lie  invested  as  it  [208] 
should  be  realised,  and  should  lie  divided  amongst  all  his  children,  in  certain  shares 
and  proportions  ;  and  the  testator  directed  that  his  trustees  should  have  full  power, 
in  making  such  sales  as  in  the  said  will  were  directed,  to  resort  to  either  public  or 
private  sale,  and  to  buy  in  and  resell,  and  to  defer  any  sale  so  long  as  they  might 
think  fit,  and  of  causing  any  part  or  parts  of  his  the  testator's  real  or  personal  estate 
to  be  valued  instead  of  being  sold,  and  of  allotting  such  parts  to  any  or  either  of  his 
the  said  testator's  children  at  the  amount  of  the  valuation  as  a  part  of  his  or  her 
proportion  of  his  residuary  estate,  but  to  be  considered  as  personal  estate,  and 
subject  to  the  trusts  in  the  said  will  declared  respecting  such  proportions  of  residuary 
estate.  The  testator,  at  the  time  of  his  death,  had  one  son  and  four  daughters. 
The  trustees,  after  the  testator's  death,  sold  a  large  part  of  the  real  and  personal 
estate,  amounting  to  180,0001.,  and  caused  the  remaining  part  of  the  residue,  which 
consisted  of  real  estate,  to  be  valued,  and  the  same  was  valued  at  90,0001.,  which 
was  the  son's  share  of  the  residue  ;  and  the  sums  of  45,0001.,  each  amounting  to 
180,0001.,  were  the  shares  of  the  daughters.  The  trustees  allotted  the  estate  which 
had  been  so  valued  at  90,0001.  to  the  testator's  son,  at  the  amount  of  the  valuation, 
and  retained  the  sum  of  180,0001.,  the  proceeds  of  the  part  which  had  been  sold 
for  the  benefit  of  the  four  daughters  ;  and  it  was  held  that  legacy  duty  was  payable 
upon  the  amount  of  the  part  which  was  actually  sold,  but  not  upon  the  part 
which  the  trustees  had  allotted  to  the  testator's  son,  under  the  discretionary  power 
contained  in  the  will.  That  case  appears  to  be  in  your  favour.]  The  parties 
interested  in  this  will  use  their  own  property  and  divide  the  profits.  This  is  uot 
like  the  case  of  a  railroad,  as  in  Bradley  v.  Holdsivorth ;  for  there  the  land  forms  but 
a  very  minute  portion  of  the  stock ;  and  a  shareholder  would  not  have  such  an 
[209]  interest  in  land  as  would  confer  the  franchise.  [Erskine  J.  Would  it  make 
any  difference  if  he  had  the  particular  right  to  travel  on  the  line  in  his  own  carriage  ?] 
It  is  submitted  that  it  would  ;  and  that  if  his  share  was  of  sufficient  value  in  any  one 
county  that  would  give  him  the  right  to  vote.  [Erskine  J.  Would  it  not  be  a  mere 
easement  ?]  It  would  rather  be  a  right  of  way  over  land  which  was  vested  in  trustees 
in  trust  for  himself  and  others  ;  and  that,  it  is  submitted,  would  be  an  interest  in  land. 
In  Bradley  v.  Holdswcrih,  also,  it  was  expressly  provided  by  the  railway  act  that  the 
shares  should  not  constitute  an  interest  in  land.  The  present  case  is  also  very 
distinguishable  from  Bligh  v.  Brent.  Here  the  parties  have  not  merely  an  interest  in 
the  surplus  profits,  as  was  the  case  there.  Moreover,  there  the  land  was  vested  in  a 
corporation ;  and  individual  members  of  a  corporation  have  no  legal  interest  in  the 
land.  This  distinction  was  ably  pointed  out  in  the  argument  for  the  respondents  in 
Ex  parte  the  Lancaster  Canal  Company  (Mont.  &  Bligh,  94,  1  Deac.  &  Chitt.  411)  as 
follows  : — "  Corporators  have  two  characters  :  the  individual  and  the  corporate.  Can 
any  individual,  in  his  character  of  corporator,  because  there  is  land,  or  an  interest  in 
land  vested  in  the  corporate  body,  have  a  right  of  voting  for  a  member  of  parliament, 
or  a  qualification  to  sport !  No  individual  of  a  corporation  can  have  any  seisin,  or 
right,  in  respect  of  the  corporate  property.     The  entire  fee  of  the  real  estate  is  in  the 
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corporate  body  "  (Mont.  &  Bligh,  106).  And,  again,  "  If  a  share  in  corporate  or  joint 
stock  becomes  real  property,  because  the  corporation  or  company  acquires  an  interest 
in  land,  the  case  must  be  universal.  The  Bank  of  England  has  laid  out  money  on 
mortgage  ;  does  that  give  a  chattel  (c)1  interest  to  the  holders  of  bank  stock  1  [210] 
Does  the  purchase  of  East  India  stock  give  an  interest  in  the  territories  of  the  East 
India  Company  I  But  in  both  instances  there  is  real  estate  belonging  to  the  corporate 
body  (.Mont.  .V  Bligh,  109).  [Erskine  J.  Would  it  make  any  difference  in  the  present 
case  if  the  trustees  had  been  a  corporation?]  It  would  not;  because  the  cestui  que 
trust  would  be  beneficially  interested  ;  if  indeed  a  corporation  can,  strictly  speaking, 
take  a  trust.  [Maule  J.  In  the  case  of  a  corporation  it  is  the  whole  body — the 
abstraction  of  law — that  is  seised.  The  members  are  no  more  seised  than  the  members 
of  a  man's  body  could  be  said  to  be  seised  of  his  estate.]  In  Bvdceridge  v.  Ingram 
(2  Vea  jun.  652)  the  question  related  to  the  shares  in  the  Avon  navigation.  And  the 
master  of  the  rolls  observed,  "  I  have  no  difficulty  in  saying  that  wherever  a  perpetual 
inheritance  is  -ranted,  which  arises  out  of  lands,  or  is  in  any  degree  connected  with 
it,  or,  as  it  is  emphatically  expressed  by  Lord  Coke,  exercisable  within  it,  it  is  that 
sort  of  property  the  law  denominates  real,  and  cannot  pass  by  a  will  without  three 
witnesses."  A  similar  principle  had  been  previously  established,  with  regard  to  the 
shares  in  the  New  River  Company,  in  Townsend  v.  Ash(c)K  [Cresswell  J.  In  the 
course  of  the  argument  in  Bligh  v.  Brent,  Parke  B.  made  this  observation  :  "Suppose 
lam  Is  to  have  been  purchased  for  the  purpose  of  an  undertaking,  and  to  have  been 
conveyed  to  certain  parties,  who  executed  a  deed  of  trust,  upon  trust  to  divide  the 
surplus  profits  among  the  original  subscribers  ;  would  their  having  the  surplus  profits 
give  the  original  subscribers  any  estate  in  the  land  1  It  appears  to  me  that  the 
company  are  as  much  distinct  from  the  proprietors  of  shares  as  one  man  is  [211]  from 
another."]  His  lordship  was  probably  thinking,  at  the  time,  of  a  corporation.  At 
must,  the  observation  was  extra-judicial.  Later  in  the  argument,  Lord  Abinger  C.  B. 
•ad.  "  If  a  joint-stock  company  purchase  property,  each  individual  shareholder  has  an 
interest  in  it;  but  the  moment  the  company  becomes  a  corporation,  the  corporation 
has  the  property  in  trust  for  the  individuals.  That  proceeds  on  the  principle  that  a 
man  cannot  lie  trustee  for  himself."  This  seems  to  be  inconsistent  with  the  previous 
remark  of  I'arke  15.  [Cresswell  J.  It  does  not  appear  so  to  me.  Tindal  C.  J.  The 
question  in  this  case  really  is,  whether  the  trustees  are  so  in  respect  of  the  reality,  or 
in  respect  of  the  profits.  Maule  J.  Some  of  the  terms  in  the  trust  deed  appear  to 
be  inconsistent.  In  one  place  the  property  is  spoken  of  as  stock  in  trade  ;  in  another 
it  is  said  that  the  trustees  shall  ''stand  seised"  of  it,  which  would  apply  to  realty.  | 
The  calling  the  property  stock  in  trade  will  not  make  it  the  less  realty  ;  and  there  is 
nothing  in  the  nature  of  the  trust  to  shew  that  it  was  not  realty  in  fact.  [Cresswell  J. 
No  doubt  the  property  is  realty  ;  but  the  question  is,  what  interest  the  parties  took 
in  it.  |  The  ease  finds  that  each  shareholder  enjoyed  his  property  by  bringing  his  cloth 
to  In.'  fulled  at  the  mill.  [Eric  J.  Might  not  a  deed  be  so  framed  as  to  avoid  certain 
liabilities  attached  to  the  possession  of  realty,  such  as  serving  as  a  juror  or  an  over 
seer:  as  if  a  party  wished  to  lay  out  money  in  a  trade  which  required  the  occupation 
of  land  ;  could  he  not  make  the  purchase  in  such  a  way  as  to  avoid  these  liabilities  'j 
It  is  submitted  that  he  could  not.     All  the  liabilities  incident  to  realty  must  attach  to 

an  interest  in  realty.      [Cresswell  J.      \'o  doubt  a  patty  cannot  hold  realty  and  say  he 

holds  it  as  personalty,  and  so  avoid  these  liabilities.]  There  are  several  cases  collected 
in  Collier  on  Partnership  (see  pages  68  to  so,  to  [212]  shew  that  the  fact,  of  realty 

being  held  in  partnership,  makes  no  alteration  in  the  nature  of  the  property. 

Bildyard  in  reply.  There  is  no  question  that  if  partners  hold  realty,  ami  it  is 
entered  in  their  books  as  partnership  property,  it  may  be  so  considered  for  certain 
purposes (tt).  What  is  contended  for  On  the  part  of  the  appellant  is,  that  where  land 
is  vested  in  certain  parties  as  trustees,  ami,  by  a  Subsequent  deed,  the  trust  is  declared 

that  tin'  profits  shall  be  paid  to  certain  other  parties,  these  latter  have  no  interest  in 
the  laud.  Suppose  one  of  the  partners  in  this  mill  had  died  intestate,  would  his  share 
in  the  property  have  gone  to  his  heirs  or  his  executors  1    [CresswellJ.     That  c< 

(c)1  Quaere,  whether  "real,"  is  not  tin'  word  here  meant  to  in-  used. 
(tf  3   Atk.    336.      Sec   also    DrybiiMer   v.    Bartholomew,    2    P.   Wms.    127.      Per 
Hardwicke  C.  in  Lord  Stafford  v.  Buckley,  2  Ves.  sen.  182. 
(a)  See  Phillips  v.  Phillips,  I  Mylne  <S  K.  663. 


9"2  BAXTEB    V.   BROWN  7  MAN.  &  0.  213. 

round  to  precisely  the  same  question.]  It  is  assumed  on  the  other  side  that  the  share- 
holders have  an  estate  in  land,  and  it  is  argued  from  that  assumption  that  they  cannot 
divest  themselves  of  the  incidents  attached  to  realty.  [Maule  J.  The  fact  of  the 
declaration  of  trust  not  being  contemporaneous  with  the  conveyance  to  the  trustees, 
will  make  no  difference,  if  the  trust  was  created  and  the  shareholders  took  an  equitable 
estate  under  the  conveyance.]  There  is  nothing  in  the  case  to  shew  that  the  trust 
was  created  by  the  conveyance.  [Maule  J.  Then  who  would  have  the  vote  !  The 
trustees  ?]  Probably  they  would,  if  they  had  a  beneficial  occupation.  But  that  is  a 
very  different  question.  The  shareholders  have  no  particular  privileges  over  the  rest 
of  the  public,  as  they  must  pay  for  the  use  of  the  mill. 

Cur.  adv.  vult. 

Tindal  C.  J.  now  delivered  the  judgment  of  the  court. 

In  this  case  thirty-seven  persons  claimed  the  right  of  [213]  voting  for  the  west 
riding  of  the  county  of  York  in  respect  of  a  qualification  described  upon  the  list  as 
"freehold  shares  in  a  mill,  houses  and  land."  The  revising  barrister  found,  that  the 
amount  of  the  shares  possessed  by  each  of  the  claimants  in  the  real  property  of  the 
company  was  sufficient  to  confer  a  vote,  provided  the  interest  acquired  by  such  shares 
could  be  considered  as  an  interest  in  real  property.  The  objection  taken  before  him 
was,  that  the  interest  acquired  by  the  several  claimants,  as  the  owners  of  such  shares, 
was  an  interest  in  personalty  only,  and  not  in  land  ;  but  the  revising  barrister  overruled 
this  objection,  as  well  as  another  which  applied  solely  to  the  cases  of  two  of  the 
claimants,  Bateman  and  Brookbank  (to  which  objection  we  shall  afterwards  advert), 
and  allowed  the  votes  of  all  the  claimants.  And  we  are  of  opinion  that  the  revising 
banister  was  right  in  his  decision,  and  that  the  votes  of  the  several  claimants  ought 
to  be  allowed. 

That  the  claimants  took  no  legal  interest  in  the  real  property,  is  placed  beyond 
doubt.  The  freehold  land,  purchased  with  the  money  contributed  by  the  several 
claimants  and  by  other  shareholders,  was  conveyed  to  trustees  "unto  and  to  the  use 
of  them,  their  heirs  and  assigns,  absolutely  :  "  the  trusts  subject  to  which  the  trustees 
were  seised,  being  declared  by  the  co-partnership  deed  subsequently  executed  by  the 
trustees  and  the  several  members  of  the  co-partnership  thereby  created.  The  only 
question  therefore  is,  whether  the  claimants,  take  such  an  equitable  interest  in  the 
realty  as  will,  by  law,  give  them  the  right  to  vote  ;  for  under  the  provisions  of  the 
7  &  s  W.  3,  c.  25,  the  18  G.  2,  c.  18,  the  2  W.  4,  c.  15.  and  the  6  &  7  Vict,  e.  18,  a 
person  seised  in  equity  will  have  the  same  right  to  vote  as  if  he  had  the  seisin  in  law, 
of  a  freehold  estate  of  the  value  of  10s.  by  the  year,  according  to  the  provision  of  the 
statute  8  Hen.  6,  e.  7. 

[214]  And  the  ground  on  which  we  consider  these  claimants  to  have  such  right,  is 
this,  that  the  property  of  which  the  trustees  are  seised  in  trust  for  the  benefit  of  the 
shareholders  who  form  the  co-partnership,  is  freehold  land  ;  that  the  co-partners  by 
their  committee  are  in  possession  thereof ;  that  the  trusts  declared  by  the  deed  are 
no  more  than  agreements  and  regulations,  entered  into  between  the  co-partners  for 
the  better  carrying  on  their  joint  trade  by  the  means  of  such  land  and  the  mill  erected 
thereon,  and  are  not  trusts  which  are  inconsistent  with  an  equitable  seisin  of  the  free- 
hold in  the  co-partners ;  and,  lastly,  that  it  is  found  by  the  revising  barrister  that  the 
aim  mnt  of  the  shares  of  each  of  the  claimants  in  the  real  property  of  the  company  is 
sufficient  in  value  to  confer  a  vote. 

It  is  undoubtedly  true,  as  was  urged  at  the  bar,  that  the  trusts  declared  by  the 
co-partnership  deed  are  such  as  that  a  court  of  equity  would  deal  with  the  real 
property  as  personalty,  so  far  as  was  necessary  to  carry  the  intention  of  this  trading 
co-partnership  into  execution.  In  general,  there  can  be  no  question  but  that  for  all 
purposes  necessary  to  effectuate  the  intention  of  the  parties,  personal  estate  may  be 
considered  as  real,  and  real  estate  as  personal,  by  a  court  of  equity  ;  as  in  the  ordinary 
instance  of  money  agreed  or  directed  to  be  laid  out  in  land  (a)  ;  and  so,  in  the  instance 
of  a  real  estate  under  an  absolute  trust  or  direction  to  sell;  and  against  this  general 
rule  our  decision  in  the  present  case  will  not  in  any  manner  militate.     But,  notwith- 

(a)  In  the  case  of  money  bequeathed  upon  trust  to  buy  Greenacre,  in  the  parish  of 
A.,  in  the  county  of  B.  for  C,  it  could  not  be  contended  that  by  the  mere  bequest  (_■. 
has  a  freehold  in  A. 
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standing  this  acknowledged  doctrine  of  the  court  of  equity,  no  one  can  deny  that  the 

land  still  remains  land,  and  nothing  else  ;  and  there  is  no  authority  or  decision  that 
[215]  for  the  collateral  purpose  of  giving  a  vote,  which  has  no  bearing  upon  or 
reference  whatever  to  the  objects  of  the  deed  of  co-partnership,  the  right  of  the  cestui 
que  trust  should  not  remain  just  as  it  would  have  been  without  such  declaration  of 
trusts.  For,  as  to  the  declaration  by  the  co-partners  in  the  deed,  "that  the  lands  and 
buildings  shall  be  deemed  and  considered  as  or  in  the  nature  of  personal  estate,  and 
not  real  estate,"  we  think  the  generality  of  these  words  must  necessarily  be  limited 
by  the  subject-matter  of  the  trusts,  declared  by  the  deed,  and  that  they  can  extend 
no  further  than  the  object  and  purposes  of  the  deed  require;  and  further,  we  think  it 
may  lie  considered  as  a  very  doubtful  question  whether  the  private  agreement  of 
parties,  or  any  authority,  short  of  that  of  an  act  of  parliament,  can  deprive  the 
owners  of  the  freehold  of  the  right  of  voting  for  a  member  of  parliament,  which  is  a 
light  inherent  in  the  owners  of  the  freehold,  not  for  their  own  benefit,  but  for  that  of 
the  community  of  which  they  form  a  part.  But,  however  that  may  be,  it  appears  to 
us  such  right  is  left  altogether  untouched  by  the  objects  and  purposes  for  which  the 
trusts  of  the  deed  now  under  consideration,  are  created  and  declared.  This  deed 
declares  no  trust  whatever  of  the  freehold  ;  but,  as  it  appears  by  the  statement  of 
the  case  that  the  land  was  purchased  with  the  money  of  the  several  shareholders  or 
copartners,  it  follows  that  under  the  purchase  deed  there  was  a  resulting  trust  as  to  the 
fee  simple  and  inheritance  for  their  benefit;  so  that  each  of  them  would  be  entitled  to 
a  share  in  the  beneficial  interest  therein,  proportioned  to  his  share  of  the  purchase 
money.  The  partnership  deed  does  not  alter  the  proportions  in  which  the  parties  are 
interested  ;  nor  does  it  confer  on  any  stranger  any  portion  of  the  interest  in  the  land  ; 
it  only  regulates  the  mode  in  which  the  property  shall  be  managed  and  enjoyed, 
according  to  the  quantity  of  interest  of  each  [216]  shareholder  therein.  And  the 
,  to  use  the  language  of  Lord  Eldon,  in  Crawshay  v.  Maule  (1  Swanst.  521),  when 
speaking  of  a  freehold  estate  purchased  by  a  partnership  for  trading  purposes,  "though 
nal  in  enjoyment,"  is  "freehold  in  nature  and  quality;"  and  it  is  to  the  nature 
and  quality  of  the  estate  we  are  to  look,  and  not  to  the  mode  of  enjoyment,  when  we 
have  to  decide  whether  it  confers  a  vote. 

It  was  objected  on  the  part  of  the  appellant,  that  the  case  of  BUgh  v.  Brent  (2  Yo. 
&  Coll.  268)  was  an  authority  against  the  claimants,  inasmuch  as  it  proved  that  the 
shares  of  a  company,  the  profits  whereof  were  derivable  from  land,  were  personal 
property,  not  real.  Hut  we  think  it  sufficient  to  advert  to  a  broad  ground  of  distinc- 
tion between  that  case  and  the  present.  In  the  rase  referred  to,  the  company,  that 
of  the  Chelsea  water  works,  was  a  corporation  created  by  act  of  parliament  and  charter 
from  the  crown,  of  which  the  individual  shareholders  were  corporators.  The  whole 
of  the  real  property  was  vested  in  a  corporation  aggregate,  who  had  the  sole  manage 
men!  and  control  thereof,  having  power  to  convert  it  into  personalty,  or  back  again 
into  realty,  at  their  free  pleasure;  the  individual  corporators  having,  as  individuals, 
no  liioiv  interest  in  the  freehold  than  perfect  strangers,  and  no  interest  in  the  surplus 
profits  of  the  concern,  until  they  actually  arise.  In  the  present  case,  the  freehold  is 
in  the  trusties  for  the  benefit  of  the  individual  co-partners  in  a  trade,  to  be  managed 
and  conducted  by  a  committee  appointed  by  themselves.  In  many  other  cases  of 
shareholders  in  joint-stock  companies,  where  the  company  has  been  incorporated  by 

ad  of  parliament,  the  legislature    has   expressly  declared  that    the  "shares    be   deemed 

personal  estate, and  transmissible  as  such, and  not  of  the  nature  of  real  [217]  property." 
Such,  was  the  rase  of  The  Vauxhall  Bridge  Company  (1  Gl.  &  Jam.  L01),  and  of  The 
Lancaster  Canal  Company  (Mont.  &  Bligh,  LI 2),  and  others;  in  which  cases  it  may  well 
be  conceded,  that  there  could  be  no  freehold  interest  in  the  several  shareholders  so 
as  to  entitle   them  to  vote  ;   whereas,  in   the  ease   before  us,  there  is   no  other   than   a 

voluntary  declaration  by  the  parties  themselves,  that  the  real  estate  shall  be  considered 
as  personal. 

Upon    the    principle,  therefore,      that    laud    and    mills    built    thereon,    are    the    basis 

and  subject  matter  of  the  trade  out  of  which  the  profits  arise,  which  are  to  be  distributed 

amongst  the  shareholders;  that  the  trusts  relate  only  to  the  management  and  conduct 
of  the  land  and  mills,  and    the    trade   carried    on    by  means   of   the  same  ;    thai   there  is 

no  1 1  usi  declared  which  is  inconsistent  with  an  equitable  interest  in  the  freehold  in 
the  respective  shareholders ;  that  theco  partner.,  are,  by  their  committee,  in  possession  , 
and,  lastly,  that  the  value  of  each  man's  share  is  sufficient  to  enable  him  to  vote; 
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we  think  the  shareholders  had  an  equitable  seisin  (c)  in  a  sufficient  estate  to  enable 

them  to  vote  for  the  county. 

As  to  the  objection  raised  against  the  right  of  the  two  particular  claimants, 
Batenmn  and  Brookbank,  we  see  no  ground  whatever  for  considering  money  borrowed 
by  the  trustees  on  bonds  and  notes  (</),  as  having  the  effect  of  mortgages  on  their 
shares :  and,  indeed,  this  objection  was  little  relied  upon  in  argument. 

On  the  whole,  we  think  the  decision  is  right,  and  that  it  ought  to  be 

Affirmed. 


[218]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Hilary  Vacation,  in  the  Seventh  Year  of  the  Reign  of  Victoria. 

The  judges  who  sat  in  banco  in  this  vacation  were,  Tindal  C.  J.,  Erskine  .1., 
Maule  J.,  Cresswell  .1. 

Mills  r.  Laderoke.     Feb.  12,  1844. 

[S.  C.  7  Scott,  X.  H.  1005  :  13  L.  J.  C.  P.  122  ;  8  Jur.  247.] 

By  an  indenture  between  A.  and  B.  of  the  first  part,  C.  of  the  second  part,  the  several 
persons  whose  names  and  seals  were  thereto  affixed,  as  shareholders  of  a  certain 
company  then  about  to  be  formed,  of  the  third  part,  and  certain  other  persons  of 
the  fourth  part — reciting  that  A.  and  B.  were  possessed  of  a  certain  colliery,  for  the 
residue  of  a  term  of  42  years,  with  full  powers  for  working,  &c,  and  had  proposed 
to  divide  the  colliery  and  works  into  eighteen  shares  of  40001.  each,  and  that  they 
had  agreed  to  sell,  and  the  several  persons  parties  thereto  of  the  third  part  had 
agreed  respectively  to  purchase,  so  many  of  the  shares  respectively  as  were  set 
opposite  their  respective  names,  amounting  altogether  to  fifteen  shares  therein,  at 
the  said  price,  the  other  three  eighteenth  shares  being  retained  by  A.  and  B.,  and 
that  each  of  the  parties  thereto  of  the  third  part  had  paid  10001.  for  each  share — 
each  of  them  A.  and  B.  severally  covenanted  with  each  of  the  parties  thereto  of  the 
third  part,  their  executors,  &c.  (inter  alia)  that  they  would  produce  and  shew  a 
good  title  to  the  term,  that  they  would  effectually  assign  the  same,  and  that  they 
would,  within  a  certain  time,  complete  certain  specified  works.  Held,  that  the 
covenant  by  A.  and  B.  was  a  several  covenant  with  each  of  the  parties  to  the 
indenture  of  the  third  part,  each  covenantee  having  such  a  separate  interest  in  the 
subject-matter  of  the  covenant,  as  to  enable  him  to  sue  alone  upon  the  covenant. 

Covenant.  The  declaration  stated  that,  theretofore,  to  wit,  on  the  18th  of  March 
1839,  by  a  certain  memorandum  of  an  agreement  indented  then  made  between  one 
Robert  Arthur  Fitzhardinge  Kingscote  [219]  and  Thomas  Browne  of  the  first  part, 
Henry  Kingscote  of  the  second  part,  the  several  other  persons  whose  names  were 
thereunto  subscribed  and  seals  atiixed,  as  shareholders  of  a  certain  company  then  about 
to  be  formed,  (and  amongst  others  the  plaintiff,)  of  the  third  part,  the  said  Henry 
Kingscote,  the  plaintiff,  and  one — Murray  of  the  fourth  part,  after  reciting,  amongst 
other  things,  that,  under  or  by  virtue  of  certain  articles  of  agreement,  bearing  date 
the  2d  of  January  1837,  made  between  Charles  Molloy,  for  and  on  behalf  of  the 
Countess  of  Newburgh,  of  the  one  part,  and  the  said  T.  Browne,  on  behalf  of  the  said 
R.  A.  F.  Kingscote  and  others,  on  the  other  part  (a  copy  of  which  said  articles  of 
agreement  was  annexed  to  the  said  indenture),  the  said  R.  F.  A.  Kingscote  and  the 
said  T.  Browne  were  possessed  of,  or  otherwise  well  entitled  to,  the  collieries,  coal- 
mines, and  seams  of  coal,  within  and  under  the  manor,  land,  and  grounds  of  the  said 
Countess  of  Newburgh  at  Amble,  Hauxley,  and  Togston,  in  the  parish  of  Warkworth, 
in  the  county  of  Northumberland,  or  elsewhere  in  the  said  parish,  in  the  said  articles 
of  agreement  stated  to  be  computed  to  be  upwards  of  2000  acres  in  extent,  but  then 
ascertained  to  be  upwards  of  2600  acres  in  extent,  for  the  residue  of  a  certain  term  of 
forty -two  years  from  the  1st  of  January  1837,  with  full  powers  for  working  the  said 
coal-mines,  and  rights  of  wayleave  and  erecting  staiths  or  shipping-places,  and  other 
powers,  licences,  and  authorities  in  the  said  ar-[220]-tieles  mentioned,  at  and  under 

(c)  Ante,  48.  (J)  Supra,  200. 
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the  yearly  and  other  rente  and  services  therein  reserved  or  mentioned  ;  and  that  the 
said  R.  A.  F.  Kingscote  and  the  said  T.  Browne  had  sunk  pits,  laid  down  railways, 
erected  staiths,  and  had  opened  and  commenced  winning  and  working  the  said  colliery, 
and  that  the  said  K.  A.  F.  Kingscote  and  the  said  T.  Browne  had  opened  and  won 
one  seam  of  coal,  at  the  depth  of  twenty-three  fathoms  or  thereabouts,  of  the  thickness 
of  six  feet  six  inches  or  thereabouts,  and  had  also  at  the  depths  of  fifty-six  fathoms, 
and  seventy-three  fathoms,  or  thereabouts  respectively,  bored  to  and  ascertained  the 
existence  of  two  other  seams,  of  four  feet  two  inches,  and  four  feet  ten  inches,  or 
thereabouts  respectively  ;  and  that  an  act  of  parliament  had  been  obtained  in  the  first 
year  of  the  reign  of  Queen  Victoria,  for  forming  a  harbour  in  the  parish  of  Warkworth, 
in  the  county  of  Northumberland,  by  improving  the  navigation  of  the  river  Coquet, 
and  fur  rendering  the  same  safe  and  commodious,  and  easy  of  access,  and  which 
harbour  was  about  forthwith  to  be  made  by  the  commissioners  therein  named  ;  and 
that  a  report  had  been  obtained  from  Sir  John  Rennie  dated  1st  of  March  1838,  upon 
the  said  harbour,  and  two  plans  marked  No.  1  and  No.  2  respectively,  and  specifications 
and  estimates  of  and  for  the  same  respectively,  which  plan  No.  1  had  been  adopted 
and  approved  by  the  said  commissioners,  and  a  copy  thereof,  and  copies  of  the  report 
and  specification  ami  estimate,  were  annexed  to  the  said  indenture  ;  and  that  the  said 
R.  A.  F.  Kingscote  and  the  said  T.  Browne  had  proposed  to  divide  the  said  colliery 
and  works  into  eighteen  shares  of  40001.  each,  and  that  they  had  agreed  to  sell,  and  the 
saiil  several  persons  parties  thereto  of  the  third  part  (the  said  plaintiff  being  one  of  such 
parties)  had  agreed  respectively  to  purchase,  so  many  of  the  shares  respec-[221]-tivelv 
as  were  Bet  opposite  their  respective  names,  amounting  altogether  to  fifteen  shares 
therein,  at  the  said  price,  the  other  three  eighteenth  shares  being  retained  by  the  said 
R,  A.  1''.  Kingscote  and  the  said  T.  Browne;  and  that  such  purchase  had  been  con- 
tracted to  be  made  upon  the  terms,  conditions,  guarantees,  covenants,  declarations,  and 
provisions  thereinafter  mentioned  ;  and  that  each  of  the  parties  thereto  of  the  third 
[Mil  (the  plaintiff  being  one  of  such  parties)  had  paid  the  sum  of  10001.  for  each 
share,  each  of  tle-m  the  said  R.  A.  F.  Kingscote  and  the  said  T.  Browne  did  thereby, 
in  consideration  of  the  sum  of  10001.  per  share,  making  together  the  sum  of  15,0001., 
so  paid  as  aforesaid,  the  receipt  whereof  was  thereby  acknowledged,  and  of  the 
further  sum  of  30001.  per  share,  to  lie  paid  as  thereinbefore  mentioned,  making 
together  the  further  sum  of  45,0001.,  for  himself,  his  heirs,  executors,  and  adminis- 
brators,  severally  covenant  and  agree  with  each  of  the  said  parties  thereto  of  the 
third  part  (the  plaintiff  being  one  of  such  parties),  their  executors,  administrators, 
and  assigns  ;  and  each  of  the  said  parties  thereto  of  the  third  part  did  thereby,  for 
himself,  his  heirs,  executors,  and  administrators,  and  for  and  in  respect  of  the  share  or 
lines  so  set  opposite  his  name  or  names  as  aforesaid,  covenant  and  agree  with  the 
said  R.  A.  F.  Kingscote  and  the  said  'I'.  Browne,  and  each  of  them,  their  executors, 
administrators,  and  assigns,  amongst  other  things,  in  manner  following,  videlicet; 
first,  that  the  said  colliery,  coal  works,  and  premises  should  be  divided  into  eighteen 
shares  of  4001)1.  each,  and  each  of  the  said  parties  thereto  of  the  third  part  (the 
plaint  ill'  being  one  of  such  parties)  should  he  possessed  of  and  interested  in  the 
same,  and  all  the  gains  and  profits  thereof,  to  the  extent  of  the  share  or  shares  so 
B6t  Opposite  his  name  as  aforesaid  ;  secondly,  that  the  said  [222]  R.  A.  F  Kingscote 
ami  the  said  T.  Browne  should  produce  and  shew  a  good  and  marketable  title  to  the 
said  term  of  forty-two  years,  ami  the  said  seams  of  coal  and  premises,  and  the 
Illicit  ies,  powers,  ant  limit  ies,  and  licenses  demised  ami  granted  or  agreed  to  lie  demised 

and  granted  by  or  meut  i d  in  the  said  articles  of  agreement,  and  to  the  said  colliery, 

pils,  erections,  buildings,  and  works,  staiths,  and  shipping  places  upon  the  said  Coquet 

harbour,  then  made,  or  to  lie  made  as  thereinafter  covenanted  and  provided  for,  upon 

the  premises  SO  agreed  to  he  demised  as  therein  aforesaid,  and  also  to  good  and  sum 
Cienf  railroads  and  rights  of  way  and  access  to  the  said  shipping-places  ;  and  should 
and  would  effectually  assign,  assure,  and  vest  the  same  according  to  the  true  intent 
and  meaning  of  the  said  indenture  ;  and  also,  thai,  if  the  said  Lady  Newlmrgh  si M 

he  induced  to  grant  any  extension  of  the  said  term  of  forty  two  years,  the  benefit  of 
such  extended  term  should  he  long  to  the  several  part  ies  thereto  according  to  their  said 

Several  shares;  thirdly,  Ihat  the  said  1.'.  A.  I''.  Kingscote  and  the  said  T.  Browne,  lien 
executors  or  administrators,  should  and  want  Id  forthwith  and  with  all  prael  ical.lc  speed 
proceed  with,  and  within  twelve  calendar  months  from  the  1st  of  May  then  next,  well 
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and  effectually  complete  the  opening  to  and  winning  of  the  said  second  and  third 
seams  of  coal,  with  sufficient  pits,  drifts,  and  all  other  necessary  workings  and  open- 
ings sufficient  for  the  working  and  getting  from  the  said  third  seam  50,000  Newcastle 
chaldrons  of  large  marketable  coal,  exclusive  of    small  coal  per  annum  equivalent 

to tons,  with  all  the  necessary  pumping  and  other  steam-engines,  machinery,  and 

apparatus,  horses,  carriages,  waggons,  railroads,  and  ways,  staiths,  and  shipping-places, 
sufficient  for  draining  the  said  works,  and  for  lifting,  conveying,  and  shipping  the  said 
[223]  quantity  of  50,000  Newcastle  chaldrons  per  annum,  and  workmen's  cottages, 
stables,  houses,  buildings,  and  erections,  and  generally  all  the  plant  and  establishment 
sufficient  and  proper  for  a  colliery  with  an  animal  get  and  vend  of  50,000  Newcastle 
chaldrons  of  such  coal  as  aforesaid,  in  good  and  sufficient  order,  repair,  and  condition  : 
fourthly,  that  the  said  R.  A.  F.  Kingscote  and  the  said  T.  Browne  should  and  would 
forthwith  lend  and  advance,  or  cause  and  procure  to  be  lent,  to  the  commissioners  for 
making  the  said  Coquet  harbour,  sufficient  moneys  for  the  making  and  completing  of 
the  said  harbour,  and  all  the  works  thereof,  in  all  respects  according  to  the  said  plan 
No.  1  and  specification  of  Sir  John  Ronnie  :  and  the  said  R.  A.  F.  Kingcote  and  the 
said  T.  Browne  did  expressly  covenant  as  aforesaid,  that  the  said  harbour  and  works 
should  be  forthwith  proceeded  with,  and  bona  fide,  and  with  all  practicable  speed, 
completed  and  perfected,  according  to  the  said  plan  and  specification,  and  that  the 
same  should  be  finished  within  four  years  from  the  date  thereof  at  the  latest ;  sixthly, 
that  each  of  the  several  parties  thereto  of  the  third  part  should  and  would  pay  the 
further  or  remaining  sum  of  30001.  for  his  share,  or  each  of  his  shares,  if  more  than 
one,  in  the  manner  and  at  the  times  following,  that  is  to  say,  the  sum  of  10001.  on 
the  day  after  the  date  thereof,  the  further  sum  of  10001.  on  the  1st  of  June  then  next, 
and  the  further  sum  of  10001.  when  and  so  soon  as  the  colliery  works  should  be  fully 
completed  according  to  the  true  intent  and  meaning  of  the  third  article  or  covenant, 
and  the  harbour  made  and  completed  according  to  the  said  fourth  article  or  covenant ; 
and,  that  if  default  should  be  made  in  the  payment  of  any  of  the  said  instalments  on 
any  of  the  days  appointed  therefore,  the  same  should  bear  interest  until  paid,  at  the 
rate  of  51.  per  cent,  per  annum  :  provided,  and  it  was  thereby  expressly  declared  and 
agreed,  that  the  said  instalments  therein  mentioned  [224]  to  be  payable  on  the  1st  of 
June  then  next  should  not  be  then  payable  unless  in  the  meantime  the  said  R.  A.  F. 
Kingscote  and  the  said  T.  Browne  should  have  bona,  fide  and  effectually,  by  themselves 
or  such  commissioners  as  aforesaid,  proceeded  with  the  said  coal-works,  &c. 

The  declaration  then  alleged  that,  afterwards,  to  wit,  on  the  22d  of  March,  1842, 
by  a  certain  deed  indorsed  on  the  said  indenture,  and  then  made  between  the  said 
R.  A.  F.  Kingscote  and  T.  Browne,  of  the  first  part,  Robert  Ladbroke  the  defendant, 
of  the  second  part,  the  several  persons  whose  names  were  thereto  subscribed  and  seals 
affixed,  together  with  one  Arthur  Eden,  of  the  third  part,  and  the  said  Henry  Kings- 
cote, the  plaintiff,  and  the  said  T.  L.  Murray,  of  the  fourth  part,  after  reciting,  among 
other  things,  that  the  said  R.  A.  F.  Kingscote  was  desirous  of  being  released  and  dis- 
charged of  and  from  all  further  liability  under  his  covenants  and  agreements  in  the  said 
indenture  of  the  18th  of  March,  1839,  contained,  and  to  substitute  in  his  place  Robert 
Ladbroke  the  defendant,  who  had  agreed  to  take  upon  himself  the  obligation  and 
burthen  thereof  ;  and  that  the  term  of  forty-two  years  had  then  agreed  to  be  extended 
to  the  term  of  forty -three  years,  to  be  computed  from  the  1st  of  January,  1839, — it 
was  by  the  said  deed  so  indorsed  witnessed,  that  the  defendant  did  thereby,  for  him- 
self, his  executors  and  administrators,  covenant  and  agree  with  the  several  parties 
thereto  of  the  third  part  respectively,  and  their  respective  executors,  administrators, 
and  assigns,  that  he,  his  heirs,  executors,  and  administrators,  should  and  would  in  all 
respects  perform,  observe,  and  fulfil  all  the  covenants,  articles,  and  agreements  in  the 
said  indenture  of  the  18th  of  March,  1839,  mentioned,  and  discharge  and  satisfy  all 
the  duties,  obligations,  liabilities,  and  claims  whatsoever  in  respect  thereof,  or  by 
reason  of  any  past,  existing,  or  future  breach  thereof,  in  the  place  and  stead  [225] 
of  the  said  R.  A.  F.  Kingscote,  and  in  such  and  the  like  manner  to  nil  intents  and 
purposes  as  the  said  R.  A.  F.  Kingscote  then  was,  or  his  heirs,  executors  or  adminis- 
trators, would  be  liable  to  do  but  for  the  release  thereinafter  contained,  and  as  if  the 
name  of  him  the  defendant  had  been  originally  therein  inserted  instead  of  the  name  of 
the  said  R.  A.  F.  Kingscote  :  in  consideration  of  which  covenant  of  the  defendant 
the  said  parties  thereto  of  the  third  part  respectively  (each  for  himself,  his  executors 
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and  administrators,)  had  acquitted,  released,  and  discharged,  and  did  thereby  acquit, 
&c.  the  said  R.  A.  F.  Kingscote,  his  heirs,  executors,  and  administrators,  of  all  the 
therein  written  covenants,  articles,  and  agreements  on  his  part  to  be  fulfilled  and 
observed,  and  all  duties,  obligations,  and  liabilities,  and  claims  for  compensation  or 
damages  in  respect  thereof,  and  all  other  claims,  actions,  suits,  and  demands  whatso- 
ever for  or  in  respect  thereof ;  provided  always,  and  it  was  thereby  by  the  said 
T.  Browne  and  Henry  Kingscote  expressly  covenanted,  agreed,  and  declared,  that  the 
said  release  of  the  said  II.  A.  F.  Kingscote  should  not  in  any  way  operate  as  a  release 
to  them,  or  either  of  them,  of  any  such  covenant,  article,  or  agreement,  duty,  obliga- 
tion, liability,  or  claim,  but  they  should  respectively  be  and  remain  liable  at  law  and 
in  equity,  to  all  intents  and  purposes,  as  if  no  release  had  been  made,  and  they 
respectively  should  not  plead,  aver,  allege,  or  set  up,  or  in  any  manner  avail  themselves 
of  such  release  in  any  court  of  law  or  equity  in  discharge  or  diminution  of  their 
respective  liabilities. 

The  declaration  then  alleged,  that,  after  the  making  of  the  indenture,  and  before 
tlif  commencement  of  the  suit,  to  wit,  on  the  several  days  and  times  appointed  for 
the  payment  thereof,  the  plaintiff,  in  pursuance  of  the  covenant  in  the  said  indenture 
contained,  paid  the  further  sums  or  instalments  of  10001.  and  10001.,  making  in  the 
whole  the  sum  of  30001.,  for  and  on  account  of  [226]  one  of  the  said  shares  of  and  in 
the  said  colliery  and  the  said  works  :  and,  that  although  the  plaintiff  had  in  all  things 
kept,  performed,  and  fulfilled  the  covenants  in  the  said  indenture  contained  on  his 
pari  and  behalf  to  be  performed  and  fulfilled,  yet  the  defendant  had  disregarded  his 
covenant,  in  this,  to  wit,  that  neither  the  said  R.  A.  F.  Kingscote  and  T.  Browne, 
nor  tin'  defendant,  did  or  would,  nor  did  nor  would  either  of  them  (although  often 
requested  so  to  do,  and  although  a  reasonable  time  in  that  behalf  had  long  since  and 
before  the  commencement  of  the  suit  elapsed),  produce  or  shew  a  good  marketable 
title  t"  the  said  term  of  years  and  the  said  seams  of  coal  and  premises,  and  the 
liberties,  powers,  authorities,  and  licences  demised  and  granted  or  agreed  to  be  demised 
and  granted  by  or  mentioned  ill  the  said  articles  of  agreement,  and  to  the  said 
colliery,  pits,  erections,  buildings,  and  works,  staiths,  and  shipping-places  upon  the 
said  Coquet  harbour  then  made,  and  to  the  said  railroads  and  rights  (if  way  and 
at  i  ess  tn  tin.'  said  shipping-places ;  and  did  not  nor  would  effectually  assign,  assure,  or 
vest  the  same  according  to  the  true  intent  and  meaning  of  the  said  indenture  :  but, 
mi  tin'  contrary  thereof,  the  said  T.  Browne  and  the  defendant,  after  the  making  of 
the  said  last-mentioned  deed,  when  they  were  then  requested  as  aforesaid,  produced 
and  shewed  a  bad  and  insufficient  and  unmarketable  title  to  the  said  right  of  way  and 
access  to  the  said  shipping-places:  and  that  the  defendant  further  disregarded  his 
covenant,  in  this,  that  the  said  harbour  and  works  were  not,  after  the  making  of  the 
last  mentioned  deed,  bona  fide,  and  with  all  practicable  speed,  prosecuted,  completed, 
or  perfected,  according  to  the  said  plan  and  specification,  nor  were  the  same  finished 
within  four  years  from  the  date  of  the  said  first-mentioned  indenture,  but,  on  the 
contrary  thereof,  the  said  harbour  and  works,  at  the  time  of  commencing  the  suit, 
although  the  period  of  [227]  four  years  from  the  date  of  the  indenture  had  long  elapsed, 
were  wholly  incomplete  and  unfinished.  By  reason  of  which  several  premises  the 
plaintiff  not  only  wholly  lost  and  was  deprived  of  the  sum  of  30001.  so  paid  by  him 
as  aforesaid,  but  had  also  been  deprived  of  all  the  benefits  and  advantages  which 

would  have  arisen  from  the  completion  and  fulfilment  of  t  be  COI  enants  in  the  indenture 

mentioned,  and  had  1 n  pul   to  great  expense,  amounting,  &c,  in  endeavouring  to 

procure  SUCh  good  and  marketable  title  as  aforesaid.       Proferl  of   the  indenture  of   the 

L8tb  of  March  1839,  with  the  <l^<\  of  the  22d  of  March  1842  indorsed. 

The  defendant  set  out  on  oyer  the  indenture  of  the  lsth  of  March,   1839,  with  the 

agreement  therein  referred  to,  of  the  2d  of  January,  L837  ;  ami  also  the  deed  of  the 

•jL'd  of  March,  184:3,  and  pleaded,  seventhly,  that  the  plaint  ill' and  the  other  parties  to 

the  first  deed,  of  the  third  part,  by  the  last-mentioned  deed  released  and  discharged 
R.  A.  F.  Kingscote,  his  heirs,  executors,  and  administrators  of  and  from  all  covenants, 
&C,  in  the  indenture  of  the  L8th  of  March,   1839. 

Special  demurrer  to  this  plea,  assigning  for  causes,  that  it  attempted  to  put  in 
issue  matter  of  law,  and  did  not  allege  any  thing  on  which  an  issue  in  fad  could  lie 
taken;  and  that  the  plea  neither  confessed  nor  avoided  the  cause  of  action  stated  in 
the  declaration,  nor  put  in  issue  any  material  fact  therein  alleged,  iVc.     Joinder. 

C.  P.  xiii.— 4 
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On  the  argument  of  the  demurrer  in  Hilary  term  last,  Talfourd  Serjt.  stated  that 
lie  did  not  intend  to  support  the  plea  (a). 

[228]  Sir  T.  Wilde  Serjt.  for  the  plaintiff'.      The  only  remaining  question  is, 

whether  the  plaintiff  can  sue  alone  upon  the  covenant  in  the  deed  of  the  18th  of 
March  1839.  R.  A.  F.  Kingscote  and  T.  Browne,  being  possessed  of  certain  mines 
for  a  term  of  forty-two  years,  proposed  to  establish  a  sort  of  joint-stock  company,  and 
to  divide  their  interest,  therein  into  eighteen  shares  of  the  value  of  40001.  each.  By 
a  deed  of  the  18th  of  March  1839,  made  between  them  of  the  first  part,  one  Henry 
Kingscote  of  the  second  part,  the  several  persons  whose,  names  and  seals  were  thereto 
affixed  (of  whom  the  plaintiff  was  one)  of  the  third  part,  and  certain  persons  therein 
mentioned  of  the  fourth  part,  each  of  them  the  said  R.  A.  F.  Kingscote  and  Browne 
did  severally  covenant  and  agree  with  each  of  the  said  parties  thereto  of  the  third 
part  (the  plaintiff  being  one  of  them),  amongst  other  things,  to  produce  and  shew  a 
good  and  marketable  title  to  the  said  term  of  forty-two  years  of  the  said  seams  of 
coal,  &c.  ;  effectually  to  assign  the  same  according  to  the  true  intent  and  meaning  of 
the  indenture  ;  and,  within  a  certain  time,  to  complete  certain  specified  works.  And 
by  a  subsequent  deed,  indorsed  on  the  [229]  former,  and  bearing  date  the  22d  of 
March  1842,  the  defendant  covenanted  with  the  parties  to  that  deed  of  the  third  part 
(of  whom  the,  plaintiff  was  one)  that  he  would  perform  and  fulfil  all  the  covenants 
entered  into  by  R.  A.  F.  Kingscote  in  the  first-mentioned  deed,  and  satisfy  all  claims 
by  reason  of  any  past,  existing,  or  future  breach,  in  the  place  ami  stead  of  the  said 
R.  A.  F.  Kingscote,  and  in  the  like  manner  to  all  intents  and  purposes  as  the  said 
R.  A.  F.  Kingscote  would  be  liable  to  do.  It  is  to  be  observed,  that  the  covenant 
in  the  first-mentioned  deed  is  by  R.  A.  F.  Kingscote  and  Browne  severally,  and  the 
covenantees  are  each  entitled  to  separate  and  distinct  shares  in  the  mines.  It  would  be 
a  perversion  of  the  intention  of  the  parties  if  each  covenantee  could  not  bring  a 
separate  action  for  any  breach  of  contract,  but  was  obliged  to  join  with  all  the  others ; 
for  if  that  were  so,  any  one  might  release  the  whole  covenant.  The  only  connection 
among  the  covenantees  is  their  holding  shares  in  the  same  concern  ;  in  other  respects 
their  interests  are  distinct.  The  nature  of  a  covenant,  whether  it  be  joint  or  several, 
depends  more  upon  the  interest  of  the  parties  than  the  precise  language  used  :  thus  a 
covenant,  although  in  terms  joint,  may  be  in  its  effects  several.  In  Slingsby's  case 
(5  Co.  Rep.  18  b.),  it  was  agreed,  that,  "when  it  appears  by  the  declaration  that 
every  of  the  covenantees  hath,  or  is  to  have,  a  several  interest  or  estate,  there,  where 
the  covenant,  is  made  with  the  covenantees  et  cum  quolibet  eorum,  these  words  cum 
quolibet  eorum  make  the  covenant  several  in  respect  of  their  several  interests.  As, 
if  a  man  by  indenture  demises  to  A.  Blackacre,  to  B.  Whiteacre,  and  to  C.  Greenacre, 
and  covenants  with  them,  and  quolibet  eorum,  that  he  is  lawful  owner  of  all  the  said 
acres,  &c,  in  that  case,  in  respect  of  the  said  several  interests  by  the  said  words  et 
cum  quolibet  eorum,  the  covenant  is  made  [230]  several  :  but,  if  he  demises  to  them 
the  acres  jointly,  then  these  words  cum  quolibet  eorum  are  void,  for,  a  man  by  his 

(a)  The  following  points  were  marked  for  argument : 

For  the  plaintiff — That  the  action  was  founded  on  the  covenant  actually  entered 
into  by  the  defendant  himself,  which  (by  reference  to  the  indenture  of  the  18th  of 
March  1839),  was  a  covenant  by  the  defendant  to  do  all  things  which  R.  A.  F.  Kings- 
cote would  have  been  bound  by  his  covenant  to  do  at  or  after  the  time  when  the 
second  deed  was  executed  by  the  defendant ;  that  the  declaration  assigned  breaches 
after  the  date  and  execution  of  the  last-mentioned  deed  ;  and  that  the  defendant  was 
estopped  from  setting  up  the  release  of  R.  A.  F.  Kingscote  in  discharge  of  his  own 
liability. 

For  the  defendant — First,  that,  as  his  covenant  was  intended  to  be  substituted  for 
that  of  R.  A.  F.  Kingscote,  and  the  covenant  of  R.  A.  F.  Kingscote  was  joint,  the 
defendant's  was  joint  also,  and  was  therefore  discharged  by  the  release  to  R.  A.  F. 
Kingscote,  at  least  so  far  as  related  to  the  covenant  for  the  completion  of  the  works 
within  four  years :  secondly,  that  it  appeared  that  the  covenants  declared  upon  were 
made  with  other  persons  as  well  as  the  plaintiff:  that  all  the  covenantees  had  a  joint 
interest,  and  were  jointly  entitled  to  sue  upon  the  covenants  declared  upon  ;  and  that 
the  action  could  not  be  maintained  by  the  plaintiff  alone  without  shewing  that  the 
other  covenantees  were  dead  ;  and  that  the  declaration  was  bad  for  not  containing 
such  an  averment. 
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covenant  (unless  in  respect  of  several  interests)  cannot  make  it  first  joint,  and  then 
make  it  several  by  the  same  or  the  like  words,  cum  quolibet  eorum  ;  for,  although 
sundry  persons  may  bind  themselves  et  quemlibet  eorum, — and  so  the  obligation 
shall  be  joint  or  several  at  the  election  of  the  obligee, — yet  a  man  cannot  bind 
himself  to  three  and  to  each  of  them,  to  make  it  joint  or  several  at  the  election  of 
several  persons  for  one  and  the  same  cause;  for,  the  court  would  be  in  doubt  for 
which  of  them  to  give  judgment ;  which  the  law  would  not  suffer,  as  is  held  in 
'■'>  II.  6,  41  b.(o).  There,  it  appears  that  one  brought  a  replevin  against  two  persons 
for  an  ox,  who  made  several  avowries,  each  by  himself  in  his  own  right;  am!  there, 
by  advice  of  all  the  justices,  both  the  avowries  abated,  for  the  inconveniency,  that, 
if  both  the  issues  should  be  found  for  the  avowants,  the  court  could  not  give  judgment 
on  them  severally  tor  one  and  the  same  thing.  Also,  the  covenantor,  in  the  case  at 
bar,  would  be  divers  times  charged  for  one  and  the  same  thing;  and  therefore  the 
-aid  words  et  cum  quolibet  eorum  are,  in  such  case,  but  words  of  amplification  and 
abundance,  and  cannot  sever  the  joint  cause  of  action."  So,  in  Eccleston  v.  Clipsham 
(1  Saund,  153,  2  Keble,  338,  339,  347,  385,  S.  (_'.),  it  was  held,  that,  though  a 
covenant  be  joint  and  several  in  the  terms  of  it,  yet,  if  the  interest  and  cause  of 
action  be  joint,  the  action  must  be  brought  by  all  the  covenantees  :  and,  on  the  other 
hand,  if  the  interest  and  cause  of  action  be  several,  the  action  may  be  brought  by  one 
only.  In  tin-shut  v.  t ii/le  (13  East,  538),  part-owners  of  a  ship  having  agreed  "each 
and  every  of  them  with  the  others  and  each  and  every  of  the  others,"  [231]  that  the 
ship  should  proceed  on  a  certain  voyage  under  the  exclusive  management  and  control 
of  one  of  them  as  ship's  husband  ;  and  that,  after  her  return,  "a  full  account  should 
be  made  of  the  said  ship  and  her  concerns,"  and  the  neat  profits  be  divided  in  pro- 
portion, after  deducting  all  charges:  it  was  held,  that  the  duty  of  making  out  such 
account  was  cast  upon  the  ship's  husband;  and  that,  for  not  doing  so,  and  not 
dividing  the  neat  profits  after  deducting  all  charges,  within  a  reasonable  time  after 
the  ship's  return,  an  action  lay  against  him  upon  the  agreement,  by  each  of  the  part- 
owners.  May  ley  .1.  there  said:  "If  the  covenant  to  account  were  not  several,  then 
the  ship's  husband  shewing  the  account  to  any  one  of  the  adventurers,  would  be  an 
answer  to  an  action  for  not  shewing  it  to  any  other,  and  all  the  others  might  remain 
in  ignorance  of  it."  So,  in  Servante  v.  James  (10  B.  &  C.  410,  5  Mann.  A  Kyi.  299), 
a  covenant  by  the  master  of  a  vessel  with  the  several  part  owners,  and  their  several 
and  respective  executors,  administrators,  and  assigns,  —to  pay  certain  moneys  to  them, 
and  to  their  and  every  of  their  respective  executors,  administrators,  and  assigns,  at 
a  certain  banker's,  and  in  such  parts  ami  proportions  as  were  set  against  their  several 
and  respective  names, — was  held  to  be  a  serial  covenant,  upon  which  each  covenantee 
must  sue  severally  in  respect  of  his  several  interest,  and  that  they  could  not  maintain 
a  joint  action.  Here,  supposing  the  covenant  to  be  joint,  it  is  apprehended,  that  if 
the  covenantor  were  to  produce  a  good  title  to  one  covenantee,  then  no  other  covenantee 
could  compel,  cither  at  law  or  in  equity,  a  production  to  him.  The  consequence 
might  lie  that  the  damage  would  ensue  to  one  without  the  others  participating  in  it  ; 
for  as  regards  the  uon  production  of  a  good  title,  and  the  non  completion  of  the  work-, 
the  injury  resulting  would  not  necessarily  be  the  same  to  all  of  the  [232]  covenantees. 
In  James  v.  Emery  (8  Taunt.  245,  2  Marsh.  195),  it  was  held,  that,  if  the  interest  of 
several  covenantees  lie  several,  they  may  maintain  several  actions,  although  the 
language  of  the  covenant  be  that  of  a  joint  covenant.  Gribbs  C.  J.  there  says  :  "The 
principle  is  well  known,  and  fully  established,  that,  if  the  interest  be  joint,  the  action 
must  be  joint,  although  the  words  of  the  covenant  be  several  :  and,  if  the  interest  be 
several,  the  covenant   will  be  several,  although  the  terms  of  it  he  joint." 

Talfourd  Serjt.  (with  whom  were  Channel!  Serjt.  and  Tomlinson),  contra,    This 
action  is  improperly  brought  by  the  plaintiff  alone.     The  general  principle,  which  is 

laid  down  as  law  in  t  he  cases  cited,  will  not  be  disputed.  |  Maule  .1.  Is  il  a  rule  of 
law,  or  a  rule  of  construction,  whether  a  covenant  is  joint  or  Several  1  It  a  party 
chooses  to  covenant  with  another  person,  respecting  a  subject  matter  in  which  other 
individuals  are  interested,  there  is  no  rule  of  law  prohibiting  him  from  doing  so.  |  It 
is,  perhaps,  more  properly  a  rule  of  construction,  of  which  the  present  case  is  an 
illustration;    for   the   defendant    comes   in   by   way   of  substiluti and   covenants   to 


(<t)   V.  .".  II.  (I,  to.   11  b.     As  to  which  case,  see  4  New  &  Mann.  229(A).      An- 
5  Mann.  &  Kyi.  302  (c),  304  (c). 
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perform  all  the  covenants  entered  into  by  another  person.  In  order  to  determine 
whether  the  covenant  is  joint  or  several,  the  court  will  look  at  the  nature  of  the 
interest  in  the  subject-matter  of  the  covenant.  The  deed  discloses  a  contract  for  a 
partnership.  Although  it  is  contemplated  that  the  amount  of  the  interest  of  the 
parties  may  vary,  in  point  of  fact  and  of  law  they  become  partners  when  the  under- 
taking is  commenced,  participating  in  the  profits,  and  liable  to  the  losses,  of  the 
concern.  They  would  take  the  lease  of  the  mines  jointly,  and  be  jointly  responsible 
for  the  payment  of  the  rent,  and  the  performance  of  the  covenants.  It  [233]  never 
could  lie  intended  that  each  of  the  shareholders  should  have  a  separate  remedy  for 
every  breach  of  the  covenants.  The  breaches  complained  of  are  substantially  two — 
one,  for  nut  shewing  a  good  and  marketable  title — the  other,  for  not  completing  the 
works  contracted  for,  within  the  specified  time.  Besides  the  covenants  to  which  these 
breaches  apply,  there  are  covenants  for  referring  disputes  to  viewers,  which  viewers 
must  necessarily  be  appointed  by  the  majority  of  the  vendees  (n).  [Maule  .1.  It  may 
be  that,  in  the  same  deed,  then'  are  some  covenants  which  are  joint,  and  others  that 
are  several.]  Here  it  is  of  great  importance  to  have  the  power  to  sue  alone,  for  each 
share  may  be  split  into  many  portions,  and  may  become  the  property  of  persons 
under  disabilities,  so  as  to  render  the  covenant  impracticable.  [Maule  J.  Here,  if 
one  shareholder  should  die,  his  share  will  go  to  his  personal  representatives,  which 
shews  that  the  interests  are  distinct.  If  the  shares  in  the  mines  are  several,  it  is  not 
necessary  to  contend  that  the  interest  in  the  performance  of  the  covenant  is  several, 
for  if  the  interest  in  the  mine  is  several,  the  covenant  will  be  several  also.]  As  the 
covenant  is  several  in  its  words,  it  can  only  be  controlled  by  making  out  a  joint 
interest  in  the  covenantees  ;  whereas  every  thing  in  the  deed  shews  that  their  interest 
is  distinct. 

It  cannot  be  meant  by  the  covenant  for  production  of  title  that  fifteen  abstracts 
shall  be  produced  to  the  different  shareholders.  The  covenant  would  be  well  performed 
by  producing  an  abstract  to  any  one  acting  for  the  whole  body.  It  is  evident  that 
one  conveyance  only  is  contemplated  ;  it  cannot  be  intended  that  there  shall  be  a 
separate  conveyance  of  the  share  of  each  party.  The  title  to  the  property  is  one 
entire  thing,  in  which  all  have  the  same  interest.  It  is  strange  if  fif-[234]-teen  actions 
must  necessarily  be  brought.  Being  first  commenced  in  different  courts,  different 
damages,  and  possibly  not  the  same  judgment,  would  be  the  result.  It  is  obvious,  on 
reading  the  covenant,  that  there  is  to  be  but  one  act  of  shewing  a  good  title  and  con- 
veying. [Maule  J.  If  you  look  at  the  terms  of  the  first  breach,  the  plaintiff  does 
not  complain  that  a  good  title  has  not  been  made  out  to  him,  but  that  a  title  has  not 
been  shewn  to  the  mines.  He  therefore  complains  of  a  breach  of  the  whole  covenant.] 
Semante  v.  James  and  Eccleston  v.  Clipsham  are  distinguishable  from  the  present  case. 
If  this  had  been  an  action  to  recover  back  the  sums  paid,  then  it  would  have  fallen 
within  the  principle  of  those  decisions.  It  is  said,  that  the  question  is  not,  what  the 
interest  is  in  the  subject-matter,  but  what  the  interest  is  in  the  performance  of  the 
covenant :  but  if  that  were  so,  every  covenant  must  be  held  several,  for  every 
covenantee  has  an  interest  in  its  being  fulfilled.  Here,  the  damages  must  necessarily 
result  to  all  the  parties  ;  they  are  unliquidated  ;  and  the  damages  as  to  one  covenantee 
could  not  be  ascertained  without  ascertaining  them  as  to  the  rest. 

Sir  T.  AVilde  Serjt.  in  reply.  Effect  can  only  lie  given  to  the  obvious  intention  of 
the  parties  by  holding  the  covenant  to  be  several.  To  treat  this  as  a  joint  covenant, 
would  be,  to  put  it  in  the  power  of  the  covenantors  to  defeat  the  contract  altogether. 
In  Sorsbie  v.  Park  (12  M.  A-  W.  146),  it  was  held,  that,  where  the  words  of  a  covenant 
are  expressly  joint,  it  will  be  so  construed,  although  the  interest  may  be  several  :  and 
vice  versa  :  but,  where  the  words  are  ambiguous  in  this  respect,  they  may  be  construed 
to  be  joint  or  several,  according  to  the  interest.  Parke  B.  there  says  :  "  I  think  the 
correct  rule  is  laid  down  by  [235]  Gibbs  C.  J.,  in  the  case  of  James  v.  Emery,  with  the 
qualification  stated  by  Mr.  Preston,  in  the  note  in  Sheppard's  Touchstone,  166.  That 
rule  is,  that  a  covenant  will  be  construed  to  be  joint  or  several,  according  to  the 
interest  of  the  parties  appearing  upon  the  face  of  the  deed,  if  the  words  are  capable  of 
that  construction  ;  not  that  it  will  be  construed  to  be  several  by  reason  of  several 
interests,  if  it  be  expressly  joint.     Suppose  there  wTere  a  covenant  with  A.  and  B. 

(«)  This  covenant,  though  not  stated  in  the  declaration,  appears  in  the  deed  as 
set  out  upon  oyer. 
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jointly,  that  a  certain  thing  should  be  done  by  the  covenantor;  both  of  those  persons 
must  sue.  But,  where  it  appears  upon  the  face  of  the  deed  that  A  and  B.  have 
several  interests,  they  must  sue  separately;  for,  though  the  words  he  prima  facie 
joint,  they  will  be  construed  to  he  several,  if  the  interests  of  either  party,  appearing 
upon  the  face  of  the  deed,  shall  require  that  construction.  Thai,  1  take  to  be  the  true- 
rule."  The  object  of  the  courts  is,  always  to  give  effect  to  the  intention  of  the  parties  : 
nothing  is  more  common  than  for  shares  in  mines  to  pass  from  hand  to  hand  by  sale. 
It  is  said  that  many  inconveniences  will  arise  if  the  covenant  he  held  several.  As 
many  would  he  occasioned  if  it  were  to  be  construed  joint.  The  damages  to  each 
shareholder,  would  not,  of  necessity,  be  the  same,  for  the  parties  may  have  different 
amounts  of  capital  invested  in  the  undertaking.  This  is  clearly  not  a  case  of  ordinary 
partnership.  Here,  the  breach  as  to  the  non-production  of  a  good  title,  is  wisely 
assigned  in  the  words  of  the  deed.  Not  to  give  the  parties  fifteen  abstracts,  might 
deprive  fourteen  of  the  power  of  disposing  of  their  shares.  It  is  submitted  that  the 
words  of  the  covenant  are  several  ;  that  it  is  essential  to  the  interest  of  the  parties 
that  such  covenant  should  be  several,  for  if  it  were  held  joint  it  might  be  defeated] 
and  that  for  a  breach  of  it  no  common  rule  of  damage  can  be  laid  down  fur  all,  but  it 
would  lie  necessary  to  enter  into  the  [236]  separate  circumstances  of  each,  to  ascertain 
what  injury  he  has  sustained. 

Cur.  adv.  \  ult . 

Tindal  C.  J.  now  delivered  the  judgment  of  the  court.  The  pica,  in  this  case 
having  been  very  properly  given  up  on  the  part  of  the  defendant,  the  only  remaining 
question  is,  whether  upon  the  legal  construction  of  the  deed,  which  is  the  foundation 
of  the  action,  the  plaintiff  can  sue  alone,  upon  the  covenant  contained  in  that  deed. 
The  covenant  is  in  a  deed  bearing  date  the  18th  of  March,  L839,  made  between  Robert 
A.  F  Kingscote  and  T.  Browne  of  the  first  part,  Henry  Kingscote  of  the  second  part, 
the  several  persons  whose  names  and  seals  are  thereto  affixed,  as  shareholders  of  a 
certain  company  then  about  to  be  formed  (amongst  whom  the  plaintiff  Mills  was  one), 
of  the  third  part,  and  certain  persons  therein  mentioned  of  the  fourth  part.  The 
defendant  Ladbroke  was  no  party  to  that  deed;  but,  by  a  certain  indenture  indorsed 

thereon,  bearing  date  the  L'l'nd  of   March   1842,  made  between   Robert  A.  F.  Kingscote 

and  Browne  of  the  first  part,  the  defendant  Ladbroke  of  the  second  part,  the  several 
persons  whose  names  and  seals  arc  thereto  affixed  and  one  Eden  of  the  third  part,  and 
certain  other  persons  therein  mentioned  of  the  fourth  part,  the  defendant  Ladbroke 
covenants  with  the  parties  of  the  third  part  (of  whom  the  plaintiff  is  one),  that  he 
would  perform  and  fulfil  all  the  covenants  entered  into  by  Robert  A.  F  Kingscote  in 
the  Hist  mentioned  deed,  and  satisfy  all  claims  by  reason  of  any  past,  existing,  or 
future  breach,  in  the  place  and  stead  of  the  said  Robert  A.  F.  Kingscote,  and  in  such 
and  the  like  manner  to  all  intents  and  purposes  as  the  said  Robert  A.  F  Kingscote 
would  be  liable  to  do.  The  question  therefore  is,  as  before  stated,  whether  the  [237] 
covenant  in  the  former  deed,  entered  into  by  Robert  A.  F  Kingscote  with  the  plaintiff 
.Mills,  is  one  upon  which  the  plaintiff  can  maintain  an  action  in  his  own  name  alone. 
That  covenant,  as  it  appears  in  the  deed  set  out  on  pyer,  is  in  this  form:— "Each  of 
t  lulu  tin- said  Kingscote  and  Browne  severally  covenant  and  agree  with  each  of  the 
said  parties  thereto  of  the  third  part,  his  executors, administrators, and  assigns;'  and 
again,  "each  of   the  parties  thereto  of   the  third   part   doth  for  himself  only,  his   heii    , 

&c,  and  for  and  in  respect  of  the  -hares  or  share  bo  set  opposite  his  name  as  aforesaid, 
covenant  and  agree  with  Kingscote  and  Browne."  The  covenant,  therefore,  entered 
into  by  the  defendant  as  representing  Kingscote  with  the  shareholders  is,  in  point  ill 
form,  not  a  covenant  with  all  the  covenantees  jointly,  but  a  several  covenant  with 
each.  And  we  think  this  is  so  clearly  the  ease,  that,  if  the  general  rule,  as  laid  down 
by  Sir  Vicary  Gibbs  in  James  v,  Emery  (8  Taunt.  245,  5  Price,  533),  is  qualified 
according  to  the  suggestion  of  Mr.    Preston,  in  a   note  to  Sheppanl-  Touchstone, 

page   [66,  which  was  adopted  by  the   court    of    Exchequer  in  the  c.im-  of  Sorsbi    V.    Pal 

( 1 2  M.  &  \\ .  146),  all  reference  to  the  nature  of  the  plaintiff's  interest  would  bo 
unnecessary. 

Hut,  assuming,  on  the  authority  of  the  several  ease.-,  referred  to  in  the  argument, 
that  the  unqualified  rule  of  law  is,  that  the  action  shall  follow  the  nature  of  the  interest 
of  the  covenantees,  without  regard  to  the  precise  form  of  the  covenant,  so  that  the 
action  must  be  joint  where  the  interest  in  the  subject-matter  of  the  covenant  is  joint, 
and  several  where  the  interest  of  each  covenantee  is  a  several  interest)  we  think,  upon 
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reference  to  the  deed  itself,  the  plaintiff  has  such  several  interest  in  the  subject- 
matter  as  will  enable  him  to  sue  alone  on  this  several  covenant.  The  deed  recites 
that  [238]  Kingscote  and  Browne  were  possessed  of  certain  collieries  for  a  term  of 
years  under  the  Countess  of  Newburgh,  and  that  they  had  opened  and  won  one  seam 
of  coal,  and  that  they  had  proposed  to  divide  the  colliery  and  works  into  eighteen 
shares  of  40001.  each,  and  that  they  had  agreed  to  sell,  and  the  parties  of  the  third 
part  to  purchase,  so  many  of  the  shares  respectively  as  were  set  opposite  their  respec- 
tive names,  amounting  altogether  to  fifteen  shares,  the  other  three  18th  shares  being 
retained  by  the  said  Kingscote  and  Browne,  and  that  such  purchase  was  made  upon 
the  terms,  conditions,  guarantees,  covenants,  declarations,  and  provisions  thereinafter 
mentioned  ;  and  that  each  of  the  parties  had  paid  the  sum  of  10001.  for  such  shares  : 
and,  after  such  recitals,  the  covenant  then  proceeds  to  bind  the  covenantors  (amongst 
other  things),  first,  to  shew  a  good  marketable  title  to  the  colliery  and  other  premises 
mentioned  in  the  deed;  secondly,  that  they  should  effectually  assign  and  assure  the 
same  premises;  and,  thirdly,  that  certain  works  referred  to  in  the  deed  should  be 
bona  fide  prosecuted  and  completed  with  all  practicable  speed  ;  upon  which  three 
parts  of  the  covenant,  the  three  breaches  in  the  declaration  are  assigned.  Now,  the 
first  observation  that  arises  is,  that  the  covenantees  were  not  at  that  time  partners. 
The  deed  expressly  describes  them  as  "  shareholders  of  a  certain  company  about  to  be 
formed."  Considering  them  to  stand  in  that  relation  to  each  other,  the  interest  which 
they  had  in  the  subject-matter  6i  this  covenant  appears  to  have  been  strictly  and 
properly  a  several  interest.  Each  had  paid  his  own  separate  10001.  for  the  purchase 
of  his  own  separate  share,  to  Kingscote,  that  is  (under  the  operation  of  the  indorsed 
deed),  to  the  defendant  ;  each,  therefore,  in  case  there  is  no  good  title  made,  or  no 
effectual  assurance  of  his  share  to  him,  ought  to  have  the  right  to  recover  back  his 
own  10001.,  or  any  other  damage  he  can  prove  he  has  sustained  by  [239]  the  non- 
completion  of  the  sale  to  him  of  his  own  individual  shares ;  which  damages,  when 
recovered,  are  not  to  go  to  any  joint  fund,  but  to  be  received  for  his  own  individual 
benefit.  The  same  observation  will  apply  to,  and  govern  the  construction  of,  the  last 
breach  in  the  declaration.  And  undoubtedly  it  would  be  a  very  inconvenient  con- 
struction, if  we  were  compelled  to  hold  the  action  must  of  necessity  lie  a  joint  action  ; 
for,  it  could  not  be  brought  without  the  consent  of  the  fifteen  shareholders,  who  were 
not,  as  before  observed,  partners,  but  might  lie  strangers  to  each  other,  and  who  have 
no  authority  to  compel  each  other  to  join  :  and  this  further  difficulty  might  arise,  if 
such  were  the  construction,  that  three  of  the  shares  are  still  retained  by  the  sellers, 
that  is,  under  the  effect  of  the  indorsed  deed,  by  the  defendant  himself. 

Upon  the  general  ground,  however,  above  stated,  we  think  the  action  rightly 
lirought,  and  that  there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


[240]    Johnson  and  Others,  Assignees  of  Innes  and  Bracher,  Bankrupts,  v.  Evans 

and  Another.    Feb.  12,  1S44. 

[S.  C.  7  Scott,  N.  R.  1035  ;  1  D.  &  L.  935  ;  13  L.  J.  C.  P.  117.] 

Upon  a  ti.  fa.  on  a  judgment  against  A.,  who  is  partner  with  B.,  the  sheriff  is  bound 
to  seize  the  whole  of  the  partnership  effects ;  but  he  can  only  sell  the  moiety 
belonging  to  A.,  the  property  and  possession  of  the  other  moiety  continuing  in  B. — 
On  the  22d  of  November  1842,  a  fi.  fa.  issued  upon  a  judgment  obtained  against  A. 
the  partner  of  B,  and  on  the  same  day  was  lodged  with  the  sheriff.  On  the  follow- 
ing day  the  officer  entered  under  a  warrant  granted  thereon,  and  seised  the  whole 
of  the  partnership  effects.  On  the  2d  of  December,  another  writ  of  fi.  fa.  issued 
upon  a  joint  judgment  against  A.  and  B.,  directed  to  the  same  sheriff,  who  there- 
upon granted  a  warrant  to  different  officers.  No  actual  seizure  was  made  under 
this  second  writ.  On  the  7th  of  December  each  of  the  partners  committed  an  act 
of  bankruptcy,  and  on  the  ilth  a  fiat  issued  against  them,  under  which  they  were 
duly  declared  bankrupts.  The  sheriff  afterwards  sold  the  whole  of  the  partnership 
effects  in  satisfaction  of  the  two  writs  : — Held,  that  the  sheriff  was  not  justified  in 
selling  any  part  of  the  goods  to  satisfy  the  second  writ,  such  writ  not  having  been 


7  MAN.  &  G.  241.  JOHNSON     V.   EVANS  103 

served  or  levied  by  seizure  upon  the  property  of  the  bankrupts  Wore  the  issuing 
of  the  fiat,  within  the  meaning  of  the  6  G.  4,  e.  16,  s.  108. 

Trover  by  the  plaintiffs,  as  assignees  of  Iunes  and  Bracher,  bankrupts,  against  the 
defendants  Evans  and  Wheelton,  the  sheriffs  of  London,  to  recover  the  value  of 
certain  property  belonging  to  the  bankrupts,  which  they  had  seized  and  sold. 

At  the  trial  of  the  cause  before  Coltmau  J.,  at  the  sittings  in  London  after  last 
Trinity  term,  it  appeared  that  on  the  2  2d  of  November  1839,  a  writ  of  fi.  fa.  issued 
upon  a  judgment  obtained  against  Lines  alone  for  1151.  4s.,  which  was  lodged  with 
the  sheriff  on  the  same  day  ;  and,  on  the  23d,  an  officer  of  the  sheriff  seized  the 
separate  effects  of  Lines,  and  also  the  whole  of  the  partnership  effects.  On  the  2d  of 
December  following,  a  second  writ  of  ti.  fa.  issued,  upon  a  judgment  obtained  against 
Lines  and  Bracher  jointly  (who  had  carried  on  the  business  of  brewers),  for  5281.  10s. 
This  writ  was  lodged  with  the  sheriff  on  the  same  day,  and  a  warrant  was  thereon 
granted  by  him  to  other  officers;  but  no  actual  seizure  took  place  under  this  second 
writ.  <  >n  the  9th  a  flat  in  bankruptcy  issued  against  Lines  and  Bracher,  founded  upon 
acts  of  bankruptcy  [241]  committed  by  each  of  them  on  the  7th  of  that  month  :  under 
which  hat  they  were  duly  declared  bankrupts.  The  sale  of  the  goods  took  place 
between  the  20th  of  December  1839,  and  the  10th  of  January  1841. 

For  the  defendants,  it  was  contended,  that,  the  goods  being  already  seized  by  the 
sheriff  under  the  first  writ,  the  second  writ  attached  upon  them  as  soon  as  it  was 
lodged.  A  verdict  was  taken  for  the  plaint  ills,  damages  4211.,  being  the  value  of  the 
goods  sold,  after  deducting  the  sum  paid  in  satisfaction  of  the  first  writ,  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit  or  a  verdict  for  them. 

Bompas  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly;  citing 
Clerk  v.  Withers  (1  Salk.  322),  Heydon  v.  Heydon  (I  Salk.  392),  Hutchinson  v.  Johnston 
(I  T.  I:.  729),  Jones  v.  Atherton  (7  Taunt.  56),  Sawle  v.  Paynter  (1  D.  &  R.  307),  and 
/•'  Ml,  v.  Freeman  (II  Ad.  &  E.  539,  1  Gale  &  D.  93). 

Byles  Serjt.  (with  whom  was  Ogle),  on  a  subsequent  day,  shewed  cause.  It  is 
submitted  thai  there  was  uo  execution  served  and  levied  by  seizure  of  Braehcr's  goods 
previously  to  the  issuing  of  the  fiat.  The  question  depends  on  the  first  part  of  the 
6  G.  1,  e.  16,  s.  ins,  which  enacts  "that  no  creditor  having  security  for  His  debt,  or 
having  made  any  attachment  in  Loudon  or  any  other  place,  by  virtue  of  any  custom 
there  used,  of  the  goods  and  chattels  of  the  bankrupt,  shall  receive  upon  any  such 
security  or  attachment  more  than  a  ratable  part  of  such  debt,  except  in  respect  of  any 
it  ion  or  extent  served  and  levied  by  seizure  upon,  or  any  mortgage  of,  or  lieu  upon, 
any  pari  of  the  property  of  such  [242]  bankrupt  before  the  bankruptcy."  It  has  been 
frequently  decided  that  an  execution  creditor  is  a  person  having  security  for  his  debt  ; 
and  his  security  cannot  prevail  against  the  rights  of  the  assignees  unless  the  execution 
was  served  and  levied  by  seizure  upon  the  property  of  the  bankrupt  before  the 
bankruptcy,  or,  Bince  the  2  &  '■'•  Vict.  c.  29,  before  the  issuing  of  the  fiat.  The  words 
"served  and  levied  by  seizure  "  mean  an  actual  seizure  by  notorious  manual  possession, 
and  not  a  constructive  seizure;  Godson  v.  Sanctuary  (I  I!.  A'  Ad.  255,  1  N.  >v  M.  52), 
Whiirrwn  v.  Robertson  (8  M.  .V  W.  463).  The  question  therefore  is,  what  was  the 
effect  of  the  seizure  under  the  first  writ,  against  the  goods  of  Inncs  alone,  whether  it 
operated  also  as  an  actual  seizure  in  execution  of   the  goods  of  Uiailier.      The   duty  of 

a    beriff  who  has  a  writ  delivered  to  him  directing  him  to  levy  on  the  goods  of  one 

of  two  tenants  in  common,  is  merely  to  seize  the  share  of  the  debtor  in  execution.  He 
cannot  take  the  nioiely  of  the  other  tenant  in  common  :  at  all  events  he  cannot  seize 
it   in  execution.      The   sheriff  cannot    place    himself  or  his    vendee  in  a    bet  ter  sit  nation 

than  the  debtor ;  and,  except  as  to  the  right  to  sell,  he  is  nothing  more  than  a  tenant  in 

common.     [Coltman  .1.     If  the  sheriff  is  no  e  than  a  tenant  in  eon n,  can  the 

other  party  carry  away  t  he  goods,  supposing  he  may  do  so  without  a  breach  of  the  peace  f\ 
The  case  of  Heydon t.  Heydon  (1  Salk.  392)  is  thus  reported:  Coleman  and  Heydon 
were  copartners,  and  a  judgment   was  against  Coleman,  and  all  the  goods  both  of 

Coleman   and    Heydon    were    taken    in  exeeuli audit    was    held  by   Holt    ( '.  .1.,  ami 

the  court,  that  the  sheriiv  must  seize  all,  because  the  moieties  are  undivided;  for, 
if  he  seize  but  a  moiety  and  sell  that,  the  other  will  have  a  right  to  the  moiety  of  (hat 
moiety;  but  he  must  seize  the  whole,  and  sell  ;i  moiety  thereof  [243]  undivided,  and 

the  vendee  will  he  tenant  in  comi i  with  i  he  other  partner      No  authority,  howi 

is  cited   for  the   position   that    the  Bheriff  may  seize  all   In   execution.     Bachnrsi  \. 
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Clinkard  (1  Show.  173),  is  a  distinct  authority  that,  under  an  execution  against  one  of 
several  partners,  the  share  only  of  him  against  whom  the  execution  issued  can  be 
seized.  That  was  an  action  against  the  sheriff'  of  Kent  for  a  false  return  of  nulla  bona 
to  a  writ  of  fi.  fa.  against  the  goods  of  one  Dyke  ;  and  it  appeared  on  the  trial,  that 
Dyke,  Brown,  and  others,  being  partners,  a  fi.  fa.  had  been  sued  out  against  Brown, 
and  thereon  the  partnership  goods  were  seized.  It  was  held  by  Holt  C.  J.  that,  though 
the  partners  had  joint  and  undivided  interests,  yet  only  the  share  or  part  of  Brown, 
and  no  more,  could  be  seized  upon  the  execution  against  Brown's  goods,  and  con- 
sequently that  Dyke  had  goods,  and  so  the  return  was  false  The  reporter  adds  in  a 
note,  that  the  point  thus  ruled  by  Holt  C.  J.,  in  this  case,  was  resolved  in  court  the 
day  before  by  him  in  his  argument  in  another  case,  and  not  denied  by  any  of  the 
judges  :  and  he  goes  on  to  say  :  "  And  I  saw  Chief  Justice  Pollexfen's  opinion,  under 
his  hand,  upon  this  occasion,  that,  on  execution  against  one  partner's  goods,  only  his 
share  or  part  is  liable."  Suppose  the  ease  of  a  joint-stock  bank  consisting  of  1000 
partners,  can  the  sheriff' for  the  debt  of  one  seize  the  property  of  the  whole  firm  I  In 
Jacky  v.  Butler  (2  Lord  Raym.  871)  the  court  held  that  on  an  execution  against  the 
goods  of  one  partner,  the  sheriff'  could  not  sell  more  than  a  moiety  ;  for  the  property 
of  the  other  moiety  was  not  affected  by  the  judgment  or  by  the  execution.  In  Chapman 
v.  Koqps  (3  B.  &  P.  289),  Lord  Alvanley  says  :  "  Where  persons  enter  into  partnership, 
they  must  be  aware  that  the  separate  concerns  of  each  partner  may,  in  some  cases, 
introduce  a  variety  of  claims  [244]  very  inconvenient  to  the  general  partnership  concern. 
By  the  law  of  England,  the  creditor  of  any  one  partner,  may  take  in  execution  that 
partner's  interest  in  all  the  tangible  property  of  the  partnership,  and  will  thereby 
become  a  tenant  in  common  with  the  other  partners."  In  Holmes  v.  Mentze  (4  Ad.  & 
E.  127,  5  N.  &  M.  563)  Lord  Denman  says:  "The  sheriff  in  this  case  is  called  upon 
to  seize  goods  of  the  defendant  at  the  plaintiff's  suit ;  but  a  third  party,  alleging  that 
the  defendant  is  his  partner,  requires  the  sheriff'  not  to  act,  because  the  defendant  is 
indebted  to  the  partnership  in  more  than  the  amount  of  his  share.  That  does  not 
interfere  with  the  sheriff's  duty.  He  is  to  sell  for  such  interest  as  the  defendant  has 
as  partner,  not  for  the  degree  of  right  which  he  may  be  found  to  have  on  a  winding 
up  of  the  affairs  ;  because,  if  the  sheriff'  waited  till  that  could  be  ascertained,  the  goods 
might  remain  unsold  for  an  indefinite  time."  Cases  have  been  cited  on  the  part  of 
the  defendants,  to  shew,  that,  as  between  two  execution-creditors,  the  property  is 
bound  by  the  delivery  of  the  writ  to  the  sheriff.  That  is  not  disputed.  But  the 
question  is  very  different  where  the  rights  of  assignees  are  concerned.  The  case 
chiefly  relied  on  is  Jones  v.  Atfierton  (7  Taunt.  56) ;  where  it  was  held,  that,  if  a  second 
fi.  fa.  be  delivered  to  a  sheriff'  after  he  has  the  defendant's  goods  in  his  possession 
under  the  prior  fi.  fa.  of  another,  the  goods  are  bound  by  the  second  execution,  subject 
to  the  first  execution,  from  the  date  of  the  delivery  of  the  last  writ  to  the  sheriff; 
and  that,  without  warrant  on  the  second  writ,  or  further  seizure.  Here,  however, 
Bracher's  moiety  of  the  partnership  property  has  never  been  seized  under  any  writ. 

Bompas  Serjt.  (with  whom  was  Kennedy),  in  support  of  the  rule.  As  the  sheriff' 
was  in  possession  of  the  whole  [245]  of  the  goods  of  the  partnership  under  the  first 
writ,  the  delivery  to  him  of  the  second  writ  operated  as  a  sufficient  seizure  under  the 
latter  writ,  within  the  intent  and  meaning  of  the  6  G.  4,  c.  16,  s.  108.  It  has  been 
argued  that  the  sheriff,  under  the  first  writ,  could  only  seize  a  moiety  of  the  partner- 
ship effects.  A  long  series  of  decisions,  however,  shews  that  it  is  his  duty  to  seize  the 
whole  :  the  only  question  has  been,  as  what  he  is  to  sell.  Hcydon  v.  Heydon  ( 1  Salk. 
392)  and  Jacky  v.  Butler  (2  Ld.  Raym.  871)  are  distinct  authorities  to  shew  that  he 
must  seize  the  whole  of  the  goods.  In  Pope  v.  Hamam  (Comberb.  217),  Lord  Holt 
says  :  "  Upon  a  judgment  against  one  co-partner,  the  sheriff'  may  take  the  goods  of 
both  in  execution,  and  the  other  co-partner  hath  no  remedy  at  law,  otherwise  than  by 
retaking  the  goods  if  he  can."  The  case  of  Bachurst  v.  Clinkard  (1  Show.  173)  may 
be  reconciled  with  all  the  other  cases  if  the  word  "seized"  be  read  "sold,"  and  would 
make  it  consistent  with  the  ruling  of  the  same  learned  judge  in  Pope  v.  Hainan. 
[Cresswell  J.  Looking  at  the  whole  case,  it  seems  to  me  that  the  report  is  correct  as 
it  stands.]  In  Eddie  v.  Davidson  (2  Dougl.  650),  the  sheriff  having,  on  an  execution 
against  one  of  two  partners,  seized  and  sold  the  partnership  effects,  the  court  referred 
it  to  the  master  to  take  an  account  of  the  share  of  the  partnership  effects  to  which  the 
other  partner  was  entitled,  and  directed  the  sheriff  to  pay  his  snare  to  his  assignees, 
he  having  become  bankrupt.     In  Morley  v.  Strombom  (3  B.  &  P.  254),  and  Parker  v. 
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Ptstor  (3  B.  &  P.  288),  the  court  recognised  the  validity  of  a  seizure  of  partnership 

property  on  process  against  one  of  the  partners.  The  right  of  the  sheriff  to  seize  the 
whole  of  the  goods  is  also  recognised  in  Holmes  v.  Mentze  (A  Ad.  &  E.  127,  5  N.  &  M. 
§63).  [TindaJ  C.  J.  referred  to  Burton  v.  [246]  Green  (3  C.  &  P.  306),  where  con- 
siderable doubt  was  entertained  by  Lord  Tenterden  as  to  what  the  sheriff  ought  to 
sell.]  What  the  sheriff  may  sell  is  not  material  to  the  present  case.  Supposing  he 
can  only  sell  an  undivided  moiety,  he  cannot  even  do  that  without  seizing  the  whole 
of  the  goods.  Where  a  party  is  arrested  on  a  ea.  sa.  he  is  in  the  custody  of  the  sheriff 
with  respect  to  all  the  writs  that  have  been  lodged  wTith  the  sheriff.  In  Frosts  case 
(5  Co.  Rep.  89  a.)  it  was  resolved,  "that,  when  a  man  is  in  the  custody  of  the  sheriff 
by  process  of  law,  and  afterwards  another  writ  is  delivered  to  him  to  arrest  the  body 
of  him  who  is  in  his  custody,  presently  he  is  in  his  custody  by  force  of  the  second 
writ  by  judgment  of  law,  although  he  do  not  actually  arrest  him  ;  for,  to  what  purpose 
should"  he  arrest  him  who  is  and  was  before  in  his  custody?  Et  lex  non  pneeipit 
inutilia,  quia  inutilis  labor  stultus  :  and  the  words  of  the  capias  ad  satisfaciendum  are, 
not  only  quod  capiat,  &c.,  but  quod  salvo  custodial,  &c.  ita  quod  habeat  corpus,  &c. 
So  that,  although  he  cannot  take  him  (whom  he  has)  in  his  custody,  yet  he  may  safely 
keep  him;  and  therewith  agrees  M.  7  H.  4,  .'30  b."  >So,  in  Jackson  v.  Humphreys 
(1  Sulk.  273)  Holt  C.  J.  says:  "If  the  sheriff  of  Northumberland  have  a  man  in 
custody  in  Northumberland,  and  the  sheriff  is  himself  here  in  town,  and  a  writ  is 
delivered  to  him  against  that  person,  he  is  in  his  custody  immediately  upon  that  writ." 
Bose  v.  Tomblinsm  (3  Dowl.  P.  C.  55)  is  to  the  same  effect.  Here,  the  goods  being 
already  in  the  hands  of  the  sheriff,  he  might  properly  aver  that  he  had  seized  them 
under  the  second  writ.  In  Hutchinson  v.  Johnston  (1  T.  R.  729)  it  was  held,  that, 
where  two  writs  of  ti.  fa.  against  the  same  defendant  are  delivered  to  a  sheriff  on 
different  days,  and  no  sale  is  actually  made  of  the  defendant's  goods,  the  first 
ex  ecu  [247]  tion  must  have  priority,  even  though  the  seizure  was  first  made  under  the 

equenl  execution.  An&mSawle  \.  Paynter{\  1>.  &  E.  307)  a  writ  of  ti.  fa.  having 
issued  against  a  debtor  at  the  suit  of  one  creditor,  and  before  it  was  executed  the 
attorneys  of  another  creditor  having  in  the  mean  time  obtained  a  warrant  upon 
another  li.  fa.  from  the  same  sheriff,  directed  to  their  clerk,  and  executed  it  before  the 
prior  execution  was  put  in  ;  it  was  held  that  the  attorneys  were  liable  to  the  sheriff 
(who  hail  made  a  return  that  he  had  levied  the  money  under  the  first  writ,  and  had 
in  fact  paid  the  amount  of  the  debt  to  the  creditor),  to  refund  the  money  levied  under 
the  second  execution,  in  an  action  for  money  had  and  received  to  his  use.  Jones  v. 
Atherton  (7  Taunt.  56)  is  also  strongly  in  point.  Lord  Denman,  in  delivering  the 
judgment  of  the  court  in  Drewe  v.  Lainson  (11  Ad.  .V  E.  529,  3  P.  &  D.  245),  says: 
"Tin'  duty  of  the  sheriff,  when  he  has  several  writs  of  execution,  is  clear.  He  is  to 
execute  them  according  to  their  priority  ;  which,  as  to  writs  of  ti.  fa.,  is  according  to 
the  time  of  their  delivery  to  him.  By  'executing'  is  meant  that  he  is  to  apply  the 
proceeds  of  goods  seized   in   that  manner.      It   is   not    material    whether  he   seizes   the 

g Is  under  the  first  or  the  last  writ  :   as  soon  as  they  are  seized,  they  are,  in  point  of 

law,  in  his  custody  under  all  the  writs  which  he  then  has;  and  when  he  sells  them, 
he  sells,  in  point  of  law,  under  all  the  writs."  It  is  submitted  that  here,  the  delivery 
of  the  second  writ  to  the  sheriff  had  the  same  effect  as  though  he  had  made  a  fresh 
and  distinct  seizure  under  that  writ. 

Cur.  adv.  vult. 

Tindal  C.  J.,  now  delivered  the  judgmenl  of  the  court.  The  facts  out  of  which 
the  question  of  law  which  has  been  argued  before  us  arises,  arc  these  ;  The  two  [248] 
bankrupts  being  partners,  on  the  22d  of  November  1842,  a  writ  of  ti.  fa,  issued  upon 
a  judgment  obtained  against  one   of  them,  directed  In  the  sheriff  of   Middlesex,  which 

writ  was  lodged  with  the  sheriff  on  that  day,  and  a  warrant  made t  then to  one 

of  his  officers,  who  on  the  following  day  entered  into  possession  of  the  premises  in  the 
occupation  of  the  partners,  and  seized  under  the  writ  the  partnership  effects  found 
therein.  On  the  2d  of  December  following,  another  writ  of  li.  fa.  issued  upon  a  joint 
judgment  against  both  the  partners,  directed  to  the  same  sheriff,  who  upon  the  same 
day  made  out  a  warrant  thereon,  directed,  not  to  the  same  officer  who  was  already  in 
possession,  but  to  other  and  different  officers,  Under  this  second  writ  of  li.  fa  no 
actual  entry  on  the  premises  in  the  occupation  of  the  partners,  and  no  actual  seizure 
of  the  partnership  property,  was  made.  On  the  7th  of  December,  each  of  the  partners 
committed  an  act  of  bankruptcy;  and  on  the  9th  a  fi.it   issued  against  both,  under 

C.  P.  XIII.— 4* 
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which  they  were  duly  adjudicated  bankrupts;  after  which,  the  sheriff  proceeded  to 
sell,  and  sold  the  whole  of  the  property,  both  several  and  joint,  of  both  the  bankrupts, 
in  satisfaction  of  the  two  writs  which  were  in  his  hands. 

Upon  this  state  of  facts,  the  question  between  the  assignees  of  the  bankrupts  and 
the  judgment-creditor  who  sued  out  the  second  writ  of  fi.  fa.,  has  ariseu,  whether  the 
sheriff  was  justified  in  selling  any  part  of  the  goods  to  satisfy  the  second  writ ;  in 
other  words,  whether  the  execution  upon  the  joint  judgment  "was  served  and  levied 
by  seizure  upon  some  part  of  the  property  of  such  bankrupts  before  their  bankruptcy," 
or,  as  it  may  be  now  taken,  since  the  late  statute,  "before  the  fiat  issued  against  him." 

On  the  part  of  the  sheriff"  it  was  argued,  that,  as  he  had  already  seized,  and  was  in 
possession,  under  the  first  writ,  the  bare  delivery  of  the  second  writ  to  him,  had,  in 
[249]  law  the  same  operation  and  effect  with  respect  to  the  goods  seized  as  if  he  had 
made  a  second  seizure  by  the  same  or  another  officer,  so  that  the  second  execution 
was  as  much  served  and  levied  by  seizure  as  if  a  new  and  distinct  seizure  had 
been  made. 

On  the  part  of  the  assignees,  it  was  contended  that  such  constructive  seizure  did 
not  satisfy  the  words  or  intention  of  the  statute,  but  that  there  must  be  an  actual 
seizure,  if  not  by  a  different  officer  under  a  warrant  directed  to  him,  yet,  at  all 
events,  by  the  delivery  of  a  new  warrant  under  the  second  writ  to  the  officer  already 
in  possession. 

The  answer  to  this  question  will  depend,  in  the  first  place,  on  the  consideration 
of  the  legal  effect  and  operation  of  the  seizure  by  the  sheriff  of  joint  property 
belonging  to  several  partners  under  a  writ  sued  out  against  one  of  them  only  ;  and, 
in  the  second  place,  upon  the  scope  and  object  of  the  enactment  in  the  statute  of  G.  4. 

Upon  the  first  point,  it  is  an  admitted  general  rule  of  law,  that  the  judgment- 
creditor  of  any  partner  may  take  in  execution  against  that  partner,  as  well  his 
separate  property  as  his  share  or  interest  in  all  the  personal  property  of  the  partner- 
ship that  is  tangible  and  capable  of  being  seized  :  and  it  is  undoubtedly  true,  that,  in 
order  to  make,  and  for  the  purpose  of  making,  the  execution  effectual  against  the 
share  of  the  debtor  partner  in  the  joint  property,  the  sheriff  must  seize  the  whole,  the 
shares  of  the  two  partners  being  undivided  :  for,  as  it  is  stated  by  Holt  C.  J.,  in 
Heydon  v.  Heydon  (1  Sulk.  392),  "if  he  seize  but  the  partner's  moiety,  and  sell  that, 
the  other  will  have  a  right  to  a  moiety  of  that  moiety ;  but  he  must  seize  the  whole, 
and  sell  a  moiety  thereof  undivided,  and  the  vendee  will  be  tenant  in  common  thereof 
with  the  other  [250]  partner."  Such  seizure  of  the  whole,  it  is  obvious,  arises  from 
the  necessity  of  the  case  ;  just  as  if  a  man  purchases  an  undivided  moiety  of  a  chattel 
that  is  indivisible,  he  cannot  in  any  way  take  possession  of  that  moiety  without  taking 
possession  of  the  whole.  But  neither  in  the  one  case  nor  in  the  other  does  such 
taking  possession  of  the  whole  convey  any  interest  or  property  whatever  in  the  other 
part-owner's  share.  It  would,  indeed,  be  against  reason  and  justice,  if  it  were  other- 
wise :  if  it  could  be  held  that  the  sheriff,  who  is  authorised  by  the  writ,  of  the  goods 
and  chattels  of  the  defendant  in  the  action  to  cause  to  be  made  the  debt  recovered 
by  the  judgment,  could,  by  the  execution  of  the  writ  in  any  manner  whatever  affect 
the  interest  of  that  partner  who  was  a  stranger  to  the  action,  in  the  goods  so  seized 
by  the  sheriff.  The  case  referred  to  in  2  Lord  Raymond,  871,  Jacky  v.  Butler,  is  a 
distinct  authority,  if  any  were  wanting,  "  that  the  sheriff,  under  such  seizure,  could 
not  sell  more  than  a  moiety ;  for,  the  property  of  the  other  moiety  was  not  affected 
by  the  judgment  nor  by  the  execution."  And  this  distinction  between  the  property 
of  the  two  partners  in  their  respective  shares  in  the  goods  seized  under  the  writ 
against  one,  is  so  well  established,  that,  if  the  sheriff,  after  seizing  the  joint  effects  of 
A.  and  B.  for  the  separate  debt  of  A.,  should  receive  a  writ  requiring  him  to  levy 
for  the  separate  debt  of  B.,  he  could  not  return  nulla  bona  to  this  second  writ,  with- 
out rendering  himself  liable  to  an  action  for  a  false  return;  Bachwrst  v.  Clinkard 
(1  Show.  173). 

It  was  even  held  by  Lord  Hardwicke,  that,  in  such  cases,  the  judgment  creditor 
becomes  tenant  in  common  with  the  other  partner  ;  sec  Skipp  v.  Harwood  (2  Swanst. 
586),  and  also  by  Lord  Alvanley  in  Chapman  v.  Koaps  (3  B.  &  P.  289).  So  that,  in 
any  way  of  considering  the  case,  the  seizure  of  the  [251]  whole,  which  is  made  of 
necessity,  leaves  the  property  of  the  solvent  partner,  and  the  possession  also,  which 
follows  the  property  in  chattels,  just  where  it  was  before,  that  is,  in  the  solvent 
partner.     And,  this  being  the  case,  the  several  decisions  which  shew,  that,  where  the 
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sheriff  has  entered  under  a  fi.  fa.,  and  seized  the  goods  of  a  defendant,  there  is  no 
necessity  to  make  a  second  entry  or  seizure  under  a  second  ti.  fa.  delivered  t < >  him 
against  the  same  defendant,  1  .lit  that,  being  once  in  possession,  he  is  in  possession  as 
to  all  subsequent  writs,  will  nut  apply  t"  the  ease  before  us;  fur,  in  those  instances,  it 
was  the  separate  property  of  the  debtor  which  had  been  taken  ;  the  sheriff  had  not  only 
seized  the  whole,  but  had  seized  in  order  to  sell  the  whole  if  necessary  :  the  property 
in  the  whole,  as  to  the  judgment-debtor,  had  been  changed.  In  such  case,  therefore, 
there  could  be  no  occasion  to  make,  as  there  could  be  no  use  in  making,  a  second 
seizure,  any  more  than  in  making  a  second  caption  of  the  same  defendant  after  the 
sheriff  had  taken  him  in  custody  under  a  former  writ  ;  the  law  holding  that  the  sheriff 
had  him  presently  in  custody  by  force  of  the  second  writ,  by  the  mere  delivery  thereof 
to  the  sheriff;  as  is  laid  down  in  Dalton,  Office  of  Sheriff,  p.  I  I  i. 

And,  such  being  the  nature  and  character  of  the  seizure  of  the  whole,  we  think  il 
was  not  such  a  seizure  its  to  the  other  partner's  moiety  as  will  satisfy  the  meaning  of 
the  statute;  for,  we  think  the  statute  meant  by  the  words  "execution  served  and 
levied  by  seizure  upon  the  goods,"  a  substantial  seizure  for  the  purpose  of  satisfying 
the  execution  by  actual  sale.  The  seizure  of  the  whole  for  the  purpose  of  selling  a 
moiety  only  never  could  be  a  levying  by  seizure  out  of  the  other  moiety,  which  are 
the  words  of  the  act.  No  such  serving  and  levying  as  to  the  other  partner's  share 
ever  was  or  could  be  made  in  this  case,  unless  the  sheriff  had  [252]  seized  under  the 
second  writ  delivered  to  him,  which  in  this  case  he  never  did  ;  there  never  being  any 
actual  seizure  of  the'  other  moiety  by  a  second  officer,  nor  any  delivery  of  a  second 
warrant  to  the  first  officer,  who  was  already  in  possession. 

For  these  reasons,  we  think  that  the  rule  which  has  been  obtained,  for  entering  a 
i suit,  must  be  discharged. 

Rule  discharged. 

[253]    Parker  v.  Tut:  Great  Western  Railway  Company.     Feb.  12,  1844. 

[S.  ('.  7  Scott,  N.  K.  835;  ■'!  Railw.  Cas.  563;  13  L.  J.  ('.  1'.  L05;  8  Jur.  1!J4. 
Questioned,  Parker  v.  Until  Western  Railway,  L851,  15  Jur.  L09.  Discussed,  Fi/imie 
v.  Glasgow  and  South  Western  Railway,  1855,2  Macq.  L85.  Discussed,  Great  Western 
Railway  v.  Sutton,  L869,  L.  R.  4  H.  L.  l'40.] 

By  tin'  acts  of  parliament  under  which  a  railway  company  was  incorporated,  ii  was 
provided,  that  the  charges  for  the  carriage  of  goods  should  be  reasonable  and  equal 
to  all  persons  ;  and  that  no  reduction  or  advance  should  be  made,  either  directly  or 
indirectly,  in  favour  of  or  against  any  particular  person. — The  company  acted  them- 
selves as  carriers  for  the  public,  and  they  issued  certain  scales  of  their  charges  for 
carriage  of  goods,  including  the  collection,  loading,  unloading,  and  delivery  of 
parcels.  They  also  carried  goods  for  other  carriers,  to  whom  they  made  certain 
allowances,  as  an  equivalent  for  the  trouble  of  the  collection,  &c.  of  parcels,  such 
collection,  &C  being  performed  by  the  carriers.  But  in  their  dealings  with  A.,  a 
particular  earlier,  they  refused  In  make  such  allowances,  hut  were  willing  to  perform 
lor  him  all  the  things  which  formed  the  Consideration  for  Such  allowances.  Held, 
that  the  charges  to  A.  were  not  equal  or  reasonable. — The  company,  in  their  dans- 
actions  with  the  public  and  with  carriers,  made  the  following  distinction  as  to  their 
charges  fin  carriage.  In  the  case  of  the  public,  if  there  were  several  packages  from 
one  consignor  to  several  consignees,  or  from  several  consignors  to  one  consignee,  the 
charge  was  upon  the  aggregate  weight.  In  the  case  of  carriers,  if  there  were 
several  packages  for  several  consignees,  the  charge  was  upon  the  separate  weight  of 
each  package,  unless  nunc  than  one  package  belonged  to  the  same  consignor  (not 
being  the  earlier),  or  was  going  to  the  same  consignee,  in  either  of  which  ease-,  the 
charge  was  upon  the  aggregate  weight.     Bui  in  such  eases  the  company  recogni  ed 

the  carrier  only   as   the  consignor  and   ig of  the  g Is,   the  agent    of   such 

carrier  in  fact  receiving  the  goods  al  the  end  of  the  transit.     Held,  that   the  com 

paliy    were    hound    to   treat    a  carrier   as   Consignor   and    Consignee,  for   all    purposes, 

including   the   mode  of  charging  in  the  aggregate.      Held,  also,  that  A.  having  paid 

the    extra-charges   in    both    of    the    instances    above    meutii d,    might    recover   the 

amount    of   such    payments    in    an   action    lor   money    hail    and    received    again-.!    the 

company;  such  payments  not   being  voluntary,  but   made  in  order  to  induce  tin 
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company  to  do  that  which  they  were  bound  to  do  without  requiring  such  payments. 
— Acts  of  parliament  which  confer  privileges  upon  a  company,  and  profess  to  give  the 
public  certain  advantages  in  return,  are  to  be  construed  strictly  against  the  company, 
and  liberally  in  favour  of  the  public. 

This  was  an  action  of  assumpsit  to  recover  10001.  as  money  received  by  the  defen- 
dants, to  the  use  of  the  plaintiff.     The  defendants  pleaded  non  assumpsit. 

A  verdict  was  taken  for  the  plaintiff  by  consent,  damages  8231.  19s.  3d.,  subject 
to  the  opinion  of  the  court  upon  the  following  case : — 

[254]  The  plaintiff  is  an  extensive  carrier,  having  his  London  establishment  in 
New  Inn  Yard,  Old  Bailey,  and  his  several  other  establishments  at,  near,  or  within 
twenty-two  miles  of,  the  various  stations  on  the  Great  Western  railway.  The  defen- 
dants are  the  Great  Western  Kailwa}7  Company  mentioned  in  and  incorporated  by 
the  statute  5  &  6  W.  4,  c.  cvii.  for  making  a  railway  from  Bristol  to  join  the  London- 
and-Birmingham  railway,  near  London,  to  be  called  the  Great- Western  railway,  with 
branches  therefrom  to  the  towns  of  Bradford  and  Trowbridge  in  the  county  of  Wilts, 
and  mentioned  in  the  several  subsequent  acts  of  parliament  relating  to  the  Great- 
Western  railway,  viz.  the  6  W.  4,  c.  xxxviii.,  the  1  Vict.  cc.  xci.,  xcii.,  and  the  2  Yiet. 
c.  xxvii.,  all  of  which  are  to  be  referred  to  as  part  of  the  case. 

The  said  company,  some  years  since,  completed  the  whole  line  of  railway  mentioned 
in  their  acts  of  parliament,  and  have,  from  the  time  of  the  completion  of  the  said 
railway  to  the  present  time,  not  only  carried  passengers  thereon,  but  have  also,  during 
all  that  time,  been  common  carriers  thereon  of  cattle,  goods  and  merchandize  of  all 
kinds  from  Paddington  to  Bristol,  and  vice  versa,  as  also  from  and  to  all  the  inter 
mediate  railway  stations,  including  the  several  intermediate  railway  stations  or  places 
hereinafter  mentioned,  making  certain  rates  or  charges  for  the  carriage  and  conveyance 
of  such  things  as  aforesaid. 

The  company  have  ever  since  the  opening  of  their  said  railway  been  the  only 
carriers  upon  the  same,  and  have  always  supplied  both  the  carriages  in  which  persons 
and  things  have  been  carried,  and  also  the  locomotive  engines  whereby  such  carriages 
with  their  contents  have  been  moved  along  the  said  railway,  and  have  always  conducted 
and  managed  such  engines  and  carriages  by  their  own  servants.  Xo  person,  other 
than  the  company,  has  ever  had  any  locomotive  engines,  or  other  [255]  moving  power, 
in  operation  on  the  said  railway,  or  any  carriages  or  vehicles  for  the  conveyance  of 
goods  or  passengers;  nor  has  any  other  person  ever  conducted  or  driven  any  engine 
or  carriage  upon  the  said  railway. 

The  company  have,  ever  since  the  opening  of  their  said  railway,  been  in  the  habit, 
as  common  carriers,  of  carrying  goods  thereon  to  and  from  the  different  railway 
stations,  not  only  for  the  public  at  large,  by  which  is  meant  persons  not  themselves  in 
the  carrying  trade,  but  also  for  persons  being  (like  the  plaintiff)  carriers  by  trade 
themselves  ;  and  all  the  goods  hereinafter  mentioned  to  have  been  carried  by  the  com- 
pany for  the  plaintiff,  were  carried  by  them  as  such  common  carriers  on  their  said 
railway. 

The  company,  from  1841  to  the  present  time,  when  employed  to  carry  goods  on 
their  railway  for  the  public  at  large,  have  always,  by  their  own  servants,  performed 
the  loading  and  unloading  of  the  goods  for  the  public,  without  making  any  extra- 
charge  for  the  same  beyond  the  charge  for  carriage.  By  the  loading  and  unloading  of 
the  goods  is  meant,  unloading  the  goods  from  any  vehicle  in  which  they  may  be 
brought  to  the  company's  respective  stations,  and  loading  them  on  the  company's 
trucks  in  which  they  are  conveyed  on  the  said  railway,  also  the  unloading  of  the  goods 
from  off  the  trucks  when  arrived  at  the  station  of  delivery  or  journey's  end  on  the 
railway,  and  the  reloading  of  them  upon  any  vehicle  waiting,  or  coming,  there  to  carry 
the  same  away. 

The  company  and  the  carriers  have  always  during  the  times  aforesaid,  when  the 
former  have  been  employed  to  carry  goods  for  the  latter,  proceeded  as  follows :  — 
The  carriers  have  performed  the  above  loading  and  unloading  by  their  own  servants, 
with  the  assistance  of  the  company's  servants ;  and,  accordingly,  the  plaintiff,  as  a 
carrier  in  common  with  the  rest  of  the  carriers  for  whom  [256]  the  company  have 
carried  goods,  has  on  every  occasion,  during  the  time  aforesaid,  when  the  company 
have  carried  goods  for  him  on  their  railway,  performed  the  loading  and  unloading  of 
the  goods  by  his  own  servants  and  those  of  the  company,  as  aforesaid  :  and,  in  order 
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to  be  able  to  assist  in  such  loading  and  unloading  at  the  several  stations  on  the  railway, 
to  and  on  which  the  plaintiff  and  the  other  carriers  have,  during  the  times  aforesaid, 
been  in  the  habit  of  sending  goods  by  the  said  railway,  the  plaintiff  and  the  other 
carriers,  during  the  times  aforesaid,  have  been  obliged  to  keep  and  have  separate 
establishments  of  clerks  and  servants  at  each  of  such  stations,  viz.,  in  the  plaintiff's 
case,  at  the  several  stations  at  Paddington,  Steventon,  Cirencester,  Bristol.  Bath  and 
Farringdon  Road,  each  of  which  establishments  of  servants  and  clerks  has  been  of 
considerable  and  constant  expense  to  the  plaintiff  and  other  carriers,  as  aforesaid. 

The  collection  and  delivery  in  London  and  the  towns  on  the  line  of  railway  of 
small  packages,  that  is  to  say,  of  packages  under  2  cwt.,  has  been  conducted  as  follows  : 
—By  "collection  "  is  meant  this:  that  the  company's  stations  being  generally  situate 
in  the  outskirts  of  the  towns  on  the  line  of  railway,  it  becomes  necessary  to  collect 
the  goods  in  the  towns  and  cany  them  by  some  conveyance  to  the  company's  stations 
in  the  outskirts  before  they  can  be  conveyed  on  the  railway.  Thus,  the  company's 
station  at  Paddington  being  nearly  four  or  five  miles  from  the  central  parts  of  London, 
collection  in  London  consists  in  sending  carts  and  men  round  to  various  parts  of 
London,  and  then  taking  up  any  packages  of  goods  required  to  be  carried  by  the  com- 
pany, and  so  carrying  the  said  goods  from  the  places  where  taken,  through  the  public 
streets  to  the  company's  railway  station  at  Paddington  ;  and  the  like  at  the  other 
towns  on  their  line  of  railway.  'By  "delivery"  is  meant,  when  [257]  packages  have 
arrived  at  their  journey's  end  on  the  railway,  the  taking  of  them  in  carts  and  waggons 
or  other  vehicles,  from  the  railway  station,  through  the  public  streets,  to  the  places 
to  which  the  same  may  be  addressed  in  the  town  adjoining  such  railway  station,  and 
there  delivering  them. 

Prom  the  year  1841  to  the  present  time,  the  company,  when  carrying  goods  for 
the  public  at  large,  not  carriers,  have  performed  the  collection  and  delivery,  and  made 
no  charge  in  respect  of  collection  or  delivery  in  addition  to  their  ordinary  charge  for 
carriage  as  set  forth  in  their  printed  bills,  provided  the  packages  so  carried  did  not 
exceed  2  cwt  each  ;  if  above  2  cwt.  each,  the  company  have  made  an  extra-charge  for 
such  collection  and  delivery. 

The  company,  for  the  purpose  of  performing  the  collection  and  delivery  of  such 
good-,  as  the  public  required  them  to  collect  and  deliver  during  the  period  in  question 
in  this  case,  employed  one  Sherman,  himself  a  common  carrier,  to  do  that  service, 
with  his  servants,  horses  and  carts,  and  paid  him  large  sums  of  money  for  the  collec- 
tion and  delivery  of  parcels. 

During  all  the  said  period,  the  company  and  the  carriers,  when  the  latter  have 
employed  the  former  to  carry  goods  for  them,  have  proceeded  as  follows  : — The  carriers 
(and  the  plaintiff  among  them)  have  performed,  by  their  own  horses,  servants  and 
vehicles,  the  collection  and  delivery  of  such  goods,  of  whatsoever  weight  the  packages 
may  have  1 n. 

It  is  to  be  observed  that  the  carriage  of  packages  of,  and  under,  2  cwt.  forms  the 
most  lucrative  part  of  the  business  of  a  carrier,  and  that  such  packages  are  far  more 
numerous  than  those  of  a  greater  weight. 

When  goods  are  brought  to  the  company's  station  to  be  carried  by  them,  it  is 
necessary,  in  order  to  ascertain  the  amount  to  lie  charged  by  the  company  for  carriage, 
that  the  weight  of  the  goods  should  be  ascertained  ;  and,  [258]  when  the  public  have 
brought  goods  to  their  stations  to  be  carried,  the  company  have  always,  by  their  own 
servants,  done,  or  been  ready  and  willing  to  do,  the  weighing  of  the  goods  for  the 
public,  free  of  any  charge,  in  addition  to  the  ordinary  charge  for  carriage,  SO  as  to 
ascertain  the  amount  payable  for  carriage ;  bul  the  carriers  who  have  brought  goods 
to  the  company's  stations  to  be  carried  by  the  company,  and  the  plaintiff  as  one  of 
them,  always  have  done  the  weighing  of  the  goods  by  their  own  respective  servants, 
and  at  their  own  expense,  and  at  their  own  respective  warehouses,  Or  places,  and  not 
at  the  company's  stations,  or  with  the  company's  scales,  although  the  company  have 
always  been  prepared  with  the  means  of  checking  such  weights  by  their  own  scales 
and   servants   where  the  correctness   of   them    was  doubted:    ami   by    this   means   the 

company  have  been  saved  considerable  additional  expense  and  trouble,  which  would 

have  been  requisite  if  the  company  had  had  to  weigh  the  goods  brought  by  the 
carriers. 

When  goods  carried  on  the  railway  by  the  company  have  arrived  at  the  cud  of  tho 
journey  on  the  railway,  the  company,  during  the  period  in  question  in  this  action, 
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have  been  in  the  habit  of  allowing  the  goods,  if  carried  for  the  public  at  large,  to  be 
warehoused,  free  of  charge,  for  two  days,  and,  in  some  cases,  for  several  weeks,  in  the 
company's  premises  at  the  station  of  arrival,  until  the  consignees  have  found  it  con- 
venient to  take  them  away  ;  but,  when  the  goods  carried  by  the  company  have  been 
so  carried  by  them  for  carriers  (for  instance,  for  the  plaintiff),  the  company  have 
refused  to  allow  them  or  him  to  warehouse  the  same  in  the  company's  premises,  for 
any  time  at  all. 

The  company  have  always  been  the  sole  carriers  on  the  railway  ;  and  all  the  trucks, 
carriages  and  locomotive  engines  employed  thereon,  have  always  belonged  to  them, 
and  been  worked,  moved  and  conducted  by  their  ser-[259]-vants  :  so  that  the  company 
have  never  made  one  rate,  toll  or  charge  to  the  public,  or  to  the  carriers,  for  the  use  of 
the  railway,  and  another  rate,  toll  or  charge  for  the  use  of  the  locomotive  engines  or 
power  ;  nor  have  they  made  any  separate  rate  for  the  conveyance  of  goods  on  the 
railway  by  the  company  in  addition  to  the  two  last-mentioned  rates,  but  the  company 
have  always  charged  the  public  ami  the  carriers  one  single  rate  or  charge. 

The  charges  made  by  the  company  for  the  carriage  of  goods  on  the  railway  have 
been  governed  by  printed  bills  and  a  scale-book  issued  and  published  by  the  company 
from  time  to  time.  (Certain  printed  bills  and  a  scale-book  marked  respectively  from 
A.  to  H.  consecutively,  and  signed  by  the  respective  attorneys,  were  referred  to,  as  if 
set  out  in  the  case,  and  the  periods  when  the  respective  bills  were  issued,  were  set 
forth.)  Each  of  the  bills  was  in  force  from  the  time  of  its  issuing  until  the  period 
when  the  next  succeeding  one  is  above  stated  to  have  issued,  and  the  last-dated  bill 
until  the  commencement  of  this  suit.  The  scale-book  was  issued  in  May  1841,  and 
remained  in  force  from  that  time  until  the  commencement  of  this  action. 

The  company  have  during  the  time  in  question  in  this  action,  allowed  the  carriers, 
on  all  goods  carried  by  the  company  on  their  railway  for  the  carriers,  a  deduction  or 
discount,  equivalent  to  10  per  cent.,  from  the  rates  charged  to  the  public,  as  set  down 
in  the  said  bills  and  scale-book  :  such  deduction  being  made  at  the  time  when  the 
carrier  paid  the  company  for  the  carriage  of  the  goods.  This  discount,  or  deduction, 
of  10  per  cent,  on  the  company's  rate  of  charge  to  the  public,  has  been  allowed  by  the 
company  to  all  carriers  who  have  employed  the  company  to  carry  goods  on  the  railway, 
and  who  have  not  been  charged  by  the  company  with  concealing,  or  making  false 
declarations  as  to,  the  contents  [260]  of  packages  transmitted  by  the  railway,  or  with 
otherwise  infringing  the  regulations  of  the  company. 

The  loading,  unloading,  and  weighing  of  goods  carried  by  the  company  on  the 
railway  for  the  carriers,  and  the  preparation  of  the  ticking-off  notes  and  of  the  carrier's 
declaration-ticket  hereinafter  mentioned,  are  a  reasonable  equivalent  for  the  allowance 
of  10  per  cent. 

The  company's  practice  appears  to  have  been,  to  compensate  the  carriers  for  damage 
occasioned  by  the  improper  stowage  of  their  goods  with  those  of  other  people,  but  not 
to  compensate  the  carriers  for  damage  occasioned  by  the  improper  stowage  of  the 
carriers'  own  goods  inter  se.  The  sum  of  30s.  appears  to  have  been  paid  to  the 
plaintiff  for  damage  occasioned  by  improper  stowage,  during  the  time  in  question  in 
this  suit. 

The  company,  until  May  1841,  allowed  the  carriers  to  send  by  the  railway,  small 
parcels  and  packages  of  an}'  weight, — if  goods  of  one  and  the  same  class — at  the  same 
rate  per  ton,  or  for  less  than  a  ton,  as  heavy  or  large  packages  ;  the  public,  during  the 
same  period,  were  charged  as  stated  in  the  two  first-dated  bills,  as  follows:  that  is  to 
say.  "  An  extra-charge  per  ton  is  made  for  small  quantities  of  goods  ;  of  which  particulars 
may  be  had,  on  application."  The  above  sentence  applies  to  packages  of  less  than  a 
ton.  By  reason  of  the  above  privileges,  the  plaintiff  and  the  other  carriers  who  have 
employed  the  company  to  carry  goods  on  the  railway,  were  enabled  to  charge  the 
public  as  low  as,  or  lower  than,  the  company  for  the  carriage  of  goods  by  the  railway, 
and  still  to  get  a  profit. 

On  the  31st  of  May  1841,  the  company  issued  the  bill  of  charges  marked  C,  for 
the  carriage  of  goods  ;  and  from  that  day  until  the  30th  of  June  following,  the  carriers 
were  placed  by  the  company  on  the  same  footing  as  the  public  in  respect  of  the 
company's  charges  for  the  [261]  carriage  of  small  parcels  and  packages  not  exceeding 
2  cwt. 

The  company  on  the  30th  of  June  1841,  issued  the  bill  of  charges  marked  D,  in 
which  they  stated  that  an  extra  charge  of  2d.  per  lb.  would  also  be  made,  in  addition 
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fco  the   regular  rates  of  carriage,  for  the  conveyance  of  all  packages  <if  whatever 

description  forwarded  to,  from  or  on  account  of  carriers,  innkeepers,  warehousemen 
<ir  wharfingers,  which  might  contain  separate  parcels  addressed  to,  or  intended  for 
delivery  to,  other  persons  than  the  consignee  of  such  packages,  whereby  the  company 
would  he  deprived  of  their  just  and  lawful  scale  of  charges  by  means  of  such  packing 
together,  or  concealment,  of  small  parcels.  The  company  have  repeated  the  above 
announcement  contained  in  the  said  bill  marked  I>,  in  every  subsequent  bill  of  charges 
published  by  them,  and  have  acted  upon,  and  enforced,  it  from  June  1841  down  to 
the  present  time,  by  charging  the  extra  2d.  per  lb.,  in  addition  to  the  regular  rates  of 
carriage,  upon  all  packages  carried  by  the  company  on  their  railway  to,  from,  or  on 
account  of,  carriers,  which  have  contained  separate  parcels  addressed  to,  or  intended 
fen-  delivery  to,  other  persons  than  the  carrier's  consignee  of  such  package. 

The  aforesaid  announcement  in  the  bill  of  charges  marked  I>,  was  made,  and  acted 
on,  by  the  company  in  consequence  of  having  discovered  that  there  had  been  a  practice, 
by  some  carriers,  of  packing  many  small  parcels  or  packages  each  under  '_'  cut.  in  one 
hamper  or  case,  and  making  each  of  such  hampers  or  cases  exceed  2  cwt.,  and 
addressing  such  hamper  or  case  to  an  agent  of  the  carrier  at  the  terminus  of  the 
journey  on  the  railway,  to  which  agent  the  company  were  employed  by  the  carrier 
to  deliver  such  hamper  or  case;  and  such  agent,  after  receiving  it,  delivered  the 
separate  parcels  or  packages  contained  in  it,  to  the  several  persons  to  [262]  whom 
such  parcels  were  directed  ;  thus  depriving  the  company  of  the  benefit  of  their  printed 
-'•ale  of  charges,  secondly  set  forth  in  the  bill  marked  C,  and  bringing  such  parcels 
within  the  printed  scales  respectively  applicable  to  parcels  above  2  cwt. 

The  company  have  enforced  this  extra-charge  against  various  carriers,  upon 
packages  containing  separate  parcels  as  aforesaid,  in  cases  in  which  such  package 
carried  on  the  said  railway  by  the  company  for  a  carrier,  has  been  delivered  to  one 
person  only,  namely,  to  the  agent  of  the  carrier,  at  the  station  of  delivery  at  the  end 
of  the  journey.  The  company  have  always  refused  to  recognise  any  other  consignee 
of  such  package,  or  of  any  parcel  therein  contained,  than  such  agent  of  the  carrier, 
or  to  deliver  such  package,  or  any  part  of  the  contents  thereof,  to  any  person  other 
than  such  agent.  Such  agent  has  always  received  the  package  in  bulk  from  the 
company,  who  have  hail  no  further  trouble  therewith,  or  any  concern  with,  or  part 
in,  tin'  distribution  of  the  several  packages  contained  therein,  to  the  respective 
ou  ncis  thereof. 

The  company  have  never  made  any  such  extra  charge  to  persons  not  being  carriers, 
innkeepers,  warehousemen  or  wharfingers. 

The  public,  except  carriers,  innkeepers,  warehousemen  and  wharfingers,  have 
always  been  allowed  to  pack  small  parcels  together  into  one  package,  and  pay  on  the 
entire  package,  without  being  Bubject  to  the  extra-charge  of  2d.  per  pound  above 
mentioned. 

Some  of  the  carriers  were  detected  by  the  company  in  packing  small  parcels  under 
2  cwt.  into  one  hamper  or  package,  so  as  to  make  it  weigh  above  2  cwt.,  with  a 
direction  thereon  to  one  consignee,  the  agent  of  the  carrier,  for  t  he  purpose  of  avoiding 
the  said  higher  rate  of  charge  on  packages  of  and  over  2  cwt.  The  company  refused 
any  longer  to  deal  with  such  carriers  as  [263]  were  detected  in  doing  this,  upon  the 
terms  of  making  them  the  said  allowance  of  10  per  cent.,  usually  made  by  them  to 
t  In  carriers  as  above  mentioned  :  and  have,  ever  since  the  delect  ion  of  such  prart  ices, 
compelled  them  to  pay  the  full  rate  oi  carriage,  without  such  deduction  of  10  per 
cent,  as  aforesaid.  The  company  adopted  the  like  course  towards  certain  carriers 
whom    t  hey  detected  in  altering   the   addresses   of   packages    brought    by  such    carriers 

to  the   railway  to   be   carried    by  the  c pauy,  such   alteration    being   made   with   the 

view  of  concealing  from  the  company  the  tact  that  such  packages  belonged  to  different 
owners,  in  order  to  avoid  the  higher  rate,  with  which  t  hey  would  otherwise  ha\  e  been 
charged. 

The  company,  in  June  L841,  consented  to  allow  the  carriers,  by  way  of  compensa- 
tion tor  the  collection  and  delivery,  as  above  explained,  of  parcels  under  '_'  cwt.  and 
also  for  the  risk  incurred  in  such  collection  and  delivery,  a  deduction  from  the  rales 
charged  by  the  company  to  the  public  for  the  carriage,  loading  and  unloading, 
collection  and  delivery  of  such  parcels,  of  ."id.  for  each  package  not  weighing  1  cwt., 
and  10(1.  on  each  package  above  I  cwt..  and  QOl  exceeding  2  cut.  This  allowance  has 
accordingly  been   made   by  the  company    to  all   carriers   on   all    parcels   mil    exceeding 
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2  cut.  carried  by  the  company  on  their  railway  for  such  carriers,  with  the  exceptions 
hereinafter  mentioned,  from  the  month  of  June  1841,  down  to  this  time;  and  the 
mode  of  making  it  has  been,  to  deduct  the  amount  of  such  allowance  from  the  amount 
of  charges  for  carriage  of  the  parcels  so  allowed  for,  on  paying  such  charges  to  the 
company,  and  for  the  carrier  to  pay  them  the  balance  only  remaining  after  such 
deduction  ;  such  allowance  of  5d.  and  lOd.  respectively  being  a  fair  and  reasonable 
allowance  for  the  labour,  cost  and  risk  thereby  saved  to  the  company.  The  company 
did  not  continue  this  allowance  to  [264]  those  carriers  whom  they  detected  in  packing 
together  small  parcels,  or  in  altering  the  addresses  of  packages,  in  manner,  and  for 
the  purposes,  above  mentioned.  Where  the  company  once  discontinued  the  said 
allowance  of  10  percent.,  and  of  5d.  and  lOd.  respectively  to  any  carrier  for  the  above 
causes,  or  either  of  them,  they  have  never  afterwards  allowed  them  again  to  such 
carriers,  even  though  they  should  never  have  repeated  the  act  for  which  the  company 
visited  them  with  such  a  deprivation. 

There  is  no  by-law  of  the  company  for  making  or  discontinuing  the  aforesaid 
allowance.  Such  allowances  or  discontinuance  were,  in  all  eases,  sanctioned,  and 
agreed  to,  by  the  directors  of  the  company  ;  and  the  plaintiff',  and  all  the  other 
carriers  dealing  with  the  company,  had  distinct  notice  that  the  company  would  dis- 
continue such  allowance  to  any  carriers  detected  in  packing  together  small  parcels  or 
packages  as  aforesaid,  or  in  altering  the  proper  addresses  and  consignment  of  goods, 
and  making  a  false  declaration  of  their  contents. 

With  regard  to  the  origin  of  the  said  allowances  of  10  per  cent.,  lOd.  and  5d.,  it 
appears,  that,  from  the  time  of  the  opening  of  the  railway  until  May  1841,  the  carriers 
had  always  performed  the  loading  and  unloading,  weighing  and  collection  and  delivery, 
and  the  company  had  always  made  the  carriers  an  allowance  of  a  certain  amount  per 
ton,  upon  the  goods  carried  by  them.  In  May  1841,  certain  carriers  applied  to  the 
company  for  a  reduction  of  20  per  cent,  from  the  charges  marie  to  the  public,  and 
shortly  afterwards  the  directors  of  the  company  resolved  to  allow  the  carriers  the 
above-mentioned  10  per  cent.,  and  it  has  been  always  since  allowed  to  them.  In  the 
month  of  June  1841,  certain  carriers  made  an  application  to  the  company  for  further 
relief  ;  and  the  directors  of  the  company  shortly  afterwards  resolved  to  allow,  and 
have  ever  since  allowed,  the  [265]  carriers  the  deductions  of  10d.  and  5d.  respectively 
above-mentioned. 

In  the  month  of  February  1842,  the  company  made  a  further  alteration  in  their 
system  of  charging  the  carriers  for  the  carriage  of  goods  for  them  on  the  railway.  The 
alteration  consisted  in  this, — that,  when  one  of  the  public  brought  several  packages 
of  goods,  and  paid  the  charges,  the  company  charged  him  on  the  weight  of  the  aggre- 
gate, although  they  might  belong  to  different  consignees  ;  also  if  several  of  the  public 
brought  several  packages  addressed  to  one  consignee,  who  was  to  pay  the  charges, 
such  consignee  was  also  charged  upon  the  weight  of  the  aggregate.  But,  if  a  carrier 
brought  several  packages  consigned  by  or  to  different  individuals,  he  was  charged 
upon  the  separate  weight  of  each,  unless  it  was  known  that  more  than  one  package 
belonged  to  the  same  sender  and  was  going  to  the  same  consignee  ;  in  which  ease  all 
belonging  to  the  same  sender  and  going  to  the  same  consignee  wTere  charged  upon  the 
aggregate  weight.  It  is  to  be  observed  that  the  above  system  of  charging  applied  to 
packages  sent  by  the  same  train,  and  not  exceeding  in  weight  1  ton  each  ;  and  further, 
that,  in  all  of  those  of  the  above  cases  in  which  carriers  employed  the  company,  and 
paid  their  charges,  as  above  mentioned,  the  aggregate  of  the  goods  were  consigned, 
and  to  be  delivered  by  the  company,  to  the  carrier  or  his  agent,  and  by  such  carrier 
or  his  agent  to  the  ultimate  consignees  ;  and  that,  in  the  above  cases,  the  company 
dealt  with,  and  recognised,  the  carrier  only,  as  their  consignor  and  consignee  of  the  goods. 

The  following  letter  was  written  and  sent  on  the  date  thereof  by  the  company's 
superintendent  to  Messrs.  Baiss  and  Brothers,  wholesale  druggists  in  London,  who 
were  in  the  habit  of  sending  goods  by  the  railway  : — 

"Paddington,  26th  February,  1842. 

"  Gentlemen, — I  beg  to  acknowledge  the  receipt  of  [266]  your  letter  of  the  25th 
instant,  requiring  certain  particulars  respecting  our  mode  of  charging  for  goods.  In 
reply,  I  beg  to  inclose  you  one  of  our  books  of  charges,  which  are  exclusive  of  a  charge 
of  3d.  per  cwt.  for  cartage,  except  where  the  weight  is  under  two  cwt,  when  the  price 
therein  stated  includes  that  service. 
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"As  to  the  goods  for  the  different  parties  being  taken  in  the  aggregate  and  paid 
for  in  one  lump,  our  plan  is  this  :  the  parties  who  bear  one  charge  are  considered  to 
be  entitled  to  the  benefit  of  this  'lumping  system:' — thus,  if,  on  sending  to  various 
people,  you  pay  the  carriage  of  them,  we  would  allow  them  to  be  taken  in  the  aggre- 
gate ;  but,  if  they  are  to  be  paid  by  the  receivers,  then  each  individual  must  pay 
for  his  separate  weight  ;  in  like  manner,  if  a  quantity  of  packages  for  one  person  are 
congregated  from  fifty  houses  in  town,  and  are  to  be  paid  by  him,  this  would  entitle 
him,  as  the  party  paying  the  charges,  to  this  privilege." 

In  several  instances,  the  company  have  charged  manufacturers  and  tradesmen  at 
Stroud  and  Cheltenham,  (not  carriers),  to  whom  they  have  given  credit  for  the  carriage 

of  their  g Is,  and  with  whom  the  company  have  had  monthly  accounts  for  such 

carriage,  according  to  the  aggregate  weight  of  the  same  class  goods  carried  by 
them  for  such  manufacturers,  warehousemen,  or  others  (not  carriers)  during  the  month  ; 
that  is  tn  say,  have  added  together  the  weight  of  the  same  class  goods  carried  on  the 
several  day-  during  the  month,  and  have  charged  the  manufacturers,  warehousemen 
nr  others  (not  carriers),  upon,  and  according  to,  the  gross  weight  of  each  class  goods 
so  carried  during  the  month  ;  but  this  privilege  has  never  been  afforded  by  the 
i  ompany  to  the  carriers,  or  the  plaintiff. 

The  system  of  charging  in  the  aggregate,  stated  in  the  above  letter,  has  been 
pursued  by  the  company  when  employed  to  carry  goods  for  the  public  at  large, 
[267]  nut  carriers,  from  the  date  of  that  letter  to  the  present  time,  and  during  all 
that  period  the  company  stated  in  their  printed  bills  of  charge,  immediately  below 
the  scale  of  charges — "  The  above  charges  apply  to  aggregate  quantities  of  goods, 
which  are  divided  into  five  classes,  according  to  their  value,  bulk,  &c.,  a  small 
increase  being  charged  upon  less  than  a  ton,  as  specified  below:"  and  on  this  state- 
ment the  company  acted  towards  the  public,  bul  not  towards  the  carriers,  during  the 
-aid  period. 

In  like  manner  the  company  charged  the  carriers,  but  not  the  public,  separately 
for  every  package  sent  by  the  railway,  of  whatever  kind,  class  or  weight,  intended 
ultimately  for  delivery  to  a  different  person  by  the  carrier's  own  consignee,  although, 
as  before  mentioned,  the  company  had  nothing  to  do  with  such  ultimate  delivery,  but 
always  delivered  the  carrier's  goods  to  the  carrier's  own  consignee  only,  and  refused 
in  recognize  any  other. 

In  cases  where  the  company  carried  several  packages  for  the  plaintiff,  or  any  other 
carrier,  belonging  to  several  consignees,  or  belonging  to,  or  intended  for  final  delivery 
by,  the  plaint  ill'  or  other  canicr,  or  his  agent  to  different  persons,  the  company  were 
put  to  no  more  labour,  expense  or  trouble,  than  when  the  packages  belonged  to,  or 
were  to  In:  delivered  by,  the  plaintiff  or  other  carrier,  or  his  agent,  to  one  and  the 
same  person,  nor  lo  any  more  risk,  except  such  as  necessarily  arises  (if  any  arise) 
from  the  mere  fact  of  the  packages  belonging  to  several  owners,  instead  of  to  one 
owner. 

It  appears  that,  during  the  time  in  question  in  this  cause,  traders,  not  being 
carriers,  have  frequently  sent  by  the  railway  consignments,  comprising  several  packages 
of  goods,  sen!  by  them  in  the  way  of  their  trade  to  their  customers,  and  on  which 
such   traders   paid   the   company's  charges.      But  it  dues   not    appear   that    the    [268] 

company  ever  made  any  extra-charge  in  such  cases  on  account  of  any  increased  risk 

(if  any  such  existed),  arising  from  the  circumstance  of  several  packages  belonging  to 
different  owners.  In  all  cases,  however,  in  which  the  packages  were  to  be  delivered 
In  several  consignees,  such  trailers  not  paying  the  charges  as  aforesaid,  such  packages 
were  charged  separately,  and  not  on  the  aggregate  weight. 

From  the  28th  of  February  1842,  till  the  commencement  of  this  suit,  the  company 
enforced  a  system  of  charging  the  plaintiff  and  other  carriers,  for  the  carriage,  by  the 
weight,  of  every  parcel  of  goods  above  2  owt.  and  under  one  ton,  separately,  even 
although  the  several  parcels  were  intended,  nol  merely  for  the  plaintiff's,  or  other 

carrier's,  cunsigi ,  but    also   for   ultimate  delivery  to   the   same  person,  and  although 

they  were  goods  of  the  same  class  and  carried  by  the  same  train,  in  all  cases  where 
the  names  Of  the  carriers'  consignees  or  consignors  of  such  goods  were  not  given  |  but, 
in  all  eases  where  the  names  of  such  consignors  were  given,  all  such  parcels,  if  sent 
from  the  same  carrier's  consignor  to  the  same  carrier's  consignee,  were  charged  on  the 
aggregate,  and  nol  separately.      The  carriers  had  notice  of  this  system. 
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From  June  1840,  down  to  this  day,  whenever  a  butcher,  cheesefactor,  tea-dealer  or 
any  merchant  or  trader,  not  a  carrier,  has  sent  several  parcels  of  goods  of  the  same 
class  addressed  to  one  consignee,  to  be  carried  by  the  company  by  the  same  train  on 
the  railway,  or  addressed  to  different  consignees,  yet  sent  by  one  consignor,  who  paid 
the  company's  charge  for  carriage,  the  company  have  charged  such  persons  for  the 
carriage  of  the  goods  by  the  aggregate  weight  of  all  the  parcels,  anil  not  by  the  separate 
weight  of  each  parcel,  the  charge  by  the  aggregate  being,  in  all  cases,  less  than  that 
by  the  separate  weights  of  the  parcels. 

[269]  In  order  the  better  to  be  able  to  enforce  their  said  system  of  charging,  the 
company  have,  from  the  year  1841  to  this  day,  required  (and  the  requisition  has  been 
complied  with  by  the  carriers,)  that  every  carrier  who  has  brought  goods  to  any  of 
the  company's  stations  to  l>e  carried  on  the  railway,  should,  before  the  goods  were 
carried  by  the  company,  fill  up,  and  deliver  to  the  company's  clerks,  two  printed 
forms,  one  entitled  "The  carriers'  declaration-ticket;"  the  other  "The  carriers' 
ticking-off  note." 

The  former  of  these — viz.  the  declaration-ticket — has  been  required  to  be  filled 
up  at  the  head  thereof  with  the  date  of  delivery  of  the  goods  to  the  company,  the 
name  of  the  carrier  employing  the  company  to  carry,  the  name  of  the  carrier  himself, 
or  of  his  agent  as  the  consignee  to  whom  the  company  were  to  deliver  the  goods  at 
the  end  of  the  journey  on  the  rail,  the  place  or  station  to  which  the  company  were  to 
carry  the  same,  and  the  particular  railway  train  by  which  the  goods  were  to  go,  the 
load,  number,  classes,  and  the  gross  weight  of  all  the  goods  sent  by  the  carrier  by 
that  train  to  the  same  station  ;  and  the  body  of  the  "carriers'  declaration-ticket"  has 
been  required  to  be  filled  up  with  the  number  of  each  parcel,  and  if  any  package 
contained  more  than  one  parcel,  then  with  the  number  of  each  parcel  in  sucb  package, 
the  name  and  address  of  the  ultimate  consignee  of  each  parcel,  that  is  to  say,  not  of 
the  person  to  whom  the  company  were  to  deliver  the  parcel,  but  of  the  person  to 
whom  the  carrier  or  his  agent  would  have  to  deliver  the  same,  after  the  company  had 
carried  the  same  and  delivered  it  to  the  carrier  or  his  agent,  the  weight  of  each  parcel 
with  the  total  weight  of  all  the  parcels  ;  and  the  foot  of  the  declaration-ticket  has 
been  required  further  to  be  filled  up  with  the  total  weight  of  the  goods  in  each  class, 
in  a  separate  line,  with  that  of  the  empties  in  an-[270]-other  line,  and  the  grand  total 
of  weights  and  sums  added  up  at  the  bottom  ;  and  every  declaration-ticket  has  been 
required  to  be,  and  has  been,  filled  up  as  above  stated,  and  signed  by  the  carrier 
employing  the  company7  or  his  agent,  and  delivered  to  the  company's  clerks,  before 
the  goods  were  carried  by  the  company. 

The  carriers'  "  ticking-off  note "  has  been,  and  is  required  to  be,  filled  up  at 
the  head  thereof  with  the  hour  of  the  train  and  the  day  of  the  month  and  year  at 
which  the  goods  are  to  go,  the  station  to  which  the  goods  are  to  be  carried,  and  the 
name  of  the  carrier  sending  his  goods,  and  his  or  his  agent's  name  to  whom 
they  are  to  be  delivered  by  the  company: — the  body  of  the  " ticking-off  note" 
was  and  is  divided  into  columns,  of  which  those  headed  "name"  and  "address" 
were  and  are  to  be  filled  up  by  the  carrier  with  the  names  and  addresses  of 
the  ultimate  consignees  of  each  parcel,  as  before  explained  ;  the  column  headed 
"description"  with  a  description  of  each  parcel  of  goods;  the  several  columns 
headed  "class  1st,"  "class  2d,"  "class  3d,"  "class  4th,"  "class  5th,"  and  "pack- 
ages under  2  cwt."  with  the  respective  weights  of  the  parcels  falling  under  each 
of  these  heads,  and  the  column  "L.  s.  d."  was  and  is  left  blank  for  the  company's 
clerks  to  fill  up;  while  the  line  beginning  with  the  words  "weights  transferred  to 
declaration  "  was  and  is  filled  up  by  the  carrier  with  the  total  weights  of  the  goods 
in  each  column  of  the  above  five  classes,  and  of  the  packages  under  2  cwt.  set  down 
at  the  foot  of  each  column  respectively.  The  course  of  business  between  the  carriers 
and  the  company  at  their  stations  was  and  is  for  one  of  the  company's  servants,  at 
the  station  of  departure,  to  examine  the  weights  and  descriptions  of  the  packages 
brought  there  to  be  carried,  and,  on  finding  them  correct,  or  not  suspecting  them  to 
be  incorrect,  to  tick  them  off  in  the  column  of  the  said  ticking-off  note,  entitled, 
"Ticking  column  outwards,"  and  to  write  his  [271]  name  at  the  foot  after  the  printed 
words  "checked  by,"  and  fill  in  the  name  of  the  truck. 

The  "ticking-off  note,"  when  thus  filled  up  and  checked,  was  and  is  delivered  to 
the  company's  clerks,  who  made  and  make  out  a  duplicate  of  it,  inserting  in  the  last 
column  the  amounts  charged  by  the  company  to  the  carrier  for  the  carriage  of  the 
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g Is,  and  delivered  such  duplicate  to  the  carrier,  keeping  the  original  filled  up  by 

the    carrier.     The  amount   of  the  company's  charges,  so  filled  in   by  the  company's 

clerks,  after  deducting  the  allowance  of  10  per  cent.,  anil  the  small-parcel  allowance 
in  cases  where  the  company  math'  and  make  those  allowances,  was  and  is  then  paid 
(unless  credit  was  or  is  given)  by  the  carrier,  in  cash,  to  the  company's  clerks. 

(For  the  better  understanding  of  the  "carriers'  declaration-ticket"  and  "  tieking- 
off  note,"  copies  of  those  documents,  filled  up,  are  annexed,  and  are  to  be  taken  as 
part  of  the  case. ) 

The  plaintiff,  during  the  years  1842  and  1843,  carried  on  a  very  extensive 
business  as  a  carrier  from  and  to  various  towns  in  connection  or  communication  with 
the  Great-Western  railway,  and,  consequently,  during  those  years,  employed  the 
company  very  extensively  to  carry  goods  for  him,  and  they  have  accordingly  carried 
them  for  him  from  and  to  the  several  stations  following,  upon  the  said  railway,  viz. 
Paddington,  Reading,  Steventou,  Farringdon  Road,  Cirencester,  Bath  and  Bristol. 

The  goods  which  the  plaintiff  has  employed  the  company  to  cany  as  mentioned 
in  this  case,  have  never  been  the  plaintiff's  own  goods,  but  goods  belonging  to  third 
persons,  who  employed  the  plaintiff  to  carry  them  (as,  for  instance,  from  London  to 
Gloucester)  ;  and  the  plaintiff,  after  carrying  them  to  the  company's  station,  has  then 
employed  the  company  to  carry  them  part  of  the  journey  on  their  railway, — for 
instance,  from  Paddington  to  Ciren-[272]-cester, — and  there  deliver  them  to  the 
plaintiff's  agent,  who  has  then  carried  them  the  remainder  of  the  journey  in  the 
plaintiff's  own  vehicles  and  delivered  them  to  the  ultimate  consignees.  On  all 
occasions    where    the   company  have   so   carried  goods  for  the  plaintiff,    they   have 

received    the   g Is    from    the   plaintiff  or   his  agent   only,  and  at  the  end  of  the 

journey  have  delivered  them  up  to  the  plaintiff  or  his  agent  only,  and  have  treated 
and  dealt  with  him  as  Imth  the  consignor  and  consignee  of  the  goods:  have  received 
paymenl  for  the  carriage  of  him  only;  and,  in  case  of  loss,  have  made  satisfaction 
to  him  only,  and  have  refused  to  recognise,  or  deliver  to,  any  other  person  than  the 
plaintiff,  or  io  ileal  with,  or  follow  any  orders  from,  the  persons  who  have  employed 
the  plaint  id'  to  carry  the  goods.  The  plaintiff  only,  and  not  the  company,  has  con- 
tracted or  dealt  with  the  persons  so  employing  him  to  carry  the  goods.  Such  persons 
have  always  paid  him,  and  not  the  company,  for  the  carriage;  and  in  case  of  loss 
or  damage  he,  and  not  the  company,  has  made  satisfaction  for  the  same.  The 
oiler  carriers  for  whom  the  company  have  carried  goods,  have  dealt  with  the  com- 
pany, and  with  their  own  employers,  in  the  same  manner  and  on  similar  terms. 

The  plaint  ill',  in  his  dealings  with  the  company,  has  always  performed  the 
collection  of  the  packages  and  parcels,  whether  large  or  small,  and  the  delivery  of 
them  to  the  company  at  their  stations  from  which  the  same  were  to  be  carried  by  the 
company,  by  his  own  horses,  carts  and  servants,  in  the  same  way,  and  to  the  same 
extent,  as  those  carriers  to  whom  the  company  have  allowed  the  said  deductions  of 
Hi  per  eent-  and  of  oil.  and  lOfl.  on  the  small  parcels;  and  he  has  also,  by  his  own 
servants,  always  performed  the  weighing,  loading  and  unloading  of  his  packages 
and  parcels,  as  above  explained,  with  the  exception  of  the  aid  rendered  by  the  com- 
pany S  servants,  as  above  mentioned,  in  the  same  [273]  manner  and  to  the  same 
extent,  as  the  carriers  to  whom  the  company  have  allowed  the  said  deductions  as 
aforesaid. 

The  plaintiff  is  the  most  extensive  carrier  on  the  line,  and  the  assistance  w  hieh  has 
been  rendered  by  the  company  to  him  is  not  more  than  that  which  they  rondei  to  any 
other  carrier 

After  the  goods  have  been  carried  by  the  company  to  their  destined  station  on  the 
railway,  the  plaintiff  has,  by  his  own  or  his  agent's  horses  and  carts,  and  .servants, 
always  performed  the  delivery  of  the  packages  and  parcels  so  carried  for  him  by  the 

Company    to   the    ultimate   Consignees,    in    the    same   way,    and    to   the    same   extent,  as 

other  carriers. 

The  plaintiff  has  never  requested,  or  called  upon,  the  company  to  perform  any 

of  those   things    for  which    the    |()    per   cent,  and    the    I0d.    and    Bd.    have    respect  i\  il\ 

been  allowed  as  aforesaid,  In  eases  in  which  those  allowances  have  not  been  made 
to  the  plaintiff,  the  company  have  never  refused  i"  allow  their  servants  to  load  and 

unload  the  plaintiff's  goods;  and  in  no  instanoe,  where   the   company  have    refused    to 

make  or  continue  the  said  allowance  of  Id  per  eent.  ami  lOd.  and  ."id.  respectively,  as 
aforesaid,  does  it  appear  that  they  have  refused  to  place  him  on  the  same  footing 
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with  the  rest  of  the  public  to  whom  such  allowances  as  aforesaid  were  not  marie  by  the 
said  company. 

The  plaintiff  has  usually  paid  the  company,  in  cash,  their  charges  for  the  carriage 
of  goods  for  him  at  the  time  when  the  goods  were  delivered  by  him  to  them  to  be 
carried,  or  before  they  were  delivered  to  him  or  his  agent,  after  being  carried  by 
the  company. 

The  company,  on  the  "24th  February  1842,  discontinued  giving  the  plaintiff  credit, 
and  have  not  since  done  so,  stating  as  their  reason,  by  letter  to  the  plaintiff  of  the 
same  date,  "the  want  of  understanding  as  to  the  settling  [274]  of  the  charges  to  Mr. 
Parker  for  the  carriage  of  his  goods." 

The  first  head  of  claim  made  by  the  plaintiff  in  this  action  is,  to  the  above- 
mentioned  allowance  of  10  per  cent,  upon  the  charges  made  by  the  company,  and 
paid  by  him  for  the  carriage  of  goods  for  the  plaintiff  on  the  railway,  from  28th 
February  1842  to  the  27th  day  of  April  1843. 

The  company  made  this  allowance  to  the  plaintiff  on  their  charges  ;  that  is  to  say, 
they  deducted  it  from  their  charges  for  the  carriage  of  all  goods  which  they  carried 
for  him  on  their  railway  during  the  last-mentioned  period  from  Paddington  station  to 
Path  station,  and  vice  versa  ;  and  from  Paddington  station  to  Farringdon  Road  station, 
and  vice  versa,  except  on  goods  coming  up  to  Paddington  from  Fairford. 

But  the  company  refused  to  make  the  said  usual  allowance  of  10  percent,  on  their 
charges,  and  compelled  the  plaintiff  to  pay  the  full  charges,  for  the  carriage  of  all  goods, 
which  they  carried  for  him  on  their  railway  during  the  last-mentioned  period  between 
the  following  pairs  of  stations,  that  is,  from  one  to  the  other,  viz.  Paddington  and 
Steventon  (except  as  to  these  stations,  the  period  between  the  28th  February  1842, 
and  the  30th  of  April  following,  during  which  time  the  company  made  to  the  plaintiff 
the  said  allowance  of  10  per  cent,  upon  the  carriage  of  goods  for  him  upon  the  said 
railway  between  those  stations),  Paddington  and  Cirencester,  Paddington  and  Bristol, 
Bath  and  Steventon. 

By  the  term  "  full  charges,"  now  and  hereafter  used  in  this  ease,  is  meant  the 
charges  set  down  in  the  said  printed  bills  anil  scale  book  in  force  at  the  time  in 
question,  and  there  stated  to  include  loading  and  unloading  of  all  packages  and 
the  collection  and  delivery  of  parcels  of  2  cwt.  and  under,  being  the  same  charges 
(with  the  exception  arising  from  the  charging  by  the  [275]  separate  weight  of  each 
parcel,  instead  of  the  aggregate  weight  of  several  packages  of  the  same  class  as 
mentioned  under  the  third  head  of  claim),  as  the  company  charged  the  public,  not 
being  carriers,  during  the  period  aforesaid,  for  the  carriage  and  loading  and  unloading 
of  their  goods,  and  for  the  collection  and  delivery  of  parcels  of  and  under  2  cwt.  as 
above  mentioned.  No  difference  existed,  during  the  said  period  from  the  28th  February 
1842,  tci  the  27th  April  1843,  between  the  nature  or  extent  of  the  services  rendered  by 
the  company  to  the  plaintiff  at  or  between  the  said  stations  in  respect  of  goods  carried 
between  which  the  said  allowance  was  made,  and  the  services  rendered  by  them  to 
the  plaintiff  at  or  between  those  stations  in  respect  of  goods  carried  between  which 
the  said  allowance  was  refused  ;  nor  was  there  any  difference  in  the  mode  in  which 
the  plaintiff's  business  with  the  company  was  conducted  at  the  said  stations  respec- 
tively. But  the  company,  in  all  cases  where  the  allowance  of  10  per  cent,  was  not 
made  to,  or  not  continued  with,  the  plaintiff,  were  ready  and  willing  to  perform  all 
the  things  which  formed  the  consideration  for  the  said  allowance  of  10  per  cent. 

On  every  occasion  during  the  said  period,  from  May  1st  1842  to  the  27th  of 
April  1843,  when  the  plaintiff  delivered  goods  to  the  company  at  any  of  the  said 
stations  (in  respect  of  goods  carried  between  which  the  company  refused  the  allow- 
ance aforesaid),  to  be  carried  by  them  for  him  between  either  of  those  pairs  of  stations, 
the  plaintiff  or  his  agent,  after  the  usual  "  carriers' declaration-ticket "  and  "ticking-off 
note,"  for  and  in  respect  of  such  goods,  had  been  filled  up,  signed  and  delivered  to  the 
company's  clerks,  according  to  the  course  of  business  above  explained,  and  after  the 
company's  clerks  had  delivered  to  the  plaintiff  or  his  agent  the  duplicate  of  the 
"  ticking-off  note,"  filled  up  with  the  company's  full  charges  for  the  carriage  of  the 
said  [276]  goods,  as  above  explained,  and  before  the  plaintiff  had  paid  the  charges 
for  such  carriage,  required  the  company  to  deduct  the  said  allowance  of  10  per  cent, 
from  their  said  full  charges  for  the  carriage  of  the  said  goods  as  aforesaid,  and  offered 
to  pay  the  amount  of  such  charges  less  such  deduction,  and  required  the  company  to 
carry  the  said  goods  for  the  plaintiff  on  their  said  railway  from  and  to  the  said  stations 
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respectively,  for  the  amount  of  such  charges  less  such  deductions  of  10  per  cent,  as 
aforesaid.  But,  on  every  such  occasion,  the  said  company  refused  to  carry  the  said 
goods  for  the  plaintiff,  unless  the  plaintiff  would  pay  them  their  full  charges  (using 
that  term  in  the  sense  above  explained)  for  the  carriage  of  the  said  goods,  without 
making  any  such  deduction  or  allowance  as  aforesaid,  and  so  informed  the  plaintiff; 
and  thereupon,  on  every  such  occasion  the  plaintiff,  in  order  to  get  the  company  to 
carry  his  goods  as  aforesaid,  was  obliged  to  pay,  and  did  pay,  in  cash  to  the  company 
for  the  carriage  of  his  said  goods  as  aforesaid,  under  protest  against  their  right  to 
demand  it,  the  amount  of  their  said  full  charges,  without  any  such  deduction  as  afore- 
said ;  and  after  such  payment,  the  company  always  carried  the  said  goods  on  their 
said  railway  as  desired  by  the  plaintiff.  The  total  amount  of  the  said  allowance  of 
10  per  cent.,  had  it  been  made  on  the  sums  paid  by  the  plaintiff  to  the  company,  under 
protest  as  aforesaid,  during  the  period  last  above  mentioned,  for  the  carriage  of  his 
goods  by  them  between  the  last-mentioned  stations,  would  have  been  3821.  18s.  ;  and 
this  sum  of  3821.  18s.,  or  so  much  of  it,  if  any,  as  the  plaintiff  may  be  entitled  to,  is 
the  first  head  of  the  plaintiff's  claim  in  this  action. 

The  reason  which  the  company  assigned  to  the  plaintiff,  during  the  above  period, 
for  disallowing  the  said  deduction  of  10  per  cent,  to  the  plaintiff  as  to  the  goods  [277] 
carried  for  him  between  the  stations  at  Paddington  and  Steventon  was  this — that  just 
before  the  plaintiff  entered  upon  the  carrying  business  to  and  from  Steventon,  the 
said  business  had  belonged  to,  and  had  been  carried  on  by,  one  Thomas  Roach  Bolton. 
An  admission  has  been  made  in  the  following  terms, — viz.  that  Bolton  was  deprived 
of  the  allowance  in  consequence  of  having  packed  goods  ;  that  the  plaintiff,  having 
bought  his  business,  was  denied  the  allowance  in  the  business,  which,  the  company 
considered,  by  Bolton's  conduct,  was  not  entitled  to  the  allowance. 

The  company  have  never  assigned  any  reason  to  the  plaintiff  for  refusing  to  allow 
him  the  said  deduction  of  10  per  cent,  on  their  charges  for  the  carriage  of  goods  carried 
for  him  between  the  said  stations  of  Paddington  and  Cirencester,  Paddington  and 
Bristol,  Bath  and  Steventon. 

It  has  not  been  proved  that  the  plaintiff  has,  by  himself  or  his  agents  or  servants, 
packed  small  parcels  together  into  a  large  one,  or  altered  the  addresses  on  packages, 
to  evade  the  company's  higher  rates  of  charge,  or  otherwise  infringed  the  company's 
regulations,  any  further  than  appears,  if  it  does  appeal-,  on  the  face  of  this  case. 
Between  the  said  stations  of  Paddington  and  Cirencester,  Paddington  and  Bristol, 
Bath  and  Steventon,  the  plaintiff  purchased  the  business  previously  carried  on  by  one 
Samuel  Baylis,  to  whom  the  company  had  signified  thai  he  was  nol  to  have  the  afore 
said  allowances,  because  certain  persons,  being  his  predecessors  in  the  business,  hail 
failed  in  the  company's  debt,  except  upon  the  terms  of  his  liquidating  such  debt.  The 
plaintiff  was  aware  of  this  when  he  purchased  the  business  of  S.  Baylis. 

The  second  head  of  claim  made  by  the  plaintiff  is,  to  the  above-mentioned  allow- 
ance of  5d.  and  LOd.  for  the  collection  and  delivery  of  small  parcels,  which  term  is 
[278]  now  and  hereafter  used  in  this  case  to  mean  parcels  of  and  under  1  cwt.  and 
of  and  under  2  cwt,  respectively  carried  by  the  company  on  their  railway  for  the 
plaintiff,  between  the  28th  of  February  1842  and  the  27th  of  April  1843,  and  the  full 
charges  (using  that  term  iii  the  sense  above  explained)  for  carriage  of  which,  were 
paid  by  the  plaintiff  to  the  company. 

The  company  made  this  allowance  to  the  plaintiff  mi  their  full  charges;  that  is  to 
say,  they  deducted  it  from  their  full  charges  for  the  carriage  of  all  small  parcels  which 
they  carried  for  the  plaintiff  during  the  last-mentioned  period  between  the  following 
pairs  of  stations ;  that  is,  from  the  one  to  theotherof  the  same  pair,  -viz.  Paddington 

and  Bath,  Paddington  and  Farringdon  Road,  excepi  parcels  c ing  up  in  Paddington 

from  Fairford  ;  and  also  allowed  ii  to  plaintiff  upon  the  carriage  of  such  parcels  for 
him  to  and  from  t  heir  stations  at  Paddington  and  Steventon,  between  the  28th  day  of 

February   L842  and  the  27th  of  April  following. 

But  the  company  refused  Iii  make  the  said  allow  a  in ■  deduction  of   5d.  and  LOd. 

respectively  from  their  charges,  ami  com  pel  led  the  plaintiff  to  pay  their  full  charges  for 
the  carriage  of  all  small  parcels  which  they  carried  for  him  on  their  railway  during  the 
period  between  the  28th  day  of  February  1842  and  the  27th  day  of  April  1843, 
between  the  following  pairs  of  stations;  that  is,  from  one  to  the  other,  \  i  ■. 
Paddington  and  Steventon  (except  as  aforesaid),  Paddington  and  Cirencester, 
Paddington  and  Bristol,  Bath  and  Steventon, 
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There  was  no  difference,  during  the  period  last  aforesaid,  between  the  said  stations 
in  respect  whereof  the  said  allowance  on  small  parcels  was  allowed,  and  the  said  stations 
in  respect  whereof  it  was  refused,  as  to  the  extent  of  the  services  actually  performed 
by  the  company  for  the  plaintiff  at  or  between  such  stations,  or  the  extent  of  the  actual 
services  rendered  by  the  plaintiff  in  [279]  relation  to  the  small  parcels.  But  whenever 
the  company  refused  to  make  the  said  allowances  to  the  plaintiff,  they  were  ready  and 
willing  to  place  the  plaintiff  on  the  footing  of  one  of  the  public  with  regard  to  the 
collection  and  delivery  of  such  small  parcels  ;  of  which  readiness  and  willingness  the 
plaintiff  was  aware,  having  had  the  ordinary  public  notice. 

On  every  occasion  during  the  last-mentioned  period,  when  the  plaintiff  delivered 
small  parcels  to  the  company  at  any  of  the  said  last-mentioned  stations,  to  be  carried 
by  them  for  him  on  the  railway  between  either  of  those  pairs  of  stations — that  is,  from 
one  to  the  other  of  each  pair, — the  plaintiff  or  his  [clerk,  after  the  usual  "carriers' 
declaration-ticket"  and  "  ticking-off  note  "  had  been  filled  up,  signed  and  delivered  to 
the  company's  clerks,  according  to  the  course  of  business  above  explained  ;  and,  after 
the  company's  clerks  had  delivered  to  the  plaintiff  or  his  clerk  the  duplicate  of  the 
ticking-off  note  filled  up  with  the  company's  charges  for  the  carriage  of  such  small 
parcels,  as  above  explained,  such  charges  being  always  the  full  charges,  as  above 
explained,  and  before  the  plaintiff  had  paid  the  charges  for  such  carriage,  the  plaintiff 
required  the  company  to  deduct  the  said  allowance  of  5d.  on  parcels  of  and  under 
1  cwt,  and  of  lOd.  on  parcels  of  and  under  2  cwt.,  from  their  said  full  charges,  for  the 
carriage  of  such  small  parcels  as  aforesaid,  and  offered  to  pay  the  amount  of  such 
charges,  less  such  deduction  as  aforesaid,  and  required  the  company  to  carry  the  said 
small  parcels  for  the  plaintiff  on  their  railway  from  and  to  the  said  stations  respectively, 
for  the  amount  of  such  charges,  less  such  deduction  as  aforesaid.  But  on  every  such 
occasion,  the  company  refused  to  carry  such  small  parcels  for  the  plaintiff,  unless  he 
would  pay  to  them  for  the  carriage  of  the  said  goods,  the  amount  of  their  said  full 
charges,  and  without  making  any  such  deduction  or  [280]  allowance  as  aforesaid,  and 
so  informed  the  plaintiff;  and  thereupon,  on  eveiy  such  occasion,  the  plaintiff,  in  order 
to  get  the  company  to  carry  the  said  small  parcels  as  aforesaid,  was  obliged  to  pay, 
and  did  pay,  in  cash  to  the  company  for  the  carriage  of  such  small  parcels  as  aforesaid, 
under  protest  against  their  right  to  demand  it,  the  amount  of  their  said  full  charges 
for  carriage,  without  any  such  deduction  as  aforesaid;  and  thereupon  the  company 
always  carried  the  said  small  parcels  as  desired  by  the  plaintiff.  Tbeutotal  amount  of 
the  said  allowance  of  5d.  on  every  parcel  of  and  under  1  cwt.,  and  lOd.  on  every  parcel 
of  and  under  2  cwt.  so  carried  by  the  company  for  the  plaintiff  as  aforesaid  between 
the  last-mentioned  stations,  that  is,  from  one  to  the  other  of  the  same  pair,  during  the 
period  last  mentioned, — and  the  full  charges  for  the  carriage  whereof  were  so  paid  by 
the  plaintiff  under  protest  as  aforesaid — would  have  been  2381.  17s.  7d.  ;  and  this  sum 
of  2381.  17s.  7d.  is  the  second  head  of  the  plaintiff's  claim  in  this  action. 

The  statements  hereinbefore  contained  with  regard  to  the  reasons  for  the  dis- 
allowance of  the  10  per  cent,  apply  to  the  disallowance  of  the  said  sums  of  5d.  and 
lOd.  ;  and  whereas  no  reason  was  assigned  for  the  one,  so  none  was  assigned  for 
the  other. 

The  third  head  of  claim  made  by  the  plaintiff  is,  to  the  amount  of  overcharges,  if 
any,  made  by  the  company  to  him  on  packages  of  goods  exceeding  i'  cwt.  and  under 
1  ton,  and  carried  by  them,  as  common  carriers,  for  him  on  their  railway,  between  the 
said  28th  of  February  1842  and  the  27th  of  April  18-13,  by  charging  for  each  package 
separately,  instead  of  charging  the  several  packages  by  the  aggregate  weight  of  the 
whole,  in  cases  where  several  packages  of  goods  of  the  same  class  were  carried  by  the 
same  train  at  the  same  time  from  the  same  station  to  the  same  station,  and  where  the 
company  were  employed  by  the  plaintiff  to  cany  the  said  [281]  packages,  and  deliver 
them  to  him  or  his  agent  at  the  end  of  the  journey  on  the  railway,  both  in  cases  where 
such  packages  were  sent  to  the  plaintiff  by  one  consignor  or  several  consignors,  and  in 
cases  where  they  were  to  be  delivered  by  him  or  his  agent  to  one  and  the  same 
ultimate  consignee,  and  also  where  the  said  packages  were  intended  for  delivery  by  the 
plaintiff  or  his  agent  to  different  ultimate  consignees. 

Upon  some  occasions  subsequent  to  the  1st  of  April  1843  the  plaintiffs  agents 
refused  to  inform  the  company's  agents  whether  packages  were  from  one  consignor 
or  from  several  consignors. 

The  company  enforced  their  above-mentioned  system  of  charging    every  one  of 
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Beveral  packages  exceeding  2  cwt.  and  under  I  ton  by  its  separate  weight  instead  of 
charging  all  packages  over  that  weight  of  the  same  class,  and  going  by  one  train  from 
and  to  the  same  place  by  their  aggregate  weight,  on  all  occasions  during  the  period 
last  aforesaid  when  they  carried  packages  above  -  cwt.  and  under  1  ton  on  their 
railway  for  the  plaintiff,  without  exception  of  any  stations. 

On  every  occasion  during  the  last-mentioned  period  where  the  plaintiff  delivered 
to  the  company,  at  any  one  of  their  said  stations,  several  packages  of  goods  of  the 
same  class  exceeding  2  cwt.  each,  and  under  1  ton,  to  be  carried  by  them  for  him  on 
their  said  railway  by  the  same  train  from  such  one  of  their  stations,  to  another  of 
their  stations,  and  to  lie  delivered  all  at  the  same  station  to  the  plaintiff'  or  his  agent 
after  the  usual  carriers'  declaration-ticket  and  ticking-ott'  note  had  been  filled  up, 
signed  and  delivered  to  the  company's  clerks,  according  to  the  course  of  business  above 
explained  ;  and,  after  the  company's  clerks  had  delivered  to  the  plaintiff  or  his  clerk 
the  duplicate  of  the  ticking-oft' note,  filled  up  with  the  company's  full  charges  for  the 
carriage  of  such  packages  above  2  cwt.  and  under  1  ton,  as  above  ex-[282]-plained, 
such  charges  being  always  made  out  on  the  weight  of  each  package  separately  accord- 
ing to  the  rates  fixed  by  the  company's  published  scale  book  and  list  of  rates  then  in 
force  and  then  charged  to  the  public,  and  not  on  the  aggregate  weight  of  the  several 
packages  of  the  same  class  ;  and  before  the  plaintiff  had  paid  the  charges  for  such 
carriage  of  such  packages,  the  plaintiff  required  the  company  to  charge  for  the  carriage 
of  such  packages  as  aforesaid  on  the  aggregate  weight  of  the  several  packages  above 
2  cwt.  and  under  1  ton  each  of  the  same  class,  to  be  carried  for  the  plaintiff  by  the 
same  train  from  the  same  station  to  the  same  station,  and  there  delivered  to  the 
plaintiff  according  to  the  rates  fixed  by  their  said  scale-book  and  list  of  rates  then  in 
force,  and  not  on  the  weight  of  each  of  such  packages  separately;  and  he  offered  to 
pay  tin-  company  the  amount  of  their  charges  for  the  carriage,  as  last  aforesaid,  of 
such  packages  as  last  aforesaid,  calculated  on  the  aggregate  weight  of  such  packages, 
according  to  the  rates  aforesaid,  and  required  the  said  company  to  carry  the  said 
packages  lor  the  plaintiff'  by  the  same  train  from  the  same  station  to  the  same 
station,  and  there  deliver  the  same  to  the  plaintiff'  for  the  amount  of  their  charges, 
for  such  carriage  calculated  on  the  aggregate  weight  of  such  packages  of  the  same 
class  as  above  mentioned.  Hut,  on  every  such  occasion,  the  company  always  refused 
to  carry  such  packages  for  the  plaintiff  unless  he  would  pay  them  the  amount  of  their 
saiil  full  charges  for  such  carriage  of  such  packages,  calculated  according  to  the 
published  rates  aforesaid  on  the  separate  weight  of  each  of  the  said  packages  as  above 

menti 1,  which  always  exceeded  the  amount  of   such  charges  calculated   on   the 

aggregate  weight  of  such  packages  ;  and  so  informed  the  plaintiff';  and  thereupon,  on 
i'\rvy  such  occasion,  the  plaintiff',  in  order  to  get  the  company  to  cany  the  said 
packages,  was  obliged  to  pay,  and  did  pay,  in  [283]  cash  to  the  company,  undei 
protest  against  their  right  to  demand  the  same,  the  amount  of  their  said  full  charges 
for  the  carriage  of  such  packages  as  aforesaid,  as  calculated  by  them  on  the  separate 
weight  of  each  package  above  mentioned ;  and  the  company  thereupon  carried  such 

packages  as  required  by  the  plaintiff. 

The  total  amount  of  the  charges  thereby  made  by  the  company  against  the  plaintiff' 
and  paid  by  him  under  protest  as  aforesaid,  during  the  last  mentioned  period,  for  the 
Carriage  of  such  packages  as   last    aforesaid,  going   by    the   same   train   from   the   same 

station  to  the  sa station  over  and  above  what   would  have  been   the  amount    of   the 

said  charges  calculated  on  the  aggregate  weight  of  all  packages  of  the  same  class 
carried  for  the  plaintiff'  by  the  same  train  from  and  to  the  same  station,  according  to 
the    published    rates   then    in    force   as   aforesaid,  IS    2021,    3s.    9d.  J   and  this  sum  is  the 

third  item  claimed  by  the  plaintiff',  in  this  action. 

That  portion  of  die  sum  of  2021.  3b.  9d.  which  consists  of  charges  paid  by  the 
plaintiff  to  the  company  as  above  mentioned  for  the  carriage  of  such  of  the  same 

packages   of   the  same  claSS  al>o\e  2  cwt.  and  under   1   ton  as  were  Bent   by  one  original 

coiisig ■   to   one    ultimate   consignee,  and    were   carried    by    the   same    train    Ir I  lie 

same    station    to    the    same    station    oxer   and    above    what    the    Company    Would    have 

charged  the  plaintiff  for  the  carriage  had  he  disclosed  to  them  the  names  of  the  said 

consignors,  amounts  In   |7|.  ."is.  5(1. 

There  is  no  direct   evidence  of  the  amount   in  value  of  the  additional  risk  (if  any 

such  additional  risk  there  lie)  occasioned  to  the  e panv  by  the  oil'CUmstance  thai   the 
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goods  sent  by  the  plaintiff  and  other  carriers  belonged  to  several  owners  instead  of  a 
single  owner. 

Many  actions  have  been  brought  against  the  company  by  their  own  customers  ; 
but  it  does  not  appear  that  [284]  any  have  been  brought  against  the  company  by  the 
customers  of  the  carriers. 

The  court  is  to  be  at  liberty  to  draw  any  inference  from  the  facts  stated  herein, 
which,  in  their  judgment,  a  jury  ought  to  make.  It  is  agreed  that  the  action  was 
brought  in  due  time,  and  that  due  notice  of  action  was  given,  if  any  was  necessary, 
and  that  the  venue  is  laid  in  the  proper  county. 

The  case  was  argued  in  last  term  (a). 

Talfourd  Serjt.  (with  whom  were  1\.  V.  Richards,  Channell  Serjt.,  and  Alexander) 
for  the  plaintiff,  contended  that,  under  the  terms  of  the  acts  of  parliament  by  which 
the  company  was  incorporated  (6),  they  were  hound  to  make  equal  charges  upon  all 
parties  ;  and,  therefore,  that  they  were  not  justified  in  compelling  the  plaintiff  to  pay 
the  moneys  mentioned  in  the  case  :  Piekford  v.  The  Grand  Junction  Railway  Company 
(10  M.  &  W.  399  ;  S.  C.  not  S.  P.,  8  M.  &  W.  372,  where  the  pleadings  are  set  out)'; 
and  that  the  action  for  money  had  and  received  lay  under  the  circumstances,  as  the 
money  sought  to  be  recovered,  though  paid  with  a  full  knowledge  of  the  facts,  had 
been  extorted  from  the  plaintiff  by  the  company  as  the  price  of  the  performance  of  a 
duty  cast  by  law  upon  them;  Dew  v.  Parsons  (2  B.  &  A.  562),  Morgan  v.  Palmer 
(2  B.  &  C.  729,  4  D.  &  R.  283),  Ansell  v.  Waterhouse  (6  M.  &  S.  385),  Waterhtmse  v. 
Km,  (4  B.  &  C.  200,  6  1).  .V  R.  257),  Parsonsv.  Blandy (Wightw.  22),  Smith  v.  Bromley 
(2  Dougl.  697,  n.),  Palmer  v.  Tin  Grand  Junction  Railway  [285]  Company  (4  M.  &  W. 
749),  Pozzi  v.  Shipton  (8  A.  &  E.  963,  1  P.  &  I).  4),  Asttey  v.  Reynolds  (2  Stra.  915). 

Bompas  Serjt.  (with  whom  were  Whateley  and  Keating)  for  the  defendants, 
contended  that  no  action  at  all  was  maintainable  under  the  circumstances  ;  and  that, 
at  any  rate,  the  action  was  misconceived  in  point  of  form,  as  each  payment  had  been 
made  voluntarily  and  under  a  contract.  He  cited  Poet.  iV'  Stud.  eh.  38  ;  Hyde  v.  Tin: 
Trent  and  Mersey  Navigation  Company  (5  T.  R.  389),  Brisbane  v.  Dacres  (5  Taunt.  143), 
Bilbk  v.  Lwmley  (2  East,  469),  Knibbs  v.  Hall  (1  Esp.  N.  P.  C.  84),  and  Brovm  v. 
M'Kinally  (1  Esp.  N.  P.  C.  279). 

Cur.  adv.  vult. 

Tindal  C.  J.  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  us  during  the  last  term,  when  two  questions  were 
raised  for  the  opinion  of  the  court, — viz.  first,  whether  the  defendants  were  justified 
in  compelling  the  plaintiff  to  pay  the  several  sums  of  money  mentioned  in  the  ease, 
under  the  circumstances  therein  stated  ;  and,  secondly,  if  they  were  not,  whether  the 
plaintiff  can  recover  them  in  this  action  for  money  had  and  received  to  his  use. 

In  order  to  answer  the  first  question,  it  is  necessary  to  examine  the  several  acts  of 
parliament  which  the  defendants  have  obtained  for  the  purpose  of  enabling  them  to 
construct  the  Great  Western  railway  as  it  now  exists,  and  to  use  it  as  carriers  of  goods 
and  passengers  for  reward.  The  first  of  those  acts  is  the  5  .V  6  W.  4,  c.  cvii.  That 
statute  begins  by  empowering  certain  [286]  parties  to  make  a  railway,  and  the  first 
and  eighth  sections  relate  to  the  construction  of  the  railway  and  the  acquisition  and 
enjoyment  of  property  therein.  Then,  the  163d  section  enacts  "that  all  persons  shall 
have  free  liberty  to  pass  along  and  upon,  and  to  use  and  employ,  the  said  railway, 
with  carriages  properly  constructed  as  by  this  act  directed,  upon  payment  only  of 
such  rates  and  tolls  as  shall  be  demanded  by  the  said  company,  not  exceeding  the 
respective  rates  or  tolls  by  this  act  authorized,  and  subject  to  the  provisions  of  this 
act,  and  to  the  rules  ami  regulations  which  shall  from  time  to  time  lie  made  by  the 
said  company  or  by  the  said  directors,  by  virtue  of  the  powers  to  them  respectively 
by  this  act  granted." 

The  next  two  sections  tix  a  maximum  for  the  rates  and  tolls  to  be  taken  by  the 
company  for  passengers,  goods  or  cattle,  conveyed  upon  the  railway. 

The  166th  section  enables  the  company  to  provide  locomotive,  or  other,  power, 
for  drawing,  or  propelling,  passengers  or  goods,  along  the  railway,  and  to  charge  for 

(«)  January  24th  and  26th.     Before  Tindal  C.  J.,  Erskine,  Maule,  and  Cresswell  JJ. 

(b)  The  5  &  6  W.  t,  e.  cvii.  ss.  163,  164,  165,  Kid,  167,  168,  170,  171,  172,  175, 
177,  181,  182,  189,  190,  191  and  193,  1  Vict.  c.  xcii.  ss.  41,  42,  43  and  44,  and  2  Vict, 
e.  27,  s.  24,  were  referred  to  in  the  course  of  the  argument. 
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such  engines  or  power  in  addition  to  the  rates  and  tolls  before  given.  So  far  the 
provisions  do  not  appear  to  contemplate  that  the  company  themselves  would  act  as 
carriers  of  either  passengers  or  goods.  But  the  next  section,  the  167th,  enacts,  "that 
it  shall  be  lawful  for  the  said  company,  and  they  are  hereby  authorized,  if  they  shall 
think  proper,  to  use  and  employ  locomotive  engines  or  other  moving  power,  and,  in 
carriages  or  waggons  drawn  or  propelled  thereby,  to  convey  upon  the  said  railway, 
and  also  along  and  upon  any  other  railway  communicating  therewith,  all  such 
passengers,  cattle,  and  other  animals,  goods,  wares  and  merchandize,  articles,  matters 
and  things,  as  shall  be  offered  to  them  for  that  purpose,  and  to  make  such  reasonable 
charges  for  such  conveyance  as  they  may  from  time  to  time  determine  upon,  in 
addition  to  the  several  rates  or  tolls  by  this  act  [287]  authorized  to  be  taken."  The 
174th  section  authorizes  the  company  to  reduce  all  or  any  of  the  rates  or  tolls  authorized 
to  be  taken,  ami  again  to  raise  the  same  or  any  of  them,  so  that  they  shall  not  at  any 
time  exceed  the  amount  of  that  act  authorized  to  be  taken,  with  this  proviso  in  the 
17">th  section,  "that  the  aforesaid  rates  and  tolls,  to  be  taken  by  virtue  of  this  act, 
shall  at  all  times  lie  charged  equally,  mid  after  the  same  rate  per  ton,  per  mile,  through- 
out the  whole  of  the  said  railway  in  respect  of  the  same  description  of  articles,  matters 
or  things,  and  that  no  reduction  or  advance  in  the  said  rates  and  tolls  shall,  either 
directly  or  indirectly,  be  made  partially,  or  in  favour  of,  or  against,  any  particular 
person  or  company,  or  be  confined  to  any  particular  part  of  the  said  railway,  but  that 
every  such  reduction  or  advance  of  rates  and  tolls  upon  any  particular  kind  or  descrip- 
tinii  of  articles,  matters  or  things,  shall  extend  to  and  take  place  throughout  the 
whole  and  every  part  of  the  said  railway,  upon,  and  in  respect  of,  the  same  description 
of  articles,  matters  and  things,  so  deduced  or  advanced,  and  shall  extend  to  all  persons 
whatsoever  using  the  same,  or  carrying  the  same  description  of  articles,  matters  and 
things,  thereon  ;  any  thing  to  the  contrary  thereof,  in  any  wise  notwithstanding." 
Had  this  been  the  only  enactment  relating  to  equality  of  rates,  it  might  have  been 
contended  thai  it  does  nut  apply  to  the  carriage  of  goods  or  passengers  by  the  company 
themselves  acting  as  carriers,  but  only  to  the  rates  or  tolls  to  be  charged  for  goods  or 
passengers  conveyed  by  others,  Butby  the  1  Viet  c.  xcii.  the  company  were  authorized 
to  extend  the  line  originally  provided  for  to  Paddington,  and  to  convey  goods  and 
passengers  along  Buch  extended  line.  Then  followed  the  2  Vict.  c.  xxvii.,  which 
applied  to  the  whole  line  so  extended  :  and  the  twenty-fourth  section  enacts,  that 
(he  charges,  by  the  said  recited  acts  or  either  of  them,  authorized  to  be  made  [288] 
for  the  carriage  of  any  passengers,  goods,  animals  or  other  matters  or  things  to  be 
conveyed  by  the  said  company,  or  for  the  use  of  any  steam  power  or  carriage  to  be 
supplied  by  the  said  company,  shall  be,  at  all  times,  charged  equally  to  all  persons, 
ami  after  the  same  rate  per  mile,  or  per  ton  per  mile,  in  respect  of  all  passengers,  and 
of  all  goods,  animals  or  carriages  of  a  like  description,  and  conveyed  or  propelled  by 
a  like  carriage  or  engine  passing  on  the  same  portion  of  the  line  ;  and  no  reduction  or 
advance  in  any  charge  for  conveyance  by  the  company,  or  lor  the  use  of  any  locomotive 
power  to  be  supplied  by  them,  shall  be  made,  either  direetly  or  indirectly,  in  favour 
of,  or  against,  any  particular  company  or  person  travelling  upon,  or  using,  the  same 
portion  of  t  he  said  railway. 

From  these  several  enactments  it  appears  clearly  to  have  been  the  intention  of  the 
legislature,  that  the  parties  incorporated  should  he  empowered  to  construct  the 
railway,  and  hold  it  as  their  properly,  and  derive  certain  profits  from  it,  but  that 
every  member  of  the  community  should  have  an  equal  right  to  use  it  on  the  terms 
prescribed    by    the   act;  and    that    the   payment    to   be   made   for   such    uses,    whether 

under  tin'  denomination  of  rates  or  tolls,  or  charges  fixed  by  the  company,  should  be 
reasonable  ami  equal  to  all  persons,  without  reference  to  the  particular  advantage  to 
I"1  1 1 < -rived  by  any  individual,  or  class  of  individuals,  from  suob  uses.  Ami  it  is  to  be 
observed,  thai  the  language  of  these  acts  of  parliamenl  is  to  he  treated  as  the  language 

of  the  promoters  of  tlirm.     They  ask  the  legislature  to  confer  great  privileges  U] 

them,  and  profess  to  give  the  public  certain  advantages  in  return.     A  its  passed  under 

such  circumstances,  si Id  be  construed  strictly  againsl   the  parties  obtaining  them, 

but  liberally  in  favour  of  the  public. 

Now,  have  the  charges  ' n  reasonable  ami  equal  in  the  instances  stated  in  this 

case,  or  was  there  an  advance  [289]  in  the  charges  for  the  carriage  of  goods  by  the 
company,  direetly  or  indirectly,  againsl   the  plainiitl  '     And,  lirst,  with  regard  to  the 
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allowance  of  10  per  cent.  As  to  that,  it  appears  that  the  company  have  always,  for 
the  carriage  of  goods,  charged  the  public  at  the  rates  specified  in  certain  printed  hills, 
and  a  scale-book  annexed  to  this  case  ;  and  that  for  such  charge  they  have  performed 
the  loading  and  unloading  and  reloading  of  the  goods  as  explained  in  the  case,  and 
also  the  weighing,  whenever  they  thought  that  necessary  ;  but  that,  by  a  general 
arrangement  with  carriers,  the  latter  have  performed  all  those  duties,  and,  in  addition, 
have  made  out  what  are  called  ticking-off  notes,  and  carriers'  declaration-tickets,  and 
have  been  allowed  by  the  company  a  deduction  of  10  per  cent,  from  the  charges  made 
to  the  public  at  large.  And  the  case  proceeds  to  state  that  the  loading,  unloading  and 
weighing,  and  the  preparation  of  ticking-off  notes  and  carriers'  declaration  tickets,  was 
a  reasonable  equivalent  for  the  allowance  of  10  per  cent.  ;  or,  in  other  words,  that 
the  carriers,  discharging  those  duties  at  their  own  expense,  and  receiving  an  allowance 
of  10  per  cent.,  are  thereby  placed  on  an  equal  footing  with  the  public  who  are  at  no 
such  expense  and  trouble.  Can  it  then  be  said,  that  the  same  charge  is  reasonable 
both  for  the  public  at  large  and  the  carrier  :  when  the  latter  discharges  at  his  own 
expense  and  for  the  benefit  of  the  company,  certain  duties,  for  which  an  allowance  of 
10  per  cent,  is  no  more  than  a  fair  equivalent  ;  and,  if  that  allowance  is  refused  to  one 
carrier,  although  willing  to  discharge,  and  in  fact  discharging,  all  that  other  carriers 
do  in  respect  of  it,  can  it  be  said  that  the  company  do  not,  directly  or  indirectly, 
advance  against  such  carrier  their  charges  for  the  conveyance  of  them  by  them  ?  It 
appears  to  us  that  the  full  charge  to  the  plaintiff,  a  carrier,  under  such  circumstances, 
is  not  reasonable,  and  that  the  charge  of  the  company  for  the  [290]  conveyance  of 
goods  by  them  has  been  raised  against  him,  ami  that  they  could  not  legally  make  the 
larger  charge  upon  him,  notwithstanding  the  statement  in  the  case,  that,  where  the 
allowance  of  10  per  cent,  was  not  made  to,  or  continued  with,  the  plaintiff,  the  company 
were  ready  and  willing  to  perform  all  the  things  which  formed  the  consideration  for 
that  allowance. 

As  to  the  second  head  of  claim, — viz.,  the  allowance  of  5d.  and  lOd.  for  the  collec- 
tion and  delivery  of  parcels  of  and  under  the  weight  of  1  cwt.,  and  of  and  under 
the  weight  of  2  cwt.  respectively,  the  case  of  Pickford  v.  The  Grand  Junction  Railway 
Company  (10  M.  it  W.  399)  is  a  direct  authority  that  the  company  had  not  a  right 
to  charge  the  plaintiff  the  same  sum  for  the  carriage  of  goods  for  him,  as  they  charge 
to  the  public  ;  for,  in  the  latter  case,  the  charge  includes  the  cost  of  collection  and 
delivery,  which  the  plaintiff  did  for  himself.  There,  the  company  charged  65s.  per 
ton  for  carriage,  including  delivery  ;  and  it  was  held  that  they  had  ii"  right  to  impose 
the  same  charge  for  carriage  without  delivery,  and  the  sum  of  10s.  per  ton  having  been 
allowed  by  the  company  to  the  carriers  who  delivered  goods  fur  them:  it  was  held, 
that  55s.  per  ton  was  the  proper  price  to  be  charged  for  the  carriage  of  goods  to  a 
carrier  who  delivered  them  himself. 

In  like  manner,  the  present  defendants,  having  allowed  to  other  carriers  5d.  and 
lOd.  for  the  collection  and  delivery  of  the  two  descriptions  of  small  parcels  before 
mentioned,  have  shewn  that  the  charge  specified  in  their  bills  and  scale-book,  which 
includes  collection  and  delivery,  ought  to  be  diminished  by  those  sums  to  persons  who 
collect  and  deliver  for  themselves.  It  was  argued,  that  the  company  were  ready  and 
willing  to  place  the  plaintiff  on  the  footing  of  one  of  the  public  [291]  with  regard  to 
the  collection  and  delivery  of  small  parcels ;  but  they  had  no  right  to  compel  him 
to  accept  that  service  at  their  hands,  or  pay  them  for  it ;  as  was  decided  in  the  case 
referred  to. 

The  third  head  of  claim  arises  out  of  an  alleged  difference  in  the  charges  made 
by  the  company  to  the  public  at  large  and  to  carriers,  for  the  conveyance  of  goods, 
such  difference  not  being  directed  against  any  individual  carrier,  but  against  all  carriers, 
as  contra-distinguished  from  individuals  of  the  public  at  large.  As  to  this  difference, 
the  case  states,  that,  when  one  of  the  public  has  brought  several  packages  of  goods 
and  paid  the  charges,  the  company  have  charged  him  on  the  weight  of  the  aggregate, 
although  they  may  have  belonged  to  different  consignees  :  also,  if  several  of  the  public 
have  brought  several  packages  addressed  to  one  consignee,  who  was  to  pay  the  charges, 
such  consignee  has  been  charged  upon  the  weight  of  the  aggregate  ;  but,  if  a  carrier 
has  brought  several  packages  consigned  by  or  to  different  individuals  he  has  been 
charged  upon  the  separate  weight  of  each,  unless  it  was  known  that  more  than  one 
package  belonged  to  the  same  sender,  and  was  going   to  the  same  consignee,  in  which 
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oase  all  belonging  to  the  same  sender  and  going  to  the  same  consignee  were  charged 

upon  their  aggregate  weight,  And  in  all  such  eases  where  carriers  were  concerned, 
the  company  dealt  with,  and  recognised,  the  carriers  only  as  their  consignor  and  con- 
signee of  the  goods.  In  addition  to  this,  from  the  28th  of  February  1842,  till  the 
commencement  of  this  suit,  the  company  enforced  a  system  of  charging  the  plaintiff 
iiinl  other  carriers  for  the  carriage  by  the  weight  of  every  parcel  of  goods  above  2  cut., 
and  under  1  ton  separately, — even  though  the  several  parcels  were  intended,  not 
merely  for  the  plaintiffs  or  other  carrier's  consignee,  but  also  for  ultimate  delivery 
to  the  same  person,  ami  though  [292]  they  were  goods  of  the  same  class,  carried  by 
the  same  train, — in  all  cases  where  the  names  of  the  carrier's  consignor  or  consignors 
of  such  goods  wme  not  given  ;  but  in  all  cases  where  the  names  of  such  consignors 
were  given,  all  such  parcels,  if  sent  from  the  same  carrier's  consignor  to  the  same 
carrier's  consignee,  were  charged  on  the  aggregate,  and  not  separately.  The  case 
further  states,  that,  on  all  occasions  when  the  company  have  carried  goods  for  the 
plaintiff,   they  have  dealt  with  him  only,  and  have  refused  to  recognize  any  other 

person,  either  a-  consig ■  or  consignee.     It  appears  to  us,  then,  that  the  company 

are  bound  to  treat  the  plaintiff  as  consignor  and  consignee  for  all  purposes,  including 
the  mode  of  charging  in  the  aggregate;  and  that  they  have  no  right  to  make  a 
distinction  in  that  respect  between  him  and  any  other  individual  member  of  the  public. 
Of  the  sum  constituting  this  third  head  of  claim  it  appears  that  a  small  portion, 
171.  5s.  5d.  would  not  have  been  charged  had  he  disclosed  the  names  of  the  consignors 
and  consignees  of  the  goods  ;  but  we  find  nothing  in  the  statute  requiring  him  to  make 
such  disclosure  ;  and  the  company  had  no  right  to  withhold  from  him,  in  consequence 
of  his  refusal  to  make  it,  any  allowance  to  which  he  would  have  been  otherwise  entitled. 
Upon  the  whole,  then,  it  appears  to  us  that  the  company  had  no  right  to  enforce  from 
the  plaintiff,  payment  of  any  of  the  sums  of  money  which  constitute  the  three  heads 
of  claim  set  forth  in  the  case. 

But  it  remains  to  be  considered  whether  the  money  so  paid  can  be  recovered  by 
the  plaintiff,  in  this  action. 

It  was  argued  for  the  defendants  that  it  cannot;  for,  that  the  payments  were 
made  voluntarily,  with  a  full  knowledge  of  all  the  circumstances  ;  and  that  the  plaintiff 
was  nut  compelled  to  make  those  payments,  but,  in  each  case,  must  be  considered  as 
having  made  a  contract  with  the  company  to  pay  them  a  certain  sum  of  money  [293] 
as  the  consideration  for  the  carriage  of  his  goods  ;  and  that,  having  made  such  contracts 
he  cannot  now  retract,  and  recover  the  money  paid  in  pursuance  of  them.  In  support 
of  this  argument  Knibbs  v.  Hall  (1  Esp.  N.  P.  C.  84),  Brown  v.  M' Kindly  (1  Esp. 
X.  I'.  C.  279),  Bilbic  v.  Immley  (2  East,  469),  and  Brisbane  v.  Vacres  (5  Taunt.  I  13) 
were  cited.  On  the  other  side,  it  was  urged,  that  these  could  not  be  considered  as 
voluntary  payments  :  that  the  parties  were  not  on  an  equal  footing  ;  that  the  defendants 
would  nut,  nut  il  such  payments  were  made,  perform  that  service  for  the  plaintiff  \\  bich 
lie  »as  entitled  bylaw  to  receive  from  them  without  making  such  payments]  and 
that,  consequently,  he  was  acting  under  coercion  ;  ami  in  support  of  this  view  ut  the 
case,  lh-v  v.  I'iii>i)ii.<  (2  B.  \-  Aid.  5(>2,  1  Chitt.  Hep.  295),  Morgan  v.  Palmer  (2  B.  & 
('.  729,  1  1 1.  &  I;.  283),  and  Waterhous,  v.  Kern  (I  II.  &  C.  200\  G  D.  &  R.  257)  were 
referred  to. 

We  are  of  opinion  that  the  payments  were  not  voluntary.  They  were  made  in 
on  ler  lo  i  i  ii  1 1  ice  I  lie  ei  mi  pai  iv  to  do  that  which  they  were  bound  to  do  without  them  ; 
and  fur  the  refusal  to  do  which,  an  aetiuii  cm  the  case  might  have  been  maintained,  as 
was  expressly  decided  in  the  case  of  Pickford  v.  '/'/"  Grand  Junction  Railway  Company. 

And,  in  this  respect,  the  case  very  much  resembles  that  of v.  Pigott,  mentioned 

by  Lord  Kcnyon,  in  Cartwrighi  v.  Rowley  (2  Esp.  X.  I'-  C.  721).  That  was  an  action 
brought  i"  recover  back  money  paid  to  the  steward  of  a  manor,  fur  producing  at  a  trial 
some  deeds  and  court  rolls,  for  which  he  had  charged  extravagantly.     The  objection 

Was  taken    that    the  inuiicy  had    been    voluntarily  paid,  and  SO  euiild  nut    lie    recovered 

back  again  ;  Imi.ii  appearing  that  the  party  could  not  do  without  [294]  the  deeds, 

so  that   the   money  was   paid   through    necessity,  and   the   urgency  of   the   case,  il    «as 

held  to  be  recoverable.  W  <■  think  the  principle  upon  which  that  decision  proceeded 
is  a  sound  one,  and  strictly  applicable  in  the  present  ease,  ami  that  the  defendants 
cannot,  by  the  assistance  of  that  rule  of  lav  on  which  they  relied,  retain  the  money 
that  they  have  improperly  received. 
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Upon  the  whole  case,  therefore,  we  think  that  the  verdict  should  stand  for  the 
plaintiff,  as  it  is  at  present  entered. 
Judgment  for  the  plaintiff  (a). 

[295]     MARGARET  BROCKBANK  (Administratrix,  &c.  of  John  Brockbank,  Deceased) 
v.  William  Anderson  and  Robert  Wise.     Feb.  12,  1844. 

[S.  C.  7  Scott,  N.  B.  813  :  13  L.  J.  C.  P.  102.] 

By  an  agreement  between  A.,  the  owner  of  a  ship,  and  15.  and  C,  the  ship  was  to  be 
placed  under  the  management  of  B.  and  C,  to  load  outwards  from  Liverpool  with 
a  cargo  for  The  Cape,  Singapore,  &c.,  consigned  to  their  houses  at  these  several 
ports.  Before  proceeding  on  the  voyage,  the  captain  received  from  B.  and  C.  a 
letter  of  instructions,  desiring  him  to  proceed  on  his  return  from  Singapore  to  The 
Cape,  in  which  letter  was  the  following  passage: — "on  your  arrival  there,  you  will 
call  upon  our  managing  partner  D.,  and  follow  such  directions  there  as  he  may  give 
you  regarding  such  part  of  the  cargo  as  is  consigned  to  his  firm,  and  which  he 
requires  to  be  landed  there."  At  Singapore,  B.  and  C.  shipped  coffee  for  London, 
to  be  delivered  to  the  shippers'  order,  pursuant  to  bills  of  lading  signed  by  the 
captain,  and  indorsed,  without  his  knowledge,  to  certain  persons  in  London.  When 
the  ship  arrived  at  The  Cape,  the  coffee  being  found  to  be  in  a  heated  state,  was, 
by  the  orders  of  D.,  unshipped  and  sold.  A.  was  afterwards  compelled  to  pay  the 
consignees  of  the  coffee  for  the  non-delivery  thereof.  D.  being  examined  upon 
interrogatories,  expressly  stated  that  he  was  not  a  partner  with  B.  and  C. — In  case 
brought  by  A.  against  B.  and  C,  for  wrongfully  unshipping  and  selling  certain 
coffee  at  The  Cape  of  Good  Hope,  the  declaration  alleged,  that  "the  defendants,  by 
their  agents,  at  the  said  several  ports,  had  and  exercised  the  management  and 
direction,  ordering,  control  and  government  of  the  said  ship,  touching  and  in 
relation  to  the  loading  and  unloading  and  freighting  the  same,  and  the  consignment 
and  disposition  of  the  outward  and  homeward  cargo  thereof." — Held,  that  the 
description  given  of  D.  by  B.  and  C.  in  their  letter  of  instructions,  was  not  con- 
conclusive  on  them  as  to  the  point  of  his  being  a  partner  ;  and  that,  with  respect  to 
an  objection  taken  to  the  admissibility  of  his  evidence,  the  statement  made  by  him 
in  his  examination  upon  interrogatories  had  the  same  effect  as  if  it  had  been  made 
in  an  examination  upon  the  voir  dire. — Held,  also,  that  the  allegation  in  the 
declaration  as  to  the  management,  &c.  of  the  ship  was  not  proved,  and  therefore 
that  the  plaintiff  was  not  entitled  to  recover  upon  the  special  count. — Held,  also, 
that  having,  as  ship-owner,  the  possession  of,  and  a  special  property  in,  the  coffee 
which  had  been  wrongfully  sold  at  The  Cape,  he  was  entitled  to  recover  on  a  count 
in  trover. — The  court  will  not  take  upon  themselves  the  office  of  a  jury,  to  draw 
inferences  from  facts,  where  such  facts  are  to  be  decided  upon  the  conflicting 
testimony  of  witnesses,  whose  credit  is  questioned. 

Case.  The  first  count  of  the  declaration  stated,  that,  and  in  the  lifetime  of  John 
Brockbank,  since  deceased,  he,  the  said  John  Brockbank,  was  the  owner  [296]  of  a 
certain  ship  or  vessel  called  the  "  Lady  Gordon,"  and  the  defendants  were  merchants 
and  ship-brokers,  carrying  on  trade  and  business  as  such  merchants  and  ship-brokers 
at  London  and  Liverpool,  in  England,  under  the  name,  style  anil  firm  of  Anderson, 
W  ise  and  Co.  ;  and  also  carrying  on  business  by  themselves  and  their  agents  at  The 
Cape  of  Good  Hope,  under  the  name,  style  and  firm  of  William  Anderson,  senior, 
and  Co.  ;  and  also  carrying  on  business  at  Batavia  and  Singapore,  under  the  name, 
style  and  firm  of  Robert  Wise  and  Co.:  and  that,  in  the  lifetime  of  J.  Brockbank, 
and  before  the  committing,  &c.,  and  whilst  the  said  J.  B.  was  such  owner,  and  the 
defendants  were  so  carrying  on  their  trade  and  business  in  manner  aforesaid,  to  wit, 
on  the  5th  of  March  1831,  an  agreement  was  made  and  entered  into  by  and  between 
J.  Brockbank,  owner  of  the  ship  "Lady  Gordon,"  of  Whitehaven,  and  the  defendants, 
Messrs.  Anderson,  Wise  and  Co.,  of  Liverpool,  merchants  :  by  an  agreement  the  said 

(a)  As  to  the  first  point,  vide  The  (jurat  v.  The  Company  of  Proprietors  of  the  Leicester- 
shire and  Northamptonshire  Union  Canal  Company,  3  Carrot  and  Oliver's  Railway  and 

Canal  Cases,  1. 
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ship  "Lady  Gordon"  was  to  be  placed  under  the  management  of  the  defendants,  to 
load  outwards  from  Liverpool  with  a  general  cargo  for  The  Cape  of  Good  Hope, 
Batavia,  Singapore,  and,  if  agreeable  to  the  captain  and  Robert  Wise  and  Co.,  in 
India,  in  .Manilla;  the  defendants  to  ship,  in  the  said  ship,  all  the  goods  which  they 
may  have  on  consignment  to  The  Cape  of  Good  Hope,  Batavia,  Singapore,  and 
Manilla,  and  also  use  their  best  exertions  in  conjunction  with  Messrs.  Ashley, 
Brothers,  as  ship-agents,  to  procure  goods  on  freight  for  the  above  places,  both  from 
their  own  particular  connections  and  from  merchants  generally  ;  the  said  J.  Brockbank 
to  allow  the  defendants  and  brokers  to  do  the  ship's  business  at  the  custom-house  in 
Liverpool,  and  to  pay  the  customary  commission  of  5  per  cent,  on  all  freight  procured 
for  the  said  ship  to  the  said  merchants  and  brokers:  the  said  owner  also  engaged  to 
receive  on  board  the  said  ship,  goods  at  the  [297]  same  rate  of  freight  as  was  currently 
given  to  The  ( !ape  of  Good  Hope,  Batavia,  Singapore,  and  Manilla ;  and,  on  the  arrival 
ut  the  ship  at  The  Cape  of  Good  Hope,  the  house  of  William  Anderson,  senior,  and 
Co.,  there,  to  have  the  consignment  of  the  said  ship  during  her  stay  there,  which  was 
in  it  to  exceed  tvreh  e  days  ;  and,  on  the  arrival  of  the  ship  at  the  said  ports  of  Batavia, 
Singapore  and  Manilla,  the  houses  there,  of  Messrs.  Robert  Wise  and  Co.  were  to  use 
their  best  endeavours  to  procure  good  employment,  or  freight,  for  the  said  ship  to 
return  to  Europe,  for  all  of  which  they  were  to  receive  the  customary  commission  :  and 
that  it  was  further  agreed,  that  the  said  ship  should  call  at  the  ports  of  Batavia  and 
The  Cape  of  (bind  Hope  on  her  passage  to  Europe,  if  required  by  the  said  merchants: 
and  that  the  ship  should  be  consigned  to  R.  Wise  and  Co.  and  W.  Anderson,  senior, 
and  Co.,  respectively  on  the  said  homeward  voyage;  and,  should  the  ship  return  to 
London  or  Liverpool,  A.  W.  Anderson,  senior,  and  Co.,  at  those  respective  ports, 
were  to  transact  the  business  inwards.  The  ship  not  to  be  detained  longer  in  Batavia, 
in  discharging,  than  fifteen  days.  The  declaration  then  proceeded  to  state  that  one 
Nathaniel  Banner  was  appointed  captain  and  master  of  the  ship  for  the  said  voyage; 
and  set  out  certain  instructions,  dated  the  "2d  of  May  1831,  from  the  defendants  to 
llarmcr,  so  being  captain  of  the  said  vessel  as  aforesaid,  by  which  he  was  directed  to 
apply  to  the  defendants'  partners  at  Singapore,  and  to  call  at  The  Cape  of  Good  Hope! 
on  the  voyage  homewards,  and  to  land  there  what  part  of  his  homeward  cargo  the 
house  there  should  require.  The  declaration  then  stated  that  the  said  ship  was, 
according  to  the  said  agreement,  placed  under  the  management  of  the  defendants  to 
load  outward  with  a  general  cargo,  and,  on  the  1st  of  November  1831,  arrived  at 
Singapore,  where  the  defendants,  by  Robert  Wise  and  Co.  their  agents  there,  [298] 
shipped,  as  part  of  her  homeward  cargo,  657  bags  of  coffee,  as  and  for  freight,  to  be 
conveyed  on  board  the  said  ship  from  Singapore  to  London,  and  there  to  be  delivered 
to  the  older  of  the  said  shippers,  pursuant  to  bills  of  lading  thereof  signed  by  the 
captain  :  that  the  ship  sailed  from  Singapore  ;  that  Marnier  SO  being  such  captain,  did, 
in  all  respects,  duly  comply  with  the  said  letter  of  instructions,  and  did  duly  proceed 
with  the  ship  to  the  several  ports  in  the  said  instructions  mentioned ;  and  that  the 
defendants,  by  t  heir  agents  aforesaid,  at  the  said  several  ports,  had  the  consignment 
of  the  said  ship  or  vessel,  according  to  the  said  agreement,  and  ai  those  several  ports 
respectively,  had  and  exercised,  and  claimed  to  have  and  exercise,  tin.'  management 
and  direction,  ordering,  control  and  government  of  the  said  ship  or  vessel,  touching, 
and  in  relation  to,  the  loading  anil  unloading,  and  freighting  of  the  same,  and  the 
consignment  and  disposition  of  the  outward  and  homeward  cargo  thereof;  thai  the 
ship,  in  the  course  of  the  homeward  voyage  to  London,  on  the  '-'■"»!  of  January  1832, 
according  to  the  said  agreement  and  the  said  instructions  of   the  defendants'  said 

agents,    pi ceded    |o,    and    touched    al,   and    entered    the    poll    at    The   Cape    of   Good 

Hope,  ami,  mi  the  1st  of  June  1832,  arrived  at   the  port  of  London  ;  that,  after  the 

said  bills  of  hiding  had  been  signed  by  the  captain,  and  before  the  arrival  of  the  ship 
at  The  Cape  of  (bind  Hope,  the  defendants  indorsed  the  bills  of   lading,  and  made  the 

coffee  deliverable,  to  certain  persons  in  London,     vdz.J.  Dugdaleand  Brothers,  Messrs, 

Thompson  and  one  Douglas,  who  then  became  and  were  I  he  consignees  thereof,  and 
entitled  to  demand  and  receive  the  Same  pursuant  to  the  said  bills  of  lading.  The 
declaration   then   slated   that  the  defendants,   whilst    they   had   and   exercised,  and 

claimed  to  have  and  exercise,  such  management,  &C,  Of  the  ship,  touching  and  relating 

to  the  loading  ami  unloading  and  freighting  of  t he  same,  and  [299]  the  consignment 

and  disposition  of  the  said  homeward  cargo,  misconducted  themselves  in  and  about 
a  certain   part  of   the  cargo,  in  this,  that  they,  by   their  agents  al    The  Cape  of  Good 
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Hope,  wrongfully  and  improperly  caused  and  procured  the  said  657  bags  of  coffee, — 
and  which  had  been  so  as  aforesaid  shipped  in  and  on  board  of  the  said  ship  at 
Singapore,  to  be  carried  and  conveyed  therein  to  the  port  of  London,  and  which  had 
been  so  consigned  as  aforesaid, — to  be,  at  The  Cape  of  Good  Hope,  unshipped  and 
unloaded,  kept,  detained,  and  disposed  of,  and  dispatched  the  said  ship  from  The 
Cape  of  Good  Hope,  homeward-bound  to  London,  without  any  part  of  the  said  coffee 
so  consigned  as  aforesaid,  being  on  board  thereof  to  be  delivered  to  the  consignees  ; 
by  reason  whereof  a  certain  action  at  law  was  brought  by  .1.  Dugdale  Brothers,  as 
consignees  against  J.  Broekbank  for  the  non-delivery  of  the  said  coffee,  in  which  action 
J.  Dugdale  Brothers  recovered  against  J.  Broekbank  9451.  10s.  for  their  damages, 
costs,  and  charges  :  that  another  action  was  brought  by  Messrs.  Thompson  against 
.1.  Broekbank  for  the  non-delivery  to  them  of  the  said  part  «if  the  said  coffee  which 
had  been  consigned  to  them  as  aforesaid,  of  which  J.  Broekbank  was  forced  to  pay 
the  sum  of  10001.,  to  compromise  the  last-mentioned  action,  was  liable  to  be  sued  by 
Mr.  Douglas,  to  whom  the  residue  of  the  coffee  was  consigned,  for  the  non-delivery 
thereof. 

The  declaration  also  contained  a  count  in  trover,  for  the  conversion  of  657  bags  of 
coffee,  the  property  of  the  intestate,  in  his  lifetime. 

The  defendants  pleaded  severally — first,  not  guilty  ;  secondly,  the  leave  and  licence 
of  J.  Broekbank  in  his  lifetime  :  verification. 

Thirdly,  to  the  first  count  a  denial  that  the  defendants,  by  their  agents,  had  or 
exercised,  or  claimed  to  [300]  have  or  exercise,  at  the  ports  in  the  declaration  men- 
tioned, the  management,  direction,  ordering,  control  or  government  of  the  said  ship, 
touching,  or  in  relation  to,  the  loading  and  unloading,  and  freighting  of  the  same,  as 
alleged  therein,  and  the  consignment  and  disposition  of  the  outward  or  homeward 
cargo  thereof,  or  any  part  thereof,  modo  et  forma ;  concluding  to  the  country. 

Fourthly,  to  the  first  count,  a  denial  that  .1.  Dugdale  Brothers  recovered  against 
J.  Broekbank,  and  that  .1.  Broekbank  had  been  compelled  to  pay,  and  that  J.  Brock- 
bank  in  his  lifetime,  or  the  plaintiff,  as  administratrix  as  aforesaid,  were  liable  to  be 
sued,  as  in  the  first  count  mentioned,  modo  et  forma  ;  concluding  to  the  country. 

Fifthly,  to  the  last  count,  a  denial  that  the  goods  were  the  property  of  .1.  Brock- 
bank,  modo  et  forma  ;  concluding  to  the  country. 

The  plaintiff  joined  issue  on  the  first,  third,  fourth,  and  fifth  pleas  of  each  defen- 
dant, and  replied  de  injuria  to  the  second  plea,  on  which  issue  was  joined. 

The  cause  came  on  to  be  tried  at  the  Middlesex  sittings  after  Michaelmas  term 
1841,  before  Tindal  C.  J.,  when  a  verdict  was  taken  for  the  plaintiff,  with  30001. 
damages,  subject  to  the  following  case  : — 

The  plaintiff  is  the  administratrix  of  John  Broekbank,  who  was  owner  of  a  ship 
called  the  "  Lady  Gordon  ;  "  and  the  defendants  are  general  merchants  and  commission- 
agents,  and  shipbrokers,  carrying  on  business  at  London  and  Liverpool,  under  the 
firm  of  Anderson,  Wise,  and  Co.,  and  at  The  Cape  of  Good  Hope,  under  the  firm  of 
William  Anderson,  senior,  and  Co.,  and  at  Batavia  and  Singapore,  under  the  firm  of 
Robert  Wise  and  Co.  Mr.  Anderson,  during  and  since  the  year  1831,  has  resided  and 
does  reside  in  London,  and  Mr.  Wise  in  Liverpool. 

On  the  5th  of  March  1831,  the  following  agreement  [301]  was  entered  into  between 
J.  Broekbank  as  owner  of  the  ship  "Lady  Gordon,"  and  the  defendants. 

"Liverpool,  5th  March  1831. 

"It  is  this  day  agreed  between  Mr.  John  Broekbank,  owner  of  the  ship  'Lady 
Gordon,'  of  Whitehaven,  and  Messrs.  Anderson,  Wise,  and  Co.  of  Liverpool,  merchants, 
that  the  said  ship  shall  be  placed  under  the  management  of  the  defendants,  to  load 
outwards  from  Liverpool,  with  a  general  cargo  for  The  Cape  of  Good  Hope,  Batavia, 
Singapore,  and,  if  agreeable  to  the  captain  and  Robert  Wise  &  Co.  in  India,  to  Manilla  ; 
the  said  merchants  to  ship  in  the  said  ship  all  the  goods  they  may  have  on  consign- 
ment to  The  Cape  of  Good  Hope,  Batavia,  Singapore,  and  Manilla,  and  also  use  their 
best  exertions,  in  conjunction  with  Messrs.  Ashley  Brothers,  as  ship-agents,  to  procure 
goods  on  freight  for  the  above  places,  both  from  their  own  particular  connections  and 
merchants  generally  ;  the  said  Mr.  John  Broekbank  to  allow  the  said  merchants  and 
brokers  to  do  the  ship's  business  at  the  custom-house  in  Liverpool,  and  to  pay  the 
customary  commission  of  51.  per  cent,  on  all  freight  procured  for  the  said  ship,  to  the 
said  merchants  and  brokers;  the  said  owner  also  engages  to  receive  on  board  the  said 
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ship,  goods  at  the  same  rate  of  freight  as  is  currently  given  to  The  Cape  of  Good 
Hope,  Batavia,  Singapore,  and  Manilla;  and,  on  the  arrival  of  the  said  ship  at  The 
Cape  of  Good  Hope,  the  house  of  William  Anderson,  senior,  and  Co.  there,  to  have 
the  consignment  of  the  said  ship  during  her  stay  there,  which  shall  not  exceed  twelve 
days,  and  to  use  their  best  endeavours  to  procure  goods  on  freight  from  thence  to 
Batavia,  Singapore,  and  Manilla;  and,  on  the  arrival  of  the  said  ship  at  the  said  ports 
of  Batavia,  Singapore,  and  Manilla,  as  may  be,  the  houses  of  Messrs.  Robert  Wise  and 
Co.,  at  those  ports,  to  have  the  consignment  of  the  said  ship  in  India,  and  to  use  their 
best  endeavours  to  [302]  procure  good  employment,  or  freight,  for  the  said  ship  to 
return  to  Europe,  and  in  every  respect  to  exert  themselves  for  the  interest  of  the 
owners  of  the  said  ship,  as  they  would  for  a  vessel  belonging  to  Messrs.  Anderson, 
Wise,  &  Co.  ;  for  all  of  which  they  are  to  receive  the  customary  commission,  inwards 
and  outwards,  in  India  ;  and  it  is  further  agreed,  that  the  said  ship  shall  call  at  the 
ports  of  Batavia  and  The  Cape  of  Good  Hope,  on  her  passage  to  Europe,  if  required 
by  the  said  merchants,  and  that  the  said  ship  shall  be  consigned  to  Robert  Wise  and 
Co.,  and  William  Anderson,  senior,  and  Co.,  respectively,  on  the  said  homeward  voyage. 
Should  the  ship  return  to  London  or  Liverpool,  Anderson,  Wise,  and  Co.,  at  those 
respective  ports,  are  to  transact  the  business  inwards. 

"  The  ship  not  to  be  detained  in  Batavia  longer  than  fifteen  days." 

Nathaniel  Harmer  was,  at  the  time  of  executing  the  said  agreement,  the  captain 
and  master  of  the  said  vessel,  for  the  voyage  in  the  said  agreement  mentioned  ;  and, 
on  the  2d  May  1831,  before  sailing  on  the  said  voyage,  he  received  from  the  defen- 
dants the  following  letter  of  instructions. 

"Liverpool,  2d  May  1831. 

"Captain  N.  Harmer. — We  are  of  opinion  that  Messrs.  Robert  Wise  and  Co., 
Singapore,  will  have  a  return  cargo  ready  for  you  on  your  arrival  there.  Our  ship- 
ments here  being  completed,  we  have  to  request  that  you  will  proceed  forthwith 
direct  to  The  Cape  of  Good  Hope,  and  on  your  arrival  there  you  will  immediately  call 
upon  our  managing  partner,  Mr.  W.  G.  Anderson,  of  the  firm  of  W.  Anderson,  senior, 
and  Co.,  and  deliver  to  him  all  our  letters  and  parcels  directed  to  the  said  firm,  and 
follow  such  directions  there  as  he  may  give  you  regarding  such  part  of  the  cargo  as  is 
consigned  to  his  firm,  and  which  he  requires  to  be  landed  there,  [303]  and  we  shall 
be  glad  to  learn  that  you  and  he  co-operate  together  for  the  general  good  of  all  parties. 
After  landing  that  part  of  your  cargo  intended  for  The  Cape  of  Good  Hope  at  that 
colony,  and  after  taking  such  cargo  as  Messrs.  W.  Anderson,  senior,  and  Co.,  may  ship 
in  you,  or  desire  to  ship  in  you,  you  will  please  to  proceed  on  direct  to  Batavia,  and  on 
your  arrival  there  you  will  immediately  call  upon  our  managing  partner  there,  Mr. 
William  Davis,  of  the  firm  of  Robert  Wise  and  Co.,  and  deliver  to  him  all  our  letters 
and  dispatches,  and  parcels,  and  follow  such  instructions  there  as  he  may  give  you, 
regarding  such  part  of  the  cargo  as  he  requires  to  be  landed  there.  It  is  of  importance 
that  every  exertion  is  made  on  your  part  to  reach  the  ports  of  your  destination  as 
early  as  possible,  and  to  t  his  we  beg  your  especial  attention  :  you  are  limited  to  twelve 
day,'  slay  at  The  Cape  of  Good  Hope,  and  fifteen  days  at  Batavia.  After  the  expira- 
tion of  the  time  of  your  allowance  at  those  ports,  you  will  proceed  direct  on  your 
voyage  until  your  arrival  at  Singapore,  when  you  will  immediately  wait  upon  Mr. 
Boustead,  our  managing  partner  there,  whose  instructions  as  to  the  delivery  of  the 
remainder  of  the  outward  cargo,  and  your  future  movements  with  the  vessel,  you  will 
please  follow.     We  request  that  you  may  have  all  your  pattern  boxes  and  parcels 

ready  for  delivery  at    The  Cape  of  (loud    Hope  and    Batavia,  the  n lent  you   arrive 

at  those  respective  ports.  You  will  please  call  at  Batavia  on  your  passage  home,  and 
take  on  board  what  specie  Robert  Wise  and  Co.  may  have  to  ship  on  their  account, 
and  what  they  may  procure  for  you  ;  after  which,  proceed  direct  to  The  Cape  of  Good 
Hope,  for  the  purpose  of  trying  that  market  with  your  return  cargo.  Should  it  suit 
you,  you  will  land  what  William  Anderson,  senior,  and  Co.  require;  you  will  till  up, 
we  expect,  what  room  you  may  have  for  your  discharging  port  in  Europe  ;  [304]  aftei 
which  you  will  proceed  direct  to  the  port  of  your  destination  and  await  our  orders. — 
Sour  obedient  servants,  "Anderson,  Wise,  and  Co." 

The  vessel  was  placed  under  the  management  of  the  defendants  to  load  outwards, 
according  to  the  terms  of  the  above  agreement  of  the  5th  of  March   1 831,  and  was 
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accordingly  loaded  outwards  with  a  general  cargo,  according  to  the  terms  of  the  said 
agreement ;  and  Captain  Harmer  sailed  with  the  said  outward  cargo,  and  on  the  1st  of 
November  arrived  at  Singapore,  where  such  part  of  the  outward  cargo  as  was  con- 
signed to  that  place,  was  unloaded,  and  other  goods  were,  by  the  defendants'  house 
there,  shipped  on  board  for  the  homeward  voyage  of  the  said  ship,  among  which  were 
657  bags  of  coffee  for  London,  for  which  the  defendants  took  from  the  captain  three 
bills  of  lading  deliverable  to  shipper's  order,  one  being  for  388  bags  marked  D.  T., 
one  for  254  bags  marked  8.  T.,  and  one  for  15  bags  marked  X.  T.  The  bills  of  lading 
were  in  the  same  form  :  and  the  one,  for  254  bags,  was  as  follows  : — 

"Shipped,  in  good  order  and  well  conditioned,  by  Robert  Wise  and  Co.,  in  and 
upon  the  good  ship  or  vessel  called  the  'Lady  Gordon,'  whereof  is  master  for  this 
present  voyage  Nathaniel  Harmer,  and  now  riding  at  anchor  in  the  roads  of  Singapore, 
and  bound  to  London,  to  say,  254  bags  of  coffee  weighing  nett  252  packets  50  catties, 
being  marked  and  numbered  as  in  the  margin,  and  are  to  be  delivered  in  the  like  good 
order  and  well  conditioned  at  the  aforesaid  port  of  London  (the  act  of  God,  &c.  Ac 
excepted),  unto  order  or  to  assigns,  he  or  they  paying  freight  for  the  said  goods  at 
the  rate  of  71.  sterling  per  ton  of  18  cwt.,  with  primage  and  average  accustomed.  In 
witness  whereof,  the  said  master  or  purser  of  the  said  ship  hath  affirmed  to  four 
[305]  bills  of  lading,  all  of  the  same  tenor  and  date,  the  one  of  which  bills  being 
accomplished,  the  others  to  stand  void.     Dated  at  Singapore,  November  10th,  1831. 

"Weight  and  contents  unknown  to  "N.  HABMER." 

The  defendants  also  shipped  another  parcel,  of  129  bags  of  coffee,  marked  M.  Q., 
under  a  bill  of  lading  to  the  same  effect  as  the  foregoing. 

Before  the  sailing  of  the  vessel  from  Singapore,  a  letter  was  given  by  the  said 
Edward  Boustead,  the  managing  partner  of  the  defendants'  house  at  Singapore,  to 
Captain  Harmer,  to  be  taken  by  him  to  Messrs.  Anderson,  senior,  and  Co.,  Cape  Town, 
Cape  of  Good  Hope.  This  letter  dated,  "Singapore,  12th  November  1831,  and 
addressed  to  Messrs.  William  Anderson,  senior,  and  Co.,  Cape  Town,  Cape  of  Good 
Hope,  after  noticing,  amongst  other  things,  some  other  goods  sent  by  the  "  Lady 
Gordon,"  proceeds  as  follows  : — 

"  We  likewise  inclose  you  particular  manifest  of  the  produce  we  have  shipped  in 
the  'Lady  Gordon,'  both  for  England  and  The  Cape;  and  have  to  inform  you  that 

you  are  at  liberty  to  land  all  or  any  part  of  |^  bags  of  coffee  shipped  to  the 

address  of  Messrs.  John  Dugdale  and  Brothers,  Manchester,  provided  you  can  obtai 
a  price  which  will  enable  you  to  remit  in  specie  or  good  bills,  or  something  that  yon 
are  certain  will  pay  as  well,  at  an  exchange  of  at  least  3s.  6d.  per  dollar,  per  "  Lady 
Gordon,"  or  on  a  very  early  opportunity.  If  you  cannot  do  this,  you  will  have  the 
goodness  to  allow  it  to  go  on.  The  amount  stated  in  the  manifest  includes  all  charges 
here,  to  which  you  will  have  to  add  freight  and  charges  with  you.  The  freight  is  71. 
per  18  cwt.  We  do  not  think  it  is  likely  Captain  Harmer  will  be  able  to  get  at  any 
of  the  coffee  of  this  mark  ;  but  if  you  can,  you  will  be  so  good  [306]  as  to  indorse  on 
his  bill  of  lading  what  you  may  land,  and  advise  Messrs.  John  Dugdale  and  Brothers 
what  you  have  done.  You  will  also  please  correspond  with  George  Jackson  ami  Messrs. 
Jackson  and  Co.  regarding  the  cassia.  Messrs.  Sutherland  and  Brothers  are  at  liberty 
to  land  their  coffee  at  The  Cap.-,  if  Captain  Harmer  can  discharge  it  conveniently,  not 
otherwise.  If  you  sell  any  of  John  Dugdale's  coffee,  and  remit  the  proceeds  per 
'Lady  Gordon, '  we  think  you  ought  to  provide  insurance  at  The  Cape,  unless  you 
had  an  opportunity  of  advising  them  of  your  intention  to  remit.  You  will  also  advise 
Messrs.  Horrocks,  Jackson,  and  Co.,  and  George  Jackson,  regarding  insurance.  We 
have  nothing  further  of  importance  to  communicate;  and,  being  anxious  to  get  the 
'Lady  Gordon'  away,  we  remain,  Ac.  "  1'.  P.  Robert  Wise  and  Co. 

"  Edward  Boustead. 

"P.S. — We  omitted  to  say  in  the  body  of  this  letter  that  we  sent  you  22  boxes  cassia, 
signed  as  per  inclosed  invoice  and  bill  of  fading,  for  account  Messrs.  Anderson,  Wise,  and 
Co.,  London,  which  please  dispose  of,  and  remit  the  proceeds  in  such  manner  as  you  may 
deem  most  proper  for  their  interests." 
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The  three  first-mentioned  bills  of  lading  were  specially  indorsed  by  the  said  Edward 
Koustead  on  behalf  of  the  defendants  at  Singapore,  without  the  knowledge  of  Captain  H. 
or  J.  Broekbank,  to  certain  persons  in  London,  to  whom  the  parcels  of  coffee  in  those 
bills  respectively  mentioned,  were  respectively  consigned  by  the  defendants'  house  at 
Singapore,  as  returns  of  proceeds  of  goods  sold  by  their  Singapore  house  for  them 
respectively;  and  the  bills  of  lading  so  indorsed  were  transmitted  by  the  defendants 
to  those  persons  respectively. 

Messrs.  John  Dugd.il e  and  Brothers  were  the  consignees  entitled  to  the  388  bags  ; 
Messrs.  Robert  Thomp-[307]-son  and  Sons,  to  the  254  bags ;  and  Mr.  Douglas,  to  the 
15  bags.  The  ship  left  Singapore  on  her  homeward  voyage  to  London,  and,  according 
to  her  instructions,  called  at  The  Cape  of  Good  Hope,  which  she  reached  on  the  23d  of 
January  1832  ;  and,  according  to  the  agreement  and  instructions  set  forth  in  the  declara- 
tion, the  ship  was  consigned  there  to  W.  Anderson,  senior,  and  Co.,  The  Cape  house  of 
the  defendants. 

After  the  arrival  of  the  vessel  at  Cape  Town,  on  her  homeward  voyage,  the  said 
657  bags  of  coffee,  together  with  the  said  129  bags  of  coffee  which  belonged  to  the 
defendants,  were  landed  and  afterwards  sold  at  Cape  Town  ;  and  the  said  landing  and 
sale  gave  rise  to  the  dispute  in  the  present  action  ;  and,  as  the  facts  relating  thereto  are 
disputed,  such  facts,  and  many  other  facts  relating  to  the  case,  are  to  be  taken  from  the 
following  documentary  evidence,  which  is  to  be  taken  as  proof  of  any  facts  which 
the  court,  placing  themselves  in  the  situation  of  a  jury,  shall  think  fit  to  infer  there- 
from, subject  to  the  objection  hereinafter  mentioned,  if  valid  and  sufficient  as  to  the 
admissibility  of  the  deposition  of  W.  G.  Anderson. 

The  above-mentioned  documentary  evidence  is  contained  in  the  appendix  to  this 
case,  and  is  to  be  considered  part  thereof,  subject  to  the  objection  above  referred  to, 
and  consists  of — first,  the  admission  and  the  documents  thereto  annexed — secondly, 
the  examination  of  Captain  Harmer,  taken  viva  voce  before  Mr.  Raincock — thirdly,  the 
depositions  taken  under  a  commission  at  The  Cape  of  Good  Hope  in  the  year  1838 — 
and,  fourthly,  the  depositions  taken  under  a  commission  at  The  Cape  of  Good  Hope 
in  the  year  1834,  which  are  to  be  used  to  the  extent  in  the  admissions  in  this  cause 
agreed  upon,  and  no  further. 

The  depositions  of  W.  G.  Anderson  taken  under  the  commission  in  the  year  1838, 
is  only  to  be  received  or  [308]  taken  as  part  of  the  ease  in  the  event  of  the  court 
thinking  that  his  evidence  was  admissible  for  the  defendants,  the  plaintiff  objecting 
that  he  was  interested  and  incompetent,  and  that  his  evidence  cannot  be  received; 
and,  if  his  deposition  under  that  commission  be  rejected,  his  deposition  under  the 
commission  of  1N34  is  also  to  be  withdrawn. 

On  the  1st  of  June  1832,  the  "  Lady  G."  arrived  in  London  ;  Messrs.  John  Dugdale 
and  Brothers,  to  whom  the  said  388  bags  of  coffee  were  consigned  as  aforesaid,  afterwards 
brought  an  action  against  J.  Broekbank  for  the  non-delivery  thereof,  and  recovered,  as 
and  for  their  damages  and  costs,  from  J.  Broekbank  9451.  10s.  ;  and  the  said  sum  of 
9451.  10s.  damages  and  costs  was  paid  by  the  plaintiff's  intestate  to  the  attorneys  of 
Messrs.  John  Dugdale  and  Brothers  in  that  action. 

Messrs.  Robert  Thompson  and  Sons,  to  whom  the  said  254  bags  of  coffee  were 
consigned  as  aforesaid,  commenced  an  action  against  J.  Broekbank  for  the  non- 
delivery thereof,  to  compromise  which  the  said  J.  Broekbank  paid,  in  November  1836, 
4C41.  10s.  1  Id. 

The  value  of  the  fifteen  bags  in  London  would  have  been  1.  (sic). 

The  question  for  the  opinion  of  the  court  is,  whether  or  no  the  plaintiff  is  entitled 
to  recover.  If  the  court  are  of  opinion  in  the  affirmative,  the  verdict  is  to  stand  ;  and, 
if  there  be  any  dispute  as  to  the  amount  of  damages,  they  arc  to  be  settled  by  Mr.  F.  R. 
If  the  court  arc  of  opinion  in  the  negative,  a  nonsuit  is  to  be  entered,  or  such  verdict  on 
the  respective  issues  as  the  court  shall  direct  (vide  ante,  299,  300,  post,  315  (a)). 
Amongst  the  documents,  set  out  in  the  appendix,  were: — 
A  certificate  of  survey  of  the  "Lady  Gordon,"  made  at  [309]  The  Cape  of  Good 
Hope,  on  the  25th  of  January  1832,  is  as  follows: — 

"On  this,  the  25th  day  of  January  1832,  before  me,  John  Samuel  Merrington,  of 
Cape  Town,  Cape  of  Good  Hope,  notary  public,  duly  admitted  and  swum,  and  the 
witness  after  mentioned,  personally  appeared  Janus  Smith  and  George  Herbert 
respectively  of  Cape  Town,  master  mariners,  who  did  declare,  testify  and  Bay  for 
truth,  that,  at  the  instance  and  request  of  Nathaniel  Harmer,  master  of  the  ship 
C.  P.  xiii.— 5 
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'  Lady  Gordon,'  of  Whitehaven,  now  Lying  at  anchor  in  Table  Bay,  they  yesterday 
repaired  on  board  the  said  ship  for  the  purpose  of  holding  a  survey  on  some  eoft'ee, 
part  of  her  cargo  destined  for  London,  said  to  have  been  found  heated  while  discharging 
the  Cape  cargo ;  and,  having  thereupon  examined  as  many  bags  as  could  be  got  out, 
they  found  the  same  in  apparent  good  order,  and  free  from  any  damage  by  salt 
water  ;  but  warm  to  the  touch,  whereupon  they  caused  several  of  the  bags  to  be  cut, 
and  then  found  the  coffee  to  be  mouldy,  discoloured,  and  much  heated  ;  wherefore 
they  recommended  it,  as  most  for  the  interest  of  all  parties  concerned,  that  all  the 
coffee  that  may  be  found  in  a  similar  state  should  lie  discharged  and  sold  at  this 
place.  And  they  lastly  declared  that  the  damage  aforesaid  is  not  to  be  in  any  manner 
ascribed  to  any  defect  in  the  stowage,  or  neglect  on  the  part  of  the  officers  or  crew  of 
the  said  ship." 

A  second  certificate  of  survey,  made  on  the  10th  of  February,  wherein  the  surveyors, 
merchants  at  The  Cape,  stated  that  they  found  the  whole  of  the  coffee  to  be  in  a 
heated  state,  and  much  deteriorated,  though  the  bags  were  in  apparent  good  condition  ; 
wherefore  they  recommended,  as  most  for  the  advantage  of  the  parties  interested, 
that  the  coffee  should  be  forthwith  landed  and  sold,  as  a  measure  necessary  to  prevent 
further  deterioration,  and  probably  total  loss  ;  and  they  further  declared  [310]  that 
they  were  of  opinion  that  the  coffee,  in  its  heated  state,  could  not  be  carried  on  towards 
its  destination  at  London,  without  danger  to  the  ship  or  cargo  from  combustion. 

And  the  evidence  of  W.  Gr.  Anderson  taken  upon  interrogatories  at  The  Cape  of 
Good  Hope,  in  1834  and  in  1838,  which  tended  to  shew  that  the  coffee  was  not 
landed  at  his  instance,  but  in  consequence  of  opinions  expressed  by  the  surveyors  as 
to  its  heated  condition. 

In  these  examinations,  Mr.  Anderson  expressly  denied  he  was  a  partner  in 
the  firm. 

The  case  was  argued  in  last  Michaelmas  and  Hilary  term  (a). 

Bompas  Serjt.  (with  whom  was  Crompton),  for  the  plaintiff,  argued,  that  it 
appeared,  from  the  documentary  and  other  evidence  in  the  case  and  appendix,  that 
the  defendants  had  and  exercised  the  entire  and  exclusive  management  of  and  control 
over  the  ship  "Lady  Gordon,"  as  to  the  loading,  unloading,  and  freighting  the  same, 
and  the  disposition  of  her  cargo  ;  and  that  the  unloading  and  landing  of  the  657 
bags  of  coffee  at  The  Cape  of  Good  Hope,  and  the  sale  of  the  same  there,  took  place 
solely  under  the  authority,  and  by  the  direction  and  command,  of  the  defendants, 
and  not  by  the  licence  or  authority  of  the  intestate,  as  alleged  in  the  second  plea  : 
and  that  the  landing  and  sale  of  the  said  coffee  was  the  wrongful  act  of  the  defendants, 
there  being  nothing  to  shew  that  the  coffee  might  not  have  safely  reached  its  destina- 
tion ;  and  that  thereby  the  plaintiff  had  sustained  the  injury  complained  of.  Upon 
these  points  he  cited  Abbott  on  Shipping  (page  356,  6th  edit.),  and  Freeman  v.  The 
East  India  Company  (5  B.  &  A.  617,  1  DowL  &  Ryl.  234). 

[311]  He  also  contended  that  the  coffee  in  question  was  the  special  property,  ami 
in  the  custody,  of  the  intestate,  and  that  he  had  a  sufficient  property  therein  to 
maintain  trover  (citing  Arnold  v.  Jefferson  (1  Lord  Baym.  275,  2  Salk.  654,  Lord  Holt, 
498),  and  distinguishing  Holliday  v.  Oamsell  (1  T.  R.  658));  that  the  facts  proved, 
amounted  to  proof  of  a  conversion  by  the  defendants  without  the  leave  or  licence  of 
the  intestate  ;  Stancliffe  v.  Hardvrick  (2  C.  M.  &  B.  1,  3  Dowl.  F.  C.  762),  Vernon  v. 
Shipton  (2  M.  &  W.  9);  and  that  the  plaintiff  was  entitled  to  the  verdict  upon  each 
of  the  issues. 

He  further  contended,  that  W.  G.  Anderson  was  an  interested  witness,  as  being 
a  partner  of  the  defendants,  and,  therefore,  that  his  depositions,  taken  under  the 
commission  in  1834  and  1838,  were  inadmissible  ;  and  that  the  defendants  were 
estopped  from  disputing  the  fact  of  the  partnership  by  the  admission  contained  in 
their  letter  of  instructions. 

Sir  Thomas  Wilde  Serjt.  (with  whom  were  Tomlinson  and  Cowling),  for  the  defen- 
dants, argued  that  it  was  not  by  their  act  that  the  coffee  was  unshipped  and  disposed 
of  at  The  Cape ;  nor  did  they  convert  it  to  their  own  use  as  alleged  ;  that  whatever 
took  place  there  was  done  with  the  licence  and  permission  of  the  intestate  by  Harmer, 
his  captain  and  agent ;  that  the  defendants  had  not,  on  that  occasion,  the  management 

(a)  22d  and  23d  November  1843,  17th  and  19th  January  1844,  before  Tindal  C.  .1., 
Coltman.  Maule,  and  Erskine  JJ. 
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aiul  control  of  the  ship,  within  the  meaning  given  to  these  words  in  the  first  count  of 

the  declaration  ;  that  Douglas  did  not  recover  against  J.  Brockbank  the  intestate,  and 
that  J.  Brockbank  was  not  obliged  to  pay  the  sums  mentioned  in  the  first  count,  for 
the  reasons  and  on  the  grounds  alleged  therein. 

With  respect  to  the  second  count,  he  contended,  that  the  coffees  were  not  the  goods 
of  the  intestate,  as  re-[312]-spected  the  defendants,  and  therefore,  that  the  defendants 
were  not  liable  in  trover ;  and  that  there  was  no  evidence  of  any  conversion.  Upon 
this  point  he  cited  Gre&n/way  v.  Fisher  (1  C.  &  P.  190). 

He  further  contended  that  the  depositions  of  W.  G.  Anderson  were  admissible, 
and  that  the  defendants  were  not  estopped  by  the  statement  contained  in  the  letter 
of  instructions ;  for  which  he  cited  Barker  v.  Stubbs  (ante,  vol.  i.  p.  44,  1  Scott,  N.  R. 
131),  Russell  v.  Blake  (ante,  vol.  ii.  p.  374,  2  Scott,  N.  E.  574),  Poole  v.  Palmer  (9  M. 
ft  W.  71),  Kelt  v.  Nainby  (10  B.  &  C.  20),  Glossop  v.  Colman  (1  Stark.  N.  P.  C.  25), 
Parsons  v.  Crosby  (5  Esp.  N.  P.  C.  199),  Ward  v.  ffaydon  (2  Esp.  N.  P.  C.  552),  and 
Starkie  on  Evidence  (vol.  iii.  p.  804,  3d  edit.). 

Tindal  C.  J.  now  delivered  the  judgment  of  the  court.  (After  stating  the  plead- 
ings, his  lordship  proceeded  as  follows) : — 

The  cause  came  on  for  trial  at  the  Middlesex  sittings  after  Michaelmas  term  1841, 
when  a  verdict  was  found  for  the  plaintiff  for  the  damages  in  the  declaration,  subject 
to  the  opinion  of  the  court  on  a  case,  which  stated  certain  facts  wherein  the  parties 
agreed,  and  which  referred  to  the  evidence  which  accompanied  the  case  as  to  those 
facts  whereon  the  parties  differed,  which,  the  case  provides,  is  to  be  taken  as  proof  of 
any  facts  which  the  court,  placing  themselves  in  the  situation  of  a  jury,  shall  think 
fit  to  infer  therefrom  ;  subject  to  an  objection  to  the  admissibility  of  the  evidence 
of  William  George  Anderson,  who  had  been  examined  on  interrogatories  for  the 
defendants,  on  the  ground  of  his  being  an  interested,  and  therefore  an  incompetent, 
witness. 

It  will,  we  think,  be  convenient,  first  to  consider  this  question  of  the  competency 
of  the  witness,  Anderson.  [313]  before  entering  into  the  other  questions  which  have 
been  raised  in  the  case.  The  objection  arises  thus  ;  the  letter  of  instructions,  sent  by 
the  defendants  to  the  captain,  speaks  of  the  witness  as  "our  managing  partner,"  and 
it  was  contended  for  the  plaintiff  that  this  description  was  conclusive  against  the 
defendants,  that  he  was  an  interested  witness  at  the  time  of  his  examination,  and 
therefore  incompetent ;  notwithstanding,  he  had,  in  his  examination,  in  effect,  denied 
having  been  a  partner  with  the  defendants. 

We  think,  however,  that  the  description  given  by  the  defendants  in  their  letter 
of  instructions,  is  not  conclusive  on  them,  as  to  the  point  that  W.  G.  Anderson  was  an 
interested  witness  at  the  time  of  his  examination  ;  and  that  with  respect  to  this  objec- 
tion, the  plaintiff  cannot  be  in  a  better  situation,  than  if  the  matters,  stated  by  the 
witness  in  respect  of  his  interest,  had  been  stated  in  an  examination  on  the  voir  dire  ; 
and,  on  looking  at  what  was  so  stated,  we  are  of  opinion  that  the  witness  was  not,  in 
fact,  interested,  on  the  ground  suggested.  His  evidence,  therefore,  ought  to  be  taken 
into  consideration,  together  with  the  other  evidence  and  facts  of  the  case. 

The  other  questions  raised  in  argument  were  principally  questions  of  fact,  with 
regard  to  which,  the  court  has,  by  the  agreement  of  the  parties,  to  discharge  the  oilier 
of  a  jury.  It  is  not  unusual  for  a  special  case  to  contain  such  an  agreement;  and  it 
is  often  convenient  that  it  should  do  so,  in  order  to  enable  the  court  to  draw  inferences 
of  fact  from  other  facts  agreed  on,  or  from  documents  not  in  dispute,  and  to  ob\  iate 
the  necessity  of  requiring,  in  a  special  case,  the  great  precision  which  is  required  in 
a  special  verdict.  But  where,  as  in  the  present  instance,  the  principal  questions  are 
questions  of  fact,  to  be  decided  on  the  conflicting  testimony  of  witnesses,  whose  credit 
is  made  matter  of  question,  we  think  the  court  is  placed,  to  an  inconvenient  [314] 
degree,  in  the  situation  of  a  jury  ;  and  we  do  not  wish  this  case  to  be  considered  as  a 
precedent  to  be  acted  on  in  this  respect. 

It  appears,  however,  to  us  upon  the  matters  admitted  in  the  case,  and  on  the 
«'\ ■idem-.'  as  In  those  in  dispute,  that  the  facts,  as  far  as  il  is  material  to  stale  lliem, 
are,  that  the  ship  proceeded  on  the  voyage  mentioned  in  (he  agreement  under  the 
direction  of  the  defendants,  so  far  as  the  agreemeet  conferred  it  upon  them  ;  but  that 
the  defendants  did  not,  to  any  further  extent,  have  or  assume  the  management  or 
control  of  the  ship  and  cargo  ;  the  letter  of  instructions,  as  it  appears  to  us,  not  going 
beyond  what  the  agreemenl   enabled  the  defendants  to  do,  and  the  dealing  with  the 
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coffee  in  question,  at  The  Cape  of  Good  Hope,  not  being  in  respect  of  any  assumed 
rights  as  managers  of  the  ship  and  cargo,  but  under  a  different  assumption. 

It  further  appears  to  us,  that  the  coffee  in  question  was  shipped  by  the  defendants' 
agent  at  Singapore,  and  made  deliverable  to  their  order  in  London,  by  bills  of  lading 
signed  by  the  captain  to  that  effect ;  that  the  captain  was  induced,  by  the  representa- 
tions of  the  defendants'  agent  at  Singapore,  and  The  Cape,  to  believe,  and  did  believe, 
that  it  was  the  property  of  the  defendants,  or  that  they  were  entitled  to  exercise  the 
rights  of  the  owners  of  the  coffee,  and  consequently  that  he  might  lawfully  permit, 
and  ought  to  permit,  the  defendants  to  receive  it  at  The  Cape,  and  could  only  insist, 
on  the  part  of  the  shipowner,  on  having  his  full  freight  paid  to  London,  provided  he 
was  able  and  willing  to  carry  it  on.  The  coffee,  as  it  appears  to  us,  was  sold  at  The 
Cape,  and  the  proceeds  received  by  the  defendants'  agent,  under  this  persuasion  on 
the  part  of  the  captain,  and  under  an  assumption  of  right  on  the  part  of  the  agent 
to  exercise  the  powers  of  ownership  ;  and  that  it  was  not  sold  because  it  could  not  be 
conveyed,  or  because  [315]  the  captain  would  not  convey  it,  to  London.  For  the 
captain,  in  insisting  on  the  freight  for  the  whole  voyage  to  London  being  paid,  and 
the  defendants'  agent  in  agreeing  to  it,  appear  to  us  to  have  treated  the  coffee  as 
goods  which  the  captain  had  the  power  of  conveying  to  London,  and  the  right  to  do  so, 
unless  paid  the  full  freight,  and  not  as  goods  which  he  could  not,  or  would  not,  carry 
to  their  destination  ;  in  which  case  he  could  have  no  ground  for  such  claim.  It  appears, 
therefore,  to  us,  that  the  coffee  was  wrongfully  sold  by  the  agent  of  the  defendants 
at  The  Cape,  and  that  the  intestate  was  thereby  made  subject  to  the  liability  of  paying 
damages  for  the  non-delivery  to  the  owners,  who  claimed,  in  London,  under  the  bills 
of  lading  ;  and  that  the  intestate  having,  as  shipowner,  the  possession  of,  and  a  special 
property  in,  the  coffee,  the  plaintiff  is  entitled  to  recover  on  the  count  in  trover,  in 
respect  of  the  injury  to  that  special  property  ;  but  as  to  the  first  count  of  the  declara- 
tion, we  are  of  opinion  that  the  facts  put  in  issue  by  the  third  plea  are  not  proved, 
and  that  the  defendants  are  entitled  to  judgment  on  that  count.  On  the  whole,  there- 
fore, the  judgment  will  be  for  the  plaintiff,  on  the  second,  and  for  the  defendants,  on 
the  first,  count. 

Judgment  accordingly  (a). 

[316]    Kavanagh  v.  Gtjdge  and  Others.     Feb.  12,  1*44. 

[S.  C.  7  Scott,  N.  R.  1025  :  1  D.  A-  L.  928  ;  13  L.  J.  C.  P.  99  ;  8  Jur.  362.] 

A.  let  certain  premises  to  B.  by  an  agreement  which  contained  the  usual  clauses  for 
payment  of  rent  and  for  repairing  the  premises,  and  also  a  clause,  that  in  case  of 
non-payment  of  the  rent  or  non-performance  of  the  conditions,  it  should  be  lawful 
for  A.,  without  any  demand,  to  enter  upon  and  take  possession  of  the  premises, 
and  expel  B.  therefrom  without  any  legal  process  ;  and  that  in  case  of  such  entry 
and  of  any  action  being  brought  for  the  same,  the  defendant  might  plead  leave  and 
licence  of  B.  to  A.  for  the  entry  or  trespasses  complained  of. — In  an  action  of 
trespass  by  B.  against  C.  for  breaking  and  entering,  &c.  and  assaulting  plaintiff, 
C.  pleaded  leave  and  licence.  It  appeared  that  rent  being  in  arrear  from  B.  to  A., 
O,  under  a  written  order  from  A.,  had  entered  and  forcibly  expelled  B.  The  fore- 
going agreement  was  given  in  evidence. — Held,  that  the  plea  was  sustained  by  the 
evidence. — Held,  also,  that  as  the  plaintiff  had  not  new-assigned  any  excess,  the 
assault  was  merely  an  aggravation  of  the  principal  trespass,  and  was  covered  by 
the  plea. 

Trespass,  for  breaking  and  entering  the  dwelling-house  of  the  plaintiff,  expelling 
her  therefrom,  seizing  her  goods,  and  assaulting  and  beating  her,  &c.  (see  the  declara- 
tion set  out,  ante,  vol.  v.  726). 

Pleas ;  first,   not  guilty ;    secondly,  leave   and  licence   (see  Matthew  v.    OUerton, 

(a)  The  special  case  (supra,  308)  provides  that  a  verdict  shall  be  entered  on  the 
respective  issues,  as  the  court  shall  direct.  It  may  be  inferred,  from  what  fell  from 
the  court  in  pronouncing  their  judgment,  that  the  verdict  was  to  be  entered  for  the 
plaintiff  on  the  second,  fourth,  and  fifth  issues,  and  for  the  defendants  on  the  third, 
and  perhaps  (tamen  quaere)  on  the  first.     Vide  supra,  299,  300. 
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Comberb.  218) ;  thirdly,  as  to  the  entering  and  seizing  the  goods,  a  justification  under 
a  distress  for  rent  due  to  one  Temperance  Arden(c). 

At  the  trial  before  Parke  15.  at  the  last  Croydon  assizes,  the  trespasses  mentioned 
in  the  declaration  were  proved  by  the  plaintiff,  and  the  justification  set  up  in  the  third 
plea  was  proved  on  the  part  of  the  defendants,  who  gave  the  following  evidence  in 
support  of  the  plea  of  leave  and  licence. 

The  plaintiff  held  the  premises  as  tenant  thereof,  from  year  to  year,  to  Temperance 
Arden,  at  the  rent  of  301.,  payable  half-quarterly,  under  an  agreement  in  writing. 
Stipulations  containing  the  usual  clauses  as  to  rent  and  repairs,  and  a  clause  by  which 
it  was  agreed,  "that,  if  the  rent  or  any  part  thereof  should  be  unpaid  on  any  day 
[317]  mi  which  the  same  should  become  due,  or  within  ten  days  afterwards,  or  if  the 
plaintiff  should  not  at  all  times  observe  and  keep  the  several  conditions  and  agree- 
ments thereinbefore  mentioned,  or  quit  and  deliver  up  possession  of  the  house  according 
tn  in  it  ice,  then,  in  either  of  such  cases,  and  without  any  demand  whatsoever,  it  should 
be  lawful  for  T.  Arden  and  her  agents  immediately  to  enter  upon  and  take  possession 
of  the  house  and  premises,  and  the  plaintiff  and  all  persons  claiming  under  her,  for 
ever  to  expel  and  amove  therefrom,  without  any  legal  process  whatsoever,  and  as 
effectually  as  any  sheriff  might  do,  in  case  T.  Arden  had  obtained  judgment  in  eject- 
ment for  the  recovery  of  possession  thereof,  and  a  writ  of  habere  facias  possessionem, 
or  ether  process,  had  issued  on  such  judgment,  directed  to  such  sheriff  in  due  form  of 
law  ;  and  that,  in  case  of  such  entry,  and  of  any  action  being  brought,  or  other  pro- 
ceedings taken,  for  the  same  by  any  person  whatsoever,  the  defendants  might  plead 
lea\e  ami  licence  in  liar  thereof,  and  that  agreement  might  be  used  as  conclusive 
evidence  of  the  leave  and  licence  of  the  plaintiff  to  T.  Arden,  and  all  persons  acting 
therein  by  her  order,  for  the  entry  or  trespasses,  or  other  matters  complained  of  in 
such  action  or  other  proceedings." 

Three  quarters  rent  being  in  arrear,  the  defendants,  under  a  written  authority  from 
T.  Arden.  entered  and  distrained,  and  turned  the  plaint  id"  and  her  lodgers  and  their 
goods  out  of  the  house,  and  kept  possession. 

A  verdict  was  taken  tor  the  plaintiff  on  the  first  issue,  and  for  the  defendants  on 
the  two  other  issues;  and  the  jury  assessed  the  damages  for  the  trespasses  not  covered 
by  the  third  plea,  at  50s.,  leave  being  reserved  by  the  learned  judge  for  the  plaintiff 
to  move  to  have  the  verdict  on  the  second  issue  entered  for  her,  with  50s.  damages. 

Bompas  Serjt.,  in  Michaelmas  term  last,  moved  accordingly,  or  for  judgment  non 
obstante  veredicto  upon  [318]  the,  second  issue.  The  evidence  was  not  admissible 
under  that  issue.  The  alleged  licence  rests  upon  an  agreement  operating  as  a  Lease 
with  a  clause  for  further  assurance.  The  rule  of  law  is,  that  if  a  matter  is  not  pleaded 
according  to  the  express  words,  it  must  he  pleaded  according  to  its  legal  effect.  A 
plea  of  leave  and  licence  to  enter,  admits  the  possession  to  he  in  the  plaintiff.  But 
here,  the  entry,  if  lawful,  had  the  effect  of  determining  the  tenancy  and  vesting  the 
possession  in  the  defendant;  which  is  inconsistent  with  the  continued  possession  bj 
the  plaintiff  admitted  by  the  second  plea.      If   the  plea  of   leave  and  licence  will  lei   in 

the  defence  set  up  In  this  ease,  there  is  no  reason  why  every  species  ot  justification 
may  not  lie  given  in  evidence  under  this  plea.     Hut  as  Mr.  Baron  Parke  observed  at 

the  trial,  a  man  may  have  a  good  defence,  and  not  have  the  good  fortune  to  plead  it. 
[Maule  J.  Suppose  an  agreement  that  a  party  may  declare  In  assumpsit,  and  that 
every  thing  ur.iy  be  given  in  evidence  under  non  assumpsit.  The  rule  eonveulio 
vincit  legem  must  have  some  limitation.  Such  an  agreement  would  not  he  obligator] 
on  the  court.]      Licence  eaniiol  lie  pleaded  to  a  battery  (vide  t'omlierli.  218). 

A  rule  nisi  being  granted, 

Sir  T.  Wilde  and  Channel!  Serjts.,  during  last  term,  shewed  cause,  and  Bompas 
Serjt.  was  beard  in  support  of  the  rule  (January  19th  and  20th).  The  arguments (b) 
are  sufficiently  staled  and  commented  upon  in  the  judgment  of  the  court  ;  which  was 
now  delivered  by 

[319]   TlM'M.  ('.  .1.  (after  slating  the  pleadings  and  evidence,  ul   Mipia)  as  follows. 
(c)   A    fourth    plea,    setting   fori  h    a    special    juslilieali was   adjudged    bad    on 

demurrer.     Vide  ante,  vol.  v.  7-7. 

(/i)    In  which  the  following  authorities  were  cited. 

On  the  part  of  the  defendants,     Ta/ivnbm  v.  Costar,  7  T.  R,  131  ;  Taylor  v.  Co 
3  T.  R.  592,    I    II.   Bl.  555;  Com.   Dig.  tit.   Pleader  (3  M.  35) \   Twrnei  \     Ueymott, 
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general,  was  promoted  to  the  office  of  attorney-general :  and  Frederick  Thesiger,  Esq., 
of  the  Inner  Temple,  one  of  Her  Majesty's  counsel,  was  appointed  solicitor-general  on 
the  1 7th,  and  shortly  afterwards  received  the  honour  of  knighthood. 

[325]    Phillips  and  Another  ».  Irving.     April  18,  1844. 

[S.  C.  8  Scott,  N.  R.  3 ;  13  L.  J.  C.  P.  145.] 

In  a  policy  on  a  seeking  ship,  a  detention  for  a  reasonable  time  for  the  purposes  of 
the  seeking  adventure  must  be  allowed  ;  and  whether  the  time  is  reasonable  is  to 
be  determined  by  the  state  of  things  at  the  port  where  the  ship  happens  to  be. — 
A  ship  insured,  with  liberty  to  touch,  stay,  and  trade  at  several  ports,  arrived  at 
one  of  them  on  the  3d  of  June,  when  some  necessary  repairs  were  done  to  her. 
On  the  2d  of  September  she  was  ready  to  take  in  cargo,  but,  owing  to  the  state  of 
the  freight-market  and  other  difficulties,  no  cargo  was  put  on  board  till  the  10th  of 
January  following :  Held,  that  the  delay  was  not  unreasonable,  so  as  to  amount  to 
a  deviation. 

Assumpsit,  upon  a  policy  of  assurance,  dated  the  29th  of  January  1842,  signed 
by  the  defendant  as  chairman  of  the  Alliance  Marine  Insurance  Company,  on  the  ship 
"  Broxbournebury,"  at  and  from  London  to  Bombay,  and  thence  to  China,  and  back 
to  the  United  Kingdom,  with  liberty  to  touch,  stay,  and  trade  at  all  ports  and  places 
on  this  side,  at  or  beyond  The  Cape  of  Good  Hope. 

First  plea,  that  the  ship  having  arrived  at  Bombay,  remained  there  an  unreasonable 
time ;  and  that  the  assured  did  not  duly  prosecute  the  voyage  insured,  and  therefore 
were  guilty  of  a  deviation. 

Replication,  de  injuria. 

There  were  other  pleadings  in  the  cause,  but  they  were  not  material  to  the 
question  now  raised. 

At  the  trial  before  Tindal  C.  J.,  at  the  sittings  for  London  after  last  term,  it 
appeared  that  the  ship  arrived  at  Bombay  on  the  3d  of  June  1842  ;  that  some  repairs 
were  necessary,  which  were  completed  on  the  2nd  of  September  ;  and  that  the  ship 
was  then  ready  to  take  in  cargo ;  but  that  in  fact  none  was  put  on  board  until  the 
10th  of  January  1843.  The  ship  was  a  seeking  ship,  commanded  by  one  of  the  part- 
owners  ;  and  it  was  clearly  proved  that  he  could  not  at  an  earlier  period  have  obtained 
a  cargo,  either  for  China  or  the  United  Kingdom,  at  a  remunerating  freight.  Several 
circumstances  combined  to  render  freights  unusually  low  at  Bombay  during  the  time 
that  the  ship  in  question  re-[326]-mained  there.  Ships  that  had  taken  out  troops 
were  in  want  of  homeward  cargoes,  and  the  disturbance  of  the  trade  with  China 
had  prevented  many  ships  from  sailing  thither  from  Bombay.  The  latter  port  was 
therefore  crowded  with  shipping ;  and  the  freights  offered  would,  if  accepted,  have 
occasioned  a  great  loss  to  the  owners. 

The  ship  sailed  for  London  on  the  22nd  of  March  1843,  but  was  compelled,  from 
stress  of  weather,  to  put  in  at  The  Mauritius,  when  she  was  found  to  be  so  much 
damaged  as  not  to  be  worth  repairing,  and  she  was  consequently  abandoned  (vide 
Benson  v.  Chapman,  ante,  vi.  792). 

It  was  agreed  that  it  should  be  reserved  for  the  court  to  determine  upon  the  facts 
applicable  to  the  first  issue,  whether  there  had  been  such  an  unreasonable  delay  as 
to  discharge  the  underwriters,  and  a  verdict  was  returned  for  the  plaintiff  with  8871. 
damages,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a 
verdict  for  himself. 

Channell  Serjt.,  now  moved  accordingly,  and  submitted  that  the  delay  at  Bombay 
was  unreasonable,  and  amounted  to  a  deviation.  [Cresswell  J.  The  "  Broxbourne- 
bury "  appears  to  have  been  a  seeking  ship.  The  usual  course  in  such  a  voyage  is, 
that  the  captain  is  to  do  what  is  reasonable  for  the  owners ;  and  the  underwriters 
subscribe  to  that  risk  (//).]  The  delay  here  is  accounted  for,  partly  by  the  necessity 
for  certain  repairs,  partly  by  the  state  of  the  market ;  but  the  underwriters  are  not 
to  be  made  liable  in  respect  of  the  latter.     [Tindal  C.  J.     The  question  is,  whether 

(A)  See  Metcalft  v.  Parry,  4  Campb.  L23,  where  it  was  held  that  a  voyage  in  a 
policy,  "with  liberty  to  touch  at"  was  a  seeking  adventure. 
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the  captain  waited  an  unreasonable  time  with  reference  to  the  state  of  the  market  ; 
and  if  he  <li<l  not,  whether  the  underwriters  did  not  take  the  risk.]  The  delay  arose 
from  [327]  an  unusual  state  of  circumstances.  The  policy  was  entered  into  with 
reference  to  the  ordinary  state  of  things.  The  owners  might  have  made  a  time 
policy.  [Tindal  C.  J.  The  captain  has  authority  under  the  policy  "to  touch,  stay, 
and  trade."  It  is  clear  he  stayed  in  this  case  for  the  purpose  of  trade.  The  question 
must  be  whether  he  did  so  for  a  reasonable  time.  Cresswell  J.  How  are  we  to 
know  what  is  the  ordinary  state  of  trade  at  Bombay?]  It  is  clear  from  the  evidence 
that  the  circumstances  proved  were  not  usual.  [Tindal  C.  J.  I  will  shew  my  notes 
t<>  my  brothers,  and  we  will  see  if  the  rule  ought  to  go.  Cresswell  J.  It  is  a  very 
important  question  to  persons  engaged  in  the  African  trade,  where  the  circumstances 
vary  much  («).] 

The  learned  serjeant  referred  to  Mount  v.  Larkins  (8  Bingh.  108,  1  M.  & 
.Scott,  165). 

Cur.  adv.  vult. 

Tindal  C.  J.  on  the  following  day  delivered  the  judgment  of  the  court. 

In  this  case  we  are  of  opinion  that  a  rule  for  entering  a  nonsuit,  or  a  verdict  for 
the  defendant  on  the  first  issue,  ought  not  to  be  granted.  (His  lordship  then  stated 
the  pleadings,  ut  supra.) 

At  the  trial,  the  facts  applicable  to  the  first  plea  (which  is  the  only  one  on  which 
any  question  is  raised)  were  withdrawn  from  the  consideration  of  the  jury,  and  it  was 
agreed  that  the  court  should  decide  whether  the  assured  were  discharged  by  the 
alleged  delay.  We  have,  therefore,  read  the  evidence  given  by  the  captain  [328]  and 
his  mate  as  to  the  circumstances  under  which  the  ship  remained  at  Bombay.  (His 
lordship  stated  the  evidence,  ut  supra.) 

There  was  nothing  to  shew  that,  as  far  as  the  interests  of  the  owners  were  con- 
cerned,  the  delay  at  Bombay  was  improper.  But  it  was  contended,  that,  although 
the  adventure  on  which  the  ship  sailed  from  England  may  have  been  prosecuted 
without  any  improper  delay,  as  far  as  the  owners  were  concerned,  yet,  with  regard 
to  the  underwriters,  the  ease  was  different,  and  the  delay  was  unreasonable  and 
improper,  and  therefore  equivalent  to  a  deviation  ;  and  that,  as  the  concurrence  of 
circumstances  which  rendered  freights  at  Bombay  ruinously  low,  was  unusual,  it 
could  not  l»'  said  that  the  voyage  was  prosecuted  in  the  usual  course.  It  was  not, 
nor  could  it  be,  denied  that  the  ship  might  lie  detained  for  some  time  in  order  to 
obtain  a  cargo  at  a  reasonable  rate  of  freight:  but  it  was  said  that  such  detention 
could  not,  without  discharging  the  underwriters,  be  extended  beyond  the  time  usually 
required  for  such  purpose.  It  appears  to  us,  however,  that  no  such  rule  can  be  laid 
down;  that  the  detention,  for  a  reasonable  time  for  the  purposes  of  the  adventure 
insured,  must  be  allowed;  and  that,  whether  the  time  is  reasonable  or  not,  must  be 
determined,  not  by  any  positive  and  arbitrary  rule,  but  by  the  state  of  things  existing 
at  the  time  at  the  port  where  the  ship  happens  to  be.  It  may  be  collected  from 
numerous  cases,  that  delay  before  or  after  the  commencement  of  a  voyage  insured, 
is  not  equivalent  to  a  deviation,  unless  it  be  unreasonable;  Hartley  v.  Buggin  (Park, 
Ins.  313,  652),  Ougier  v.  Jenmmgs  (1  Campb.  505,  n.),  Mov/nt  v.  Larkins  (8  Bingh.  I"*. 
1   M.  (V  Scott,   165).      And  we  think   that    no  certain  and  fixed   time   ran  be  said  to  be 

a  reasonable  or  unreasonable  time  for  seeking  a  cargo  in  a  foreign  pint;  but  that  the 
time  allowed,  must  [329]  vary  with  the  varying  circumstances  which  may  render  i1 
more  or  less  difficult  to  obtain  such  cargo.  Judging  of  the  facts  of  this  case  according 
to  that  principle,  it  docs  not  appear  to  us  I  hat  t  he  delay  al  Bombay  was  unreasonable. 
W  e  therefore  think  that  the  verdict  found  for  the  plaint  ill's  ought  nol  to  be  disturbed. 

liule  refused. 


(a)  In  Phillips  on  Insurance  (Boston,  1 840),  it  is  said,  "In  some  voyages,  however, 
it  is  customary  to  prolong  the  risk  by  touching  at   intermediate  ports;  as  in  India 

voyages,  or  others  of  great  length  ;   or  by  delaying  to  discharge  the  cargo  immediately 

after  arrival,  as  in  voyages  to  the  coast  of  Labrador,  or  of  Africa;  and  the  parties  are 
supposed  to  be  acquainted  with  such  custom,  and  have  ii  in  contemplation  when  they 
make  their  contract."     Vol.  i.  p.   180. 


(J.    1'.  Mil.—  5* 
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Augustus  Newton,  Esquire,  and  Lktitia  Francis  Henry,  his  Wife,  v.  Rowe 
and  Norman.     April  19,  1844. 

In  an  action  by  baron  and  feme  for  a  libel  on  the  feme,  the  verdict  was  against  the 
plaintiffs,  and  judgment  thereon.  A  ca.  sa.  for  the  costs  was  issued  against  the 
baron  alone.  A  ca.  sa.  was  afterwards  issued  against  both  plaintiff's.  The  baron, 
who  was  in  custody  upon  another  suit,  was  charged  in  execution  on  the  first  ca.  sa. 
and  was  afterwards  discharged  by  order  of  the  insolvent  court.  The  feme  was 
afterwards  taken  in  execution  on  the  second  ca.  sa.,  but  was  discharged  by  a  judge, 
upon  an  affidavit  that  she  had  no  separate  property. — Held,  that  the  second  ca.  sa. 
was  not  irregular. — Quaere,  whether  there  was  error  in  the  writ. — Quaere,  also, 
whether  the  plaintiffs  had  any  remedy  by  audita  querela. 

In  this  case,  which  was  an  action  against  the  proprietors  and  publishers  of  the 
Cheltenham  Examiner  newspaper,  for  an  alleged  libel  upon  Mrs.  Newton,  the  defendants 
pleaded  not  guilty,  and  several  pleas  of  justification.  Upon  the  trial  at  the  spring 
assizes  for  Gloucestershire  1843,  no  evidence  was  offered  in  support  of  the  latter  pleas  ; 
but  a  verdict  was  returned  for  the  defendants  on  the  first  issue ;  and  the  verdict  was 
thereupon  entered  for  the  plaintiffs  on  all  the  other  issues.  A  rule  nisi  for  a  new 
trial  was  obtained  by  the  plaintiffs  and  afterwards  discharged.  Upon  the  taxation  of 
costs,  the  balance  due  to  the  defendants  was  731.  18s. 

On  the  15th  of  June  1843,  a  ca.  sa.  directed  to  the  sheriff  of  Gloucestershire,  was 
issued  against  the  plaintiff  A.  Newton  alone,  upon  the  judgment  in  this  action. 

[330]  On  the  7th  of  July,  a  ca.  sa.  directed  to  the  same  sheriff,  was  issued  against 
both  the  plaintiffs  upon  the  same  judgment. 

On  the  27th  of  July,  Mr.  Newton,  being  then  in  custody  in  another  suit,  was 
charged  in  execution  by  the  virtue  of  the  first  ca.  sa. 

On  the  4th  of  November,  Mr.  Newton,  having  previously  petitioned  the  insolvent 
debtors'  court,  was  discharged  by  order  of  that  court. 

On  the  loth  of  February  1844,  a  warrant  was  granted  to  the  sheriff' of  Gloucester- 
shire, upon  the  second  ca.  sa.,  whereon  Mrs.  Newton  was  arrested  and  carried  to 
Gloucester  gaol,  whether  she  was  accompanied  by  her  husband,  who  was  detained  by 
the  gaoler,  upon  the  ground  that  the  warrant  was  granted  against  both  of  the  plaintiffs. 
On  ascertaining,  however,  that  Mr.  Newton  had  been  discharged  as  to  this  action  by 
the  order  of  the  insolvent  debtors'  court,  the  gaoler  released  him,  after  having  detained 
him  for  about  half  an  hour.  To  this  writ  the  sheriff  returned  that  he  had  taken  Mrs. 
Newton,  but  that  he  had  been  discharged  by  the  defendants  from  executing  it  against 
Mr.  Newton. 

Mrs.  Newton  was  afterwards  brought  by  habeas  corpus  before  Cresswell  J.  ;  when, 
it  being  sworn  that  she  possessed  no  property  separate  and  apart  from  her  husband, 
his  lordship  ordered  her  to  be  discharged. 

The  plaintiff  in  person,  upon  an  affidavit  of  the  foregoing  facts,  now  moved  that 
the  ca.  sa.  of  the  7th  of  July  1843  might  be  set  aside  for  irregularity. 

First,  a  wife  cannot  be  taken  for  costs  in  a  joint  action  brought  by  husband  and 
wife.  It  is  laid  down  in  Black.  Com.  that,  "if  judgment  be  recovered  against  a 
husband  and  wife  for  the  contract,  nay,  even  for  the  personal  misbehaviour  of  the  wife 
during  her  coverture,  the  capias  shall  issue  against  the  husband  only  ;  which  is  one  of 
the  greatest  privileges  of  English  [331]  wives  "(a).  In  an  Anonymous  case  there 
referred  to,  which  was  trespass  of  assault  and  battery,  against  baron  and  feme,  for  a 
battery  done  by  the  feme,  the  defendants  being  found  guilty,  the  question  was, 
whether  a  quod  capiatur  should  be  entered  against  baron  and  feme.  And  it  was 
resolved   that  a  quod  capiatur  should  be  against  the  baron  only  (b).     [Erskine  J. 

(a)  Vol.  iii.  p.  414  (citing  Cro.  Car.  513)  3  Steph.  Com.  647. 

(b)  In  Mayo  v.  Cogshill,  Cro.  Car.,  406  (S.  C.  nom.  Mayow  v.  Oockskott,  1  Roll.  Abr. 
221,  tit.  Amercement  (D.),  pi.  8),  error  was  brought  upon  an  ejectione  nrmsa  against 
baron  and  feme.  The  defendants  had  pleaded  not  guilty,  and  the  feme  was  found 
guilty,  and  the  baron  not  guilty  ;  and  the  judgment  was  against  baron  and  feme,  quod 
capiantur,  and  for  this  cause  the  error  was  assigned,  because  the  judgment  ought  to 
have  been  against  the  feme,  quod  capiatur,  and  not  against  the  baron,  where  he  is 
acquitted  ;  for  he  ought  not  to  be  imprisoned  for  his  wife's  offence.     But  Rolls  (Rolle) 
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referred  to  Pitts  v.  Metier  and  Wife  (2  Stra.  1H>7),  Finch  v.  Duddim  and  Wife  (ib.  L237), 
and  Langstaj)  v.  Bain  and  Wife  (1  Wils.  149),  whore  the  court  refused  to  discharge 
the  wife  who  had  Keen  taken  in  execution  upon  a  judgment  against  her  husband  and 
herself.]  In  all  those  cases  the  action  was  for  a  wrong  [332]  done  by  the  wife  herself  (a). 
This  is  an  action  tnr  a  wrong  done  to  the  wife.  [Tindal  C.  J.  Would  it  not  have  been 
error,  if  the  writ  had  not  followed  the  judgment,  and  the  capias  had  been  against  you 
alone  '■]  It  is  submitted  that  it  would  not.  If  there  were  two  plaintiffs,  and  one  were 
privileged  as  a  member  of  parliament,  and  judgment  were  obtained  against  both  the  writ 
would  not  issue  against  both.  [Tindal  C.J.  Why  not !  The  sheriff  would  not  execute 
it  against  both.  The  writ  would  do  no  harm  (/')'.]  In  Baynes  v.  Jones  (9  M.  &  W.  L04, 
1  Dowl.  N.  S.  373)  it  was  held,  that  where  one  of  several  defendants,  having  been 
arrested  on  a  ca.  sa.,  had  been  discharged  under  the  insolvent  debtors'  act,  his  goods 
could  not  be  afterwards  seized  under  a  fi.  fa.  issued  against  him  and  the  other  defen- 
dants ;  yet  in  that  case  the  fi.  fa.  followed  the  judgment.  [Tindal  C.  J.  That  case 
was  so  decided,  as  stated  by  Lord  Abinger  C.  B.  upon  the  express  clause  in  the  act  of 
parliament  (1  &  2  Vict.  c.  110,  s.  19),  declaring  that  where  once  a  party  has  been 
discharged  under  the  act,  no  writ  of  fieri  facias  shall  issue  against  him  on  any  judg- 
ment for  any  debt  with  respect  to  which  he  was  entitled  to  the  benefit  of  the  act. 
You  have  to  shew  that  at  common  law  it  would  not  have  been  error,  if  the  writ  had 
not  followed  the  judgment.]  Here,  there  might  have  been  a  suggestion  on  the  record, 
that  the  female  plaintiff  was  clothed  with  a  protection.  She  was  discharged  out  of 
custody  on  the  authority  of  Hoad  v.  Matthews  (2  Dowl.  P.  C.  149),  [333]  and  Sparkes 
v.  Bell  (S  13.  &  C.  1,  2  Mann.  &  Kyi.  124).  The  cases  stand  upon  a  very  different 
footing,  where  the  wife  is  a  joint-defendant  in  respect  of  her  own  act,  either  duni  sola 
or  during  coverture.  The  principle  is,  that  a  party  should  be  liable  for  his  own  act. 
The  wife  is  not  generally  bound  even  by  her  own  joint  acts  with  her  husband.  In 
Com.  Dig.  tit.  Baron  and  Feme  (H),  it  is  said,  "  If  husband  and  wife  convey  by  deed, 
acknowledged  by  them  to  be  inrolled,  it  does  not  bind  the  wife;  for  there  was  no  suit 
depending,  upon  which  she  might  be  examined  "  (//)'-.  It  is  not  disputed  that  the 
judgment  against  both  plaintiffs  is  regular,  but  there  is  no  necessity  that  the  writ 
should  follow  the  judgment,  and  having  done  so  in  this  case,  it  is  submitted  that  it  is 
error.  [Tindal  C.  .1.  Then  you  had  better  bring  a  writ  of  error.  That  is  the  proper 
course,  it  being  a  doubtful  point.] 

Secondly,  the  writ  is  irregular,  by  reason  of  a  former  writ  having  been  issued 
against  the  husband  alone,  under  which  he  was  afterwards  charged  in  execution,  and 
subsequently  discharged  by  order  of  the  insolvent  debtors'  court.  In  February  1S44, 
when  Mis.  Newton  was  arrested,  the  husband  could  not  be  legally  arrested,  nor  could 

for  the  defendant  in  the  writ  of  error,  moved  that  it  is  not  any  error,  and  that  the 
judgment  in  this  case  ought  to  be  against  them  both,  quod  capiantur;  lor  it  is  only 
for  the  line  In   the   king,  and  the  imprisonment  is  no   longer   till  the  line  is  paid  ;  and 

the  baron  ought  to  pay  it,  for  the  feme  cannot.  .  .  .    And  Br i,  the  secondary,  said, 

that  so  are  ail  the  precedents  of  this  court  (B.  R.) ;  wherefore  the  courl  here  awarded 
accordingly,  that  notwithstanding  this  error  (assigned),  the  judgment  should  be 
affirmed.     (This  judgment  was  reversed  upon  another  ground.) 

See  also  Percy  v.  Bardolf,  Cro.  Ell.  381  ;  S.  ('.  uom.  Bardolpn  \.  Peiry  mi, I  Wife,  Sir 
I-'.  Moore,  To  I  ;  Hales  v.  Whyte,  Cro.  Car.  203 ;  Wood  et  Ux.  v.  Doctor  Suckling,  ib.  139  ; 
I   bull.  Abr.  221,  pi.  8. 

But  in  1  Roll.  Abr.  221,  pi.  7,  it  is  said,  "  In  trespass  against  baron  and  feme,  it'  the 
feme  be  found  guilty  and  the  baron  not  guilty,  the  baron  shall  nut  In'  imprisoned  ; 
22  Ass.  87  (22  Ass.  f'o.   L05,  pi.  87)  adjudged."  ' 

Ami  see  Vin.  Abr.  tit.  Amercement  (Q.),  (('.  a.),  (D.  a.). 

(a)  Pitts  v.  Meller  was  trover  againsi  husband  and  wile;  Finch  v.  Duddin,im6  Long 
stajfv.  Bairn,  were  for  a,  battel)'  by  the  defendant's  wife. 

(A)1    See    Cassidy  V.  Steuart,  ante,  vol.   ii.  p.    437,  and    miles    lii    that    ease.      See   also 

Taylor  v.  Lord  Stmart  '/■  Bothesay,  ante,  vol  i\.  p.  388;  Davis  v.  The  Earl  oj  Lichfield, 
1  Dowl.  X.  S.  363;  Houlditch  \.  The  Earl  of  Lichfield,  ante,  vol.  i\.  p.  77o. 

(hy  Citing  lo  Co.  Rep.  4.'!  a.  2  Inst.  (;7.;.     This  is  stated  in  in  (',,.  Rep,  i.v  way  ill 

exemplification  of  the  rule  previously  laid  down,  thai  "generally,  th<'  wife  shall  not 
he  bound  by  any  act,  to  convey  her  inheritance  or  freehold,  unless  she  be  examined, 
and  she  can  be  examined  only  upon  writ.' 
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the  writ  against  him  anil  the  wife  at  that  time  be  legally  delivered  to  the  sheriff. 
[Tindal  C.  J.  How  can  we  set  aside  the  writ  upon  that  ground!  The  delivery  of 
the  writ  to  the  sheriff  is  not  the  act  of  the  court.  An  irregular  delivery  does  not 
make  the  writ  itself  irregular  ;  and,  as  both  of  the  plaintiffs  have  been  discharged, 
there  is  no  execution  to  set  aside.]  In  Raynes  v.  Jones  the  writ  was  set  aside. 
[Coltman  J.  There,  the  writ  was  irregular  at  the  [334]  time  that  it  issued;  for  the 
defendant  had  previously  been  discharged  by  the  insolvent  debtors'  court.  Tindal  C.  J. 
I  think  there  is  nothing  in  this  point.  Coltman  J.  You  may  possibly  have  a  remedy 
by  audita  querela  (a)1. 

Per  curiam.     Rule  refused. 

Bloodworth  v.  Gray.     April  19,  1844. 
[S.  C.  8  Scott,  \.  R.  9.] 
To  say  of  a  person  that  he  has  the  venereal  disease,  is  actionable  per  se. 

Case,  for  defamation.  The  first  count,  after  stating  the  intention  of  the  defendant 
to  be,  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff,  at  the  time  of  the 
committing,  &e.,  was  infected  with  the  French  pox,  otherwise  called  the  venereal 
disease,  laid  the  words  as  follows  :  "  He  (meaning  the  plaintiff)  has  got  that  damned 
pox  (meaning  the  French  pox,  otherwise  called  the  venereal  disease),  from  going  to 
that  woman  on  the  Derby  road."  In  the  second  count,  the  words  alleged  were, — 
"Ah  !  that  damned  fellow  Bloodworth  !  I  am  credibly  informed  that  he  has  got  the 
pox."     In  the  third  count,  "He  has  got  it,"  (meaning,  &e.). 

[335]  The  declaration  laid,  as  special  damage,  that  one  Palmer,  who  had  been 
surety  for  the  plaintiff  for  the  rent  of  his  farm,  had,  in  consequence  of  the  slander, 
withdrawn  from  his  suretyship;  and  that,  by  means  of  the  premises,  the  plaintiff's 
wife  died,  whereby  the  plaintiff  had  lost  her  comfort,  assistance,  and  services  (a)-' ;  and 
the  plaintiff  fell  sick  and  underwent  great  pain  of  body,  &c. 

Plea,  not  guilty. 

At  the  trial  of  the  cause  before  Grumey  B.,  at  the  last  Leicestershire  assizes,  it 
appeared  that  the  plaintiff,  who  was  a  farmer,  was  the  son-in-law  of  the  defendant, 
a  major-general  on  half-pay  ;  and  that  the  marriage  had  taken  place  without  his  consent. 
The  words  were  proved  as  laid,  but  the  proof  of  special  damage  wholly  failed.  It  was 
contended,  on  the  part  of  the  defendant,  that  the  words  were  not  actionable  per  se ; 
but  the  objection  was  overruled,  and  plaintiff  recovered  a  verdict  with  501.  damages  ; 
leave  was,  however,  reserved  to  the  defendant  to  move  to  enter  a  nonsuit, 

Chaunell  Serjt.  now  moved  accordingly  ;  but  he  admitted  the  authorities  were 
against  him.  He  referred  to  Com.  Dig.  tit.  Action  upon  the  case  for  defamation 
D.  29),  and  Cwslake  v.  Ma.fkdoram  (2  T.  P.  473). 

TlNDAL  C.  J.     This  case  falls  within  the  principle  of  the  old  authorities. 

Per  curiam.     Pule  refused. 

(a)]  "An  audita  querela  is  a  writ  to  be  delivered  against  an  unjust  judgment  or 
execution,  by  setting  them  aside  for  some  injustice  of  the  party  that  obtained  them, 
which  could  not  be  pleaded  in  bar  to  the  action  :  for  if  it  could  be  pleaded  it  was  the 
party's  own  fault,  and  therefore  he  shall  not  be  relieved,  that  proceedings  may  not 
be  endless."  Bac.  Abr.  tit.  Audita  Querela.  But  it  lies  only  where  the  party  is  in 
execution  or  in  danger  of  it,  and  has  no  other  means  to  take  advantage  of  it.  Com. 
Dig.  tit.  And.  Quer.  (A),  cit.  F.  X.  B.  102  H.  And  see  ib.  233  A.  ;  Ascm  v.  Fidiambe 
Cro.  El.  233  ;  .Mann.  Exch.  Prac,  1st  ed.,  376. 

In  the  principal  case  neither  of  the  plaintiffs  was  in  execution  or  in  danger  of  it ; 
and  they  had  taken  advantage  of  the  irregularity  of  the  execution,  by  obtaining  their 
respecth  e  discharges. 

(«)-  As  to  the  effect  of  the  death,  see  Higgin's  case,  Nov,  Pep.  18,  S.  C.  2  Roll.  Abr. 
557,  pi.  21  ;  ib.  568,  pi.  2,  3 ;  Anon,  cited  1  Keble,  847  ;  Fetter  v.  Beak,  1  Salk.  11  ; 
Baker  v.  Bolton,  1  Campb.  493. 


7  MAN.  &  G.  336.  CURLING    ?'.   ROBERTSON  141 


[336]     William  Curling  and  Others  v.  Margaret  Robertson. 

April  19,  1844. 

[S.  C.  8  Scott,  N.  R.  12;  13  L.  J.  C.  P.  1:57.] 

A.,  B.,  and  C.  were  part-owners  of  a  ship,  C.  being  the  managing  owner.  In  .Tune  A., 
on  his  own  account  and  as  agent  for  R,  contracted  for  the  sale  of  their  shares  with 
('.,  on  behalf  of  D.  C.  accepted  a  bill  for  part  of  the  price.  In  August  B.  executed 
a  bill  of  sale  from  himself  and  A.  to  C.  in  bona  fide  pursuance  of  the  former  contract. 
C.  after  the  original  contract  of  sale,  ordered  some  repairs  to  the  ship,  which  were 
done  before  the  bill  of  sale  was  executed:  Held,  that  B.  was  not  liable  for  snch 
repairs. 

Debt,  for  work  and  materials  ;  money  paid  ;  the  use  and  occupation  of  a  dock  and 
premises,  Ac,  whilst  a  certain  ship  or  vessel  of  the  defendant  was  undergoing  repair 
therein,  and  on  an  account  stated. 

Plea,  never  indebted. 

At  the  trial  before  Tindal  C.  J.,  at  the  sittings  for  London  after  last  term,  the 
following  facts  appeared. 

The  action  was  brought  to  recover  13981.  14s.  for  necessary  repairs  done  by  the 
plaintiffs,  who  were  ship-builders  at  Limehouse,  to  a  ship  called  the  "Fergusson," 
between  the  10th  of  July  1840,  and  the  5th  of  August  following. 

Previously  to  the  month  of  June  1840,  the  defendant,  her  brother  (William 
Robertson),  and  one  Bishop,  were  joint  registered  owners  of  the  "Fergusson."  The 
defendant  held  10  sixty-fourth  shares,  \V.  Robertson  22  sixty-fourths,  and  Bishop 
32  sixty-fourths,  (being  one  half  of  the  whole  vessel).  By  an  indorsement  on  the 
register  it  appeared  that,  on  the  30th  of  March  W.  Robertson  had  transferred  the  ten 
shares  to  the  defendant :  that  on  the  9th  of  September,  by  a  bill  of  sale,  dated  the 
l.'ltli  of  July  previous,  he  transferred  his  shares  to  one  Virtue  ;  and  that,  on  the  same 
9th  of  September,  the  defendant,  by  a  bill  of  sale,  dated  the  18th  of  August  previous, 
transferred  her  shares  to  Bishop.  About  the  beginning  of  June,  W.  Robertson,  for 
himself  and  as  the  agent  of  the  defendant,  entered  into  a  contract  with  Virtue,  for  the 
sale  of  his  own  and  the  defendant's  interest  in  the  ship,  for  22001.  in  cash,  and  a  bill 
for  10001.  which  was  drawn  by  W.  Robertson  on  Virtue,  and  accepted  by  [337]  Bishop 
for  the  honour  of  Virtue.  This  contract  was  negotiated  by  Bishop  on  behalf  of  Virtue, 
and  there  was  a  verbal  understanding  between  them  that  Virtue's  brother  should 
have  the  option,  when  he  became  of  age,  of  taking  the  ten  shares.  The  bill  of  sale 
from  W.  Robertson  to  Virtue,  and  from  the  defendant  to  Bishop,  corresponded  with 
the  indorsement  on  the  register.  The  order  for  the  repairs  was  given  by  Bishop,  who 
acted  as  managing  owner  or  ship's  husband  ;  and  they  were  all  undertaken  and 
performed  after  W.  Robertson  had  disposed  of  his  own  and  the  defendant's  interest 

in  the  ship,  but  before  the  bills  of  Bale.      The  repairs  were  done  upon  eighteen  iths' 

credit  ;  anil  before  that  period  expired  Bishop  became  a  bankrupt.  The  defendant 
was  not  known  to  the  plaintiffs  as  a  part-owner  at  the  time  of  the  repairs,  nor  had  she 
ever  interfered  in  the  matter. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say,  whether  the  defendant,  at  the 

time  the  repairs  were  done,  had  parted  with  her  beneficial  interest  in  the  ship,  and 
whether  the  bill  of  sale  from  the  defendant  iii  Bishop  was  a  bona  lidc  carrying  out  of 
the  previous  contract  ;  and  that,  if  they  found  in  the  aflirmative  on  both  points,  they 
ought  to  return  a  verdict  for  the  defendant.  They  returned  a  verdict  for  the  defen 
ilaui  ;  leave  being  reserved  to  the  plaintiffs,  to  move  to  enter  a  verdiot  for  them,  foi 
the  amount  claimed 

Channel]  Serjt.   now  moved  accordingly.     Between  the  months  ot   March  and 

September,  during  which  period  the  repairs  were  dune,  llic  defendant  "as  a  registered 

owner  of  the  ship.     Admitting  thai  bhe  mere  fact  of  the  defendant  being  a  registered 

owner  will  not  make  her  liable,  unless  credit   was  given  to  her,  it  was  shewn   that    the 

repairs  were  necessary,  and  credit  therefore  would,  prima  facie,  be  given  in  bhe  owners 
generally;  [338]  Thompson  v.  Findm  (4  ('.  A-  I'.  158).  Notwithstanding  the  contract 
in  June  the  legal  ownership  was  not  divested  from  the  defendant  till  bhe  execution 
of  the  bill  of  sale.     [Tindal  C.  J.    The  money  was  {paid  before.]    There  was  nothing 

to  shew  that   the  bill  of  sale    was  executed    in    completion    of    the  original    contract 
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[Coltman  J.  Was  not  the  result  of  the  finding  of  the  jury  that  the  bill  of  sale  was 
the  completion  of  the  contract  I]  The  defendant  was  not  hound  to  execute  the  bill  of 
sale — she  did  so  voluntarily.  Undoubtedly  where  a  charterer  orders  repairs,  he  is 
liable  for  them  ;  so  in  the  case  of  a  mortgagee  of  a  ship :  but  in  those  cases  there  is  an 
express  contract :  where  there  is  not.  the  owner  is  liable  for  all  necessary  repairs. 
[Cresswell  .1.  Does  not  the  question  come  back  to  this, — had  Bishop,  who  ordered  the 
repairs,  any  authority,  express  or  implied,  to  pledge  the  defendant's  credit,  and  did  he 
in  fact  pledge  it '.}  A  managing  owner  has  an  implied  authority  to  pledge  the  credit 
of  his  co-owner.  In  Dowson  v.  Leah  (P.  &  R.  X.  P.  C.  52),  where  there  were  two 
joint  owners  of  a  ship,  and  one,  by  private  agreement,  parted  with  all  his  interest  in 
his  share  to  the  other,  to  be  paid  for  by  hills  at  different  dates,  but  kept  his  name  on 
the  register  by  way  of  collateral  security  for  the  payment  of  the  bills,  it  was  held  that 
he  was  liable  for  repairs  done  to  the  ship  subsequently  to  the  agreement,  although  he 
had  never  afterwards  interfered  in  the  concerns  or  management  of  the  ship.  [Tindal  C.  J. 
Probably  in  that  case,  there  was  no  conveyance  to  carry  out  the  contract.  Cresswell  J. 
There  was  a  time  when  it  was  thought  that  the  insertion  of  a  party's  name  in  the 
register  as  owner,  made  him  liable,  in  all  cases,  for  repairs  (c)  :  but  the  doctrine  has 
been  repudiated  {<!).]  [339]  Jennings  v.  Griffiths  (Ry.  &  M.  42)  is  certainly  an  authority 
which  tends  that  way  (see  also  Harrington  v.  Fry,  1  C.  &  P.  289).  In  that  case, 
Dowson  v.  Longford  was  referred  to,  which  is  probably  the  same  case  as  Dowson  v. 
Leake.  It  must  be  admitted  that  if  the  owner  parts  with  his  equitable  interest  in  the 
ship,  and  the  purchaser  of  such  interest  orders  repairs,  the  owner  is  not  liable  ;  but 
here,  no  credit  was  given  to  any  one  but  the  owners.  [Cresswell  J.  The  order  was 
given  by  Bishop.  But  has  a  managing  owner  authority  to  bind  an  unwilling  co-owner?] 
Not  in  the  case  of  express  dissent.  But  he  would  have  a  general  authority  as  agent. 
[Cresswell  J.  How  can  Bishop  be  considered  as  agent  for  the  defendant,  when  he  had 
accepted  a  bill  for  the  price  of  her  shares  !]  It  does  not  appear-  when  the  defendant 
got  that  bill.  [Coltman  J.  In  Voting  v.  Brandt  r  (8  Mast.  10),  where  the  purchaser  of 
a  ship,  iir  the  interval  between  the  inception  and  completion  of  his  conveyance,  ordered 
the  master  to  take  her  to  a  shipwright  to  be  repaired,  which  was  done  accordingly, 
the  seller,  although  deemed  to  be  the  legal  owner  at  the  time,  was  held  rrot  to  be 
answerable  to  the  shipwright.]  Here,  the  repairs  are  ordered  by  the  ship's  husband  ; 
and  he  is  authorized  to  order-  them  on  the  credit  of  the  legal  owners  :  a  tradesman  in 
such  a  case  is  not  estopped  from  his  remedy  agairrst  the  owners,  upon  the  ground  that 
he  has  given  express  credit  to  the  party  who  gave  the  orders  for  the  repairs. 

TlNDAL  C.  J.  I  think  this  falls  within  that  class  of  cases,  in  which  the  legal 
owner  of  a  ship  having  parted  with  his  beneficial  interest,  the  question  arises  whether 
the  party  giving  arr  order  for  repairs,  had  airy  authority  to  do  so  from  such  owner.  In 
this  case  there  is  no  evi-[340]-dence  to  shew  that  Bishop  had  any  such  authority.  It 
appears  that  William  Robertson,  the  brother  of  the  defendant,  was  anxious  to  part 
with  his  own  shares,  arrd  was  authorized  to  part  with  those  of  his  sister  ;  that  he 
entered  into  an  arrangement,  some  time  in  June,  with  Bishop  and  Virtue,  for-  the  sale, 
both  of  her  shares  and  of  his  own  ;  for-  which  it  was  agreed  he  was  to  receive  32001. 
It  is  left  a  little  in  dubio  to  whom  the  shares  were  to  be  conveyed.  However,  Bishop 
soon  afterwards  accepts  a  bill  for-  part  of  the  price  of  the  shares  ;  and  shortly  after 
that,  a  regular  bill  of  sale  is  executed  by  the  defendant  of  her  shares.  It  is  clear,  then, 
that  from  the  month  of  June,  when  the  contract  of  sale  was  entered  into,  the  defen- 
dant had  parted  with  her-  beneficial  interest  in  the  ship,  and  had  no  right  to  any  profit 
accruing  therefrom.  Consequently  she  is  not  liable  for  these  repairs,  which  were 
ordered  by  Bishop  after  the  contract  of  sale  had  been  made.  The  case  falls  precisely 
within  the  principle  of  Jennings  v.  Griffiths  ;  where  it  was  held  that  the  registered  owner 
of  a  ship  is  not  liable  for  repairs  unless  actually  dorre  upon  his  credit  ;  and  that 
although  the  legal  ownership  is  prima  facie  evidence  of  liability,  it  may  be  rebutted 
by  proof  of  the  beneficial  interest  having  been  parted  with,  and  of  the  legal  owners 
having  ceased  to  interfere  with  the  management  of  the  ship.  I  am  of  opinion  that 
there  ought  to  be  no  rule. 

Coltman  J.  In  Briggs  v.  Willdnson  (7  B.  &  C.  30,  9  D.  &  K.  871),  the  question 
appears  to  lie  put  by  Bayley  J.  in  the  true  light.     In  that  case  Bowman,  the  managing 

(c)  See  Westerdell  v.  Dale,  7  T.  R.  306.     See  also  Rml  v.  Coe,  Cowp.  636. 
\d)  See  M'lver  v.  Ilvmhh,  16  East,  169;  Baker  v.  Bitdcle,  7  J.  B.  Moore,  349. 
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owner  of  a  ship,  mortgagor!  His  share  to  Wilkinson,  who  procured  the  transfer  to  be 
duly  indorsed  on  the  certificate  of  registry,  but  Bowman  continued  in  the  management 
as  before,  and  Wilkinson  did  not  take  possession  or  interfere  in  the  concerns  of  the 
ship  ;  and  it  was  held  that  he  was  not  [341]  liable  for  repairs  and  necessaries  done  and 
supplied  in  pursuance  of  Bowman's  orders.  Bayley  J.,  in  his  judgment,  said  :  "In 
the  case  of  a  ship,  as  of  other  property,  an  agent  may  make  himself,  or  his  principal, 
liable  tor  repairs.  But  the  question  here  is,  whether  Wilkinson  can,  or  cannot,  be 
!  reated  as  one  of  Bowman's  principals  '.'  Where  a  ship  is  under  the  management  of  the 
master,  and  the  owners  divide  the  profits,  the  master  is  prima  facie  agent  for  them  all  ; 
hut  the  mere  legal  ownership  does  not  make  any  person  liable  for  the  ship's  debts." 
And,  after  referring  to  several  cases  that  had  been  cited,  his  lordship  added — "Inas- 
much, then,  as  Wilkinson  had  merely  the  legal  ownership  as  mortgagee,  and  Bowman 
had  not  any  authority,  either  express  or  implied,  to  pledge  his  credit,  I  think  that  the 
nonsuit  in  this  case  was  right"  (7  B.  &  C.  35,  36).  In  the  present  case  Bishop,  as 
managing  owner,  would  have  an  implied  authority  to  bind  those  who  had  a  beneficial 
interest  in  the  ship,  in  the  absence  of  any  dissent  on  their  part.  But  the  defendant 
had,  with  the  knowledge  of  Bishop,  parted  with  her  beneficial  interest.  He  therefore 
had  no  authority  to  pledge  her  credit. 

Erskine  .1.  I  also  am  of  opinion  that  there  should  be  no  rule  in  this  case.  The 
plaintiff  is  bound  to  shew,  first,  that  Bishop  had  authority  to  pledge  the  defendant's 
credit,  and,  secondly,  that  he  did  so.  Being  the  ship's  managing  owner,  he  would 
have  an  implied  authority  from  his  co-owners  to  order  necessary  repairs.  But,  before 
the  repairs  were  ordered,  the  defendant  had  contracted  to  sell  her  interest ;  and  that 
contract  was  afterwards  perfected.  Bishop  was  well  aware  of  all  this.  How  then, 
under  these  circumstances,  can  it  be  said  that  he  had  any  implied  authority  from  the 
defendant  to  order  these  repairs.  Where  an  owner  has  entered  into  [342]  merely  a 
private  arrangement  for  the  sale  of  his  interest,  he  would  not  be  allowed  to  set  up 
such  arrangement  to  defeat  the  claim  of  a  party  who  had  done  repairs,  being  aware 
that  he  was  owner.     But  that  is  not  the  present  case. 

Cresswell  .1.  I  am  of  the  same  opinion.  Bishop  had  no  authority,  express  or 
implied,  to  pledge  the  credit  of  the  defendant ;  nor  does  it  appeal'  that  she  ever  allowed 
herself  to  be  held  out  to  the  plaintiffs  as  a  part-owner.  And  though  her  name  was 
on  the  register,  as  one  of  Bishop's  constituents,  at  the  time  the  repairs  were  ordered, 
that  fart  does  not  even  appear  to  have  been  known  to  the  plaintiffs. 

Rule  refused. 

GrOSLIN  v.  Corry.     April  19,  1844. 

In  an  action  for  a  libel,  in  the  form  of  an  advertisement,  charging  the  plaintiff  with 
fraud,  and  offering  a  reward  for  his  apprehension,  evidence  having  been  given,  with 
the  consent  of  the  defendant's  counsel,  of  arrests  of  the  plaintiff  in  consequence  of 
the  advertisement,  after  the  commencement  of  the  action,  it  was  held,  that  the 
defendant  could  not  afterwards  complain  that  the  judge,  in  his  summing  up,  did 
not  expressly  tell  the  jury  that  they  were  not  to  take  those  arrests  into  their 
consideration  in  estimating  the  damages  for  the  libel. 

Case,  for  the  following  libel  published  in  the  llm  mul  Cry,  Police  Gazette:  — 
"Absconded  from  Fleetwood,  Lancashire.  James  Goslin,  charged  with  fraud,  lie  is 
about  five  feet  ten  inches  high  :  of  bony  make  :  has  a  singular  countenance  ;  very  long 
white  face,  thickly  marked  with  small  pox  I  has  a  east  in  his  eyes,  and  has  rough  grey 
hair;  was  formerly  a  brick-layer  in  tin'  employ  of  Mr.  Jackson,  builder,  Pimlico,  and 
is  supposed  to  i.e  in  ilie  neighbourhood  o\  In  -  work  .     Information  i"  be  given  al  the 

poliee-otliee,  or   to  Ml'.  [343]  Noble,  attorney,   Preston,  by  whom  a  reward   of    21.,  and 

all  reasonable  expenses,  will  be  paid  on  his  apprehension.     Bow  Street,  March  29th 

L843."  After  setting  out  the  libel  anil  alleging  general  damage,  the  declaration 
proceeded  to  state  special  damage  as  follows;  and  also,  by  reason  thereof,  a  certain 
police-constable,  to  wit,  one  William  Flaxman,  having  notice  of  the  publication  of  the 

said  libel,  and  believing  the  same  to  hi'  true,  after  the  time  of  the  committing  of  the 
said  grievances,  to   wit,  on   the    L8th   of   April   in   the  year  aforesaid,  and   in   order  to 

obtain  the  reward  offered  by  the  said  libel,  apprehended  the  plaintiff,  and  imprisoned 

him  for  a  long  lime,  to  wit,  three  hours  then  next  following,  in  order  that  the  plaintiff 
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might  be  dealt  with  according  tn  law  upon  the  charge  against  the   plaintiff  contained 
in  the  said  libel;  and  thereby  the  plaintiff  was  exposed  to  public  scandal,  shame  and 
disgrace;  and  the  plaintiff  had  been  and   was,  by  means  of  the  premises,  otherwise 
greatly  injured  and  damnified,  &c. 
The  defendant  pleaded,  not  guilty. 

At  the  trial  of  the  cause  before  Tindal  C.  J.,  at  the  sittings  at  Westminster  after 
the  last  term,  it  appeared  that  the  libel  was  transmitted  to  Mr.  Burnaby,  the  editor 
of  the  Police  Gazette,  inclosed  in  a  letter  signed  by  the  defendant,  with  a  request  to 
insert  it  in  the  next  Gazette.  The  letter,  which  was  received  by  Mr.  Burnaby  on  the 
29th  of  March  1843,  was  dated  from  Preston  on  the  preceding  day.  The  action  was 
commenced  on  the  19th  of  April  following. 

The  libel  was  published  twice  in  the  Hue  amd  Cry,  on  the  -list  of  March,  and  the 
5th  of  April.  On  the  25th  of  April  1843,  the  plaintiff  was  apprehended  by  a  police 
Serjeant  named  Flaxman,  and  carried  to  a  police-station  where  he  was  locked  up,  and 
afterwards  taken  to  the  Mary-le-bone  police-office.  The  following  entry  was  made  in 
the  charge-sheet :— "  Hour  brought  to  station,  [344]  1"  a.m.  Age,  33.  .lames  ( Voslin, 
on  suspicion  of  being  the  party  described  in  Police  Hw  and  Cry  of  :il  March  ls-j.'i, 
for  committing  a  fraud.  Taken  before  Mr.  Rawlinson,  who,  after  healing  police- 
serjeant,  sent  Goslin  in  custody  to  Mr.  Burnaby  at  Bow  Street,  to  know  if  any  charge 
against  Goslin.  Mr.  Burnaby  said  not  ;  and  he  was  then  discharged  a  little  after 
twelve  at  noon.''  In  consequence  of  the  notice  in  the  Police  Gazette,  the  plaintiff  was 
arrested  a  second  time  on  the  13th  of  May,  at  Hook  in  Surrey,  and  was  compelled  to 
give  bail  in  order  to  obtain  his  release. 

These  two  arrests  were  given  in  evidence  with  the  consent  of  the  defendant's 
counsel. 

The  Lord  Chief  Justice,  in  leaving  the  case  to  the  jury,  told  them,  that  the  two 
arrests,  being  subsequent  to  the  commencement  of  the  action,  were  not,  in  strictness, 
evidence  in  the  cause,  but  that  the  tendency  of  the  advertisement  was  to  cause  the 
plaintiff  to  be  arrested  upon  the  charge  of  fraud  therein  made,  and  that  the  evidence 
of  such  arrests  was  received  with  the  consent  of  the  defendant's  counsel:  his  lordship 
directed  them  to  take  all  the  circumstances  into  their  consideration,  and,  if  they  were 
satisfied  that  the  defendant  was  the  author  of  the  publication,  to  give  the  plaintiff 
such  temperate  and  reasonable  damages  as  in  their  judgment  he  was  entitled  to  upon 
the  facts  proved. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  damages  501., 
Shee  Serjt.  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  He 
submitted,  that,  although  the  defendant's  counsel  had  consented  to  evidence  being 
given  of  special  damage  accruing  to  the  plaintiff  subsequently  to  the  commencement 
of  the  action,  the  Lord  Chief  Justice  ought  to  have  cautioned  the  jury  that  they  were 
not  to  take  such  special  damage  into  consideration  [345]  in  estimating  the  damages, 
inasmuch  as  the  plaintiff  was  not  debarred,  if  he  thought  proper,  from  bringing  a 
second  action  for  the  false  imprisonment.  The  learned  Serjeant  referred  to  the  note 
to  Hamilton  v.  Vetre  ('1  Wins.  Saund.  171  b.). 

Tindal  C.  J.  I  incline  to  think,  that  whenever  counsel  allow  evidence  to  lie 
given  that  is  not  strictly  and  properly  admissible,  they  must  submit  to  all  the  conse- 
quences which  result  ;  at  any  rate,  unless  they  caution  the  judge,  in  summing  up,  to 
deprive  such  evidence  of  its  effect.  If  this  were  not  so,  a  defendant  might  gain  a 
great  advantage  without  incurring  any  risk.  In  the  present  case,  the  defendant's 
counsel  attempted,  although  unsuccessfully,  to  shew,  by  the  cross-examination  of  the 
policeman,  that  the  plaintiff'  was  instrumental  to  his  own  arrest.  By  permitting  this 
evidence  to  be  given,  the  defendant  may  possibly  have  escaped  having  a  second  action 
brought  against  him.  It  was,  therefore,  far  from  an  impolitic  thing  to  allow  damages 
to  be  assessed  for  the  whole  cause  of  complaint  in  one  action.  Under  the  circum- 
stances, I  do  not  see  how  it  was  possible  for  me,  in  summing  up  the  case,  to  exclude 
from  the  consideration  of  the  jury  any  part  of  the  evidence  that  had  been  received. 
In  my  opinion  there  ought  not  to  be  a  new  trial. 

Coltman  J.  The  defendant's  counsel  took  a  course  that  was  quite  open  to  him. 
I  see  nothing  in  the  summing  up,  as  it  is  represented  to  us,  to  shew  that  the  Lord 
Chief  Justice  left  it  to  the  jury  to  ascertain  the  amount  of  damages  suffered  by  the 
plaintiff  by  reason  of  the  two  arrests.  He  certainly  appears  to  have  adverted  to  that 
fact ;  but  he  could  not  exclude  it  from  the  consideration  of  the  jury.     What  I  under- 
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stand  his  lordship  bo  have  [346]  fcold  the  jury  is  this,  that,  in  dealing  with  the  [ibel, 
ihr\  might  take  into  their  consideration  the  subsequent  arrests  as  that  which  was 
very  likely  to  follow  from  such  a  publication.  And  I  do  not  think  the  jury  have 
given  an  exaggerated  amount  of  damages  for  such  a  libel,  unjustified. 

EuskineJ.  I  am  of  the  same  opinion.  It  was  open  to  the  defendant's  counsel 
to  take  one  of  two  courses,  either  to  agree  that  the  jury  should  give  damages  for  the 
whole  injury,  whether  sustained  before  or  after  the  bringing  of  the  action — or  to 
insist  that  all  whieh  occurred  subsequently  to  the  commencement  of  the  action  should 
be  excluded  from  the  consideration  of  the  jury.  The  defendant's  counsel  thought 
proper  to  adopt  the  former  course.  It  appears  to  me  that,  if  the  Lord  Chief  Justice 
had  told  the  jury  they  were  at  liberty  to  give  damages  for  the  arrests,  that  would 
have  been  a  misdirection.  But  there  does  not  seem  to  have  been  any  such  misdirec- 
tion in  the  case.  On  the  contrary,  the  jury  were  cautioned  that  the  plaintiff  was  not 
entitled  to  damages  in  respect  of  such  subsequent  arrests:  but  that,  inasmuch  as  the 
evidence  had  been  admitted  with  the  consent  of  the  defendant's  counsel,  it  could  not 
be  altogether  excluded.  Taken  in  connection  with  the  rest  of  the  summing  up,  that 
amounts  to  no  more  than  this,  that  the  jury  were  to  give  the  plaintiff"  such  measure 
of  damages  as  they  thought  him  entitled  to  for  the  publication  of  the  libel,  and  for 
the  mental  suffering  arising  from  the  apprehension  of  the  consequences  of  the  publica- 
tion («);  merely  treating  the  fact  of  his  having  been  afterwards  arrested  as  shewing 
that  such  apprehension  was  just. 

[347]  ( .'kesswell  J.  I  also  am  of  opinion  that  there  was  no  misdirection  in  this 
ease.  If  counsel  think  proper  to  permit  evidence  to  be  given  that  is  not  strictly 
admissible,  they  cannot  afterwards  require  it  to  be  withdrawn.  In  submitting  it  to 
the  jury,  however,  the  judge  may  moderate  the  effect  of  such  evidence  ;  as  he  may 
that  of  any  other.  It  does  not  appear  in  this  case  that  the  Lord  Chief  Justice  told 
the  jury  that  the  special  damage  alleged  ill  the  declaration  was  proved — such  special 
damage  being  the  arrest  of  the  plaintiff  before  the  commencement  of  the  action.  All 
that  he  said  to  them  with  respect  to  the  arrests  which  took  place  after  action  brought, 
was  that  they  might  be  viewed  as  a  confirmation  of  the  justice  of  the  plaintiff's  appre- 
hension of  an  arrest  being  the  probable  consequence  of  the  publication  of  the  libel. 
In  this  it  seems  to  me  his  lordship  was  quite  right. 

Kule  refused. 

Doe  dem.  Jaqtjbs  v.  Roe.     April  20,  1844. 

The  court  refused  a  rule  for  judgment  against  the  casual  ejector,  upon  a  notice  requir- 
ing the  tenant  in  a  country  ejectment,  to  appear  "on  the  first  day  of  the  term." 

Dowling  Serjt.,  moved  for  judgment  against  the  casual  ejector.  The  cause  was  a 
country  cause  ;  but  the  notice  at  the  fool  of  the  declaration,  instead  of  requiring  the 
party  to  whom  it  was  addressed,  to  appear  in  this  court  in  Easter  term  next,  required 
him  to  appear  "on  the  first  day  of  next  Easter  term." 

Per  curiam.     The  notice  you  have  given  is  clearly  an  improper  one 

Rule  refused. 

[348]    Hudson  ».  Pawoett.    April  22,  1844. 

[N.  C.  8  Scott,  N.  H.  32  :  2  D.  &  L.  81  ;   13  L  J.  C.  1'.  141.  | 

To  a  declaration  in  debt  on  a  promissory  note  for  401.,  payable  on  demand,  "with 
lawful  interest  for  the  same,''  (without  alleging  that  any  interest  was  due,)  with 
counts  for  money  lenl  and  money  due  on  an  ace it  stated,  the  defendant  pleaded 

"as  to   the   said    debts   ill    the   dcclaratio cntioned,  except    as   to  of,"  (which    he 

paid  into  court,)  payments  to  a  larger  amount,  which  the  plaintiff  accepted  "  in  full 
satisfaction  and  discharge  of  the  said  debts,  except  as  aforesaid,  and  of  all  damages 

(a)  Taking  also  into  their  consideration  the  probability  that  the  libel  might  be 
attended  with  such  results,  though  they  could  not  act  upon  the  certainty  evidenced 
by  I  he  actual  arrests. 
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by  the  plaintiff  sustained  by  reason  of  the  detention."  The  replication  traversed 
the  acceptance  in  satisfaction  :— Held,  that  the  interest  was  part  of  the  debt,  and 
also  that  it  was  recoverable,  as  such,  upon  the  pleadings. 

Debt,  by  the  payee,  against  the  maker,  of  a  promissory  note  for  401.,  dated  the 
29th  of  March  1840,  and  payable  on  demand,  "with  lawful  interest  for  the  same." 
Breach,  that,  "by  reason  of  the  non-payment  of  the  said  sum  of  401.  in  the  said  note 
specified,  being  parcel  of  the  sum  demanded  [1401.1,  an  action  had  accrued  to  the 
plaintiff  to  demand  and  have  the  same  of  and  from  the  defendant,"  The  declaration 
also  contained  counts  alleging  that  the  defendant  was  indebted  to  the  plaintiff  in  50L 
for  money  lent,  and  in  501.  for  money  found  due  from  the  defendant  to  the  plaintiff 
upon  an  account  stated. 

The  defendant  pleaded,  first,  as  to  the  said  debts  in  the  declaration  mentioned, 
except  so  far  as  the  same  relate  to  the  sum  of  51.,  parcel  of  the  sum  of  money  in  the 
first  count  of  the  declaration  mentioned,  that,  on  divers  days  after  the  accruing  of  the 
said  debts  and  before  the  commencement  of  this  suit,  he  the  defendant  paid  to  the 
plaintiff,  and  the  plaintiff  then  accepted  and  received  of  and  from  the  defendant, 
divers  sums  of  money,  amounting,  to  wit,  to  the  sum  of  1501.  in  full  satisfaction  and 
discharge  of  the  said  debts,  except  as  aforesaid,  and  of  all  damages  by  the  plaintiff 
sustained  by  reason  of  the  detention  of  the  said  debts,  except  as  aforesaid — verification  ; 
secondly,  a  set-off  of  1501.  for  money  lent,  money  paid,  and  money  due  on  an  account 
stated  ;  thirdly,  payment  of  51.  into  court. 

The  plaintiff,  by  his  replication,  traversed  the  first  two  pleas,  and  took  the  51.  out 
of  court. 

[349]  At  the  trial  before  Wightman  J.,  at  the  last  summer  assizes  at  York,  a 
verdict  was  found  for  the  defendant,  leave  being  reserved  to  move  to  enter  a  verdict 
for  the  plaintiff,  if  interest  was  recoverable  upon  the  pleadings  as  they  stood. 

Sir  T.  Wilde  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  plaintiff,  with  41.  10s.  damages,  or  for  such  other  sum  as  the  court  should 
direct, 

Byles  Serjt.  now  shewed  cause.  The  first  plea  is  pleaded,  not  to  the  whole  cause 
of  action  except  as  to  51.,  but  to  the  debts  only.  [Tindal  C.  J.  The  commencement 
of  the  plea  is  an  answer  only  to  the  debts  mentioned  in  the  declaration  ;  but  it  after- 
wards alleges,  that  the  payments  were  accepted  and  received  "in  full  satisfaction  and 
discharge  of  the  said  debts,  except  as  aforesaid,  and  of  all  damages  by  the  plaintiff 
sustained  by  reason  of  the  detention  of  the  said  debts,  except  as  aforesaid.']  The 
plea  is  an  answer  as  to  so  much  of  the  declaration  only  as  it  professes  to  answer  in  the 
commencement:  Gray  v.  Pindar  (2  B.  &  P.  427),  Henry  v.  Earl  (8  M.  &  W.  228, 
9  Dowl.  P.  C.  725).  The  plaintiff  might  probably  have  demurred,  or  he  might  have 
signed  judgment  by  nil  dicit  in  respect  of  the  part  left  unanswered  ;  Imt  the  defect  is 
cured  after  verdict.  [Tindal  C.  J.  referred  to  1  Wins.  Saund.  28,  n.  (3),  where  it  is 
said:  "If  a  plea  begins  with  an  answer  to  the  whole  declaration,  but,  in  truth,  the 
matter  pleaded  is  only  an  answer  to  part,  the  whole  plea  is  bad,  and  the  plaintiff  may 
demur.  But,  if  a  plea  begin  only  as  an  answer  to  part,  and  is  in  truth  but  an  answer 
to  part,  or  though  in  law  it  is  an  answer  to  the  whole,  it  is  a  discontinuance,  and  the 
plaintiff  must  not  demur,  but  take  his  judgment  for  that  as  by  nil  dicit  :  for,  if  he 
[350]  demurs  or  pleads  over,  the  whole,  action  is  discontinued."  Coltman  J.  Is  not 
the  interest  here  a  debt I  In  Watkms  v.  Morgan  (6  C.  &  P.  661),  A.  covenanted  to 
pay  B.  2701.  on  the  15th  of  December,  with  interest  up  to  that  time.  Not  having 
done  so,  B.  brought  an  action  of  debt,  laying  his  damages  at  101.  :  and  it  was  held 
that  B.  could  not  recover  any  more  than  the  principal,  the  interest  up  to  the  15th  of 
December,  and  101.  more,  although  the  interest,  up  to  the  time  of  the  action,  amounted 
to  a  larger  sum  ;  and  the  judge  at  the  trial  refused  to  allow  the  declaration  to  be 
amended  by  inserting  therein  a  larger  sum  than  101.  as  the  damages.  Can  you 
distinguish  that  case  from  the  present  ?]  It  must  be  admitted  that  it  is  difficult  to 
do  so. 

TlNDAL  C.  .1.  If  the  interest  forms  part  of  the  debt,  as  I  think  it  clearly  does, 
//  nthiiis  v.  Morgan  is  a  conclusive  authority  in  the  plaintiff's  favour.  On  the  other 
hand,  if  it  does  not,  it  appears  to  me  to  be  too  late  to  take  this  objection  on  a  motion 
for  a  new  trial,  after  the  parties  have  gone  down  to  trial  upon  an  issue,  whether 
tin'  plaintiff  accepted  and  received  the  money  in  the  plea  mentioned  in  full  satisfaction 
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and  discharge  of  the  debts,  except,  &c,  ; 1 1 1 <  1  of  ;ill  damages  sustained  by  reason  of  the 
(Irlciitiiin  of  such  debts. 

The  rest  of  the  court  concurred. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff,  with  :2s.  6d.  damages  (/<)'. 

[351]       ROBSON    V.    JONASSOHN    AND   FLETCHER.      April  22,  1844. 

The  messenger  to  a  Hat  in  bankruptcy  appointed  by  the  commissioners  under  the 
6  G.  4,  c.  16,  s.  27,  may  be  removed  by  the  assignees. 

1  )i'bt,  for  work  and  labour,  done  for  the  defendants  by  the  plaintiff,  (as  messenger  to 
a  Hat  in  bankruptcy  awarded  against  one  Proud,  under  which  the  defendants  had 
been  appointed  assignees);  and  for  money  paid  by  the  plaintiff  to  the  use  of  the 
defendants. 

Plea,  never  indebted. 

At  the  trial  before  Cresswell  J.  at  the  last  summer  assizes  for  the  county  of  1  >urham, 
the  following  facts  appeared  in  evidence. 

The  Hat  against  Proud  issued  on  the  24th  of  December  1840.  The  plaintiff  was 
duly  appointed  messenger,  by  the  commissioners,  upon  the  opening  of  the  Hat,  on  the 
i!  1st  of  January,  1841.  The  warrant  of  seizure  (see  6  Gr.  4,  c.  16,  s.  27)  contained  the 
following  usual  clause,  "and  what  you  shall  so  seize,  you  shall  keep  in  your  possession 
till  we  give  you  orders  for  the  disposal  thereof "  (b)\  The  plaintiff  put  one  Redfern 
into  possession.  The  defendants  were  chosen  assignees  on  the  12th  of  February,  when 
they  gave  the  plaintiff  notice  that  they  should  no  longer  require  his  services  as 
messenger,  and  appointed  one  Crowe  in  his  place,  who  asked  Redfern  to  continue  in 
possession  for  him.  After  this  the  plaintiff,  at  the  request  of  the  solicitor  to  the  Hat, 
served  certain  summonses,  and  attended  two  meetings.  On  the  14th  of  April  the 
bankrupt's  effects  were  sold  by  the  defendants. 

The  plaintiff  afterwards  sent  in  a  claim,  consisting  of  three  separate  classes  of 
charges ;  one,  for  keeping  possession  down  to  the  choice  of  the  plaintiffs,  as  assignees  ; 
a  second,  for  keeping  possession  to  the  time  of  the  sale,  amounting  to  151.  10s.  ;  and  a 
third,  for  the  service  [352J  of  the  summonses  and  attendance  at  the  meeting,  amounting 
to  21.  13s.  4d.  In  October  the  commissioners  made  an  order  for  the  payment  of  the 
whole  of  tin;  plaintiff's  charges  ;  but  it  appeared  that  their  attention  was  not  called  at 
the  time  to  the  circumstances  of  the  case.  The  defendants  paid  the  first  item  of  the 
demand,  but  resisted  the  last  two  ;  the  amount  of  which,  the  present  action  was  brought 
to  recover. 

I'mler  his  lordship's  direction  the  jury  found  a  verdict  for  the  plaintiff  for 
21.  138.  Id.  the  amount  of  the  last  charge,  leave  being  reserved  to  the  plaintiff  to 
move  to  increase  the  damages  by  the  sum  of  151.  Ids.  and  to  the  defendants  to  move 
to  set  aside  the  verdict  and  enter  a  verdict  for  themselves. 

In  last  Michaelmas  term  cross  rules  were  obtained  accordingly  by  Byles  Serjt.  for 
the  plaint  ill',  and  Talfourd  Serjt.  for  the  defendants. 

Talfourd  Serjt.  now  shewed  cause  against  the  rule  to  increase  the  damages  (it). 
The   question   is   whether  a    messenger    to  a.    Hat    has   such    a    \ested    interest    in    his 

appointment,  that  the  assignees  cannot  remove  him.  Hamberv.  Pww(2C.  &  M.  209, 
I  I'yrwh.  tl)  will  be  relied  upon  on  the  other  side.     That  was  a  similar  action  to  the 

present  ;  and  it  was  held  that  it  is  not  necessary  for  the  plaintiff  to  prove  an  employ- 
ment by  the  assignee,  or  any  express  recognition  as  messenger,  as  the  facts  of  his 
having  acted  as  messenger,  and  of  the  expenses  incurred,  must  have  been  known  to 
the  assignee.      In   that   case,   however,    the  assignee   suffered   the   messenger   to  go  on 

(A)1  The  plaintiff  declared  for  the  principal  only,  demanding  401.,  the  amount  of 

the  note,  without   interest.      QusrO,  whether   the   interest,  not    being  declared   tor,  was 

recoverable  as  debt,  and  whether,  being  part  of  the  debt,  it  could  be  recovered,  as 
damages.  El  vide  Dickensm  v.  Harrison,  I  Price,  282,  ante,  vol.  i.  306,  316,  320,  323; 
1  Wms.  Saund.  201,  n.  (I). 

(b)1  See   the   form   of   the   warrant,  Mont.  .V  Avr.   P>.    L.  App-   pp.   33,34,  2  Cooke, 

I?.  L.  I '.». 

('()  The  learned  serjeant  admitted    that    there  was   e\nlciice   of  an   employment  of 

the  plaintiff  by  the  solicitor  to  the  Hat,  sufficient  to  sustain  the  verdict  fof  21.  13b,  Id. 
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acting  iii  that  capacity.  Here,  the  assignees  actually  removed  the  messenger;  which 
they  clearly  had  a  right  to  do;  the  [353]  whole  power  over  the  bankrupt's  estate 
being  vested  in  them. 

Byles  Serjt.  in  support  of  his  rule.  The  original  appointment  and  warrant  by  the 
commissioners  continue  in  force.  The  plaintiff  was  bound,  under  that  warrant,  to 
keep  possession  of  the  bankrupt's  property  till  he  received  orders  for  its  disposal  from 
the  commissioners.  [Tindal  C.  .T.  He  could  not  prevent  the  assignees  from  selling.] 
If  any  difficulty  had  arisen  there  might  have  been  an  application  to  the  commissioners. 
The  sum  now  in  dispute  has  been  allowed  by  them.  [Cresswell  .1.  Their  attention 
was  not  called  to  the  matter.  Tindal  C.  J.  It  would  be  singular  if  the  assignees 
could  not  appoint  a  person  to  keep  the  property  which  the  law  vests  in  them.]  The 
effect  of  the  warrant  was  discussed  in  Page,  Ex  parte  (1  Rose,  2,  17  Ves.  59,  and  see 
I  Christ.  B.  L.  195).  In  Sly  v.  Stevenson  (2  ('.  &  I'.  464)  it  was  decided  that  a  warrant 
to  search  for  the  goods  of  a  bankrupt  in  the  house  of  a  third  person,  is  not  valid  if 
granted  to  any  one  except  the  messenger  under  the  commissioner  (c).  [Cresswell  J. 
By  the  thirty-first  section  of  the  6  G.  4,  c.  16  (d),  the  messenger  appears  to  be  only 
protected  for  acts  done  before  the  choice  of  assignees.]  If  the  court  upholds  the  right 
of  assignees  to  remove  the  messenger,  they  will  have  to  import  into  the  warrant  the 
winds — "or  until  the  choice  of  assignees."  [Tindal  C.  J.  So,  in  any  general  appoint- 
ment it  might  be  said  [354]  that  the  words  "until  death"  should  be  imported.  We 
give  effect  to  the  result  of  the  law.] 

Per  curiam.      Rule  discharged. 


Sharpe  r.  Hancock.    April  22, 1S44. 

[S.  C.  8  Scott,  N.  K.  46 ;   13  L.  4.  C.  1'.  138  :  8  Jur.  382.] 

A  drain  was  made  in  pursuance  of  an  award  by  the  commissioners  under  an  inclosure 
act,  passing  along  Blackacre,  and  over  and  across  Whiteacre  ;  by  which  award  it 
was  ordered,  that  the  owners  of  the  lands  over  which  the  drain  passed,  should 
cleanse  and  keep  the  same  of  a  sufficient  width  and  depth  to  carry  oft"  the  water 
intended  to  run  down  the  same.  The  occupier  of  Blackacre  afterwards  opened  a 
sough  or  underdrain  into  the  awarded  drain  :  Held,  that  this  method  of  draining 
not  being  contemplated  by  the  award,  the  owner  of  Whiteacre  was  not  required 
to  keep  the  awarded  drain  of  sufficient  capacity  to  carry  off  the  water  from  the 
sough. 

Case,  for  omitting  to  cleanse  a  drain  or  watercourse  ;  whereby  the  plaintiff's  lands 
were  flooded. 

The  declaration,  which  was  in  the  ordinary  form  (see  2  Chitt.  PI.  6th  edit.  562, 
I  Q.  B.  766),  contained  two  counts  ;  the  first  for  suffering  the  drain  to  be  choked  up 
with  mud,  &c.  ;  the  second  for  putting  soil,  <fec.  into  the  drain.  Each  count  con- 
tained the  usual  allegation  that  the  water  and  moisture  of,  in,  and  upon  the  close 
of  the  plaintiff  were  used  and  accustomed  to  run,  flow,  and  pass  away,  and  did  run, 
&c,  and  of  right  onght  to  have  run,  tie,  and  still  of  right  ought  to  have  run,  &c.  out 
of  and  from  the  said  close  of  the  plaintiff  unto,  into,  through,  over  and  along  the  said 
close  of  the  defendant,  &c. 

The  defendant  pleaded,  first  (to  the  whole  declaration),  not  guilty  ;  secondly,  and 
thirdly  to  the  first  and  second  counts  respectively,  pleas  traversing  the  above  allega- 
tions as  to  the  plaintiff's  right. 

On  all  these  pleas  issue  was  joined. 

At  the  trial  before  Patteson  J.,  at  the  last  summer  assizes  for  Nottinghamshire, 
the  following  facts  appeared  in  evidence. 

(c)  This  was  not  the  case  of  a  warrant  to  seize  under  the  twenty-seventh  section 
of  the  statute  6  G.  4,  c.  16,  but  of  a  magistrate's  search-warrant,  issued  under  the 
twenty-ninth  section,  which  expressly  authorizes  a  justice  of  the  peace  to  grant  such 
a  warrant  "to  the  person  so  deputed  by  the  commissioners  as  aforesaid." 

(d)  "  No  action  shall  be  brought  against  any  person  so  appointed  by  the  commis- 
sioners, for  any  thing  done  in  obedience  to  their  warrant,  prior  to  the  choice  of 
assignees,  <fcc.  without  making  the  petitioning  creditor  defendant." 
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[355]  The  plaintiff  was  the  occupier  of  an  antient  close,  called  the  Moor  Close,  in 
the  township  of  Lyceston,  in  the  county  of  Nottingham  ;  and  the  defendant  was  the 
Occupier  of  an  adjoining  close,  lying  lower  down,  which  had  been  formerly  allotted  to 
one  William  Brown,  under  an  award  made  by  commissioners  pursuant  to  an  inclosure 
BOt,  32  (!.  3,  c.  xlix. 

By  sect.  7  of  that  act,  the  commissioners  were  empowered  to  set  out  and  appoint 
certain  public  bridle-roads,  &c.  ditches,  drains,  watercourses,  &c.  in,  over,  and  upon 
the  lands  and  grounds  thereby  intended  to  be  divided  and  inclosed,  and  also  in,  over, 
and  through  the  antient  inclosures  within  the  said  township. 

By  an  award  made  in  the  year  1705,  in  pursuance  of  this  act,  the  commissioners 
Bet  <mt  and  appointed  a  drain  or  watercourse,  which,  after  passing  through  other 
lands,  was  to  pass  along  the  east  side  of  the  Moor  Close,  and  over  and  across  the  allot- 
ment therein  made  to  William  Brown. 

The  award  contained  the  following  clause  : — 

"And  we  do  order  and  direct  that  the  owners,  or  occupiers,  of  the  lands  over 
which  such  drains  respectively  pass,  do  make,  and  for  ever  hereafter  cleanse  and  keep, 
the  same  of  sufficient  width  and  depth  to  carry  ofl'  the  water  intended  to  run  down 
the  same." 

The  drain  was  made  in  pursuance  of  the  award  ;  and  in  the  year  \)<0S,  the  then 
occupier  of  the  plaintiff's  close,  cut  a  sough,  or  under-drain,  across  a  portion  of  that 
close,  which  sough  opened  into  the  awarded  drain.  There  was  much  contradictory 
evidence  as  to  the  precise  point  at  which  the  sough  opened  into  the  awarded  drain, 
;ui.|  aNo  as  to  the  effect  produced  by  such  opening;  the  witnesses  for  the  plaintiff, 
stating,  that  eighteen  or  twenty  years  ago  the  water  flowed  freely  from  the  sough 
into  and  along  the  awarded  drain  ;  those  for  the  defendant,  asserting,  that,  in  conse- 
quence of  the  [356]  sough  having  been  originally  constructed  in  an  improper  manner, 
the  water  never  did  How  from  it. 

At  the  close  of  the  plaintiff's  case,  a  nonsuit  was  applied  for  on  the  part  of  the 
defendant,  upon  the  ground  that  no  such  user  had  been  made  out  as  would  give  the 
plaintiff  a  title  under  the  last  prescription  act  (•'!  .V  1  W.  4,  c.  71).  The  plaintiff, 
however,  disclaimed  putting  his  case  upon  user,  but  insisted  that  he  had  acquired  a 
title  to  make  the  sough  under  the  award. 

The  learned  judge  refused  to  stop  the  case  :  and  after  the  defendant's  evidence 
had  been  gone  through,  his  lordship,  in  summing  up,  told  the  jury  that  the  question 
for  their  consideration  was,  whether  the  plaintiffs  land  was  ever  drained  by  the  drain 
which  ran  through  the  defendant's  close;  that  if  they  were  of  opinion  that  the 
plaintiffs  land  had  been  drained,  either  by  means  of  I  he  awarded  drain  or  of  the 
sough,  for  twenty  years  before  the  defendant  obstructed  it,  the   plaintiff  was  entitled 

to  a  verdict;  but  his  Lordship  reserved  leave  to  the  defendant  to  move  to  enter  a 

nonsuit. 

The  jury  returned  a  verdict  for  the  plaintiff,  with  51.  damages. 

Sir  T.  Wilde  Serjt,  in  last  Michaelmas  term  (7th  of  November),  obtained  a  rule 
nisi  for  a  nonsuit,  pursuant  to  the  leave  reserved,  or  for  a  new  trial  on  the  ground 
thai  the  verdict  was  against  the  evidence. 

Talfourd  and  Byles  Serjts.  (with  whom  was  Whitehurst)  now  shewed  causa 
Under  the  award  the  plaintiff  had  a  right  to  have  the  water  carried  off  his  land, 
whether  such  water  Mowed  from  the  sough  or  from  the  awarded  drain.  The  question 
in  the  case  really  is,  what  water  was  intended  by  the  award,  to  run  down  [357]  the 
drain.  If  the  plaintiff  was  not  at  Liberty  to  make  the  sough,  tor  the  belter  draining 
of  his  land,  it  might  be  said  he  had  no  tight  to  make  ElUTOWS  in  his  land,  which  would 
act  as  surface  drains.  [Cresswell  J.  5fou  might  try  the  question  by  supposing  there 
was  no  awarded  drain.  Would  the  plaintiff  have  a  right  to  underdraw  upon  the 
defendant's  laud  .']  If  there  had  been  an  antient  ditch  there,  the  plaintiff  would  have 
had  a  right  to  use  it  to  drain  his  find.  The  defendant  has  :l  servitude  imposed  iii 
respect  of  the  drain,  and  is  bound  to  keep  it  open  (<<)■     Even  supposing  the  award  to 

(a)  The  learned  counsel  referred  i  < >  <  :.tlc  v  Whatley  on  Base nts  (p.  L81),  where 

it  is  saiil  that,  "with  regard  to  watercourses  altogether  artificial,  there  seems  no 
reason  to  doubt  that  the  long  continued  submission  of  the  lervient  owner  lo  I  he  dis 
charge  of  water  upon  his  tenement,  or  to  the  ''ond i id  in;;  of  1 1  through  his  land  by  the 
owner  of  the  dominant  tenement,  will  confer  the  right  to  continue  the  discharge  oi 

the  water,  or  to  receive  the  supply  of  it.        \  ide   I  I   A.  &  E.  571. 
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be  equivocal  in  its  terms,  the  court  will  not  impose  a  limit  to  the  quantity  of  water 
which  ought  to  flow  along  the  drain. 

Sir  T.  Wilde  and  Channell  Serjts.  (with  whom  was  Waddington),  in  support  of 
the  rule.  Where  a  party  has  a  right  to  a  watercourse,  he  cannot  so  alter  it  as  to 
increase  the  liabilities  of  others.  The  plaintiff  has  a  right,  under  the  award,  to  the 
carrying  off  of  all  the  water  that  would  have  flowed  through  the  awarded  drain  ;  but 
it  is  clear  the  commissioners  did  not  contemplate  any  system  of  under-draining. 
[Coltman  J.  You  would  say  that  the  plaintiff  could  not  make  a  grip  from  any  part 
of  his  close  into  the  awarded  drain.]  He  could  not,  so  as  to  alter  the  defendant's 
liability.  There  is  no  complaint  that  the  portion  of  the  awarded  drain  which  runs 
across  the  defendant's  close,  is  of  insufficient  capa-[358]-city  to  carry  off  all  the  water 
that  would  naturally  run  down  the  awarded  drain  independently  of  the  sough.  The 
real  grievance  is  the  obstruction  of  the  sough. 

Tindal  C.  J.  Upon  the  evidence  reported  to  us,  it  appears  to  me  that  the  plaintiff 
has  failed  to  make  out  his  case.  The  right  which  he  claims  by  his  declaration,  and 
which  is  denied  by  the  pleas,  is  sought  to  be  supported  under  the  award  made  by  the 
commissioners  under  the  inclosure  act.  The  plaintiff  shews  no  title  by  usage,  so  as  to 
bring  himself  within  the  operation  of  the  late  prescription  act.  The  question  for  our 
determination  therefore  is,  whether  the  right  which  he  claims,  is  given  him  by  that 
award.     (His  lordship  read  the  terms  of  the  act  and  award,  ut  supra.) 

It  appears,  therefore,  that  the  award  casts  the  liability  to  cleanse  the  drains,  upon 
those  parties  through  whose  lands  the  drains  were  to  pass.  It  does  not  very  clearly 
appear,  whether  that  part  of  the  awarded  drain  into  which  the  plaintiffs  sough  opens, 
is  in  his  own  soil.  If  it  is,  the  evil  of  which  he  complains  is  of  his  own  creation.  But 
if  it  be  in  the  defendant's  soil,  the  point  for  our  consideration  is,  whether  the  defendant 
has  been  guilty  of  any  breach  of  duty  in  omitting  to  do  something  which  by  the 
award  he  is  required  to  do.  Now  all  that  the  award  requires  him  to  do,  is  to  make, 
and  cleanse  and  keep,  a  drain  of  sufficient  width  and  depth  to  carry  orl'  the  water 
intended  to  run  down  the  same.  This  award  is  not  to  be  construed  as  though  it  had 
been  made  within  a  few  days  of  the  present  time.  It  appears  that  all  that  the  com- 
missioners intended  was  that  the  drain  should  be  sufficient  to  carry  off  all  such  water 
as  was  injurious  to  the  lands  at  the  time  the  award  was  made.  The  sough  was  made 
by  the  plaintiff,  several  years  afterwards,  for  the  purpose  of  more  effectually  draining 
[359]  his  land.  I  cannot  think  that  the  commissioners  contemplated  the  making  of 
such  an  under-drain ;  so  as  to  vary  and  increase  the  Liabilities  of  the  occupiers  of  other 
lands  through  which  the  awarded  drain  was  to  run,  and  render  it  necessary  to  widen 
or  deepen  that  drain.  It  seems  to  me,  therefore,  that  in  either  view  of  the  case,  the 
plaintiff  has  no  right  of  action,  and  that  the  rule  for  entering  a  nonsuit  must  be  made 
absolute. 

Coltman  J.  I  am  of  the  same  opinion.  The  award  is  certainly  most  lamentably 
vague  in  its  terms,  not  explaining  what  water  was  intended  to  run  down  the  awarded 
drain.  But  it  seems  to  me  that  the  only  right  the  plaintiff  can  claim  under  the  award, 
is,  to  have  a  drain  of  sufficient  capacity  to  carry  off  all  the  water  which  would,  in  the 
ordinary  course  of  husbandry,  have  flowed  into  it  at  the  time  the  award  was  made. 
The  sough  or  under-drain  was  not  in  existence  at  the  time  the  award  was  made  ;  and, 
at  the  trial,  the  plaintiff  appears  to  have  addressed  his  evidence  exclusively  to  the 
incapacity  of  the  awarded  drain  to  discharge  the  water  from  that  sough.  It  seems  to 
me  that,  in  so  doing,  he  totally  mistook  the  extent  of  his  rights  and  of  the  liability  of 
the  defendant. 

Ekskine  J.  The  complaint  of  the  plaintiff  is,  that  the  defendant,  by  obstructing 
that  part  of  the  awarded  drain  which  passes  through  his  close,  has  prevented  the  water 
from  Mowing  off  the  plaintiff's  land  as  it  ought  to  have  flowed  under  the  award.  If 
any  injury  of  the  kind  has  happened,  it  appears  to  me  to  be  traceable  to  the  fact  of 
the  award  having  left  the  state  of  this  particular  close  unprovided  for.  It  is  not  con- 
clusively shewn  by  the  evidence,  that  the  awarded  drain  was  originally  cut  deeper 
than  the  under-drain  ;  on  the  [360]  contrary,  that  appears  to  have  been  lower  than 
the  awarded  drain.  I  agree  that  the  plaintiff  has  not  shewn  any  injury  sustained  by 
him,  to  be  the  consequence  of  any  misconduct  on  the  part  of  the  defendant. 

Cresww'ell  J.  concurred. 

Rule  absolute,  to  enter  a  nonsuit. 
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LaCKINGTON  ani>  Another,  Assignees  of  Peter  Paul  the  Elder  and  Peter  Paul  the 
Younger,  Bankrupts,  v.  Atherton.     April  23,  1844. 

[S.  C.  8  Scott,  N.  R.  38  ;   13  L.  J.  C.  P.  140  ;  8  Jur.  407.] 

Certain  timber,  which  was  deposited  in  the  name  of  A.,  the  importer,  in  the  Weal 
India  Docks,  was  sold  by  him  to  B.  B.  afterwards  contracted  to  sell  the  timber  to 
C.,  who  accepted  a  bill  for  the  amount,  15.  giving  him  an  invoice  of  the  timber,  and 
a  delivery  order.  The  clock  company  refused  to  deliver  the  timber  except  upon  an 
oilier  from  A.  C.  became  bankrupt  without  having  obtained  such  an  order;  and 
the  bill  was  dishonoured. — Held,  that  there  had  been  no  constructive  delivery  to  C, 
so  as  to  put  an  end  to  B.'s  lien  on  the  timber  for  the  price. — Held,  also,  that  B.  was 
not  estopped,  by  having  given  a  delivery-order,  from  disputing  the  operation  of 
such  order  as  a  constructive  delivery  of  the  timber. 

Trover,  to  recover  the  value  of  certain  deals. 

Pleas ;  first,  not  guilty ;  secondly,  that  the  plaintiffs  were  not  possessed  as 
assignees. 

At  the  trial  before  Cress  well  J.,  at  the  sittings  for  Westminster,  after  last 
Michaelmas  term,  the  following  facts  appeared  in  evidence.  The  deals  were  imported 
by  one  Tindal  from  Quebec,  and  deposited,  and  entered  in  his  name,  in  the  docks  of 
the  West  India  Dock  Company.  He  afterwards  sold  them  to  the  defendant  and  one 
Congreve  (since  deceased),  who  were  timber-merchants  in  Northamptonshire.  In  the 
month  of  September  1839,  the  defendant  and  Congreve  contracted  to  sell  the  deals, 
Ear  2501.  1  .'5s.  4d.,  to  the  bankrupts,  who  were  timber-merchants  in  London,  [361]  to 
be  paid  fur  by  a  bill  at  seven  months.  A  bill  for  the  amount  was  accepted  by  the 
bankrupts,  on  the  27th  of  September;  and  on  the  same  day,  an  invoice  of  the  deals 
was  delivered  to  them,  and  a  delivery-order  signed  by  the  defendant,  was  addressed 
to  the  dock  company,  on  the  12th  of  October.  This  order  was  presented  by  the 
bankrupts  to  the  superintendent  of  the  docks,  who  stated  that  it  could  not  be  executed, 
and  that,  according  to  the  practice  of  the  dock  company,  a  delivery  order  from  Tindal 
was  required.  The  bankrupts  did  not  obtain  any  further  order ;  and  on  the  30th  of 
October  a  Sat  issued  against  them,  under  which  the  plaintiffs  were  chosen  assignees. 
On  the  11th  of  November,  the  defendant  having  obtained  a  delivery  order  from 
Tindal,  bearing  date  prior  to  the  sale  to  the  bankrupts,  removed  the  deals  from 
the  West  India  Docks.  The  bill  given  by  the  bankrupts,  was  dishonoured,  and 
remained  unpaid. 

The  learned  judge  was  of  opinion,  as  contended  on  the  part  of  the  defendant,  that 

there  had  been  no  constructive  delivery  of  the  deals  to  the  bankrupts,  and  that  as 

they  were  unpaid  for,  the  defendant  was  entitled  to  stop  them  ;    and  he  directed  a 

nonsuit,  reserving  leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  the  amount 

[aimed. 

Channel]  Serjt.  in  last  term,  obtained  a  rule  nisi,  accordingly. 

Byles  Serjt.  now  shewed  cause.  The  defendant  had  not  parted  with  his  posses 
moii  of  tin'  deals,  and  his  lieu  therefore  remained.  The  delivery  order  given  by  him 
and  Congreve,  cannot  be  considered  as  a  constructive  delivery.  That  order  was  of  no 
avail,  the  only  person  who  could  give  a  valid  order  being  Tindal,  in  whose  name  the 
goods  continued  to  stand  ;  and  if  the  de-[362] -feiidant  had  become  bankrupt,  Tindal 
might,  as  against  him,  have  slopped  the  deals,  since  it  does  nut  appear  that  he  has 
paid  for  them.     Dixon  v.  Yates(a)  and   Townley  v.  Crump  (4  A.  &  E.  58,  5  New  &  M. 

609)  are  precisely  in  point. 

Channell  Serjt.  in  support  of  the  rule.  If  Tindal  s  order  was  necessary  to  give 
validity  to  the  transfer  from  the  defendant  to  the  bankrupts,  still  the  defendant, 
having  assumed  a  right  to  transfer,  is  estopped  from  setting  up  his  want  of  that  right, 
arising  from  his  omission  to  procure  a  proper  delivery-order.  But  there  is  no  reason 
to  assume  that  Tindal  was  an  unpaid  vendor;  and  supposing  the  defendant  and 
Congreve  to  have  paid  him  at  the  time  of  their  purchase,  they  would  have  the  property 
in  the  deals,  and  the  right  of  possession,  at  the  time  they  gave  the  delivery  oiiler  to 
the  bankrupts ;  and  then  such  order  would  operate  as  a  constructive  delivery.     The 

(a)   ~>  B.  &  Ad.  313,  2  New  &  .Mann.  177.     And  sec  ante,  vol.  ii.  805,  vol.  iv.  L082. 
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assent  of  the  wharfinger  has,  in  some  cases,  been  considered  as  requisite  to  give  validity 

to  such  a  transfer.     Such  an  assent  existed  in  Harmam  v.  Anderson  (2  Campb.  243), 

where  the  wharfinger,  upon  receipt  of  a  delivery-note,  had  transferred  the  goods  in 
his  books  into  the  name  of  the  purchaser;  but  Lord  Ellenborough  afterwards  said, 
with  the  concurrence  of  the  rest  of  the  court, — "After  the  note  was  delivered  to  the 
wharfingers,  they  were  bound  to  hold  the  goods  on  account  of  the  purchaser.  The 
delivery-note  was  sufficient,  without  any  actual  transfer  being  made  in  the  hooks. 
From  thenceforth  they  became  the  agents  of  Dudley,  the  bankrupt  (the  purchaser). 
They  themselves  might  have  a  lien  upon  the  goods,  and  be  justified  in  detaining  them 
till  that  was  satisfied  :  but,  as  between  vendor  and  vendee,  the  delivery  was  complete, 
and  the  right  to  stop  in  [363]  transitu  was  gone."  The  principle  of  that  case  is 
recognized  "in  Withers  v.  L;i**  (4  Campb.  237,  Holt,  18)  and  Lucas  v.  Dorrien  (7  Taunt. 
278,  1  J.  B.  Moore,  29).  In  Dixon  v.  Yates  and  Tovmley  v.  Crump  there  had  been 
no  deli  very -order  by  the  vendor,  and  the  goods  remained  in  the  warehouse  of  the 
vendor  himself. 

TlNDAL  C.  •'.  This  is  an  action  by  the  assignees  of  bankrupts  in  respect  of  goods 
for  which  the  bankrupts  had  never  paid  ;  and  the  question  is,  whether  the  defendant 
stopped  the  goods  before  there  was  an}'  delivery  to  the  vendees.  And  it  appears  to 
me,  from  the  facts  of  the  case,  that  the  stoppage  did  take  place  before  there  was  any 
delivery.  Where  goods  have  not  been  paid  for,  there  must  be  either  an  actual  or 
constructive  delivery  to  the  vendee,  in  order  to  put  an  end  to  the  vendor's  right  of 
stoppage.  In  this  case  there  clearly  was  no  actual  delivery.  The  question  is,  was 
there  a  constructive  delivery.  The  timber  was  deposited  by  Tindal  with  the  dock 
company,  and  was  entered  in  their  books  in  his  name.  The  defendant  ami  Congreve, 
who  had  purchased  from  Tindal,  sold  to  the  bankrupts,  and  gave  them  a  delivery 
order.  If  that  order  had  been  in  the  name  of  Tindal,  all  would  have  been  right  ; 
there  would  have  been  a  constructive  delivery  to  the  bankrupts,  and  the  property 
would  now  have  vested  in  their  assignees.  But  the  delivery-order  was  in  the  name 
of  persons  who  were  strangers  to  the  company — namely,  the  defendant  and  Congreve, 
to  whom  there  had  been  a  sale  by  Tindal.  The  question  is,  whether  that  order  was  a 
document  which  the  company  were  bound  to  obey.  The  company  were  neither  the 
servants  nor  the  agents  of  the  defendant  and  Congreve:  they  were  the  agents  of 
Tindal :  and  the  order  in  question  was,  in  effect,  no  order  at  all  upon  them.  It  seems 
to  me,  on  this  short  ground,  [364]  that  there  was  no  constructive  delivery  to  the 
bankrupts.  I  cannot  distinguish  this  case,  in  principle,  from  Duron  v.  Yates,  though 
the  facts  there  were  somewhat  different.  It  has  been  contended  here,  that  the  dis- 
tinguishing fact  between  the  two  eases  is,  the  giving  of  the  delivery-order  by  the 
defendant  and  Congreve,  and  that  the  defendant  ought  thereby  to  be  estopped  from 
saying  that  he  was  not  in  a  situation  to  give  a  valid  order.  And  if  the  situation  of 
the  bankrupts  had  been,  in  any  manner,  altered  by  the  delivery  of  the  one  order 
instead  of  the  other,  there  might  have  been  something  in  the  objection;  but  the 
bankrupts  never  paid  for  the  goods.  Their  assignees  are  standing  upon  a  strict  point 
of  law  ;  and  I  think  it  is  against  them,  and  that  the  nonsuit  was  right. 

Colt.max  .1.  Harmam  v.  Anderson  is  the  only  authority  upon  which  the  plaintiff's 
can  really  rely.  In  Wi&lws  v.  Dyss,  although  it  recognises  the  former  case,  the  point 
was  entirely  different.  In  Lucas  v.  Dorrien  the  question  was,  not  as  to  any  right  of 
stoppage  in  transitu,  but  whether  the  property  hail  passed.  It  is  not  material, 
therefore,  upon  this  question.  Harman  v.  Anderson  certainly  shews  that  the  delivery 
of  an  order  to  a  wharfinger  will  put  an  end  to  the  right  of  the  vendor  to  stop  in 
transitu.  But  there,  the  wharfinger  was  bound  to  obey  the  order  ;  which  is  not  the 
case  here:  for  the  dock  company  were  not  bound  to  obey  the  order  of  the  defendant 
and  Congreve.  There  was  no  actual  delivery  to  Paul  and  Co.  :  and  the  dock  company 
not  being  agents  of  the  defendant,  the  order  from  him  and  Congreve,  was  no  construc- 
tive delivery  to  Paul  and  Co.  The  only  ground  upon  which  "the  plaintiffs  can  rest 
their  case  is,  that  giving  the  delivery-order  by  the  defendant  and  Congreve  acts  as  a 
sort  of  estoppel  to  the  defendant,  and  that  it  is  not  competent  to  him  afterwards. 
[365]  to  deny  its  validity.  If  the  situation  of  the  parties  had  been  altered  in 
consequence,  possibly  that  might  have  been  so.      Hut  no  such  alteration  took  place. 

ERSKINEJ.  I  also  am  of  opinion  that  the  nonsuit  in  this  case  ought  not  to  be 
disturbed.  The  goods  were  originally  in  the  warehouse  of  the  dock  company  in  the 
name  of  Tindal,  who  sold  them  to  the  defendant  and  Congreve.     It  does  not  appear 
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whether  they  had  been  paid  for  by  the  latter  before  the  bankruptcy  of  Paul  and 
Co.,  or  whether  the  delivery-order  given  by  Tindal  to  the  defendant  and  Congreve, 
had  been  so  given  before  that  time.  At  the  time  of  the  sale  to  the  bankrupts,  the 
property  was  in  the  defendant  and  Congreve,  and  by  that  sale  the  property  was  trans- 
ferred to  the  bankrupts  ;  but  the  question  is,  whether  the  possession  also  passed. 
All  that  was  done  was,  the  handing  over  of  the  delivery-order  by  the  defendant  and 
Congreve  to  the  bankrupts.  If,  at  that  time,  the  defendant  and  Congreve  had  had 
complete  dominion  over  the  goods,  the  delivery  of  that  order  would,  according  to 
Harman  v.  Anderson,  have  operated  as  a  constructive  delivery  of  the  goods  to  the 
bankrupts.  Hut  the  dock  company  held  the  goods  as  the  agents,  not  of  the  defendant 
and  Congreve,  but  of  Tindal  ;  and  therefore  the  delivery-order,  given  to  the  bank- 
rupts, did  not  create  the  relation  of  principal  and  agent  between  the  bankrupts  and 
the  dock  company.  It  appears  to  me,  that  the  only  ground  for  any  argument  in  the 
case  is,  that  raised  upon  the  question  of  estoppel  ;  but  that  has  been  fully  answered 
by  my  lord  and  my  brother  Coltman,  in  saying  that  the  rights  of  the  parties  have  been 
in  no  way  altered.  If  there  had  been  a  sale  by  the  bankrupts,  possibly  the  order 
might  have  been  set  up  as  an  estoppel. 

Cresswell  J.  concurred. 

Rule  discharged. 

[366]    Todd  v.  The  Lundon  and  South  Western  Railway  Company. 

April  24,  1844. 

[S.  C.  8  Scott,  N.  R.  56.] 

By  a  paving  act  commissioners  were  authorized  to  impose  a  rate,  for  paving,  repairing, 
&c.  the  streets,  squares,  &c.  within  the  city  of  W.,  and  certain  suburban  parishes, 
upon  the  occupiers  of  houses,  buildings,  lands,  &c.  "  except  all  arable,  meadow,  and 
pasture  land  without  the  walls  of  the  city,  and  also  except  all  that  messuage,  &c. 
together  with  the  barns,  stables,  &c.,  and  grounds  thereunto  belonging,  situate,  &c. 
and  now  in  the  tenure  or  possession  of  S.  T,  called  or  known  by  the  name  of  B. 
Farm."  A  part  of  the  grounds  so  exempted  were  afterwards  occupied  by  a  railway 
company,  for  the  purposes  of  their  railway. — Held,  that  such  part  was  still  exempt 
from  the  rate. 

This  was  an  action  of  debt,  brought  by  the  plaintiff  as  clerk  to  the  commissioners 
hereinafter  mentioned  ;  and  the  declaration  stated  the  defendants  to  be  indebted  to 
him,  as  such  clerk,  in  the  sum  of  191.  Is.  Mil. 

The  defendants  pleaded  never  indebted  ;  and  thereupon  issue  was  joined. 

The  following  case:  was  stated  for  the  opinion  of  the  court,  under  a  judge's 
order : — 

By  an  act  passed  in  the  eleventh  year  of  George  III.  (II  <!.  •'!,  c.  9)  "for  the  better 
paving,  repairing,  cleansing,  lighting,  and  watching  the  streets  and  other  public 
passages  within  the  city  of  Winchester,  and  also  within  the  several  parishes  of  St. 
Bartholomew,  Hyde,  &c,  in  the  suburbs  of  the  said  city,  and  for  preventing  nuisances 
and  annoyances  therein,  and  for  widening  and  rendering  the  same  more  commodious, 
certain  persons,  therein  named,  were  appointed  commissioners  for  putting  the  said  act 
in  execution. 

The  statute  contains  provisions  for  the  appointment  oi  new  commissioners  from 
time  to  time;  and  commissioners  for  executing  the  same,  together  with  the  act  here 
matter  mentioned,  have  been  at  all  times,  and  still  are,  duly  appointed.     The  plaintiff 
is  clerk  to  such  commissioners. 

The  statute,  after  vesting  the  pavements  of  the  several  streets,  and  other  public 

passages,  within  the  said  city  [367]  and  suburbs,  in  the  commissioners,  and  providing 
for  the  paving,  watching  and  lighting  of  such  sheets  and  passages,  empowers  the  i  "in 

missi is  to  raise  a,  fund  for  the  costs  and  charges   of    the  first   paving,  cleansing   and 

putting  such  streets  in  repair,  and  of  purchasing  a  sufficient  number  of  lamps,  and 
fixing  the  same,  and  of  building  and  prOA  iding  watch  houses  ;  which  costs  and  charges 
are  to  be  borne  by  the  owners  or  proprietors  of  such  of  the  hereditaments  within  the 

said  city  ami  suburbs,  as  are  made  subject  to  the  rate  hereinafter ntioned  ;  and  also 

a  separate  fund  for  defraying  the  charges  and  expenses  attending  the  keeping  of  such 
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streets  and  ^passages  in  repair,  and  of  cleansing,  lighting,  and  watching  the  same  ; 
which  are  to  be  paid  and  borne  by  the  tenants  and  occupiers  of  such  of  the  heredita- 
ments within  the  same  city  and  suburbs,  as  are  made  subject  to  the  hereinafter-men- 
tioned rate. 

The  former  provision  is  as  follows  : — 

"And  be  it  further  enacted,  that  the  paying  and  defraying  the  costs  and  charges 
of  the  paving,  pitching,  altering,  cleansing  and  putting  in  repair  the  said  streets, 
squares,  lanes,  alleys,  courts,  and  other  public  passages  within  the  city  and  parishes 
aforesaid,  and  of  purchasing  a  sufficient  number  of  glass  lamps,  and  of  fixing  the  same, 
and  also  of  building  and  providing  watch-houses  and  stands  for  the  same,  for  the 
first  time,  shall  be  a  charge  on,  and  shall  be  raised  and  paid  by,  the  several  owners 
or  proprietors  of  the  several  houses,  buildings,  lands,  tenements  and  hereditaments 
within  the  said  city  and  parishes  aforesaid,  having  such  aid  for  that  purpose  as  is 
hereinafter  provided  :  and  that,  for  the  paying  and  defraying  the  same,  it  shall  and 
may  be  lawful  to  and  for  the  said  commissioners,  or  any  fourteen  or  more  of  them 
(from  and  after  the  passing  of  this  act),  to  make,  assess  and  impose  one  or  more  equal 
pound  rate  or  rates,  at  their  discretion,  to  be  collected  annually  [368]  at  such  time  or 
times  in  the  year  as  to  them  shall  seem  meet,  and  to  endure  and  have  continuance  for 
such  term  or  number  of  years  as  they  shall  think  proper,  on  all  and  every  the  houses, 
buildings,  lands,  &c.  which  are  rated  or  rateable  to  the  poor-rates  within  the  city  or 
parishes  aforesaid,  according  to  the  yearly  value  of  the  same  respectively  ;  except  a 
certain  messuage  or  dwelling-house,  together  with  the  barns,  stables,  buildings,  out- 
houses and  grounds  thereunto  belonging,  situate  and  being  in  the  parish  of  St. 
Bartholomew,  Hyde,  now  in  the  tenure  or  possession  of  Samuel  Tewkesbury,  called 
or  known  by  the  name  of  Barton  Farm." 

The  same  statute,  after  providing  certain  other  exemptions  from  such  rates,  points 
out  the  mode  of  collecting  and  paying  the  said  assessment. 

The  provision  for  raising  the  fund  for  defraying  the  charges  and  expenses  of 
keeping  such  streets  and  passages  in  repair,  and  for  cleansing,  lighting  and  watching 
the  same,  is  in  these  words  : — 

"  And  be  it  further  enacted,  that  the  charges  and  expenses  attending  the  paving, 
relaying,  repairing,  lighting,  watching  and  keeping  in  repair,  the  said  streets,  ivc.  now 
in  being  or  hereafter  to  be  made,  within  the  city  and  parishes  aforesaid,  after  the 
respective  pavements  therein  shall  have  been  completed  for  the  first  time  by  virtue 
of  this  act,  and  also  the  charges  and  expenses  attending  the  sweeping  and  cleansing, 
lighting  and  watching  the  same,  from  and  after  the  passing  of  this  act,  and  also  of 
the  defraying  the  salaries  and  wages  of  all  officers  and  other  persons  to  be  appointed 
and  employed  by  virtue  hereof,  and  all  incidental  charges  and  expenses  attending  the 
execution  of  this  act,  and  of  the  powers  herein  granted,  shall  be  a  charge  on  and  be 
raised  and  paid  by  the  tenants  and  occupiers  of  the  several  houses,  &c.  within  the 
city  and  parishes  aforesaid  (except  all  arable,  meadow  and  pasture  land,  without 
[369]  the  walls  of  the  said  city),  and  also  save  and  except  all  that  messuage  or 
dwelling-house,  together  with  the  barns,  stables,  buildings,  outhouses  and  grounds 
thereunto  belonging,  situate  and  being  in  the  parish  of  St.  Bartholomew  Hyde,  now 
in  the  tenure  or  possession  of  Samuel  Tewkesbury,  called  or  known  by  the  name  of 
Barton  Farm." 

By  an  act  passed  in  the  48  G.  3,  c.  ii.,  for  amending  and  enlarging  the  powers  of 
the  before-mentioned  act,  it  is  provided  (by  section  1)  that  all  and  every  the  matters, 
powers,  authorities,  privileges,  provisions,  articles,  rules,  penalties  and  clauses,  con- 
tained in  the  former  act,  (with  certain  exceptions  not  material  to  the  present  case) 
shall  be,  and  continue,  in  full  force  and  effect,  to  all  intents  and  purposes  as  if  the 
same  were  repeated  and  re-enacted  in  such  last  act. 

Section  10  of  the  last-mentioned  act,  provides  that  it  shall  be  lawful  for  the  said 
commissioners,  or  any  fifteen  or  more  of  them,  and  they  are  thereby  authorized  and 
required,  once  or  oftener  in  every  year,  as  they  shall  see  occasion,  to  cause  such  sum 
or  sums  of  money  to  be  raised  by  a  rate  or  assessment  on  the  several  owners  or 
proprietors  of  all  houses,  buildings,  lands,  &c,  situate,  &c,  within  the  limits  of  the 
former  act,  and  of  such  last  act  (viz.  the  11  G.  3,  c.  9,  &  48  G.  3,  c.  ii.),  not  exceeding 
in  the  whole,  in  any  one  year,  the  sum  of  2s.  lid.  in  the  pound  of  the  annual  value 
of  such  taxes,  lands,  &c.  respectively,  such  annual  value  to  be,  from  time  to  time, 
ascertained  by  the  respective  sums  such  houses,  buildings,  lands,  &c.  shall  be  respectively 
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Bated  at  for  the  relief  of  the  poor  of  the  several  parishes,  liberties  or  plaees  in  which 
the  same  shall  respectively  stand  or  be,  or  in  such  other  manner  as  the  said  commis- 
sioners shall  think  proper;  and  the  first  year  for  which  such  rate  or  assessment  shall 
be  made,  shall  commence  on  the  feast  of  St.  Thomas  the  Apostle  now  next  ensuing, 
and  the  money  thereby  to  arise,  shall  be  paid  by  [370]  equal  quarterly  payments  to 
I  he  respective  collectors  of  the  rates  to  be  apportioned  as  aforesaid,  and  shall  be 
collected,  levied,  paid,  accounted  for,  and  applied  (except  where  otherwise  directed  by 
such  last  act),  in  such  and  the  like  manner  as  the  rates  authorized  to  be  from  thence- 
forth levied  by  the  said  recited  act,  on  the  tenants  or  occupiers  of  houses,  lands,  &c. 
were  to  be  collected,  paid,  accounted  for,  and  applied  :  provided  always,  that  such 
rate  or  assessment  shall  not  be  construed,  nor  deemed,  or  taken,  to  extend  to  any 
place  exempted  by  the  said  former  and  such  last  act,  or  either  of  them. 

Section  15  enacts  "that  an  action  of  debt  may  be  brought  by  the  clerk  to  the 
commissioners  for  all  or  any  of  the  rates  or  assessments  to  be  made  by  virtue  of  either 
of  the  before-mentioned  acts." 

The  defendants  are  incorporated  by  an  act  passed  in  a  session  of  parliament  holden 
in  the  fourth  and  fifth  years  of  His  late  Majesty  King  William  the  Fourth,  for  making 
a  railway  from  London  to  Southampton. 

By  the  fifth  section  of  that  act,  they  are  empowered  to  make  and  maintain  a 
railway,  with  warehouses,  and  suitable  and  commodious  buildings  and  works,  for  the 
passage  of  locomotive  and  other  engines  and  carriages,  for  the  warehousing  of  goods 
and  conveyance  of  passengers  in  a  certain  line  or  course,  and  upon,  across,  under  or 
over  certain  lands  to  be  delineated  on  certain  plans  and  described  in  certain  books  of 
reference  in  the  said  act  mentioned  ;  which  line  it  is  provided  by  such  act,  shall 
commence  at  or  near  a  place  called  Nine  Elms,  in  the  parish  of  Battersea,  in  the 
county  of  Surrey,  and  thence  extend  into  and  pass  over,  through  and  along  certain 
parishes,  in  the  said  act  mentioned,  amongst  which  are  the  parishes  of  St.  Bartholomew, 
Hyde,  &c,  in  the  said  city  of  and  suburbs  of  Winchester  ;  and  that  the  said  line  shall 
terminate  in  the  town  and  county  of  the  town  of  Southampton.  The  parish  of  St. 
Bartholomew,  [371]  Hyde  in  the  said  act  mentioned,  is  the  same  parish  as  that 
mentioned  by  the  same  name  in  the  act  passed  in  the  1 1  G.  3,  as  aforesaid. 

Amongst  the  lands  delineated  in  the  said  plans  and  described  in  the  said  books  of 
reference,  are  certain  lands  composing  and  constituting  part  of  the  grounds  situate 
and  being  in  the  said  parish  of  St.  Bartholomew,  Hyde  mentioned  in  the  said  act  passed 
in  the  11  (!.  .'1,  which,  at  the  time  of  the  making  and  passing  of  such  act,  were,  ami 
are  herein  mentioned  as  being,  in  the  tenure  of  the  said  Samuel  Tewkesbury,  and  then 
ami  thence  hitherto  and  still  called  or  known  by  the  name  of  Barton  Farm. 

The  defendants  completed  the  line  of  railway  mentioned  in  the  act  by  which  they 
were  incorporated  as  aforesaid,  extending  through   the  several  parishes  therein  men 
tinned.     The  said  line  is  now  open  to  the  public,  and  the  defendants  carry  and  convey 
passengers  and  goods  along  the  same;  and  they  are  now,  and  at  the  time  of  making 
the  rate  hereinafter  mentioned  were,  owners  and  occupiers  of  the  same. 

All  and  singular  the  lands,  tenements  and  hereditaments  of  and  belonging  to,  ami 
which  now  are,  and  liefore  and  at  the  time  of  the  making  of  the  said  rate,  were, 
occupied  or  used  by  the  defendants  within  the  said  parish  of  St.  Bartholomew,  Hyde, 
were  at  the  time  of  the  passing  of  the  before  mentioned  acts  of  the  11  G.  -i,  c.  !),  and 
48  Gr.  ;i,  c.  ii.  in  the  tenure  and  occupation  of  the  said  Samuel  Tewkesbury,  and 
Constituted  and  composed  part  of,  and  were  known  to  he,  and  occupied  as,  part  of,  the 

said  hereditaments  called  Barton  harm,  and  were  therefore  part  of  the  grounds  and 
hereditaments  mentioned  ami  comprised  in  the  before-mentioned  exceptions  in  the 

rating  clauses  of   the  said  acts  respectively,  as  already  set  forth  ;  and  such  lands,  ,Ve. 
ot   and  occupied    by   the  defendants  as  aforesaid  continued   to   lie  and    were  ami  con 

stituted  and  composed  part  of  the  said  here  [372]  ditaments  called  Barton  Farm,  ami 

were  known  and  occupied  as  such  at  the  time  they  were  purchased  and  taken  by  them 

for  the  purposes  aforesaid  under  the  authority  ot  the  said  act  of  parliament. 

The  said  lands,  tenements  and  hereditaments,  of  and  belonging  to  and  occupied 
by  the  defendants  in  the  said  parish  of  St.  Hart  hoi m new,  I  [yde,  as  aforesaid,  constitute 
ami  comprise,  and  at  the  time  of  the  rate  hereinafter  mentioned  constituted  and 
comprised,  the  whole  of  their  occupation  in  such  parish.  Unless  they  wen'  ratable  mi 
and  by  such  rate,  m  respect  of  the  said  lauds,  &c,  they  were  not  ratable  at  all  in  such 
parish,  and  this  action  cannot  be  sustained. 
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The  commissioners,  since  the  time  of  the  passing  of  the  said  acts  in  the  reign  of 
King  George  the  Third,  have,  in  pursuance  thereof,  made  and  imposed  rates  or  assess- 
ments for  the  purposes  therein  mentioned,  on  all  houses,  &c.  ratable  and  assessable 
by  virtue  of  such  acts  ;  but  such  rates  or  assessments  have  not  at  any  time,  nor  has 
any  one  of  such  rates  or  assessments  been  made  upon  or  included,  or  comprised  the 
whole  or  any  part  or  portion  of  the  said  messuage  or  dwelling-house,  bains,  stables, 
buildings,  outhouses,  or  grounds  thereunto  belonging,  situate  and  being  in  the  said 
parish  of  St.  Bartholomew,  Hyde,  called  or  known  by  the  name  of  Barton  Farm,  and 
at  the  respective  times  of  the  passing  of  such  acts  in  the  tenure  of  the  said  Samuel 
Tewkesbury,  and  until  the  making  of  the  rate  or  assessment  hereinafter  mentioned, 
the  same  and  every  part  and  portion  had  been,  and  were  and  was,  wholly  omitted  and 
excluded  and  exempted  from  such  rates  or  assessments,  and  every  of  them. 

The  defendants,  at  their  own  costs  and  charges,  provided  lamps,  lampposts,  gas- 
pipes,  service-pipes,  water-pipes,  fences,  watch-boxes,  and  other  buildings,  sections,  and 
things  necessary  for  the  maintaining,  keeping,  re-[373]-pairing,  lighting,  watching 
and  watering  the  said  line  of  railway  (including  such  thereof  as  are  situated  on  that 
portion  which  lies  within  the  said  parish  of  St.  Bartholomew,  Hyde,  as  aforesaid),  and 
have  also,  at  their  own  costs  and  charges,  wholly  maintained,  kept  and  repaired, 
lighted,  watched,  and  watered,  and  do  wholly  maintain,  &c.  the  said  line  and  every 
part  thereof :  and  the  said  commissioners  do  not,  nor  does  nor  do  any  other  person 
or  persons,  body  or  bodies  whatsoever,  maintain,  &c.  the  same,  or  any  part  thereof, 
or  contribute  any  money  or  otherwise  towards  the  said  costs  and  charges,  or  either  of 
them,  or  any  part  thereof. 

The  said  commissioners,  on  the  12th  of  December  last,  made  a  rate  or  assessment 
for  the  purposes  of  the  said  acts,  for  the  year  commencing  at  St.  Thomas's  day  then 
next  ensuing,  on  all  buildings,  lands,  and  hereditaments  in  the  said  city  and  suburbs 
of  Winchester,  including  all  buildings,  ivc.  in  the  said  parish  of  St.  Bartholomew, 
Hyde,  (except  only  such  part  of  the  said  messuage,  lands  and  hereditaments  so 
formerly  in  the  occupation  of  the  said  Samuel  Tewkesbury  as  aforesaid,  as  then  still 
continued  to  lie  occupied  for  agricultural  purposes,  and  such  other  lands  as  were 
otherwise  expressly  exempted  from  such  rate)  :  and  in  the  said  rate  or  assessment, 
the  said  commissioners  rated  and  assessed  the  defendants  for  and  in  respect  of  so  much 
and  such  portion  of  their  said  line  of  railway  as  lies  within  the  said  parish  of  St. 
Bartholomew,  Hyde  (such  portion  consisting  entirely  of  and  comprising  only  the  said 
grounds  so  as  aforesaid  forming  part  of  the  said  hereditaments  called  Barton  Farm, 
and  which,  at  the  time  of  the  passing  of  the  said  first-mentioned  act,  were  in  the 
tenure  of  the  said  Samuel  Tewkesbury  as  aforesaid,  and  until  they  were  so  purchased, 
and  converted  to  the  before-mentioned  uses,  by  the  defendants,  consisted  entirely  of 
arable,  meadow  or  pasture  land  ;  and  which  said  lands  [374]  so  taken  by  the  defen- 
dants for  the  purposes  in  that  behalf  aforesaid,  have  continually,  since  they  were  so 
taken,  constituted  part  of  the  said  line  of  railway,  and  have  not  been  cultivated  as 
farm  lands,  or  for  agricultural  purposes  as  part  of  the  said  farm),  at  the  gross  sum  of 
9161.,  the  year's  rate  thereon  at  lOd.  in  the  pound,  by  381.  3s.  4d.,  the  said  defendants 
being  rated  to  the  relief  of  the  pool'  in  the  said  parish,  for  the  same  property  at  the 
sum  of  9701. 

It  is  admitted  that  the  said  rate  was  duly  made,  allowed  and  published  ;  that  the 
defendants  had  refused  to  pay  the  same  ;  that  the  action  was  brought  by  order  of  the 
commissioners  ;  and  that  all  necessary  acts  and  steps  were  done  and  taken  both  by 
the  plaintiff  and  the  defendants  before  the  commencement  of  the  action,  in  order  to 
raise  the  question  at  issue  between  them  :  and,  for  that  purpose,  all  formal  and  pre- 
liminary questions,  on  either  side,  are  waived. 

The  question  for  the  opinion  of  the  court  is — whether,  under  the  provisions  of  the 
said  acts,  the  defendants  are  legally  ratable  in  the  said  rate  or  assessment  in  respect 
of  the  said  lands  so  occupied  by  them  as  aforesaid,  the  same  consisting  entirely  of  part 
of  the  grounds  which,  at  the  time  of  the  passing  of  the  said  acts  of  George  the  Third, 
were  in  the  tenure  of  the  said  Samuel  Tewkesbury,  and  called  or  known  by  the  name 
of  Barton  Farm. 

If  the  court  are  of  opinion  that  the  defendants  are  not  liable,  then  judgment  of 
nolle  prosequi  is  to  be  entered;  but  if  the  court  are  of  opinion  that  they  are  liable, 
then  the  defendants  are  to  withdraw  their  plea,  and  the  plaintiff  is  to  be  at  liberty  to 
sign  judgment  for  the  sum  of  191.  Is.  8d. 
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Talfourd  Seijt,  for  bhe  plaintiff.  There  can  be  no  doubt  that  the  land  in  question 
ia  beneficially  occupied  [375]  by  the  defendants,  and  is  liable  therefore  to  he  rated, 
unless  it  falls  within  the  exception  in  the  acts  mentioned  in  the  case.  And  the 
question  is,  whether  that  exception  is  local,  and  applies  to  the  land  at  all  times,  and 
to  whatever  use  applied  ;  or  is  an  exception  of  the  farm,  as  a  farm;  so  that,  when  it 
ceased  to  he  occupied  as  such,  the  general  liability  to  be  rated  would  re-attach  to  the 
land.  There  are  many  cases  to  shew  that  where  land  is  exempted  from  ratability 
under  certain  circumstances,  it  becomes  ratable  when  those  circumstances  cease  to 
exist  ;  as  in  the  case  of  royal  parks  or  premises  devoted  to  public  purposes,  which,  if 
in  the  beneficial  occupation  of  any  one,  become  ratable.  But  it  must  be  admitted, 
that  the  ratability  of  the  premises  in  such  cases  depends  upon  the  question  of  bene- 
ficial occupation  ;  and,  therefore,  they  have  no  great  analogy  with  the  present  case. 
[Cresswell  J.  You  would  hardly  contend,  that  if  a  portion  of  Barton  Farm  had  been 
let  to  another  tenant  and  occupied  by  him  as  a  farm,  it  would  become  ratable.] 
Undoubtedly  not.  But  it  is  to  be  observed,  that  in  the  clause  of  the  11  G.  3,  e.  9, 
by  which  the  repairing  rate  is  authorized  to  be  levied  (supra,  p.  368),  the  exception 
as  to  Barton  Farm  comes  after  a  previous  exception  of  "  all  arable,  meadow  and  pasture 
land,  without  the  walls  of  the  said  city."  [Tindal  C.  J.  That  would  seem  as  if  the 
description  of  the  farm  was  local,  otherwise  it  would  be  excepted  as  arable,  meadow 
or  pasture  land.]  It  is  submitted,  that  the  moment  the  character  of  the  land  was 
changed,  as  if  it  were  turned  into  streets,  &c.,  the  exemption  would  cease.  There 
can  be  no  reason  why  land  so  occupied  should  not  be  ratable.  [Tindal  C.  J.  There 
may  have  been  a  private  composition  with  the  owner  of  the  farm.]  If  the  whole  of 
the  excepting  clause  is  taken  together,  [376]  the  meaning  is,  to  except  only  Barton 
Farm  house  and  the  grounds  within  the  curtilage  ;  for  all  arable  land,  &c.  is  previously 
excepted.  If  that  be  so,  then  the  company  do  not  occupy  any  part  of  that  which  is 
excepted.  [Erskine  J.  You  must  contend,  that  if  Mr.  Tewkesbury  had  let  out  one 
of  his  stables  to  a  coach-proprietor,  it  would  have  ceased  to  be  part  of  Barton  Farm, 
and  therefore  would  have  been  ratable.]  It  is  not  necessary  to  go  that  length,  because 
that  would  be  part  of  the  thing  expressly  excepted.  [Cresswell  J.  The  case  rinds 
that  the  land  occupied  by  the  railway  company  is  "  part  of  the  grounds  situate  and 
being  in  the  said  parish  of  St.  Bartholomew,  Hyde,  mentioned  in  the  1 1  G.  3,  which, 
at  the  time  of  the  making  and  passing  of  such  act,  were,  and  are  therein  mentioned 
as  being,  in  the  tenure  of  the  said  Samuel  Tewkesbury,  and  then  and  thence  hitherto, 
and  still  called  or  known  by  the  name  of  Barton  Farm  ;"  that  is,  part  of  the  grounds 
expressly  exempted  from  ratability  by  the  act.] 

Sir  T.  Wilde  Serjt.,  for  the  defendants,  was  not  called  upon. 

Tindal  0.  .1.  It  appears  to  me  impossible  to  say  that  the  land  in  question  does 
not  form  part  of  that  comprised  in  the  exemption  contained  in  the  11  G.  3,  c.  9.  And 
there  is  nothing  in  that  act  or  in  the  subsequent  act,  whereby  that  exemption  is 
limited. 

COLTMAN  .1.  declined  giving  any  opinion,  having  some  slight  interest  in  the 
question. 

Erskine  J.     I  thought  at  first  that  the  term  ''grounds,"  in  the  11  G.  3,  c.  9, 

might  mean  grounds  attached  to  the  house  of  Barton  Farm,  and  not  arable  [377]  land, 
&C,  Bui  the  parties  are  excluded  fr  mi  that  argument  by  the  terms  of  the  ease,  which 
finds  that  I  lie  lands  occupied  by  the  company  are  pari  of  the  grounds  exempted. 
There  is  nothing  to  limit  t  he  general  exemption. 

CRESSWELL  J.  I  agree  that  the  plaint  ill' is  shut  out  from  thai  argument  by  the 
statement  in  the  ease. 

Judgment  for  the  defendants. 


Burch  v.  Clara  Leake.    April  27,  1844. 

■Scinble.  thai   ill  an  actiiin  on  contract,  coverture  of  the  defendant   is  an  issuable  plea. 

This  was  an  action   of  assumpsit,  and   the  defendant  being  under  terms  to  plead 

issiiahly  pleaded  (by  attorney),  thai  al  the  tii I  bhe  alleged  contract,  she  was  the 

wife  of  Henry  Martin  I. cake     The  plaintiff  thereupon  signed  judgment,  treating  the 
pica  as  not  issuable. 
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Jan.  31. — Bompas  Serjt.  in  Hilary  term  obtained  a  rule  nisi  to  sot  aside  the 
judgment  for  irregularity. 

He  referred  to  1  Archb.  Prac.  163  (7th  edit.),  where  it  is  said,  "It  seems  a  plea  of 
coverture  is  not  an  issuable  plea,"  citing  C'murdl  v.  Thomas  (2  W.  Bl.  724);  but  he 
submitted  the  case  referred  to  was  not  an  authority  for  that  position. 

Talfourd  Serjt.  now  shewed  cause.  It  must  be  admitted  that  ConweU  v.  Thomas  is 
not  much  in  point  (c)'.  [378]  But,  upon  principle,  coverture  is  not  an  issuable  plea, 
by  which  is  meant  a  plea  that  goes  to  the  merits.  That  was  distinctly  laid  down  in 
Staples  v.  Holdmorth.  (4  N.  C.  144,  5  Scott,  432,  6  Dowl.  P.  C.  196).'  [Tindal  C.  J. 
In  that  ease  the  proposed  plea  was  the  bankruptcy  of  one  of  the  plaintiffs  after  the 
commencement  of  the  action.  That  plea  would  only  have  had  the  effect  of  turning 
the  plaintiffs  round,  and  compelling  them  to  bring  a  fresh  action  (A).  The  defendant 
in  this  case,  before  the  new  rules,  might  have  set  up  the  present  defence  under  the 
general  issue  :  why  should  she  not  be  allowed  to  put  that  defence  upon  the  record  I 
Cresswell  J.  Formerly  the  plaintiff  could  not  have  objected  to  the  plea  of  non 
assumpsit,  upon  the  ground  that  the  defendant  meant  to  set  up  coverture  as  a  defence 
under  it.     Why  then  should  she  not  plead  it?] 

Byles  Serjt.  was  heard  in  support  of  the  rule. 

Per  curiam.     Rule  absolute  (>■)-. 


Nickels  v.  Haslam  and  Others.     May  1,  1844. 

[S.  C.  8  Scott,  N.  R.  97  ;  13  L.  J.  C.  P.  146  ;  8  Jur.  474.] 

Letters  patent  were  obtained  for  improvements  in  the  manufacture  of  a  certain 
article.  The  specification  described  a  single  improvement  in  the  mode  of  manu- 
facturing that  article.  Held,  that  this  was  not  an  inconsistency  invalidating  the 
patent. 

Case,  for  infringing  a  patent  for  "  improvements  in  the  manufacture  of  plaited 
fabrics."  The  declaration  set  out  letters  patent  granted  to  the  plaintiff  on  the  10th  of 
February  1842,  with  the  usual  proviso,  "that  if  the  plaintiff  should  not  particularly 
describe  [379]  and  ascertain  the  nature  of  the  said  invention,  and  in  what  manner  the 
same  was  to  be  performed,  by  an  instrument  in  writing  under  his  hand  and  seal,  and 
cause  the  same  to  be  inrolled  in  Her  Majesty's  High  Court  of  Chancery,  within  six 
calendar  months  next,  and  immediately,  after  the  date  of  the  said  letters  patent,  that 
then  the  said  letters  patent,  <.Vc  should  utterly  cease,  determine,  and  become  void;" 
and  stated  that  the  plaintiff  did,  within  six  calendar  months  next,  and  immediately, 
after  the  date  of  the  letters  patent,  to  wit,  on  the  30th  of  July  1842,  "in  pursuance, 
of  the  said  proviso,  and  of  the  said  letters  patent,  particularly  describe  and  ascertain 
the  nature  of  the  said  invention,  and  in  what  manner  the  same  was  to  be  performed, 
by  an  instrument  in  writing  under  his  hand  and  seal ;  and  that  he  caused  the  same  to 
be  inrolled  in  the  said  High  Court  of  Chancery,  within  the  said  space  of  six  calendar 
mouths  next,  and  immediately,  after  the  date  of  the  said  letters  patent,  to  wit,  on  the 
10th  of  August  L842." 

The  fifth  plea  stated  that  the  instrument  in  writing  in  the  declaration  mentioned 
to  have  been  inrolled  in  the  High  Court  of  Chancery  within  six  calendar  months  next 
and  immediately  after  the  date  of  the  said  letters  patent,  was  and  is  as  follows,  that 
is  to  say — "  In  making  plaited  fabrics  for  frills  and  for  other  purposes,  the  folding  and 
fastening  of  the  plaits  have  been  performed  by  hand  after  the  fabrics  used  have  been 
woven  :  now,  the  object  of  the  invention  is,  to  manufacture  plaited  fabrics  by  the  act 
of  weaving  in  a  loom  ;  and,  in  order  that  the  invention  may  be  most  fully  understood 
and  readily  carried  into  effect,  I  will  proceed  to  explain  the  means  pursued  by  me; 

(o)1  In  that  case  the  defendant,  having  appeared  as  a  feme-sole  by  an  attorney,  and 
being  under  terms  to  plead  issuably,  pleaded,  in  propria  persona,  non  assumpsit, 
describing  herself,  as  a  feme  covert.  The  court  set  aside  the  plea,  and  directed  the 
defendant  to  plead  non  assumpsit,  by  attorney. 

(//)  The  assignees  would  probably  not  refuse  to  join,  or  allow  their  names  to  be 
used,  upon  a  sufficient  indemnity. 

(c)2  See  JVilMiison  v.  Page,  ante,  vol.  vi.  1012. 
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and,  in  doing  so,  I  will  first  explain  the  invention  in  its  most  simple  form  ;  and,  in  so 
doing,  I  will  suppose  the  fabric  to  be  made  according  to  the  invention,  to  be  a  plain 
tabby  weaving,  of  linen,  cotton,  silk,  or  other  yarn  or  thread.  In  explain-[380]-ing 
the  invention,  I  will  suppose  that  it  is  desired  to  have  a  fabric  woven  in  an  ordinary 
loom,  with  stripes  of  plaited  fabric  of  an  inch  and  a  quarter  wide,  and  that  there 
shall  be  stripes  of  fabric  also  one  inch  and  a  quarter  wide, — as  is  shewn  in  the  drawing 
hereunto  annexed,  which  represents  a  portion  of  fabric  according  to  the  invention  :  in 
such  case  the  warp  employed  would  be  placed  on  two  warp-beams,  that  portion  of  the 
war])  which  goes  to  make  the  plaited  fabric  as  shewn  at  a  a  being  warped  on  to  one 
beam,  and  the  parts  of  the  warp  which  go  to  make  the  parts  b  />  of  the  fabric  being 
warped  on  to  another  beam  ;  by  which  arrangement  the  two  warp-beams  can  be 
differently  weighted,  that  warp-beam  which  carries  the  spaces  of  warp  which  go  to 
make  the  plaited  fabric,  being  only  lightly  weighted,  and  the  warp-beam  which  carries 
the  spaces  of  warp  which  go  to  make  the  parts  /)  6  of  the  fabric  being  much  more 
heavily  weighted,  care  being  observed,  that,  as  the  warp  for  making  the  plaited  fabric 
a  a  will  be  more  quickly  used  up  than  the  parts  of  the  warp  which  go  to  make  the 
parts  b  b  of  the  fabric,  that  warp  should  be  longer  in  proportion  :  the  weaving  is  then 
to  be  carried  on  in  the  ordinary  manner  for  weaving  tabby,  that  is,  equal  warp-threads 
up  and  equal  down,  in  forming  the  shed  for  receiving  the  weft,  observing  however 
that  the  taking  up  of  the  work  is  so  arranged  as  to  be  done  only  so  fast  as  the  parts 
of  the  warp  b  b  of  the  fabric  are  unwound  from  this  warp-beam,  which  may  be  per- 
formed in  any  convenient  manner.  I  usually  perform  the  take  up  by  means  of 
weighted  cords  attached  to  a  small  dancing  roller,  drawing  the  work,  as  it  is  produced, 
over  the  breast-beam,  the  work  being,  from  time  to  time,  wound  up  by  a  work-man, 
or  by  any  convenient  means.  The  work,  as  it  progresses  by  the  weft,  being  succes- 
sively thrown  in  and  beaten  up,  will  be  formed  into  plaits  a  a,  in  consequence  of  the 
warp  which  makes  [381]  those  portions  of  the  fabric,  being  less  weighted ;  for,  it  will 
be  readily  understood,  that,  when  the  weft  is  thrown  in  and  the  reed  is  beating  it  up, 
the  warp  for  making  the  parts  u  a,  will  be  more  readily  unwound  than  the  parts  of 
the  warp  which  go  to  make  the  parts  b  b  ;  the  consequence  of  which  will  be,  that,  so 
soon  as  a  quantity  of  weft  has  been  thrown  in  and  beaten  up,  so  that  the  further 
beating  up  will  overcome  the  weight  of  the  parts  of  the  warp  a  a,  those  parts  will  give 
way  to  the  reed  ;  and,  as  the  weighting  of  the  parts  of  the  warp  which  go  to  make 
the  parts  b  b  of  the  fabric  will  resist  the  beating  up  of  the  weft  for  a  longer  time,  the 
further  throwing  in  and  beating  up  of  the  weft  will  cause  the  fabric  at  a  a,  as  made, 
to  be  formed  into  plaits  ;  and  the  size  of  the  plaits  will,  in  some  degree,  depend  on 
the  dill'erenee  of  tlic  weighting  of  the  parts  of  the  warp  a  a  and  b  b  ;  for,  so  soon  as 
there  has  been  a  quantity  of  weft  thrown  in,  which,  in  the  beating  up  of  the  reed, 
will  offer  such  a  resistance  as  will  overcome  the  weighting  of  the  parts  of  the  war])///', 
then  the  plaiting  again  commences  ;  hence,  it  will  be  seen  that  the  effect  of  the  plaiting 
of  the  fabric  will  depend  on  the  relative  speeds  at  which  the  two  sets  of  warp  threads 
a  a  Mid  b  //  are  unwound  ;  for,  if  they  were  equally  weighted,  or  otherwise  all 
delivered  at  the  same  speed,  the  fabric  produced  would  be  equal  in  all  parts;  but,  as 
the  one  set  /)  b  is  controlled  to  be  delivered  slower  than  the  other  set  a  a,  the  set  of 
warp-threads  a  a  will  be  more  quickly  used  up,  whilst  the  weft-threads  will  be  mine 
closely  beaten  up  on  the  set  of  warp-threads  b  b.  I  have  here  spoken  of  the  warp-threads 
a  a  and  b  b  being  governed  by  dill'erenee  of  weighting,  in  order  to  regulate  their  being 
delivered  from  their  warp-beams  at  different  apeeds,  that  being  the  means  a1  present 
practised:   but  it    will  be  evident    that    ot  her  means  of   regulating  and   governing  the 

delivery  of  the  warp  threads  a  a  and  6  /', — so  that  they  are  de  [382]  livered  at  different 
speeds,  according  to  the  plaits  desired  to  be  made,     may  be  resorted  to  in  place  of 

dill'erenee  of  weighting  of  the  two  sets  of  threads.  In  the  above  description  I  have 
explained   the   invention   in   the   simplest    form:   but  it  will    DO  evident,  that, — besides 

tabby  weavings, — twills,  satins,  and  other,  plain  as  well  as  ornamental,  weavings,  may 
be  made  either  in  the  plaited  or  unplaited  parts  of  the  fabrics;  and  such  plain  and 

ornamental  weaving  will  be  performed  in  the  ordinary  manner,  and  as  is  well  under 
Stood;  for  a  weaver  will  perceive  that  the  I  irder  in  which  t  he  various  t  breads  of  the 
paits  ii  a  of   the   war])  are   lifted   in    respect    to  each   other,  so  as  to  vary  the  pattern 

of  fabric  produced,  will   not  interfere  with   the  fabric  n  u   being  plaited  ac ding  to 

my  invention  :  and  such  is  the  case  in  respect  to  the  fabric  made  by  the  parts  b  l  of 
the  warp-threads.     And,  although  I  have  only  mentioned  two  warp  beams  or  rollers 
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being  used,  a  greater  number  may  be  employed,  care  being  observed  to  weight,  or 
regulate,  them  correctly,  according  to  the  effect  desired.  In  some  cases  it  is  desirable, 
that  the  parts  b  b  should  be  made  double,  so  as  to  receive  cotton  or  other  filling,  or 
whalebone.  In  such  cases  I  divide  the  parts  b  b  into  two  warps,  in  the  ordinary  way 
of  making  double  fabric,  and  as  is  well  understood.  By  such  means  of  weaving  as 
are  above  described,  plaited  fabrics  may  be  manufactured  with  facility,  the  plaits 
bein^  securely  held,  or  tied,  by  the  intermediate  portions  of  the  fabric.  Having  thus 
described  the  nature  of  the  invention,  and  the  manner  of  performing  the  same,  I 
would  have  it  understood  that  I  do  not  confine  myself  to  the  precise  details  above 
given,  provided  the  peculiar  character  of  the  invention  be  retained :  and  it  is  not 
necessary  that  the  parts  a  a  and  b  b  of  the  warps,  should  be  of  the  same  materials ;  as 
they  may  be  varied  according  to  the  effect  desired  to  be  obtained.  But  what  I  claim 
is,  the  niode  of  weaving  [383]  plaited  fabrics  by  dividing  the  warp  into  separate  sets 
or  parts,  and  causing  the  separated  sets  or  parts  to  be  delivered  at  different  speeds, 
as  the  weaving  with  the  weft  proceeds."  The  plea  further  stated  that  there  was,  and 
still  is,  attached  to  the  said  instrument  in  writing,  a  certain  drawing,  with  letters 
and  figures  marked  thereon,  and  a  copy  of  which  drawing  was  thereunto  annexed  ; 
and  that  no  instrument  in  writing  under  the  hand  and  seal  of  the  plaintiff,  other  than 
and  except  the  said  instrument  in  writing  thereinbefore  set  forth  and  contained,  was 
inrolled  in  the  said  court  of  Chancery  within  six  calendar  months  next  and  immedi- 
ately after  the  date  of  the  said  letters  patent,  in  pursuance  of  the  proviso  in  the  said 
letters  patent  in  that  behalf  contained  ;  and  that  therein-,  and  by  reason  thereof,  the 
said  letters  patent  became  and  still  were  of  no  force  and  effect — verification. 

To  this  plea  the  plaintiff  demurred  generally. 

Byles  Serjt.  (with  whom  was  Corrie),  in  support  of  the  demurrer.  The  specifica- 
tion is  perfectly  intelligible  :  and  it  is  consistent  with  the  letters  patent.  He  was 
stopped  by  the  court. 

Channell  Serjt.  (with  whom  was  Webster),  in  support  of  the  plea  (a).  The  speci- 
fication is  inconsistent  with  the  title  of  the  patent.  The  point  as  to  unintelligibility 
does  [384]  not  arise.  The  plaintiff,  by  his  specification,  does  not  claim  any  improve- 
ment in  the  article  to  be  manufactured.  He  does  not  shew  that  a  better,  or  a  cheaper, 
article  can  be  produced.  He  professes  to  describe  a  better  mode  of  accomplishing  the 
manufacture, — an  improved  method  of  manufacturing  certain  known  fabrics,  accom- 
plishing, in  the  loom,  what  was  before  done  by  hand,  by  combining  several  things, 
not  stating  whether  they  are  new  or  old.    The  court  cannot  assume  that  there  is  novelty. 

The  title  of  the  letters  patent  is  too  large  :  it  describes  them  as  granted  for 
"  improvements  in  the  manufacture  of  plaited  fabrics,"  whereas  a  single  improvement 
only  is  suggested  by  the  specification  ;  and  it  is  quite  clear  that,  if,  in  the  title  of  a 
patent,  several  improvements  in  a  manufacture  are  mentioned,  and  one  of  the  improve- 
ments claimed  is  not  new,  the  patent  is  void  ;  Martian  v.  Seaward  (2  M.  &  W.  544). 
The  suggestion  is  false  (vide  Gledstanes  v.  Tht  Karl  of  Sandwich,  ante,  vol.  iv.  p.  995, 
1030  (b)  ;  the  patent  has  been  obtained  by  means  of  a  false  representation  made  to 
the  Crown  ;  though  it  is  possible  that  it  might  be  set  right  by  a  disclaimer.  [Cress- 
well  J.  What  has  the  plaintiff  to  disclaim?]  It  is  not  for  the  defendant  to  make 
out  a  case  for  a  disclaimer.  [Coltman  J.  I  do  not  see  how  we  can  say,  that  there  is 
any  one  improvement.  Must  not  you  shew  that  there  is  only  one  improvement? 
Tindal  C.  J.  Are  there  not  several  improvements  here  ?]  The  plaintiff  can  only  be 
considered  as  claiming  in  respect  of  one  improvement  by  a  combination  of  processes. 
He  does  not  state  that  any  one  particular  process  is  new.  Either  the  specification  is 
unintelligible,  or  it  amounts  to  the  statement  of  a  combination. 

Byles  Serjt.,  in  reply,  was  stopped  by  the  court. 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were— "That 
the  instrument  in  writing  or  specification  in  the  fifth  plea,  is  insufficient,  and  does 
not  comply  with  the  proviso  of  the  letters  patent,  in  the  following  respects  : — That 
the  specification  does  not  describe  and  ascertain  any  improvements  in  the  manufacture 
of  plaited  fabrics,  and  in  what  manner  the  same  are  to  be  performed— that  the  inven- 
tion described  and  ascertained  in  the  specification,  is  not  the  invention  for  which  the 
letters  patent  were  granted — that  the  specification  is  inconsistent  and  repugnant  with 
itself  and  the  letters  patent — and  that  the  specification  is  inconsistent  with  and  does 
not  support  the  title  of,  the  said  letters  patent." 
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[385]  TindalC.  J.  The  objection  raised  by  this  plea,  resolves  itself  into  something 
very  much  like  that  which  was  taken  in  a  case  which  we  had  in  the  Exchequer 
Chamber,  last  term.  In  that  case — Cooke  v.  Pearce  (in  error  from  (v>.  B.,  13  Law  Journ. 
N.  S.  189),  it  was  held,  that  an  objection  cannot  be  taken  to  the  title  of  a  patent, 
unless  some  fraud  upon  the  Crown  or  detriment  to  the  public  can  be  shewn.  Here, 
the  objection  is  only  to  the  title,  as  describing  the  patent  to  have  been  granted  for 
improvements  in  certain  manufacture,  whereas  the  specification  discloses  only  one 
improvement.  This  is  certainly  a  most  subtle  objection  ;  if  the  term  improvement 
had  been  used,  it  would  have  been  nomen  collectivum,  and  would  have  covered  any 
Dumber  of  improvements.  I  cannot  see  why  the  variance,  if  it  be  one,  should  vitiate 
the  patent,  the  objection  being  merely  to  the  title  of  the  patent,  without  fraud  upon 
the  Crown  or  detriment  to  the  public.  On  this  ground,  I  think  that  the  plaintiff  is 
entitled  to  judgment. 

CfJLTMAN  J.  I  think  the  title  of  this  patent  is  true.  The  claim  is  not  made  for 
any  improvement  separately,  but  for  the  whole.  Whether  the  plaintiff  could  have 
claimed  for  each,  is  a  matter  not  before  us.  I  do  not  see  how  that  question  can  now 
be  raised.  For  any  thing  that  appears  on  the  face  of  the  plea,  the  invention  may 
consist  of  more  improvements  than  one.  I  think  there  is  no  objection  to  the  title. 
Though  the  plaintiff  confines  himself  in  his  specification  to  one  improvement,  it  does 
not  follow  that  the  combined  processes  are  not  properly  described  as  several  improve- 
ments. 

Erskink  J.  was  at  chambers. 

Cresswell  J.  I  cannot  say  that  the  plaintiff  has  not  complied  with  the  condition 
in  the  letters  patent. 

Judgment  for  the  plaintiff. 

[386]    Boodle  v.  Cambell.     May  3,  1844. 

[S.  C  8  Scott,  N.  R.  104 ;  2  D.  &  L.  GG ;  13  L.  J.  C.  P.  142  ;  8  Jur.  475. 
Referred  to,  Underhay  v.  Bead,  1887,  20  Q.  B.  D.  220.] 

To  a  declaration  in  debt  by  A.  against  B.  for  1911.  5s.  due  for  2£  years'  rent  under  a 
demise,  by  indenture,  B.  pleaded  as  to  401.  10s.,  parcel,  &c,  that,  before  the  making 
of  the  indenture,  A.  conveyed  parcel  of  the  demised  premises  to  C,  in  fee,  who 
devised  the  same  to  D.,  his  wife,  and  E  and  their  heirs ;  that,  after  the  commence- 
ment of  the  suit,  D.  and  E.  "gave  notice  to  B.  of  their  title,  and  required  him  to 
pay  them  such  portion  of  the  rent,  not  paid  over  to  the  plaintiff  at  the  time  of  the 
giving  of  the  said  notice,  as  might,  on  a  just  apportionment,  be  found  to  be  the  just 
proportional  part  thereof  in  respect  of  the  said  parcel  of  the  demised  premises; 
and  1).  and  E.  then  gave  notice  to,  and  threatened  B.,  that  if  he  should  neglect  or 
refuse  forthwith  to  pay  over  such  proportional  part  to  I),  and  E.,  they  would 
immediately  eject  and  expel  him  from  the  said  parcel  ;  that  the  said  sum  of  401.  10s. 
was  the  sum  which,  upon  a  just  apportionment  (if  the  said  rent,  would  be,  and  was, 
the  proportional  part  of  the  rent  in  respect  of  the  said  parcel,  and  was  at  the  time 
of  the  notice  unpaid  to  A.  ;  that  the  rent  sued  for,  accrued  and  became  due  after 
the  death  of  C.  ;  that,  if  B.  had  not  paid  the  401.  10s.  to  D.  and  E.,  they  would 
have  proceeded  to  eject  and  expel  the  defendant  from  the  said  parcel  of  the 
demised  premises,  wherefore  P.,  after  the  commencement  of  the  suit,  necessarily 
and  unavoidably  paid  them  that  sum  ;  and  that  A.  never  had  any  thing  in  the  said 
parcel  of  the  demised  premises,  except  as  appeared  in  that  plea:  Held,  thai  this 
was  neither  a  good  plea  of  eviction,  the  notice  being  subsequent  in  l he  renl  becom- 
ing due  :  nor  a  good  plea  of  payment,  inasmuch  as  the  alleged  payment  was  nut  in 
satisfaction  of  any  charge  upon  the  land  or  of  any  debt  due  from  A. 

Debt,  for  1911.  5s,  due  upon  a  covenant. 

The  declaration  Btated  that- on  the  27th  of  .Inly  1  SKI,  by  a  certain  indenture  then 
made  between  the  plaintiff  of  the  one  part,  ami  the  defendant  of  the  other  part,  the 
plaintiff  demised  unto  the  defendant  certain  lands  and  tenements,  habendum  from 
the  25th  of  March  then  last  past,  for  the  term  of  ten  years  thence  next  ensuing; 
yielding  and  paying  therefore,  yearly  dining  the  term,  unto  the  plaintiff,  her  heirs, 

or  assigns,  the  yearly  rent  (if   7G1.   10s.,  by  equal    hall  yearly  payments,  on  the  29th  of 
('.   I'.   Mil.      6 
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September  and  the  25th  of  March  in  every  rear,  the  first  half-yearly  payment  to 
be  made  on  the  29th  of  September  then  next  ensuing ;  and  the  defendant  did  thereby 
covenant  with  the  plaintiff  that  he  the  defendant  would,  during  the  term,  pay  unto 
the  plaintiff  the  said  yearly  rent,  on  the  days  and  at  the  times  thereinbefore  appointed 
for  payment  thereof,  with-[387]-out  any  deductions.  Averment,  that  by  virtue  of 
this  demise  the  defendant,  afterwards,  &c,  entered  upon  the  demised  premises,  and 
was  possessed  thereof  for  the  term  so  to  him  therein  granted  :  Breach — that  after 
the  making  of  the  indenture,  and  during  the  term  to  wit,  on  the  29th  of  September 
1842,  1911.  5s.  of  the  rent  aforesaid,  for  two  years  and  the  half  of  another  year  of 
the  said  term,  ending  on  the  day  and  year  last  aforesaid,  became  due  from  the  defen- 
dant to  the  plaintiff,  and  still  was  in  arrear  and  unpaid.  The  declaration  stated  by 
way  of  excuse  of  profert,  that  the  indenture  was  in  the  possession  of  the  defendant. 

Third  plea,  as  to  the  sum  of  401.  10s.,  parcel  of,  &c,  that,  before  and  at  the  time 
of  the  making  of  the  indenture  of  lease  next  thereinafter  mentioned,  the  plaintiff 
was  seised,  in  her  demesne  as  of  fee,  of  and  in  parcel  of  the  demised  premises,  to 
wit,  one  full  and  undivided  moiety  of  and  in  certain  closes  parcel  of  the  said  demised 
premises  called,  &c.  ;  and  the  plaintiff  being  so  seised,  afterwards,  and  before  the 
making  of  the  indenture  in  the  declaration  mentioned,  to  wit,  on  the  31st  of  December 
1838,  by  a  certain  indenture  of  bargain  and  sale,  then  made  between  the  plaintiff  and 
Edward  Boodle,  the  plaintiff,  in  consideration  of  5s.,  then  therefore  paid  by  Boodle  to 
the  plaintiff,  did  bargain  and  sell  the  said  parcel  of  the  said  demised  premises  to  Boodle, 
habendum  to  Boodle,  his  executors,  &c,  from,  &c.  for  the  term  of  one  whole  year,  &c. 
prout  patet;  by  virtue  of  which  indenture,  and  by  force  of  the  statute,  &c„  Boodle 
then  became  possessed  of  the  said  parcel  for  the  said  term  so  to  him  therein  granted  : 
And  the  plaintiff  being  so  interested,  and  Boodle  being  so  possessed  as  aforesaid, 
afterwards,  and  before  the  making  of  the  indenture  in  the  declaration  mentioned, 
to  wit,  on  the  1st  of  January  1839,  by  a  certain  indenture  of  release  then  made 
between  the  plaintiff  of  the  first  part,  Boodle  [388]  of  the  second  part,  and  Richard 
Parry  Jones  of  the  third  part,  the  plaintiff  released  the  said  parcel  to  Boodle, 
habendum  unto  Boodle  and  his  heirs  for  ever,  to  such  uses  as  Boodle  should  in 
the  manner  therein  mentioned  appoint ;  and,  in  default  of  such  appointment,  to  the 
use  of  Boodle  and  his  assigns  for  his  life,  sans  waste  ;  and,  from  the  determination 
of  that  estate  in  his  lifetime,  to  the  use  of  Jones,  his  executors  and  administrators, 
during  the  life  of  Boodle,  in  trust  for  Boodle  and  his  assigns  during  his  life  :  and, 
from  the  determination  of  the  estate  so  limited  to  Jones,  his  executors  and  adminis- 
trators, to  the  use  of  Boodle,  his  heirs  and  assigns  for  ever :  and  by  the  last- 
mentioned  indenture  Boodle  declared  that  any  wife  of  his  who  should  become  his 
widow,  and  who,  but  for  such  declaration,  would  or  might  notwithstanding  the  uses 
and  limitations  thereinbefore  contained,  be  entitled  to  dower  out  of  the  hereditaments 
thereby  released,  should  not  have  or  be  entitled  to  dower,  or  any  right,  title,  or 
interest  to  the  same  or  any  part  thereof ;  and  thereupon  Boodle  then  became  seised, 
in  manner  aforesaid,  of  the  said  parcel.  And  Boodle,  being  so  seised,  afterwards,  to 
wit,  on  the  16th  of  February  1841,  duly  made  and  published  his  last  will  and  testa- 
ment in  writing,  bearing,  &c,  and  signed  by  him  Boodle,  and  attested  and  subscribed 
in  the  presence  of  Boodle  by  two  credible  witnesses ;  and  thereby,  amongst  other 
things,  devised  the  said  parcel  of  the  demised  premises  to  his  wife  Ann  Boodle  and 
John  Pickstock,  habendum  unto  and  to  the  use  of  Ann  Boodle  and  John  Pickstock, 
their  heirs  and  assigns  :  E.  Boodle,  afterwards,  to  wit,  on,  &e.  died  so  seised,  without 
having  made  any  appointment,  and  without  having  altered  or  revoked  his  said  will ; 
whereupon  and  whereby  Ann  Boodle  and  John  Pickstock  then  became  and  thence  had 
been  and  still  were  seised  of  the  said  parcel  of  the  demised  premises,  as  of  fee  :  That 
the  plaintiff,  at  the  time  of  [389]  the  making  of  the  indenture  of  release,  and  thence 
unto  and  at  the  time  of  the  making  of  the  indenture  in  the  declaration  mentioned, 
was  in  possession  of  the  said  parcel  of  the  demised  premises  :  That,  after  the  com- 
mencement of  the  suit,  and  before  that  day,  to  wit,  on  the  9th  of  January  1843,  Ann 
Boodle  and  Pickstock  gave  notice  to  the  defendant  of  the  premises  in  the  plea 
mentioned,  and  then  required  the  defendant  to  pay  to  them  such  portion  of  the  said 
rent  reserved  by  the  indenture  in  the  declaration  mentioned  not  paid  over  to  the 
plaintiff  at  the  time  of  the  giving  of  the  said  notice,  as  might,  on  a  just  apportionment 
of  the  said  rent  be  found  to  be  the  just  proportional  part  thereof  in  respect  of  the  said 
parcel  of  the  demised  premises  ;  and  Ann  Boodle  and  J.  Pickstock  then  gave  notice 
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to  the  defendant  and  threatened  the  defendant,  that,  if  lie  should  neglect  or  refuse 
forthwith  to  pay  over  to  Ann  Boodle  and  J.  Pickstock  such  proportional  part  of  such 
rent,  they  would  immediately  proceed  to  eject  and  expel  the  defendant  from  the  said 
parcel  of  the  demised  premises,  and  should  duly  put  the  law  in  force  against  the 
defendant  as  they  might  be  advised:  That,  at  the  respective  times  when  the  said 
parcel  of  the  said  debt  became  due  as  in  the  declaration  mentioned,  and  when  the 
said  notice  was  given,  the  said  sum  of  401.  10s.  was  and  yet  is  the  sum  which,  upon 
a  just  apportionment  of  the  rent  reserved  by  the  indenture  in  the  declaration  mentioned, 
would  be,  and  was,  the  just  proportional  part  of  the  said  rent  in  respect  of  the  said 
parcel  of  the  demised  premises  ;  and  that,  at  the  time  of  the  giving  of  the  said  notice, 
the  said  sum  of  401.  10s.  was  wholly  unpaid  to  the  plaintiff:  That  the  rent  whereof 
tin-  said  sum  of  401.  10s.  was  parcel  as  aforesaid,  accrued  and  became  due  to  the 
plaintiff  under  and  by  virtue  of  the  indenture  in  the  declaration  mentioned,  after 
the  death  of  E.  Boodle,  to  wit,  for  the  period  which  elapsed  between  the  29th  of 
September  [390]  1841,  and  the  said  29th  of  September  1842  :  That,  if  the  defendant 
had  not  paid  to  Ann  Boodle  and  J.  Pickstock  the  said  sum  of  401.  10s.,  Ann  Boodle 
and  ■!.  Pickstock  would  have  proceeded  to  eject  and  expel  the  defendant  from  the 
said  parcel  of  the  demised  premises,  and  to  put  the  law  in  force  against  him,  pursuant 
to  the  said  notice  :  Wherefore  the  defendant,  afterwards,  and  after  the  commence- 
ment of  the  suit,  and  before  that  day,  to  wit,  on,  &c.,  did  necessarily  and  unavoidably 
pay  to  Ann  Boodle  and  J.  Pickstock  the  said  sum  of  401.  10s.  ;  as  he  lawfully  might, 
for  the  cause  aforesaid  :  And  that  the  plaintiff  never  had  anything  in  the  said  parcel 
of  the  demised  premises  except  as  appeared  in  that  plea.  Verification.  Profert  was 
made  in  the  plea  of  the  indenture  of  the  31st  of  December  1838. 

Special  demurrer  to  this  plea,  assigning  for  causes — that  it  altogether  denied  the 
title  of  the  plaintiff,  and,  in  fact,  amounted  to  a  special  plea  of  nil  habuit  in  tenementis 
as  to  parcel  of  the  premises,  which  the  defendant  was  estopped  from  pleading  (a) — that 
it  contravened  the  rule  of  law  that  a  tenant  shall  not  dispute  his  landlord's  title,  and 
the  rule  of  law  that  a  man  shall  not  contradict  his  own  indenture,  &c.     Joinder. 

Channell  Serjt.  (with  whom  was  Willes),  in  support  of  the  demurrer. — This  plea, 
which  is  in  bar  only  of  the  further  maintenance  of  the  action,  is  clearly  bad  in  substance. 
It  is  not  a  plea  shewing  an  assignment  by  the  lessor  of  part  of  the  premises,  but  on 
being  examined  will  be  found  to  be  an  informal  plea  of  eviction  ;  and,  if  so,  it  is 
flefective  for  not  shewing  that  the  alleged  eviction  took  place  before  the  rent  became 
due;  Com.  Dig.  Pleader  (2  W.  50).  An  attempt  will  be  made  to  liken  [391]  this 
case  to  that  of  a  payment  to  a  party  having  title  paramount ;  but,  although  there  are 
cases  which,  at  first  sight,  appear  to  resemble  the  present,  on  examination,  they  will 
be  found  to  be  distinguishable.  In  Sapuford  v.  Flddw  (4  T.  E.  511),  the  land  was 
subject  to  a  ground-rent,  and  the  payment  of  it  by  the  tenant,  was  a  compulsory  pay- 
ment of  the  debt  of  his  landlord.  So,  in  Taylor  v.  Zami/ra  (<l  Taunt.  524),  where,  to 
an  avowry  for  nut,  it  was  held  to  be  a  good  plea,  that,  before  the  lessor  had  any 
thing  in  the  land,  a  termor  granted  an  annuity  or  rent-charge,  and  granted  anil 
covenanted  that  the  grantee  might  distrain  on  the  premises;  that  the  annuity  was  in 
arrear,  and  the  grantee  demanded  it,  and  threatened  a  distress  ;  and  that  the  plaintiff 
paid  her  the  amount  of  the  rent  due  to  the  avowant,  and  so  nothing  in  arrear — the 
payment  to  the  grantee  of  the  annuity  was  treated  as  a  payment  to  the  avowant,  inas- 
much as  it  was  a  charge  on  the  land.  So,  /'<//»■  v.  />,,/,/,<(,■)  proceeded  upon  the  same 
principle  as  the  two  former  cases,  inasmuch  as  the  hind  was  subject  to  a  mortgage, 
and  payment  to  the  mortgagee  was  held  an  answer  to  an  action  for  rent  by  the 
mortgagor.  Here,  there  was  no  charge  upon  the  laud,  nor  is  there  a  payment  of  any 
debt  dm.'  from  tin-  plaintiff. 

Talfourd  Serjt.  (with  whom  was  E.  V.  Williams),  contra.  This  is  neither  a  plea 
of  nil  habuit  in  tenementis,  nor  a  plea  of  eviction  :  it  is  a  special  plea  of  payment.  In 
Pope  v.  Biggs(c),  the  mortal  i;ee  was  held  to  be  entitled  not  only  to  the  rent  to  become 
due,  but  to  that  which  was  then  due,  so  as  to  make  that  case  approach   very  near  to 

(a)  Vide  4  Nov.  &  M.  29.     The  estoppel  by  the  indenture  appearing  mi  the  r id, 

the  plaintiff  might  avail  himself  of  it  on  demurrer  without  replying  the  estoppel 
1  Wms.  Saund.  325  (note  4). 

(c)  9  B.  &  G.  245,  4  Mann.  &  Kyi.  193.  As  to  the  grounds  of  the  decision  in  that 
case,  see  I  Mann.  ,v  Rvl.  193  (a). 
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the  present.  Johnson  v.  Jones  (9  Ad.  &  E.  809,  1  P.  &  D.  651)  still  more  closely 
resembles  this.  There,  to  an  avowry  of  a  dis-[392]-tress  for  rent,  the  plaintiff  pleaded, 
that,  before  the  defendant  had  any  interest  in  the  premises,  they  were  mortgaged  in 

fee  (a);  that  the  mortgagor  remained  in  possession,  and  demised  to  the  defendant: 
that  the  defendant,  the  mortgage  money  being  still  due,  demised  to  the  plaintiff; 
that  afterwards,  the  mortgage  money  being  still  due,  and  interest  thereon,  and  141., 
avowed  for  by  the  defendant,  being  also  in  arrear,  the  mortgagee  gave  notice  to  the 
plaintiff  to  pay  the  141.  to  him  instead  of  to  the  defendant,  and  threatened,  in  case  of 
non-payment,  to  put  the  law  in  force,  and  was  then  about  to  put  the  law  in  force, 
wherefore  the  plaintiff'  necessarily  paid  that  sum  to  the  mortgagee,  and  so  the  said 
sum  was  not  in  arrear ;  concluding  with  a  verification.  It  was  held,  on  special 
demurrer,  that  the  plea  was  good,  being  a  plea  of  payment,  and  not  of  nil  habuit  in 
tenementis  ;  and  that  it  was  not  bad  for  setting  out  the  circumstances  of  the  payment, 
or  for  concluding  with  a  verification.  The  only  difference  between  that  and  the 
present  is,  that  it  was  the  ca.se  of  a  mortgage,  and  this  of  an  absolute  conveyance,  and 
that  there  the  whole  premises  were  mortgaged,  and  here  a  part  only  was  conveyed. 
Lord  Denman  there  said  :  "This  is  not  a  plea  of  nil  habuit  in  tenementis,  but  of  pay- 
ment, It  was  certainly  necessary  for  the  plaintiff".?  purpose  to  [393]  shew  a  defect  of 
title  in  the  lessor;  but  the  plaintiff' does  not  set  that  up  by  way  of  avoiding  the  lease, 
but  merely  to  shew  that  it  brought  upon  him  the  necessity  of  paying  the  interest  on 
the  mortgage,  through  the  lessor's  default,  and  that  such  payment  was  for  the  lessor's 
benefit.  This  plea  does  not  appear  to  me  to  differ  substantially  from  the  pleas  in 
Sapsford  v.  Fletcher  and  Taylor  v.  Zamira,  where  payments  made  in  exoneration  of 
charges  on  the  demised  premises,  were  allowed  to  be  pleaded  in  satisfaction  of  rent." 
And  Littledale  J.  said:  "Where  a  lessor  avows  for  a  distress  for  rent,  a  plea  that 
another  person  had  a  prior  title  to  his,  without  an  averment  of  eviction,  is  not  good. 
But  this  is  not  a  plea  of  nil  habuit  in  tenementis ;  it  shews  only,  that,  before  the  lease, 
another  person  had  an  interest  in  the  demised  premises,  by  way  of  charge  upon  them  : 
but,  non  constat  therefore,  that  the  lessor  had  not  power  to  make  the  lease.  The  plea 
merely  states  that  the  lease  was  made  subject  to  such  charge  ;  that  141.  was  due  for 
rent  to  the  defendant ;  and  that  the  plaintiff',  upon  notice  from  the  mortgagee,  paid 
that  sum  to  him,  not  as  rent,  but  in  satisfaction  of  the  interest  due  to  him  upon  his 
mortgage.  Both  Sapsford  v.  Fletcher  and  Taylor  v.  Zamira  are  authorities  for  the 
plaintiff.  In  those  cases  the  lessor  had  not  an  entire  interest,  but  held  subject  to 
certain  charges  ;  it  can  make  no  difference  whether  the  charges  are  by  way  of  mortgage, 
annuity,  or  any  thing  else.''  In  one  respect  this  case  is  stronger  than  that  of  Johnson 
v.  Jones;  for  here  there  was  a  distinct  threat  to  bring  an  ejectment;  whereas,  in 
Johnson  v.  Jone.9,  there  were  only  some  vague  expressions  as  to  putting  the  law  in 
force. 

Channell  Serjt.  in  reply.  Johnson  v.  Jones  is  clearly  distinguishable  from  the  present 
ease.  It  only  follows  up  the  doctrine  laid  down  in  Sapsford  v.  Fletcher,  Tat/lor  [394]  v. 
Zamira,  and  Pope  v.  Biggs.  In  all  of  those  cases,  there  was,  at  the  time  of  the  demise, 
a  charge  upon  the  land  ;  and  they  decide,  that  where  there  is  such  a  charge,  the  tenant 
may  treat  a  payment  to  the  party  having  such  charge,  as  a  payment  to  the  lessor. 
Here,  there  is  no  charge  at  all  upon  the  land,  and  no  debt  due  in  respect  thereof  from 
the  plaintiff' ;  and  both  of  those  circumstances  ought  to  have  concurred  to  make  the 
payment  in  this  case  good.  It  is  a  settled  rule  of  law,  that  a  right  of  action  can  only 
be  discharged  by  a  release,  or  by  something  amounting  to  accord  and  satisfaction.  At 
the  most,  the  plea  can  only  amount  to  a  plea  of  eviction,  and  is  bad  for  the  reason 
already  given. 

(a)  This  amounted  to  an  allegation,  that,  at  the  time  of  the  demise,  the  lessor  had 
no  legal  estate,  i.e.  no  estate,  in  the  premises.  But  if  the  demise  was  by  indenture 
(as  the  avowry  shewed  it  to  be),  the  demise  itself  created  a  legal  estate  in  fee  by 
estoppel,  as  between  the  lessor  and  the  lessee.  The  precedent  mortgage,  to  be  a 
charge  upon  the  new  fee  by  estoppel  gained  by  the  demise  by  indenture,  must  be 
considered  as  a  charge  created  by  a  stranger,  who  afterwards  acquired  the  fee.  That, 
however,  does  not  appear  to  have  been  the  character  of  the  defence  set  up  in  Johnson 
v.  Jones.  It  would  perhaps  have  been  difficult  to  present  the  equitable  grounds  for 
relief  which  existed  in  that  case,  in  any  form  of  plea  which  would  have  been  consistent 
with  the  law  of  estoppel  or  with  our  feudal  rules  of  tenure. 
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Tindai.  C.  J.  It  appears  to  me  that  this  plea  cannot  be  supported.  It  must  be 
considered  either  as  a  plea  of  eviction  and  expulsion,  or  as  a  plea  of  payment  of  a 
portion  of  the  rent  by  compulsion  to  some  one  authorised  to  receive  it,  by  reason  of 
ha\  ing  a  charge  upon  the  land.  If  it  is  to  be  looked  upon  as  a  plea  of  eviction,  the 
defendant  was  bound  to  shew  that  the  eviction  took  place  before  the  rent  became  due. 
s,  i  tar  from  that  being  so,  the  fact  is  otherwise,  for  the  alleged  eviction  does  not  appear 
in  have  taken  place  until  after  action  brought.  The  plea,  therefore,  as  a  plea  of  evic- 
tion, affords  no  answer  to  the  plaintiff's  claim.  Is  it  then  a  plea  in  the  nature  of  a 
plea  of  payment  to  a  special  agent  of  the  landlord  1  The  cases  that  have  been  cited 
aie  distinguishable.  In  Sapsford  v.  Fletcher  (4  T.  K.  511),  there  was  a  claim  for 
ground-rent;  and  the  tenant  was  liable  to  a  distress  unless  he  paid  it.  Having  paid 
tlir  ground-rent  in  order  to  relieve  himself  from  that  pressure,  it  was  held  that  he 
might  treat  such  payment,  as  a  payment  to  his  immediate  landlord.  So,  [395]  in 
Pop  v.  Biggs  (9  B.  &  C.  245,  4  Mann.  &  Ryl.  193),  where  the  premises  had  been 
mortgaged,  and  the  tenant  received  notice  from  the  mortgagee,  who  demanded  the 
rent,  and  received  it  in  satisfaction  of  interest  due  upon  the  mortgage;  it  was  held 
that  this  was  a  good  payment,  There,  the  principal,  at  least,  was  a  charge  upon  the 
land  ;  and  it  might  be  considered,  that  the  mortgagor  had  appointed  the  mortgagee 
his  agent  to  receive  the  rent  if  he  thought  fit  to  demand  it  (b).  Here,  the  plea  alleges 
that  the  plaintiff,  before  making  the  lease  to  the  defendant,  conveyed  part  of  the 
property  in  respect  of  which  the  rent  is  claimed,  to  one  Edward  Boodle,  whose 
devisees,  after  the  commencement  of  the  action,  set  up  a  claim  to  a  proportional  part 
of  the  rent,  On  what  ground  is  it  that  the  sum  of  401.  10s.,  rather  than  any  other 
sum,  has  been  fixed  upon  as  the  proportional  part  of  the  rent  to  which  these  devisees 
arc  entitled  '  What  power  is  there  to  apportion  the  rent?  Where  a  party,  having 
granted  a  lease  of  premises,  afterwards  parts  with  a  portion  of  them,  the  tenancy  is 
still  subsisting;  and  the  law  steps  in  to  apportion  the  rent  between  the  parties 
entitled  (c).  But  the  doctrine  of  apportionment  does  not  apply  here.  The  defendant 
is  not  tenant  of  part  of  the  premises  to  the  devisees  of  E.  Boodle.  Those  parties  are 
not  before  the  court ;  and  the  jury  could  not  apportion  the  rent.  In  so  doing  they 
would  be  taking  upon  themselves  to  make  a  division,  when  one  of  the  parties  would 
not  be  bound  by,  and  might  not  be  satisfied  with,  the  apportionment.  There  is  this 
further  difficulty ;  it  does  not  appear  that  this  sum  of  401.  10s.  is  any  charge  upon  the 
land  at  all.  The  devisees  might  [396]  choose  to  have  the  land  back  again,  and  the 
defendant  is  not  paying  a  sum  for  which  the  plaintiff  is  liable.  It  seems  to  me,  there 
fore,  that  on  neither  ground  is  this  plea  an  answer  to  the  action,  not  being  so  either 
Eta  a  plea  of  eviction  or  as  a  plea  of  payment,  and  that  the  plaintiff  is  entitled  to 
judgment. 

COLTMAN  J.  I  also  am  of  opinion  that  this  plea  is  bad,  on  the  grounds  stated  by 
the  Lord  Chief  Justice.  If  it  is  to  be  treated  as  a  plea  of  eviction,  it  alleges  an  eviction 
subsequent  to  the  time  of  the  rent  becoming  due,  and  is  insufficient  on  that  ground. 
Neither  do  I  think  that  it  can  be  considered  as  a  plea  of  payment.  If  it  is  to  be  so 
treated,  it  must  be  the  payment  of  a  debt  due  from  the  plaintiff,  but  it  does  not  appear 
that  there  was  any  debt  due  from  the  plaintiff  to  Ann  Boodle  and  John  I'iekstoek. 
It  may  be  that  they  might  have  some  remedy  against  him  for  their  share  of  the  me  ue 
profits;  but  by  the  conveyance  to  them  by  the  plaintiff  of  part  of  the  premises,  no 
debt   lias  been  ei instituted  between  them. 

ERSKINE  J.  I  am  of  the  same  opinion.  This  plea  cannot  l»'  held  bad  on  the 
pound  that  it  amounts  to  a  plea  of  nil  habuit  in  tenementis,  for  the  reasons  given  in 
Sapsford  v.  Fletcher  (a)  and  Pop  v.  Biggs  (vide  supra,  395  (b)).    Hut  it  cannot  lie  treated 

as  a  plea  of    payment,  there    being   no   debt    due  from  tile  plaintiff  to   Ann   Boodle  and 

John  I'iekstoek,  nor  any  charge  on  the  land,  so  as  to  fall  within  Johnson  v.  Jones 
(9  All.  A  E.  809,  1   Perr.  A  Dav.  651).     As  a  plea  of  evicti it  is  bad.  as  already 

observed,  for  not  shewing  an  eviction  before  the  rent  became  due. 

[397]  CbEvSSWELlJ.     In  Johnson  v.  Jones,  Littledale  J.  held  the  plea  to  be  good  ; 

('<)  But  the  judgment  in  Pope  \ .  Biggs,  appeals  to  have  proceeded  upon  less  plausible 
grounds,  vide  4  Mann.  &  Ryl.  193(a). 

(c)  Vide  Co.  I.itt.  148  a.,  Roberts  v.  Snell,  ante,  vol.  i.  579,  589. 

(a)  Ami  see  T.  ||  E.  3,  Fitz.  Abr.  tit.  Accompt,  pi.  33;  I''.  X.  B.  I  In.  Q.  n. ;  I  Yin. 
A  In.  Mil,  pi.  8,  9. 
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not  as  a  plea  of  nil  habuit  in  tenementis,  nor  as  a  plea  of  eviction,  but  because  it 
shewed  that  the  lease  was  made  subject  to  a  prior  charge,  viz.,  a  mortgage,  which  the 
tenant  was  compelled  to  pay.  I  agree  that  the  present  plea  is  not  a  plea  of  nil  habuit 
in  tenementis.  It  is  either  a  plea  of  eviction,  bad  because  it  alleges  an  eviction  subse- 
quent to  the  rent  becoming  due  ;  or  a  plea  of  payment,  bad  because  it  shews  neither 
a  payment  to  the  plaintiff  nor  a  payment  made  by  his  authority.  Neither  does  it  set 
up  a  payment  of  a  debt  due  from  the  plaintiff,  or  of  a  charge  upon  the  land,  so  as  to 
bring  the  case  within  any  of  the  cases  cited. 
Judgment  for  the  plaintiff. 

Harper  v.  Phillipps.     May  3,  IS44. 

The  issue,  as  set  out  in  a  writ  of  trial,  stated  the  suing  out  of  a  former  writ  of  summons, 
to  meet  a  plea  of  the  statute  of  limitations.  The  plaintiff  having  obtained  a  verdict, 
upon  an  issue  taken  on  the  accrual  of  the  action  within  six  years,  the  court  refused 
to  grant  a  new  trial,  upon  an  affidavit  that  no  such  writ  had  ever  been  returned, 
and  that  no  continuances  had  been  entered  on  the  roll,  and  that  the  issue  delivered 
contained  no  notice  of  a  former  writ. 

Debt,  for  goods  sold  and  delivered,  work,  labour,  and  materials.  The  defendant 
paid  11.  6s.  into  court,  and  to  the  residue,  pleaded  numquam  indebitatus,  and  the 
statute  of  limitations,  to  which  the  plaintiff  replied  by  simply  taking  issue. 

At  the  trial  before  the  under-sheriff  of  Gloucestershire,  it  appeared  that  the  goods 
had  been  supplied  and  the  work  performed  in  1836.  The  date  of  the  writ  of  summons 
m.is  the  27th  of  January  1844  :  but,  by  [398]  the  issue,  it  was  alleged  that  the  plaintiff 
had  sued  out  a  former  writ  on  the  28th  of  January  1841  (a). 

Talfourd  Sent.,  upon  an  affidavit  stating  that  no  writ  had  ever  been  returned,  and 
no  continuances  entered,  and  that  the  issue  delivered  contained  no  notice  of  any  former 
writ,  moved  to  set  aside  the  writ  of  trial  and  subsequent  proceedings  for  irregu- 
larity. The  objection  was  overruled  by  the  under-sheriff,  who  said  that  he  could 
only  deal  with  the  writ  of  trial  before  him.  [Cresswell  J.  Your  real  objection 
appears  to  be,  that  the  issue  was  incorrectly  made  up.  If  not,  I  do  not  see  how 
you  can  stir.] 

TiNDAL  C.  J.  It  seems  to  me  that  the  defendant  should  not  have  this  rule.  He 
should  have  come  promptly  to  the  court  or  to  the  judge  at  chambers  to  set  the 
issue  aside. 

COLTMAN  .1.  The  trial  seems  to  have  been  perfectly  right.  I  agree  that  we 
ought  not  to  interfere  with  the  issue  at  this  stage  of  the  proceedings. 

The  rest  of  the  court  concurred. 

Rule  refused  (b). 

[399]    Clinton  v.  Peabody.    May  4,  1844. 

[S.  C.  8  Scott,  N.  K.  117.] 

In  trover  for  certain  United  States  treasury  notes,  the  defence  set  up  was,  that  the 
notes  had  been  forged  by  the  plaintiff,  who  offered  them  for  sale  to  the  defendant, 
by  whom  they  were  detained,  and  that  to  prove  this  it  was  necessary  to  send  out 
a  commission  to  examine  witnesses  in  America.  On  granting  the  commission,  the 
court  required  the  defendant  to  deposit  the  notes  with  the  masters.  On  the  motion 
of  the  defendant,  a  rule  was  subsequently  made  for  delivering  out  the  notes  to  some 
person  to  be  agreed  on,  or  to  be  named  by  the  master,  for  the  purpose  of  producing 
them  to  the  witnesses  under  the  commission,  the  defendant  giving  security  to  the 

(a)  By  the  uniformity  of  process  act  (2  &  3  \Y.  4,  c.  39,  s.  10,  it  is  provided,  that 
no  first  writ  shall  be  available  to  prevent  the  operation  of  any  statute  whereby,  &c., 
miles  s  the  defendant  shall  be  .  .  .'  served  therewith  .  .  .  or  unless  such  writ  and 
every  writ  (if  any)  issued  in  continuation  of  a  preceding  writ,  shall  be  returned  non 
est  inventus  and  entered  of  record,  within  one  calendar  month  next  after,  &c.,  and 
unless  every  writ  issued  in  continuation  shall  be  issued  within,  Ac,  and  shall  contain 
a  memorandum  specifying  the  day  of  the  date  of  the  first  writ. 

(h)  Quaere,  whether  the  special  matter  should  not  have  been  replied. 


7  MAN.  &  0.  400.  CLINTON    V.  PEABODY  167 

satisfaction  of  the  master  for  their  safe  return,  and  depositing  fac  similes  in  lieu  of 
them. — The  court  considered  that  this  rule  was  complied  with  by  depositing  fac- 
similes exhibiting  in  outline  the  figures  and  emblematical  devices  on  the  face  of  the 
notes,  together  with  a  tracing  of  the  indorsements. 

Trover,  for  the  conversion  of  four  United  States  treasury  notes,  for  1000  dollars 
eaeh  (a). 

The  defence  intended  to  be  set  up  was,  that  the  plaintiff  either  had  forged,  or 
uttered,  a  forged  deposit  note,  of  which  forgery  the  notes  in  question  were  the 
proceeds.  It  was  also  alleged  that  one,  if  not  more,  of  the  indorsements  on  these 
notes,  was  forged. 

In  Hilary  term  last,  a  rule  was  obtained  on  the  part  of  the  defendant,  for  a  com- 
mission to  examine  witnesses  in  Xew  York  and  in  other  parts  of  the  United  States; 
and  it  was  made  a  part  of  the  rule,  that  the  notes  should  be  deposited  with  the  master's 
of  the  court. 

Sir  T.  Wilde  Serjt.,  on  the  first  day  of  this  term,  obtained  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  notes  so  deposited  should  not  be  delivered  out  to  the 
defendant  or  his  attorney,  in  order  that  they  might  be  produced  to  the  witnesses  to 
be  examined  under  the  commission,  and  also  why  the  time  for  returning  the  commission 
should  not  be  enlarged. 

Talfourd  Serjt.,  shewed  cause.  It  is  no  available  defence  in  this  action  that  the 
plaintiff,  by  means  of  [400]  a  forgery,  obtained  the  funds  wherewith  he  purchased  the 
notes  in  question.  The  only  object  of  the  rule  is  to  delay  and  embarrass  the  plaintiff. 
Moreover,  the  defendant  has  had  ample  time  to  examine  his  witnesses. 

Sir  T.  Wilde  Serjt.,  was  heard  in  support  of  the  rule. 

Tindal  C.  J.  The  question  is,  not  whether  the  facts  sworn  to  on  the  part  of  the 
defendant  afford  a  complete  answer  to  the  action,  but  whether  they  are  material  and 
fit  to  be  inquired  into.  The  object  of  seeking  to  have  the  notes  delivered  out  of  the 
hands  of  the  court  is,  that  the  commission  already  issued  may  be  made  useful,  which 
it  clearly  could  not  be  unless  the  notes  were  produced  to  the  witnesses,  who  are  to  be 
examined  under  it.  Upon  proper  security  being  given,  it  seems  to  me  the  notes  ought 
to  be  delivered  out  to  such  person  as  the  master  may  appoint,  copies  being  deposited 
in  their  place. 

Cresswell  J.,  suggested  that  fac-similes  should  be  made,  and  left  with  the  master, 
in  lieu  of  the  original  notes. 

The  rest  of  the  court  concurring, 

Rule  absolute. 

The  rule  was  drawn  up  in  the  following  terms : — 

"That,  upon  the  defendant  giving,  and  entering  into,  such  security  as  shall  be 
approved  of  by  one  of  the  masters  of  this  court,  for  the  due  return  of  the  notes,  for 
the  recovery  of  which  this  action  is  brought,  and  which  are  now  in  the  hands  of  the 
masters  of  this  court,  to  the  value  of  such  notes,  the  same  be  delivered  out  by  the 
said  masters  to  such  person  as  shall  be  agreed  upon  between  the  said  parties,  or,  in 
case  they  shall  [401]  differ  about  the  same,  then  to  such  person  as  the  said  masters 
shall  appoint  to  receive  the  same,  for  the  purpose  of  the  said  notes  being  produced 
to  the  respective  witnesses  to  be  examined  in  America  on  the  execution  of  the  com- 
missions issued  respectively  in  this  cause,  &c,  and  thai   the  same  notes  respectively 

be  forthwith    returned   to   the   said   masters   ii ediatoly  after  the  execution  of  such 

commissions.  Audit  U  further  ordered,  that  the  said  notes  shall  lie  produced  to  the 
respective  parties  and  their  agents,  upon  request,  but  the  same  shall  not  be  under  the 
control  of  either  of  the  said  parties,  dining  the  time  they  shall  bo  in  the  possession  of 
the  person  to  whom  they  shall  be  so  delivered  oul  as  aforesaid  ;  and  that,  before  the 
same  shall  be  so  delivered  out,  fac-similes  of  the  said  notes  shall  be  taken,  at  the 
expense  of  the  defendant,  and  thai  the  said  fac-similes  shall  be  deposited  with  auob 
masters,  at  the  time  of  their  delivering  up  the  said  notes  as  aforesaid.     And  it  is  also 

Ordered  that  the  return  of  the  said  commissions    in    this   cause,  be  enlarged   to  the    'J nil 

ot  November  next,  and  that  the  trial  be  postponed  to  the  sitting  after  Michaelmas 
term  next." 

(")  The  plaintiff  had  also  brought  an  action  against  the  defendant,  for  false 
imprisonment. 
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A  bond  with  sureties  to  the  masters'  satisfaction  was  afterwards  given,  and 
fac-similes  of  the  notes,  with  the  several  figures  and  devices  thereon,  and  also  of  the 
indorsements  thereon,  were  deposited  with  the  master.  It  was  objected,  however, 
by  the  plaintiff's  attorney,  that  the  copies  made  were  not  perfect  fac-similes,  the 
ornamental  parts  being  in  outline  only,  and  therefore  not  a  sufficient  compliance  with 
the  rule. 

[402]  Dowling  Serjt.,  in  Trinity  term,  obtained  a  rule  to  shew  cause  why  the 
copies  thus  made,  should  not  be  deemed  a  compliance  with  the  rule,  and  the  original 
notes  delivered  out  pursuant  to  the  former  rule.  He  submitted  that  the  parties  would 
be  in  danger  of  bringing  themselves  within  the  provisions  of  the  11  G.  4  &  1  W.  4, 
c.  66,  s.  19,  if  they  caused  the  notes  to  be  more  closely  imitated. 

Talfourd  Serjt.  shewed  cause.  The  copies  made  and  deposited  are  wholly  inade- 
quate to  answer  the  plaintiffs  purpose  ;  he  is  therefore  desirous  of  holding  the  defendant 
to  a  strict  performance  of  the  rule  of  last  term.  [Tindal  C.  J.  The  copies  are,  as 
nearly  as  may  be,  fac-similes  :  the  loss  of  the  originals  is  a  very  distant  probability.] 
The  plaintiff  fears,  that,  when  the  notes  get  to  New  York,  they  will  be  attached  there, 
as  a  fifth  note  has  already  been. 

Dowling  Serjt.,  in  support  of  his  rule.  As  far  as  could  reasonably  be  expected, 
every  thing  has  been  done  towards  complete  performance  of  the  terms  of  the  rule. 

Tindal  C.  J.  As  much  has  been  done  as  could,  under  the  circumstances,  be 
expected.  It  was  a  somewhat  unusual  interference  with  the  rights  of  a  defendant  in 
trover,  to  take  the  property  in  dispute  out  of  his  hands  at  all  (a)1. 

Per  curiam.     Rule  absolute. 

[403]     Barnewall  v,  Williams.     May  4,  1«44. 

In  detinue  for  a  picture,  the  court  allowed  a  plea  of  "  lien  "  to  be  pleaded  with 
pleas  of  "  non  detinet "  and  "  not  possessed." 

Detinue,  for  a  picture,  &c.  The  defendant  applied  at  chambers  for  leave  to  plead 
non  detinet, — that  the  plaintiff  was  not  lawfully  possessed  of  the  picture,  &c  as  of 
his  own  property, — and  a  lien.  The  learned  judge  disallowed  the  plea  of  lien,  as 
unnecessary. 

On  a  former  day  in  this  term, 

Sir  T.  Wilde  Serjt.  moved  for  a  rule  to  shew  cause  why  the  defendant  should  not 
be  at  liberty  to  add  the  plea  which  had  been  so  disallowed.  There  would  be  no 
objection  to  the  view  taken  by  the  learned  judge  at  chambers,  but  for  the  recent 
decision  of  the  court  of  Exchequer  in  Mason  v.  Farnell  (a)'2.  The  court  there  held  that 
in  detinue,  a  defence  that  the  defendant  is  tenant  in  common  with  the  plaintiff',  cannot 
be  given  in  evidence  under  "  non  detinet "  or  not  possessed.  [Tindal  C.  J.  Is  there 
any  distinction  in  this  respect  between  detinue  and  trover1?] 

A  rule  nisi  having  been  granted, 

Shee  Serjt.  now  shewed  cause.  It  has  repeatedly  been  held,  that,  in  trover,  a  lien 
may  be  given  in  evidence  under  the  plea  of  not  possessed  ;  Owen  v.  Knight  (4  New 
Cases,  54,  5  Scott,  307,  6  Dowl.  P.  C.  244),  Butler  v.  Hobson  (4  N.  C.  290,  5  Scott, 
798) ;  and  it  is  difficult  to  perceive  the  validity  of  the  distinction  suggested  in  Mason 
v.  Famell  (d). 

(a)1  The  plaintiff'  in  trover  complains  that  the  defendant  has  converted  the  chattel 
to  his  own  use ;  and  he  asks  for  a  judgment,  by  which,  when  obtained,  he  would 
appear  to  be  estopped  from  saying  that  the  property  in  the  chattel  was  not  vested  in 
the  defendant  from  the  period  of  such  conversion.     Vide  ante,  vol.  vi.  p.  640  (a). 

(a)2  12  M.  &  W.  674,  1  Dowl.  &  Lowndes,  576.  And  see  Leake  v.  Loveday,  ante, 
vol.  v.  p.  972,  5  Scott,  N.  E.  923,  2  Dowl.  N.  S.  623. 

((/)  In  that  case  Parke  B.,  in  delivering  the  judgment  of  the  court,  says,  "  There 
is  no  doubt  that  in  the  action  of  trover  the  court  of  Common  Pleas,  in  Oicen  v.  Knight, 
4  New  Cases,  54,  5  Scott,  307,  have  decided,  that  under  the  plea  of  not  possessed,  the 
defendant  may  give  in  evidence  a  lien,  on  the  ground  that  this  plea  denies  the  plaintiffs 
right  to  the  immediate  possession  of  the  goods,  as  well  as  his  property  in  them  :  and 
in  the  case  of  White  v.  Teal,  12  Ad.  &  lv  106,  4  P.  &  1).  43,  the  court  of  Queen's  Bench 
held,  on  similar  grounds,  that  such  a  defence  was  not  admissible  under  not  guilty.     It 
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[404]  Per  curiam.  If  there  be  reasonable  doubt,  the  defendant  is  entitled  to  have 
tlie  additional  plea.  After  the  ease  of  Mason  v.  Farnell,  we  think  the  proposed  plea 
should  be  allowed. 

Rule  absolute. 

[405]    Bate  v.  Lawrence.     May  7,  1844. 

A  warrant  of  attorney  given  in  Trinity  vacation,  1838,  to  appear  for  the  defendant 
"as  of  Trinity  term  last,  Michaelmas  term  next,  or  any  other  subsequent  term,  and 
then  to  receive  a  declaration  for  him,  &c.,  and  thereupon  to  confess,  &c.  :  was  held 
to  be  no  authority  for  entering  up  judgment  in  a  subsequent  vacation. — Judgment 
was  entered  up  on  the  30th  of  November  1*4:',,  upon  a  warrant  of  attorney  :  on  the 
4th  of  December,  a  ti.  fa.  issued,  under  which  the  defendant's  goods  were  seized  and 
sold.  On  the  18th  of  December  a  fiat  issued  against  the  defendant,  upon  an  act 
of  bankruptcy  (of  which  the  plaintiff  had  no  notice)  committed  on  the  28th  of 
November:  the  adjudication  took  place  on  the  21st  of  December;  and  on  the  3d 
of  January  1844,  assignees  were  chosen.  On  the  16th  of  January  the  solicitors  to 
the  fiat  wen.'  aware  that  the  plaintiff's  judgment  was  founded  on  a  warrant  of 
attorney  :  Held,  that  a  motion  made  on  the  first  day  of  Easter  term  1844,  to  set 
aside  the  judgment,  on  the  ground  that  it  was  not  signed  in  pursuance  of  the 
authority  given,  was  too  late. 

On  the  14th  of  July  1838,  the  defendant  gave  a  warrant  of  attorney,  authorising 
certain  attorneys  "to  appear  for  him  in  the  court  of  Common  Pleas,  as  of  Trinity 
term  last,  Michaelmas  term  next,  or  any  other  subsequent  term,  and  then  and  there 
to  receive  a  declaration  for  him  in  an  action  of  debt,  for  the  sum  of  16001.  at  the  suit 
of  Thomas  Bate,  his  executors  or  administrators;  and  thereupon  to  confess  the  same 
action,  or  else  to  suffer  a  judgment  by  nil  elicit,  or  otherwise,  to  pass  against  him  in 
the  same  action,  and  to  lie  thereupon  forthwith  entered  up  against  him  of  record  of 
tlic  said  court,  for  the  said  sum  of  16001.,  besides  costs  of  suit,"  &c.  ;  with  a  defeasance 
on  tin'  payment  of  80(il.  and  interest,  on  the  14th  of  January  1839. 

On  the  30th  of  November  1843,  the  plaintiff  entered  up  judgment,  under  an 
order  of  Erskine  J.,  dated  the  28th. 

is  proper  to  abide  by  the  authority  of  these  decisions,  in  the  action  of  trover,  though, 
DO  doubt,  plausible  reasons  may  be  assigned  for  saying  that  the  proper  plea  on  which 
such  a  defence  as  a  lien  or  the  like  may  be  made,  is  the  plea  of  not  guilty,  by  which 

the  conversion  is  denied;  but  we  are  of  opinion,  that,  in  the  acti f  detinue,  this 

plea  of  not  possessed,  cannot  have  the  same  effect.  In  this  form  of  action  we  are  not 
embarrassed  with  the  difficulty  which  exists  in  the  action  of  trover  founded  on  con- 
version, which  is  always  a  wrongful  act  (a),  and  cannot  therefore  be  confessed  and 
avoided  (A).  The  detainer,  which  alone  is  an  issue  under  non  detinet,  oaaj  be  lawful 
OT  unlawful,  and  therefore  it  may  be  denied  altogether,  or  may  lie  ad  in  it  ted  and  justified 
as  a  lawful  act  ;  and  t  his  we  Mud  supported  by  I  lie  older  authorities."  .   .    .     "  The  plea 

of  not  possessed,  we  think,  on  these  authorities  Co.  I. in.  283  a.(c);  Tsack  v.  Clarke, 

1  Roll.  R.  126,  2  Bulst.  306  (S.  ('.  Sir  F.  Moore,  841)  puts  only  the  properly  of  the 
plaintiff  in  issue  (g);  and  if,  therefore,  the  plaintiff  has  such  a  property  as  will  enable 
liim  to  maintain  detinue,  it  is  enough." 

((()  OuaTi',  whether  a  plea  of  not  possessed,  is  not  a  plea  in  confession  of  the  con- 
version declared  on,  and  in  avoidance,  by  shewing  thai  (Ik-  plaintiff  is  not  entitled  to 
treat  the  conversion  as  illegal  as  against  him. 

(I>)  [n  Stirt  \.  Drungold  a  plea  in  trover,  justifying  the  detention  of  a  horse  by  an 
innkeeper,  for  food  provided  before  the  conversion,  was  held  good  on  demurrer. 
3  Bulst.  289. 

(c)  "In  detinue  t  he  defendant  pleadeth  non  detinet;  he  cannot  give  in  evidence, 
that  the  goods  were  pawned  to  him  for  money,  and  thai  ii  is  not  paid,  but  must  plead 
it;  but  he  may  give  in  evidence  a  gift  from  the  plaintiff."  But  Lord  Coke  adds,  " for 
that  proveth  he  detaineth  not  the  plaintiffs  goods." 

(' )  In  replevin  ot  a  ship,  i  he  defendant  justified  as  part  owner  with  the  plaintiff; 
M.  11  II.  I,  to.  13,  pi.  39.     El  vide  ante,  173(a). 

C.  P.  xiii.— 6* 


170  BATE   V.  LAWRENCE  7  MAN.  &  G.  406. 

On  the  4th  of  December  he  issued  a  fi.  fa.,  under  which  the  defendant's  goods 
were  seized  on  the  6th,  and  conveyed  to  the  plaintiff  by  bill  of  sale ;  such  judgment 
not  being  signed  "as  of  Trinity  term  1838,  or  as  of  any  subsequent  term,"  but  being 
signed  as  and  of  the  said  30th  of  November  1843. 

[406]  On  the  18th  of  December  1843,  a  fiat  issued  against  the  defendant,  under 
which  he  was  adjudged  a  bankrupt  on  the  -1st  of  December,  upon  an  act  of  bank- 
ruptcy committed  on  the  28th  of  November. 

On  the  3rd  of  January  1844,  Sir  Felix  Booth  was  chosen  creditors'  assignee. 

The  circumstances  under  which  the  judgment  was  signed,  only  became  known  to 
the  assignees,  or  to  the  solicitors  to  the  fiat,  from  the  examination  of  the  bankrupt 
on  the  3rd  of  February  1844,  and  which  examination  was  not  obtained  by  them  from 
Birmingham,  where  such  examination  took  place,  until  the  19th  of  February. 

Channell  Serjt.,  on  the  part  of  the  assignees,  on  the  first  day  of  this  term,  upon 
an  affidavit  of  these  facts,  moved  for  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  judgment,  and  the  writ  of  execution  issued  thereon,  should  not  be  set  aside  for 
irregularity,  with  costs.  Where  a  warrant  of  authority  authorizes  the  signing  of  a 
judgment  as  of  a  given  or  any  other  subsequent  term,  a  judgment  signed  in  vacation, 
is  a  nullity.  Cobbold  v.  Chilver  (ante,  vol.  iv.  p.  62,  4  Scott,  X.  R.  (178,  1  Dowl.  N.  S. 
726),  Cmlson  v.  Glvtterlmck  (2  Dowl.  N.  S.  391),  Raymend  v.  Smith  (1  Dowl.  &  Lowndes, 
166).     A  rule  nisi  having  been  granted, 

Sir  T.  Wilde  Serjt.  shewed  cause,  upon  affidavits  negativing  notice  of  the  act  of 
bankruptcy,  and  shewing  that  the  assignees'  attorneys  had  the  means  of  knowing  all 
the  circumstances  under  which  the  judgment  was  signed  and  execution  issued,  on  the 
16th  of  January  1*44,  on  which  day  they  wrote  to  the  under-sheriff  of  Warwickshire 
as  follows  : — "  Our  client.  Sir  Felix  Booth,  has  been  appointed  assignee  to  the  estate 
of  John  Lawrence  [407]  of  Birmingham  ;  and,  having  yesterday  received  a  copy  of 
the  proceedings,  we  lose  no  time  in  making  this  communication.  It  appears  that  an 
act  of  bankruptcy,  and  whereon  the  commissioner  has  adjudicated,  was  committed 
on  the  28th  of  November,  and  that  on  a  subsequent  day  you  levied  on  the  bankrupt's 
effects  at  the  suit  of  Mr.  Bate  for  a  large  sum.  Mr.  Bate's  judgment,  as  you  are 
doubtless  aware,  is  founded  on  a  warrant  of  attorney,  and  consequently  the  execution, 
being  subsequent  to  the  act  of  bankruptcy,  is  clearly  void  as  against  the  assignees, 
and  the  sheriff  is  liable  to  them  in  trover  for  the  value  of  the  goods  seized.  We, 
therefore,  on  behalf  of  the  assignees,  require  the  re-delivery  of  the  effects  improperly 
seized,  and  will  thank  you  to  inform  us,  at  your  earl}'  convenience,  whether  this  claim 
of  our  clients  will  be  recognised  or  disputed." 

Antecedently  to  the  rule  of  H.  T.  4  W.  4,  r.  3,  every  judgment  signed  as  of  a 
term,  had  relation  to  the  first  day  of  the  term.  It  is  material  to  ascertain  what  that 
rule  really  effected.  It  directs  that  "all  judgments  shall  be  entered  of  record  of  the 
day  of  the  month  and  year,  whether  in  term  or  vacation,  when  signed,  and  shall  not 
have  relation  to  any  other  day."  The  object  was,  not  to  produce  the  incongruity  of 
a  judgment  pronounced  when  the  court  was  not  sitting,  or  to  effect  any  alteration  in 
the  form  of  the  record,  but  to  prevent  a  judgment  from  operating  as  a  lien,  except 
from  the  day  on  which  it  was  signed.  Before  the  rule,  the  judgment  operated  as  a 
lien  on  the  debtor's  property  from  the  time,  of  docketting.  It  now  only  operates  as 
alien  from  the  day  of  signing.  The  warrant  of  attorney  is  to  be  construed  according 
to  the  intention.  Here,  the  parties  used  the  words  "as  of  Trinity  term  last, 
Michaelmas  term  next,  or  any  other  subsequent  term,"  in  the  sense  in  which  the  same 
words  have  been  used  (as  in  the  case  of  a  docketted  judgment),  for  more  than  a 
century.  If  it  is  [408]  contended  that  there  was  no  authority  to  sign  a  judgment  in 
vacation,  it  should  be  shewn  either  that  the  parties  did  not  so  intend,  or  that  their 
intention  is  controlled  by  some  technical  rule.  The  words  were  clearly  used  for  the 
same  purpose  for  which  they  have  always  been  inserted, — that  of  enabling  the  plaintiff 
to  sign  judgment  in  vacation  :  and  there  is  no  reason  why  effect  should  not  still  be 
given  to  them.  This  part  of  the  warrant  of  attorney  is  merely  formal :  the  substance 
of  the  arrangement  is,  that,  in  default  of  payment  on  the  appointed  day.  the  plaintiff 
may  issue  execution.  [Tindal  C.  J.  The  judgment  might  have  been  entered  up  in 
Michaelmas  term  1838,  or  in  any  subsequent  term.]  A  judgment  signed  as  of  a  term 
would  be  quite  as  objectionable  as  one  signed  in  vacation"  Signing  judgment  "as 
of  a  term  "  is  a  well-known  phrase,  importing  a  judgment  signed  generally  as  of  a 
term  ;  which   would  be  as  irreconcilable  with  the  rule  of  court,  as  applied   to  this 
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warrant  of  attorney,  as  if  the  judgment  was  signed  in  vacation.  The  plaintiff  has  dune 
nothing  that  is  irregular  or  objectionable.  Being  authorised  by  the  defendant  to  sign 
judgment  "as  of  Trinity  term  last,  Michaelmas  term  next,  or  any  other  subsequent 
term,"  he  takes  the  warrant  of  attorney  to  the  master's  office,  and  the  proper  officer, 
recording  the  judgment  pronounced  by  the  court,  makes  the  entry  in  a  book  with  a 
general  title  of  the  term  and  the  day  on  which  the  entry  is  made.  That  entry  contains 
nothing  that  is  inconsistent  with  the  authority  given  by  this  warrant  of  attorney. 
In  the  cases  cited,  when  the  present  rule  was  moved  for,  the  attention  of  the  court 
does  not  appear  to  have  been  called  to  the  fact  that  the  words  of  the  instrument 
expressly  authorised  the  signing  of  a  judgment  in  a  manner  not  warranted.  The 
universal  practice  was  to  sign  judgment  in  vacation  as  of  the  preceding  term.  The 
new  rules  do  not  give  a  new  construction  to  the  old  words  used  in  this  instrument. 
[409]  Their  object  was  merely  to  destroy  the  effect  of  the  relation.  The  present 
warrant  of  attorney  runs  thus  : — "  to  appear  for  him  in  the  Court  of  Common  Pleas, 
as  of  Trinity  term  last,  Michaelmas  term  next,  or  any  other  subsequent  term."  That 
relates  to  appearance  only.  The  affidavit  upon  which  the  rule  was  obtained,  is  silent 
as  to  the  time  when  the  appearance  was  entered  for  the  defendant  in  this  case.  The 
whole  of  this  part  of  the  instrument  is  pure  form.  The  object  of  the  parties  is,  that 
in  rase  a  non-payment  at  the  appointed  time,  the  plaintiff  shall  lie  at  liberty  to  sign 
judgment  and  issue  execution.  That  which  is  intended  solely  for  the  benefit  of  one 
party,  ought  not  to  be  construed  as  if  it  had  been  inserted  for  the  benefit  of  the  other. 
A  warrant  of  attorney,  like  a  policy  of  insurance,  is  to  be  construed  according  to  t  he 
intention,  rather  than  by  the  precise  words  used.  The  language  of  a  judgment  upon 
a  warrant  of  attorney  is  the  same  as  that  of  judgment  signed  in  an  action.  A 
judgment,  when  signed  in  vacation,  is  necessarily  a  judgment  of  the  preceding  term 
when  the  court  was  sitting.  But  a  judgment  signed  in  term  would  be  as  much  open 
to  objection  as  one  signed  in  vacation.  The  authority,  taken  literally,  is  to  sign 
judgment  as  of  a  term  generally  ;  whereas  the  rule  requires  that  it  shall  lie  signed  as 
of  a  particular  day.  [Cresswell  J.  The  words  of  the  rule  are  rather  stringent  against 
you.  The  judgment  must  now  be  of  a  particular  day.]  That  must  be  understood  of 
a  time  when  the  court  is  sitting,  and  is  competent  to  pronounce  judgment.  Thus  a 
writ,  issued  in  vacation,  is  tested  of  the  last  day  of  term.  This  is  for  the  purpose  of 
avoiding  the  incongruity  which  would  arise  from  the  awarding  of  process  upon  a  day 
when  the  court  is  not  sitting.  In  the  case  of  a  judgment  issued  in  vacation,  a  rule  is 
now  obtained  for  that  purpose.  [Master.  The  term  is  stated  at  the  foot  of  the  rule.] 
It  there  had  been  any  [410]  irregularity  in  signing  the  judgment  in  this  case,  such 
ii  regularity  would  have  been  cured  by  the  general  authority  to  release  errors  con- 
tained in  the  latter  part  of  the  warrant  of  attorney  ;  by  which,  in  the  usual  form,  the 
attorneys  to  whom  it  is  addressed,  are  expressly  authorized,  "after  the  said  judgment 
shall  In;  entered  up  as  aforesaid,  for  the  defendant,  and  in  his  name,  and,  as  his  art 
and  deed,  to  sign  and  execute  a  good  and  sufficient  release  in  the  law  to  the  plaintiff, 
his  heirs,  executors,  and  administrators,  of  all  and  all  manner  of  error  and  errors,  and 
all  benefit  and  advantage  thereof,  and  all  misprisions  of  error  and  errors,  defects,  and 
imperfections  whatsoever,  had,  made,  committed,  done,  or  suffered  in,  about,  touching, 
or  concerning  the  aforesaid  judgment,  or  in,  about,  touching,  or  concerning  any  writ, 
warrant,  process,  declaration,  plea,  entry,  or  other  proceedings  of  or  any  way  concern- 
ing the  same.  \\  here  a  bankrupt,  having  obtained  his  certificate,  would  be  entitled  to 
be  discharged  if  rendered  by  his  bail,  the  court,  in  order  to  avoid  the  circuity  of  a 
render  and  a  discharge,  direct  an  exoneration  to  be  entered  on  the  bail-piece.  So, 
where  there  is  matter  remediable  by  audita  querela,  the  court  will  relieve,  in  a 
summary  manner,  upon  motion.  Here,  a  power  is  given  to  any  of  the  attorneys,  to 
whom  the  warrant  <>f  attorney  is  directed,  to  execute  a  release  of  errors.  The 
question  is,  not  whether  the  rule  of  court  has  been  violated,  but  whether  compliance 
with  the  rule  is  inconsistent  with  the  power  given.  The  plaintiff  is  not  answerable 
tor  the  entry  in  the  book.  The  entry  could  be  in  no  other  form.  At  present  there 
is  nothing  before  the  court,  but  an  entry  in  the  memorandum-book  of  the  office]  ol 
the  court  ;  t hat  entry  contains  all  that-  is  required,  ami  it  is  mil  inconsistent  with  the 
power  given  by  the  warrant  ol'  attorney.  It  has  always  been  the  practice,  as  well 
betore  the  new  rules  as  since,  to  note  in  the  [411]  book  tile  day  on  which  judgment  is 

Big 1 ;  but,  iii  making  up  the  roll  before  the  new  rules,  judgment  would  have  been 

entered  up  as  of  the  term,  with  a  memorandum  in  the  margin,  denoting  the  day  on 
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which  judgment  was  signed.  Now,  there  would  be  a  heading  as  of  the  term.  Did 
the  parties  mean  to  give  an  effect  to  the  warrant  of  attorney  different  from  that  which 
the  same  words  had  always  been  understood  to  convey.'  [Tindal  C.  J.  It  is 
certainly  a  contradiction.] 

The  defendant  and  his  assignees  are  precluded  from  taking  this  objection.  The 
plaintiff  has  a  decisive  answer  to  the  present  application.  What  has  the  plaintiff  done 
that  is  irregular?  The  objection  is  founded  upon  a  fallacy.  [Cresswell  -T.  The 
application  on  the  part  of  the  defendant  is  also  wrong  in  point  of  form.  It  should 
have  been,  to  rescind  Mr.  J.  Erskine's  older  :  which  older  lias  been  pursued  in  enter- 
ing up  the  judgment.  Who  ever  heard  of  a  warrant  of  attorney  in  which  the  plaintiff 
was  restricted  from  entering  up  judgment  in  vacation  '.]  In  Weedffn  v.  Garcia  (2  Dowl. 
N.  S.  64),  judgment  was  irregularly  signed,  and  execution  levied  ;  on  the  9th  of 
March.  A  fiat  in  bankruptcy  was  awarded  against  the  defendant  on  the  l'2d  of 
March,  and  assignees  were  chosen  on  the  7th  of  April.  It  was  held  too  late  to  apply 
to  set  aside  the  judgment  on  the  28th  of  April  following,  either  at  the  instance  of  the 
defendant  himself,  or  of  his  assignees.  That  case  cannot  be  distinguished  from  the 
present.  The  order  of  Mr.  J.  Erskine,  of  the  28th  of  November,  established  the 
judgment.  A  motion  ought  to  have  been  made  to  set  aside  that  order.  What  is  the 
excuse  made  for  not  coming  to  the  court  during  Hilary  term  !  On  the  Kith  of 
January,  the  solicitors  to  the  fiat  and  to  the  assignees  write  the  letter  set  out  in  the 
affidavit,  which  shews  that,  at  that  time  they  well  knew  that  the  [412]  judgment 
was  upon  a  warrant  of  attorney.  Yet  uo  search  i>  made  until  the  3d  of  February. 
Whose  fault  was  that  i 

The  court  are  called  upon  to  put  a  construction  upon  the  warrant  of  attorney, 
directly  contrary  to  the  intention  of  the  parties.  The  application  is  made  out  of  time  : 
and  the  judgment  now  sought  to  be  set  aside  is  a  judgment  signed  under  a  judge's 
order,  which  stands  unimpeaehed.  For  these  reasons  it  is  submitted  that  the  present 
rule  should  be  discharged. 

Channell  Serjt.,  in  support  of  his  rule.  There  was  no  ground  for  moving  to  set 
aside  the  order  of  Mr.  J.  Erskine,  which  was  perfectly  regular.  The  judgment  is  as 
clearly  irregular  ;  the  plaintiff  having  failed  to  pursue  the  authority  given  by  the 
warrant  of  attorney.  In  Cobbold  v.  C'hUver,  a  warrant  of  attorney,  in  the  same  form 
as  the  present,  given  in  Hilary  vacation  1  840,  authorized  the  confession  of  a  judgment 
"as  of  last  Hilary  term,  next  Easter  term,  or  any  subsequent  term  ;"  and  it  was  held 
that  a  judgment  entered  up  in  Trinity  vacation  L841,  was  not  a  due  execution  of  the 
authority.  That  ease  was  acted  upon  by  Patteson  J.  in  Coulson  v.  Glutterbuck,  which 
is  perhaps  not  an  important  confirmation  ;  but  it  was  distinctly  recognised  in  Rayment 
v.  Smith.  In  that  case  a  warrant  of  attorney,  given  in  Trinity  vacation  L841, 
authorized  certain  persons  to  appear  for  the  defendant  "as  of  Trinity  term  now  last, 
Michaelmas  term  now  next,  or  some  other  subsequent  term,  then  and  there  to  receive 
a  declaration  in  an  action  of  debt,  and  thereupon  to  confess  the  same  action,  or  else  to 
suiter  a  judgment  by  nil  dicit  or  otherwise  to  pass  against  him  in  the  same  action,  and 
to  be  thereupon  forthwith  entered  up  against  him  of  record  ;"  a  judgment  entered  up 
in  Hilary  vacation  1843,  was  set  aside  for  irregularity.  [Cresswell  J.  In  that  case, 
[413]  the  court,  looking  at  the  general  scope  of  the  new  rules,  were  of  opinion  that 
judgment  might  be  entered  in  vacation.  But  it  was  afterwards  decided  the  other 
way  in  Bird  v.  Manning  (13  Law  J.,  N.  S.,  Q.  B.  123).  There  a  judgment  entered 
up  on  the  4th  of  January  1*44,  "as  of  Michaelmas  term.  7  Victoria,"  on  a  warrant  of 
attorney  given  by  a  party  in  1835,  to  appear  as  of  last  Hilary  term,  next  Easter  term, 
or  any  subsequent  term,  and  then  and  there  to  receive  a  declaration,  and  thereupon 
to  confess,  Ac.  was  held  bad.]  The  court  would  not  presume  that  the  appearance, 
and  the  receipt  of  the  declaration,  had  been  in  term. 

With  respect  to  the  alleged  laches,  it  is  a  sufficient  answer  that  this  is  not  an 
irregularity,  which  can  be  waived,  but  is  an  absolute  nullity.  [Cresswell  J.  An 
irregularity  is  a  violation  of  some  rule  of  practice:  here,  the  matter  alleged  is,  an 
acting  without  authority.]  In  Webber  v.  Hutchins  (8  M.  .V  W.  319,  1  Dowl.  N.  S.  95), 
it  was  held  that  a  fi.  fa.,  directing  the  sheriff  to  levy  a  sum  smaller  than  that  mentioned 
in  the  judgment,  is  irregular,  unless  the  reason  of  the  variance  lie  shewn  on  the  face 
of  the  writ  :  and  the  court  would  not  amend  the  writ  where  the  rights  of  third  persons 
had  intervened.     [Tindal  C.  J.     If  the  judgment  be  a  nullity,  you  do  not  want  us  to 
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set  it  aside  (c)  :  and  you  cannot  call  it  error  ;  for  if  you  bring  a  writ  of  error,  you  will 
be  met  by  a  release  of  errors.]  As  to  the  supposed  laches,  this  rule  was  moved  for  on 
the  first  day  of  Easter  term,  and  the  assignees  had  no  knowledge  of  the  terms  of  the 
warrant  of  attorney,  until  the  preceding  vacation.  [Cresswcll  J.  [414]  My  brother 
Wilde  says,  that  you  had  notice  that  the  judgment  was  upon  a  warrant  of  attorney. 
Esdaile  v.  Davis  (6  Dowl.  P.  C.  465)  is  an  authority  against  you  upon  that  ground. 
Suppose  the  motion  to  set  aside  the  warrant  of  attorney  had  been  made  by  the  defen- 
dant, it  could  not  have  been  contended  that  the  application  would  not  have  come  too 
late  from  him.]  It  would  be  inconvenient  to  bind  assignees  so  strictly.  They  are 
merely  the  official  representatives  of  the  bankrupt,  and  may  be  persons  having  no 
interest  in  the  estate  of  the  bankrupt.  It  is  not  pretended  that  any  inconvenience 
has  resulted  to  the  plaintiff  from  the  delay. 

TiNDAL  C.  J.  If  it  had  been  necessary  to  decide  this  case  with  reference  to 
Cobbold  v.  Ghilver  and  liai/meid  v.  Smith,  I  should  have  found  it  difficult  to  distinguish 
them.  But  it  appears  to  me  that  the  parties  making  this  application  were  bound  to 
come  to  the  court  with  due  diligence,  so  as  not  to  interfere  with  the  rights  of  others. 
The  interests  of  a  third  person  are  not  to  be  prejudiced  by  their  delay.  I  agree  that 
the  plaintiff  might  not  be  in  a  situation  to  sign  a  regular  judgment  ;  but  he  might  be 
put  to  great  inconvenience  by  the  delay  which  has  occurred.  Under  the  levy,  which 
took  place  on  the  6th  of  December  1843,  the  plaintiff  received  a  large  sum  of  money, 
which  he  was  not  called  upon  to  refund  until  the  15th  of  April  18-44.  In  the  mean 
time,  he  may  have  spent  or  transferred  it,  concluding  it  to  be  his  own ;  and  other 
cases  of  inconvenience  might  be  put.  The  present  application  seems  to  fall  within  the 
principle  acted  upon  by  the  court  of  King's  Bench  in  Skyriiig  v.  Greenwood  (4  B.  &  C. 
281,  6  I).  &  R.  401),  and  Shaw  v.  Picton  (4  B.  &  C.  715,  7  D.  &  R.  201).  In  Shyring  v. 
Greenwood,  an  officer  having  been  allowed  to  [415]  draw  upon  the  credit  of  certain 
allowances  to  which  it  was  supposed  he  was  entitled,  the  paymaster,  who  had  omitted 
to  state  that  these  allowances  were  disallowed  by  the  board  of  ordnance,  was  not  suffered 
to  debit  the  officer  with  those  deductions.  So,  in  the  present  case,  where  the  levy  is 
made  on  the  6th  of  December,  and  no  application  is  made  to  the  court  till  the  15th  of 
April,  the  objection  taken  is,  not)that  any  fraud  has  been  practised,  but  that  there  has 
been  a  violation  of  a  technical  rule  of  practice.  It  cannot  be  doubted  but  that  if  the 
parties  had  been  asked  at  the  time  the  warrant  of  attorney  was  given,  what  their 
intention  was,  the  answer  would  have  been  that  execution  should  issue  upon  default  in 
payment  at  the  stipulated  time.  The  warrant  of  attorney  was  probably  framed  for 
the  express  purpose  of  enabling  the  plaintiff  to  sign  judgment  out  of  term.  Let  us 
see  how  much  time  has  been  allowed  to  elapse.  The  levy  took  place  on  the  6th  of 
December.  The  defendant,  who  must  have  known  all  the  circumstances  under  which 
he  was  deprived  of  his  goods,  did  not  become  bankrupt  until  the  18th  of  December  ; 
and  he  might  have  applied  to  a  judge  at  chambers  to  set  aside  the  judgment  and 
execution.  I  am  not  prepared  to  say  that  his  omission  to  do  this  did  not  deprive  him 
of  the  right  to  the  interposition  of  the  court;  and,  if  so,  those  who  claim  under  him, 
ought  not  to  be  in  a  better  situation.  Suppose,  however,  a  reasonable  time  to  be 
allowed  from  the  3rd  of  January  1844,  when  a  creditors'  assignee  was  chosen.  It 
appears  that  on  the  16th  of  January  some  inquiry  had  been  made;  for  the  corre- 
spondence between  the  solicitors  under  the  fiat  and  the  plaintiff  shews  that  they  then 
knew  that  the  judgment  was  on  a  warrant  of  attorney.  There  were  still  fifteen  days 
of  Hilary  term  left,  during  which  they  might  have  ascertained  whether  or  not  the 
judgment  had  been  properly  signed  ;  and  they  might  have  gone  before  a  [416]  judge 
at  chambers  in  Hilary  vacation.  Weedon  v.  Garcia  appears  to  me  to  be  a  much  stronger 
case  than  the  present.  There,  judgment  was  irregularly  signed,  and  execution  le\  ied, 
on  the  9th  of  March  ;  and  it  was  held  too  late  to  apply  lo  set  aside  the  judgment  on 
the  28th  of  April  following,  either  at  the  instance  of  the  defendant,  or  at  that  of  his 
assignees  (he  having  subsequently  become  bankrupt ),  although  the  assignees  were  not 

(c)  If  there  had  been  no  warrant  of  attorney  or  other  proceeding,  a  judgment  de 
facto  would  not  have  been  a  nullity,  still  less  would  the  writ  of  fi.  fa,  awarded  and 
executed  upon  that  judgment.  If  either  were  a  nullity  in  point  of  law,  it  might  he 
important  to  the  parties  that  the  void  judgment,  or  void  award  of  execution,  should 
not  appear  on  the  records  of  the  court. 
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aware  of  the  irregularity  until  the  7th  of  April.  So,  in  this  case,  I  think  that  justice 
requires  that  the  rule  should  be  discharged. 

Coltman  J.  The  objection  taken  is  strictissimi  juris.  By  giving  effect  to  it  we 
should  be  defeating  the  real  intention  of  the  parties.  Though  probably  we  should 
have  felt  ourselves  compelled  to  act  upon  the  cases  that  have  been  cited, — and  which 
I  think  were  decided  correctly, — had  the  application  been  made  sooner,  we  are  justified 
in  looking  at  the  time  at  which  the  application  is  made,  and  holding  the  assignees  to  a 
strict  conformity  with  the  rules  which  have  been  laid  down  with  respect  to  the  period 
at  which  parties  ought  to  come  to  the  court.  I  agree  in  opinion  with  the  Lord  Chief 
Justice  in  the  present  case,  that,  there  has  not  been  that  degree  of  promptness  in 
taking  advantage  of  the  irregularity,  which  the  practice  of  the  court  requires. 

Erskixi-:  .1.  was  absent. 

Cresswei.I.  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  objection 
taken  in  this  case,  is  very  like  an  objection  that  judgment  has  been  signed  at  an 
improper  time  :  and  that  is  an  irregularity.  The  judgment  was  not  signed  at  an 
earlier  period  than  that  at  which  the  plaintiff  was  entitled  to  sign  it,  but  it  was  signed 
at  a  time  at  which  he  was  not  strictly  authorized  [417]  by  the  defendant  to  sign  it. 
In  an  adverse  suit  the  authority  to  sign  judgment  is  derived,  not  from  the  party,  but 
from  the  record.  If  the  plaintiff  signs  it  at  a  time  when,  according  to  the  authority 
given,  he  is  not  entitled  to  do  so,  he  is  guilty  of  an  irregularity;  but,  to  take 
advantage  of  that  irregularity,  the  other  party  must  use  a  proper  degree  of  speed. 
This  rule  has  been  long  recognised  :  as  in  Skyring  v.  Gret  n/wood,  where  the  plaintiff  had 
been  authorized  to  draw  upon  the  defendant  in  anticipation  of  certain  allowances  to 
which  the  defendant  gave  the  plaintiff  reason  to  believe  that  he  was  entitled.  The 
principle  is  also  sanctioned  by  numerous  subsequent  cases.  Here,  a  considerable 
period  has  been  suffered  to  elapse  :  and  we  know  not  what  has  become  of  the  money 
or  what  engagements  the  plaintiff  may  have  entered  into  upon  the  faith  of  his  being 
legally  entitled  to  the  sum  which  he  had  received.  It  would  be  not  only  a  great 
hardship,  but  gross  injustice,  to  compel  him  now  to  refund. 

Rule  discharged  with  costs  (a). 


Frances  Stroud  v.  Joseph  Stroud,  Executor  of  Martha  Main,  Deceased. 

May  8,  1844. 

Where  a  party  entitled  to  a  legacy  under  a  will,  has  a  claim  against  the  testator,  which 
he  conceals  from  the  executor  until  after  he  has  received  the  legacy,  he  cannot 
afterwards,  in  an  action  against  the  executor,  object  that  the  amount  of  the  legacy 
was  not  paid  in  a  due  course  of  administration. 

Debt,  for  wages  as  a  domestic  servant  alleged  to  have  been  due  from  the  deceased 
at  the  time  of  her  death,  and  upon  an  account  stated. 

The  defendant  pleaded  first,  that  the  testatrix  was  [418]  never  indebted  ;  secondly, 
payment  by  the  defendant  as  executor;  thirdly,  plene  administravit. 

At  the  trial  of  the  cause  in  the  sheriffs  court,  London,  on  the  9th  of  March  last,  it 
appeared  that,  about  September  1840,  the  plaintiff  went  to  live  with  the  testatrix,  who 
was  her  aunt,  as  a  servant  :  but  there  was  no  proof  of  any  agreement  as  to  wages. 
The  plaintiff  remained  with  the  testatrix  until  her  death,  which  occurred  in  March  1843. 
The  testatrix  by  her  will  left  the  plaintiff  a  legacy  of  201.  which*  was  paid  in  the 
following  October.  Upon  receiving  the  legacy  the  plaintiff  demanded  161.  due  to  her 
for  wages.  It  appeared  that  all  the  testatrix's  money  had  been  exhausted  in  payment 
of  debts,  legacies,  and  funeral  expenses.  It  was  shewn  however  that  the  testatrix  had 
some  plate  and  household  furniture,  which  the  executor  allowed  the  testatrix's  son  to 
take  ;  but  no  proof  was  given  of  the  value  of  these  articles. 

For  the  defendant,  it  was  contended  that  the  plaintiff  went  to  live  with  her  aunt, 
upon  an  understanding  that  she  was  not  to  receive  any  wages  :  and  that  the  demand 
for  wages  not  being  made  until  after  the  legacy  was  paid,  such  a  demand  was  a  fraud 
upon  the  executor.      Williams  on  Executors  (part.  3  book  3,  chap.  2,  sect.  8,  vol.  ii. 

(a)  Vide  Brooks  v.  Hudson,  Trinity  Term,  post. 
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p.  1025),  was  also  cited  to  shew  that  the  payment  of  the  legacy  was,  at  any  rate,  a 
satisfaction  of  the  debt. 

The  undersheriff  left  it  to  the  jury  to  say  whether  the  plaintiff  went  to  live  with 
the  deceased  as  a  servant  for  wages,  or  in  the  character  of  a  poor  relation,  performing 
service,  in  expectation  of  ultimately  receiving  some  benefit  from  her  aunt ;  if  the  latter, 
they  were  told  to  find  for  the  defendant;  if  the  former,  then  they  were  directed  to 
find  the  first  issue  for  the  plaintiff,  with  such  damages  as  they  thought  her  entitled  to. 
[419]  They  were  also  further  told,  that  if  they  were  of  opinion  that  the  relation  of 
mistress  and  servant  really  subsisted  between  the  parties,  they  were  not  to  consider 
the  payment  of  the  legacy  as  a  satisfaction  of  the  demand  for  wages. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  damages  111.  2s., 

Channell  Serjt.  on  the  part  of  the  defendant,  on  a  former  day  in  this  term,  moved 
for  a  rule  nisi  for  a  new  trial,  upon  the  ground  of  misdirection,  and  that  the  verdict 
was  against  the  evidence,  citing  Richards  v.  Browne  (3  New  Cases,  493,  4  Scott,  262). 
The  rule  was  refused  on  the  former,  but  granted  upon  the  latter,  ground. 

Sir  T.  AVilde  Serjt.  now  shewed  cause.  The  jury  found  that  the  plaintiff  had 
served  her  aunt  on  a  contract  for  wages  ;  and  there  was  abundant  evidence  to  justify 
them  in  coming  to  that  conclusion.  On  moving  for  this  rule,  it  was  insisted  on  the 
part  of  the  defendant  that  he  was  entitled  to  avail  himself  of  the  payment  of  the 
201.,  either  under  the  plea  of  payment,  or  that  of  plene  administravit.  [Cresswell  J. 
It  was  put  thus  : — either  it  was  paid  for  wages,  or  if  paid  in  respect  of  the  legacy,  it 
was  paid  before  notice  of  there  being  any  demand  for  wages  ;  and  it  exhausted  the 
assets.]  The  money  was  clearly  paid  as  a  legacy,  and  after-  having  been  specifically 
paid  on  one  account,  it  cannot  afterwards  be  said  to  have  been  paid  on  another. 
Although  the  rule  in  a  court  of  equity  is  that,  a  legacy  is  to  be  considered  as  a  satisfac- 
tion of  a  debt,  legacies  to  servants  seem  to  be  looked  upon  almost  as  an  exception.  In 
Richardson  v.  Greesc  (3  Atk.  65),  Lord  Hardwicke,  whilst  he  [420]  admits  the  general 
rule  of  ademption,  evinces  anxiety  to  avoid  giving  effect  to  it,  and  shews  that  "  legacies 
to  servants  have  never  been  held  to  be  in  satisfaction  of  debts."  So,  in  Hinchcliffe  v. 
Hi/nchcliffe  <•'?  Yes.  jun.  529),  Lord  Alvanley  says:  "Any  little  circumstances  are  laid 
hold  of  by  the  court  to  take  it  out  of  the  rule."  A  court  of  equity  would  examine 
the  wording  of  the  will  to  ascertain  whether  the  legacy  was  meant  to  be  a  satisfaction 
of  the  wages ;  and  a  court  of  law  will  not,  in  the  absence  of  the  will,  hold  the  legacy 
to  be  an  ademption  of  the  debt,  when,  for  all  that  appears,  the  will  may  contain  a 
declaration  that  the  legacy  shall  not  be  in  satisfaction  of  the  wages.  The  jury  have 
also,  upon  competent  evidence,  negatived  the  plea  of  plene  administravit.  With 
respect  to  that  plea,  it  appeared  at  the  trial,  that,  although  there  was  no  money 
remaining,  plate  and  furniture  had  been  handed  over  to  the  testatrix's  son.  The  case 
of  Ruhnnh  v.  Urnvm  (•'!  New  Cases,  4I(.'S,  4  Scott,  262)  is  not  in  point:  for  there  the 
executor  was  misled  by  misrepresentations  made  by  the  creditor.  Here,  the  plaintiff 
has  been  guilty  of  no  misrepresentation;  and  she  is  chargeable  with  no  laches  ;  fur 
laches  is  an  omission  to  do  something  which  a  party  is  bound  by  law  to  do;  but  here, 
the  plaintiff  was  not  bound  to  make  a  demand  of  her  wages,  before  she  received  the 
legacy. 

Channell  Serjt.,  in  support  of  his  rule.  The  great  body  (if  the  evidence  was  clearly 
in  favour  of  the  defendant.  It  may  be  admitted  that  the  courts  will  lay  hold  of  slight 
Circumstances  to  take  a  case  mil  of  the  general  rule  that  a  legacy  is  a  satisfaction  of  a 
debt.  But,  although  that  is  the  rule,  it  is  said  in  Williams  on  Executors,  .'id  edit., 
1025,  iliat  :  "  It  isa  rule  established  [421]  in  the  courts  of  equity,  that,  whereadebtor 
bequeaths  to  his  creditor  a  legacy  equal  to,  or  exceeding,  the  amount  of  his  debt,  it 
shall  be  presumed,  in  the  absence  of  any  intimation  of  a  contrary  intention,  that  the 
legacy  was  meant  by  the  testatoras  a  satisfaction  of  the  debt."  Here,  there  is  nothing 
to  shew  a  contrary  intention,  and  the  jury  ought  to  have  been  told  that  they  were 
bound  tu  presume  that  the  testatrix  must  have  intended  the  legacy  to  her  niece  to  be 
in  satisfacti if  her  wages,  if  any  were  due  to    her.      The  executor  was  clearly  misled 

by  the  studious  concealment  by  the  plaintiff,  of  her  claim  for  wages,  until  after  the 

legacc  had    liecn    paid:  and   the   executor  is   entitled    to   have  the   201.  allowed  in   one 

sha] r  another. 

TlNDAL  C.  J.  With  respect  to  the  first  part  of  the  case  I  entertain  no  doubt  but 
that  it  ought  to  rest  where  it  is  on  the  finding  of  the  jury,  on  the  point  whether-  the 
services  rendered  to  the  deceased  were  for  wages,  or  in  expectation  of  a  legacy.      With 
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regard  to  the  question  arising  on  the  plea  of  plene  administravit,  which  I  think  has 
nut  been  properly  sifted,  it  seems  to  me  that  the  case  ought  to  go  down  to  a  new  trial 
The  defendant  however  must  admit,  that  the  plaintiff  served  her  aunt  upon  a  contract 
for  wages,  and  that  such  wages  amounted  to  the  sum  awarded  by  the  jury.  I  think 
the  rule  should  be  made  absolute  mi  payment  of  costs. 

Goltman  J.  It  seems  to  me  that  the  plaintiff,  having  received  the  legacy,  cannot 
afterwards  be  allowed  to  say  that  the  amount  was  not  paid  in  due  administration  of 
the  assets  of  the  testatrix. 

Cresswkll  J.  The  proper  course  will  be  to  enter  a  verdict  for  the  plaintiff  on 
the  first  issue  with  111.  2s.  damages,  and  for  the  plaintiff  on  the  second  issue;  and 
[422]  that  on  payment  of  costs,  there  be  anew  trial  on  the  last  issue,  the  plaintiff 
admitting  that  the  201.  were  paid  in  a  due  course  of  administration. 

Rule  absolute  accordingly. 

Watson  and  Another  v.  Coleman.     May  8,  1*44. 

The  plaintiffs  sued  for  191.  8s.  :  the  defendant  took  out  a  summons  to  stay  proceedings 
on  payment  of  41.  18s.  and  costs,  which  the  plaintiffs  declined  to  accept,  claiming 
to  lie  entitled  to  more  :  the  41.  18s.  were  afterwards  paid  into  court,  and  ultimately 
taken  out  by  the  plaint  ill's,  .unl  a  nol.  pros,  entered  as  to  the  residue:  Held,  that 
the  defendant  was  not  entitled  to  the  costs  of  the  proceedings  subsequent  to  the 
tender,  it  being  sworn,  on  the  part  of  the  plaintiffs,  that  the  larger  sum  claimed  was 
actually  due  to  them,  but  that  they  had  declined  to  proceed  with  the  action  from 
motives  of  prudence. 

The  writ  of  summons  in  this  cause  was  issued  on  the  18th  of  January  1844,  and 
served  on  the  20th.  By  an  indorsement  thereon,  the  plaintiff  claimed  191.  8s.  for  debt, 
and  21.  5s.  for  costs.  On  the  22d,  the  defendant  took  out  a  summons  calling  on 
the  plaintiffs'  attorney  to  shew  cause  why,  on  payment  of  41.  18s.,  and  costs,  to  lie 
taxed,  the  proceedings  should  not  be  stayed.  This  summons  was  attended  before 
Coltman  J.,  who  indorsed  it — "No  order;  plaintiffs  claiming  more."  The  plaintiffs 
having  declared  on  the  29th  of  January,  the  defendant  pleaded — first,  except  as  to 
41.  188.,  never  indebted — secondly,  as  to  151.,  parcel,  &c,  payment  before  action 
brought — thirdly,  as  to  41.  18s.,  payment  into  court.  The  plaintiffs  afterwards  took 
the  41.  18s.  out  of  court,  and  entered  a  nolle  prosequi  as  to  the  rest. 

On  taxation  before  the  master  he  disallowed  the  plaintiffs'  costs  incurred  subse- 
quently to  the  service  of  the  summons  of  the  22d  of  January.  The  defendant  claimed 
to  be  entitled  to  costs  incurred  subsequently  to  the  hearing  of  the  summons,  which  the 
master  refused  to  allow,  except  with  regard  to  the  pleas  to  which  the  plaintiffs  had 
entered  a  nolle  prosequi. 

[423]  Dowling  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
the  plaintiffs  to  shew  cause  why  the  master  should  not  review  his  taxation  of  the 
defendant's  costs;  "or  why  the  said  master  should  not  be  at  liberty  to  tax  the  defen- 
dant's costs  incurred  in  this  cause  subsequently  to  the  22d  of  January  last ;  and  why  such 
costs,  when  ascertained  and  taxed  as  aforesaid,  should  not  be  paid  by  the  plaintiffs  to 
the  defendant  or  his  attorney  ;  or  why  the  balance  of  such  last-mentioned  costs,  after 
deducting  the  plaintiffs  costs  already  taxed,  should  not  be  in  like  manner  paid  by  the 
plaintiffs,"  &c.  with  costs. 

Shee  Serjt.  shewed  cause  on  an  affidavit  which  stated  that  the  plaintiffs  had 
furnished  goods  to  the  defendant  to  the  amount  of  191.  8s.,  but  that  they  were  advised 
to  forego  all  but  the  sum  paid  into  court,  the  defendant  having  compounded  with  his 
creditors,  and  the  plaintiffs  having  applied  without  success  to  the  defendant's  attorneys 
to  ascertain  the  ground  of  his  defence  as  to  the  141.  10s.,  ami  having  reason  to  appre- 
hend that  their  late  traveller,  who  had  been  dismissed  from  his  employment,  and  who 
was  the  only  witness  to  prove  that  the  credit  for  the  goods  had  expired  at  the  time  of 
action  brought,  was  colluding  with  the  defendant.  The  affidavit  upon  which  the 
rule  was  moved  no  where  distinctly  states  that  the  defendant  was  not  indebted  to 
the  plaintiffs  in  a  greater  sum  than  41.  18s.  at  the  time  the  action  was  brought. 
[Cresswell  J.  Have  you,  not  by  taking  the  money,  admitted  that  nothing  more  was 
due  1]  The  taking  of  the  money  is  merely  prima  facie  evidence  that  nothing  more 
was  due ;  but  the  presumption  so  raised  may  be  rebutted.     Here,  it  is  shewn  that 
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a  much  larger  sum  was  in  reality  due  to  the  plaintiffs,  and  that  the  plaintiffs  merely 
. 1 1  i  « ■  j it <•<  1  the  sum  tendered  from  motives  of  prudence.  The  onus  is,  therefore,  thrown 
on  the  defendant,  to  make  out  that  the  plaintiffs'  conduct  was  op-[424]-pressive  and 
vexatious;  Edwards  v.  Harrison  (11  Price,  533),  Hale  v.  Baker  (2  Dowl.  P.  C.  125), 
and  Gawer  v.  Ellcins  (6  Dowl.  P.  0.  335) ;  which  are  authorities  to  shew  that  the 
defendant  under  circumstances  like  the  present,  is  only  entitled  to  costs  where  the 
proceedings  on  the  part  of  the  plaintiff  can  he  so  regarded.  That  has  not  been  done 
here ;  and  it  is  submitted  that  the  application  has  been  full}7  answered. 

Channell  Serjt.,  in  support  of  the  rule.  Having  taken  the  41.  18s.  out  of  court, 
ami  entered  a  nolle  prosequi  as  to  the  rest  of  their  demand,  it  must  be  taken  that  the 
plaiiitills  originally  made  a  claim  which  they  were  unable  to  substantiate.  If  they 
omitted,  before  bringing  their  action  to  inquire  of  their  late  traveller,  they  must  bike 
the  consequences  of  their  neglect.  Gower  v.  Ellcins,  when  properly  examined,  is  in 
Favour  of  the  defendant.  It  is  not  necessary  for  the  defendant  to  prove  malice  on  the 
part  of  the  plaintiffs.  It  is  sufficient,  if  by  their  conduct  the}'  have  put  the  defendant 
to  a  needless  expense  ;  which  is  what  the  courts  understand  by  the  terms  vexatious 
and  oppressive.  Under  the  circumstances,  the  defendant  is  clearly  entitled  to  his 
costs  incurred  subsequently  to  the  making  of  the  original  tender. 

TiniiAI,  ('.  .1.  The  question  in  this  case  is,  whether  or  not  the  defendant  is 
entitled  to  his  costs  between  the  time  of  the  tender  before  the  judge  and  the  entry  of 
the  nolle  prosequi.  I  agree  that  the  general  rule  is,  that,  where  a  plaintiff,  after  a 
tender  of  a  sum  which  he  refuses  to  accept,  goes  on,  and  he  recovers  no  more  than 
the  sum  tendered,  he  shall  pay  the  defendant  the  costs  subsequently  incurred.  It  is 
however  open  to  the  plaintiff  to  shew  that  he  acted,  not  oppressively  and  vexatiously, 
but  under  mistake  ;  or  that  he  had  reasonable  grounds  [425]  for  the  course  he  adopted. 
I  cannot  see  anything  oppressive  or  vexatious  in  the  conduct  of  the  plaintiffs.  They 
swear  that  the  191.  8s.  claimed  was  justly  due  to  them;  that  they  applied  to  the 
defendant's  attorneys  to  learn  the  ground  of  their  defence  as  to  the  141.  10s.,  but  that 
they  obstinately  refused  to  give  any  information.  They  afterwards  discovered  that 
tin-  defendant  was  in  communication  with  their  discarded  servant,  whom  they  must 
have  produced,  as  their  only  witness,  to  prove  the  terms  of  the  order;  and  thereupon, 
from  mothes  of  prudence,  they  determine  to  abandon  their  demand  for  the  full 
amount.  Under  these  circumstances,  the  plaintiffs  could  hardly  be  expected  to 
proceed  with  the  action  ;  and  it  seems  to  me  that  this  case  is  not  to  be  governed  by 
the  general  rule. 

CoLTMAN  J.     I  think  the  defendant  ought  to  have  acted  with  more  candour. 

Puli1  discharged  with  costs  (a). 


Ramme  /■.  Duncombe.     May  8,  1844. 

On  the  28th  of  April  a  notice  of  declaration  and  demand  of  plea  was  served,  on  the 
8th  of  .May  the  defendant  moved  to  set  aside  the  nut  ice,  mi  the  ground  that  it  did 
not  state  within  how  many  days  the  defendant  was  to  plead:  Held, — the  plaint  ill 
having  signed  judgment  in  the  mean  time, — that  the  application  was  too  late. 

Dowling  Serjt.,  moved  to  set  aside  the  notice  of  declaration  served  in  this  cause, 
and  the  interlocutory  judgment,  subsequently  signed  for  want  of  a  plea,  on  tin1  ground 
of  irregularity.      The  irregularity  was,  that  the  notice  required  the  defendant  to  plead 

within  -days,     [Cresswell  .1.     When  were  you  [426]  served  with  the  notice1?] 

On  the  20th  of  April.     [Cresswell  J.     Sou  have  kepi  quiet  till  now.     Sou  knew  at 

the  lime  it  was  irregular.]  Until  judgment  was  signed,  and  the  defendant  received 
notice  that  a  writ  of  inquiry  was  about  to  be  executed,  he  did  not  know  that  the 
plaintiff  intended  to  act  on  the  notice.    [Tindal  C.  J.     The  defendant  ought  to  have 

come  to  the  court  at  once.]     He  would  have  1 n  met  with  the  observation  thai  he 

need  not  come,  quia  timet.  [Tindal  C.  J.  I  think  this  is  a  case  in  which  he  might 
lia\  e  ci Hue,  quia  timet.] 

Per  curiam.      Rule  refused. 

(a)  Cresswell  .1.  Ii.nl  gone  to  chambers. 
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Copley  and  Another  v.  Medeiros.     May  8,  1844. 

A  bail-bond  given  upon  an  arrest  on  a  writ  of  capias  issued  under  the  1  &  2  Vict, 
c.  110,  s.  3,  was  set  aside  for  a  variance  between  such  writ  and  the  paper  served  on 
the  defendant  as  a  copy  of  the  writ. 

A  judge's  order  for  holding  the  defendant  to  bail  having  been  granted  under  the 
1  &  2  Vict.  c.  Ill),  s.  3,  a  writ  of  capias  issued  on  the  10th  of  April  last  against  the 
defendant,  who  was  arrested  thereon,  and  gave  bail  to  the  sheriff  on  the  20th.  On 
the  24th  a  summons  was  taken  out  for  delivering  up  the  bail-bond  to  be  cancelled  for 
irregularity,  with  costs,  on  the  ground  that  the  words  "  on  promises  "  were  omitted 
in  the  copy  of  the  writ  of  capias  delivered  to  the  defendant  upon  his  being  arrested, 
and  that  in  that  and  in  other  respects,  it  was  not  a  true  copy  of  the  original  writ  of 
capias,  and  that  no  true  copy  of  the  said  writ  had  been  served  upon  the  defendant. 
This  summons  not  being  attended,  a  second  was  taken  out  on  the  following  day,  which 
was  dismissed,  with  costs,  by  Maule  J.  on  the  26th. 

[427]  Sir  T.  Wilde  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  to  shew 
cause  why  the  copy  of  the  writ  of  capias  and  the  service  thereof,  should  not  be  set 
aside,  and  why  the  bail-bond  should  not  be  delivered  up  to  be  cancelled,  on  the  ground 
of  the  variance  between  the  writ  and  the  copy  delivered,  and  also  why  so  much  of  the 
order  as  directed  the  defendant  to  pay  the  costs  of  the  summons  should  not  be 
rescinded.  The  want  of  an  exact  copv  is  a  fatal  objection.  Smith  v.  Permdl  (2  Dowl. 
P.  C.  654) 

Channell  Serjt.,  now  shewed  cause.  The  form  of  the  action  is  described  in  the 
writ  of  summons,  in  the  writ  of  capias,  and  in  the  bail-bond  :  the  objection  is,  that 
the  copy  delivered  to  the  defendant  omits  the  words  "on  promises,"  that  is,  omits 
accurately  to  describe  the  cause  of  action.  The  writ  of  capias  in  this  case,  issued 
under  the  abolition  of  arrest  act,  not  under  the  2  W.  4,  c.  39,  s.  4,  under  which  the 
defendant  would  have  been  entitled  to  the  relief  he  seeks.  By  that  section  the  plaintiff 
is  required  to  make  copies,  and  deliver  them  to  the  sheriff.  But  the  1  &  2  Vict, 
c.  110,  ss.  3,  4,  contains  no  such  directions.  The  capias  is  not  the  commencement  of 
the  action  ;  that,  in  all  cases,  must  be  commenced  by  writ  of  summons.  [Cresswell  J. 
The  capias  should  identify  itself  with  the  writ  of  summons,  the  process  by  which  the 
action  was  commenced,  and  it  should  tie  so  served  as  to  inform  the  defendant  what  he 
is  to  do.  Tindal  C.  J.  The  writ  itself  requires  the  sheriff  to  deliver  a  copy  thereof 
to  the  defendant.  If  the  copy  Vic  made  by  the  officer,  he  is  to  be  considered  as  the 
agent  of  the  plaintiff]  The  decisions  under  the  1  &  2  Viet.  c.  110,  are  not  so  stringent 
as  those  under  [428]  the  former  act.  In  Plock  v.  Packeco  (0  M.  &  W.  342,  1  Dowl. 
N.  S.  3S1),  a  judge  made  an  older  for  the  arrest  of  the  defendant  for  4221.  :  the  capias 
was  indorsed  for  4221.  13s.  4d.,  the  real  amount  of  the  debt :  and  the  court  refused  to 
discharge  the  defendant  out  of  custody,  and  directed  the  .writ  to  be  amended,  on 
payment  by  the  plaintiff  of  the  costs  of  the  application  for  the  defendant's  discharge  (b). 
Considerable  importance  is  there  attached  to  the  6th  section  of  the  statute,  which 
enacts,  "that  it  shall  be  lawfull  for  any  person  arrested  upon  any  such  writ  of  capias, 
t"  apply  at  any  time  after  such  arrest  to  a  judge  of  one  of  the  superior  courts  at  West- 
minster, or  to  the  court  in  which  the  action  shall  have  been  commenced,  for  an  order, 
or  rule,  on  the  plaintiff  in  such  action,  to  shew  cause  why  the  person  arrested  should 
not  be  discharged  out  of  custody  ;  and  that  it  shall  be  lawful  for  such  judge  or  court 
to  make  absolute  or  discharge  such  order  or  rule,  and  to  direct  the  costs  of  the 
application  to  be  paid  by  either  party,  or  to  make  such  other  order  therein  as  to  such 
judge  or  court  shall  seem  meet,"  &c.  In  Richards  v.  Dispraile  (9  M.  &  W.  459, 
1  Dowl.  N.  S.  384),  the  affidavit,  made  in  support  of  an  application  for  a  capias, 
described  the  plaintiff  as  "J.  R.,  one  of  the  public  officers  of  the  Western  District 
Banking  Company  for  Devon  and  Cornwall : "  in  the  writ  these  last  words  were 
omitted  :  and  the  court  discharged,  without  costs,  a  rule  for  discharging  the  defendant 
out  of  custody  on  the  ground  of  the  variance,  upon  the  plaintiff's  filing  a  fresh  affidavit 
omitting  those  words  in  the  title.  Plock  v.  Pacheco  was  also  recognised  and  acted  upon 
in  the  Exchequer  in  Billon  v.  ClapperUm  (9  M.  &  W.  473,  1  Dowl.  N.  S.  386). 

(b)  In  the  principal  case  an  application  had  been  made  to  amend  the  copy. 
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[429]  Sir  T.  Wilde  Serjt.,  in  support  of  his  rule.  The  uniformity  of  process  act, 
3  \Y.  I,  c.  19,  regulates  the  arrest  in  all  respects,  except  so  far  as  it  is  altered  by  the 
1  &  2  Vict.  c.  11(>.  By  the  fourth  section  of  the  former  act,  it  is  required  that  the 
plaintiff  shall  make  and  deliver  to  the  sheriff',  or  other  officer  having  the  execution  and 
return  of  the  capias,  so  many  copies  thereof  as  there  may  lie  persons  intended  to  be 
arrested  thereon,  or  served  therewith.  The  effect  of  the  earlier  clauses  of  the  i  &  2 
Vict.  c.  1 10,  is,  to  abolish  the  power  of  arrest  upon  mesne  process,  except  in  certain 
oa6es.  The  third  section  was  framed  with  reference  to  the  uniformity  of  process  act 
(2  \V.  I,  c.  39),  and,  especially,  to  that  clause  of  it,  which  requires  copies  to  he  made 
by  the  plaintiff  and  delivered  to  the  sheriff.  No  duty  is,  by  either  act,  imposed  on 
I  lie  sheriff  or  other  officer,  except  that  of  delivering  to  the  parties  arrested,  such  copies 
of  the  process  as  he  shall  be  furnished  with  by  the  plaintiff.  If  the  officer  makes  the 
copies,  he  is,  for  that  purpose,  the  agent  of  the  plaintiff.  The  bail-bond,  it  is  true, 
probably  describes  the  form  of  action  :  but  the  defect  is  not  cured  by  a  recital  in  the 
bail-bond. 

TlNDAX  C.  J.  The  fourth  section  of  the  uniformity  of  process  act  (2  W.  4,  c.  39), 
by  which  the  plaintiff  is  required  to  make,  and  deliver  to  the  sheriff,  or  other  officer 
having  the  execution  and  return  thereof,  so  many  copies  of  the  process  as  there  may 
be  persons  to  lie  arrested  thereon  or  served  therewith,  still  remains  in  force.  The 
officer  is  to  deliver  to  the  party  arrested  or  served,  the  copy  which  the  plaintiff  has 
made.  Where  the  plaintiff  allows  the  bailiff  to  prepare  the  copy,  he  makes  the  bailiff 
his  agent,  and  must  take  his  act  for  better  or  for  worse.  [430]  That  which  in  this 
rase  was  served  upon  the  defendant  as  a  copy  of  the  capias,  being  insufficient,  I  think 
the  rule  must  be  made  absolute. 

Per  curiam.      Rule  absolute,  without  costs  (a). 

End  of  Easter  Term. 

[431]    Casks  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Trinity  Term,  in  the  Seventh  Year  of  the  Reign  of  Victoria. 

The  judges  who  sat  in  banco  during  this  term  were,  Tindal  C.  .T.,  Coltman  .1., 
Cresswell  .1  ,  Erie  .1. 

[448]    Perctval  v.  Russell.    May  22,  1844. 

Notice  by  a  defendant,  who  has  been  twelve  calendar  months  in  execution  for  a  debt 
not  exceeding  201.,  of  his  intention  to  apply  for  his  discharge  under  the  48  (!.  •">, 
C.  123,  may  be  served  on  his  attorney,  where  the  residence  of  the  plaintiff  cannot 
be  discovered. 

Manning  Serjt.  moved,  under  the  48  ({.  .'!,  c.  123,  for  the  discharge  of  a  prisoner, 
who  had  been  twelve  calendar  months  in  execution  for  a,  debt  not  exceeding  201,  upon 
an  affidavit  stating  that  the  defendant  had  been  unable  to  discover  the  plaintiff's  place 
of  residence,  and  that  notice  of  the  motion  had  been  served  upon  the  plaintiffs 
attorney.  The  plaintiff  cannot,  by  withdrawing  or  concealing  himself,  deprive  the 
defendant  of  the  benefit  conferred  by  the  statute.  Resides  which,  although  it  is  said 
that  the  authority  of  the  attorney  is  determined  upon  judgment  being  obtained,  thai 
is  trui'  only  to  a  certain  extent.  The  plaintiff  may,  indeed,  employ  another  attorney 
uitliiiui  a  rule  to  change  his  attorney  :  but  if  he  employs  ;i  different  attorney  to  issue 
execution,  a  new  warrant  of  attorney  must  be  tiled  ;  whereas  execution  may  he  issued 
by  the  attorney  in  the  action  without  any  new  warrant.     Here,  the  execution  was 

issued  without  any  change.      The  attorney,  upon  wh the  notice  was  served,   "as  the 

attorney  in  the  matter  of  the  execution,  as  well  as  attorney  in   the  action.      In  Wihm 

v.  MoJder  (1  Dowl.  I'.  ('.  549)  a  service  on  the  plaintiff s  attorney  under  circumstances 
nearly  similar,  was  held  sufficient. 

Tindal  0.  J.    Generally  speaking,  the  authority  of  the  attorney  is  at  an  end  when 

final  judgment  is  obtained.      Rut   I  do  not  see  how  the  notice  could,  under  the  circiun 
stances,  lie  served  in  any  other  manner. 
Per  curiam.     Rule  granted. 

(a)  Vide  Yeates  v.  Chapman,  3  X.  C.  262,  3  Sett,  648. 
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[449]    Reynolds  v.  Bakfokd.     1844. 

[S.  C.  8  Scott,  N.  R.  233  ;  2  D.  &  L.  327  ;  13  1,  J.  C.  P.  177;  8  Jur.  961. 
Followed,  In  re  Davis,  1885,  55  L.  J.  Q.  B.  217.] 

Under  the  8  Ann.  c.  14,  s.  1,  the  landlord  is  entitled  as  against  the  execution-creditor, 
only  to  rent  due  at  the  time  of  the  seizure.  But  if  the  sheriff  returns  that  he  has 
paid  so  much  "for  rent  due  for  the  premises,"  the  court  will  intend  that  the  pay- 
ment was  for  rent  due  at  the  time  of  the  seizure  ;  and  it  is  no  objection  to  the 
return  that  it  does  not  expressly  state  that  the  rent  was  due  at  the  time  of  the 
seizure. — Where  the  sheriff  returns  that  he  has  retained  a  sum  for  possession-money, 
it  is  no  ground  for  quashing  the  return,  that  the  plaintiff  is  charged  with  more 
possession-money  than  the  amount  payable  by  him  for  keeping  possession. 

On  the  1st  of  February  1844,  certain  goods  of  the  defendant  were  taken  in  execu- 
tion under  a  fi.  fa.  On  the  4th,  Mary  Clark  caused  the  officer  in  possession  to  be 
served  with  a  notice  of  claim.  On  the  8th,  the  defendant  obtained,  under  the  inter- 
pleader act,  a  judge's  order — that  the  sheriff  be  discharged  ;  that  the  goods  seized 
miller  the  fieri  facias  herein  be  sold,  and  the  produce  thereof  be  paid  into  court, 
deducting  expenses,  unless  within  a  week,  the  claimant  shall  give  security  to  the 
satisfaction  of  the  master  to  the  amount  of  the  levy — the  claimant  in  the  first  instance 
to  pay  possession-money  from  this  day  till  the  goods  are  sold,  or  security  be  given, 
but  ultimately  by  the  losing  party  ;  that  an  issue  be  tried  at  the  next  assizes  for  Surrey, 
in  which  the  claimant  shall  lie  plaintiff,  and  the  execution  creditor  defendant ;  the 
question  to  be  whether  the  goods  seized  were,  at  the  time  of  the  seizure,  the  goods 
of  the  claimant :  all  other  questions  reserved. 

On  the  15th  the  defendant  was  served  with  notice  from  the  landlord  of  a  claim 
of  111.  5s.  for  a  quarter's  rent,  due  at  Christmas.  On  the  13th  of  April,  Mary  Clark 
having  omitted  to  give  the  security  required,  an  order  was  made  discharging  the 
former  order  (a),  barr-[450]  ing  the  claim  of  Mary  Clark,  and  directing  the  proceeds 
of  the  sale  to  be  paid  to  the  execution  creditor. 

On  the  20th  of  April,  the  sheriff  made  the  following  return  : — 

"Surrey.  By  virtue  of  the  annexed  writ  to  me  directed,  I  have  caused  to  be  made 
of  the  goods  and  chattels  of  John  Barford  therein  named,  221.  2s.,  out  of  which  I  have 
paid  111.  5s.,  for  rent  due  for  the  premises  whereon  the  said  goods  and  chattels  were 
taken  in  execution  ;  and  I  have  retained  61.  12s.  for  levying  the  said  execution,  keeping 
possession  of  the  said  goods  and  chattels,  and  selling  the  same  by  public  auction,  and 
for  poundage  ;  and  the  residue  thereof,  being  41.  5s.,  I  have  ready  to  pay  to  Frederick 
Reynolds  in  the  said  writ  named  as  therein  I  am  commanded  :  and  I  further  certify 
that  the  said  John  Barford  hath  not  any  other  goods  or  chattels  in  my  bailiwick 
whereof  I  can  cause  to  be  made  the  residue  of  the  debt  and  damages  therein  mentioned, 
or  any  part  thereof." 

Channell  Serjt.  on  behalf  of  the  plaintiff  having  obtained  a  rule  nisi,  to  quash  the 
return, 

May  25. — Byles  Serjt.  now  shewed  cause.  The  dates  in  this  case  are  material. 
If  the  order  stands  in  all  its  parts,  the  sheriff  is  discharged.  The  main  ground  of 
objection  to  this  return  is  understood  to  be  that  the  rent  was  not  due  at  the  time  of 
the  seizure.  [Channell  Serjt  Though  the  rent  was  not  due  in  fact,  the  objection  is 
that  the  return  does  not  state  when  the  rent  became  due.  The  plaintiff"  also  objects 
that  the  sheriff  had  no  power  under  the  interpleader  act  to  charge  the  plaintiff  with 
the  expence  of  keeping  possession.]  The  rent  did  not  accrue  whilst  the  sheriff  was 
in  possession.  There  is  a  complete  answer  to  the  objection  upon  the  affidavits.  But 
it  is  contended  that  the  return  is  insufficient  per  se.  The  sheriff  [451]  makes  his 
ret  urn  according  to  the  information  communicated  to  him  by  the  notice.  [Cress well  J. 
Must  nut  you  pledge  yourself  to  the  truth  of  your  return'?]  The  notice  is  dated 
February  15th,  and  states  the  rent  to  be  "now  due  and  owing,"  which  means  that 
there  was  an  arrear  of  rent.  Looking  at  this  written  document  the  ground  of  the 
application  fails.     [Tindal  C.  J.     You  do  not  say  that  the  rent  was  due  at  the  time 

(a)  The  sheriff'  being  discharged  by  the  first  order,  and  being  no  longer  before  the 
court,  the  first  order  could  not  be  discharged  as  to  him  ;  vide  post,  451. 
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of  the  seizure.]  If  the  return  is  good  in  form,  it  is  true  in  fact.  The  plaintiff  was 
not  entitled  to  rule  the  sheriff  to  return  the  writ.  The  sheriff  was  discharged  by  the 
first  order  ;  under  which  order  he  sold.  [Cresswell  J.  But  you  have  made  a  return.] 
We  were  not  hound  to  make  it.  [Cresswell  J.  Then  it  may  lie  quashed.]  The  return 
does  the  plaintiff  no  harm.  [Cresswell  J.  And  it  does  you  no  good.]  After  the 
order  the  sheriff  ceases  to  act  as  sheriff  and  acts  merely  as  stakeholder.  [Coltman  J. 
There  must  be  some  mode  of  ascertaining  what  the  expense  is.]  After  the  order  the 
plaintiff  was  precluded,  not  only  from  ruling  the  sheriff  to  return  the  writ,  but  also 
from  taking  any  exception  to  the  return  when  made.  The  sheriff  has  no  interest  in  the 
matter  in  dispute.  [Tindal  C.  J.  Does  not  the  second  order,  by  discharging  the 
first,  set  the  matter  at  large  !]  It  is  submitted  that  it  does  not.  The  first  order  is 
not  discharged  so  far  as  that  order  discharges  the  sheriff.  He  was  no  party  to  the 
second  order,  and  could  not  be  deprived  by  it,  of  an}'  benefit  which  he  had  obtained 
under  the  first.  It  may  be  admitted  that  the  rent  must  be  due  at  the  time  of  the 
seizure  ;  but  this  return  may  receive  the  same  construction  as  the  act  itself,  in  which 
the  language  is  equally  general,  the  words  of  the  fourth  section  being  "  that  no  goods, 
&c,  lying,  &c.  shall  be  liable  to  be  taken  by  virtue  of  any  execution,  unless  the  party 
at  whose  suit  the  said  execution  is  sued  out,  shall,  before  the  removal  (a)1  [452]  of  such 
goods  from  off  the  premises  by  virtue  of  such  execution,  pay  to  the  landlord  of  the 
said  premises,  or  his  bailiff,  all  such  sums  or  sums  of  money  as  are  or  shall  be  due  for 
rent  for  the  said  premises  at  the  time  of  the  taking  such  goods  or  chattels  by  virtue 
of  such  execution.  [Cresswell  J.  There  are  several  returns  under  this  statute  in  Tidd 
(Tidd's  Appendix,  8th  ed.  371).]  If  the  present  return  is  held  good,  all  the  forms 
found  in  Tidd  will  be  right.  Hepworth  v.  Sanderson  (8  Bingh.  1SJ,  1  Moore  &  Scott, 
64)  shews,  that  no  action  would  lie  upon  this  return,  and  that  the  court  would  allow 
it  to  be  taken  off  the  file  if  necessary. 

Channell  Serjt.  (with  whom  was  Leech),  in  support  of  the  rule.  The  sheriff  has 
no  right  to  charge  the  plaintiff  with  possession-money.  [Coltman  J.  How  does  it 
appear  upon  this  return  that  he  is  so  charged  !]  It  certainly  does  not  appear  how  the 
charge  for  possession  is  constituted.  [Coltman  J.  Have  we  any  thing  to  do  with  the 
truth  of  the  leturn  !]  If  an  action  is  brought  for  a  false  return,  the  sheriff  must  prove 
that  the  rent  was  due  at  the  time  of  his  entry.  The  sheriff  might,  at  the  trial,  say 
that  such  was  not  the  meaning  of  the  statement  in  the  return.  [Tindal  C.  J.  The  sheriff 
could  not  stand  upon  the  ground  of  affixing  to  the  language  of  his  return  a  meaning 
which  would  shew  that  he  had  returned  matter  which  he  was  not  authorized  to  return. 
Coltman  .1.  If  the  sheriff  returned  that  ho  had  levied  201.,  and  had  paid  away  151 
in  a  manner  not  justifiable,  would  he  not  remain  liable  !]  If  it  be  clear  that  the 
sheriff  cannot  make  the  deduction,  the  court  will,  it  is  conceived,  quash  this  return. 
[Cresswell  .1.  Would  not  the  execution-creditor  in  thai  case  apply  for  a  rule  calling 
upon  the  sheriff  to  pay  over  the  money  levied,  without  making  such  deduction  .'  It 
[453]  may  be  that  here  the  sheriff  has  not  paid  over  enough ;  should  you  not  have 
applied  to  the  court  for  a  rule  calling  upon  the  sheriff  to  pay  over  to  you  the  money 
levied?  Suppose  the  sheriff  had  returned  that  he  had  paid  rent  which  accrued  due 
after  the  seizure  in  execution,  could  we  quash  the  return  !]  In  The  King  v.  The  Sheriff 
of  Middlesex  (a)3,  the  sheriff  returned  that  he  did,  on,  &c.  arrest  and  bake  the  body  of 
the  defendant,  and  detain  him  until  afterwards  he  rescued  himself  out  of  the  sheriff  s 

custody,  and  that  afterwards,  and  before  the  return  of  the  principal,  he  was  not  found 
in  the  sheriffs  bailiwick.  This  return  was  quashed  on  the  ground  that  it  did  not  state 
that  the  arrest  had  taken  place  within  the  county,  (lie  was  then  directed  by  the 
court  to  go  to  the  second  point.) 

At  common  law,  the  court   would  not  quash  I  he  sheriffs  ret  urn,  because  it  appeared 

tint  the  sheriff  had  improperly  kept  possession.  But  the  ease  is  different  when  the 
sheriff  applies  for  relief  under  the  interpleader  act,  and  obtains  that  relief  on  the  terms 
of  not  charging  any  further  expense  of  keeping  possession.  The  court,  in  the  exercise 
of  its  equitable  jurisdiction  over  its  own  officers,  may  quash  a  return  made  under  the 
statute  in  which  such  a  charge  is  improperly  inserted.     [Tindal  I '.  J.     U\ an  appli 

cation   to  quash    for   insufficiency,  we.   must    look  at    the    face  Of    the  return.      I  do  not 

Bee  how  we  can  take  notice  of  what  does  not  appear  on  the  return  itself.]     If  the 

(a)1  Vide Smallmcm  \.  Pollard,  ante,  vol.  \  i.  L003. 
(a)'  In  IPilliam  \.  Penmell,  1  B.  &  Aid.  L90. 
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return  cannot  be  quashed  for  insufficiency,  the  court  may  set  it  aside,  as  lacing  made 
in  fraud  of  the  sheriff's  own  agreement. 

Tindal  C.  J.     We  wish  to  look  at  the  old  returns  in  Dalton. 

Cur.  adv.  vult. 

[454]  Tindal  C.  J.  now  delivered  the  opinion  of  the  court.  This  was  a  rule  to 
shew  cause  why  the  sheriffs  return  to  a  writ  of  fieri  facias  should  not  be  quashed. 
The  return  was  as  follows : — His  lordship  then  read  the  return  as  above  set  out  (vide 
supra,  450). 

The  principal  objection  urged  against  the  return  was,  that  it  did  not  shew  distinctly 
that  the  rent  paid  to  the  landlord,  was  due  at  the  time  when  the  sheriff  made  the 
seizure,  but  was  consistent  with  the  rent  being  due  only  at  the  time  of  the  return  : 
and  it  was  argued  that  no  intendment  could  be  made  to  support  the  sheriff's  return. 
No  authority,  however,  was  cited  to  shew  that  a  rule  of  such  extreme  rigour  has  ever 
been  applied  to  sheriffs'  returns  :  on  the  contrary,  cases  are  not  wanting  to  shew,  that 
in  making  returns  to  writs,  a  reasonable  degree  of  certainty  is  sufficient,  and  at  least 
not  such  precise  certainty  required  as  in  pleading  as  was  said  by  the  court  in  Tin  City 
of  London's  case,  S  Co.  128  a.(6)x.  Thus,  in  a  case  where  the  King  sued  a  writ  founded 
on  the  statute  of  provisors  ('27  Ed.  ■'!,  stat.  1,  c.  1),  which  requires  that  the  defen- 
dant should  be  warned  two  months  before  [455]  the  return,  and  the  sheriff  returned 
praemunire  feci,  &c.  quod  esset  coram  justiciariis,  &c.  ad  idem  (which  is  evidently  a 
misprint  for  diem  ("))•  in  breve  contentum,  ad  faciendum  quod  istud  breve  requirit : 
it  was  objected  (b)-  that  it  did  not  appear  that  he  had  warned  him  two  months  before 
the  return  ;  to  which  it  was  answered  (e)  that  it  should  be  intended  to  be  as  the  writ 
requires  ;  and,  if  the  sheriff  has  not  done  his  office  duly,  he  may  have  his  remedy  by 
writ  of  deceit ;  39  Ed.  3,  7  Bro.  Retorne  de  Brief,  pi.  56  (il).  So,  where  a  scire  facias 
issued  against  a  parson,  to  have  execution  of  an  annuity,  the  sheriff  returned  that  he 
had  commanded  the  bailiff  of  the  franchise,  who  had  returned  to  him  that  long  before 
the  return  of  the  writ  the  parson  had  resigned  his  benefice  to  another,  et  quod  non 
habet  bona  neque  catulla  infra,  ive.  It  was  objected  that  he  ought  to  have  returned 
quod  non  habet  bona  neque  habuit  tempore  receptionis  brevis ;  for  it  might  be  that 
now  he  has  not  but  had  then  :  but  it  was  answered  that  it  shall  be  intended  by  this 

(b)1  The  (second)  objection  taken  in  that  case,  was  that  the  return  was  by  way  of 
recital  and  not  of  direct  affirmation.  To  which  the  court  answered.  "  This  is  not 
upon  a  demurrer  in  law,  but  upon  a  return  upon  a  writ  of  privilege,  upon  which  no 
issue  can  be  taken  or  demurrer  joined,  nor  upon  our  award  in  this  does  any  error  lie  ; 
and  therefore  the  return  is  only  (nient  auter),  but  to  certify  (asserteiner),  the  court  of 
the  truth  of  the  matter,  in  which  such  precise  certainty  is  not  required  as  in  pleading.'' 
This  resolution  in  the  case  del  Oitie  de  Londres,  was  referred  to  in  Barnes's  case,  2  Roll. 
Rep.  157,  where  the  return  to  a  habeas  corpus  was  held  good,  notwithstanding  its 
alleged  uncertainty. 

Although  the  term  "certainty  "  is  here  used,  it  may  be  thought  that  the  analogy 
between  the  uncertainty  arising  from  the  statement  by  way  <>f  recital,  of  that  which 
would  more  properly  form  the  subject  of  positive  allegation,  and  the  uncertainty  which 
arises  from  the  omission  to  set  out  in  any  manner,  either  by  way  of  recital  or  by  way 
of  positive  allegation,  that,  without  the  existence  of  which,  the  return  would  be  alto- 
gether nugatory,  is  not  very  strong. 

(a)  This  misprint  occurs  in  both  editions  of  the  year-books. 

(//)'2  By  Cavendish  Serjeant,  afterwards  C.  J.  of  K.  B. 

(c)  By  Finchden,  king's  Serjeant,  afterwards  justice  of  Common  Pleas,  who  said, 
that  in  writs  at  common  law  there  must  be  fifteen  days  between  the  teste  and  the 
return  of  process,  but  that  in  pleading  it  was  never  alleged  that  this  interval  had 
elapsed. 

(il)  The  King  v.  The  Bishop  of  Chichester,  P.  39  E.  3,  fo.  7,  Fitz.  Abr.  tit.  Returne 
de  viscount,  pi.  (il.  The  principal  question  in  that  case  was,  whether  parties  were 
bound  to  take  notice  of  an  act  of  parliament  before  it  had  been  proclaimed  in  the 
county  court;  and  whether  a  statute  was  good  without  the  assent  of  the  Commons. 
Both  of  these  questions  were  ruled  by  Thorpe  (C.  J.  of  C.  P.)  in  the  affirmative  ;  and 
judgment  was  given  that  the  bishop  should  be  put  out  of  the  king's  protection  and 
should  forfeit  his  goods  and  chattels  ;  but  whether  his  body  should  be  taken  or  not, 
the  court  would  advise,  &c. 
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return,  that,  at  the  time  of  the  receipt  of  the  writ,  he  had  them  not  :  and  afterwards 
the  court  held  the  return  good  enough  ;  2  Ed.  4,  fo.  1,  pi.  1  (e). 

[456]  The  case  last  cited  has  a  striking  analogy  to  the  present.  The  present 
return,  after  it  has  stated  a  seizure  under  the  writ,  .specifics  a  payment  of  rent  due 
to  the  landlord  ;  and  in  so  doing  must  be  intended  to  refer  to  such  rent  as  is  due  to 
the  landlord,  according  to  the  rules  of  law  under  a  seizure  by  the  writ,  that  is  to  say, 
rent  due  at  the  time  of  the  seizure. 

If,  in  truth,  the  rent  was  not  due  at  the  time  of  the  seizure,  an  action  for  a  false 
return  would,  we  think,  clearly  lie  on  this  return,  which,  as  against  the  sheriff,  would 
l>e  understood  to  mean  that  the  rent  was  due  at  the  time  of  the  seizure ;  for,  he  could 
never  be  allowed  to  defend  himself  in  such  an  action  by  putting  a  construction  on 
his  own  return  making  it  bad,  when  it  admits  of  another  construction  which  will  make 
it  good. 

It  was  further  objected,  that,  by  the  order  made  in  the  interpleader  rule  in  this 
case,  the  costs  of  keeping  possession  were  directed  to  be  borne  by  the  claimant ;  and 
that  the  return  is  bad  because  it  claims  a  deduction  for  possession-money.  To  this 
the  answer  is,  that  the  possession-money  payable  by  the  claimant  is  but  a  part  of  the 
possession-money,  namely,  that  which  became  due  subsequently  to  the  making  of  the 
order  ;  that  there  is  other  possession-money  which  the  sheriff  is  entitled  to  claim  against 
the  fund  ;  and  that  it  does  not  appear  that  he  has  deducted  any  other  than  that 
which  he  has  a  right  to.  If,  in  fact,  he  has  deducted  more  than  he  was  entitled  to, 
the  party  is  not  without  his  remedy. 

Rule  discharged. 

[457]     Redmond  v.  Smith  ami  Another.     May  29,  1844. 

[S.  C.  8  Scott,  X.  R.  250  ;  2  I).  &  L.  280  :  13  L.  .1.  C.  P.  159  :  8  Jur.  711.] 

To  a  declaration  on  a  policy  of  assurance,  alleging  that  the  insurance  was  made  by 
A.  as  agent  for  the  plaintiff  and  on  his  account,  and  for  his  use  and  benefit,  and  that 
A.  received  the  order  for,  and  effected  the  insurance  as,  such  agent,  the  defendant 
pleaded  the  policy  was  not  made  by  A.  as  agent  for  the  plaintiff,  or  on  his  account, 
or  for  his  use  and  benefit,  and  that  A.  did  not  receive  the  order  for,  or  effect,  the 
insurance  as  such  agent. — Held,  bad,  on  special  demurrer,  as  amounting  to  non 
assumpsit. — The  defendant  also  pleaded,  that  there  was  not  any  agreement  signed 
by  the  master,  and  seamen,  or  any  of  them,  specifying  what  wages  each  seaman  was 
to  he  paid,  the  capacity  in  which  he  was  to  act,  or  the  nature  of  the  voyage  in  which 
the  ship  was  to  be  employed. — Held,  bad,  on  general  demurrer. 

Assumpsit,  <>n  a  policy  of  insurance. 

The.  declaration  stated  that  the  plaintiff,  by  certain  persons  called  or  known  by 
the  name,  style,  and  firm  of  II.  iV  J.  Johnston  &  Co.,  the  plaint  ill's  agents  in  that  behalf, 
on  the  I'd  of  .Inly  1842,  caused  to  be  made  a  certain  policy  of  assurance,  purporting 
thereby,  and  containing  therein,  that  the  said  II.  >v  .1.  . I  oh  list  on  .V  Co.,  as  well  in  their 
own  names  as  for  and  in  the  name  and  Dames  of  all  and  every  person  and  persons  to 
whom  the  same  did,  might,  or  should  appertain,  in  part  or  in  all,  did  make  assurance 
and  cause  themselves,  and  them  and  every  of  them,  to  be  assured  with  anil  by  the 
defendants,  lost  or  not  lost,  for  the  space  of  twelve  calendar  months,  commencing  on 
the  1st  of  July  1842,  and  ending  on  the  30th  of  June  1843,  both  days  inclusive,  in 
port  and  at  sea,  in  docks,  and  on  ways,  at  all  times,  in  all  places,  and  in  all  sen  ices, 
warranted  to  be  employed  in  the  coasting  trade  of  the  United  Kingdom,  with  leave 
to  call  at  any  ports   or  places,  for  any  purposes,  and    to  low    vessels,      upon  the  body, 


sheriff,  el  supra,  by  the  bailiff  of  the  franchise;  wherefore,  &c.     Danby  •'.     Then  the 

amerciament  shall  be  uj the  bailiff.     Movie  .1.     Well,  so  I  think  ii  shall  be,  &c." 

P.  2  E.  4,  fo.  1,  pi.  I. 
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tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture  of  and  in  the 
good  ship,  called  the  "Brigand"   (steamer),    whereof  was   master,  for   that    voyage, 

,  or  whosoever  should  go  for  master  in  the  said  ship,  or  by  whatsoever  other 

name  or  names  the  same  ship  or  the  master  thereof  was  or  should  be  named  or  called, 
be-[458]  ginning  the  adventure  upon  the  same  ship,  body,  tackle,  apparel,  ordnance, 
munition,  artillery,  boat,  and  other  furniture  of  and  in  the  said  good  ship  as  above  : 
and  that  it  should  be  lawful  for  the  said  ship,  &c.  to  proceed  and  sail  to,  and  touch 
and  stay  at,  any  ports  or  places  whatsoever  in  the  course  of  the  said  voyage  for  all 
necessary  purposes,  without  prejudice  to  that  assurance.  The  said  ship,  &c.,  for  so 
much  as  concerned  the  assured  by  agreement  made  between  the  assured  and  the 
defendants  in  that  policy,  were  and  should  be  rated  and  valued  in  manner  following, 
that  is  to  say,  hull  and  materials  should  be  valued  at  75001.,  machinery  should  be 
valued  at  75001.,  to  pay  average  on  each,  as  if  separately  insured. 

Touching  the  adventures  and  perils  which  the  defendants  were  contented  to  bear, 
and  did  take  upon  them,  in  that  voyage,  they  were  of  the  seas,  men  of  war,  fire, 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  counter-mart,  surprisals, 
takings  at  sea,  arrests,  restraints,  and  detainments  of  all  kings,  princes,  and  people  of 
what  nation,  condition  or  quality  soever,  barratry  of  the  master  and  mariners,  and  of  all 
other  perils,  losses,  misfortunes  that  had  or  should  come  to  the  hurt,  detriment  or 
damage  of  the  said  ship,  &c,  or  any  part  thereof;  and  that,  in  case  of  any  loss  or 
misfortune,  it  should  be  lawful  to  the  assured,  their  factors,  servants  and  assigns,  to 
sue,  labour  and  travail,  for,  in,  and  about  the  defence,  safeguard  and  recovery  of  the 
said  ship,  &c.,  or  any  part  thereof,  without  prejudice  to  that  assurance  ;  to  the  charges 
whereof  the  defendants  would  contribute  according  to  the  rate  and  quantity  of  the 
sum  therein  assured.  And  the  defendants  were  contented,  and  did  thereby  promise 
and  bind  themselves  to  the  assured,  their  executors,  administrators,  and  assigns,  for 
the  true  performance  of  the  premises,  confessing  themselves  paid  the  consideration 
due  unto  them  for  that  [459]  assurance  by  the  assured,  at  and  after  the  rate  of  51.  5s. 
per  cent.,  to  return  8s,  4d.  per  cent,  for  each  uucommenced  month,  and  4s.  per  cent, 
for  every  fifteen  days  the  ship  might  be  laid  up  unemployed,  notice  being  given  ;  the 
risk  of  fire  being  borne  during  such  time  by  the  underwriters.  The  said  ship  was 
warranted  free  of  average  under  31.  per  cent,  unless  general,  or  the  ship  should  be 
stranded.  And  the  defendants,  by  the  said  policy,  undertook  the  said  insurance  for 
the  sum  of  30001.  sterling.  And  by  a  certain  memorandum  written  in  the  margin  of 
the  said  policy,  it  was  declared  that  any  claim  under  the  said  policy,  would  be  paid 
in  London  within  ten  days  after  adjustment. 

Averment:  that  the  said  policy  of  insurance  was  so  made  by  the  said  II.  A  J. 
Johnston  &  Co.  as  aforesaid,  as  the  agents  for  the  plaintiff,  and  on  his  account  and  for 
his  use  and  benefit  :  and  that  the  said  H.  A  J.  Johnston  &  Co.  did  receive  the  order 
for,  and  effect,  the  said  policy  of  insurance,  as  such  agents  as  aforesaid.  Of  all 
which  premises  the  defendants  afterwards,  to  wit,  on  the  2d  of  July  1842,  had 
notice.  And  thereupon  on  the  day  and  year  last  aforesaid,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendants,  had  then  paid  to  the  defendants  a  certain 
sum  of  money,  to  wit,  1571.  10s.,  as  a  premium  or  reward  for  the  insurance  of  30001., 
of  and  upon  the  premises  in  the  said  policy  mentioned,  and  hail  then  promised  the 
defendants  to  perform  and  fulfil  all  things  in  the  said  policy  contained,  on  the  part 
and  behalf  of  the  assured  to  be  performed  and  fulfilled,  the  defendants  promised  the 
plaintiff  that  they  the  defendants  would  become  and  be  insurers  to  the  plaintiff  of  the 
sum  of  30001.  upon  the  premises  in  the  said  policy  mentioned,  and  would  perform  all 
things  in  the  said  policy  mentioned  on  their  part  and  behalf,  as  such  insurers  of  the 
said  sum  of  30001.  to  lie  performed,  fulfilled,  and  observed.  Aver-[460]-ment  :  that 
the  defendants  then  became  and  were  insurers  to  the  plaintiff,  and  then  duly  subscribed 
the  said  policy  of  insurance  as  such  insurers  of  the  said  sum  of  30001.  sterling  upon 
the  premises  in  the  said  policy  in  that  behalf  mentioned  ;  that  the  plaintiff,  at  the 
time  of  the  making  of  the  said  policy,  and  from  thence  continually  afterwards,  until 
and  at  the  time  of  the  loss  thereinafter  mentioned,  was  interested  in  the  said  ship 
in  the  said  policy  mentioned  to  a  large  value  and  amount,  to  wit,  to  the  value  and 
amount  of  all  the  moneys  by  him  ever  insured  or  caused  to  be  insured  thereon  ;  that, 
after  the  making  of  the  said  insurance,  and  whilst  the  said  ship  was  employed  in  the 
said  coasting  trade,  and  after  the  said  1st  of  July  1842  mentioned,  and  before  the 
30th  of  June  1843,  to  wit,  on  the  10th  of  October  l.">4:2,  the  said  ship  departed  and 
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set  sail  from  the  port  of  Liverpool  on  a  voyage  to  London  ;  that  the  said  ship,  whilst 
slir  was  proceeding  on  her  said  voyage,  and  before  her  arrival  at  London  aforesaid, 
and  whilst  she  was  so  employed  in  the  said  toasting  trade  as  aforesaid,  to  wit,  on 
the  12th  of  October  1842,  upon  the  high  seas,  struck  against  certain  rocks,  and  did 
thereby  then  founder  and  sink  in  the  seas  aforesaid,  and  the  same  ship,  with  her 
tackle,  Arc.  was  then  totally  lost,  destroyed,  and  sunk  in  the  sea  aforesaid.  Of  all 
which  several  premises  the  defendants  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  had  notice,  and  were  then  requested  by  the  plaintiff  to  pay  him  the  said 
sum  (if  .WOOL  so  by  them  insured  as  aforesaid,  and  which  sum  of  30001.  the  defendants 
then  ought  to  have  paid,  according  to  the  form  and  effect  of  the  said  policy,  and  of 
their  said  promise  and  undertaking.     Vet  the  defendants  did  not,  &c. 

The  declaration  also  contained  counts  for  money  hail  and  received,  and  upon  an 
account  slated. 

The  defendants  pleaded,  first,  non  assumpsit ;  secondly,  as  to  the  first  count,  that 
the  said  policy  was  [461]  not  made  by  the  said  H.  &  .T.  Johnston  &  Co.  as  agents  for 
the  plaintiff',  or  on  his  account,  or  for  his,  the  plaintiff's,  use  and  benefit ;  and  that  the 
said  11.  &  J.  Johnston  &  Co.  did  not  receive  the  order  for,  or  effect,  the  said  policy 
as  such  agents  as  aforesaid,  as  in  the  first  count  was  alleged  ;  sixthly,  as  to  the  first 
count,  that  the  said  policy  was  made,  and  that  the  said  loss  of  the  said  ship  happened, 
after  the  passing  of  a  certain  act  of  parliament  made  and  passed  in  a  session  of 
parliament  holden  in  the  fifth  and  sixth  years  of  the  reign  of  King  William  IV.,  "to 
amend  and  consolidate  the  laws  relating  to  merchant-seamen  of  the  United  Kingdom, 
and  for  forming  and  maintaining  a  register  of  all  the  men  engaged  in  that  service  "(a), 

(a)  By  5  &  6  W.  4,  c.  19,  after  reciting  (s.  1)  that  "the  prosperity,  strength,  and 
safety  of  this  United  Kingdom  and  of  H.  M.'s  dominions,  do  principally  depend  on  a 
large,  constant,  and  ready  supply  of  seamen,  as  well  for  carrying  on  the  commerce,  as 
for  the  defence,  thereof ;  and  that  it  is  therefore  necessary  to  aid,  by  all  practicable 
Hi  ans,  the  increase  of  the  number  of  such  seamen,  and  to  give  them  all  due  encourage- 
ment and  protection,  and,  to  this  end,  to  amend  and  consolidate  the  laws  relating  to 
their  regulation  and  government,"  it  is  enacted,  (s.  2)  that  "it  shall  not  be  lawful  for 
any  master  of  any  ship  or  vessel  belonging  to  any  subject  of  H.  M.  of  this  United 
Kingdom,  trading  to  parts  beyond  the  seas,  or  of  any  British-registered  ship,  of  the 
burthen  of  eighty  tons  or  upwards,  employed  in  any  of  the  fisheries  of  the  United 
Kingdom,  or  in  trading  coastwise,  to  carry  to  sea  on  any  voyage  either  from  this 
kingdom  or  from  any  other  place,  any  seaman  or  other  person  as  one  of  his  crew  or 
complement  (apprentices  excepted),  without  first  entering  into  an  agreement  in 
writing  with  every  such  seaman,  specifying  what  monthly,  or  other,  wages  each  such 
seaman  is  to  be  paid,  the  capacity  in  which  he  is  to  act,  ami  the  nature  of  the  voyage 
in  which  the  ship  is  intended  to  be  employed  ;  so  that  the  seaman  may  have  some 
means  of  judging  of  the  probable  period  for  which  he  is  likely  to  be  engaged  ;  and 
the  said  agreement  shall  contain  the  day  of  the  month  and  year  in  which  the  same 

shall  be    made,  and    shall    be   signed    by  the   master    in    the    first   instance,   anil    by    the 

seamen  respectively,  at  the  port  or  place  where  such  seamen  shall  be  respectively 
Shipped  ;  and  the  master  shall  cause  the  same  to  be,  by,  or  in  the  presence  of,  the. 
party  who  is  to  attest  their  respective  signatures  thereto,  truly  and  distinctly  read 
over  to  every  such  seaman  before  he  shall  be  required  to  sign  the  same,  in  order  that 
he  may  lie  enabled  to  understand  the  purport  and  meaning  of  the  engagement  he 
enters  into,  and  the  terms  to  which  he  is  bound." 

And  by  section  1  it  is  enacted,  "that  if  any  master  of  any  such  ship  as  aforesaid 
shall  carry  out  to  sea  any  seaman  (apprentices  excepted)  without  having  first  entered 
into  such  agreement  as  is  hereby  required,  he  shall  lor  every  such  offence  forfeit  and 
pay  the  sum  of  Mil.  for  or  in  respect  of  each  and  every  such  seaman  he  shall  so  carry 
out  contrary  to  this  act  ;  and  if  any  master  shall  neglect  to  cause  the  agreement  to  be 
distinctly  read  over  to  each  such  seaman,  as  by  t  his  act  he  is  enjoined,  he  shall  for 
every  such  neglect  forfeit  and  pay  the  sum  of  51.  ;    and    if  any  master  shall  neglect  to 

deposit  with  the  collector  or  comptroller  of  the  customs  a  copy  of  the  agreement 
hereby  required  to  be  made  ami  deposited  as  aforesaid,  or  shall  wilfully  deposit  a 
false  copy  of  any  such  agreement,  he  shall,  for  every  such  neglect  or  offence,  forfeit 
and  pay  the  sum  of  501." 

And  see  8  A'  !t  Vict.  c.   I  Mi. 
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— that  the  said  ship  [462]  was,  at  the  several  times  of  sailing  on  the  said  voyage,  and 
of  the  loss  in  the  declaration  mentioned,  respectively  a  British-registered  ship  of  the 
burden  of  eighty  tons  and  upwards,  and  that  the  crew  of  the  said  ship  then  consisted 
of  divers,  to  wit,  twenty  seamen,  and  twenty  other  persons  (not  being  apprentices), 
and  of  one  master,  to  wit,  one  Kobert  Morris  Hunt — that  there  was  not  at  the  time  of 
the  sailing  of  the  said  ship  on  the  said  voyage,  or  at  any  other  time  before  or  after, 
any  agreement  in  writing  with  the  said  master  and  the  said  seamen  and  other  persons, 
or  any  of  them,  signed  by  the  said  master  and  the  said  seamen  and  other  persons,  or 
any  of  them,  specifying  what  monthly  or  other  wages  each  of  such  seamen  and  other 
persons,  being  part  of  the  said  crew,  or  any  or  either  of  them  was  to  be  paid,  the 
capacity  in  which  he  was  to  act,  or  the  nature  of  the  voyage  in  which  the  said  ship 
was  intended  to  be  employed  ;  contrary  to  the  statute  in  that  behalf.  Wherefore  the 
defendants  said  that  the  said  voyage  was  wholly  illegal.     Verification. 

Special  demurrer  to  the  second  plea,  assigning  for  [463]  causes — that  it  amounted 
to  a  plea  of  non  assumpsit;  that  the  matters  of  fact  therein  traversed  were  included 
in,  and  might  be  given  in  evidence  under,  the  issue  joined  on  non  assumpsit ;  that  the 
pleading,  in  the  manner  as  pleaded  by  the  defendants  in  the  said  second  plea,  tended 
to  prolixity  and  unnecessary  length  ;  that  the  said  second  plea  contained  a  negative 
pregnant,  inasmuch  as  it  was  pregnant  with  doubt  whether  the  defendants,  by  their 
said  second  plea  meant  to  say  that  the  policy  was  not  made  at  all,  or  whether  they 
meant  to  say  that  such  policy  was  not  made  by  H.  &  J.  Johnston  &  Co.  as  the  agents 
for  the  plaintiff,  or  on  his  account,  or  for  his  use  and  benefit  ; — that  the  plea  was 
multifarious  and  double,  and  traversed  several  matters  of  fact,  &c. 

General  demurrer  to  the  sixth  plea  (a). 

The  defendant  joined  in  demurrer  upon  the  demurrers  to  each  of  these  pleas. 

Channell  Serjt.,  in  support  of  the  demurrer.  The  defence  intended  to  be  set  up 
by  the  second  plea  arises  upon  the  28  G.  3,  c.  56,  which  makes  it  unlawful  to  effect 
any  policy  on  vessel  or  goods,  without  first  inserting,  or  causing  to  be  inserted,  in 
such  policy,  the  name  or  names,  or  the  usual  style  and  form  of  dealing,  of  one  or  more 
of  the  persons  interested  in  such  assurance,  &c.  ;  the  second  section,  providing  that 
any  policy  made  [464]  contrary  to  the  intent  and  meaning  of  the  act,  shall  be  void 
(vide  infra,  472).  It  is  submitted  that  this  defence  might  have  been  given  in  evidence 
under  non  assumpsit.  The  plea  virtually  denies  the  contract  stated  in  the  declaration. 
It  is  impossible  to  distinguish  this  case  from  Sutherland  v.  Pratt  (11  M.  &  W.  296, 
2  Dovvl.  N.  S.  813).  According  to  that  case  a  plea  simply  denying  the  contract  would 
have  thrown  upon  the  plaintiff  the  same  burthen  of  proof  as  is  sought  to  be  thrown 
on  him  here  by  the  second  plea.  [Coltman  J.  This  plea  also  denies  the  receiving  of 
the  order  from  the  plaintiff.]  That  is  only  a  circuitous  mode  of  denying  agency. 
[Tindal  C.  J.  You  say  that  under  non  assumpsit  you  would  be  bound  to  prove  agency. 
Coltman  J.  Suppose  an  agent  of  the  plaintiff'  had  made  the  contract,  it  would  have 
been  good  at  common  law,  but  would  have  been  void  by  the  statute.]  Non  assumpsit 
puts  in  issue  the  allegation  that  the  contract  was  made  by  the  plaintiff. 

With  respect  to  the  sixth  plea,  founded  upon  the  5  &  6  W.  4,  c.  19)  supra, 
461,  n.),  reliance  will  probably  be  placed  on  Suarf  v.  Powell  (1  B.  &  Adol.  266).  There, 
in  an  action  upon  a  policy  on  ship  and  freight,  the  defence  set  up  was,  that  the  vessel 
had  not  been  navigated  by  a  crew  of  which  three  (fourth)  parts  were  British,  as 
required  by  the  6  G.  4,  c.  109  (vide  ss.  4  and  12),  in  consequence  of  the  death  of 
several  of  the  English  sailors  on  the  coast  of  Africa,  and  the  moral  impossibility  of 
supplying  their  places,  except  by  blacks  and  other  foreigners.  The  case  was  held  to 
be  brought,  by  these  circumstances,  within  the  clause  of  the  act  exempting  vessels 

(a)  In  the  margin  of  the  demurrer-book  the  following  points  were  stated  on  behalf 
of  the  plaintiff, — that  the  sixth  plea  is  defective  in  substance,  inasmuch  as  it  alleges 
no  facts  which  would  constitute  such  an  illegality  in  the  voyage  as  to  render  the 
policy  void,  or  which  would  afford  any  answer  to  this  action  ;— that  the  plea  is 
defective  in  substance,  inasmuch  as  by  the  5  &  6  W.  4,  c.  19,  the  agreement  required 
to  be  entered  into  with  seamen  before  they  are  carried  to  sea  on  any  voyage,  is  to  be 
entered  into  with  them  by  the  master  of  any  ship  or  vessel,  and  the  penalty  for 
default  is  inflicted  on  the  master  ;  and  the  owner  of  any  ship  or  vessel,  not  having 
knowledge  of  the  master's  default,  cannot  be  prejudiced  so  as  to  prevent  his  recover- 
ing on  a  policy  effected  on  such  ship. 
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from  its  operation,  where  a  due  proportion  of  British  seamen  cannot  lie  procured,  or 
the  proportion  is  destroyed  during  the  voyage  by  unavoidable  circumstances,  the 
master  producing  a  certificate  [465]  of  the  facts  under  the  hand  of  a  British  consul  ; 
or  if  the  master  proved  the  facts  to  the  satisfaction  of  the  comptroller  of  customs  in  a 
British  port,  or  of  any  person  authorized  in  any  other  part  of  the  world  to  enquire 
into  the  navigation  of  such  ship,  although  no  certificate  had  been  obtained.  In  that 
case  it  was  held  necessary,  that  the  excuse  for  non-compliance  with  the  requisitions  of 
the  statute,  should  be  proved.  There,  however,  the  freight  would  depend  on  the 
legality  of  the  voyage ;  and  goods  could  not  be  imported  except  in  vessels  navigated 
according  to  those  requisitions.  In  that  case,  the  voyage  was  the  subject-matter  of 
the  contract.  In  the  present  case  it  cannot  be  successfully  contended  that  the  voyage 
was  illegal.  In  an  action  by  the  captain  against  a  seaman,  the  non-execution  of  articles 
of  agreement  might  possibly  furnish  a  defence,  on  the  ground  that  no  valid  contract 
existed  ;  but  that  cannot  be  predicated  of  a  contract  between  the  owner  and  the 
underwriters.  In  the  present  case  the  want  of  a  competent  crew,  so  as  to  render  the 
ship  unseaworthy,  might  have  furnished  a  defence  to  the  action  ;  but  nothing  of  that 
kind  is  suggested.  The  defendants  must  contend  that  the  omission  by  one  seaman  to 
sign  the  articles  would  avoid  the  policy.  When  the  voyage  is  illegal,  a  policy  on  that 
voyage  is  illegal ;  but  that  is  not  the  case  here.  [Tindal  C.  J.  The  object  of  the 
statute  was  the  protection  of  seamen,  not  to  enable  the  government  to  see  whether 
a  proper  number  of  English  seamen  were  employed  or  not.]  A  contract  made  in 
contravention  of  a  statute  for  the  protection  of  the  public,  cannot  be  enforced  ;  but 
that  rule  has  no  application  to  the  present  case.  In  Law  v.  Hodson  (2  Campb.  147, 
11  East,  300),  a  maker  of  bricks,  not  of  the  dimensions  required  by  the  17  G.  3,  c.  42, 
s.  1,  was  [466]  not  allowed  to  recover  the  price.  There,  the  vendor  was  the  party  in 
fault.  The  same  decision  was  come  to  in  Bensley  v.  Biijnohl  (5  B.  &  Aid.  335),  where 
a  printer  sought  to  recover  for  labour  and  materials  in  printing  a  work  to  which  his 
name  was  not  affixed,  as  required  by  the  39  G.  3,  c.  79,  s.  27  ;  and  in  Little  v.  Poole 
(9  B.  &  C.  192),  where  a  vendor  of  coals  had  omitted  to  deliver  a  ticket  signed  by  the 
meter,  as  required  by  the  47  G.  3,  sess.  2,  c.  68. 

But  in  IVethereU  v.  Jones  (3  B.  &  Ad.  221)  it  was  held  that  the  provision  in  the 
6  G  4,  c.  80,  s.  124,  "that  no  dealer  in  British  spirits  shall  send  out,  &c.  any  plain 
British  spirits  exceeding  a  certain  strength  "  did  not  apply  to  a  distiller  or  rectifier, 
and  that  a  sale  by  such  a  party  of  British  spirits  above  the  limited  strength,  was  not 
illegal,  and  that  he  might  recover  the  price  thereof.  In  delivering  the  judgment  of 
the  court,  Lord  Tenterden  says  (page  225),  "Where  a  contract  which  a  plaint  ill  seeks 
to  enforce  is  expressly,  or  by  implication,  forbidden  by  the  statute  or  common  law, 
no  court  will  lend  its  assistance  to  give  it  effect:  and  there  are  numerous  cases  in 
the  books  where  an  action  on  the  contract  has  failed,  because  either  the  considers 
Hon  for  the  promise,  or  the  act  to  be  done,  was  illegal,  as  being  against  the  express 
provisions  of  the  law,  or  contrary  to  justice,  morality,  and  sound  policy.  But 
where  the  consideration  and  the  matter  to  be  performed  are  both  legal,  we  are  not 

aware  that  a  plaintiff  has  ever  I u  precluded  from  reeovering  by  an  infringement  of 

the  law,  not  contemplated  by  the  contract,  in  the  performance  of  something  to  be  done 
on  his  part." 

In  Forster  v.  Taylor  (5  B.  &  Ad.  887,  3  N.  &  M.  244),  which  was  mi  action  by  a 
fanner  for  the  price  of  fifteen  firkins  of  butler,  which  were  not  branded  in  the  manner 
required  by  the  36  G  3,  [467]  c.  86,  and  38  G  3,  c.  73,  a  rule  to  enter  a  nonsuit  was 
made  absolute,  in  conformity  with  the  principle  laid  down  in  the  earlier  cases ;  that 
the  object  of  those  statutes,  being  the  protection  of  the  public  against  fraud,  indirectly 
prohibited  sales  in  vessels  nol  marked  as  required  by  the  statutes.  In  giving  the 
judgment  of  the  court  in  Forsterv.  Taylor,  Littledale  J.  refers  to  numerous  cases ;  bul 
it  is  to  be  observed  thai  in  each  of  those  cases,  the  vice  appears  upon  the  contract 
itself.  In  Cope  v.  Rowlands  (2  M.  &  W.  L49),  a  broker  was  not  allowed  to  maintain 
an  action  for  selling  stock,  not  being  duly  licensed  by  the  mayor  and  aldermen  of 
London,  pursuant  to  ti  Ann.  o.  1 6.  The  con!  ract  of  insurance  in  I  bis  case  is  nol  illegal 
per  se  ;  and  it  has  no  connection  with  the  contract  between  the  master  and  the  seamen. 
The  non-observance  of  the  provisions  of  a  statute  as  to  one  contract,  does  not  vitiate 

another  independent  and  collateral  contract  ;  and  whatever  may  be  the  effect  of  the 
non  signature  of  the  articles  in  an  action  between  the  parties  by  whom  they  ought  to 
have  been  signed,  it  can  have  no  operation  here. 
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Byles  Serjt,  contra.  The  second  and  sixth  pleas  are  good.  It  is  admitted  on  the 
part  of  the  plaintiff  that  the  former  is  good  in  substance  :  but  it  is  said  that  it  is  bad 
in  point  of  form,  as  being  included  in  non  assumpsit :  and  also,  it  is  presumed,  as 
involving  a  negative  pregnant.  It  appears  from  the  declaration  that  the  policy  does 
not  contain  the  name  of  the  plaintiff,  but  only  that  of  H.  &  •(.  Johnston  &  Co.,  who 
are  said  to  have  insured  on  the  plaintiff's  account  and  for  his  benefit.  Neither  does 
the  name  of  the  consignor  appear  in  the  policy.  The  object  of  the  statute  was,  to 
enable  the  underwriter  to  know  [468]  who  is  interested  in  the  subject-matter  of  the 
insurance.  In  this  case  it  was  necessary  that  the  declaration  should  aver  that  the 
policy  was  effected  by  an  agent ;  and  the  averment,  being  material,  is  properly  traversed 
by  the  second  plea.  Upon  non  assumpsit  the  objection  that  the  true  name  of  the 
plaintiff's  agent  is  not  stated,  could  not  have  been  taken.  R.  H.  -1,  W.  4,  No.  3.  The 
conclusion  to  the  country  is  not  assigned  as  a  cause  of  demurrer.  The  defendant  says, 
the  name  of  the  plaintiff's  agent  not  being  inserted  in  the  policy,  the  policy  is  void  : 
and  a  subsequent  ratification  will  not  avail  (vide  Wilson  v.  Tamman,  ante,  vol.  vi.  236). 
In  Sutherland  v.  Pratt,  the  declaration  stated  that  the  plaintiff  caused  a  policy  to  be 
effected,  purporting  thereby  and  containing  therein,  that  Boggs,  Taylor  &  Co.,  as  well 
in  their  own  names  as  for  and  in  the  names  of  all  and  every  person  to  whom  the  same 
did,  might,  or  should  appertain,  made  assurance  with  the  General  Maritime  Assurance 
Company,  for  20001.  on  goods,  lost  or  not  lost,  at  and  from  Bombay  to  London.  The 
defendants  pleaded  that  the  policy  was  not  caused  to  be  made  by,  or  on  behalf  of, 
the  plaintiff.  These  picas  were  held  bad  on  special  demurrer,  as  amounting  to  non 
assumpsit.  Supposing  that  ease  to  be  law  to  its  full  extent,  yet  if  the  plaintiff  had 
joined  issue,  and  gone  to  trial  upon  that  plea,  though  Boggs,  Taylor  .v  Co.,  were  not 
agents  at  the  time  of  the  contract,  a  subsequent  ratification  of  their  act  would  have 
been  sufficient.  [Tindal  C.  J.  If  your  position  is  well  founded,  that  would  be  so  in 
whatever  way  the  defendants  pleaded.  The  question  would  be,  whether  a  subsequent 
ratification  will  render  a  contract  valid.  It  would  not,  as  you  seem  to  think,  depend 
upon  the  course  of  pleading.] 

The  objection  that  the  plea  involves  a  negative  preg-[469]-nant,  is  answered  by  the 
cases  of  Bell  v.  Tuckett  (ante,  vol.  iii.  p.  785,  4  Scott.  X.  R.  402),  and  Michael  v.  Myers 
(ante,  vol.  vi.  p.  702,  7  Scott,  N.  R.  444,  1  Dowl.  &  L.  792). 

The  sixth  plea,  which  is  founded  upon  the  5  &  6  W.  4,  cc.  19,  32  (supra,  460,  n. 
461,  n  ),  shews  that  the  voyage  was  illegal,  and  that  the  vessel  was  not  sea- worthy. 
The  plea  states  such  a  contravention  of  the  statute  as  disentitles  the  plaintiff  to  sue 
on  the  policy  ;  and  any  informality  in  the  statement  of  this  defence  could  only  have 
been  a  ground  of  special  demurrer.  The  preamble  discloses  the  scope  of  the  whole 
act.  The  object  of  the  second  section  is,  that  both  the  seamen  and  the  master  shall 
have  the  benefit  of  articles ;  and  it  prohibits  the  master  of  any  ship  therein  described, 
from  carrying  to  sea  any  seaman  without  first  entering  into  those  articles.  [Coltman  J. 
It  is  not  said,  that  it  shall  not  be  lawful  to  carry  out  any  ship.  The  objection  would 
be  the  same  if  one  seaman  only  omitted  to  sign  the  articles.]  There  would  lie  this 
difference,  that  the  omission  as  to  one  seaman  would  not  make  the  vessel  unseaworthy. 
It  is  in  effect  the  same,  as  if  the  legislature  had  said,  that  it  shall  not  be  lawful  for  a 
vessel  to  go  to  sea.  The  master  could  not  take  his  vessel  out  without  seamen.  The 
defendants  do  not  contend  that  the  omission  of  the  signature  of  one  seaman,  or  that 
a  mere  informality  in  the  articles  of  agreement,  would  render  the  voyage  illegal.  The 
plea  here  alleges  the  number  of  seamen  engaged,  and  that  not  one  of  them  had  signed. 
In  Smart  v.  Powell,  Lord  Tenterden  C.  J.  assumes  that  the  policy  and  the  voyage 
would  have  been  illegal,  if  an  excuse  for  a  non-compliance  with  the  requisitions  of  the 
6  G.  4,  c.  109,  had  not  been  established  in  evidence.  In  Law  v.  Hollingsworth  (7  T.  R. 
160),  a  ship  bound  to  [470]  London  took  on  board  a  pilot  at  Orfordness,  as  required 
by  the  5  G.  2,  c.  20,  and  dropped  him  before  she  reached  her  moorings  in  the  Thames  ; 
after  which,  before  she  was  safely  moored,  the  vessel  was  lost  :  and  it  was  held  that 
the  underwriters  on  ship  and  cargo  were  discharged  by  reason  of  there  not  being  any 
pilot  on  board  at  the  time  of  the  accident ;  though  the  loss  was  not  directly  imputable 
to  want  of  skill  in  those  who  navigated  the  vessel.  Lord  Kenyon  C.  J.,  in  giving 
judgment,  said,  "The  principle  on  which  this  case  must  be  determined,  seems  to  be 
admitted  on  all  hands,  namely,  that  the  assured  cannot  recover  on  a  policy  of  assur- 
ance, unless  they  equip  the  ship  with  every  thing  necessary  to  her  navigation  during 
the  voyage  ;  the  ship  herself  must  be  seaworthy,  she  must   have  a  sufficient  crew,  and 
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a  captain  and  pilot  of  competent  skill.  It  is  one  of  the  things  implied  in  contracts  of 
this  kind,  that  there  shall  be  some  person  on  board  the  ship,  apparently  qualified  bo 
navigate  her.  If  the  underwriters  had  been  previously  informed  that  there  would  be 
no  pilot  on  board  during  the  ship's  sailing  up  the  river  Thames,  probably  they  would 
not  have  undertaken  the  risk."  Thus  also  in  a  case  in  which  the  captain  did  not 
perform  his  duty  ;  and  in  which  it  might  be  said — if  the  underwriters  had  been 
informed  that  the  ship  was  going  out  without  one  sailor  on  board  who  was  under 
articles,  they  might  not  have  undertaken  the  risk.  Law  v.  Hollingsworth  was  brought 
before  the  court  of  Exchequer  Chamber  in  Sadler  v.  Dixon  (S  M.  &  W.  895),  and 
Tindal  C.  J.  remarked — "The  decision  of  that  case  may  be  maintainable,  on  the 
ground  of  an  implied  warranty  to  observe  the  positive  requisitions  of  an  act  of  parlia- 
ment." So  here,  the  voyage,  being  in  express  contravention  of  an  act  of  parliament, 
was  illegal. 

[471]  But  if  this  were  not  so,  or  if  the  illegality  of  the  voyage  would  not  affect 
the  policy,  the  plea  amounts  to  a  plea  of  unseaworthiness,  though  informally  pleaded ; 
and  the  allegation  of  illegality  may  be  rejected  as  surplusage.  Sailing  without  a 
competent  number  of  seamen  properly  qualified  renders  the  ship  unseaworthy.  In 
Clifford  v.  Hunter  (Moo.  &  Malk.  103,  3  C.  &  P.  16)  an  insurance  on  a  vessel  which 
had  not  a  crew  sufficient  to  meet  the  ordinary  contingencies  of  a  voyage,  was  held  to 
be  void.  In  that  case  the  defect  was  that  there  was  no  one  able  to  do  the  duties  of 
the  captain  if  he  should  be  ill.  Tail  v.  Levi  (14  East,  4S1),  Law  v.  Hollingsworth.  If 
the  crew  of  the  "  Brigand  "  had  been  properly  retained  under  articles,  there  would 
have  been  an  encouragement  to  them  to  perform  their  duty,  and  a  remedy  against 
them  in  case  of  desertion.  The  master  went  to  sea  incurring  a  penalty  for  which  he 
might  have  been  sued  in  any  port  he  put  into ;  and  he  had  no  specific  remedy  against 
the  seamen  in  case  of  desertion.  He,  therefore,  had  not  a  competent  crew.  This 
species  of  unseaworthiness  is  not  within  the  general  rule  that  seaworthiness  at  the 
inception  of  the  risk  is  sufficient',  Hollingsworth  v.  Brodrick  (7  A.  &  E.  40).  There  is 
an  obvious  diH'creiice  between  the  non-execution  of  the  articles  of  agreement  as  to  one 
single  seaman  and  non-execution  by  the  whole  crew.  It  is  immaterial  that  this  is  a 
time  policy. 

Channell  Serjt.  was  stopped  by  the  court. 

Tindal  C.  J.  The  second  plea  in  this  case  puts  in  issue  the  allegation  in  the 
declaration  that  "the  said  policy  of  insurance  was  so  made  by  the  said  H.  <V-  .). 
Johnstone  &  Co.  as  aforesaid,  as  the  agents  for  him,  the  plaintiff,  and  on  his  account, 
and  for  his,  the  plaintiff's,  [472]  use  and  benefit ;  and  that  the  said  H.  &  J.  Johnstone 
&  Co.  did  receive  the  order  for,  and  effect,  the  said  policy  of  insurance  as  such  agents 
as  aforesaid.''  To  this  plea  the  plaintiff  has  demurred  ;  and  he  has  assigned  as  cause 
of  demurrer,  that  it  amounts  to  the  general  issue.  And  that  is  (he  legal  effect  of  this 
traverse.  The  plea  of  con  assumpsit  puts  in  issue,  not  merely  the  promise,  but  also 
the  consideration  for  such  promise.  Let  us,  then,  consider  whether  the  same  facts  are 
not  virtually  traversed  by  the  second  plea.  It  appears  mi  the  face  of  the  declaration 
that  the  plaintiff,  by  II.  &  J.  Johnstone  &  Co.,  "the  plaintiff s  agents  in  that  behalf 
caused  to  be  made  a  certain  policy  of  insurance  purporting  thereby  and  containing 
therein  that  the  said  II.  &  J.  Johnstone  >V-  Co.,  as  well  in  their  own  name  as  tor  and 
in  the  name  or  names  of  all  and  every  person  or  persons  to  »  bora  the  same'  did,  might, 
or  should  appertain,  in  part  or  in  all,  did  make  assurance  and  cause  themselves  and 
them,  and  every  of  them,  to  be  assured  with  the  defendants " (a).  It  appears,  there 
fore,  "ii  the  face  of  the  declaration  that  the  policy  was  effected  in  the  name  of  [473] 
II.  &  J.  Johnstone  &  Co.,  as  agents  for  the   plaintiff,  and,  upon   the  face  of   the  policy, 

(a)  The  28  G.  3,  C.  56,  which  repeals  the  25  <!.  3,  c.  II,  enacts  (sect.  I)  "that  it 
shall  not  lie  lawful  for  any  person  or  persons  to  make  or  ellect,  or  cause  to  be  made 
or  effected,  any  policy  or  policies  of  assurance  on  any  ship,  ,Ve.  or  upon  any  goods,  &c. 

without  first  inserting,  or  causing  to  be  inserted,  in  such  policy  or  policies  the  name 

or  names,  or  the  actual  style  and  firm  of  dealing,  of  one  or  more  of  persons  interested 
in  such  assurance  ;  or  without,  instead  i hereof  first  inserting  or  causing  to  be  Inserted 

in  such  policy  or  policies  the  name  or  names  of   the  usual  style  and    firm  of  dealing  of 

tin'  consignor  or  consignors,  consignee  or  consignee.  ,.t  the  g Is,  &c.  bo  to  be  insured  . 

or  the  name  or  names,  or  the  usual  style  and  firm  of  dealing,  of   the  person  or  persons 
residing  in  ( ileal    Britain  who  receive   the  order  for  and   effect  such    policy  or  policies. 
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that  it  was  eft'ected  by  them  as  agents  for  the  parties  interested.  The  consideration 
is  thus  stated — "  that  in  consideration  that  the  plaintiff,  at  the  request  of  the  defen- 
dants, had  then  paid  to  the  defendants  a  certain  sum  of  money  as  a  premium  for  the 
insurance  of  30001.  of  and  upon  the  premises  in  the  policy  mentioned,  and  had  then 
promised  the  defendants  to  perform  and  fulfil  all  things  in  the  said  policy  contained 
on  the  part  and  behalf  of  the  assured  to  be  performed  and  fulfilled,  the  defendants 
promised."  On  issue  joined  upon  a  plea  of  non  assumpsit,  the  plaintiff  must  have 
produced  the  policy  as  set  out  in  the  declaration,  and  must  have  shewn  that  it  had 
been  effected  by  H.  &  J.  Johnstone  &  Co.,  as  his  agents.  It  seems  to  me,  therefore, 
that  the  same  facts  would  have  been  receivable  in  evideuce  under  that  plea  as  under 
the  precise  traverse  presented  by  the  second  plea.  It  is  said  that  there  may  be  a 
distinction  as  to  the  evidence  admissible  under  this  plea  and  under  non  assumpsit ; 
that,  under  the  latter,  a  subsequent  recognition  of  Johnstone  and  Co.'s  agency  may 
be  given  in  evidence,  but  that,  under  the  second  plea,  these  persons  must  be  shewn  to 
have  been  agents  at  the  time  the  policy  was  eft'ected.  I  think  that  no  such  distinction 
exists  :  and  that  if  a  subsequent  recognition  would  be  available  in  the  one  case  it 
would  be  so  in  the  other.  Sutherland  v.  Pratt  was  cited  on  the  part  of  the  plaintiff. 
That  case  cannot,  as  it  seems  to  me,  be  distinguished  from  the  present,  but  is  an 
authority  completely  in  point.  As  far,  therefore,  as  the  second  plea  is  concerned,  I 
think  that  the  demurrer  ought  to  prevail,  and  that  there  must  be  judgment  for  the 
plaintiff. 

Under  the  sixth  plea  the  defence  set  up  is,  that  the  policy  was  effected  upon  a 
voyage  which  was  illegal,  as  [474]  being  contrary  to  the  provisions  of  the  statute 
5  &  6  W.  4,  c.  19.  A  policy  on  an  illegal  voyage  cannot  be  enforced  ;  for  it  would 
be  singular,  if,  the  original  contract  being  invalid  and  therefore  incapable  to  be 
enforced,  a  collateral  contract  founded  upon  it  could  be  enforced.  It  may  be  laid 
down,  therefore,  as  a  general  rule,  that,  where  a  voyage  is  illegal,  an  insurance  upon 
such  voyage  is  invalid.  This  has  been  decided  in  many  cases.  Thus,  during  the  war, 
policies  effected  on  vessels  sailing  in  contravention  of  convoy  acts  (a)  were  held 
void  (b).  So,  where  the  voyage  was  against  the  provisions  of  the  East  India  Company 
acts  (c),  or  the  South  Sea  Company  acts  (d),  or  the  general  navigation  act  (6  G.  4, 
c.  109) ;  which  statutes  were  made  with  reference  to  the  general  policy  of  the  realm. 
But  it  appears  to  me  that  the  5  &  6  \Y.  4,  c.  19,  was  passed  for  a  collateral  purpose 
only  ;  its  intention  being  to  give  to  merchant-seamen  a  readier  mode  of  enforcing  their 
contracts  and  to  prevent  their  being  imposed  upon.  The  present  case  is  undoubtedly 
brought  within  the  provisions  of  the  first  section  of  this  statute  by  the  allegations 
contained  in  the  sixth  plea.  The  fourth  section  enacts  that  if  the  master  do  not 
comply  with  the  previous  requisitions,  he  shall  be  liable  to  a  penalty  ;  but  it  is  nowhere 
said  that  such  non-compliance  shall  make  the  voyage  illegal ;  the  section  merely  pro- 
vides a  remedy  against  the  master.  Neither  can  I  consider  this  as  a  case  of  unsea- 
worthiness. The  cases  cited  were  cases  in  which  there  was  an  incompetent  crew  ;  but 
there  is  nothing  here  to  shew  that  the  crew  [475]  was  not  both  sufficient  and  competent. 

1  think,  therefore,  the  sixth  plea  is  also  bad,  and  that  thereon  also  our  judgment  must 
be  for  the  plaintiff. 

Coltman  J.  The  first  question  raised  in  this  case  depends  upon  the  application 
of  the  new  rules  pleading,  R.  H.  T.  4  W.  4,  ss.  1  and  3,  to  the  defendant's  second  plea. 
And  that  question  is,  whether  this  must  be  taken  as  a  plea  in  confession  and  avoidance, 

or  of  the  person  or  persons  who  give  the  order  or  direction  to  the  agent  or  agents 
immediately  employed  to  negotiate  or  effect  such  policy  or  policies." 

Sect,  2  enacts,  "  that  every  policy  and  policies  made  or  underwrote  contrary  to 
the  true  intent  and  meaning  of  this  act,  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever." 

(a)  38  G.  3,  c.  76,  43  G.  3,  c.  57. 

(J)  See   Wainhouxe   v.    Gowk,   4   Taunt.    178;  Darby   v.    Newton,    6   Taunt.    544, 

2  Marsh.  252. 

(c)  9  &  10  W.  3,  c.  44,  33  G.  3,  e.  52.  See  Johnston  v.  Sutton,  1  Dougl.  254; 
Camden  v.  Anderson,  5  T.  R.  709,  6  T.  R.  723,   1  B.  &  P.  272;  Chalmers  v.  Bell, 

3  B.  &  P.  604. 

(d)  9  Ann.  c.  2,  42  G.  3,  c.  77,  47  G.  3,  st.  1,  e.  23.  And  see  Toulmin  v.  Anderson, 
1   Taunt.  227 ;  Hodson  v.Fullarton,  4  Taunt.  787. 
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or  as  a  plea  showing  the  contract  declared  upon  to  be  void  or  voidable  in  point  of  law. 
If  the  contract  had  been  entered  into  by  the  principal,  it  would  clearly  have  been  put 
in  issue  by  the  plea  of  non  assumpsit  ;  and  it  appears  to  me  that  the  authority  of  the 
agent  being  involved  in  the  question  of  the  existence  of  the  contract,  such  authority 
is  put  in  issue  by  the  plea  of  non  assumpsit. 

The  sixth  plea  raises  a  question  as  to  the  legality  of  the  voyage  insured,  by  alleging 
that  the  captain  omitted  to  comply  with  the  requisitions  of  the  5  &  6  W.  4,  c.  19. 
The  contract  of  insurance  was  not  originally  illegal ;  but  it  is  suggested  that  something 
has  occurred  which  renders  the  voyage  illegal.  The  question  then,  in  effect,  is,  whether 
the  statute  prohibits  all  voyages  where  its  provisions  are  not  observed — a  question  to 
be  determined  upon  the  language  of  the  statute  and  the  nature  of  those  provisions. 
The  captain  is  forbidden  to  take  out  seamen  who  are  not  under  articles.  The  argu- 
ment must  go  this  length — that  if  one  seaman  belonging  to  this  vessel,  has  not  signed 
the  articles,  the  whole  voyage  will  be  illegal.  The  object  of  the  legislature  was  to  pro- 
tect seamen  from  imposition.  The  articles  are  to  be  read  over  to  every  seaman  before 
he  signs  ;  and  it  imposes  a  specific  penalty  upon  the  master  for  any  default.  All  this 
is  for  the  benefit  of  the  seamen. 

It  has  been  contended  that  the  non-compliance  with  the  requisitions  of  the  statute 
renders  a  vessel  unsea-[476]-\vorthy  (a).  No  case  has  been  cited  that  sustains  that 
proposition  ;  nor  has  it  been  attempted  to  be  shewn  that  the  crew  were  not  perfectly 
competent  to  the  duties  which  they  had  to  perform. 

Per  curiam  (b).     Judgment  for  the  plaintiff  (c). 

Emerson  v.  Brown.    May  25,  1844. 

Unless  it  be  distinctly  shewn  that  process  has  not  come  to  the  knowledge  of  a  defen- 
dant, the  court  will  not  set  aside  proceedings,  upon  a  statement  that  the  defendant 
has  not  been  served  with,  or  had  notice  of,  the  process. 

Byles  Serjt.  in  Easter  term  last,  obtained  a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  the  appearance  entered  for  the  defendant  and  all  subsequent  proceedings 
had  thereon,  should  not  be  set  aside  for  irregularity,  with  costs,  on  the  ground  that 
the  defendant  had  not  been  served  with  the  writ  of  summons. 

The  affidavits  of  the  daughter  and  the  son-in-law  of  the  defendant,  stated  that  the 
defendant  was  ninety-one  years  of  age,  and  confined  to  his  bed-room  ;  that,  on  the 
17th  of  April  last,  the  plaintiff  and  one  Jacobs  came  to  the  house  of  the  son-in-law 
(with  whom  the  defendant  resided),  at  Marston,  in  the  county  of  Bedford,  where  they 
spent  the  night ;  that  on  the  following  morning  they  requested  an  interview  with 
the  defendant,  alleging  that  the  plaintiff  wished  to  pay  him  a  [477]  quarter's  rent  of 
certain  premises  which  he  held  as  tenant  to  the  defendant;  that  the  son-in-law  per- 
mitted I  hem  to  go  into  the  defendant's  bed-room  for  the  purpose  of  having  such 
interview;  that  the  daughter  and  son  hi  law  were  both  present  all  the  time,  lint  did 
not  observe  any  writ  or  copy  of  any  writ,  served  on  the  defendant,  either  by  the 
plaintiff  or  by  .Jacobs,  nor  did  they  believe  that  any  such  writ  or  copy  was  then  served, 
nor  was  any  action  against  the  defendant  mentioned  or  alluded  to  during  the  inter- 
view; that,  after  the  plaintiff  and  Jacobs  had  left  the  defendant's  bed-room,  the 
daughter  found  on  the  table  an  envelope  containing  a  copy  of  a  writ  of  summons  against 
the  defendant  at  the  suit  of  the  plaintiff;  that  such  copy  was  not  produced  to,  or 
brought  to  the  knowledge  of  the  defendant,  at  the  interview,  nor  did  the  daughter 
mention  to  her  father  the  circumstance  of  such  copy  having  been  left,  until  several 
days  afterwards.  The  defendant  also  swore,  that,  on  the  27th  of  April  last,  he  was 
served  with  a  notice  purporting  that  a  declaration  had  been  filed  against  him  in  an 
action  of  covenant  at  the  suit  of  the  plaintiff ;  that,  previously  to  the  service  of  the 

(a)  And  therefore  no  obligation  is  hud  on  a  seaman  suing  for  wages,  to  produce 
the  articles  or  to  give  notice  to  the  captain  oi  owner  to  produce  them,  Jiniriiiuii  v. 
Mn ii :i Imiiii,  2  Campb.  315.  And  if,  in  such  action,  any  objection  is  meant  to  be 
founded  upon  the  articles  they  must  be  produced  by  the  defendant,     [bid. 

(4)   Cresswell  J.   was  silting  at   nisi  piius. 

(c)  And  see  Hinckley  v.  Walton,  3  Taunt  LSI  :  Wilson  v.  Foderingham,  I  Maule  & 
Selw.  468  :  Armstrong  v.  Lewis,  in  Error,  2  C.  &  M.  -74,  4  Moo.  &  Sc.  1, 
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said  notice,  he  was  not  aware  that  any  action  had  been  commenced  against  him  by 
the  plaintiff ;  that  he  was  never  served  with  any  writ  of  summons,  or  a  copy  of  any 
writ  of  summons,  or  any  other  writ,  in  any  such  action,  nor  had  he  had  notice  of 
any  proceedings  in  the  action  save  and  except  the  said  notice  of  the  declaration 
having  been  filed  therein  ;  and  that  he  never  received  any  letter  or  notice  from  the 
plaintiff  or  his  attorney  communicating  the  intention  of  the  plaintiff  to  commence 
this  action  against  him. 

Talfourd  Serjt.  now  shewed  cause.  His  affidavits  stated,  that,  a  writ  of  summons 
having  been  issued  against  the  defendant  at  the  suit  of  the  plaintiff,  and  a  [478] 
difficulty  being  anticipated  in  effecting  service  thereof,  it  was  arranged  that  the  plain- 
tiff and  one  Jacobs  should  proceed  to  Marston  and  endeavour  to  obtain  an  interview 
with  the  defendant  ;  that  they  accordingly  went  on  the  17th  of  April  last,  and,  after 
spending  the  night  at  the  house,  on  the  following  morning  obtained  an  introduction 
into  the  defendant's  bed-room  under  pretence  of  paying  him  some  rent ;  that,  whilst 
they  were  in  the  bed-room,  Jacobs  personally  served  the  defendant  with  a  copy  of  the 
writ  of  summons,  by  giving  the  same  into  the  right  hand  of  the  defendant,  in  an 
envelope  without  seal  or  wafer,  in  the  presence  of  the  plaintiff  and  the  daughter  and 
son-in-law  of  the  defendant ;  that,  on  their  leaving  the  bed-room  and  going  down  to 
the  parlour,  they  were  followed  by  the  son-in-law,  who  addressed  them  thus — "Two 
pretty  fellows  you  are  to  serve  the  poor  old  man  in  this  manner  after  the  way  in  which 
you  have  been  treated  :  many  better  men  than  you  have  been  hung.  If  I  had  known 
that  you  intended  to  serve  that  thing  on  the  poor  old  man,  you  should  not  have  seen 
him,  and  I  would  have  broken  your  necks  down  the  stairs  " — and  ordered  them  out  of 
the  house ;  that  Jacobs  remaining  for  a  receipt  for  the  rent,  whilst  the  plaintiff  went 
to  the  stable  to  get  his  horse,  the  defendant's  son-in-law,  after  some  further  abusive 
language,  said  :  "  I  should  not  have  minded  your  serving  the  poor  old  man,  if  it  had 
not  been  for  the  nasty  way  in  which  you  did  it ;  after  sleeping  here,  and  being  treated 
in  the  way  you  have  been." 

It  is  submitted  that  a  complete  answer  has  been  given  to  the  affidavits  on  which 
this  rule  was  obtained  :  and,  at  any  rate,  the  court  will  not  interfere  where  there  are 
such  conflicting  statements.  In  Rhodes  v.  limes  (5  M.  &  P.  153,  7  Bing.  329,  1  Dowl. 
P.  C.  215)  the  plaintiff's  attorney  delivered  a  letter  containing  the  [479]  copy  of  a 
writ  to  the  defendant's  house,  who  said  his  father  was  in  the  house,  and  he  promised 
to  give  it  to  him.  The  defendant  moved  to  set  aside  the  proceedings,  on  the  ground 
that  he  had  never  been  served  with  process  ;  but  it  was  held  that  the  service  on  the 
son  was  equivalent  to  a  service  on  the  father.  Tindal  C.  J.  there  said  :  "  There  is  no 
magic  in  the  word  personal,  and  if  a  party  by  his  conduct  or  agreement  chooses  to 
waive  personal  service,  a  service  less  strict  may  be  sufficient."  And  in  Morris  v.  Coles 
(2  Dowl.  P.  C.  79)  it  was  held,  that,  upon  a  motion  to  set  aside  the  service  of  a 
summons,  however  positively  the  defendant  and  his  witnesses  may  swear  to  negative 
the  personal  service,  yet,  if  it  is  left  in  doubt  by  the  affidavits  on  the  other  side 
whether  there  was  sufficient  service  or  not,  the  court  will  not  interfere — Lord  Lynd- 
hurst  C.  B.  observing:  "How  can  we  enter  into  a  controversy  upon  these  facts?  In 
making  a  motion  of  this  sort,  the  rule  is,  you  must  rely  on  the  strength  of  your  own 
case :  it  is  impossible  to  say,  on  these  affidavits,  whether  you  were  served  or  not." 
Here,  the  service  is  positively  sworn  to  by  two  witnesses ;  and  it  is  clear  that  the 
writ  came  to  the  knowledge  of  the  defendant,  or  to  the  knowledge  of  persons  acting 
for  him,  in  his  presence. 

Byles  Serjt.  in  support  of  his  rule.  The  defendant's  affidavits  stand  wholly 
uncontradicted.  The  statements  on  the  other  side  are  all  consistent  with  the  fact  of 
the  copy  never  having  come  to  his  hands.  Suppose  a  copy  of  a  writ  had  been  handed 
to  him  shut  up  in  a  book  without  any  thing  being  said,  could  it  be  held  to  be  good 
service  1  If  at  the  time  a  writ  is  handed  to  a  party,  any  artifice  is  used  to  conceal 
that  it  is  a  writ,  it  is  impossible  to  say  that  there  has  been  a  sufficient  service.  If 
[480]  what  passed  on  this  occasion  is  held  good  service,  a  service  hereafter  must  be 
considered  sufficient,  although  care  is  taken  effectually  to  conceal  from  the  person 
served  the  nature  of  the  paper  delivered  to  him.  What  is  sworn  to  on  the  other  side 
does  not  amount  to  service.  It  is  perfectly  consistent  with  the  plaintiff's  affidavits 
that  the  writ  never  came  to  the  hands  of  the  defendant,  that  he  never  saw  it,  or  had 
any  knowledge  of  its  contents.  It  is  distinctly  stated  in  the  affidavits  on  the  part  of 
the  defendant  that  nothing  was  said.     [Tindal  C.  .1.     If  a  man,  having  an  opportunity 
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of  seeing  what  he  is  served  with,  does  not  choose  to  look  at  it,  that  is  virtually  a 
personal  service.  His  son-in-law  goes  down  stairs  and  mentions  it.]  His  knowledge 
is  not  enough.  He  might  be  an  agent,  but  the  statute  requires  personal  service  of 
the  writ.     A  man  cannot  depute  another  to  receive  a  writ  for  him. 

TlNDAL  C.  J.  I  think  that  the  circumstances  of  this  case  called  on  the  defendant 
fin'  an  explicit  denial  that  he  knew  he  had  been  served  with  a  copy  of  the  writ. 

CRESSWELL  J.  The  defendant  does  not  swear  that  he  did  not  know  that  the  copy 
of  the  writ  of  .summons  was  left  with  him  in  the  manner  deposed  to  on  the  other  side  ; 
he  does  not  say  that  he  did  not  know  that  such  a  document  was  left  in  the  envelope. 
He  cautiously  and  guardedly  speaks  of  notice  and  service. 

Per  curiam.     Rule  discharged,  with  costs. 

[481]     Burgess  v  Boetefeur  and  Brown.     May  24,  1844. 

[S.  C.  8  Scott,  N.  R.  194  ;   13  L.  J.  M.  C.  122  ;  8  Jur.  621.     Referred  to, 
B.  v.  Ireland,  [1910]  1  K.  B.  659.] 

By  a  statute  (25  G.  2,  c.  36,  s.  5),  if  two  inhabitants  of  any  parish  give  notice  to  a 
constable  of  any  person  keeping  a  disorderly  house  in  such  parish,  the  constable 
is  to  go  with  such  inhabitants  to  a  justice  of  the  peace,  and  upon  their  entering  into 
a  recognizance  to  produce  material  evidence  against  such  person,  is  to  enter  into 
a  recognizance  to  prosecute  with  effect  such  person  at  the  next  sessions ;  and  such 
constable  is  to  be  allowed  all  reasonable  expenses  of  such  prosecution,  to  be  ascertained 
by  two  justices,  and  is  to  be  paid  the  same  by  the  overseers  of  such  parish ;  and  in 
case  such  person  be  convicted  the  overseers  are  forthwith  to  pay  101.  to  each  of  such 
inhabitants  ;  and  in  ease  such  overseers  neglect  or  refuse  to  pay,  upon  demand,  the 
saidsumsof  101.  and  101.,  such  overseers  and  each  of  them,  are  to  forfeit  to  the  person 
entitled  to  the  same,  double  the  sum  so  refused  or  neglected  to  be  paid. — In  an  action 
by  A.,  an  inhabitant  of  X.,  against  C.  and  D.,  as  overseers,  to  recover  a  penalty 
under  this  statute,  it  appeared  that  A.,  and  another  inhabitant  B.,  had  given  the 
requisite  notices  with  respect  to  a  disorderly  house  kept  by  E.,  and  that  E.  was 
prosecuted  and  pleaded  guilty,  while  F.  and  G.  were  overseers  of  the  parish  ;  and 
that  after  C.  and  I).  came  into  office  E.  was  called  up  for  judgment  and  sentenced. 
A.  thereupon  demanded  in  writing  the  sum  of  101.  from  C.  and  I).,  but  they  refused 
to  pay  it.  There  were  churchwardens  in  the  parish,  but  no  demand  had  been  made 
upon  them. — Held,  that  E.  was  not  to  be  considered  as  convicted  until  the  judgment 
of  the  court  upon  the  indictment  against  him  was  pronounced  (a) ;  and  therefore 
that  the  demand  for  tin.'  reward  was  properly  made  upon,  and  the  action  rightly 
brought,  against,  ('.  and  I).,  and  that  their  predecessors  F.  and  G.  were  not  liable. — 
Held,  also,  that  no  objection  having  been  taken  to  the  form  of  the  demand  either 
at  the  trial  or  on  obtaining  a  rule  nisi  to  enter  a  nonsuit,  it  was  too  late  to  do  so 
upon  the  argument  in  support  of  such  rule. — Held,  also,  that  it  is  not  necessary 
that  such  demand  should  lie  in  writing.-  Held,  also,  that  it  was  not  necessary  to 
make  the  demand  upon  the  churchwardens  as  well  as  upon  C.  and  D.,  the  overseers, 
or  to  join  the  former  in  the  action;  and  that  the  action  was  well  brought  against 
the  latter,  upon  whom  the  demand  was  made.  —  (jtiurre,  whether  churchwardens  are 
included  in  the  term  "overseers"  in  tin-  statute,  so  as  to  be  liable  to  be  called  upon 
to  pay  the  reward.— The  defendants  having  made  an  admission,  for  the  purpose  of 
the  cause,  that  they  were  "the  overseers"  at  the  time  the  demand  in  question  was 
made;  semble,  that  they  Were  not  thereby  precluded  from  contending  that  the 
churchwardens  were  also  overseers,  and  should  have  been  joined  in  the  demand. 

Debt.      The  first  count  of  the  declaration  stated   that  the  defendants  on,  Xr.  were, 
&c.  indebted  to  the   plaint  ill'  in  the  sum  of   201.  being  forfeited   by  an  act,  [482]  "for 
the  better  preventing  thefts  and  robberies,  and  for  regulating  places  of  public  entertain 
merit,  and  punishing  persons  keeping  disorderly  houses,"  whereby  and  by  force  of  the 
statute  in  that  case  made  and  provided,  an  action  accrued  to  tho  plaintiff  to  demand 

and  have  of  and  from  the  defendants  the  sail  I  sum  of  201.  parcel,  &c.      There  were  two 
other  similar  counts,  in  each  of  which  a  like  sum  was  claimed. 

(a)  And  see  Rex  v.  Bridgcr,  1  M.  &  W.  1 15  :  Regina  v.  Whitehead,  -J  Moody,  Crown 
Cases  Reserved,  181. 

C.  P.  xui. — 7 
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Plea,  nil  debent  (a). 

At  the  trial,  before  Coltman  J.  at  the  sittings  for  Westminster,  during  last  Hilary 
term,  the  following  facts  appeared. 

The  plaintiff  was  an  inhabitant  of  the  parish  of  Paddington,  in  which  the  defen- 
dants were  the  overseers  of  the  poor  for  the  year  1843-1844.  On  the  6th  of  September 
1842,  the  plaintiff,  and  one  Falkus,  another  inhabitant  of  the  same  parish,  gave  the 
following  notice  to  William  Wallis  the  constable  of  the  parish,  and  to  John  Watson 
and  William  Charles  Carbonell,  the  then  overseers  of  the  poor  thereof,  in  pursuance 
of  the  statutes  25  (4.  2,  c.  36,  s.  5  (b),  and  58  G.  3,  c.  70,  s.  7  (c). 

[483]  "Middlesex,  to  wit. — To  William  Wallis,  constable  of  the  parish  of 
Paddington,  in  the  county  of  Middlesex,  and  within  the  metropolitan-police  district, 
and  to  John  Watson  and  William  Charles  Carbonell,  overseers  of  the  poor  of  the  said 
parish  :  We,  Wharfe  Burgess,  of  No.  22  [484]  Frederick  Street,  in  the  said  parish, 
and  John  Falkus,  of  No.  19  Frederick  Street  aforesaid,  two  of  the  inhabitants  of  the 
said  parish,  paying  scot  and  bearing  lot  therein,  do  give  you,  and  each  of  you,  notice 
that  James  Mitchell,  of  the  said  parish,  doth  keep  a  disorderly  house  in  the  said 
parish,  to  wit,  at  a  messuage  and  premises  situate  No.   17  Frederick  Street,  in  the 

(a)  See  Faulkner  v.  Ohevell,  5  Ad.  &  E.  213,  6  N.  &  M.  704,  10  Ad.  &  E.  76,  2  P. 
&  I).  262  ;  Karl  Spencer  v.  Sivanncll,  3  M.  cv  W.  154  ;  Jones  v.  Williams,  4  M.  &  \Y. 
375;  The  Edinburgh  and  Leith  Railway  Company  v.  Hibblewhite,  6  M  &  W.  707; 
Castleman  v.  Hicks,  2  Moo.  &  K.  422. 

(h)  25  6.  2,  c.  36,  s.  5,  "  in  order  to  encourage  prosecutions  against  persons  keeping 
bawdy-houses,  gaming-houses,  or  other  disorderly  houses,"  enacts,  "that  if  any  two 
inhabitants  of  any  parish  or  place,  paying  scot  and  bearing  lot  therein,  do  give  notice 
in  writing  to  any  constable  (or  other  peace-officer  of  the  like  nature,  where  there  is  no 
constable)  of  such  parish  or  place,  of  any  person  keeping  a  bawdy-house,  gaming-house, 
or  any  other  disorderly  house  in  such  parish  or  place  ;  the  constable  or  such  officer  as 
aforesaid  so  receiving  such  notice,  shall  forthwith  go  with  such  inhabitants  to  one  of 
His  Majesty's  justices  of  the  peace  for  the  county,  city,  riding,  division,  or  liberty  in 
which  such  parish  orplacedoes  lie,  and  shall,  upon  such  inhabitants  making  oath  before 
such  justice  that  they  do  believe  the  contents  of  such  notice  to  be  true,  and  entering 
into  a  recognizance  in  the  penal  sum  of  201.  each  to  give  or  produce  material  evidence 
against  such  person  for  such  offence,  enter  into  a  recognizance  in  the  penal  sum  of  301. 
to  prosecute  with  effect  such  person  for  such  offence  at  the  next  general  or  quarter 
sessions  of  the  peace,  or  at  the  next  assizes,  to  be  holden  for  the  county  in  which  such 
parish  or  place  doth  lie,  as  the  said  justice  shall  deem  meet  ;  and  such  constable  or 
other  officer  shall  be  allowed  all  the  reasonable  expenses  of  such  prosecution,  to  be 
ascertained  by  any  two  justices  of  the  peace  of  the  county,  city,  riding,  division,  or 
liberty  where  the  offence  shall  have  been  committed,  and  shall  be  paid  the  same  by 
the  overseers  of  the  poor  of  such  parish  or  place ;  and  in  case  such  person  shall  be 
convicted  of  such  offence,  the  overseers  of  the  poor  of  such  parish  or  place  shall  forth- 
with pay  the  sum  of  101.  to  each  of  such  inhabitants  ;  and  in  case  such  overseers  shall 
neglect  or  refuse  to  pay  to  such  constable  or  other  officer  the  expenses  of  the  prosecu- 
tion as  aforesaid,  or  shall  neglect  or  refuse  to  pay,  upon  demand,  the  sums  of  101.  and 
101. ;  such  overseers,  and  each  of  them,  shall  forfeit  to  the  person  entitled  to  the  same 
double  the  sum  so  refused  or  neglected  to  be  paid." 

(c)  58  G.  3,  c.  70,  s.  7,  after  reciting  the  25  G.  2,  c.  36,  s.  5,  enacts,  "  that  a  copy 
of  the  notice  which  shall  be  given  to  such  constable,  shall  also  be  served  on,  or  left  at 
the  places  of  abode  of,  the  overseers  of  the  poor  of  such  parish  or  place,  or  one  of 
them  ;  and  such  overseers  or  overseer  of  the  poor  shall  be  summoned  or  have  reasonable 
notice  to  attend  before  such  justice  of  the  peace  before  whom  such  constable  shall 
have  notice  to  attend ;  and  if  such  overseers  or  overseer  of  the  poor  shall  then  and 
there  enter  into  such  recognizance  to  prosecute  such  offence  as  the  constable  is  in  and 
by  the  said  act  required  to  enter  into,  then  it  shall  not  be  necessary  for,  nor  shall  a 
constable  be  required,  to  enter  into  such  recognizance  ;  but  if  such  overseers  or  over- 
seer of  the  poor  shall  neglect  to  attend  such  justice  on  having  such  notice,  or  shall 
attend  and  shall  decline  or  refuse  to  enter  into  such  recognizance  to  prosecute,  then 
such  constable  shall  enter  into  the  same  and  shall  prosecute,  and  shall  be  entitled  to 
his  expenses,  to  be  allowed  as  in  and  by  the  said  act  is  directed." 
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said  parish  ;  and  wo  do  hereby  require  you,  the  said  constable  and  overseers,  forthwith 
to  go  with  us,  before  some  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the 

said  county,  to  the  intent  that  such  proceedings  may  be  had  for  the  prosecution  of 
the  said  .lames  Mitchell  for  the  said  offence,  as  in  and  by  a  statute  made  ami  passed 
in  the  twenty-fifth  year  of  the  reign  of  the  late  King  George  the  Second,  intituled,  &c, 
and  also  in  and  by  a  statute  made  and  passed  in  the  fifty-eighth  year  of  the  reign  of 
His  late  Majesty  George  the  Third,  are  directed  and  required.  As  witness  our  hands, 
this  6th  day  of  September  1842."  (Signed)        "Wharfe  Burgess. 

"John  Faucis." 

Two  other  similar  notices  were  given  in  respect  of  other  parties. 

Watson  and  Carbonell  having  declined  to  interfere  in  the  prosecution,  the  plaintiff 
and  Falkus,  and  Wallis,  the  constable,  attended  before  a  magistrate,  and  respectively 
entered  into  the  recognizances  required  by  the  former  statute,  the  former,  to  give  or 
produce  material  evidence  against  the  parties,  and  the  latter,  to  prosecute  them  with 
effect  at  the  next  general  sessions  for  Middlesex,  held  in  October  1842.  Indictments 
were  accordingly  prepared  against  the  parties,  and  they  severally  pleaded  guilty. 
The  judgment  was  respited  that  the  nuisances  might  in  the  meantime  be  abated  ;  and 
this  having  been  done,  the  parties  were  afterwards  (in  June  1843)  brought  up  for 
judgment,  when  they  were  each  fined  Is.  and  discharged.  Before  this  time, — viz.  at 
Easter  1843, — the  defendants  [485]  were  appointed  overseers  of  the  poor  of  the  parish. 
The  costs  of  the  prosecutions  were  afterwards  settled  by  the  magistrates,  and  paid  by 
the  defendants  to  Wallis. 

In  November  184.3,  the  plaintiff  and  Falkus  served  three  notices  of  demand  upon 
the  defendants  ;  of  one  of  which  the  following  is  a  copy. 

"To  Alexander  Boetefeur  and  Charles  Brown,  overseers  of  the  poor  of  the  parish 
of  Paddington,  in  the  county  of  Middlesex  : 

"  Whereas,  Wharfe  Burgess,  of,  &c.,  and  John  Falkus,  of,  &c,  being  on  the  Gth 
day  of  September,  in  the  year  of  our  Lord  1842,  and  still  being,  two  of  the  inhabitants 
of  the  said  parish,  paying  scot  and  bearing  lot  therein,  did  give  notice  in  writing  to 
William  Wallis,  then  constable  of  the  same  parish,  and  serve  the  like  notice  on  John 
Watson  and  William  Charles  Carbonell,  or  one  of  them,  they  the  said  John  Watson 
and  William  Charles  Carbonell  then  being  overseers  of  the  poor  of  the  said  parish, 
that  James  Mitchell  did  keep  a  disorderly  house  in  the  said  parish,  to  wit,  at  a 
messuage  situate  No.  17  Frederick  Street,  in  the  parish  aforesaid,  and  we  did  thereby 
require  the  said  John  Watson  and  William  Charles  Carbonell,  and  also  the  said  con- 
stable, forthwith  to  go  with  us  before  one  of  Her  .Majesty's  justices  of  the  peace  in  and 
for  the  said  county,  to  the  intent  that  such  proceedings  might  be  had  for  the  prosecu- 
tion of  the  said  James  Mitchell  for  the  said  offence,  as  in  and  by  a  statute  made  and 
passed  in  the  twenty-fifth  year  of  the  reign  of  the  late  King  George  the  Second, 
intituled,  &c,  'and  also  in  and  by  a  statute  made  and  passed  in  the  fifty-eighth  year 
of  the  reign  of  His  late  Majesty  King  George  the  Third,  are  directed  and  required  : 
and  whereas  the  said  constable  did,  a  reasonable  time  after  such  notice  from  us, 
namely,  on  I  lie  8th  day  of  September  in  the  year  aforesaid,  attend  with  us  before  ( leorge 
Long,  Esq.,  then  being  one  of  Her  Majesty's  justices  of  peace  in  and  for  [486] 
the  said  county,  and  one  of  the  police-magistrates  of  the  metropolis,  then  sitting  at 
the  police-court,  Marvlebone,  in  the  said  county,  and  within  the  metropolitan-police 

district  ;  and   the  said  John  Watson   and   William  Charles  Carbonell,  or i  of  them, 

having  had  reasonable  notice  to  attend  before  such  justice,  both  neglected  to  attend 
such  justice;  and  upon  us  and  each  of  us  the  said  Wharfe  Burgess  and  John  Falkus 
making  oath  before  the  said  justice,  that    we  did  believe  the  Contents  of  the  said  first 

mentioned  notices  to  lie  true,  and  entering  into  a  recognizance  in  the  penal  sum 
of  £20  each,  to  give,  or  produce,  material  evidence  against  the  said  James  Mitchell 
for  such  offence,  the  said  constable  did  enter  into  the  recognizance  required  by  the 
said  statute  of  George  the  Second,  to  prosecute  with  effect  the  said  James  Mitchell  for 
such  offence,  at  the  next  general  session  of  the  peace  to  be  holden  in  and  for  the 

said  c ity,  as  to  the  said  justice  did  then  seem  meet  :   and  w  liner,  I  lie  said  constable 

did  accordingly  prosecute  the  said    James  Mitchell  for  such  Offence  at   the  saiil  session, 

and  the  said  James  Mitchell  was  thereupon  convicted  of  such  offence  :  now,  1  the  said 
Wharfe  Burgess,  as  such  inhabitant  as  aforesaid,  do  hereby  demand  of  you  the  said 
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Alexander  Boetefeur  and  Charles  Brown,  as  such  overseers  as  above  mentioned,  the 
sum  of  101.,  and  require  you  forthwith  to  pay  the  same  to  me,  to  which  sum  I  am 
entitled  by  virtue  of  the  statutes  aforesaid,  or  one  of  them  ;  and  I  the  said  John 
Falkus,  as  such  inhabitant  as  aforesaid,  do  also  demand  of  3*011  as  such  overseers,  and 
require  you  forthwith  to  pay  to  me,  other  101.,  to  which  I  also  am  entitled  as  aforesaid. 
Dated,  this  4th  day  of  November,  in  the  year  of  our  Lord  1843." 

(Signed)         "Whakfe  Burgess. 
"John  Falkus." 

The  money  not  having  been  paid  by  the  defendants  in  pursuance  of  these 
notices,  the  present  action  was  [487]  brought  in  the  following  December,  in  order  to 
recover  the  penalties. 

The  following  admissions  were  put  in  on  the  part  of  the  defendants  : — That  on  the 
6th  September  1842,  Wallis  was  constable  of  the  parish,  having  been  duly  appointed 
to  serve  as  such  between  Easter  1S42  and  Raster  1843;  that  Watson  and  Carbonell 
were  on  the  6th  September  overseers  of  the  poor  of  the  parish,  having  been  duly 
appointed  to  serve  as  such,  from  Easter  1842  to  Easter  1843:  that  on  the  said  Gth 
September  the  plaintiff  and  Falkus  were  inhabitants  of  the  parish,  paying  scut  and 
bearing  lot  therein :  that  the  defendants  were  the  then  overseers  of  the  parish  duly 
appointed,  and  were  such  on  the  4th  November,  1843. 

The  attorney  who  conducted  the  prosecutions  was  called  as  a  witness,  and  stated 
that  he  was  employed  by  Wallis;  that  he  made  the  necessary  advances  from  time  to 
time  at  Wallis's  request,  who  had  generally  attended  to  the  business  ;  but  that  he  was 
also  employed  by  the  plaintiff  and  Falkus,  who  were  his  regular  clients,  to  watch  their 
interests,  and  that  he  had  looked  to  them  for  payment  of  his  expenses.  He  had 
received  however  401.  from  Wallis,  out  of  the  money  paid  to  him  by  the  overseers. 

Wallis  was  also  called  as  a  witness  :  and  he  stated  that  he  had  conducted  the  pro- 
secutions, had  taken  a  very  active  part  in  them,  and  had  subpoenaed  the  witnesses. 
He  stated,  also,  that  he  was  not  used  to  the  conducting  of  prosecutions,  and  had  asked 
the  attorney  for  the  plaintiff  and  Falkus  to  assist  him,  and  that  he  appeared  before 
the  grand  jury  as  prosecutor  ;  but  he  admitted,  on  cross-examination,  that  he  was  not 
consulted  as  to  the  bringing  of  the  parties  up  for  judgment. 

It  was  also  proved,  on  the  part  of  the  defendants,  that  there  were  two  church- 
wardens for  the  parish  ;  and  [488]  that  no  notice  of  demand  had  been  served  upon 
them  or  either  of  them. 

It  was  objected  on  the  part  of  the  defendants, — first,  that  the  action  did  not  lie 
against  the  present  defendants,  as  tiny  were  not  the  overseers  at  the  time  of  the  con- 
viction of  Mitchell  and  the  other  parties ; — which,  it  was  contended,  took  place  at  the 
time  they  pleaded  guilty,  when  Watson  and  Carbonell  were  overseers — secondly,  that 
if  the  judgment  were  to  be  taken  as  the  conviction,  still  there  should  have  been 
a  demand  upon  the  churchwardens  as  well  as  upon  the  overseers — and,  thirdly,  it  was 
urged  that  there  was  no  evidence  to  shew  that  Wallis  had  been  the  prosecutor  of  the 
indictments;  but  that  they  had  really  been  prosecuted  by  the  plaintiff  and  Falkus; 
and  upon  this  point  Christ  v.  Bice  (1  B.  &  Aid.  694)  was  cited.  The  learned  judge 
overruled  the  objections,  reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit 
upon  the  two  first  points  ;  and  he  left  it  for  the  jury  to  say,  whether  or  not  the  pro-" 
secutions  had  been  conducted  by  Wallis;  whereupon  the  plaintiff  obtained  a  verdict 
for  the  sum  claimed,  601. 

Bompas  Serjt.,  in  last  Hilary  term,  moved  to  enter  a  nonsuit,  pursuant  to  the 
leave  reserved,  and  also  for  a  new  trial  for  misdirection,  upon  the  ground  that  the 
learned  judge  had  left  it  to  the  jury  to  say  whether  Wallis  was  the  prosecutor  ;  and 
that  the  verdict  was  against  the  evidence.     A  rule  nisi  being  granted, 

Byles  Serjt.  (with  whom  was  Come)  now  shewed  cause.  The  notice  of  demand 
was  properly  made  upon  the  present  defendants,  and  the  present  action  was  rightly 
brought  against  them,  and  not  their  predecessors  in  office.  The  25  G.  2,  e.  36,  s.  5, 
provides  that  in  case  [489]  the  person  prosecuted  "  shall  be  convicted  of  such  offence, 
the  overseers  of  the  poor  of  such  parish  or  place  shall  forthwith  pay  the  sum  of  101.  to 
each  of  such  inhabitants."  The  subsequent  act  does  not  affect  the  case.  [Cresswell  J. 
It  may  perhaps  be  said,  that  it  was  the  intention  of  the  later  act  to  give  to  the  parties, 
who  by  the  former  act  are  made  responsible  for  the  penalty,  the  option  to  prosecute; 
and  that  the  present  defendants  had  not  that  option,  inasmuch  as  they  were  not  in 
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office  at  the  time  the  prosecutions  were  commenced.]  Still  the  main  question  will  be 
— who  were  the  overseers  at  the  time  the  parties  were  convicted.  If  the  term  "con 
viction  "  means  judgment,  then  the  conviction  in  this  case  occurred  in  the  time  of  the 
present  defendants  ;  if,  on  the  other  hand,  it  means,  as  it  often  does  in  popular,  and 
sometimes  even  in  legal,  language,  a  verdict  or  confession — then  the  further  question 
will  arise  whether  ''the  overseers  "  mentioned  in  the  act  mean  the  overseers  for  the 
time  being,  that  is,  at  the  time  of  such  verdict  —or  those  who  are  in  office  at  the  time 
of  the  demand.  The  act  does  not  limit  any  time  within  which  such  demand  is  to  be 
made  It  is  true  that  in  Sutton  v.  BisJwp  (4  Burr.  2283,  1  W.  Bla.  GGo)  the  court 
appears  to  have  drawn  a  distinction  between  civil  and  criminal  cases;  and  though 
they  decided  that  in  the  former,  a  verdict  was  nothing  without  a  judgment,  yet  they 
seemed  to  think  that  in  the  latter  a  verdict  might  amount  to  a  conviction  before  judg- 
ment. The  facts  (if  that  case  were  very  singular.  Bishop,  the  defendant,  had  received 
a  bribe  of  Hve  guineas  from  one  Earle.  In  order  to  indemnify  himself,  he  determined 
to  discover  Earle,  so  as  to  avail  himself  of  the  eighth  section  of  the  bribery  net  (2  G.  J, 
c.  :!4),  which  enacts,  "That  if  any  person  offending  against  this  act  shall,  within  the 
apace  [490]  of  twelve  months  next  after  such  election  as  aforesaid,  discover  any  other 
person  or  persons  offending  against  this  act,  so  that  such  person  or  persons  so  dis- 
covered  be  thereupon  convicted,  such  person  so  discovering,  and  not  having  been 
before  that  time  convicted  of  any  offence  against  this  act,  shall  be  indemnified  and 
discharged  from  all  penalties  and  disabilities  which  he  shall  then  have  incurred  by 
any  offence  against  this  act."  Accordingly,  upon  Bishop's  statement  an  action  was 
brought  under  that  act,  by  one  Binglev  against  Earle.  Two  months  afterwards  an 
action  by  Sutton  against  Bishop  was  brought,  under  the  same  section,  for  taking  the 
bribe.  Both  causes  were  set  down  for  trial  upon  the  same  day  ;  but  the  cause  of  Sutton 
v.  Bishop  standing  first,  was  taken  in  order,  and  a  verdict  was  found  against  the  defen- 
dant ;  a  verdict  was  also  found  against  the  defendant  in  the  other  cause  of  Bingley  v. 
Earle,  in  which  Bishop  was  examined  as  a  witness  for  the  plaintiff.  And  all  that  the 
court  determined  was,  that  the  verdict  in  these  actions  did  not  amount  to  a  conviction  ; 
but,  considering  that  Bishop  was  entitled  to  his  indemnity,  they  thought  that  Bingley 
ought  to  be  at  liberty  to  enter  up  his  judgment  against  Earle  :  and  for  this  reason  they 
proposed  by  a  special  rule,  particularizing  the  circumstances  of  the  case,  and  Staying 
the  execution  of  Sutton's  judgment  against  Bishop.  And  it  is  remarkable  that  the 
penalty  might  have  been  recovered,  according  to  the  provisions  of  sect.  1  of  that  act, 
by  "information,"  as  well  as  by  "action  of  debt ;"  and  the  same  reasons,  as  to  a  bare 
verdict  not  amounting  to  a  conviction,  would  apply  equally  to  both  proceedings.  So, 
in  Lrr  \.  (,'uit.iel  (Coup.  1),  upon  an  objection  that  an  affidavit  could  not  be  read 
because  the  defendant  stood  convicted  of  perjury,  and  the  conviction  was  produced, 
[491]  ford  Mansfield  C.  J.  said,  "A  conviction  upon  a  charge  of  perjury  is  not 
sufficient,  unless  followed  by  a  judgment.  I  know  of  no  case  where  a  conviction  alone 
has  been  an  objection  :  because,  upon  a  motion  in  arrest  of  judgment,  it  may  be 
quashed.'  It  is  plain  his  lordship  was  using  the  word  conviction  in  the  popular  sense. 
A  plea  of  auterfoits  convict  could  not  be  proved  otherwise  than  by  flu-'  production  of 
the  judgment-roll,  with  the  judgment  entered  thereon  (a),  'flic  stat.  7  A-  8  Gr.  1, 
c  28,  s.  II,  enacts  that  where  a  party  is  indicted  after  a  previous  conviction,  a 
certificate,  containing  the  substance  and  effect  only  (omitting  the  formal  part)  of  the 
indictment  and  conviction  for  the  previous  felony,  purporting  to  be  signed  by  the 
clerk  of  the  curt,  &c,  shall  be  sufficient  evidence  of  the  first  conviction  ;  and  in  Beg. 
v.  Ackroyd  (I  Car.  &  K.  158),  Cresswell  J.  rejected  a  certificate  upon  the  -round  that 
ii  omitted  in  iai e  any  judgment.  [Cresswell  .J.  I  understand  that  Buch  certificates 
nave  been  received  by  other  judges.]  If  a  verdict  or  confession  is  bo  be  consider! 
equivalent  to  a  conviction,  it  would  give  rise  bo  much  inconvenience,  and  might  open 
a  dour  to  fraud.  The  bill  in  this  case  might  have  been  found  by  the  grand  jury  in 
the  court  of  Queen's  Bench :  or  the  indictment  might  have  been  removed  there  b\ 
certiorari;  in  which  case  there  might  have  been  a  new  trial,  and  an  acquittal  after 
what  is  termed  the  previous  conviction,  or  the  judgment  might  have  been  arrested. 
J'he  overseers  are  required  by  the  act  to  pay  the  constable's  expenses;  and  he  is  bo 
enter  into  a  recognizance  "to  prosecute  wit  ii  effect;"  but    he  is  not   entitled  to  his 

(«)   So   as   to   a   plea   of  auterfoits   acquit.      See    2    Phil.   Ev.    Ill,  '-'til  ed.  and  ca   I 

there  cited. 
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expenses  until  he  has  obtained  a  perfect  conviction.  [Cresswell  J.  Would  his 
recognizances  be  forfeited  if  the  jury  ac-[492]-quitted  the  party  ?]  Perhaps  not, 
[Cresswell  J.  Then  it  is  clear  that  the  constable  could  "prosecute  with  effect" 
without  obtaining  a  conviction.]  As  the  act  says  that  his  expenses  are  to  be  ascer- 
tained by  two  justices  of  the  county,  &c  "where  the  offence  shall  have  been  com- 
mitted ; "  it  might  perhaps  tie  said,  that  if  there  was  no  conviction  there  was  no  offence 
committed,  and  therefore  that  in  such  a  case  the  constable  would  not  be  entitled  to 
his  expenses. 

Secondly,  if  the  term  convicted  would  be  satisfied  by  a  verdict  or  the  confession 
of  a  party,  the  other  side  will  still  have  to  contend  that  if  the  101.  and  the  expenses 
are  not  recovered  in  the  time  of  the  overseers  who  were  in  office  when  the  pro- 
ceedings were  instituted,  they  cannot  be  recovered  at  all.  But  it  is  submitted 
that  they  are  a  charge  upon  the  parish  funds,  as  the  parish  has  the  benefit  of  the 
prosecution.  It  could  not  be  intended  that  the  money  was  to  be  paid  out  of  the 
overseers'  own  pockets.  In  all  books  upon  the  poor-law,  it  is  laid  down  that  the  over- 
seers may  pay  out  of  the  poor-rate  any  sums  they  are  ordered  to  pay  by  any  act  of 
parliament.  [Coltman  J.  Is  this  point  in  dispute  ?  Channell  Serjt.  (who  supported 
the  rule).  Not  as  to  the  101.  ;  but  it  is  submitted  that  the  201.,  which  is  a  penalty, 
cannot  be  considered  as  a  charge  upon  the  parish  funds.]  At  any  rate  the  constable's 
expenses,  where  he  is  entitled  to  them,  will  also  form  a  charge  upon  the  parish  funds  ; 
that  is  to  say,  they  may  be  paid  out  of  the  rates.  Suppose  the  overseers  have  no 
money  in  hand  at  the  time  the  demand  is  made,  they  cannot  pay  the  sum  out  of  their 
own  pockets,  and  make  a  rate  to  reimburse  themselves;  such  a  rate,  if  the  facts 
appeared  upon  the  face  of  it,  would  be  bad  as  being  retrospective.  [Cresswell  J. 
Are  not  the  overseers  bound  to  have  sufficient  money  in  hand?]  They  cannot 
anticipate  every  possible  contingency.  [Coltman  J.  What  [493]  is  to  prevent  them 
from  making  a  rate  for  the  express  purpose  ?]  In  such  case  they  must  wait  till  the 
new  rate  is  made.  And  if  they  may  wait  for  one  rate,  why  may  they  not  wait  for  a 
second,  so  that  the  delay  is  not  unreasonable  ?  There  may  be  more  urgent  payments 
to  be  made.  The  101.  may  become  due  just  before  Easter,  when  the  overseers  go  out 
of  office,  or  the  trial  may  take  place  when  A.  and  B.  are  overseers,  and  the  conviction 
may  not  take  place  till  they  have  gone  out  and  C.  and  D.  are  in  office ;  in  such  cases 
is  the  inhabitant  to  lose  his  claim?  There  seems  no  necessity  why  the  officers,  who 
have  had  the  option  to  prosecute,  should  be  the  parties  required  to  make  the  payment  ; 
though,  probably,  the  overseers  upon  whom  the  demand  is  made,  must  be  the  same 
parties  as  those  against  whom  the  action  is  brought.  [Cresswell  J.  Suppose  a  demand 
is  made,  and  the  overseers  have  no  money  in  hand,  and  say  they  cannot  pay — when 
does  the  right  of  action  accrue  .'  It  may  take  a  month  to  make  a  rate  and  levy  it. 
The  act  says,  if  the  overseers  "shall  neglect  or  refuse  to  pay.'']  It  is  submitted  there 
would  be  no  neglect  or  refusal  in  such  a  case.  The  words  "  neglect  or  refuse  "  must 
apply  to  a  case  where  the  overseer  has  an  opportunity  of  complying  with  the  demand. 

The  other  side  will  perhaps  rely  upon  the  expression  in  the  act,  that  the  overseers 
shall  "forthwith"  pay  the  101.  But  the  word  "forthwith"  does  not  mean  at  the 
next  moment  of  time.  It  means — within  a  convenient  time  ;  in  the  same  manner  as 
when  an  appeal  is  directed  to  be  entered  at  the  "  next  sessions,"  it  means  the  next 
practicable  sessions.  "Forthwith"  has  the  same  meaning  as  "immediately";  and  in 
J'i/hns  v.  Mitford  (2  Lev.  77),  the  word  "immediate"  was  construed  to  mean  "such 
convenient  time  as  is  reasonably  requisite  for  doing  the  thing."  That  case  was  cited, 
and  the  same  principle  [494]  adopted,  by  the  court  of  King's  Bench  in  Rex  v.  Francis 
(Ca.  temp.  Hardw.  113,  2  Stra.  1015).  [Tindal  C.  J.  There  is  no  doubt  the  word 
"forthwith"  means  with  all  reasonable  celerity.] 

Thirdly,  as  to  the  absence  of  any  demand  on  the  churchwardens.  The  objection 
is,  not  that  they  are  not  joined  in  the  action, — that  would  be  merely  ground  for  a 
plea  in  abatement, — but  that  the  churchwardens  being  ex  officio  overseers,  the  demand 
should  have  been  made  upon  theni  jointly  with  the  other  overseers.  But  the  other 
side  are  not  entitled  to  go  into  this  objection  ;  for,  by  the  admissions  made  in  the 
cause,  it  is  conceded  that  the  defendants  were  the  overseers  of  the  poor  duly  appointed. 
The  declaration  is  special,  and  the  defendants  must  have  known  that  the  plaintiff  was 
proceeding  under  the  25  G.  2,  c.  36,  and  58  G.  3,  c.  70.  If  those  acts  include  church- 
wardens, cadit  qusestio  ;  if  they  do  not,  it  is  admitted  that  the  defendants  are  the 
overseers. 
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But,  assuming  the  point  to  be  still  open  to  the  defendants,  it  is  submitted  that 
the  term  "  overseers "  in  these  acts  does  not  include  churchwardens.  The  43  Eliz. 
c.  2,  s.  1,  constitutes  churchwardens  ex  officio  overseers,  and  enacts  that  they  "shall 
be  called  overseers  ; "  but,  in  that  very  act,  the  term  "  overseers  "  frequently  excludes 
the  churchwardens,  as  in  sect.  2,  where  the  "churchwardens  and  overseers"  are 
required  to  do  certain  acts ;  and  there  is  the  same  form  of  expression  in  sects.  4,  5, 
and  several  others.  [Tindal  C.  J.  Does  that  carry  the  case  any  further?  It  may 
be  a  mere  pleonasm,  and  the  word  "churchwardens"  may  be  added  for  greater 
security.]  The  duties  imposed  by  the  statutes  under  consideration  are  more 
properly  cast  upon  overseers  than  churchwardens,  the  latter  being  in  the  nature  of 
ecclesiastical  officers.  In  the  interpretation  clause  of  the  poor-law  amendment  act, 
4  &  [495]  5  W.  4,  c.  7G,  s.  109,  it  is  enacted,  "that  the  word  'overseers'  shall  be  con- 
strued to  mean  and  include  (inter  alios)  churchwardens  ;"  which  would  not  have  been 
necessary  if  the  term  "overseers"  &c.  had  ex  vi  termini  included  churchwardens.  By 
the  same  section  an  "assistant  overseer"  is  to  be  included  in  the  term  "overseer," 
which  clearly  would  not  have  been  the  case  without  such  an  enactment.  It  must 
therefore  at  least  have  been  thought  doubtful  by  the  legislature  whether  the  word 
"overseers"  included  churchwardens.     In  the  pawnbrokers'  act,  39  &  40  (Jr.  3,  c.  99, 

B.  28,  both  churchwardens  and  overseers  are  mentioned.  In  the  act,  commonly  known 
as  Michael  Angelo  Taylor's  act,  57  G.  3,  c.  xxix.  mention  is  made  of  "  churchwardens 
or  overseers  ; "  "  overseers  "  cannot  mean  "  churchwardens  "  there.  [Tindal  C.  J. 
Perhaps  in  that  case  we  ought  to  read  "and"  for  "or."]  By  the  59  G.  3,  c.  12,  s.  7, 
parishes  are  empowered  to  appoint  assistant  overseers,  who  are  authorized  to  execute 
all  the  duties  of  overseers  as  expressed  in  the  warrant  of  appointment,  "  in  like  manner, 
and  as  fully,  to  all  intents  and  purposes,  as  the  same  might  be  executed  by  any  ordinary 
overseer  of  the  poor."  That  expression  could  not  be  intended  to  include  churchwardens. 
If  the  meaning  of  the  statutes  under  which  the  present  action  is  brought  is  equivocal, 
the  court  will  not  incline  to  a  construction  which  would  impose  a  liability  upon  public 
officers.  The  demand  in  this  case  was  made  upon  the  overseers,  and  not  upon  the 
churchwardens  ;  and  the  action  is  therefore  properly  brought  against  the  former. 
Even  if  the  demand  might  have  been  made  upon  the  churchwardens,  it  is  sufficient 
that  it  was  made  upon  the  parties  who  are  now  sued.  A  demand  upon  any  one  over- 
seer would  probably  have  been  sufficient,  provided  he  were  the  party  sued.  Otherwise, 
if  there  were  twenty  parochial  officers,  no  action  could  be  maintained  if  the  service  of 
[496]  the  demand  on  any  one  of  them  had  been  defective.  In  Tin  King  v.  Tlie  Justices 
of  Warwickshire  (6  Ad.  &  E.  873,  2  X.  &  1'.  L53)  service  of  the  grounds  of  appeal  upon 
one  of  the  officers  of  the  respondent  parish,  was  held  good  under  the  4  &  5  W.  -I, 

C.  76,  s.  81,  although  that  act  requires  the  overseers  of  the  appellant  parish  to  "send  or 
deliver  to  the  overseers  <it'  the  respondent  parish  a  statement  in  writing,"  &c.  The 
Km*/  \.  The  Justices  of  Norfott  (2  I'..  &  Ad.  944)  is  to  the  like  effect.  It  is  not  necessary 
in  contend  that  a  demand  upon  one  overseer  would  make  all  the  parish  officers  liable  ; 
but  it  is  submitted  that  a  demand  upon  one  will  make  that  one  liable.  The  words  of 
the  fifth  section  .if  the  25  <i.  2,  c  36,  are,  ,l such  overseers  and  each  of  them  shall 
forfeit,"  &c.  This  may  mean  thai  each  overseer  shall  be  liable  to  the  full  penalty,  or, 
as  is  more  probable,  that  each  shall  lie  liable  for  the  penalty  incurred  by  the  whole  body. 

Lastly,  there  was   no   misdirection,  and   the  jury   came   to  a  right   conclusion.      It 

was  properly  left  to  them  to  say  by  whom  the  prosecution  was  conducted  ;  and  U] 

the  evidence  of  the  constable,  they  wcw  satisfied  that  it  was  conducted  by  him.  In 
Clarke  v.  Rice  (1  I!.  &  A.  694)  the  notice  stated  the  prosecution  bo  have  been  carried 
on  by  the  inhabitants. 

Channel!  Serjt.  (with  whom  was  l\  V .  Lee)  in  support  of  the  rule.  The  present 
action  is  not  maintainable  against  these  defendants ;  if  maintainable  at  all,  it  should 

have  been  brought  against  the  former  officers.  The  provision  contained  ill  the  58 
<i.  ■  >,  C.  70,  s.  7,  must  be  taken  as  if  it  was  incorporated  with  the  25  (i.  2,  C.  .'in,  s.  5. 
The  effect  of  the  two  enactments  is,  that  upon  two  inhabitants  of  a  parish  giving 
notice  to  the  constable  and  overseers  of  a  disorderly  house  being  kept,  they,  [497] 
the  inhabitants,  constable  and  overseers,  are  to  attend  before  a  magistrate,  whereupon 

the  inhabitants  making  oath  of  the  truth  of  their  notice,  and  entering  into  a  recognizance 

to  produce  material  evidence  against   the  party,  the  overseers  are  also  to  cuter  into  a 

recognizance  to  prosecute  such  party  if  they  think  tit,  or,  if  not,  the  constable  is  to  do  bo. 

The  question  turns  upon  the  words  of   the  former  ad.      "And  in  case  such  person 
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shall  be  convicted,  the  overseers  of  the  poor  of  such  parish  or  place  shall  forthwith 
par  the  sura  of  101.  to  each  of  such  inhabitants,''  &c.  These  words  do  not  include 
overseers  appointed  subsequently  to  the  time  when  the  legal  conviction  took  place.  It 
is  not  necessary  to  contend,  that  if  a  change  of  officers  took  place  between  the  offence 
and  the  conviction  of  the  offender,  the  later  overseers  would  not  be  liable  ;  but  it  is 
submitted  that  the  conviction  in  this  case  was  when  the  parties  pleaded  guilty.  The 
distinction  between  civil  and  criminal  cases,  adverted  to  by  the  court  in  Sutton  v. 
Bishop,  is  well  founded.  The  question  there,  and  in  the  other  cases  that  have  been 
referred  to,  was  as  to  the  means  of  proving  the  fact  of  a  conviction.  It  is  not  neces- 
sary  in  this  case  to  contend  that  the  conviction  could  be  proved  without  producing 
the  record.  Here,  the  conviction  was,  in  fact,  proved  by  the  production  of  the  judg- 
ment ;  but  the  time  when  the  judgment  was  entered  of  record  is  immaterial  to  the 
question  when  the  conviction  took  place  ;  the  entry  of  the  judgment  cannot  alter  the 
time  of  the  conviction.  [Coltman  J.  You  contend  that  a  plaintiff  is  entitled  to 
recover  the  101.  immediately  upon  the  confession  of  the  party ;  and  that  he 
must  recover  against  the  overseers  who  are  in  office  during  the  year  in  which 
the  conviction  takes  place.  But  it  may  be,  as  in  this  ease,  that  no  judgment  was 
entered  during  that  year,  although  there  was  a  verdict  against  the  party. 
What  proof,  then,  thai:  [498]  a  conviction  had  taken  place  would  the  plaintiff 
have  against  the  first  set  of  overseers,  if  it  was  necessary  to  produce  the  judgment? 
Perhaps  you  are  putting  it  more  unfavourably  against  yourself  than  necessary.  If 
conviction  means  a  verdict  or  confession,  it  might  be  proved  without  producing  the 
judgment.]  Undoubtedly  it  might  :  in  the  same  manner  as,  where  it  is  only  necessary 
to  prove  the  fact  of  a  trial  at  nisi  prius,  the  production  of  the  postea  is  sufficient.  In 
Lee  v.  Gansel  (Cowp.  1)  Lord  Mansfield  took  a  distinction  between  a  conviction  and 
a  judgment  in  the  case  of  perjury  ;  though  he  ruled  that  the  production  of  the  convic- 
tion without  the  judgment,  was  not  sufficient  to  shew  that  the  party  had  been  con- 
victed, so  as  to  render  him  incompetent  as  :i  witness.  In  Beg.  v.  Ackroyd  (1  Carr.  & 
K.  158)  all  that  the  learned  judge  probably  intended  to  decide  was,  that  the  prose- 
cutor had  not  given  either  the  statutable  or  common  law  proof  of  a  previous  convic- 
tion. [Cresswell  J.  What  I  intended  to  decide  was  this — that  a  mere  verdict  of 
guilty  was  not  sufficient  to  shew  that  the  prisoner  had  been  convicted.  Otherwise 
this  might  follow. — A  point  of  law  might  be  reserved  :  a  verdict  of  guilty  would  be 
recorded;  but  the  judges  might  think  the  conviction  wrong;  whereupon  a  free 
pardon  would  lie  granted.  Ami  yet  if  proof  of  the  verdict  would  prove  a  conviction, 
the  party  would,  on  a  second  trial,  be  liable  to  the  higher  scale  of  punishment  imposed 
by  the  7  &  8  C  4,  e.  28.]  In  4  Bla.  Comm.  it  is  said,  p.  355,  "If  the  jury  find  him 
guilty,  he  is  then  said  to  be  convicted  of  the  crime  whereof  he  stands  indicted. 
Which  conviction  may  accrue  two  ways  ;  either  by  his  confessing  the  offence  and 
pleading  guilty  ;  or  by  his  being  found  so  by  the  verdict  of  his  country.'  [Tindal  C.  J. 
The  word  "  conviction  "  is  used  in  two  senses.  The  question  is,  how  it  is  used  in  the 
statute  before  us.  It  [499]  is  pretty  clear  what  would  be  the  meaning  of  the  term  in 
a  plea  of  auterfoits  convict(a).]  In  cases  of  acquittal  no  formal  judgment  is  entered. 
[Tindal  C.  J.  It  would  lie  if  it  was  necessary  to  produce  the  record  of  acquittal.  The 
entry  of  judgment  would  be,  that  the  party  go  thereof  without  day.]  Still  it  would 
not  lie  necessary  to  produce  the  record  containing  such  entry  in  order  to  support  a 
plea  of  auterfoits  acquit.  It  would  be  sufficient  to  prove  the  fact  of  acquittal  (b).  A 
party  may  not  be  allowed  to  take  advantage  of  a  verdict  unless  he  shews  by  the  judg- 
ment that  the  verdict  stands.     But  that  is  a  very  different  case  from  the  present. 

(a)  This  occurs  in  the  prayer  of  judgment,  "si  iterum  de  eadem  morte  de  qua 
semel  convictus  est,  respondere  compelli  debeat."  The  plea  of  auterfoits  convict  sets 
out  the  judgment,  if  any  has  been  given  ;  but  before  the  abolition  of  beneficium 
clericale  it  might  have  alleged  that  the  defendant  had  had  his  clergy,  2  Hawk.  P.  C. 
375,  or  that  he  had  prayed  his  clergy,  and  that  the  court  had  taken  time  to  consider 
whether  it  should  be  allowed  ;  Bligh  v.  Holcroft,  Co.  Ent.  53  b.  Pleas  of  auterfoits 
acquit,  auterfoits  convict,  or  auterfoits  attaint,  set  out  the  former  proceedings,  without 
making  any  direct  allegation  that  the  party  was  acquitted,  convicted,  or  attainted. 

(b)  The  plea  of  auterfoits  acquit  sets  out  the  judgment  quod  eat  hide  sine  die,  and 
concludes  with  a  prout  patet  per  recordum.  2  Staundf  P.  C.  105,  Com.  Dig.  tit. 
Appeal  (G.  1 1). 
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Here,  the  inhabitants  are  clearly  not  the  prosecutors  ;  they  arc  per  recordum  only 
bound  to  give  material  evidence.  If  they  do  that,  and  a  verdict  of  guilty  follows, 
they  have  nothing  further  to  do,  and  are  entitled  to  the  reward.  Suppose  the  prose- 
cutor, or  the  court,  did  not  think  fit  to  bring  the  party  up  for  judgment,  the  inhabi- 
tants ought  not  to  lose  their  reward.  [Coltman  J.  The  two  inhabitants  have  the 
same  power  to  compel  the  constable  to  bring  the  party  up  for  judgment,  as  they  have 
to  compel  him  to  prosecute.  He  is  under  a  recognizance  to  prosecute  with  effect. 
And  they  might  apply  to  have  his  recognizance  estreated.]  That  would  be  no  benefit 
to  them,  unless,  by  the  grace  of  the  crown,  the  recognizance  was  estreated  [500]  to 
their  advantage.  [Tindal  C.  .T.  So  that  you  would  say  the  overseers  or  the  constable 
might,  by  connivance,  always  prevent  the  inhabitants  from  recovering  the  reward.] 
That  would  be  the  result,  The  constable,  moreover,  is  to  have  his  expenses  paid, 
though  the  inhabitants  should  fail  in  producing  sufficient  evidence  ;  and  he  is  to  be 
paid  "  by  the  overseers  ; "  this  must  certainly  mean  the  overseers  at  the  time  the  com- 
plaint is  preferred.  Then  surely  it  cannot  be  meant  that  the  overseers  who  are  to 
pay  the  101.  should  be  those  who  come  into  office  afterwards.  [Tindal  C.  J.  I  cannot 
-cc  why  the  overseers  who  are  to  pay  the  constable,  may  not  be  different  from  those 
u  bo  are  to  pay  the  101.  The  latter  sum  is  clearly  not  to  be  paid  till  after  conviction  ; 
but  the  constable  may  be  a  needy  man,  and  require  to  be  fed  with  money  from  time 
to  time]  The  statute  does  not  point  out  any  duty  to  be  performed  by  the  inhabitants 
after  verdict,  though  many  acts  are  to  be  done  by  them  before  that  event.  It  seems 
more  just  that  the  overseers  who  received  the  statutory  notice,  should  be  the  parties 
to  make  the  payment ;  but  the  present  defendants  were  not  overseers  either  at  the 
time  when  the  complaint  was  made  or  when  the  trial  took  place,  and  the  verdict  was 
obtained.  [Tindal  C.  J.  The  question  is,  which  set  of  overseers  are  to  pay  I  The 
parties  who  were  overseers  at  the  time  of  the  trial  are  not  to  keep  the  money  in  their 
purse  till  the  time  of  the  judgment.  Surely  they  would  not  be  allowed  to  do  that.  ] 
( larb  v.  l!kc  is  an  authority  for  two  points — first,  that  the  inhabitants  are  not  the 
prosecutors  of  such  an  indictment ;  and,  secondly,  that  there  must  be  a  proper  demand 
upon  the  overseers,  and  an  improper  refusal  by  them,  before  any  liability  attaches  to 
them.  [Cresswell  J.  The  demand  in  that  case  stated  the  prosecution  to  have  been 
conducted  by  the  inhabitants;  as  it  had  been,  in  point  of  fact.  It  was  not  shewn, 
therefore,  that  any  [501]  prosecution  which  entitled  the  parties  to  a  reward  had  taken 
place.]  The  case,  at  any  rate,  shews  that  the  demand  must  be  one  which  the  over- 
seers are  bound  to  obey.  Now,  what  is  the  demand  here  '.  It  is  addressed  to  the  two 
defendants,  and  is  to  this  effect : — Whereas  we,  two  inhabitants,  on  the  6th  of 
September  1842,  gave  notice  to  the  constable  and  the  overseers  for  the  time  being — 
your  predecessors  in  office — that  J.  M.  kept  a  disorderly  house  ;  and  your  predecessors 
did  nut  attend  before  the  magistrate,  but  the  constable  prosecuted  the  said  .).  M.  at 
the  next  sessions,  who  was  thereupon  convicted.  Surely  that  must  mean  that  he  was 
convicted  during  the  time  of  their  predecessors.  At  any  rale,  the  notice  should  have 
stated  that  the  judgment  had  been  respited.  [Coltman  .1.  That  objection  was  not 
taken  at  the  trial,  though  possibly  it  may  still  be  Open  to  you.]  If  the.  defendants 
should  fail  in  establishing  that  they  are  not  liable  at  all,  it  must  surely  be  open  to 
iIhim  to  contend  they  were  entitled  to  such  a  notice  as  would  shew  they  were  bound 
to  pay.      [Cresswell  .1.      If  the  objection  had  been  taken  on  moving  for  the  rule  nisi, 

it   might    have   I tl   answered  that    the  only   point   insisted   upon   by  the  defendants 

at  the  trial  was,  that  the  conviction  took  place  in  the  time  of  their  predecessors. 
Tindal  ( '.  .1.  This  point  was  not  mentioned  when  the  motion  was  made.  The  other 
side  has  not  been  heard  upon  it.]     The  plaintiff  is  bound  to  satisfy  the  court  that 

there  his  Keen  a  proper  demand.  [Tindal  0.  -I.  If  the  objection  had  been  taken  at 
the  trial  it  might  have  tinned  out  that  there  had  been  a  sutlieient  demand.  I  do  not 
know  that  the  demand  need  be  in  writing.  A  demand  may  have  been  made  in 
com  creation.  ] 

Secondly,  as  to  the  necessity  of  the  demand  being  made  upon  tie'  churchwardens 
as  well  as  upon  the  overseers.     Tin'  churchwardens   are  overseers  of    the  poor  by 

virtue  of  their  office.       They   \\r\r  so  before  the  [502]  statute  of    Kli/ahelh   was  passed, 

though  new  overseers  were  then  associated  with  them.  Suppose  there  were  three 
churchwardens  and  one  overseer  in  a  parish,  as  a  rati'  must  be  made  by  the  majority 

of  the  whole  body,  if   the    three   ehiii'ehwanleiis   dissented,  the   one  overseer  could  nol 
make  a  rate.      In   the  same  manlier  there  is  no  default   by  any  one   overseer,    unless 
C.  P.  xin. — 7* 
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there  be  a  default  by  all ;  and  there  can  be  no  such  default  unless  there  have  been  a 
demand  on  all.  It  is  said  that  a  service  of  notice  of  appeal  upon  one  overseer  is 
sufficient  ;  but  the  object  in  that  case  is  not  to  make  the  overseers  liable  to  a  penalty  ; 
and  the  notice  should,  at  Least,  be  addressed  to  all  of  them.  But  here,  the  demand 
is  upon  two  only,  by  name  ;  it  cannot  therefore  be  considered  as  an  application  to  all. 
As  churchwardens  are  overseers  for  the  purpose  of  making  a  rate,  they  must  have  a 
control  over  the  fund,  and  the  payments  to  be  made  out  of  it.  The  statutes  that 
have  been  referred  to  have  no  application.  The  words  "  churchwardens  and  overseers  " 
were  only  introduced  for  greater  caution.  In  The  King  v.  The  Justices  of  Warwickshire, 
and  Tin'  King  v.  The  Justices  of  Norfolk,  the  question  was  as  to  the  sufficiency  of  the 
service  of  notice.  [Cresswell  J.  In  The  King  v.  Tin:  Justices  of  Norfolk,  the  notice  of 
appeal,  which  was  stated  to  be  against  the  overseers'  accounts,  was  addressed  to  the 
overseers  only,  and  no  notice  was  given  to  the  churchwardens  ;  and  it  was  held  that, 
as  the  latter  had  no  account  to  keep,  they  were  not  entitled  to  notice  as  joint  overseers 
with  the  former.]  The  appeal  in  that  case  was  entered  as  an  appeal  against  the 
accounts  of  the  churchwardens  and  overseers  :  but  the  variance  between  the  appeal 
and  the  notice  was  held  to  be  immaterial.  [Cresswell  J.  You  do  not  put  it  as  a  case 
of  contract  and  aon-joinder  1]     No. 

As  to  the  effect  of  the  admission  ;  its  object  was  merely  to  describe  the  defendants 
as  being  the  persons  who,  in  [503]  the  popular  sense  of  the  term,  were  the  overseers ; 
and  there  is  nothing  in  it  to  preclude  them  from  contending  that  there  were  other 
official  overseers  besides  themselves. 

Upon  the  last  point  the  question  is,  whether  there  was  any  evidence  to  shew  that 
Wallis  was  the  prosecutor.  The  observations  of  Bayley  J.  in  Clarke  v.  litre  are  very 
strong  upon  this  point. 

Tindal  C.  J.  This  case  comes  before  us  upon  a  motion  for  a  nonsuit,  or  for  a  new 
trial,  upon  the  ground  that  there  was  no  evidence  to  support  one  of  the  material 
allegations  in  the  declaration. 

Three  grounds  have  been  urged  for  setting  aside  the  verdict  ;  first,  that  the  action 
is  brought  against  the  wrong  overseers,  inasmuch  as  the  penalty  was  incurred  by,  and 
should  be  enforced  against,  the  parties  who  were  overseers  in  the  year  1842  ;  secondly, 
that  the  demand  served  upon  the  present  defendants  was  insufficient  and  improper  in 
point  of  form  ;  and,  thirdly,  that  the  churchwardens  of  the  parish  being  also  overseers, 
should  have  been  joined  in  the  demand. 

The  first  of  these  appears  to  be  the  main  and  principal  ground  of  objection.  The 
action  is  brought  upon  the  stat.  25  G.  2,  c.  3G,  s.  5,  against  the  defendants  as  overseers 
of  the  poor  of  the  parish  of  Paddington,  for  that  a  demand  having  been  made  upon 
them  by  the  plaintiff  for  the  sum  of  101.  which  had  become  due  from  them  under  the 
provisions  of  that  statute,  they  neglected  to  pay  him  that  amount,  whereby  an  addi- 
tional sum  of  101,  might  lie  enforced  against  them.  I  say  the  action  is  brought  upon 
that  statute,  because  although  the  subsequent  act  (58  G.  3,  c.  70,  s.  7),  puts  it  in  the 
power  of  the  overseers,  upon  notice  given  to  them,  themselves  to  prosecute  any  party 
keeping  a  disorderly  house,  yet  if  thej'  think  proper  to  decline  doing  so,  the  prosecution 
[504]  goes  on  under  the  provisions  of  the  former  act ;  and  in  this  case,  the  overseers 
did  so  decline.     (His  lordship  here  read  the  25  G.  2,  c.  36,  s.  5.) 

The  first  question  then  is,  who  were  the  overseers  of  the  said  parish  at  the  time 
the  conviction  took  place.  The  information  was  laid  in  the  year  1842,  when  the 
parties  prosecuted  pleaded  guilty.  The  defendants  contend  that  the  conviction  took 
place  at  that  time.  The  plaintiff,  on  the  other  hand,  says  that  there  was  no  conviction 
then,  nor  till  the  parties  were  subsequently  brought  up  and  received  the  sentence  of 
the  court.  The  word  "  conviction  "  is  undoubtedly  verbum  sequivocum  It  is  some- 
times used  as  meaning  the  verdict  of  a  jury,  and  at  other  times,  in  its  more  strictly  legal 
sense,  for  the  sentence  of  the  court.  In  the  passages  cited  from  Blackstone's  Commen- 
taries, the  term  seems  to  be  used  in  both  senses.  The  question  is,  in  which  sense  is  it 
used  in  the  statute  now  under  consideration.  And  I  cannot  but  think  that  the  case  of 
Sutton  v.  Bishop  is  decisive  of  the  point.  The  court  there  said,  "  Though  there  is  a 
distinction  in  criminal  cases  between  the  conviction  and  attainder,  yet  there  is  no 
such  distinction  in  civil  cases  between  verdict  and  judgment,  so  as  that  any  effect  can 
follow  from  a  naked  verdict.  In  a  civil  action  no  penalty  takes  place  till  judgment 
be  given  on  the  verdict.  The  penalty  is  demanded  as  a  debt,  and  is  not  due  till 
judgment  is  given.      Any  other  construction  would  open  the  door  to  frauds.     An 
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offender  would  prosecute  another  to  verdict,  and  therefore  .secure  his  own  indemnity, 

and  then  proceed  no  further."  Why  does  not  the  same  reasoning  apply  to  this  case  '. 
It  a  verdict  of  a  jury  or  a  confession  by  the  party  were  sufficient  to  satisfy  the  statute 
a  door  would  be  equally  open  to  fraud.  So,  again,  the  word  "acquittal"  is  verbum 
BBquivocum.  It  is  generally  said  that  a  party  is  acquitted  by  the  [505]  jury,  but,  in 
fact,  the  acquittal  is  by  the  judgment  of  the  court.  A  plea  of  auterfoits  convict  or 
auterfoits  acquit  can  only  be  supported  by  proof  of  a  judgment.  Then,  as  these 
defendants  were  the  overseers  at  the  time  that  the  judgment  of  the  court  was  pro 
nounced,  I  think  they  are  properly  made  defendants  in  this  action. 

The  next  objection  is,  that  the  demand  is  not  a  proper  one  on  the  face  of  it  . 
inasmuch  as  it  does  not  specifically  shew  that  the  defendants  were  overseers  at  tin- 
time  of  the  conviction.  Whether  that  lie  so  or  not,  I  think  the  defendants  arc  not 
now  in  a  situation  to  raise  this  objection.  It  was  not  made  at  the  trial,  or  when  the 
rule  nisi  was  moved  for,  and  it  would  be  unjust  to  allow  it  now.  It  is  not  necessary 
that  the  demand  should  be  in  writing;  and  if  the  objection  had  been  taken  at  the 
tri.il,  it  might  have  been  shewn  that  an  unobjectionable  demand  had  been  made  by 
word  of  mouth,  or  it  might  have  appeared,  from  the  conduct  of  the  parties,  that  the 
defendants  had  waived  the  defect  in  the  written  demand. 

The  third  objection  is,  as  to  the  demand  not  having  been  made  upon  the  chinch 
wardens,  and  their  not  having  been  joined  as  defendants  in  the  action.  It  is  unneces- 
sary to  determine  whether  churchwardens  are  to  be  considered  as  overseers  for  all 
purposes  (a);  because  here,  the  act  of  parliament  says,  "in  case  such  overseers  shall 
neglect  or  refuse  to  pa)7  upon  demand,  the  said  sum,  &c,  such  overseers,  and  each  of 
them,  shall  forfeit  to  the  person  entitled  to  the  same,  double  the  sum  so  refused  or 
neglected  to  be  paid."  This  cannot  mean  that  there  is  to  be  a  separate  penalty 
against  each  of  the  overseers;  but  it  means  that  there  may  be  a  demand  made  upon 
any  of  them,  and  that  the  penalty  is  to  attach  in  case  of  a  refusal  to  make  the  payment 
[506]  so  demanded.  It  is  notorious  that  in  some  parishes,  in  which  there  are  local 
acts,  there  are  several  overseers;  and  it  would  be  quite  beside  the  purpose  of  the 
slut ntc  to  hold  it  necessary  to  serve  a  notice  of  demand  upon  each  of  them;  especially 
as  it  might  often  happen  that  some  of  them  would  be  absent  from  the  parish.  As  the 
statute,  therefore,  imposes  the  penalty  on  the  overseers  neglecting  or  refusing  to  pay, 
and  upon  each  of  them,  the  fair  construction  appears  to  me  to  be,  that  if  the  demand 
i-  made  upon  those  against  whom  the  action  is  afterwards  brought,  it  is  sufficient.  If 
the  reward  had  been  paid  by  any  of  the  parochial  officers  upon  whom  no  demand  was 
made,  or  who  were  not  joined  as  defendants,  that  would  have  been  an  answer  on  the 
merits  to  the  action.  But  that  is  not  the  case  here.  I  think,  therefore,  lor  these 
reasons,  that  the  third  ground  of  objection  also  fails. 

As  to  the  last  objection, — which  goes  to  a  new  trial  being  granted, — it  has  been  urged 
that  there  was  no  evidence  that  the  constable  was  the  prosecutor  of  the  indictment; 
and  I  agree  that  if  there  were  none,  there  ought  to  be  a  new  trial  :  but  J  am  of  opinion 
that  there  was  some  evidence  at  least  upon  the  subject  from  which  the  jury  mighl 
draw  (he  conclusion  they  did.  (His  lordship  here  recapitulated  the  leading  facts 
given  in  evidence  upon  this  point,  ut  supra,  p.  487.)  There  was  no  evidence  "I 
collusion  between  the    parties  ;  and  I  cannot  say  that   there  was   such  an  absence  of  all 

evidence  to  shew  that  the  constable  was  the  prosecutor,  as  would  justify  us  in  sending 
down  the  case  i"  another  trial.  It  is  said  that  such  a  case  1 1 1 . i \  be  one  of  great  hard 
ship  upon  a  parish;  and  undoubtedly  a  case  may  occur  where  wicked  persons  may 

combine  for  the  purpose  ot  obtaining  the  reward  and  putting  the  money  in  their  own 
pockets  without  any  benefit  to  the  parish  ;  but  such  a  fraud  would  vitiate  the  whole 
proceedings,  [507]  and  would  be  a  ground  for  a  prosecution  for  conspiracy  against  the 

parties  c serned  in  it.     Such  a  case  is  not  \<r\  likelj  I iur,  as  the  parish  officers 

may  always  exercise  the  option  o  i  taking  the  prosecution  into  their  own  hands.  Upon 
tie    whole,  I  am  of  opinion  thai  the  rule  must  be  discharged. 

t  "I.i.mas    .1.      The  first   point  in  this  Case  LS,  as  to    the  meaning  of    the    term  •'con 

noted"  in  the  stat.  25  <i  -,  c.  •"><;,  s.  5.  If  that  term  is  satisfied  by  the  mere  verdict 
ot  a  jury,  or  by  the  confession  of  the  defendant,  bheu  the  present  action  is  brought 
against  the  wrong  parlies.  But  1  agree  that  it  must  mean  a  conviction  followed  l>\  a 
judgment;  the  object  of  the  statute  being  that  the  nuisance  complained  of   should    be 

(a)  See  Reyina  \.  Justices  oj  Camlnidgeskire,  7  A.  &  E.  180. 
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abated  ;  and  it  is  upon  proving  such  a  result  that  the  inhabitants  are  to  be  entitled  to 
the  specified  reward. 

The  second  point  is,  that  the  demand  is  insufficient,  as  it  does  not  shew  that  the 
conviction  took  place  in  the  time  of  the  present  defendants.  No  objection  upon  this 
point  was  taken  at  the  trial ;  and  it  does  not  therefore  come  properly  before  the  court 
on  the  present  occasion. 

Upon  the  third  point, — namely,  whether  the  demand  should  not  have  been  made 
upon  the  churchwardens  as  well  as  the  overseers,  and  the  action  also  brought  against 
them, — I  have  felt  some  doubt  and  hesitation;  but,  upon  consideration,  I  think  this 
action  may  well  be  maintained  against  the  present  defendants.  The  act  of  parliament 
says,  "in  case  such  person  shall  be  convicted  of  such  offence,  the  overseers  of  the  poor 
of  such  parish  or  place  shall  forthwith  pay  the  sum  of  101.  to  each  of  such  inhabitants." 
It  appears  from  this  enactment  that  the  duty  of  making  the  payment  is  put  upon  the 
whole  body  of  overseers,  possibly  including  the  churchwardens.  But  that  part  of  the 
enactment  [508]  does  not  give  rise  to  the  present  action.  The  statute  goes  on  to  say 
that,  "in  case  such  overseers  shall  neglect  or  refuse  to  pay  upon  demand  the  said 
sums  of  101.,  and  101.,  such  overseers,  and  each  of  them,  shall  forfeit,  to  the  person 
entitled  to  the  same,  double  the  sum  so  refused  or  neglected  to  In'  paid."  The  right 
of  action,  therefore,  vests  on  the  demand  being  made  ;  and  I  think  it  vests  as  against 
those  parties  only  on  whom  the  demand  is  made.  The  act  says  that  "  each  of  them  " 
shall  be  liable  to  the  penalty  ;  and  1  think  it  is  not  necessary  to  make  the  demand 
upon  any  parties  but  those  against  whom,  in  case  of  their  refusal,  it  is  intended  to 
proceed.  In  that  view  a  difficulty  occurred  to  me  as  to  whether  the  present  action 
was  not  brought  against  more  persons  than  ought  to  have  been  joined  as  defendants. 
It  is  clear,  however,  that  not  more  than  one  sum  is  to  be  paid  by  way  of  penalty,  and 
therefore  all  those  upon  whom  the  demand  was  made,  may,  I  think,  be  joined  as 
defendants. 

Upon  the  other  point,  the  question  was  certainly  open  on  the  evidence,  whether 
the  prosecution  was  conducted  by  the  constable  or  by  the  inhabitants ;  but  that 
question  was  left  to  the  jury  ;  and  I  see  no  reason  to  find  fault  with  their  verdict. 

Ckesswell  J.  I  am  entirely  of  the  same  opinion.  The  first  point  in  the  case  is, 
whether  the  overseers  who  by  the  statute  are  made  liable  to  pay  the  penalty,  are  the 
parties  who  are  in  office  at  the  time  that  the  judgment  of  the  court  is  pronounced 
against  the  offenders.  Whether  we  look  at  the  language  of  the  particular  statute,  or 
at  that  of  other  analogous  statutes,  I  think  this  is  the  plain  meaning  of  the  legislature  ; 
though,  in  expressing  it,  they  have  used,  as  my  lord  has  remarked,  the  ambiguous 
word  "convicted."  The  101.  reward  is  given  to  the  inhabitants — not  for  taking  any 
[509]  particular  steps — but  for  conferring  a  benefit  on  the  parish  by  putting  down  the 
nuisance  of  a  disorderly  house.  They  are  not  entitled  to  any  reward  for  going  before 
the  magistrate,  or  for  being  bound  over  to  produce  evidence  at  the  trial,  or  for  giving 
that  evidence,  or  even  for  procuring  a  verdict,  which  may  lie  set  aside,  or  whereon 
the  judgment  may  be  arrested.  The  reward  is  due  only  for  that  which  will  enable 
the  parish  to  abate  the  nuisance ;  and,  consequently,  it  is  not  to  be  paid  till  the  con- 
viction of  the  party  by  the  judgment  of  the  court.  Rewards  are  often  offered  for 
apprehending  an  offender  and  prosecuting  him  to  conviction  :  but  this  is  always  taken 
to  mean  a  prosecution  to  judgment  (a). 

Secondly  ;  as  to  the  objection  to  the  form  of  the  demand,  I  agree  that  it  comes 
too  late.  Had  it  been  made  at  the  trial,  a  conversation  between  the  parties  might 
have  been  proved,  shewing  a  waiver,  on  the  part  of  the  defendants,  of  any  informality 
in  the.  demand,  if  any  existed,  or  a  knowledge,  on  their  part,  of  what  was  meant  by 
the  term  "conviction." 

Upon  the  third  point,  I  own  I  had  some  doubt  during  the  argument  ;  but  I  have 
none  now,  looking  at  the  words  in  the  latter  part  of  the  section  under  consideration. 
(His  lordship  read  the  section.)  Admitting  that  this  enactment  may  include  the 
churchwardens  under  the  term  "overseers,"  the  duty  of  paying  the  reward  is  cast 
upon  all  of  them  ;  a  performance  of  that  duty  by  one,  would  clearly  operate  as  a  dis- 
charge to  all.     But  if  the  money  is  not  paid,  a  demand  may  be  made  upon  any 

(a)  So,  formerly,  when  a  witness  was  objected  to  on  the  score  of  his  having  been 
convicted  of  an  infamous  crime,  it  was  necessary  to  shew  the  conviction  by  the  produc- 
tion of  judgment.     See  1  Phill.  Ev.  14,  16,  9th  ed. 
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number  of  them  ;  and  if  they  refuse,  they  are  liable  to  an  action.     This  action,  there 
fore,  is  [510]  properly  brought  against  those  overseers  upon  whom  the  demand  for 
flic  reward  was  made,  and  who  refused  to  pay  it. 

As  to  the  new  trial,  I  think  it  impossible  to  say  that  the  question  ought  not  to 
have  been  left  to  the  jury. 

Rule  discharged.     (And  see  4  Bla.  Comm.  380.) 


In  the  Matter  of  Thomas  Hair,  Gentleman,  &c.     May  27,  1844. 

On  a  motion  for  judgment  under  the  6  &  7  Vict.  c.  73,  s.  43,  the  affidavit  ought  to  be 
intituled  in  the  matter  of  the  attorney,  and  not  in  the  name  of  the  cause. 

Talfourd  Serjt.,  on  a  former  day  in  this  term,  on  behalf  of  Thomas  Hair,  moved 
for  an  order  to  enter  up  judgment  under  the  forty -third  section  of  the  6  &  7  Vict.  c. 
73,  which  enacts  "  that  all  applications  made  under  that  act  to  refer  any  such  bill  as 
aforesaid  (s.  37)  to  be  taxed  and  settled,  and  for  the  delivery  of  such  bill,  and  for  the 
delivering  up  of  deeds,  documents,  and  papers,  shall  be  made  in  the  matter  of  such 
attorney  or  solicitor  ;  and  that,  upon  the  taxation  and  settlement  of  any  such  bill,  the 
certificate  of  the  officer  by  whom  such  bill  shall  be  taxed,  shall  (unless  set  aside  or 
altered  by  order,  decree,  or  rule  of  court),  be  final  and  conclusive  as  to  the  amount 
thereof ;  and  payment  of  the  amount  certified  to  be  due  and  directed  to  be  paid,  may 
be  enforced  according  to  the  course  of  the  court  in  which  such  reference  shall  be 
made  ;  and  in  case  such  reference  shall  be  made  in  any  court  of  common  law,  it  shall 
be  lawful  for  such  court,  or  any  judge  thereof,  to  order  judgment  to  be  entered  up 
tor  such  amount,  with  costs,  unless  the  retainer  shall  be  disputed,  or  to  make  such 
other  order  thereon  as  such  court  or  judge  shall  deem  proper." 

[511]  The  affidavit  being  intituled  "In  the  matter  of  Thomas  Hair,  gentleman, 
one  < if  the  attorneys  of  this  court,  and  William  Grant,"  the  latter  being  the  name  of 
the  client,  it  was  objected  by  the  master  that  the  affidavit  was  not  in  conformity  with 
the  statute  ;  and  the  application  was  refused. 

The  learned  serjeant  now  renewed  his  motion  upon  an  affidavit,  omitting  the  latter 
words  ;  and  it  was  granted. 


In  the  Matter  of  Vallance  and  Beioley.    Gregory  v.  The  Duke  of 
Brunswick  and  Another.     May  l'7,  1844. 

<  >n  an  application  for  an  order  under  the  6  &  7  Vict.  c.  73,  s.  43,  held  that  the  atlid a\  it- 
might  be  intituled  in  the  cause  as  well  as  in  the  matter  of  the  attorney,  the  original 
order  for  taxation  having  been  so  intituled. 

Under  a  judge's  order,  a  bill  of  costs  had  been  delivered  by  Messrs.  Vallance  and 
Beioley  to  his  highness  I  lie  Duke  of  Brunswick,  containing,  among  other  items,  charges 
for  defending  an  action  brought  by  one  <  rregory  against  the  duke  and  Vallance  for  an 
alleged  conspiracy  to  prevent  the  plaintiff  from  acting  at  ('ovent  Garden  Theatre,  in 
which  act  ion  Beioley's  name  appeared  as  the  attorney  for  t  he  defendants.  On  taxa 
tion,  the  master  allowed  the  whole  of  the  costs  of  the  defence  of  that  action  ;  and  on 
the  13th  of  April  last  an  order  was  obtained  by  Vallance  and  Beioley  at  chambers, 
under  the  6  <S  7  Vict.  C  73,  S.  43  (ante,  p.  510),  requiring  the  duke  to  pay  the  halauue 
found  due  to  them  (7081.  18s.  8d  ),  unless  the  court  should  grant  a  rule  nisi  bo  rW  lew 
the  taxation  within  the  first  four  days  of  the  ensuing  Kaster  term.  Byles  Serjt. 
Obtained   a  rule  [512]   nisi  for  a   reviewal   of   the  taxation,  on    the   ground   that  a  .sum 

of  sol.  ids.  alleged  to  have  been  disbursed  by  Vallanoe  ami  Beioley  at  the  request  oi 

the  duke,  had  been  improperly  allowed,  and  also  that  Vallance  was  jointly  liable  with 
the  duke  for  tile  costs  of  the  defence  of  (  Iregory's  action.  Upon  I  hat  rule  et lining  on 
for  argument  on  i he  29th  of  April  last,  the  whole  matter  was  by  consent  referred  bo 
the  master. 

The  master  having  certified  thai  Vallance  and  Beioley  Were  entitled  to  the  full 
amount  allowed  upon  the  former  taxation, 

Talfourd   Serjt.  now   moved   for  an   absolute  order,  whereon  to  found  a  judgment 
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under  the  statute(a)1.  The  judge's  order  was  conditional  :  and  it  is  apprehended  that 
the  parties  are  now  in  the  same  situation  as  if  that  order  had  been  absolute.  The 
court  appears  clearly  to  have  power,  under  the  forty-third  section  of  the  statute,  to 
make  the  order. 

On  his  attention  being  called  to  the  manner  in  which  the  affidavit  was  intituled, 
the  learned  serjeant  submitted  that  it  was  properly  intituled  in  the  matter  of  the 
attorneys,  and  also  in  the  name  <>f  the  cause  of  Gregory  v.  The  Dvke  of  Brunswick  and 
Another  (H  >V-  7  Vict.  c.  73),  the  order  originally  obtained  for  the  delivery  and  taxation 
of  the  bill,  as  also  the  bill  itself,  having  been  so  intituled. 

The  court  "ere  of  opinion  that  the  affidavit  was  correctly  intituled  :  and  the  order 
was  made. 

[513]     Feakx  v.  Filica.     May  28,  1844. 

[S.  C.  8  Scott,  X.  R.  241  ■.  14  L.  J.  C.  P.  15.] 

A.,  in  a  letter  to  B.,  inclosed  a  bill  drawn  on  B.,  and  another  bill  drawn  by  C.  on  D. 
for  the  same  amount.  Before  the  letter  arrived  B.  absconded,  leaving  a  letter  for 
E  ,  authorizing  him  in  B's  name  to  indorse  any  bills  which  might  be  remitted  to 
B,  and  to  deliver  such  bills  to  F.  or  to  negotiate  them,  and  deliver  the  proceeds  to 
F.,  against  any  liability  F.  might  be  under  for  B.'s  account.  —  Held,  that  the  authority 
only  applied  to  bills  remitted  to  B.  as  his  own  property  ;  and  that  the  bill  drawn 
upon  I).,  and  which  D.  accepted,  was  not  such  a  hill  ;  and,  therefore,  that  an  indorse- 
ment thereof  by  E.  in  the  name  of  B.,  gave  no  right  of  action  to  G.,  an  innocent 
holder,  against  I).,  the  acceptor.  — Semble,  that,  if  B  had  himself  indorsed  the  bill, 
an  innocent  holder  might  have  sued  upon  it. — Qusere,  how  tar  material  allegations 
on  the  record,  not  traversed,  are  to  be  taken  as  admitted  for  the  purpose  of  the 
cause  (a)2. 

Assumpsit,  by  an  indorsee  against  the  acceptor  of  a  foreign  bill  of  exchange  for 
3001.  The  declaration,  after  stating  that  certain  persons  using  the  style  of  Felice 
Petracchi  &  Co.,  on  the  Oth  September  1843,  by  a  person  using  the  name  of  G.  \V. 
•Tormenti.  then  being  their  procurator  and  agent  in  that  behalf,  made  the  bill  and 
directed  it  to  the  defendant  by  the  style  of  P.  &  X.  Gandolfi  &  Co.,  making  it  payable 
to  the  order  of  certain  persons  using  the  style  of  Oneto  &  Reymond,  to  whom  it  was 
delivered  :  that  it  was  accepted  by  the  defendant,  and  indorsed  by  the  payees  ;  and, 
after  certain  mesne  indorsements,  that  it  was  indorsed  to  .lean  l'auli  &  Co.,  and 
alleged  that  they  indorsed  to  certain  persons  using  the  style  of  Howard,  Grand  &  Co., 
who  then,  by  the  said  style  of  Howard,  Grand  .V'  Co.,  indorsed  the  same  lull  to 
a  person  using  the  name  of  W.  Lonergan,  wdio  indorsed  to  A.  Daniels,  who  indorsed 
to  the  plaintiff. 

Plea,,  traversing  the  allegation  that  the  said  persons  using  the  style  of  Howard, 
Grand  &  Co.  indorsed  the  bill  to  the  said  person  using  the  name  of  W.  Lonergan, 
modo  et  forma.     Whereupon  issue  was  joined. 

[514]  At  the  trial  before  Coltman  J.  at  the  sittings  for  Middlesex  after  last  Hilary 
term  the  following  facts  appeared. 

The  bill  in  question  was  drawn  and  indorsed  through  mesne  indorsements  to  .lean 
Pauli  tv  Co.,  as  stated  in  the  declaration.  In  October  1843,  the  last-mentioned  firm 
having  received  a  letter  from  one  Grand,  who  carried  on  business  in  London  under 
the  firm  of  Howard,  Grand  &  Co.,  wrote  an  answer,  in  which  was  contained  the 
following  passage: — 

"We  have  drawn  on  you,  gentlemen,  for  account F.  3001.  11th  instant.  Iz.  d.  d. 
of  Berbicer  &  Coneseus,  40/6 '.  $7722-21  to  your  credit,  franc  courtage,  value  13a 
Per  contra,  we  remit  you  inclosed  for  the  same  account 

3001.  9  December.     P.  X.  Gandolfi  &  Co. 

40  4.     S7682-52  to  your  debit,  franc  courtage,  value  at  sight." 

(a)1  1  &  2  Vict.  c.  110,  s.  18.  And  see  ante,  vol.  iii.  407,  862  ;  vol.  vi.  143,  149, 
684,  G89;  1  C.  B   133. 

(ay-  See  Smith  v.  Martin,  9  M.  &  \Y.  304  ;  Bonzi  v.  Stewart,  ante,  vol.  iv.  p.  295; 
Goff  v.  flams,  ante,  vol.  v.  p.  573  ;  Robins  v.  Maidstone,  4  Q.  B.  811 :  Carter  v.  ./■ 
13  M.  &W.  137. 
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The  bill  in  question  was  enclosed  in  this  letter,  which  arrived  at  the  counting-house 
of  Howard,  Grand  &  Co.  on  Monday  the  16th  October.  Previously  to  its  arrival, 
Grand  absconded  under  circumstances  of  suspicion,  and  took  his  books  with  him,  but 
he  left  persons  at  his  office  to  transact  business  for  him  ;  at  the  same  time  he  sent  the 
following  letter,  addressed  to  Lonergan,  to  the  counting-house  of  one  Melehior  Lopez, 
with  a  request  that  he  would  hand  the  same  to  Lonergan. 

"London,  October  13,  L843. 

"  Sir, — Our  Mr.  Grand  will  have  occasion  to-morrow  to  leave  town  for  a  few  days 
upon  urgent  business.  In  his  absence,  we  authorize  you  to  open  our  letters;  and  we 
further  hereby  fully  authorize  and  empower  you,  for  us  and  in  our  name,  to  indorse 
any  bill  or  bills  of  exchange 'which  may  be  remitted  to  us,  and  to  deliver  such  [515] 
bills  of  exchange  to  Mi-.  MelcMor  Lopez,  or  to  negotiate  such  bills  of  exchange  and 
to  deliver  the  proceeds  thereof  to  Mr.  M.  Lopez,  against  any  liability  he  may  be  under 
for  our  account,  or  in  which  he  may  be  interested. 

"  (Signed)        Howard,  Grand  &  Co." 

This  letter  was  forwarded  by  Lopez  to  Lonergan.  They  together  opened  the 
letter  of  Jean  I'auli  &  Co.,  containing  the  bill  on  the  day  of  its  arrival  ;  and  on  the 
same  day  Lonergan  procured  the  defendant's  acceptance  to  the  bills.  On  the  next 
day  Lonergan,  having,  at  the  request  of  Lopez,  indorsed  the  bill  both  in  the  name  of 
Howard,  Grand  &  Co.,  and  in  his  own  name,  handed  it  over  to  one  Daniels  to  redeem 
certain  wine  warrants  belonging  to  Lopez,  upon  which,  with  his  assent,  he,  Loner. an, 
hail  raised  money  for  his  own  purposes.  On  the  20th  Daniels  indorsed  the  bill  to  the 
plaintiff  for  a  valuable  consideration.  An  advertisement  was  issued  offering  501. 
reward  for  the  apprehension  of  Grand,  and  on  the  23rd  a  fiat  in  bankruptcy  was 
awarded  against  him.  It  was  not  shewn  that  either  Daniels  or  the  plaintiff,  at  the 
time  the  bill  was  respectively  indorsed  to  them,  had  notice  of  any  act  of  bankruptcy 
by  ( brand. 

On  behalf  of  the  defendant,  it  was  contended  that  Lonergan  was  not  authorized 
by  the  letter  of  the  13th  October  to  indorse  and  negotiate  the  bill  in  the  manner  he 
did  ;  as  the  letter  must  lie  considered  :is  giving  him  only  an  authority  so  to  deal  with 
bills  of  which  Howard,  Grand  and  Co.  were  bona  iide  the  owners,  and  that  the  bill  in 
question  never  was  their  bona  tide  property,  the  draft  against  which  il  was  remitted 
to  them  by  -lean  I'auli  &  Co.  not  having  been  accepted.  It  was  further  urged  that 
Lonergan  was  merelyauthorized  to  apply  the  proceeds  of  those  bills  which  he  was 
empowered  to  indorse  and  negotiate  in  discharge  of  liabilities  incurred  by  Lopez  in 

Connection   with   Howard.  Orand  .V  Co.,  and  [516]  not   in  satisfaction  of  his  own  debts  ; 

and  that,  at  any  rate,  the  authority  to  indorse  was  revoked  by  the  bankruptcy  of 
i  brand. 

The  learned  judge  left  it  to  the  jury  to  say,  first,  whether  the  terms  of  the 
authority  to  indorse  had  been  complied  with,  so  as  to  render  the  indorsement 
valid(o);  secondly,  whether  an  ad  of  bankruptcy  had  been  committed  by  Grand, 
before  the  indorsement  of  the  bill  by  Lonergan,  which  would  amount  to  a  revoca- 
tion of  the  authority,  unless  they  thought  the  transaction,  as  regarded  the  plaintiff, 
was  bona  tide,  within  the  -J  ,v  3  Vict.  e.  29;  in  which  case,  the  plaintiff  would  be 
entitled  to  recover,  notwithstanding  the  bankruptcy. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  amount  of  tin-  hill  and  interest, 
finding  specially  that  there  hail  been  bona  fides  on  the  part  of  the  plaintiff,  and  that  no 
act  of  bankruptcy  had  been  committed  by  Grand  before  the  indorsements. 

Sir  Thomas  Wilde,  Serjt,  in  last  term,  obtained  a  rule  nisi  lor  a  new  trial:  first, 
on  the  ground  of  misdirection,  in  omitting  to  direct  the  jury,  as  matter  of  law,  that 
bhe  lull  was  never  the  property  of  Grand,  and  that  the  indorsement  by  Lonergan  was 
not  a  due  execution  of  tin-  authority  given  to  him,  citing  Ramsbottom  v.  Lewis 
(1  Campb.  279);  secondly,  on  the  ground  of  the  verdict  being  against  the  evidence, 
no  act  of  bankruptcy  having  In 'en  committed  by  Orand. 

Byles   Serjt.  (with    whom  was   .1.   Atkinson),  now   shewed    cause.        The    lir-t    point 

('<)  There  being  no  contest  a-  to  what  was  done  by  the  parties  after  the  receipt  of 

the  letter,  under  its  real  or  assumed  authority,  the  first  point  seems  to  resolve  it  -.It 
into  a  question  of  law,  upon  the  construction  of  the  terms  of  a  written  instrument 
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raised  ou  the  other  side  is,  whether  [517]  the  bill  in  question  was  Grand's  bill.  But 
this  point  is  not  open  to  discussion  in  the  present  state  of  the  record.  The  declaration 
states  that  Jean  Pauli  &  Co.  indorsed  the  bill  to  Grand  ;  and  that  statement,  not  being 
traversed,  is  admitted.  The  case  set  up  on  the  other  side  is,  that  -lean  Pauli  &  Co. 
indorsed  to  Grand  in  such  a  manner  that  the  latter  had  no  authority  to  indorse,  unless 
he  accepted  the  corresponding  bill,  and.  therefore,  that  then1  was  not  such  an  indorse- 
ment tn  Grand  as  would  authorize  him  to  indorse  to  Lonergan  :  but  that  is,  in  effect, 
disputing  the  indorsement  as  alleged  to  have  been  made  to  <  Irand.  It  was  undoubtedly 
laid  down  by  Alderson  B.  in  Edmunds  v.  Grom  (a  >.  that  "the  pleadings  are  not  before 
the  jury,  but  only  the  issue:"  and,  therefore,  that  "an  admission  in  the  record  is 
merely  a  waiver  of  requiring  proof  of  those  parts  of  the  record  which  are  not  denied, 
the  party  being  content  to  rest  his  claim  on  the  other  facts  in  dispute  ;  but  if  any 
inferences  are  to  be  drawn  by  the  jury,  they  must  have  the  facts  from  which  such 
inferences  are  to  lie  drawn  proved,  like  any  other  facts."  That  doctrine,  however, 
must  be  taken  to  be  overruled  by  Bingham  v.  Stanley  (2  Q.  II.  117,  1  G.  &  l».  237). 
It  might  be  correct  upon  an  issue  in  law  ;  but  on  an  issue  in  fact,  the  whole  record  is 
before  the  jury.  [Cresswell  J.  1  take  it  that  what  my  brother  Alderson  meant  was. 
that  the  fact  put  in  issue  was  to  be  proved  just  as  if  no  admission  were  made  on  the 
record  ;  that  is,  that  an  admission  in  the  record  is  not  to  lie  taken  to  prove  the  issue. 
Tindal  C.  J.  The  jury  are  only  sworn  to  try  the  issue.]  In  Edmvmds  v.  Groves,  Lord 
Abinger  C.  B.,  as  well  as  Holland  B.,  expressed  himself  very  guardedly  upon  the  point. 
Hi  iiitn:ii  v.  Davison  (3  M.  &  W.  17!)),  where  Alderson  B.  repeated  the  opinion  [518] 
he  gave  in  Edmunds  v.  Groves,  was  also  before  the  court  of  Queen's  Bench  in  Bingham 
v.  Stanley  and  disapproved  of.  [Cresswell  J.  If  the  rule  is  not  as  stated  by  Alderson  I!, 
this  singular  state  of  circumstances  might  arise, — a  counsel  might  ask  the  jury  from 
the  mere  state  of  the  record,  to  infer  a  fact  which  was  directly  in  issue.]  Probably 
no  very  great  inconvenience  would  arise  from  such  a  course.  In  Bennion  v.  Davison, 
there  was  an  immaterial  allegation  in  the  record,  which  was  not  traversed  ;  and  the 
defendant  could  not  lie  put  to  the  alternative  of  pleading  a  bad  plea,  or  of  admitting 
the  statement  on  the  record.  [Cresswell  .1.  In  the  case  of  an  estoppel  on  the  record, 
where  one  fact  alone  is  traversed,  and  the  issue  thereon  is  found  for  the  traverser, 
will  he  be  bound  in  another  action  by  the  estoppel!]  It  is  submitted  that  he  will  ; 
as  in  the  case  of  a  declaration  in  covenant  containing  three  breaches,  two  of  wdiich 
the  defendant  admits  in  his  plea,  traversing  the  third,  upon  which  he  succeeds. 
[Cresswell  J.  That  would  lie  a  matter  wholly  unconnected  with  the  two  other 
breaches.  It  is  not  like  a  pleading  containing  a  connected  chain  of  facts.]  The 
question  could  hardly  arise  since  the  new-  rules  abolishing  the  use  of  the  protestando  (a)-. 
If  in  action  upon  a  bill  of  exchange,  where  the  defendant  has  pleaded  that  the  bill  was 
given  for  a  gaming  consideration,  the  plaintiff  replies  that  true  it  was  that  it  was  so 
given  ;  in  any  subsequent  action  between  the  same  parties  or  their  privies,  they  will 
be  estopped  from  disputing  what  they  have  thus  expressly  admitted  (J).  Then,  unless 
the  decision  in  Bingham  v.  Stanley  is  correct,  an  admission  will  be  less  binding  in  the 
action  in  which  it  was  made  than  it  will  lie  in  a  subsequent  action  [519]  between  the 
same  parties.  In  Bingham  v.  Stanley  the  court  were  unanimously  of  opinion  that  an 
admission  on  the  record  was  a  fact  to  go  to  the  jury.  And  unless  this  court  is  prepared 
to  overrule  that  decision,  there  is  a  binding  admission  on  this  record  that  the  bill  in 
question  was  indorsed  by  Jean  Pauli  &  Co.  to  Grand. 

But,  assuming  that  there  is  no  such  estoppel,  and  that  it  is  open  to  the  other  side 
to  dispute  the  indorsement  to  Grand,  it  is  submitted  that,  under  the  facts  proved. 
Grand  might  have  indorsed  the  bill  with  his  own  hand,  so  as  to  give  a  title  to  the 
holder.  The  effect  of  the  letter  from  Jean  Pauli  &  Co.  is  this  : — "indorse  the  bill  we 
send,  and  give  us  your  acceptance  in  return."  If  ( Irand  had  not  accepted  the  latter 
bill,  still,  if  he  had  indorsed  the  former,  a  bona  fide  holder  would  have  obtained  a  title. 
[Sir  Thomas  Wilde  Serjt.  admitted  that  would  be  so.]  Then  Grand  might  give  a  valid 
authority  to  an  agent  to  indorse  the  bill  for  him.      And  the  question  is,   whether 

(a)i  2  M.  &  W.  642,  5  Dowd.  P.  C.  775.     And  see  the  eases  referred  to  supra.  513. 

(a)»  The  rule  of  H.  4  YV.  -4  gives  the  party  the  benefit  of  the  protestation  without 
requiring  an  express  reservation. 

(b)  And  see  Veale  v.  Warner,  1  Saund.  323  c. ;  Sawnderson  v.  Collman,  ante, 
vol.  iv.  p.  209. 
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Lonergau,  as  the  agent  of  Grand,  has  not,  under  his  authority,  done  what  Grand 
himself  was  entitled  to  do.  The  letter  of  the  14th  October  contains  these  terms — 
■and  we  hereby  fully  authorize  and  empower  you  for  us  and  in  our  name  to  indorse 
any  bill  or  bills  of  exchange  which  may  be  remitted  to  us."  [Cresswell  J.  Does  that 
refer  to  their  actual  power  or  their  rightful  power"?]  To  their  actual  power.  The 
other  side  will  contend  that  it  does  not  extend  to  this  bill ;  but  it  is  admitted  that 
Grand  had  the  power  to  indorse  it.  [Sir  T.  Wilde  Serjt.  The  power,  but  not  the 
right.  If  he  had  indorsed  it  he  would  have  committed  a  gross  fraud.]  Still  he  had 
the  power  to  indorse.  The  bill  was,  in  fact,  remitted  to  Grand  :  the  fraud  would 
have  been,  not  in  indorsing  the  bill  remitted,  but  in  not  handing  over  the  countervailing 
acceptance.  Then,  it  is  submitted,  there  was  a  good  authority  to  [520]  Lonergan 
to  indorse  ;  and  the  plaintiff,  being  a  bona  tide  holder  of  the  bill,  without  notice  of 
any  fraud,  is  entitled  to  recover  upon  it.  At  any  rate,  there  is  an  admission  on  the 
record  that  there  was  an  indorsement  in  fact  from  Jean  Pauli  it  Co.  to  Grand.  The 
evidence,  therefore,  as  to  the  bankruptcy  of  Grand  was  inadmissible  for  the  purpose 
of  shewing  that  he  had  no  authority  to  indorse  over.  This  case  is  very  distinguishable 
from  MarsUm  v.  Allen  (8  M.  &  W.  494) ;  where,  to  a  declaration  on  a  bill  of  exchange 
drawn  by  J.  H.,  alleging  that  J.  H.  indorsed  it  to  E.  M.,  and  E.  M.  indorsed  it  to  the 
plaintiff,  the  defendant  pleaded  that  J.  H.  did  not  indorse  the  bill  to  E.  M.  At  the 
trial  J.  H.  proved  that  he  himself  wrote  his  name  at  the  back  of  the  bill ;  that  he  had 
received  it  as  accountant  to  the  Imperial  Bank,  for  a  debt  due  to  the  bank,  and  that 
after  writing  his  name  upon  it,  he  had  delivered  it  to  W.  M.,  who  was  also  employed 
by  the  bank.  E.  W.  proved  that  he  had  received  the  bill  from  W.  M.,  as  he  said,  for 
value,  and  indorsed  and  delivered  it  for  value  to  his  father,  the  plaintiff.  The  defen- 
dant proposed  to  controvert  this,  and  to  shew  that  both  E.  M.  and  the  plaintiff  received 
the  bill  with  full  knowledge  of  fraud  committed  by  W.  M.  in  handing  over  the  bill. 
This  evidence  was  rejected  under  the  plea  denying  J.  H.'s  indorsement,  and  the 
plaintiff  obtained  a  verdict :  and  it  was  held,  on  motion  for  a  new  trial,  that  the 
evidence  tendered  ought  to  have  been  received  ;  as,  if  the  facts  stated  had  been  fully 
proved,  the  jury  ought  to  have  found  for  the  defendant  on  the  issue  that  J.  H.  did 
not  indorse  the  bill  to  E.  M.  ;  for,  although  there  was  an  indorsement  on  the  bill, 
there  was  no  valid  delivery  by  J.  H.,  or  by  any  authority  from  him,  and  so  no  complete 
transfer  by  indorsement  to  E.  M.  In  this  case  there  was  a  delivery  and  a  complete 
transfer  of  the  bill.  [521]  Where  a  party  is  constituted,  as  in  this  case,  a  general 
agent,  the  principal  cannot  afterwards  set  up  a  limitation  of  the  authority. 

It  will  also  be  contended  on  the  other  side,  that  there  was  no  good  execution  of 
the  authority  by  Lonergan,  because  the  proceeds  of  the  bill  were  not  properly  disposed 
of.  The  authority  consisted  of  two  branches  ;  and  it  is  submitted  that  both  were 
fulfilled.  The  bill  was,  in  fact,  indorsed  and  taken  to  Lopez,  and  was  delivered  into 
the  hands  of  his  nominee  for  his  benefit ;  or  it  may  be  taken  that  the  bill  was 
negotiated,  and  the  proceeds  delivered  to  Lopez,  such  proceeds  being  the  wine-warrants. 
But  even  supposing  the  authority  not  to  have  been  strictly  pursued  with  respect  to 
tin'  proceeds  of  the  bill,  a  bona  fide  indorsee  is  not  to  suffer  by  that  subsequent 
misconduct.  If  A.  is  directed  to  indorse  a  bill  and  hand  the  proceeds  to  B.,  and  A. 
hands  them  to  C,  an  innocent  holder  ought  not  to  suffer.  The  appropriation  of  the 
proceeds  took  place  after  the  indorsement ;  and  what  was  done  with  those  proceeds 
was  therefore  immaterial.  The  case  might  have  been  different  if  the  question  had 
arisen  between  the  plaintiff  and  Grand  ;  but  here  the  question  is  between  the  plaintiff 
and  the  acceptor. 

But  then  it  is  said  that  the  authority  given  by  Grand  was  revoked  by  his 
bankruptcy,  and  that  was  the  main  point  first  insisted  on  at  the  trial  on  behalf  of  the 
defendant.  Hut  the  jury  have  found  there;  was  no  act  of  bankruptcy  before  the 
indorsement  ;  and  they  were  justified  in  so  finding.  The  absconding  was  the  only 
ait  relied  upon  ;  but  there  was  nothing  to  shew  that  Grand  absented  himself  with 
intent  to  defeat  or  delay  his  creditors  within  the  meaning  of  the  bankrupt  act.  He 
left  behind  him  some  one  to  transact  his  business  ;  and  he  appears  to  have  gone  away 
on  account  of  some  criminal  charge,  as  a  reward  was  ottered  for  his  apprehension. 
[522]  Absence,  under  such  circumstances,  is  not  necessarily  an  act  of  bankruptcy  ; 
Lingood  v.  Eade  (1  Atk.  196);  Com.  Dig.  tit,  Bankrupt  (C). 

The  principle  on  which  an  act  of  bankruptcy  is  held  to  amount  to  a  revocation  of 
authority,  is,  that  all  control  over  the  bankrupt's  property,  has,  by  relation  to  such 


210  FEAKN    V.  FTLICA  7  MAN.  &  G.  523. 

act,  passed  to  his  assignees.     At  the  moment  of  the  indorsement  to  the  plaintiff,  the 

law  implied  a  promise  on  the  part  of  Grand  to  pay  the  plaintiff  if  the  acceptor  did 
not;  and  this  would  he  a  promise  made,  and  a  cause  of  action  arising,  after  the  act 
of  bankruptcy.  But  even  assuming  the  existence  of  a  prior  act  of  bankruptcy,  the 
jury  were  properly  directed  that  if  the  plaintiff  was  a  bona  fide  holder,  the  transaction 
was  protected  by  the  2  &  3  Vict.  c.  29. 

Sir  Thomas  Wilde  Serjt.  (with  whom  was  Channell  Serjt,),  in  support  of  the  rule. 
Ail  act  of  bankruptcy  was  clearly  committed  by  Grand.  He  absconded,  leaving  the 
letter  for  Lonergan,  which  contained  the  authority  in  question.  When  the  bill  arrived 
inclosed  in  the  letter  from  Jean  Pauli  &  Co.,  Grand's  commercial  existence  had  ceased. 
The  letter  containing  the  bill  was  opened  by  Lopez  and  Lonergan  together.  They  are 
the  only  persons  dealing  with  the  bankrupt,  within  the  meaning  of  the  2  &  3  Vict. 
c.  2!».  The  authority  to  Lonergan  was  applicable  only  to  bills  belonging  to  Howard, 
Grand,  &  Co.  ;  which  lulls  were  to  be  applied  with  reference  to  their  transactions  with 
Lopez.  But  the  bill  in  question  was  in  fact  applied  to  Lonergan's  own  purposes ;  as 
he  paid  his  debt  to  Daniels  with  it,  and  redeemed  the  wine-warrants,  which  he, 
Lonergan,  had  pledged  as  a  security.  Grand  was  not  bound  to  accept  the  bill  drawn 
1  >v  .lean  Pauli  &  Co.  It  was  a  mere  proposal  from  them,  [523]  which  he  might  have 
adopted  or  rejected  as  he  pleased  ;  and  no  one  was  left  with  power  to  exercise  the 
option  for  him.  Jean  Pauli  &  Co.  might  have  demanded  the  restitution  of  the  bill 
under  the  circumstances  :  and  the  way  that  Lonergan  dealt  with  it  was  all  but  larceny. 
(The  learned  serjt.  was  then  stopped  by  the  court.) 

Tindal  C.  J.  I  confess  it  appears  to  me  that  these  observations  put  an  end  to 
the  case.  The  short  question  to  be  decided  is,  did  the  authority  to  indorse  bills,  given 
by  Grand  to  Lonergan,  extend  to  the  bill  under  consideration?  If  Grand  had,  with 
his  own  hand,  indorsed  this  bill,  the  title  thereto  of  any  bona  tide  holder,  could  not 
have  been  disputed  ;  but  the  indorsement  not  being  made  by  his  own  hand,  the 
question  arises  whether  such  indorsement  was  made  within  the  authority  given  to 
Lonergan.  That  authority  is  contained  in  the  letter  of  the  13th  October.  (His 
lordship  here  read  the  letter.)  Now.  what  is  the  fair  meaning  of  the  words  used  by 
the  writer  !  Must  he  not  be  taken  to  mean  to  confine  the  authority  to  indorse,  to  bills 
remitted  as  the  property  of  Howard,  Grand  &  Co.  !  I  think  the  words  can  bear  no 
other  construction.  He  speaks  of  "bills  which  may  be  remitted  to  us."  Prima  facie, 
that  would  mean, — bills  remitted  as  our  property  ; — but  coupled  with  the  subsequent 
part  of  the  letter,  as  to  the  appropriation  of  the  proceeds,  it  is  clear  the  authority 
could  only  apply  to  bills  which  the  firm  had  a  right  to  appropriate.  No  other  bills 
appear  to  have  been  contemplated  but  such  as  they  would  be  bona  fide  holders  of. 
What  are  the  circumstances  attending  this  bill !  It  is  sent  to  Howard,  Grand  &  Co. 
in  a  letter  from  Jean  Pauli  &  Co.  that  letter  shews  that  the  bill  was  not  remitted 
generally,  for  it  proposes  a  transaction  which  Howard,  Grand  &  Co.  might  adopt  or 
not,  at  their  election  ;  and  if  they  did  not  elect  to  adopt  it,  they  had  no  more  right 
to  appropriate  [524]  the  bill  than  if  they  had  picked  it  up  in  the  street.  (His  lordship 
here  read  the  letter  from  Jean  Pauli  &  Co.)  This  letter  contains  an  express  and 
explicit  appropriation  of  the  bill  remitted,  to  a  particular  purpose,  namely,  to  meet 
another  bill  drawn  on  Howard,  Grand  &  Co.,  in  case  they  should  accept  the  latter. 
But  they  never  did  accept  that  bill;  and  that  fact  was  known  to  Lonergan.  It  seems 
to  me,  therefore,  that  he  put  the  name  of  Howard,  Grand  &  Co.  upon  the  bill  without 
any  authority  for  so  doing.  The  present  holder  has  no  right  to  maintain  this  action, 
but  must  look  for  his  remedy  to  his  immediate  indorser. 

Coltmax  J.  I  am  perfectly  satisfied  that  I  took  an  incorrect  view  of  this  case  at 
the  trial.  It  is  clear  that  Howard.  Grand  &  Co.  never  made  the  election  proposed  to 
them  in  the  letter  from  Jean  Pauli  *  Co.,  and  till  they  did  so,  they  had  no  right  to 
apply  the  bill  in  question  to  their  own  use.  The  authority  given  to  Lonergan,  being 
only  to  indorse  such  bills  as  Howard,  Grand  A-  Co.  might  properly  have  applied  to 
their  own  use,  was  not  an  authority  to  indorse  the  present  bill.  This  renders  it 
unnecessary  to  inquire  into  any  circumstances  bringing  the  case  within  the  2  &  3  Vict, 
c.  29;  for,  quite  independently  of  the  question  of  bankruptcy,  I  think  Lonergan  had 
no  power  to  indorse  the  bill. 

Cresswell  J.  I  am  entirely  of  the  same  opinion.  If  Howard,  Grand  it  Co.  had 
themselves  indorsed  the  bill,  a  bona  fide  holder  would  have  been  entitled  to  sue  upon 
it  ;  but  the  case  is  very  different  where  they  do  not  themselves  indorse.     The  plaintiff 
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cannot  rely  upon  this  as  an  actual  indorsement  by  them;  he  is  obliged  to  resort  to 
thr  authority  given  by  Grand  to  Lonergan.  Then,  looking  at  that  authority,  it  is 
clear  that  the  present  bill  is  not  within  its  scope.  It  is  not  an  authority  [525]  to 
Lonergan  to  commit  a  fraud.  It  is  unnecessary  to  discuss  the  other  points  in  the  case. 
Rule  absolute. 

Curling  v.  Robertson.     May  28,  1844. 

[S.  C.  8  Scott,  X.  R.  288  :  2  D.  &  L.  307  ;  13  L.  J.  C.  P.  169.     Discussed, 
Bartlett  v.  Higgins,  [1901]  2  K.  B.  239.] 

The  court  will  not  allow  to  the  successful  party  in  a  cause,  the  costs  of  examining  a 
witness  upon  interrogatories,  when  such  examination  is  not  used  at  the  trial. 

Byles  Serjt.  moved  for  a  review  of  taxation  in  this  case.  It  appeared  from  the 
affidavits  upon  which  the  motion  was  made,  that  the  action  was  brought  for  certain 
repairs  done  to  a  ship  ;  that  the  captain,  who  was  believed  to  be  a  material  and 
necessary  witness  for  the  defendant,  had  been,  bona  fide,  examined  upon  inter- 
rogatories on  the  part  of  the  defendant;  but  that  upon  a  consultation  previous  to  the 
trial,  it  was  not  thought  necessary  to  put  in  his  examination,  and  consequently  it  was 
not  produced  in  evidence.  The  defendant  obtained  a  verdict ;  but  the  master,  on  the 
taxation  of  costs,  refused  to  allow  him  the  expenses  of  such  examination. 

The  learned  Serjeant  submitted  that  the  costs  of  an  examination  made  bona  fide, 
ought  to  be  allowed,  upon  the  same  principle  as  the  expenses  of  a  witness  who  has 
been  subpoenaed,  but  is  not  called  at  the  trial.  [Cresswell  J.  The  defendant  obtains 
the  examination  of  a  witness  under  the  compulsory  process  of  the  court ;  and  having 
obtained  it,  he  finds  that  it  will  not  avail  him.  What  right  has  he  to  charge  the 
plaintiff  with  the  expense  of  the  proceeding?] 

TlNDAL  C.  -I.  There  may  be  no  doubt  that  the  defendant  bona,  fide  examined  the 
witness,  and  that  he  bona  fide  abstained  from  using  his  examination  ;  but  [526]  look- 
ing at  the  examination  as  a  mere  experiment,  I  cannot  say  that  the  master  has  done 
wrong  in  refusing  the  costs  of  it. 

The  other  judges  concurring, 

Tin'  learned  Serjeant  took  nothing. 

BlJU.   V.    BROWNLOW.      May  28,   1 S44. 

Personal  service  on  the  plaintiff,  of  notice  of  a  motion  for  the  discharge  of  an 
insolvent  debtor  under  the  48  G.  3,  c.  123,  s.  1,  is  not  requisite. 

Channel!  Serjt.,  moved  that  the  defendant,  who  was  ill  execution  upon  a  judgment 
recovered  against  him  by  the  plaintiff  for  a  debt  not  exceeding  201.,  and  who  had 
thereupon  lain  in  prison   for  twelve  months,  might  be  discharged  cut  of  custody  as  to 

BUch  exeCUti pursuant  tn  the  48  II.  3,  C.    123,  s.    1.       Notice  of   the  miitiiiu  had  been 

served  on  the  Kith  inst.  mi  the  daughter  of  the  plaintiff  at  his  dwelling  house  ;  but 
it  had  nut  1 n  upon  the  plaintiff  personally. 

Tindal  C.  J.  T  think  the  service  is  sufficient.  Personal  service  is  not  requisite 
in  such  a  ease  ('/). 

Per  curiam.     Rule  absolute. 

[527]    Cusel  \\i>  Another  v.  Judah  hi-:  Jacob  Pariente     May  28,  1*44. 

A  feigned  issue  having    been   directed    upon   an    interpleader   rule,  between  A.  and  B., 
to  try  the  right   to  certain   goods,   A.    obtained    a   judge's   order   tor    the   sale   of   the 

goods,  ami  the  proc Is  were  paid  into  court     The  issue  having  been  found  against 

A.:    Held,  upon    molion    for   the   payment    of   the   money  out    of  court,  that   IS.  was 
entitled  to  the  costs  of  ihe  order  for  the  sale  and  of  the  application  to  the  courl. 

A  feigned   issue,   under  the  interpleader  act,   to  try   the   right    to  certain    g Is, 

('0  Sed  vide  A'.////  v.  Dickinson,  I  Dowl.  I'.  •'.  546;  George  v.  Fry,  i  Dovrl.  P.  C. 
27.".;  Gordon  v.  Twine,  ib.  560;  Bidckilfh  \.  Gray,  5  Dowl.  IV  ('.  406  ;  Johnson  v. 
Rutledge,  ib.  ">7!). 
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having  been  tried  under  an  order  of  Erslrine  -T.  between  one  Jacob  de  Joseph  Pariente 
and  the  assignees  of  the  present  defendant,  such  issue  had  been  found  in  favour  of 
the  latter. 

Shee  Serjt.  now  moved  that  the  sum  of  6231.  lis.  9d.  (the  proceeds  of  the  sale  of 
the  goods,  which  had  been  paid  into  court,  to  abide  the  event  of  the  trial  of  the  issue) 
might  be  paid  out  of  court  to  the  assignees  or  their  attorney,  and  that  Jacob  de 
Joseph  Pariente  should  pay  the  costs  of  the  several  applications  to  the  judge  under 
the  interpleader  .ut,  together  with  the  costs  of  the  issue  and  of  this  application. 

Bvles  Serjt.  shewed  cause  in  the  first  instance,  and  submitted  that,  at  any  rate, 
neither  the  costs  of  a  rule  obtained  for  the  sale  of  the  property  ought  to  be  included, 
nor  those  of  the  present  application. 

Shee  Serjt.  in  support  of  the  rule  stated  that  the  unsuccessful  claimant  had 
obtained  a  rule  for  a  new  trial,  pending  which  he  himself  had  obtained  the  rule  for 
the  sheriff'  to  sell. 

Tindai.  C.  .T.  It  is  very  difficult  to  suggest  a  difference  between  that  step  and 
any  other  in  the  cause  ;  they  all  arise  from  the  claimant's  having  made  what  turns 
out  to  have  been  a  false  claim.     The  simpler  course  is  to  include  all  the  costs. 

Rule  absolute. 


[528]     Snooks  v.  Smith.     May  29,  1844. 

A  judge's  certificate  (under  the  1  \V.  4,  c.  7.  s.  2)  that  execution  shall  issue  "forth- 
with," means  in  the  ordinary  course  of  the  office  :  and  the  court  refused  to  allow 
the  plaintiff  to  sign  judgment  before  the  expiration  of  four  days  after  the  trial  (a). 
— The  proper  course  would  have  been  to  apply  to  the  judge  who  tried  the  cause. 

Shee  Serjt.  applied  for  leave  to  sign  judgment  in  this  case,  which  had  been  tried 
at  the  sittings  for  Westminster  this  day,  and  in  which,  the  plaintiff  having  recovered 
a  verdict,  t lie  learned  judge  before  whom  the  cause  was  tried,  had  certified  that 
execution  should  issue  forthwith.  The  learned  Serjeant  suggested  that  if  the  rule 
were  not  granted,  the  certificate  for  speedy  execution  would  be  of  no  avail,  as  the 
defendant's  goods  were  to  be  sold  the  following  day. 

Tindal'C.  J.  (after  consulting  the  master).  The  term  "  forthwith  "  means  as  soon 
as  execution  can  be  obtained  in  the  ordinary  course  of  the  court.  It  appears  that 
four  days  are  allowed  in  the  ordinary  course  of  the  office  for  signing  judgment.  You 
come  to  the  wrong  forum  :  you  should  apply  at  chambers  to  the  judge  who  tried  the 
cause.     We  cannot  give  you  speedier  execution  than  he  has  done. 

The  learned  serjeant  took  nothing. 


[529]     Brooks  and  Another  v.  Hodson.     May  27,  1*44. 

An  irregular  fi.  fa.  cannot  be  amended  to  the  prejudice  of  the  intervening  rights  of 
assignees. — Goods  are  taken  on  the  1st  of  March  under  fi.  fa.  upon  an  irregular  judg- 
ment ;  on  the  15th  a  fiat  is  awarded  against  the  execution-debtor,  and  assignees  are 
chosen  on  the  12th  of  April;  the  judgment-roll  is  carried  in  on  the  19th  of  April. 
— A  motion  on  the  25th  to  set  aside  the  proceedings,  was  held  not  to  be  made  too 
late. — Semble,  that  an  order  for  staying  proceedings  upon  payment  of  debt  and 
costs  on  a  given  day,  is  not  within  the  1  *  2  Vict.  c.  110,  s.  9. 

In  an  action  of  debt,  a  writ  of  summons,  issued  on  the  23d  of  February  1844,  was 
served  on  the  24th  at  Leominster,  in  the  county  of  Hereford,  the  sum  indorsed  being 
14521.  14s.  4d.  debt,  and  21.  10s.  costs. 

(a)  The  rule  is  different  in  the  case  of  a  writ  of  inquiry  under  8  &  9  W.  3,  c.  11, 
or  of  writ  of  trial,  in  which  cases,  in  the  absence  of  a  certificate  by  the  sheriff,  >Vc. 
judgment  may  be  signed  and  execution  issued  on  the  day  of  the  inquiry  or  trial.  See 
3  &  4  W.  4,  c.  42,  s.  18  ;  and  NichoUs  v.  Chambers,  1  CM.  &  R.  385,*4  Tvrvvh.  836, 
2  Dowl.  P.  C.  693. 
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The  defendant  on  the  same  day  signed  the  following  consent : — 

"  In  the  Common  Pleas. 

"  Brooks  and  Another  v.  Hodson. 

"I,  the  defendant,  do  consent  to  a  judge's  order  to  stay  proceedings  herein  on 
payment  by  me  of  debt  14521.  14s.  4d.,  and  costs  21.  10s.,  as  agreed,  as  follows — the 
costs  down  ;  SOI.  part  of  the  debt  on  the  28th  of  February  instant ;  701.  on  the  28th 
of  March  next ;  and  the  remainder  of  the  debt,  by  instalments  of  701.  payable  on  the 
28th  of  every  succeeding  month  until  the  whole  be  paid  ;  and  that,  in  case  of  default 
in  any  one  payment,  judgment  may  be  signed,  and  execution  issue,  for  the  balance  of 
debt  then  due.     Dated,  the  24th  of  February  1844." 

On  the  same  day  the  order  was  obtained,  and  judgment  was  signed.  On  the  1st 
of  March  the  goods  of  the  defendant  were  taken  by  the  sheriff  of  Herefordshire  for 
13911.  15s.  6d.,  under  a  fi.  fa.  issued  on  the  29th  of  February.  The  goods  so  taken 
were  sold  on  the  7th  of  March  and  several  days  following. 

The  writ  of  fi.  fa.  commanded  the  sheriff  to  cause  to  be  made  of  the  goods  of  the 
defendant,  "as  well  a  certain  debt  of  48001.  which  Thomas  Brooks  and  William  [530] 
Wightwick  lately,  in  Our  court  before  Our  justices  at  Westminster,  recovered  against 
him,  as  also  61.  17s.,  which,  in  Our  same  court,  were  awarded  to  Brooks  and  Wightwick 
for  their  damages  which  they  had  sustained  as  well  by  reason  of  detaining  the  said 
debt  as  for  their  costs  and  charges  by  them  about  their  suit  in  that  behalf  expended," 
&c.  By  the  indorsement  the  sheriff'  was  directed  to  levy  "for  debt  and  costs  13901. 
15s.  6d.,  fi.  fa.  11.,  with  interest  on  13901.  15s.  6d.  beside  poundage,  officer's  fees,  and 
other  incidental  expenses." 

The  Judge's  order  was  as  follows  : — 

"  In  the  Common  Pleas. 

"Brooks  and  Another  v.  Hodson. 

"  By  consent  of  the  plaintiff's'  attorneys  and  the  defendant,  I  order,  that,  upon 
payment  of  14521.  14s.  4d.,  the  debt  due  from  the  defendant  to  the  plaintiffs,  for  which 
this  action  is  brought,  together  with  21.  10s.  costs,  as  agreed,  as  follows,  viz.  the  costs 
down,  801.  part  of  the  debt  on  the  28th  day  of  February  instant,  701.  on  the  28th  of 
March  next,  and  the  remainder  of  the  debt  by  instalments  of  701.  payable  on  the  28th 
of  every  succeeding  month  until  the  whole  be  paid,  all  further  proceedings  in  this 
cause  be  stayed.  And  I  further  older,  that,  in  case  default  be  made  in  payment  as 
aforesaid,  the  plaintiff's  be  at  liberty  to  sign  final  judgment  and  execution  for  the 
whole  amount  then  unpaid,  with  costs  of  judgment  and  execution,  sheriff's  poundage, 
officer's  fees,  and  all  other  incidental  expenses,  whether  by  fieri  facias  or  capias  ad 
satisfaciendum.     Dated,  the  24th  of  February  1844.  "T.  ERSKINE." 

On  the  15th  of  March  a  fiat  in  bankruptcy  was  awarded  against  the  defendant, 
who  on  the  4th  of  April  was  duly  declared  a  bankrupt.  The  acts  of  bankruptcy 
[531]  were  committed  on  the  12th  and  13th  of  March.  On  the  12th  of  April,  Henry 
\\  oodhouse  and  Thomas  How  were  chosen  assignees  ;  and  on  the  13th,  the  sheriff  had 
notice  that  they  claimed  the  proceeds  of  the  levy. 

Upon  affidavits  stating  these  facts,  and  that  the  defendant  signed  the  consent  upon 
the  assurance  of  the  brother  of  the  plaintiff  Brooks,  thai  the  same  was  not  to  be  made 
use  of  or  put  in  force  against  him,  unless  and  until  some  other  creditors  of  the  defen 
dant  should  take  proceedings  against  him,  and  that  he  would  not  have  signed  the 
same  upon  any  other  conditions  or  undertaking  whatever  ;  that,  at  the  time  sueli 
consent  was  so  obtained  from  the  defendant,  no  more  was  due  to  the  plaintiffs  than 
720L  18s.  4d.,  the  defendant  having  accepted  bills  for  the  residue  of  the  debt,  which 
had  not  arrived  ai  maturity  ;  that  the  defendant  never  consulted  any  attorney  or 
other  person  upon  the  subject  of  such  consent,  or  in  reference  thereto,  until  aftei 
execution  levied  thereunder ;  that  no  explanation  thereof  was  given  to  him  by  any 
attorney  or  other  person,  and  that  no  attorney  attested  the  execution  of  the  said 
consent  on  his  behalf;  that  the  defendant  never  authorized  the  plaintiffs,  or  any 
attorney  or  other  person  to  enter  an  appearance  for  him  to  the  action,  save  and  except 
so  far  as   the  same  might  be  implied  in  the  signing  of  the   consent;  and  that  the 


214  BROOKS    V.  HODSON  7  MAN.  &  G.  532. 

plaintiffs  and  the  sheriff  had  notice,  before  the  completion  of  the  sale,  that  llodson 
had  committed  an  act  of  bankruptcy,  and  that  a  docket  had  been  struck  against  him — 

25th  April — Sir  T.  Wilde  Serjt.,  on  behalf  of  the  assignees  of  the  defendant, 
moved  for  a  rule  calling  on  the  plaintiffs  to  shew  cause  why  the  order  of  Erskine  J., 
dated  the  24th  of  February  last,  ami  the  consent  mentioned  therein,  should  not, 
respectively,  be  set  aside,  and  why  the  appearance  entered  for  the  defendant,  the  final 
judgment  signed  in  this  [532]  cause,  and  the  execution  issued  thereon,  should  not 
respectively  be  set  aside  for  irregularity,  with  costs. — The  consent  was  obtained 
fraudulently,  and  it  was  an  evasion  of  1  iV'  2  Vict.  c.  110,  s.  !•,  being,  in  effect,  a 
cognovit  without  the  formalities  required  by  that  statute  (a);  the  appearance  was 
entered  without  authority;  the  order  being  for  14521.  14s.  4d.  debt,  and  21.  10s. 
costs,  was  no  warrant  for  a  judgment  for  48001.  debt,  and  61.  17s.  costs:  and  the 
fi.  fa.  did  not  pursue  the  judgment.     A  rule  nisi  being  granted, 

Channell  Serjt,  fur  the  plaintiffs,  obtained  a  rule  nisi  to  amend  the  declaration, 
the  judgment-roll,  and  the  fi.  fa.,  by  making  the  same  conformable  to  the  judge's 
order  and  to  the  judgment  entered  in  the  book  in  the  master's  office  at  the  time  the 
judgment  was  signed  ;  or  to  amend  the  roll  by  entering  a  remittitur  as  to  so  much 
of  the  debt  as  thereby  appeared  to  have  been  recovered  beyond  the  amount  for  which 
judgment  was  authorized  by  the  said  order  to  be  signed  ;  and  to  amend  the  writ  of 
fi.  fa.  bv  makini;  the  same  conformable  thereto.  He  referred  to  Webber  v.  Hutchins 
(8  M.  &  W.  319,  1  Dowl.  X.  S.  95),  and  Phillips  v.  Birch  (5  Scott,  X.  K.  17s,  2  Dowl. 
X.  S.  <.)7).  as  distinguishable  from  the  present  case. 

Sir  T.  Wilde  Serjt.  now  shewed  cause  against  the  latter  rule.  This  is  a  question 
as  to  the  right  of  the  plaintiffs  to  an  amendment  of  a  judgment,  signed  under  a  judge's 
order,  made,  not  upon  hearing  the  parties,  but  by  consent.  The  order  varies  from 
the  consent  in  [533]  several  particulars.  The  plaintiffs'  rule  is  drawn  up  on  reading 
a  certain  affidavit :  but  that  affidavit  does  not  point  at  the  amendment  proposed  to  be 
made.  The  judgment  signed  is  upon  an  appearance;  and  no  authority  to  enter  an 
appearance  is  shewn.  The  rule, — which  is  now  in  court, — does  not  shew  in  the  margin, 
that  it  was  signed  under  a  judge's  order,  as  it  is  submitted  it  ought  to  do  ;  as  in  cases 
of  cognovit  (S  M.  &  W.  819,  1  Dowl.  X.  S.  95).  It  is  conceived,  that  in  a  case  where 
the  judge's  order  has  been  acted  upon,  the  court  will  not  allow  the  plaintiff  to  amend 
after  the  rights  of  third  parties  have  intervened,  by  reason  of  a  subsequent  judgment, 
or  of  death,  or  of  bankruptcy  ;  Webber  v.  Hutchins  (8  M.  &  W.  319,  1  Dowl.  X.  S.  95). 
In  Hunt  v.  Pasmam  (4  Manic  &  Selw.  329),  the  court  refused  to  amend  a  fi.  fa,,  the 
defendant  having  become  bankrupt.  These  were  cases  in  which  bankruptcy  had 
intervened.  In  Phillips  v.  Tammer  t'i  Bingh.  237,  3  M.  &  P.  562),  the  defendant 
having  died  after  the  execution  of  a  fi.  fa.,  the  court  refused  to  allow  the  writ  to  be 
amended  by  inserting  the  testatum  clause,  as  the  amendment  might  affect  the  personal 
representative.  Paris  v.  Wilkinson  (8  T.  K.  153),  Mars],  v.  Elachford  (1  Chitt.  323), 
and  Levett  v.  Kibblewhite  (6  Taunt.  483).  [Tiudal  C.  J.  to  Channell  Serjt.  These 
cases  are  very  strong.  Have  you  any  on  the  other  side  .'  Channell  Serjt.,  I  mentioned 
Webber  v.  Hutchins  when  this  rule  was  moved  for.  I  feel  the  difficulty  ;  because  there, 
as  here,  there  was  a  variance  between  the  judgment  and  the  writ  of  execution.  Upon 
the  other  points  I  am  prepared  to  contend  that  the  cases  cited  do  not  apply.] 

Tindal  C.  J.  The  cases  shew  that  the  court  will  not  interfere  where  bankruptcy 
has  intervened.  If  you  look  [534]  at  the  situation  of  assignees,  it  is  very  much  like 
that  of  a  rival  judgment  creditor,  the  assignees  being  considered  as  having  a  judgment 
for  the  benefit  of  creditor.-,. 

Channell  and  Byles  Serjts.,  admitting  that  they  could  not  successfully  resist  the 
authority  of  the  cases  cited,  the  rule  was  discharged  with  costs. 

Channell  and  Byles  Serjts.  then  shewed  cause  against  the  rule  obtained  on  behalf  of 
the  assignees.  Although  the  judgment  is  irregular,  and  the  writ  of  fi.  fa.  does  not 
pursue  the  judgment  :  yet  as  the  writ  is  not  warranted  by  the  judgment,  the  assignees 
are  not  affected  by  the  writ,  and  an  application  to  set  it  aside  was  unnecessary. 
[Tindal  C.  J.  The  writ  would  be  the  sheriff's  justification,  and  therefore  the  assignees 
were  bound  to  come  to  the  court  to  set  it  aside.]     At  all  events,  the  application  is 

(a)  But  see  Bray  v.  Hanson,  8  Mi  .  &  Welsby,  668;  S.  < '.  per  num.  Brain*  v. 
Manson,  '.'  Howl.  1'.  (_'.  74s  ;  Baker  v.  Flower,  8  M.  &  \V.  670  ;  Stevens  v.  Miller,  3  Scott, 
X.  R.  495;  Thome  v.  Neale,  2  tj.  B.  726,  2  Gale  A  D.  4S. 
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made  too  late.  The  seizure  was  on  the  1st  of  March,  the  fiat  on  the  15th,  and  the 
choice  of  assignees  took  place  on  the  12th  of  April  ;  and  yet  no  application  was  made 
to  the  court  until  the  25th.  The  assignees  are  not  to  be  in  a  better  situation  than 
that  in  which  the  bankrupt  would  have  stood.  Recourse  might  have  been  had  to  a 
judge  at  chambers,  between  the  -1th  and  the  15th  of  April.  And  even  supposing  that 
the  assignees  were  not  called  upon  to  adopt  that  course,  they  allow  ten  days  of  the 
term  to  elapse  before  they  come  to  the  court.  It  is  clear  that  the  application  would 
have  been  out  of  time  if  made  at  the  instance  of  the  defendant,  who  knew  of  the 
irregularity  on  the  1st  of  March.  In  ll'eeden  v.  (larcM  (2  Dowl.  X.  S.  64),  where 
judgment  was  irregularly  signed,  and  execution  levied  on  9th  of  March,  it  was  held 
too  iate  to  apply  to  set  aside  the  judgment  on  the  28th  of  April  following,  either  at 
the  instance  [535]  of  the  defendant  himself  or  of  his  assignees  (he  having  subsequently 
become  bankrupt),  although  the  latter  were  not  aware  until  the  7th  of  April  of  the 
irregularity  existing  in  the  judgment.  [Tindal  C.  J.  In  that  case  the  assignees 
appear  to  have  known  of  the  objection  on  the  7th  of  April ;  the  delay  therefore  was 
unreasonable,  a  period  of  twenty-one  da\'s  having  elapsed.]  In  Bate  v.  Lawrence  (ante, 
p.  405),  judgment  was  entered  up  on  the  30th  of  November  1843,  upon  a  warrant  of 
attorney  :  on  the  4th  of  December,  a  writ  of  fi.  fa.  issued,  under  which  the  defen- 
dant's goods  were  seized  and  sold  on  the  6th.  On  the  18th  of  December,  a  fiat  issued 
against  the  defendant,  upon  an  act  of  bankruptcy  (of  which  the  plaintiff  had  no  notice) 
committed  on  the  28th  of  November:  the  adjudication  took  place  on  the  21st  of 
December;  and  on  the  3d  of  January  1844,  assignees  were  chosen.  On  the  16th  of 
January  the  solicitors  to  the  fiat  were  aware  that  the  plaintiff's  judgment  was  founded 
on  a  warrant  of  attorney.  It  was  held  that  a  motion  on  the  first  day  of  Easter  term 
1844,  to  set  aside  the  judgment  and  execution,  on  the  ground  that  it  was  not  signed 
in  strict  pursuance  of  the  authority  given  by  the  warrant  of  attorney,  was  too  late. 

Sir  T.  Wilde  Serjt.  in  support  of  his  rule.  The  affidavits  filed  in  answer  to  the 
defendant's  rule  shew  that  the  judgment-roll  was  not  carried  in  until  the  19th  of  April. 
The  instructions  to  make  the  motion  were  given  on  the  22d  ;  and  the  rule  was  moved 
for  on  the  25th.  There  is  therefore  no  ground  for  saying,  that  the  assignees  have  been 
guilty  of  laches. 

Tindal  C.  J.  The  judgment  and  execution  must  be  set  aside ;  but  we  are  of 
opinion  the  assignees  have  [536]  asked  too  much  in  seeking  to  set  aside  the  consent. 
We  think  that  they  are  entitled  to  the  costs  applicable  to  that  part  of  the  rule  on 
which  they  have  succeeded,  and  that  no  action  should  be  brought. 

Rule  absolute,  (which   was  drawn   up  in   the  following  terms),  —  to  set  aside  the 
final  judgment  signed  in  the  cause  and  execution  issued  thereon,  and  that  the  plaintiffs 
pay  to  the  defendant  and  his  assignees,  or  their  respective  attorneys,  the  costs,  so  far 
as  tin'  same  shall  be  applicable  to  the  application  to  set  aside  the  judgment  and  execu 
tion  ;  and  that  payment  be  made  to  the  assignees  or  their  attorney,  within  a  week,  of 

iIm-  amount  of  the  proc Is  of  the  goods  seized  under  the  said  writ  of  execution  ;  and 

that  the  defendant  and  his  assignees  be  barred  from  bringing  any  action  against  the 
plaintiffs  in  respect  of  the  said  writ  of  the  proceedings  taken  thereon. 

[537]    Dob  dem.  the  Governors  of  the  Grey-Coat  Hospital  v.  Roe, 

May  30,  1844. 

Service  of  a  declaration  in  ejectment  upon  a  stranger  on  Ihe  premises,  with  an  adinis 
siou  by  the  tenant's  wife,  that  the  declaration  and  notice  had  come  to  her  hands, 
was  held  sufficient  for  a  rule  nisi  for  judgment  against  the  casual  ejector. 

Channel]  Serjt.,  moved  for  judgment  against  the  casual  ejector.  As  to  two  of  the 
tenants  in  possession,  viz.  Anderson  and  Hennesley,  his  affidavit  stated  a  service  of 

the  declaration  and  notice,  "by  delivering  the  si to  one  Charlotte  East   on  the 

premises  mentioned  in  the  declaration  (Anderson  and  Hennesley  being  at  the  time 
from  home),  the  said  Charlotte  Bast  promising  the  deponent  that  she  would,  on  the 
return  home  of  the  said  Anderson  and  Hennesley,  immediately  give  the  said  copies 
ol  the  said  declaration,   the  one  to  the  said  Anderson  and  the  other  to  the  said 

Hennesley,  as  she  had  been  requested  to  do  by  the  de] ut."     The  affidavit  alleged 

that  the  deponent  read  over,  and  explained,  the  notices  to  Charlotte  East  ;  that  the 
deponent,  on   the   21st    instant    (the   day  before   the   term),  attended   on   the  premises, 
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and  there  saw  Anderson's  wife,  who  informed  the  deponent  that  her  husband  was 
still  from  home,  and  absent  from  town,  but  that  she  had  received  the  copy  of  the 
declaration  and  notice,  and  would  give  them  to  her  husband  ;  and  that  the  deponent 
then  explained  to  her  the  intent  and  meaning  of  the  declaration  and  notice  and  of 
the  service  thereof.  The  affidavit  stated  that  the  other  tenant  had,  on  the  same 
day  (i),  admitted  that  the  declaration  and  notice  left  for  him,  had  come  to  his  hands. 
The  learned  Serjeant  submitted  that  the  affidavit  disclosed  sufficient  matter  to  warrant 
a  rule  nisi. 

Per  curiam.     The  rule  nisi  may  go  (A). 


[538]    Lackington  and  Others;,  Assignees  of  May,  a  Bankrupt,  v.  Elliott. 

May  30,  1S44. 

[S.  C.  8  Scott,  N.  K.  275  :  13  L.  J.  C.  P.  153  ;  8  Jur.  695.] 

On  the  29th  of  December,  1842,  A.  distrained  for  1201.,  for  rent  due  to  him  from  B. 
at  Michaelmas,  the  goods  of  B.  being  then  in  the  possession  of  one  C,  to  whom  they 
had  been  conveyed  by  deed  on  the  13th  of  December,  in  trust  for  B.'s  creditors. 
On  the  3rd  of  January,  184.'!,  it  was  agreed  between  A.  and  C.  that  the  rent  should 
be  paid,  A.  consenting  to  forego  the  quarter's  rent  due  at  Christmas.  The  goods 
were  accordingly  appraised  and  condemned  at  1361.,  being  the  amount  of  the  rent 
and  expenses,  and  that  sum  was  handed  over  to  A.  On  the  9th  of  January,  a  Hat 
issued  against  B.,  the  act  of  bankruptcy  being  the  execution  of  the  deed  : — Held, 
that  so  much  of  the  sum  so  paid  to  A.,  as  exceeded  a  year's  rent,  was  not  money 
received  to  the  use  of  the  assignees. — Qusere,  whether  a  "  distress  "  is  a  "  transac- 
tion "  within  the  2  &  3  Vict.  e.  29  ;  and,  if  so,  whether  a  notice  of  an  act  of  bank- 
ruptcy given  to  the  broker's  man,  would  be  sufficient  to  bind  the  landlord. — Notice 
that  a  party  has  executed  a  deed  conveying  all  his  property  for  the  benefit  of  his 
creditors,  is  a  notice  of  an  act  of  bankruptcy. 

Assumpsit,  for  money  had  and  received  by  the  defendant,  to  the  use  of  the 
plaintiffs  as  assignees  of  James  May,  a  bankrupt.     Plea,  non  assumpsit. 

At  the  trial  of  the  cause  before  Tindal  C.  J.,  at  the  sittings  in  London  after  last 
Hilary  term,  it  appeared  that  in  1835,  May  became  tenant  to  the  defendant  of  a 
shop,  &c.  at  Clapham,  at  the  rent  of  351.  payable  quarterly.  At  .Michaelmas  1*42, 
the  arrears  of  rent  amounted  to  1201.  On  the  23d  of  December,  the  defendant 
delivered  a  warrant  to  one  Carter,  authorizing  him  to  distrain  for  that  sum.  Carter 
gave  the  warrant  to  one  Taylor,  who  demanded  the  rent  on  the  29th,  and  was 
referred  by  May's  wife  to  Chester,  an  attorney.  Taylor  accordingly  applied  to 
Chester,  who  informed  him  that  May  had  executed  a  bill  of  sale  of  all  his  property 
to  him,  Chester,  for  the  benefit  of  his  creditors,  but  observed  that  it  was  use- 
less to  refer  to  him,  as  there  had  been  no  sale.  Taylor  thereupon  returned  to  the 
premises  and  made  the  distress.  At  this  time  an  auc-[539]-tioneer  of  the  name  of 
Price  was  already  in  possession  making  an  inventory  preparatory  to  a  sale  of  the  goods 
on  behalf  of  Chester,  as  trustee.  The  conveyance,  on  the  13th  of  December  1842, 
impowered  Chester  to  sell  the  property,  and  to  apply  the  net  proceeds  ratably 
amongst  May's  creditors.  Taylor  remained  in  under  the  distress  until  the  3d  of 
January  1843,  when  it  was  arranged  that  the  defendant  should  retire  and  should 
abandon  his  right  to  distrain  for  the  quarter  due  at  Christmas,  on  being  paid  the  1201 
and  the  costs  of  the  distress.  In  pursuance  of  this  arrangement  the  goods  were 
appraised  and  condemned  at  1361.,  which  sum  covered  1201.  for  the  rent,  and  161  for 
expenses,  and  was  paid  by  Price  to  Taylor,  by  whom  it  was  handed  over  to  the 
defendant's  attorney. 

On  the  9th  of  January  1843,  a  fiat  issued  against  May,  the  act  of  bankruptcy 
relied  on  being  the  conveyance  of  the  13th  of  December,  1*42. 

For  the  defendant,  it  was  insisted  that  the  action  was  not  maintainable,  the 
money  having  been  paid  by  Price  for  a  good  consideration,  and  there  having  been, 
in  fact,  mi  sale  ;  and  that,  at  all  events,  the  transaction  was  within  the  protection  of 

(//)  It  was  afterwards  made  absolute,  upon  an  affidavit  of  personal  service  on 
Anderson. 
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the  2  &  3  Vict.  c.  29  (o)1,  the  notice  to  Taylor  not  being  such  a  notice  as  would  bind 
[540]  the  defendant,  and  it  not  appearing  to  have  been  communicated  to  him  by 
Taylor. 

For  the  plaintiffs,  it  was  contended  that  the  defendant  was  precluded  by  the 
seventy-fourth  section  of  the  6  G.  4,  c.  16(a)2  from  availing  himself  of  the  distress 
beyond  the  amount  of  one  year's  rent,  he.  having  (by  his  agent  Taylor)  had  notice 
that  May  had  previously  committed  an  act  of  bankruptcy  ;  and  consequently  that 
they  were  entitled  to  recover  the  difference  between  one  year's  rent  and  the  sum 
received  by  the  defendant,  as  money  received  to  their  use. 

A  verdict  was  taken  for  the  plaintiffs,  damages  851.,  leave  being  reserved  to  move 
to  enter  a  nonsuit,  if,  under  the  circumstances,  the  action  was  not  maintainable. 

Channell  Serjt.,  in  Easter  term  last,  moved  accordingly.  The  money  having  been 
paid  by  Price  on  a  good  consideration,  viz.  the  withdrawal  of  the  distress  already 
made  and  an  agreement  to  abstain  from  enforcing  payment  of  the  last  quarter's  rent 
by  a  new  distress  (Williams  v.  Leper  (3  Burr.  1886,  2  Wils.  308)  ;  Bampton  v.  Paidin 
(■}  liingh.  264,  12  J.  B.  Moore,  497)),  cannot  be  recovered  back  as  money  had  and 
received  to  the  use  of  the  assignees.  At  all  events,  the  defendant  was  within  the 
protection  of  the  2  &  3  Vict.  c.  29,  the  notice  to  Taylor  of  the  act  of  bankruptcy  not 
being  notice  to  the  landlord — Ramsay  v.  Eaton  (10  M.  &  W.  22), — he  not  [541]  being 
tile  party  immediately  employed  by  him.  The  learned  Serjeant  submitted  that  the 
notice  itself  was  not  a  sufficient  notice  in  point  of  fact  ;  as  it  should  have  been  a 
distinct  notice  of  circumstances  distinctly  amounting  to  an  act  of  bankruptcy,  and 
not  a  mere  intimation  of  that  which  might  or  might  not  amount  to  an  act  of 
bankruptcy. 

A  rule  nisi  was  granted  on  the  first  two  points,  but  not  upon  the  last ;  the  court 
observing  that  there  had  been  a  substantial  notice  to  Taylor  of  facts  implying  that  an 
act  of  bankruptcy  had  been  committed  by  May — a  notice  of  the  execution  by  him  of 
the  deed  which  was  afterwards  given  in  evidence  (af. 

Byles  Serjt.  (with  whom  was  W.  H.  Watson),  now  shewed  cause.  The  landlord 
has,  contrary  to  the  express  provisions  of  the  statute,  distrained  for  more  than  one 
year's  rent,  and  has  seized  and  sold  property  which  by  the  act  of  bankruptcy  had 
vested  in  the  plaintiffs  as  May's  assignees.  The  excess  therefore  is  clearly  money 
received  to  the  use  of  the  assignees,  being  the  parties  to  whom  the  goods  belonged. 
This  is  distinctly  laid  down  by  Lord  Hardwicke  in  Kitchen  v.  Campbell  (3  Wils.  304, 
2  W.  Bla.  827).     Smith  v.  Jones  (1  Dowl.  N.  S.  526)  was  decided  upon  the  same  principle 

The  defendant  cannot  avail  himself  of  the  2  &  3  Vict.  c.  29,  a  distress  not  being 
within  the  protection  intended  to  be  afforded  by  that  statute.  [Tindal  C.  J.  Does 
not  "attachment  "  virtually  include  a  distress?  It  is  a  holding  of  the  goods  in  pledge.  | 
In  Ex  parte  Styan  (2  Mont.  Deacon  &  De  Gcx,  219),  a  deposit  by  way  of  pledge  of  a 
policy  of  assurance,  was  held  to  be  a  transaction  or  dealing  within  the  statute  ;  but  in 
no  case  has  the  word  "attachment"  [542]  received  so  extended  a  construction.  The 
legislature  may  have  thought  the  interests  of  the  landlord  were  sufficiently  protected. 
Assuming,  however,  that  notice  of  the  bankruptcy  was  necessary,  the  notice  to  the 

(a)1  Which  enacts  "that  all  contracts,  dealings,  and  transactions  by  and  with  any 
bankrupt,  really  and  bona  fide  made  and  entered  into  before  the  date  and  issuing  of 
the  ii.it  against  him,  and  all  executions  and  attachments  against  the  lands  and  tone 
incuts  or  goods  and  chattels  ,,f  such  bankrupt,  bona  fide  executed  or  lei  ied  before  the 
date  and  issuing  of  the  fiat,  shall  be  deemed  to  be  valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  such  bankrupt  committed  ;  provided  the  person  or  persons  so 
dealing  with  such  bankrupt,  or  at  whose  suit  or  on  whose  account  such  execution  or 
attachment  have  issued,  had  not,  at  the  time  of  such  contract,  dealing,  or  transaction, 

or  at  the  time  of  executing  or  levying  such  executi ir  attachment,  notice  of  any 

prior  act  of  bankruptcy  by  him  committed." 

(a)a  Which  enacts,  "that  no  distress  for  rent  made  and  levied  after  an  ac(  of  bank 
ruptcv  upon  the  goods  or  effects  of  any  bankrupt  (whether  before  or  after  the  issuing 
of  the  commission)  shall  be  available  for  more  tic le  year's  rent  accrued  prior  to 

the  date  of  the  Commission  ;   but  the  landlord  or  party  to  whom  the  rent   shall  be  due, 

shall  be  allowed  to  come  in  as  a  creditor  under  the  commission  tor  the  overplus  of  the 

rent  due,  and  for  which  the  distress  shall  not   be  available." 

(a)s  See  Ramsay  v.  Eaton,  10  M.  &  W.  22  :  Rolhwll  v.  I'm,', oil,  I  Dowl.  N.  8.  778. 
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broker  was  sufficient  notice  to  the  landlord.  Rothwell  v.  Timbrell  (1  Dowl.  N.  S.  77.*) 
is  in  point.  It  was  there  held  that  an  act  of  bankruptcy,  committed  by  an  assignment 
of  all  a  trader's  property  for  the  benefit  of  his  creditors,  and  communicated  to  the 
attorney  of  an  execution-creditor  previously  to  the  issuing  of  a  fi.  fa.,  will  invalidate 
the  execution  as  against  the  assignees,  notwithstanding  the  2  &  •'!  Vict.  c.  29,  although 
the  fiat  issued  after  delivery  of  the  writ  to  the  sheriff.  In  that  case  notice  to  the 
attorney  was  held  to  be  sufficient  :  a  fortiori,  notice  to  the  broker,  who  is  the  general 
agent  for  the  purposes  of  the  distress.  In  Ramsay  v.  Eaton  (lit  M.  &  W.  22),  notice 
of  an  act  of  bankruptcy  to  a  sheriff's  officer  in  possession  under  a  fi.  fa.,  was  held  not 
to  be  notice  to  the  execution-creditor  within  the  2  &  3  Vict.  c.  29  ;  the  sheriff  being 
the  officer  of  the  court,  and  not  the  agent  of  the  execution-creditor.  That  case  in- 
consistent with  Rothwell  v.  Timbrell.  [Tindal  C.J.  The  question  is.  whether  there 
was  a  sale  of  the  goods  by  the  defendant,  or  whether  the  remedy  of  the  assignees  is 
not  against  the  trustee  who  made  the  actual  sale  on  the  9th  of  January.]  The  trans- 
action on  the  3d  of  January  between  Price  and  the  defendant  was  a  sale;  and  the 
subsequent  dealing  with  the  goods  by  Price  on  behalf  of  the  trustee  did  not  alter  the 
transaction.  [Cresswell  J.  If  the  landlord  had  received  the  rent  and  expenses  from 
the  tenant,  could  it  have  been  contended  that  that  was  a  sale  .']  That  would  be  a  very 
different  case  from  the  present.  [Cresswell  J.  There  is  another  difficulty  in  treating 
this  as  a  sale.  What  money  was  paid  for  the  [543]  goods!]  1201.  [Cresswell  J. 
That  sum  was  paid  for  the  goods  and  the  agreement  by  the  landlord  to  abandon  his 
right  to  distrain  for  the  quarter's  rent  due  at  Christmas.]  That,  it  is  submitted,  can 
make  no  difference.  The  transaction  was  treated,  by  both  parties,  as  a  sale  under 
the  distress.     That,  however,  is  a  question  for  the  jury. 

Sir  T.  Wilde  and  Channel]  Serjts.,  in  support  of  the  rule.  When  it  is  left  to  the 
court  to  say  whether,  upon  the  facts,  a  nonsuit  ought  to  be  entered,  it  is  open  to  either 
party  to  contend  that  the  facts  should  have  been  submitted  to  the  jury.  Here,  the 
distress  was  on  the  29th  of  December,  the  payment  to  the  landlord  on  the  3rd  of 
January,  and  the  fiat  issued  on  the  9th  of  that  month.  Had  tin's  been  the  case  of  a 
fi.  fa.  upon  a  judgment  by  nil  dicit,  the  execution  being  perfected  and  the  money  paid, 
it  would  not  have  been  affected  by  a  subsequent  fiat.  There  is  no  substantial  difference 
between  the  74th  and  108th  sections  of  the  6  G.  -t,  c,  16  ;  the  former  directs,  that 
"  no  distress  for  rent  made  and  levied  after  an  act  of  bankruptcy  upon  the  goods  or 
effects  of  any  bankrupt,  shall  lie  available  for  more  than  one  year's  rent  ;"  the  latter, 
that  "no  creditor  who  shall  sue  out  execution  upon  any  judgment  obtained  by  default, 
confession,  or  nil  dicit,  shall  avail  himself  of  such  execution  to  the  prejudice  of  other 
fair  creditors."  The  relation  to  the  act  of  bankruptcy  being  destroyed  by  the  2  &  ■"> 
Vict.  c.  29,  the  payment  made  before  the  fiat,  and  without  notice  of  an  act  of  bank- 
ruptcy, cannot  be  disturbed.  A  distress  comes  within  the  term  ''attachment"  in  that 
statute,  which  was  probably  used  in  former  acts  in  the  sense  in  which  it  is  used  in 
Comyns's  Dig  tit.  Process.  It  is  within  the  scope  of  the  statute,  which  was  intended 
to  embrace  every  transaction  that  could  be  affected  by  the  ancient  doctrine  of  relation. 
The  legislature  never  could  have  meant  to  give  to  [544]  themselves  as  landlords  a  less 
degree  of  protection  than  is  afforded  to  other  classes  of  creditors.  The  question  then 
arises  whether  or  not  the  defendant  had  notice  of  an  act  of  bankruptcy  having 
previously  been  committed  by  May.  The  broker's  man  was  an  agent  employed  to 
perform  a  certain  duty;  beyond  that,  he  was  intrusted  with  no  discretion.  The 
statute  will  be  rendered  nugatory  if  every  messenger  or  subordinate,  or  servant,  is 
considered  an  agent  to  receive  notice.     This  case  falls  precisely  within  L'amtay  v.  E<it<>n. 

But,  in  fact,  there  was  in  this  case  no  sale  at  all.  The  landlord  had  a  statutory 
power  of  sale  in  default  of  payment  of  the  rent  within  the  five  days.  Fearing  that 
the  exercise  of  this  power  might  be  prejudicial  to  the  creditors,  and  desiring  himself 
to  have  the  conduct  of  the  sale,  the  trustee  bought  off  the  landlord's  claim,  including 
his  right  to  distrain  for  the  Christmas  rent.  There  was  no  change  of  property,  and 
no  title  acquired  by  the  trustee  under  the  landlord  ;  Lee  v.  Lopes  (15  East,  230). 

The  money  having  been  paid,  cannot  be  recovered  back ;  Longridge  v.  Dorville 
(5  B.  &  Aid.  117) ;  Stracy  v.  The  Bank  of  England  (6  Bingh.  754,  4  M.  &  P.  039.  Vide 
ante,  vol.  iii.  731).  The  assignees  have  no  power  to  interfere  with  a  contract  to  which 
they  were  not  parties. 

TlNDAL  C.  J.  The  first  question  raised  at  the  trial",  viz.  whether  the  money  was 
the  produce  of  the  sale  of  goods,  the  property  of  the  assignees,  appears  to  me  to  dis- 
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pose  of  this  case.  If  the  landlord  has  sold  the  goods  of  the  assignees,  they  may  waive 
the  tort,  and  sue  for  money  had  and  received.  But  it  was  not  shewn  that  any  sale 
took  place.  The  landlord,  when  he  distrained  on  the  29th  of  December,  had  a  mere 
right  to  detain  the  goods  as  a  pledge,  and  to  sell  them  at  the  expiration  of  five  days, 
in  case  the  rent  should  be  then  unpaid.  [545]  Before  the  expiration  of  the  five  days, 
it  was  arranged  between  the  trustee  under  the  deed  of  assignment  and  the  landlord's 
agent,  that  the  trustee  should  buy  the  landlord  out  by  paying  ,the  amount  distrained 
for.  The  goods  remained  upon  the  premises,  and  the  trustee's  servant  was  in  posses- 
sion at  the  time  of  the  distress,  and  so  continued.  There  was  therefore  no  change  of 
possession  or  of  property  ;  the  landlord  withdrew  and  the  goods  remained  in  the  hands 
of  the  trustee.  Nothing  in  the  transaction  bore  the  aspect  of  a  sale.  No  public 
notice  was  given,  and  there  was  no  sale  by  public  auction.  The  landlord  could  not  by 
law  have  so  disposed  of  the  distress.  This  shews  that  the  transaction  differed  from 
an  ordinary  sale  by  a  landlord  in  satisfaction  of  a  claim  for  rent.  Another  circum- 
stance proves  conclusively  to  my  mind  that  this  was  not  a  sale,  but  a  mere  buying  out 
of  the  landlord  The  distress  was  taken  on  the  29th  of  December,  for  rent  due  up  to 
the  preceding  Michaelmas.  The  landlord  had  at  that  time  a  right  to  distrain  for 
another  quarter's  rent.  One  part  of  the  arrangement  which  he  came  to  with  the 
trustee  was,  that  he  should  forego  the  quarter's  rent  due  at  Christmas.  This  would 
be  sufficient  to  satisfy  me  that  the  money  now  sought  to  be  recovered,  was  not  pro- 
duced by  any  sale  of  the  property  of  the  assignees.  If  it  be  asked,  whose  money  was 
received  by  the  defendant,  the  answer  is  that  it  may  have  been  the  money  of  Price, 
the  auctioneer,  who,  to  answer  some  purposes  of  his  own,  volunteered  to  make  the 
payment ;  or  the  payment  may  have  been  made  by  Price  as  the  agent  of  the  trustee, 
who  thought  it  desirable  that  the  goods  should  be  sold  by  himself  rather  than  by  the 
landlord,  and  did  not  then  contemplate  the  bankruptcy  of  May.  But  there  appears 
to  be  nothing  to  warrant  the  conclusion  that  it  was  money  had  and  received  to  the 
use  of  the  assignees  ;  [546]  and  therefore  I  think  the  rule  for  entering  a  nonsuit  should 
be  made  absolute. 

Coltman  J.  I  am  of  the  same  opinion.  Whatever  appearance  of  a  sale  the 
transaction  may  have  at  first  sight,  upon  a  closer  investigation  it  turns  out  to  have 
been  a  mere  bargain  to  get  rid  of  the  landlord's  claim  :  it  has  none  of  the  regular  arrd 
usual  incidents  of  a  sale.  The  goods  had  been  distrained  upon  by  the  landlord  ;  and, 
by  arrangement  between  him  and  Price,  the  agent  of  the  trustee,  they  were  to  be 
appraised  and  condemned  at  the  precise  amount  of  the  rent  and  expenses,  which  terrds 
to  shew  that  no  sale  was  contemplated  («).  The  condemnation  (as  it  is  called)  was  a 
mere  settlement  between  the  parties,  and  not  a  sale.  The  landlord  wanted  his  rent; 
aird  Price  was  anxious,  orr  the  part  of  the  trustee,  to  discharge  the  goods  from  the 
landlord's  claim.  If  my  brother  Byles  had  not  at  the  trial  assented  to  the  reservation 
of  leave  to  move  to  enter  a  nonsuit  if  the  court  should  be  against  him  upon  this  point, 
all  we  could  have  done  would  have  been  to  grant  a  new  trial.  But  the  whole  (use 
was  left  to  the  court  to  be  decided  upon  air  agreed  state  of  facts.  I  am  of  opinion 
that  there  was  iro  sale  of  these  goods  ;  and  1  think  it  would  be  dangerous  to  hold  that 
the  delivery  of  goods  distrained  upon,  to  the  owner  orr  the  premises,  amounted  to  a 
Bale  under  the  distress.     The  rule  for  entering  a  nonsuit  must  Ire  made  absolute. 

Ceksswbll,  J.  I  am  of  the  same  opinion.  By  consent  of  the  parties,  it  is  left  to 
the  court  to  say  whether  or  [547]  not  there  was  a  sale  of  these  goods.  The  words 
sale  and  purchase  do  not  appear  to  me  to  have  been  used  in  their  ordinary  and  proper 
Bense  in  the  discussion  of  this  case.  The  whole  transaction  seems  to  have  been  a  mere 
arrangement  to  dispose  of  the  landlord's  claim.  When  the  distress  was  taken  on  the 
29th  of  December,  the  goods  were  in  the  possession  of  the  trustee  under  the  deed  "I 
assignment,  and  were  about  to  be  sold.  The  distress  gave  the  landlord  no  property 
in   the  goods,  but  a  mere   lien,  with  a  right  to   sell    provided   the   rent    were   not    paid 

within  tlie  five  days.     The  arrangement  could  uo1  have  been  intended  to  be,  that  the 

landlord  should  sell  to  the    trustee,  ami    that    the    trustee    should    buy  that   which  was 
already  his  property,  though  subject  to  the  limited   right  of   the  landlord   before  men 

(a)  In  replevin,  where  goods  are  taken  beyond  the  amount  of  the  rent,  the  jury 
commonly  find  the  goods  to  be  of  the  precise  value  forwhich  the  distress  was  taken. 
But  this  causes  no  inconvenience;  for  as  the  avowant's  judgment  is  lor  the  sum 
found,  the  excess  of  value  is  immaterial. 
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tioned.  The  payment  was  made  for  the  purpose  of  redeeming  the  goods  from  the 
landlord's  claim  in  respect  of  the  distress  already  made,  and  to  get  rid  of  his  right  to 
distrain  for  the  further  rent  due  at  Christmas  The  only  ground  upon  which  the 
plaintiffs  can  maintain  this  action,  is  that  the  defendant  has  sold  goods  belonging  to 
them,  and  has  received  the  proceeds.  But  there  was  no  sale  in  the  sense  that  would 
make  the  proceeds  money  had  and  received  to  the  use  of  the  assignees.  The  fact  of 
a  sale  failing,  the  plaintiffs'  right  of  action  fails  also.  It  is  unnecessary  to  give  any 
opinion  on  the  point  raised  respecting  the  operation  of  the  6  Geo.  4,  c.  16,  s.  74,  and 
the  2  &  3  Viet.  c.  29.  Whenever  that  question  properly  comes  before  the  court,  it 
may  be  well  to  consider  whether  WhUmori  \  Robertson  (8  M.  &  \V.  46;]),  and  Shey  v. 
Carter  (11  M.  &  W.  571),  and  the  cases  that  have  followed  them,  have  not  some 
application  to  the  74th  as  well  as  to  the  108th  section  of  the  6  Geo.  4,  c.  16. 
Rule  absolute  for  entering  a  nonsuit. 

[548]    Peters  and  Another  v.  Clarson  and  Another.    June  ;>,  1844. 

[S.  C.  8  Scott,  X.  K.  384  ;  13  L.  .1.  M.  C.  153  ;  8  Jur.  648.] 

By  a  highway  act  (5  &  6  W.  4,  c.  50,  s.  67),  surveyors  (or  way-wardens)  are  empowered 
to  make  drains  on  lands  adjoining  any  highway  upon  paying  the  owner  for  the 
damages  sustained  thereby,  to  be  settled  and  paid  as  the  damages  for  getting 
materials  in  inclosed  lands  are  therein  directed  to  be  settled  and  paid.  The  power 
of  getting  such  materials  is  given  by  the  act  t^-r.  54)  -the  said  surveyor  making 
such  satisfaction  for  the  materials,  ami  also  for  the  damage  done  to  such  lands  as 
shall  be  settled  and  ascertained  by  order  of  the  justices  at  a  special  session  for  the 
highways.  The  act  directs  (sec.  109)  that  no  action  shall  be  commenced  against 
any  person  for  any  thing  done  in  pursuance  of  the  act,  until  twenty-one  days' 
notice  thereof  has  been  given,  nor  after  sufficient  satisfaction  or  tender  of  satisfaction 
has  been  made,  and  in  case  of  an  action  being  brought,  if  the  matter  appears  to  have 
been  done  under  the  act,  or  if  it  appears  that  such  action  was  brought  before  twenty- 
one  days'  notice  thereof,  or  that  sufficient  satisfaction  was  made  or  tendered,  the 
jury  shall  find  a  verdict  for  the  defendant: — Held,  that  tender  of  satisfaction  for 
damage  done  in  making  a  drain,  was  not  a  condition  precedent  to  the  right  of  entry 
on  the  land  : — Held,  also,  that  the  amount  of  satisfaction  could  only  be  ascertained 
by  the  justices  at  a  special  session  : — Held,  also  (per  Tindal  C.  J.),  that  assuming  it 
to  lie  the  duty  of  the  way-warden  to  apply  at  a  special  session  for  the  purpose,  there 
was  no  time  limited  for  his  doing  so  ;  and  that  the  notice  of  action  wotdd  not  create 
such  a  limitation  : — Held,  also  (per  Goltiuan  J.),  that  tender  of  satisfaction  before 
action  brought  is  not  required  in  cases  where  the  way-warden  has  complied  with  the 
provisions  of  the  act  (a). 

Trespass  quare  clausum  fregit. 

Pleas,  first,  not  guilt}'  (by  statute).  Secondly,  entry  to  cleanse  out  a  ditch 
adjoining  a  public  highway,  which  the  plaintiffs  had  wrougfulry  stopped  up. 

(a)  The  following  sections  of  the  act  were  referred  to  in  the  course  of  the 
argument : — 

Sect.  45,  which  enacts,  "  that  it  shall  and  may  be  lawful  for  the  justices  of  the 
peace  within  their  respective  divisions,  or  any  two  or  more  of  them,  and  they  arc 
hereby  required,  to  hold  not  less  than  eight  nor  more  than  twelve  special  sessions  in 
every  year  for  executing  the  purposes  of  this  act,  the  days  of  the  holding  thereof  to 
be  appointed  at  a  special  session  to  be  held  within  fourteen  days  after  the  20th  day 
of  March  in  every  year  :  and  at  the  said  special  session  held  next  after  the  25th  day 
of  March  in  every  year,  the  surveyor  of  each  of  the  parishes  within  their  respective 
divisions,  shall  verify  his  accounts  and  shall  make  a  return  in  writing  to  such  special 
session,  of  the  state  of  all  the  roads,  common  highways,  bridges,  causeways,  hedges, 
ditches,  and  watercourses  appertaining  thereto,  and  of  all  nuisances  and  encroachments, 
if  any,  made  upon  the  several  highways  within  the  parish  for  which  he  was  surveyor, 
as  well  as  the  extent  of  the  different  highways  which  the  said  parish  is  liable  to  repair, 
which  part  thereof  has  been  repaired,  and  with  what  materials,  at  what  expense,  and 
what  was  the  amount  levied  during  the  time  he  was  surveyor  of  the  said  parish." 
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[549]  The  plaintiffs,  admitting  the  existence  of  the  highway,  replied  de  injuria, 
absque  residuo  causae. 

At  the  trial  before  Tindal  C.  J.,  at  the  last  spring  [550]  assizes  for  the  county  of 
Warwick,  the  following  facts  appeared.  The  defendants,  who  were  way-wardens 
(appointed  under  the  5  &  6  W.  4,  c.  50),  for  the  parish  of  Garmouth  in  that  county, 
on  the  24th  of  March  1843,  entered  a  close  belonging  to  the  plaintiffs,  adjoining  the 
highway,  and  opened  a  drain  for  carrying  off  water  from  the  road,  which  had  been 
Closed  up  by  the  plaintiffs.  On  the  8th  of  April  following,  notice  of  action  was  given, 
and  the  present  action  was  commenced  on  the  9th  of  May,  up  to  which  time  no  tender 
of  satisfaction  or  amends  had  been  made  on  behalf  of  the  defendants,  nor  had  any 
proceedings  been  taken  by  them  to  ascertain  the  amount  of  damage  done  to  the 
plaintiffs'  land.  [551]  It  was  not  shewn  that  any  special  session  had  been  held  between 
the  day  of  the  entry  and  the  commencement  of  the  action. 

Sect.  54,  which  enacts,  "that  it  shall  be  lawful  for  every  such  surveyor,  for  the  use 
aforesaid  (in  sect.  46),  by  licence  in  writing  from  the  justices  at  a  special  session  for 
the  highways,  to  search  for,  dig,  and  get  materials,  &c.  in  or  through  any  of  the  several 
or  inclosed  lands  or  grounds  of  any  person  whomsoever,  &c.  adjoining  or  lying  near 
to  the  highway  for  which  such  materials  shall  be  required,  &c.  ;  and  to  take  and  carry 
away  so  much  of  the  said  materials,  as  by  the  discretion  of  the  said  surveyor,  shall  be 
thought  necessary  to  be  employed  in  the  amendment  of  the  said  highways  ;  the  said 
surveyor  making  such  satisfaction  for  the  materials  which  may  be  got  or  taken  away, 
and  also  for  the  damage  done  to  such  lands  or  grounds  by  the  getting  and  carrying 
away  the  same,  as  shall  be  settled  and  ascertained  by  order  of  the  justices  at  a  special 
session  for  the  highways." 

Sect,  f',7  enacts,  "  that  the  surveyor,  district-surveyor  or  assistant-surveyor,  shall 
have  power  to  make,  scour,  cleanse,  and  keep  open  all  ditches,  gutters,  drains,  or 
watercourses,  and  also  to  make  and  lay  such  trunks,  tunnels,  plats,  or  bridges,  as  he 
shall  deem  necessary,  in  and  through  any  lands  or  grounds  adjoining  or  lying  near 
tn  any  highway,  upon  paying  the  owner  or  occupier  of  such  lands  or  grounds  ;  provided 
they  are  not  waste  or  common,  for  the  damages  which  he  shall  sustain  thereby,  to  be 
settled  and  paid  in  such  manner  as  the  damages  forgetting  materials  in  inclosed  lands 
or  grounds  are  herein  directed  to  be  settled  and  paid." 

Sect.  G8  enacts,  "  that  if  any  owner  or  occupier,  or  other  person  shall  alter,  obstruct, 
or  in  any  maimer  interfere  with  any  such  ditches,  &c.  after  they  shall  have  been  made 
by.  or  taken  under  the  charge  of  such  surveyor  or  district  surveyor,  and  without  his 
authority  and  consent,  such  owner,  occupier,  or  other  person  shall  be  liable  to  reimburse 
all  charges  and  expenses  which  may  be  occasioned  by  reinstating  and  making  good  the 
work  so  altered,  obstructed,  or  interfered  with,  and  shall  also  forfeit  any  sum,  not 
exceeding  three  times  the  amount  of  such  charges  and  expenses." 

Sect.  109  enacts,  "that  no  action  or  suit  shall  be  commenced  against  any  person 
for  any  thing  done  in  pursuance  of,  or  under  the  authority  of  this  act,  until  twenty- 
one  days'  notice  has  been  given  thereof  in  writing  to  the  justice,  surveyor,  or  person 
against  whom  such  action  is  intended  to  be  brought,  nor  after  sufficient  satisfaction 
or  tender  of  .satisfaction  has  been  made  to  the  party  aggrieved,  nor  after  three  calendar 
months  next  after  the  fact  committed  for  which  such  action  or  suit  shall  be  so  brought  ; 
ami  every  such  action  shall  be  brought,  laid,  and  tried  where  the  cause  of  action  shall 
have  arisen,  and  not  in  any  other  county  or  place;  and  the  defendant  in  such  action 
or  suit  may  plead  the  general  issue,  and  give  this  act  and  every  special  matter  in 
evidence  at  any  trial  which  shall  be  had  thereupon  ;  and  if  the  matter  or  thing  shall 
appear  to  have  been  done  under  or  by  virtue  of  this  act,  or  if  it  shall  appeal-  that  such 
action  or  suit  was  brought  before  twenty-one  days'  notice  thereof  given  as  aforesaid, 

orth.il  sufficient  satisfaetion  was  made  or  tendered  as  aforesaid,  or  if  any  action  or 
suit  shall  not  lie  commenced  within  the  time  before  limited,  or  shall  be  laid  in  any 
other  county  than  as  aforesaid  then  the  jury  shall  find  a  verdict  for  the  defendant 
therein ;  and  if  a  verdict  shall  be  found  for  such  defendant  or  if  the  plaint  iff  in  such 
act  ion  or  suit  shall  become  nonsuit,  or  suffer  a  discontinuance  of  such  action,  or  if  upon 
any  demurrer  in  such  action,  judgment  shall  be  given  for  the  defendant  therein,  then 

and  in  any  of  the  cases  aforesaid,  such  defendant  shall  have  C08t8  as  liel  ween  at  torney 
and  client,  and  shall  have  such  remedy  for  recovering  the  same  as  any  defendant  may 
have  for  his  or  her  costs  in  any  other  case  by  law." 
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It  was  contended  on  the  part  of  the  plaintiff's,  that  under  the  67th  section  of  the 
act,  it  was  the  duty  of  the  defendants  to  ascertain  the  amount  payable  to  the  plaintiffs 
by  way  of  compensation,  and  to  tender  the  same  before  they  entered  upon  the  land  ; 
or  that,  at  any  rate,  under  that  section  and  the  54th,  they  ought  themselves  to  have 
brought  the  matter  before  the  special  sessions,  so  that  the  amount  of  compensation 
might  have  been  there  ascertained  ;  and  that  not  having  done  either,  they  were 
trespassers  ab  initio.  The  defendants  admitted  that  a  verdict  must  pass  against  them 
upon  the  second  issue,  and  the  Lord  Chief  Justice  directed  the  jury  to  find  a  verdict 
for  the  defendants  upon  the  first  issue,  reserving  leave  to  the  plaintiffs  to  move  to 
enter  a  verdict  for  themselves  on  that  issue,  with  40s.  damages,  if  the  court  should  be 
of  opinion  that  the  defendants  were  not  protected  by  the  statute. 

April  16. — Channell  Serjt.,  in  last  Easter  term,  moved  accordingly,  citing  the 
following  cases:  Boyfidd  v.  Porter  (13  East,  200);  Paddock  v.  Forrester  (ante,  vol.  iii. 
p.  003  ;  3  Sc.  N.  E.  715).  [Tindal  C.  J.  referred  to  The  Sir  Carpenters?  case  (8  Co.  Rep. 
146  a.),  and  Cresswell  J.  to  Listerv.  Loblcy  (7  A.  &  E.  124).]     A  rule  nisi  being  granted, 

Adams  Serjt.  (with  whom  was  (}.  Hayes),  now  shewed  cause.  The  only  question 
for  argument  is,  whether  it  was  necessary  for  the  defendants  to  tender  amends.  The 
amount  of  such  amends  must  be  settled  by  the  justices  of  the  peace  in  special  sessions. 
By  the  forty-fifth  section  of  the  present  general  highway  act,  the  special  sessions  [552] 
are  appointed  by  the  justices  themselves.  The  way-wardens  have  no  power  to  call 
upon  the  justices  to  meet  in  sessions ;  though  under  the  former  highway  act  (13  G.  3, 
c.  78),  it  might  perhaps  have  been  said  that  the  surveyor  ought  to  have  procured  a 
sessions  to  be  held.  The  fifty-fourth  and  sixty-seventh  sections  of  the  5  &  6  W.  4, 
c.  50,  point  out  the  method  of  assessing  any  damages.  The  way-wardens  had  a  clear 
right  to  go  upon  the  land  and  make  the  drain  in  question  ;  and  the  statute  expressly 
directs  that  the  amount  of  damage  sustained  by  the  owner  shall  be  settled  by  the 
justices  at  a  special  session.  BoyjieM  v.  Porter  decides  that  such  is  the  only  mode  of 
settlement.  Lord  Ellenborough  C.  J.  there  says,  "The  parties  have  no  choice  of 
any  other  tribunal  to  rate  the  amends  in  any  case  within  the  act."  There  is  nothing 
in  the  present  case  to  take  it  out  of  that  principle.  It  is  said  there  was  no  tender  of 
amends  ;  but  none  is  required  by  the  statute  ;  and  such  a  requirement  would  have  been 
inconsistent  with  its  general  provisions.  A  tender  was  not  necessary  to  give  jurisdiction 
to  the  sessions.  It  is  then  said  that  it  is  the  duty  of  the  way-wardens  to  put  the  sessions 
in  motion  ;  but  it  is  the  party  who  says  he  is  injured  who  ought  to  complain  of  the 
injury.  The  drain  may  be  a  benefit  to  the  plaintiffs'  lands,  and  in  that  case  they  have 
no  claim  to  any  damages.  [Tindal  C.  J.  You'take  away  some  portion  of  his  soil ;  that 
may  be  worth  something.]  The  drain  would  be  covered  up,  so  that  nothing  would 
be  lost. 

But  even  assuming  it  was  the  duty  of  the  defendants  to  bring  the  matter  before 
the  justices,  there  was  no  laches  on  their  part.  Notice  of  action  was  given  within 
fourteen  days  after  the  act  complained  of;  and  it  cannot  be  contended  that  the 
defendants  were  bound  to  call  for  a  special  session  so  soon  after  the  work  was  done. 
No  period  is  limited  by  the  statute  within  which  the  session  must  be  held.  [Tindal  C.  J. 
By  the  109th  section,  [553]  twenty-one  days  must  intervene  between  the  notice  and 
the  commencement  of  the  action  ;  within  which  period  the  surveyors  might  tender 
amends  if  necessary,  or  go  before  the  justices.]  There  was  no  evidence  that  any 
sessions  were  held  in  the  interim  between  the  alleged  trespass  and  the  commencement 
of  the  action. 

But,  even  if  both  these  points  are  decided  against  the  defendants,  they  will  not  be 
trespassers.  The  act  gives  them  an  authority  to  enter  upon  the  land  ;  and  no  subse- 
quent nonfeasance  on  their  part,  can  make  them  trespassers  ab  initio.  The  plaintiffs 
may  have  a  remedy  against  the  defendants,  if  the  latter  have  been  guilty  of  any 
neglect,  by  an  action  on  the  case  ;  or,  possibly,  they  may  be  entitled  to  a  mandamus 
in  order  to  compel  the  defendants  to  go  before  the  justices.  By  the  109th  section, 
"  if  the  matter  or  thing  shall  appear  to  have  been  done  under  or  by  virtue  of  this 
act,  then  the  jury  shall  find  a  verdict  for  the  defendants  therein."  These  words  are 
imperative.  There  is  no  doubt  that  the  matter  in  question  was  done  under  the  act. 
If  it  had  been  done  bona  fide,  but  under  a  mistaken  view  of  the  powers  conferred  by 
the  act,  there  might  have  been  a  "  tender  of  satisfaction  ; "  in  which  case  also,  the 
defendants  would  have  been  entitled  to  a  verdict. 

Manning  Serjt,  (with  whom  was  Mellor)  shewed  cause.     The  case  of  Boyfidd  v. 
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Porter,  -decided  upon  the  construction  of  the  highway  act  of  the  13  G.  ■'?,  c.  83, — 
created  a  hardship,  which  was  probably  felt  by  the  legislature.  The  language  of  the 
sixty-seventh  section  of  the  present  act  is  very  different  from  that  of  the  twenty-ninth 
and  seventy-ninth  sections  of  the  former  act,  upon  which  that  case  turned.  By  the 
sixty-seventh  section  of  the  present  act,  the  way-warden  may  make  ditches,  &c.  "upon 
paying  the  owner  or  occupier  of  such  lands,  &c.  for  the  damages  which  he  shall  sustain 
thereby."  The  [554]  object  of  the  act  is,  to  put  parties  whose  lands  may  be  used, 
in  the  same  condition  as  those  whose  land  is  taken  by  canal,  or  railway,  companies. 
The  amount  to  be  paid,  nomine  damni,  should  be  assessed  before  the  and  is  taken. 
It  is  a  condition  precedent  to  the  right  to  enter.  [Tindal  C.  J.  How  could  it  be 
inquired  into  before  the  act  was  done?  How  could  the  way-wardens  ascertain  how 
long  they  might  lie  on  the  land,  or  what  would  exactly  be  required  to  be  done?]  The 
same  remark  would  apply  in  the  cases  of  railways  or  canals.  [Cresswell  J.  In  canal 
or  railway  acts  there  is  this  difference.  The  company  are  to  buy  the  land,  not  to  make 
compensation  to  the  owner  for  damage.  They  must,  therefore,  tender  the  price  of 
the  land  before  they  enter.]  The  court  of  King's  Bench  expressed  a  strong  opinion 
upon  this  point  in  Lister  v.  Lobley  (7  A.  &  E.  124).  If  the  payment  of  the  amount 
of  damage  is  not  a  condition  precedent,  then  the  sole  object  of  the  legislature,  in 
requiring  a  notice  of  action,  would  seem  to  be,  to  enable  the  party  to  go  before  the 
magistrate  in  order  to  ascertain  the  amount  of  damages.  It  is  true  that  the  words 
in  the  L09th  section  as  to  the  tender  of  satisfaction,  are  in  the  alternative — "if  it  shall 
appeal'  that  such  action  or  suit  was  brought  before  twenty-one  days'  notice  thereof 
given  as  aforesaid,  or  that  sufficient  satisfaction  was  made  or  tendered  as  aforesaid  " — 
But,  it  is  submitted  that  the  word  "  or  "  must  there  mean  "and";  otherwise  the  enact- 
ment is  of  no  effect.  If  the  way-wardens  did  an  act  not  within  the  statute,  they 
would  be  liable  as  any  other  persons;  the  obvious  meaning  of  the  enactment  is,  that 
in  every  case  there  shall  be  either  payment  or  tender  of  amends. 

As  to  the  mode  of  ascertaining  the  amount  of  compensation,  it  is  to  be  observed 
that  the  way  wardens  are  the  actors.  They  invade  the  land  of  another.  It  is  their 
[555]  duty,  then,  to  ascertain  the  amount  of  damage  to  be  tendered.  In  The  Six 
Uarpenters'  case,  there  was  no  time  limited  for  the  payment  of  the  price  of  the  wine. 
| Tindal  ('.  J.  What  time  is  limited  here?]  The  twenty-one  days  after  the  notice 
of  action.  [Tindal  C.  J.  Your  giving  notice  of  action  will  not  operate  as  a  statutory 
limitation.]  In  Paddo  /  v.  Forrester,  where  the  right  claimed  was  to  enter  and  dig  for 
minerals,  making  compensation,  there  was  no  provision  as  to  the  particular  time  when 
the  amount  of  compensation  was  to  be  tendered.  It  would  have  been  impossible 
there,  also,  to  ascertain  beforehand  the  amount  of  damage  that  might  be  done.  It 
might  be  only  to  the  extent  of  five  shillings,  or  it  might  reach  the  whole  value  of  the 
fee  simple. 

TlNDAL  C.  J.  It  appears  to  me  that  the  67th  section  of  the  general  highway 
BCl  does  not  make  the  ascertaining  of  the  damages,  or  the  payment  or  tender  thereof, 
S  condition  precedent  to  the  right  of  entry  upon  the  land  taken  under  the  authority 
of  the  act.  The  object  of  the  defendants  in  entering  upon  the  plaintiffs'  laud  was,  to 
make  a  drain  to  carry  off  the  water  from  the  adjoining  highway.  Under  the  67th 
Bection,  the  way-wardens  have  authority  to  make  drains,  &c.  in  any  lands  adjoining, 
"  upon  paying  the  owner  or  occupier  of  such  lands  or  grounds  for  the  damages  which 
he  shall  sustain  thereby."  It  would  be  most  favourable  for  the  plaintiffs  to  stop  at 
this   point:   for,  looking  at   the   words   "upon    paying   for   the   damages,"  it  might    be 

said  thai  tl ntry  on  the  land  and  the  payment  of  satisfaction  were  to  be  concurrent 

acts.  But,  as  it  is  obviously  impossible  to  pay  for  an  unknown  quantity  of  damage, 
it  there  had  been  no  reference  to  the  54th  section,  I  should  have  thought  the  condi- 
tio!  t   precedent,  but  subsequent,  and  thai  the  amount  must  therefore  be  bo 

thing  to  l,e  afterwards  ascertained.  P.ut  the  section  does  no!  [556]  stop  there  ;  for 
it  goes  on  to  say,  that  "the  damages  arc  to  be  settled  and  paid  in  such  manner  as  the 

damages  for  getting  materials  in  inclosed  lands  or  grounds  are  directed  to  be  settled 

and   paid."      This    refers    us    back    therefore    to   the    -Villi    section,  which    prescribes  the 

manner  in  which  such  last- nti 1  damages  are  to  be  settled  and  paid  for,     That 

section    gives   authority    to    the    waywarden    lo    enter    upon    certain    lands  and    take 

materials  for  the  highway,  "the said  surveyor  making  such  satisfaction  for  the  materials 

which   may   be  got  or  taken   away,  and   also   for   the   damage   d to   such    lands   or 

grounds  by  the  getting  and  carrying  away  the  same,  as  shall  be  settled  and  ascertained 
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by  order  of  the  justices  at  a  special  sessions  for  the  highways.''  I  cannot  see  any 
material  distinction  between  the  expression  "upon  paying"  in  the  67th  section,  and 
"  making  such  satisfaction  "  in  the  54-th.  The  case  of  Boyfield  v.  Porter  is  an  authority 
to  shew,  that  after  taking  the  materials  from  the  land,  the  determination  of  the 
amount  of  the  damage  is  left  to  the  sessions.  That  case  was  decided  upon  the  former 
highway  act,  the  1.3  Geo.  3,  c.  78.  Is  there  any  substantial  distinction  between  the 
provisions  of  that  act  and  those  of  the  present  act  !  I  think  there  is  not.  By  the 
29th  section  of  the  former  act,  the  surveyor  or  way-warden  was  authorised  to  enter 
upon  inclosed  lands,  and  to  carry  away  materials  for  the  highways  :  "  the  said  surveyor 
making  such  satisfaction  for  the  damage  to  be  done  to  such  lands  by  the  getting  and 
carrying  away  the  same,  as  shall  be  agreed  upon  between  him  and  the  owners,  &c,  and, 
in  case  they  cannot  agree,  then  such  satisfaction  and  recompense  shall  be  settled  and 
ascertained  by  order  of  one  or  more  justice  or  justices  of  the  peace,"  &c.  Except, 
therefore,  for  the  interposition  of  the  power  of  immediate  agreement  between  the  parties, 
in  the  13  Geo.  3,  c.  78,  the  mode  of  ascertaining  the  amount  of  damage  appears  to  be 
the  same  in  both  acts.  [557]  And  we  must,  in  this  case,  follow  the  decision  in 
Bo  ?</  v.  Porter,  namely,  that  the  amount  of  the  damage  must  be  fixed,  not  by  a 
jury,  but  by  the  magistrates  in  special  session. 

It  has  been  said  indeed,  that  even  if  the  making  or  tendering  of  compensation  is 
a  condition  subsequent,  still  there  was  a  duty  on  the  way-wardens  to  ascertain  the 
amount.  But  no  time  is  limited  by  the  act  for  their  doing  so.  The  notice  of  action 
given  by  the  plaintiff's,  will  not  have  the  effect  of  limiting  the  period.  There  is 
nothing  to  prevent  them  from  ascertaining  it  now. 

Coltman  .1.  I  am  of  the  same  opinion.  The  words  in  the  old  highway  act  are, 
"the  said  surveyor  making  such  satisfaction,  &c.  as  shall  be  agreed  upon;"  and  then 
if  the  parties  cannot  agree  "such  satisfaction,  &c.  shall  be  settled  and  ascertained"  by 
the  justices.  The  words  in  the  present  act,  "upon  paving  the  owner,  &c.  for  the 
damages  "  in  the  manner  pointed  out  by  a  former  section,  where  the  words  are  "  the 
said  surveyor  making  such  satisfaction,  &c.  as  shall  be  settled  and  ascertained  by  the 
justices,"  are  rather  more  like  a  condition  ;  but  I  think,  upon  the  old  decisions,  that 
they  do  not  amount  to  a  condition  precedent.  It  has  been  argued  that  even  if  the 
making  satisfaction  to  the  party  is  a  condition  subsequent,  still  it  was  the  duty  of  the 
way-wardens  to  go  before  the  magistrates,  and  to  make  a  tender,  before  action  brought. 
The  provisions  of  the  109th  section  are  relied  upon  in  support  of  that  proposition ; 
and  it  is  contended  that,  under  that  section,  a  way-warden  must  tender  satisfaction, 
and  therefore  that  he  is  bound  to  ascertain  the  amount  of  damage,  before  the  com- 
mencement of  the  action.  Where  a  way-warden  has  not  pursued  the  act  of  parliament, 
it  may  be  necessary  that  he  should  make  such  a  tender  of  amends  ;  but  I  think  that 
where  he  has  conformed  to  [558]  the  act,  it  is  not  necessary  that  he  should  go  before 
the  justices  at  a  special  session  in  order  to  ascertain  the  amount  of  damage  done.  If 
it  were  so,  it  would  involve  this  absurdity,  that  if  no  session  were  held  between  the 
time  when  the  act  complained  of  was  done,  and  the  commencement  of  the  action,  it 
would  be  impossible  to  ascertain  the  amount  of  damage  ;  ami  it  would  be  manifestly 
absurd  to  hold  that  a  party  was  bound  to  take  a  course  which  he  might  not  be  able 
to  adopt. 

Cressyvell  J.  concurred. 

Rule  discharged. 

Brown  v.  Copley,  Bart.,  Bland  and  Turton.     June  4,  1844. 

Where  goods  are  taken  by  special  bailiff's  under  an  attachment  to  compel  an  appear- 
ance in  the  county-court;  and  an  appearance  is  subsequently  entered,  whereupon 
the  sheriff'  issues  a  supersedeas  commanding  the  bailiff's  to  return  the  goods,  but 
the  bailiff's  refuse  to  do  so :  Held  that  the  sheriff'  is  not  guilty  of  a  conversion. 

Trover,  for  a  watch  and  other  chattels. 

Plea  by  the  defendant  Copley,  not  guilty  ;  and  issue  thereon. 

The  other  defendants  pleaded  first,  not  guilty  ;  secondly,  that  the  plaintiff  was  not 
possessed.  &c.  ;  upon  both  of  which  pleas  issue  was  joined  :  thirdly,  that  on  the  1st  of 
June  1843,  at  the  county -court  of  Sir  Joseph  William  Copley,  Bart.,  sheriff'  of  the 
county  of  York,  before  the  suitors  of  the  said  court,  holden  at  the  castle  of  York,  in 
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and  for  the  county  aforesaid,  within  the  jurisdiction  of  the  last-mentioned  court,  to 
wit,  on  the  day  and  year  aforesaid,  before  Sir  J.  W.  Copley,  Bart.,  sheriff  of  the  said 
county,  according  to  the  custom  of  the  said  county,  from  time  whereof  the  memory  of 
man  knoweth  not  to  the  contrary,  used  and  approved  of,  came  one,  Ann  Weldon,  by 
S.  W.  Turner,  her  attorney,  [559]  and  then  in  the  last-mentioned  court,  according  to 
the  custom  of  the  last-mentioned  court,  levied  her  certain  plaint  against  the  now 
plaintiff,  in  a  plea  of  trover,  for  damages  to  the  amount  of  39s.  lid.,  for  a  certain 
cause  of  action  arising  and  happening  within  the  jurisdiction  of  the  last-mentioned 
court ;  that  thereupon  such  proceedings  were  had, — as  by  the  entry  and  proceedings 
of  the  said  court,  still  remaining  in  the  said  last-mentioned  court,  fully  appears, — that 
the  said  Sir  J.  \Y.  Copley,  Bart.,  sheriff  of  the  said  county  as  aforesaid,  afterwards,  to 
wit,  on  the  12th  of  July  1843,  and  within  the  jurisdiction  of  the  said  court,  issued 
his  certain  precept  under  the  seal  of  his  office,  and  bearing  date  the  12th  July  1843, 
to  the  said  James  Bland  and  James  Turton,  bailiffs  for  the  purpose  of  executing  the 
said  precept  specially  deputed,  whereby  the  said  sheriff  commanded  the  said  James 
Bland  and  James  Turton  that  they,  or  one  of  them,  should  attach  the  now  plaintiff, 
by  his  goods  and  chattels,  that  he  might  be,  and  appear,  at  the  castle  of  York,  in  the 
said  county,  at  the  next  county-court  to  be  there  holden,  on  Wednesday  the  9th  of 
August,  then  next,  to  answer  the  said  Ann  Weldon  in  an  action  of  trover,  damages 
39s.  lid.,  and  that  they  should  have  there  the  said  precept;  which  precept  was,  after- 
wards, and  before  the  said  return  thereof,  to  wit,  on  the  21st  of  July  1843,  and  within 
the  jurisdiction  of  the  last-mentioned  court,  delivered  to  the  said  James  Bland  and 
James  Turton,  who  did  afterwards,  to  wit,  at  the  same  time  when,  &c,  and  whilst  the 
said  precept  was  in  force,  and  within  the  jurisdiction  of  the  last>mentioned  court,  take 
and  seize  the  said  goods  and  chattels  in  the  declaration  mentioned,  as  it  was  lawful 
for  them  to  do  for  the  cause  aforesaid ;  being  the  conversion  in  the  declaration 
mentioned.     Verification. 

New  assignment  to  the  last-mentioned  plea ;  that  the  plaintiff  issued  his  writ  in 
this  suit,  and  declared  there-[560]-upon,  not  for  the  conversion  in  the  said  plea 
mentioned,  but  for  the  conversion  under  the  circumstances  thereinafter  mentioned  ; 
and,  further,  that  the  said  Sir  J.  W.  Copley,  so  being  sheriff  as  aforesaid,  according 
to  the  course  and  practice  of  the  said  court,  afterwards,  and  after  the  issuing  of  the 
precept  in  the  third  plea  mentioned,  to  wit,  on  the  24th  of  July  1843,  duly  issued  his 
certain  precept  in  writing,  under  the  seal  of  his  office,  called  a  supersedeas,  bearing 
date  the  day  and  year  last  aforesaid,  directed  to  the  said  James  Bland  and  James 
Turtun,  his  bailiffs,  whereby,  after  reciting  that  by  the  said  precept  under  the  seal 
of  his  office  (thereby  meaning  the  said  attachment)  he  had  commanded  them  that  they, 
or  one  of  them,  should  attach  the  now  plaintiff  by  his  goods  and  chattels,  so  that  he 
might  be  and  appear  at  the  castle  of  York,  in  the  county  of  York,  at  the  then  next 
county  court,  to  be  there  holden  fur  the  said  county  on  Wednesday,  the  9th  day  of 
August  1843,  to  answer  the  said  Ann  Weldon  in  the  said  action  in  trover,  and  also 
reciting  that  the  now  plaintiff  had  appeared  toanswerthe  said  Ann  Weldon  in  the 
plea  aforesaid,  and  as  aforesaid,  the  said  Sir  J.  W.  Copley,  so  being  sheriff,  as  afore 
said,  did  thereupon  command  the  said  James  Bland  and  James  Turton,  that,  from  the 
execution  of  the  last-mentioned  preeept  they  should  altogether  desist,  and  that  if  any 
goods  or  chattels  of  the  now  plaintiff  had  been  seised  by  them,  or  either  of  them,  under 
the  said  precept,  then  without  delay  they  should  eause  the  same  to  be  restored  and 
deliverer  1  to  the  now  plaintiff;  that  afterwards,  and  after  the  issuing  of  the  said  precept 
called  a  supersedeas,  and  before  the  return  thereof,  to  wit,  on  the  25th  of  July  1843, 
the  said  James  Bland  and  J  ami's  Tint  on,  then  being  and  continuing  in  possession  of 
the  goods  and  chattels  so  taken  and  seized  as  in  the  third  plea  mentioned  as  such 
bailiffs,  had  notice  of  the  said  supersedeas,  and  were  served  therewith,  and  the  said 
[561]  James  Bland  and  James  Turton  were  thereupon  then  duly  requested  by  the 
now  plaintiff,  under  and  by  virtue  of  the  said  supersedeas,  without  delay  to  restore 

and  deliver  to  him  the  g Is  and  chattels  and  every  of  them,  according  to  the  said 

precept  called  a  supersedeas  ;  bul  to  restore  or  deliver  the  said  g Is  and  chattels,  or 

any  of  them,  the  defendants  Bland  and  Turton  wrongfully  and  unjustly  wholly  refused, 
and  then  converted  and  disposed  of  the  same  to  their  own  use  ;  which  was  tho  con- 
version of  the  g Is  ami  chattels  in  Hie  declaration  mentioned  ;  ami  that  Buch  conver- 
sion above  newly  assigned,  was  another  and  different  conversion  from  the  conversion 
in  tho  third  plea  mentioned,  and  therein  attempted  to  be  justified.  Yoritieation. 
C.  P.  xiii.— 8 
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Plea  by  the  defendants  Bland  and  Turton  to  the  new  assignment — not  guilty. 

At  the  trial  of  the  cause  before  Coltman  J.  at  the  last  assizes  for  Yorkshire,  the 
following  facts  appeared  : — 

In  June  1843,  Ann  Weldon  commenced  an  action  of  trover  against  the  now 
plaintiff,  in  the  county-court  of  Yorkshire,  of  which  county  the  defendant  Copley 
was  sheriff.  That  action  was  brought  in  respect  of  certain  goods  which  had  been 
distrained  by  the  now  plaintiff  for  rent.  A  summons  having  been  served  upon  the 
now  plaintiff,  calling  upon  him  to  appear  at  the  county -court  on  the  12th  of  July 
following,  and  no  appearance  having  been  entered  on  his  behalf  according  to  the 
practice  of  the  said  court,  an  attachment  issued  against  him  on  the  day  last-mentioned, 
of  which  the  following  is  a  copy  : — 

"Attachment,  Yorkshire,  to  wit.— Sir  Joseph  William  Copley,  Bart.,  sheriff  of  the 
said  county  of  York,  to  James  Bland  and  James  Turton,  bailiffs  for  this  purpose 
specially  deputed,  greeting ;  I  command  you  that  you,  or  one  of  you,  do  attach  Roger 
Brown  by  his  goods  and  chattels,  so  that  he  may  be,  and  appear,  at  [562]  the  castle 
of  York,  in  the  county  of  York,  at  the  next  county-court  to  be  there  holden  for  the 
same  county,  on  Wednesday,  the  9th  day  of  August  next,  to  answer  to  Ann  Weldon 
in  an  action  of  trover,  damages  39s.  lid.  and  that  you  have  there  this  precept. 

"Given,  under  the  seal  of  my  office,  this  12th  day  of  July  1843, 

"  By  the  county-clerk." 

On  the  15th  of  Jul}',  the  defendants  Bland  and  Turton,  in  execution  of  this  process, 
entered  the  now  plaintiff's  house,  and  seized  and  carried  away  the  goods  which  were 
the  subject  of  the  present  action. 

An  appearance  was  subsequently  entered  on  behalf  of  the  now  plaintiff;  whereupon, 
at  his  instance,  the  following  supersedeas  was  issued  : — 

"  Supersedeas,  Yorkshire,  to  wit. — Sir  Joseph  William  Copley,  Bart.,  sheriff  of  the 
county  of  York,  to  James  Bland  and  James  Turton,  my  bailiffs,  greeting;  whereas  by 
a  precept  under  the  seal  of  my  office,  I  lately  commanded  you  that  you,  or  one  of 
you,  should  attach  Roger  Brown  by  his  goods  and  chattels,  so  that  he  might  be  and 
appear  at  the  castle  of  York,  in  the  county  of  York,  at  the  next  county-court  to  be 
there  holden  for  the  said  county,  on  Wednesday  the  9th  day  of  August,  to  answer 
Ann  Weldon  in  an  action  in  trover  :  now,  because  the  said  Roger  Brown  hath  appeared 
to  answer  the  said  Ann  in  the  plea  aforesaid,  I  command  you  that  from  the  execution 
of  the  aforesaid  precept  you  do  altogether  desist ;  and  if  any  goods  or  chattels  of  the 
said  Roger  have  been  seized,  by  you  or  either  of  you,  under  the  said  precept,  that 
then,  without  delay,  you  cause  the  same  to  be  restored  and  delivered  to  the  said 
Roger. 

"Given,  under  the  seal  of  my  office,  the  24th  day  of  July  1843, 

"By  the  county -clerk." 

[563]  The  supersedeas  was  served  upon  the  defendants  Bland  and  Turton  ;  and  a 
rule  was  afterwards  obtained  in  the  county-court  ordering  the  then  plaintiff  to  give 
up  the  goods ;  but  the  now  plaintiff  was  unable  to  obtain  restitution  thereof. 
Whereupon  the  present  action  was  commenced. 

It  further  appeared  that  there  were  no  regular  bailiffs  of  the  county-court, — that 
the  defendants  Bland  and  Turton  had  been  specially  appointed  bailiffs  in  this  matter, 
at  the  request  of  the  then  plaintiff's  attorney ;  and  that  an  indemnity  had  been  given 
by  him  to  the  defendant  Copley.  It  was  objected,  on  behalf  of  the  defendant  Copley, 
that  this  indemnity  was  not  admissible  for  want  of  a  stamp,  it  being  shewn  that, 
although  the  value  of  the  goods  seized  was  only  81.,  the  costs  in  addition  would  make 
up  a  sum  above  201.  The  learned  judge,  however,  received  the  indemnity ;  which 
was  as  follows ; 

"  In  the  county-court  of  Yorkshire, 

"Ann  Weldon,  Plaintiff,  and  Roger  Broun,  Defendant. 

"I  do  hereby  certify  that  the  summons  issued  in  this  cause  was  duly  and  legally 
served  upon  the  above-named  defendant,  previously  to  the  day  on  which  the  said 
defendant  was  thereby  required  to  appear.     And  I  do  hereby  request  the  sheriff  of 
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Yorkshire  and  his  county-clerk,  to  issue  an  attachment  in  this  cause  against  the  said 
defendant,  and  to  direct  the  same  to  James  Bland  and  James  Turton,  bailiffs  specially 
to  be  appointed  for  the  purpose  of  levying  the  same.  And  I  do  hereby  undertake  to 
indemnify  and  save  harmless  the  said  sheriff  and  his  county-clerk,  of  and  from  and 
against  [564]  all  costs,  charges,  damages,  and  expenses  which  they  or  either  of  them 
may  sustain,  expend,  or  be  put  unto,  by  reason  of  the  execution  of  the  said  attachment, 
or  any  misconduct,  negligence,  or  misbehaviour  of,  or  by  the  said  bailiffs  so  to  be 
appointed,  or  either  of  them,  in  or  about  the  same,  or  in  anywise  relating  thereto. 
Dated,  this  20th  day  of  July  in  the  year  of  our  Lord  1843. 

"  (Signed)  Hy.  Wm.  Dyson, 

"  Agent  for  the  above-named  plaintiff." 

It  was  further  objected  on  behalf  of  the  defendant  Copley,  that  the  sheriff,  being 
a  judicial  officer,  was  not  liable  for  the  misconduct  of  the  bailiffs  in  not  obeying  the 
supersedeas.     This  objection  was  also  over-ruled. 

A  verdict  was  entered  for  the  plaintiff  against  all  the  defendants  upon  all  the 
issues,  except  that  taken  upon  the  third  plea :  and  upon  that,  the  verdict  was  also 
entered  for  the  plaintiff'  against  the  defendant  Bland  only  ;  leave  being  reserved  to 
the  defendant  Copley  to  move  to  enter  a  verdict  for  himself  upon  the  points  above 
mentioned. 

Byles  Serjt.  in  Easter  term  last,  obtained  a  rule  nisi,  upon  the  leave  reserved,  or 
for  a  new  trial,  upon  this  point,  that  as  the  defendant  Copley  was  found  guilty, 
generally,  he  must  be  taken  to  have  been  found  guilty  of  the  same  act  or  matter  in 
respect  of  which  the  defendant  Bland  was  found  guilty  ;  but  that  was  shewn,  under 
the  new  assignment,  to  have  been  an  act  or  matter  expressly  forbidden  by  the 
defendant  Copley. 

Talfourd  Serjt.  (with  whom  was  Pashley)  now  shewed  cause.  Notwithstanding 
the  supersedeas,  the  sheriff  was  responsible  for  the  conversion  by  the  bailiff".  This 
proposition,  though  startling  at  first,  is  consistent  with  the  principle  on  which  a  sheriff 
is  generally  held  respon-[565]-sible  for  the  acts  of  his  officer.  In  Smmderscm  v.  Baker(a) 
two  passages  were  cited  from  2  Koll.  Abr.  552  (tit.  Trespass  (0),  pi.  9  and  10;  and 
see  20  Vin.  458,  pi.  10,  in  marg.),  in  the  first  of  which  it  is  said — "If  the  sheriff' 
makes  a  warrant  to  the  bailiff  of  a  franchise  to  take  the  goods  of  a  man  in  execution, 
and  he  mistakes  the  goods  and  takes  the  goods  of  another  man,  the  bailiff  is  the 
trespasser  and  not  the  sheriff:"  in  the  second — "If  a  man  be  arrested  by  the  bailiff's 
of  the  sheriff,  and  thereupon  he  sheweth  to  them  a  supersedeas  to  discharge  him,  and 
the  luilitt's  refuse  it,  anil  afterwards  detain  him  in  prison,  he  shall  have  false  imprison 
ment  against  the  bailiff's  and  not  against  the  sheriff'."  But,  notwithstanding  these 
authorities, — which  would  seem  to  be  in  favour  of  the  defendant  Copley  in  the  present 
case, — the  court  held  that  trespass  lies  against  a  sheriff  for  taking  the  goods  of  A. 
instead  of  the  goods  of  B.  by  the  sheriff's  bailiffs,  under  his  wan-ant  upon  a  fieri  facias. 
In  that  case  there  was  certainly  some  evidence  of  recognition  by  the  sheriff';  but 
Tyler  \.  Johnson,  and  other  eases,  there  cited  by  Nares  J.,  establish  that  a  sheriff  is 
responsible  for  a  mistake  of  his  bailiff'.  [Cresswell  J.  In  Tyler  v.  Johnson  the  writ, 
was,  tn  arrest  a  man  in  Staffordshire,  and  the  bailiff  arrested  him  in  Worcestershire  ; 
lie  was  there  acting  in  pursuance  of  tin'  authority  from  the  sheriff',  though  not  according 
to  it.  It  is  like  the  cases  where  parties  have  been  held  entitled  to  the  protection  of 
a  statute.  Iii  the  first  cited  case  from  Roll.  Abr.,  it  appears  that  the  bailiff'  was  a 
bailiff  of  a  franchise.  (His  lordship  also  referred  to  the  same  authorities  from  Roll. 
Alir.  as  cited  in  Com.  Dig.  tit.  Trespass  (C.  1).)  [Tindal  C.  J.  The  bailiff'  of  a 
franchise  is  not,  the  immediate  servant  of  the  sheriff  (c).]  There  is,  no  doubt,  ili.n 
dis-[566]-tinction.  Bui  the  proposition  contended  for  has  been  established  by  later 
case...  Parrot  v.  Mwmford  (2  Esp.  X.  P.  C.  585),  Pria  v.  Peel  (I  X.  C.  380,  L  Scott, 
205),  Smart  v.  HutUm  (8  A.  &  E.  568,  n.,  2  X.  &  M.  126),  Woodgak  v.  Knatchbutt  (2  T.  I.'. 
148),  Balme  v.  Hutton  (9  Bingh.  471,  3  Mo.  &  Sc.  I,  1  ('.  &  M.  262,  2  Tyrwh.  620). 
In  Raphael  v.  Goodma/n  (8  A.  &  E.  565,  3  X.  &  P.  5  17),  the  sheriff  was  even  held  liable 
for  the  fraud  of  his  officer.     [Tindal  C.  J.     How  can  the  detainer  of  the  -, I     here 

(a)  .'!  W'ils.  309,  2  W.  111.  832.     See  the  observations  on  these  different   reports, 
1  Dougl.  43,  and  ib.  n.  12. 

(c)  Vide  per  Lord  Mansfield  C.  J.  in  Arkworth  v.  Kempe,  1  Dougl.  12. 


228  BROWN    V.   COPLEY  7  MAN.  &  G.  567. 

after  the  supersedeas  be  said  to  be  an  execution  of  the  writ  of  attachment  1  ]  The 
only  object  of  the  attachment  was  to  compel  an  appearance  :  and  as  soon  as  the 
appearance  was  entered  the  attachment  was  at  an  end.  The  bailiff  takes  the  goods 
by  the  sheriff's  authority  ;  and  if  he  afterwards  keep  them,  although  ordered  to  give 
them  up,  he  does  so  under  or  by  virtue  of  that  authority.  [Cresswell  J.  It  seems 
at  most  to  be  a  mere  nonfeazance  on  the  part  of  the  sheriff.  He  does  not  deliver  back 
the  goods.  But  he  orders  his  bailiffs  to  deliver  them  back.  There  is  no  conversion 
up  to  that  time.  The  only  evidence  of  conversion  afterwards,  is,  the  refusal  of  the 
bailiffs,  to  deliver  back  the  goods :  but  as  the  sheriff  had  ordered  them  to  give  them 
up,  how  can  you  say  that  the  refusal  of  the  bailiffs  is  evidence  of  a  conversion  by  the 
sheriff?]  The  original  power  of  control  over  the  goods  was  derived  from  the  sheriff. 
There  are  many  cases  in  which  a  master  is  held  liable  for  the  acts  of  his  servant, 
although  the  latter  may  be  expressly  ordered  not  to  do  them.  As  if  a  coachman  were 
driving  his  master,  and  were  ordered  not  to  drive  so  fast,  but  he  nevertheless  con- 
tinued to  do  so,  and  an  accident  occurred  in  consequence,  the  master  would  be  respon- 
sible for  the  injury.  [Cresswell  J.  In  that  ease  the  coachman  would  still  be  driving 
for  his  [567]  master,  though  driving  badly.]  So,  here  it  is  submitted  the  bailiffs  were 
holding  for  the  sheriff,  though  holding  improperly.  They  set  up  no  claim  of  their 
own  to  the  property.  What  they  did  was  done  under  colour  of  the  attachment. 
They  disregarded  the  supersedeas.  [Tindal  C.  J.  The  point  in  question  seems  to  ber 
whether  the  effect  of  the  supersedeas  is  not  to  nullify  the  writ  of  attachment,  so  that 
the  bailiff  is  no  longer  bailiff/] 

The  learned  Serjeant  also  contended,  that  the  sheriff,  though  judge  of  the  county 
court,  was  not  acting  as  a  judicial  officer  in  the  issuing  of  merely  ministerial  process  (a)  ; 
Holroyd  v.  Breart  (2  R  &  A.  47:!),  Tinsley  v.  Nassau  (Moo.  &  M.-dk.  52,  2  Carr.  &  P. 
582),Dalt.  Sheriff,  pp.  406,  407,  416,  Com.  Dig.  tit.  County  (C.  2,  C.  9),  Y.  B.  6  Ed.  4, 

3  b.  (M.  6  E.  4,  fo.  3,  pi.  9),  2  Inst.  225,  312,  or  that  at  any  rate  by  taking  an 
indemnity  he  had  lost  the  protection  of  the  judicial  character:  Brm/lii/  v.  Carr  (ante, 
vol.  iii.  p.  221,  •".  Se.  X.  R  523),  Twimo  v.  Morris  (2  C.  M.  &  R.  298,  5  Tyrwh.  949, 

4  Dowl.  P.  C.  224)  :  and  also  that  the  indemnity  was  admissible  without  a  stamp 
under  the  55  G.  3,  c.  1S4,  sched.  part  i.  tit.  Agreement;  Orford  v.  Cole  (2  Stark. 
N.  P.  C.  351).  [Cresswell  J.  on  this  point  referred  to  >'/<■/, .C,,/  v.  Il'luilr  (S  Carr. 
&  P.  534).] 

Byles  Serjt.  (with  whom  was  Hugh  Hill),  in  support  of  the  rule.  It  is  important 
to  consider  the  state  of  the  pleadings.  The  issuing  of  the  supersedeas,  by  which  the 
defendant  Copley  commanded  the  other  two  defendants  as  his  bailiffs  to  deliver  up 
the  goods  to  the  plaintiff  appears  on  the  record.  There  is  a  joint  verdict  against 
Copley  and  Bland  ;  the  plaintiff  therefore  is  seeking  to  charge  the  sheriff  for  not 
delivering  up  the  goods  which  he  had  directed  should  be  given  up.  The  authorities 
[568]  cited  from  Roll.  Abr.  have  never  been  overruled.  In  Cook  v.  Palmer  (6  B.  &  C. 
739,  9  D.  &  R.  723)  the  sheriff  was  held  not  responsible  where  his  officer  had  trans- 
gressed his  duty.  The  same  principle  was  acted  upon  in  Orowder  v.  Long  (8  B.  &.  C. 
598,  3  Mann.  &  R.  17),  where  Littledale  J.  said,  "The  rule  is,  that  the  act  of  the 
officer  in  the  execution  of  the  authority  received  from  the  sheriff,  is  the  act  of  the 
sheriff.  But  here,  the  act  done  by  the  officer  was  an  act  done,  not  in  pursuance,  but 
in  direct  contravention,  of  that  authority."  So,  in  this  case,  the  detention  of  the 
goods  by  the  bailiff  was  in  direct  contravention  of  the  supersedeas.  [Coltman  J.  In 
'  'rowder  v.  Long,  which  was  an  action  for  money  had  and  received  by  the  sheriff 
against  an  execution-creditor,  it  appeared  that  the  improper  act  of  the  officer  had  been 
done  by  the  desire  of  the  defendant.]  That  is  not  the  ground  upon  which  Littledale  J. 
founds  his  judgment.  The  present  case  however  goes  further  than  those  cited,  by 
reason  of  the  issue.  Upon  the  pleadings  as  they  stand,  it  is  an  absolute  impossibility 
that  the  sheriff  should  be  found  guilty  of  the  conversion.  [Coltman  J.  Not  an 
absolute  impossibility  ;  for  he  might  have  revoked  the  supersedeas.]  It  would  be 
impossible,  if  he  did  nothing  more  than  is  shewn  upon  the  record.  It  further  appeared 
from  the  evidence,  that  the  sheriff,  by  granting  the  rule,  by  which  the  then  plaintiff 
was  required  to  give  up  the  goods,  repudiated  the  act  of  the  bailiffs.  In  all  the  cases 
relied  upon  by  the  other  side,  the  bailiff,  though  in  the  wrong,  thought  he  was  acting 

(a)  The  judgment  of  the  court  having  been  given  upon  the  first  point  only,  the 
argument  upon  the  second  and  third  points  is  not  reported. 
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under  the  authority  of  the  sheriff.  Here,  the  bailiff  was  acting  in  opposition  to  such 
authority.     (The  learned  serjeant  was  then  stopped  by  the  court.) 

TlNDAL  C.  J.  It  appears  to  me  that  the  rule  for  entering  a  verdict  for  the  defen- 
dant Copley  must  be  [569]  made  absolute.  The  question  is,  whether  the  sheriff  is 
shewn  to  have  been  guilty  of  a  conversion — whether  the  refusal  to  deliver  the  goods 
is  to  be  considered  as  the  joint  act  of  the  sheriff  and  the  bailiff,  or  as  the  act  of  the 
bailiff  alone.  It  appears  to  me  that  it  was  the  act  of  the  bailiff  alone ;  and  I  think 
that  at  that  time  he  was  not  acting  as  the  servant  to  the  sheriff.  The  sheriff,  generally 
speaking,  acts  by  his  servants  ;  and  he  is  not  allowed,  when  they  act  by  his  authority, 
to  put  his  responsibility  upon  their  shoulders.  In  this  case,  the  warrant  issued  by  the 
sheriff  authorised  the  bailiff,  as  his  servant,  to  seize  the  goods  in  question.  After  that, 
however,  came  the  supersedeas  ;  which  made  the  previous  writ,  and  also  the  warrant, 
inoperative.  The  consequence  is,  that  although  the  sheriff  may  have  been  liable  for 
the  original  taking,  and  for  all  that  was  done  up  to  the  time  of  the  supersedeas,  he  is 
not  responsible  for  what  was  done  afterwards,  that  being  done  by  one  of  the  bailiffs 
upon  his  own  authority.  The  supersedeas  is  a  direct  command  to  the  bailiffs  to 
deliver  up  the  goods ;  and  it  would  be  making  the  sheriff  liable  for  an  act  of  his 
servant  after  the  authority  of  that  servant  had  been  determined,  if  we  were  to  hold 
the  sheriff  liable.  The  passage  from  2  Roll.  Abr.  Trespass  (0),  pi.  10,  is  an  express 
Authority  on  the  point,  which  has  never  been  overruled ;  and  it  applies  to  goods  as 
well  as  to  persons. 

Coltman  J.  I  should  have  hesitated  a  considerable  time  before  I  assented  to  the 
proposition  that  in  this  case  the  sheriff  was  not  liable  for  the  act  of  his  bailiff,  but  for 
the  authority  from  Rolle's  Abridgment,  which  my  lord  has  just  referred  to,  and 
which  I  consider  to  be  even  stronger  than  the  present  case.  Here,  the  sheriff  appears 
to  me  to  be  in  a  better  situation  than  where  the  process  issues  from  a  superior  court. 
In  that  case  he  is  bound  to  execute  it.  But  here,  the  sheriff  is  [570]  a  judge;  he 
issues  his  process  to  the  bailiffs,  who  act  upon  it  on  their  own  behalf,  and  are  bound 
to  do  so.  The  sheriff,  if  liable  at  all,  is  not  liable  for  issuing  the  process,  but  for 
identifying  himself  with  the  bailiffs  by  reason  of  the  indemnity.  The  case  from 
Rolle's  Abridgment  seems  a  decisive  authority  that  he  is  not  liable  for  any  acts  of  the 
bailiffs  after  the  issuing  of  the  supersedeas. 

Cres.swell  J.  It  is  not  necessary  to  pronounce  any  opinion  as  to  the  position  of 
the  sheriff  in  the  county  court ;  though  there  are  strong  authorities  to  shew  that  he  is 
a  judicial  officer.  The  sheriff  issues  process  as  of  the  court ;  and  if  it  is  not  issued  by 
the  court,  it  would  be  as  though  none  were  issued.  But  it  is  not  necessary  to  con- 
sider whether  the  sheriff,  in  this  case,  might  have  rendered  himself  liable  for  a  wrongful 
act  in  the  first  instance ;  because,  as  the  pleadings  stand,  it  is  by  his  own  order  to  do 
what  was  right,  that  he  is  sought  to  be  made  liable  for  the  bailiff's  doing  something 
that  was  wrong.  The  replication,  too,  it  is  to  be  observed,  does  not  allege  a  con- 
version, but  only  sets  out  evidence  of  a  conversion  (a).  The  authority  from  Rolle's 
Abridgment  appears  to  me  decisive  ;  and  no  doubt  has  ever  been  thrown  upon  it. 

Rule  absolute. 

[571]    Huxley  v.  Bull.    June  8,  1844. 

[S.  C.  8  Scott,  N.  R.  395  ;  2  I).  &  L.  340  ;  13  L.  J.  G.  P.  217.] 

In  debt  by  A.  against  B.,  for  goods  sold,  B.  pleaded,  that  before  action,  C,  the  agent- 
of  A.,  in  that  behalf,  obtained  from  B.,  for  and  on  account  of  the  debt,  a  bill  of 
exchange  accepted  by  B.,  payable  at  a  period  which  had  not  elapsed,  and  that  C. 
handed  over  to  A.,  and  A.,  before  action  brought,  received  the  same  for  and  on 
account  of  the  debt,  &c.  Replication,  that  ('.  received  tin?  bill  without  the  consent, 
knowledge,  or  authority  of  A.,  and  that  afterwards,  and  before  action,  A.  gave 
notice  thereof  to  B. ;  and  that  afterwards,  and  within  a  reasonable  time,  the  l>ill 
was  returned  to  B.  by  C.      Rejoinder,  that  C.  received  the  bill  with  the  consent,  >V'c.  of 

(a)  The  replication  does  not  adopt  the  conversion,  confessed  in  the  plea,  but  pro- 
fesses to  new-assign  a  different  conversion.  Rut  as  tho  replication  only  sets  out 
evidence  without  alleging  a  conversion  in  fact,  it  seems  to  be  not  merely  a  departure 
from  the  declaration,  but  to  negative  the  causo  of  action. 
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A. — The  (so  called)  bill  was  taken  (a  blank  being  left  for  the  name  of  the  drawer), 
without  the  plaintiff's  authority,  and  the  plaintiff,  by  letter  to  the  defendant, 
repudiated  the  transaction,  but  did  not  return  the  bill. — The  jury  having  returned 
a  verdict  for  the  defendant,  the  court  granted  a  new  trial  without  costs  ;  but — 
Held,  that  the  plaintiff  was  not  entitled  to  judgment  non  obstante  veredicto. 

Debt  for  goods  sold  and  delivered,  and  for  money  due  upon  an  account  stated. 

The  defendant  pleaded, — first,  never  indebted,  on  which  issue  was  joined  ;  secondly. 
as  to  591.  17s.  4d.  parcel,  &c,  and  the  debt  and  causes  of  action  in  respect  thereof  ; 
that  after  the  accruing  of  the  debt  and  causes  of  action  in  the  declaration  mentioned, 
as  to  the  said  sum  of  591.  17s.  4d,  parcel,  &c,  and  before  the  commencement  of  the 
suit,  to  wit,  on,  &c.  one  George  Hibbert,  the  agent  of  the  plaintiff  in  that  behalf, 
obtained  and  procured  from  the  plaintiff,  for  and  on  account  of  the  said  sum  of  591. 
1 7s.  id.  parcel,  &c,  and  the  debt  and  causes  of  action  in  the  declaration  mentioned  in 
respect  thereof,  a  certain  bill  of  exchange  in  writing  for  the  sum  of  591.  17s.  bearing 
date  a  certain  day  and  year,  to  wit,  &c.,  and  accepted  by  the  defendant,  and  payable 
three  months  after  the  date  thereof  (which  period  had  not  yet  elapsed)  ;  which  bill 
of  exchange  Hibbert  then  delivered  and  handed  over  to  the  plaintiff,  and  the  plaintiff 
then  before  the  commencement  of  the  suit,  to  wit,  on,  &c,  took  and  received  the  same 
for  and  on  account  of  the  said  sum  of  591.  1 7s.  4d.  paid,  &c.  as  aforesaid,  and  the  debt 
and  causes  of  action,  &c  :  verification. 

[572]  Replication  to  the  second  plea,  that  Hibbert  took  and  received  the  said  bill 
from  the  defendant,  without  the  consent  or  knowledge  of  the  plaintiff,  and  without 
any  authority  from  the  plaintiff  in  that  behalf ;  and  that  afterwards,  and  before  the 
commencement  of  the  suit,  and  within  a  reasonable  time  in  that  behalf,  to  wit,  on,  &c, 
the  plaintiff  caused  notice  of  the  premises  to  be,  and  notice  of  the  premises  was  then 
given  to,  and  received  by,  the  defendant;  and  that  afterwards,  and  within  a  reason- 
able time  in  that  behalf,  to  wit,  on  the  day  so  given  last  aforesaid,  the  said  bill  was 
returned  by  the  plaintiff  to  the  defendant :   verification. 

Rejoinder  that  Hibbert  took  and  received  the  said  bill  from  the  defendant  with 
the  consent,  knowledge,  and  authority  of  the  plaintiff,  in  manner  and  form  as  the 
defendant  had  in  his  said  plea  in  that  behalf  alleged  :  concluding  to  the  country  ;  on 
which  issue  was  joined. 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  last  Surrey  assizes,  the  following 
facts  appeared. 

The  plaintiff  was  a  wholesale  tobacconist  resident  in  London;  the  defendant  was 
a  retail  tobacconist  at  Birmingham,  and  was  indebted  to  the  plaintiff  in  the  sum  of 
571.  1 7s.  4d.  for  goods  supplied  to  him  upon  credit.  George  Hibbert,  the  plaintiff's 
traveller,  called,  on  the  defendant  at  the  time  that  the  credit  expired,  and  demanded 
payment.  The  defendant  requested  him  to  take  a  bill  at  three  months,  which  Hibbert 
consented  to  do  ;  and  a  bill  was  accordingly  drawn  at  that  period  for  591.  17s.,  and 
accepted  by  the  defendant,  a  blank  being  left  for  the  plaintiff  to  insert  his  name  as 
drawer.  Hibbert,  who  was  called  as  a  witness,  stated  that  he  had  no  authority  from 
the  plaintiff  to  receive  bills.  The  plaintiff,  as  soon  as  he  received  the  document  in 
question,  wrote  the  following  letter  to  the  defendant  : — 

"London,  December  15th,  1843. 
"Sir, — It  is  contrary  to  my  rules  to  take  bills,  and  [573]  I  cannot  receive  your 
acceptance  in  payment  of  my  account :  it  is  now  overdue  ;  and  I  must  request  a  remit- 
tance of   part  or  the  whole  amount  as  soon  as  possible,  when  I  will  return  your 
acceptance." 

The  defendant  replied  as  follows  : — 

"Birmingham,  December  16th,  1843. 

"  Sir, — In  reply  to  yours  of  yesterday's  date,  I  beg  to  say,  that  although  it  may 
be  contrary  to  your  rules  to  take  bills,  still  I  consider,  that  .is  your  traveller  is  your 
representative,  and  as  he  took  my  bill  in  payment  of  your  account,  ami  signed  my 
ledger  to  that  effect,  I  consider  the  account  closed  between  us.  The  bill  will  be 
honoured  when  at  maturity  ;  and  as  your  representative  made  no  objection  to  it  at 
the  time,  I  must  say  I  was  rather  surprised  at  the  contents  of  your  letter." 
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The  document  was  not  in  fact  returned  to  the  defendant,  but  was  produced  at  the 
trial  in  the  same  state  in  which  it  had  been  given  to  Hibbert  (a) ;  and  it  was  proved 
that  the  plaintiff  had  said  that  he  would  keep  it  until  he  got  his  money. 

The  learned  judge  expressed  an  opinion  that  the  plaintiff  could  not  be  taken  to 
have  assented  to  receive  the  bill  after  the  evidence  of  his  express  dissent ;  but  he  left 
it  to  the  jury  to  say  whether  or  not  the  plaintiff  had  ratified  the  arrangement  entered 
into  by  Hibbert.     The  jury  returned  a  verdict  for  the  defendant  upon  the  second  issue. 

Sir  T.  Wilde  Serjt,  in  last  Easter  term  (15th  April),  obtained  a  rule  nisi  for  a  new 
trial,  upon  the  ground  of  [574]  misdirection,  inasmuch  as  there  was  no  evidence  to 
leave  to  the  jury  to  support  the  second  plea  ;  or  that  the  verdict  was  against  evidence  ; 
or  for  judgment  non  obstante  veredicto.  Upon  the  last  point  he  referred  the  court  to 
KeaTslah  v.  Morgan  (5  T.  R.  513),  Crisp  v.  Griffiths  (2  C.  M.  &  R.  159,  5  Tyrwh.  619), 
Smm  v.  Lloyd  (2  C.  M.  &  R.  187,  5  Tyrwh.  701,  3  Dowl.  P.  C.  813),  and  Mercer  v. 
Cheese,  (ante,  vol.  iv.  p.  804,  5  Scott,  N.  R.  664). 

Talfourd  Serjt.  (with  whom  was  Peacock)  now  shewed  cause.  There  was  clearly 
some  evidence  to  go  to  the  jury  of  the  plaintiff's  having  ratified  the  arrangement 
entered  into  by  Hibbert.  If  he  intended  to  repudiate  it,  he  ought  to  have  returned 
the  bill.     It  was  therefore  a  question  for  the  jury. 

There  is  no  ground  for  the  plaintiff's  having  judgment  non  obstante  veredicto. 
It  is  true  that  the  giving  of  a  bill  of  exchange  is  no  payment  of  a  debt  till  the  bill 
itself  is  paid  ;  but  it  is  a  good  plea  to  state  that  a  bill  was  given  and  taken  "for  and 
on  account  of  "  the  debt.  It  is  not  a  plea  of  satisfaction,  but  merely  shews  that  the 
remedy  is  suspended.  Kearslake  v.  Morgan  and  Mercer  v.  Cheese  are  both  authorities 
for  the  defendant  upon  this  point.  At  any  rate  the  plaintiff  having  pleaded  over,  and 
joined  issue,  even  though  it  may  be  upon  an  immaterial  issue,  is  not  entitled  to  judg- 
ment non  obstante  veredicto.  The  most  that  he  would  be  entitled  to,  would  be  an 
award  of  a  repleader. 

Byles  Serjt.  (with  whom  was  Leach),  in  support  of  the  rule.  The  second  plea  is 
certainly  not  materially  distinguishable  from  the  plea  in  Mercer  v.  Cheese ;  but  the 
replication  alleges  that  within  a  reasonable  time  the  bill  was  returned  to  the  defendant. 
The  issue  is  [575]  taken  upon  the  authority  of  Hibbert  to  receive  the  bill.  On  the 
whole  record,  therefore,  it  appears  that  the  bill  was  returned  before  action  brought. 

SCresswell  J.  No,  it  does  not  even  appear  that  it  was  returned  before  plea  pleaded,  ] 
t  is  stated  that  before  the  commencement  of  the  suit,  to  wit,  on  the  15th  of  December, 
the  defendant  had  notice,  and  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
"the  bill  was  returned."  [Cre.sswell  .1.  That  will  not  help  you  much.]  It  would 
appear  at  any  rate  that  the  bill  was  returned  before  judgment.  In  Mercer  v.  Cheese, 
it  did  not  appeal-,  on  the  record,  what  had  become  of  the  bill ;  in  this  case  it  does. 
[Tindal  C.  .1.  But  what  became  of  it  before  action  brought?]  "Afterwards"  must 
mean  after  some  time  mentioned  that  is  material.  [Tindal  C.  J.  The  plaint  ill' says 
that  afterwards,  and  before  the  commencement  of  the  suit,  and  within  reasonable  time, 
notice  was  given,  and  afterwards,  and  within  reasonable  lime,  the  liill  was  returned  ; 
but  he  does  not  say — before  the  commencement  nf  the  suit.  1  think  this  is  not  a  ease 
for  judgment  nun  obstante  veredicto;  but  the  rule  may  !»■  made  absolute  for  a  new 
trial  as  being  a  verdict  against  evidence.]  At  any  rate  the  rule  should  be  made 
absolute  without  payment  of  costs,  as  there  was  at  most  but  a  scintilla  of  evidence  to 
go  to  the  jury  mi  behalf  of  the  defendant,  and  the  verdict  was  clearly  perverse. 
[Tindal  C.  J.  To  make  it  so,  the  jury  should  have  been  told  to  find  the  verdict  the 
other  way.  The  fairest  course,  perhaps,  will  be  that  the  rule  should  be  made  absolute 
for  a  new  trial  without  costs,  unless  the  debt  is  paid  within  a  week.] 
Per  curiam.      Rule  absolute  accordingly. 

(a)  The  paper  being  produced  in  the  same  state  in  which  it  was  received  by 
Hibbert,  i.e.  without  the  name  of  any  drawer,  it  seems  extraordinary  that  the 
existence  of  a  bill  of  exchange  should  have  been  admitted  by  the  replication.  On 
the  other  hand,  if  the  plaintiff  had  allixed  his  name  as  drawer,  it  would  have  been  a 
strong  circumstance  to  shew  that  he  had  sanctioned  the  arrangement  made  by  his 
traveller. 
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[576]     Srni'LicE  v.  Farnsworth  and  Another.     June  3,  1844. 

[S.  C.  8  Scott,  N.  R.  307  ;  13  L.  J.  C.  P.  215 ;  8  Jur.  760.     Referred  to, 
Johnstone  v.  Milling,  1886,  16  Q.  B.  D.  474.] 

In  an  agreement  for  a  tenancy  of  buildings  for  a  term,  the  landlord  to  do  the  repairs, 
there  is  no  implied  condition  that  the  tenant  may  quit  if  the  repairs  are  not  done. 
But  upon  a  covenant  to  allow  out  of  the  rent  so  much  as  may  be  necessary  to  be 
expended  in  repairs,  evidence  of  money  necessarily  expended  in  repairs,  will  be 
admissible  under  a  plea  of  rieus  in  arrere.      Wood  v.  Bock,  1  Alcock  &  Napier,  57. 

Assumpsit,  for  use  and  occupation.     Plea,  non  assumpsit. 

At  the  trial,  before  Gurney  B.,  at  the  last  assizes  for  the  county  of  Nottingham, 
the  following  facts  appeared  : 

The  defendants  were  yearly  tenants  to  the  plaintiff  of  certain  malt-offices,  at  the 
rent  of  251.,  payable  half-yearly.  They  entered  into  possession  at  Michaelmas  1838. 
In  March  1843,  they  quitted  the  premises,  upon  the  ground  that  they  were  not  in  a 
fit  state  of  repair  for  the  purposes  of  malting,  and  they  tendered  the  keys  to  the 
plaintiffs  agent,  who  refused  to  receive  them.  On  one  occasion  during  the  tenancy 
the  defendants  did  some  repairs  to  the  premises,  and  deducted  the  amount  from  the  rent. 

The  learned  judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff;  but  he  also 
desired  them  to  state  whether,  in  their  opinion,  the  premises  were  in  a  fit  state  for 
the  purposes  of  malting  at  the  time  they  were  given  up.  The  jury  having  found  that 
the  premises  were  not  in  a  fit  state  for  the  purposes  of  malting,  the  verdict  was  entered 
for  the  plaintiff,  leave  being  reserved  to  the  defendants  to  move  to  set  it  aside  and 
enter  a  verdict  for  themselves. 

Byles  Serjt.,  in  last  term,  obtained  a  rule  nisi  for  this  purpose,  upon  the  authority 
of  Edwards  v.  Etherinalon  (Kvan  .V  Mood.  268,  7  I).  &  R.  117),  Collins  v.  Barrow 
(1  Mood.  &  Rob.  112),  Salisbury  v.  Marshal  (4  C.  &  P.  65),  and  Smith  v.  Marraile  (Carr. 
&  Marshm.  479,  11  M.  &  W.  5).  He  also  mentioned  Sutton  v.  Temple  (12  M.  &  W.  52) 
and  Hart  v.  Windsor  (ib.  68). 

[577]  Clarke  Serjt.  now  shewed  cause.  The  question  in  this  case  is,  whether  use 
and  occupation  will  lie  in  respect  of  premises  which  are  out  of  repair,  or  whether  a 
tenant  is  entitled  to  give  up  possession  upon  that  ground.  There  was  no  stipulation 
here  that  the  landlord  should  repair ;  nor  does  it  appear  that  he  was,  in  fact,  called 
upon  to  repair,  though  the  tenants  were,  on  one  occasion,  allowed  to  deduct  the 
amount  of  some  repairs,  done  by  them,  from  the  rent.  The  case  of  Edwards  v. 
Hetherincjton  was  decided  without  argument,  the  rule  for  a  new  trial  having  been 
refused.  [Tindal  C.  J.  It  might  be  said  that  the  facts  in  that  case  amounted  to  a 
quasi  eviction.]  Collins  v.  Barrow  was  only  a  nisi  prius  case,  and  the  verdict  being 
for  the  plaintiff  (in  the  action  for  use  and  occupation)  there  was  no  opportunity  of 
reviewing  the  ruling  of  the  learned  judge.  In  Salisbury  v.  Marshal,  which  was  tried 
before  Tindal  C.  J.,  the  old  authorities  were  not  brought  before  his  lordship.  Smith 
v.  Marraile  was  the  case  of  a  furnished  house,  the  beds  in  which,  being  part  of  the 
furniture,  were  infested  with  bugs  to  such  an  extent  as  to  render  them  unfit  for 
occupation  ;  and  the  contract  for  occupation  being  entire,  it  was  considered  that  the 
plaintiff  could  not  recover  for  the  occupation  of  that  which  was,  in  fact,  not  capable 
of  any  beneficial  occupation.  All  these  cases  were  before  the  court  of  Exchequer  in 
Sutton  v.  Temple  and  Hart  v.  Windsor;  and  in  the  latter  the  first  three  were  denied 
to  be  law;  and  Smith  v.  Marrable  was  acquiesced  in  only  upon  the  ground  stated.  If 
any  contract  as  to  repairs  could  be  implied  from  the  facts  of  the  present  case,  it  would 
be  a  contract,  not  that  the  landlord  should  repair,  but  that  the  tenant  might  repair 
and  the  landlord  would  allow  him  to  deduct  the  amount  from  his  rent.  Such  a 
contract  clearly  would  not  justify  the  tenant  in  quitting  if  the  premises  were  out  of 
repair.  If  this  could  be  done  by  [578]  a  tenant  from  year  to  year,  a  person  holding 
for  a  longer  term  might  do  the  same.  Even  if  there  were  an  implied  contract  to 
repair  by  the  landlord,  the  breach  of  that  engagement  would  not  entitle  the  tenant 
to  determine  the  tenancy.  This  is  not  like  the  case  of  a  surrender,  as  in  Whitehead  v. 
Clifford  (5  Taunt.  518). 

Byles  Serjt.,  in  support  of  the  rule.  The  form  of  the  present  action  is  material. 
It  is  for  the  use  and  occupation  of  the  premises,  not  debt  upon  a  demise.    The  question 


7  MAN.  &  G.  S79.  SURPLICE   V.  FARNSWORTH  233 

is,  whether,  under  all  the  circumstances,  the  defendants  had  such  an  use  and  occupation 
as  will  sustain  the  action,  the  premises  being  shewn  to  be  in  such  a  state  as  to  render 
them  unfit  for  the  purposes  for  which  they  were  taken,  and  the  landlord  being  bound 
to  repair  them.  It  was  shewn  that  the  repairs  had  previously  been  done  at  his 
expense.  [Cresswell  J.  Only  on  one  occasion.  There  may  have  been  other  repairs. 
And  the  circumstances  under  which  the  landlord  allowed  the  repairs  to  be  deducted 
from  the  rent  on  that  occasion,  do  not  appear.  Tindal  C.  J.  Suppose  the  landlord 
were  bound  to  repair,  what  then  I]  In  that  case  there  would  be  an  implied  condition, 
at  all  events,  in  an  action  for  use  and  occupation,  that  if  the  premises  were  not  repaired, 
the  tenant  might  give  up  possession.  In  Salisbury  v.  Marshall  there  was  an  under- 
standing between  the  parties  that  the  premises  should  be  put  into  proper  repair,  it  is 
to  be  presumed,  by  the  landlord.  [Cresswell  J.  That  was  before  the  tenant  went  in.] 
He  did  enter  however,  and  his  complaint  was  that  the  landlord  did  not  continue  to 
repair.  [Tindal  C.  J.  What  I  said  in  that  case  was,  that  if  there  had  been  a  separate 
agreement  to  do  the  repairs,  then  the  not  having  done  them  would  furnish  no  defence 
to  the  [579]  action.  But  I  thought  the  agreement  formed  a  condition  precedent.]  If 
the  present  rule  is  discharged,  the  court  must  overrule  Edwards  v.  lldhmnyton.  That 
case  was  not  decided  by  the  court  of  K.  B.  upon  the  ground  of  eviction.  Abbott  C.  J. 
expressly  puts  it  upon  the  ground  that  the  tenant  had  no  beneficial  occupation  (7  D.  & 
R.  1  18).  It  did  not  appear  there  that  the  landlord  was  under  any  contract  to  repair, 
as  it  is  submitted  he  is  here.  It  is  therefore  a  stronger  authority  for  the  defendants. 
In  Collins  v.  Barrow  the  tenant  was  bound  to  repair,  but  Bayley  B.  ruled  that  as  the 
premises  were  in  an  unhealthy  state  owing  to  defective  drainage,  he  was  justified  in 
quitting  them.  In  Cowie  v.  Goodwin  (9  C.  &  P.  378),  which  was  an  action  for  use  and 
occupation,  the  defendant  occupied  certain  apartments  in  a  house  belonging  to  the 
plaintiff,  and  was  under  notice  to  quit  at  Michaelmas.  He  had  frequently  complained 
of  the  bad  state  of  the  premises ;  and  a  few  days  before  Midsummer  the  wall  of  a 
privy  on  the  ground  floor  gave  way,  and  the  kitchen  was  overflowed  with  the  filth, 
which  also  impregnated  the  water  of  a  pump  in  the  kitchen.  The  tenant  immediately 
began  to  look  out  for  other  premises,  but  he  did  not  actually  quit  till  nearly  six  weeks 
after  Midsummer.  He  paid  the  rent  up  to  Midsummer  into  court,  the  action  being 
brought  for  the  rent  up  to  Michaelmas ;  but  Lord  Denman  G.  J.  said,  he  should  ask 
the  jury  whether  the  premises  were  unfit  for  proper  and  comfortable  occupation,  and 
if  the  defendant  had  bona  fide  quitted  the  apartments  as  soon  as  he  could  procure 
others;  and  the  jury  having  found  both  questions  in  the  affirmative,  the  plaintiff 
elected  to  be  nonsuited  ;  so  that  perhaps  it  cannot  be  said  that  direction  was  acquiesced 
in  (i  i.  [Cresswell  J.  Probably  [580]  some  of  the  facts  are  omitted  in  the  report  for 
brevity's  sake.  Tindal  C.  J.  It  may  have  been  a  case  of  ready-furnished  apartments. 
The  injury  occurred  in  another  part  of  the  house  which  was  not  under  the  control  of 
the  tenant,]  Smith  v.  Marrable  is  not  over-ruled  either  by  Sutton  v.  Temple  or  by  Hart 
v.  Windsor.  It  was  distinguished  in  both  cases.  [Cresswell  J.  Smith  v.  Marrable 
does  not  decide  what  would  have  been  the  state  of  things,  if  the  bugs  had  come 
in  after  the  tenant  had  taken  possession  of  the  house.]  The  case  was  not  decided 
upon  the  ground  of  fraud.  Hart  \.  Windsor,  which  is  the  case  upon  which  the 
present  plaintiff  must  mainly  rely,  decides  that  there  was  no  implied  contract 
that  the  landlord  should  repair  and  keep  the  premises  in  a  tenantable  stair,  and 
therefore  that  no  condition  to  that  effect  could  be  implied;  but  thai  does  not 
apply  to  a  rase  where  there  is  an  express  contract  to  that  effect.  Thai  also  was 
a  ca  ie  of  debt  on  a  demise,  in  which  all  the  terms  of  the  demise  must  be  set  out; 
and  the  question  was,  whether  the  court  could  import  a  condition  into  those  terms. 
That  case  therefore  docs  not  shew  where  there  is  an  express  contracl  to  repair,  Buch 
ac lii ion  may  not  be  implied.     If  such  a  contract  existed  and  the  premises  were 

burnt  down,  the  landlord  would  be  bound  to  rebuild.      |('ivsswrll  .1.      There  are  sonic 

authorities  referred  to  by  Parke  I!,  in  Hart  v.  It  mdsor  From  Brooke's  Abridgment  {a), 

(c)    It  appears  from  B  note  to  the  ease,  that  a  new  trial  was  moved  for  on  the  pound 

of  misdirection,  but  thai  the  court  refused  to  grant  a  rule  nisi. 

(a\  Til.  Dette.pl.  18  and  72,  12  M.  &  W.  84.     The  authorities  had  been  cited  by 
Jos.  Addison  in  the  argument,     Bro.  Abr.  tit.   Dette,  pi,    18,  refers  to  27   II.  6,  10, 

where  the  ease  is  thus  reported,  "In  a  plaint  of  debt    at    Guildhall,  London,  upon   the 
lease  of  a  house,  the  defendant  said  that  action  he  ought  not  to  have,  because  he  said 
C.  P.  XIII.— 8* 
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[581]  to  shew  that  even  where  the  lessor  is  bound  to  repair  and  does  not,  the  tenant 
cannot  quit.]  Those  cases  were  before  the  action  for  use  and  occupation  was  given  by 
statute.  [582]  [Coltman  J.  Do  you  admit  that  debt  on  the  demise  would  still  lie  1 
For  if  so,  the  tenancy  must  be  still  continuing.]     Hart  v.  Windsor  would  seem  to  shew 

that  the  custom  of  London  was  this,  that  the  lessor  ought  sufficiently  to  repair  that 
which  he  demises,  during  the  lease,  and  so  had  been  from  time  whereof,  &c. ;  and  he 
says  that  the  house,  by  tempest  of  water  and  wind,  a  long  time  before  the  rent  was 
in  arrear,  was  uncovered  and  had  become  so  ruinous  that  he  could  not  dwell  in  his 
house  or  take  any  profits  of  the  house,  and  a  long  time  before  the  rent  was  payable 
he  required  the  plaintiff  to  repair  the  house  and  he  refused,  wherefore  we  waived  the 
house  before  the  day  that  the  rent  was  payable,  because  we  could  not  dwell  therein. 
Verification  and  prayer  of  judgment.     To  which  plea  the  plaintiff  demurred. 

Wangford  Serjt.  If  the  plaintiff  had  ejected  the  defendant  before  the  day  of 
payment,  that  would  have  been  a  good  plea ;  so  here,  inasmuch  as  the  house  is  not 
repaired  he  cannot  dwell  therein,  which  is  the  act  and  default  of  the  plaintiff;  and  if 
the  rent  had  been  reserved  in  this  form,  that  he  the  plaintiff  should  sufficiently  repair 
the  house  during  the  term,  and  that  then  he  the  defendant  should  pay  annually  so 
much,  in  this  case  it  would  have  been  a  good  plea  to  have  said  that  the  house  was 
ruinous,  and  that  he  had  not  repaired  the  house  according  to  the  lease,  and  had 
demanded  judgment  of  action  ;  this  would  have  been  a  good  plea  ;  so  here.  To  which 
it  was  answered,  that  this  latter  case  was  not  like  the  former  case,  because  there  the 
rent  was  reserved  upon  condition  which  ought  to  be  performed  before  he  should  pay 
any  thing,  but  the  first  case  is  not  conditional  but  a  covenant,  upon  which,  by  the 
custom,  he  might  have  an  action  of  covenant,  if  it  was  made  by  indenture.  And  the 
case  of  the  ouster  is  not  like  this  case,  for  when  the  lessor  ousts  the  lessee,  the  lessor 
is  himself  seised,  but  if  the  lessee  renounces  his  tenancy,  the  lessor  is  not  thereby  in 
possession,  but  the  lessee  is  still  possessed  ;  and  if  the  lessor  chooses  to  enter,  the  lessee 
shall  have  a  good  action  against  him,  and  so  it  is  not  like.  And,  Sir,  notwithstanding 
the  lessee  may  have  an  action  of  covenant  against  the  lessor,  and  so  recover  his  damages, 
that  shall  not  deprive  (ne  extortera)  the  plaintifi'  of  his  action,  for  a  covenant  shall  not 
oust  (ne  extortera)  another  action,  but  a  thing  done  by  a  man  shall  oust  (extortera)  the 
same  man  from  another  action,  as  in  a  writ  of  waste,  if  the  plaintifi'  himself  did  the 
waste,  and  so  is  the  diversity.  And  so  the  opinion  of  the  court  was  that  the  plaintiff 
should  recover.  And  therefore  the  parties  agreed,  &c.  T.  27  H.  6,  fo.  10,  pi.  6,  Bro. 
Abr.  tit.  Dette,  pi.  72,  refers  to  14  H.  4,  27,  where  the  case  is  thus  reported.  "In  a 
writ  of  debt  the  plaintifi'  counted  that  he  demised  to  the  defendant  certain  land  for  a 
term  of  years,  rendering  certain  rent  at  certain  terms,  and  shewed  how  the  rent  was 
in  arrear,  &c,  and  often  had  he  prayed  him  to  pay,  &c.  Chein  Serjt.  The  plaintiff 
demised  the  land,  as  he  has  said,  by  this  deed,  which  is  here,  rendering  to  him  the 
said  rent ;  and  by  the  deed  he  is  bound  to  repair  the  houses  at  the  beginning  of  the 
term ;  and  after  they  are  sufficiently  repaired,  we  are  to  sustain  them  at  our  cost  until 
the  end  of  the  term,  &c.  Whereupon  at  the  beginning  of  the  term  there  were  certain 
houses  which  were  uncovered  and  not  repaired  ;  whereupon  he  commanded  us  to  amend 
those  houses  which  were  uncovered  and  not  repaired  ;  whereupon  he  commanded  us  to 
repair  those  houses  with  the  rent,  and  we  did  it,  and  expended  the  same  rent  in  the 
cost  of  the  repair  of  the  same  houses,  and  more ;  wherefore  we  do  not  intend  that 
action  he  ought  to  have.  Hill  J.  You  have  shewn  that  the  rent  is  reserved  by  a 
deed,  and  have  acknowledged  the  duty  ;  wherefore  now  to  say  that  you  have  put  the 
same  rent  upon  the  cost  of  the  houses  by  his  command,  and  of  that  you  shew  nothing 
(produce  no  deed),  I  cannot  see  how  you  can  be  allowed  to  say  that.  But  rien  arrere, 
or  levied  by  distress,  you  may  well  say,  notwithstanding  the  specialty.  Chein.  He 
has  counted  upon  a  lease  without  deed,  wherefore  we  will  not  shew  a  deed.  Hill. 
Still  it  is  all  one  if  you  acknowledge  the  duty,  although  the  lease  was  without  deed. 
Hankford  J.  to  Chein.  If  I  lend  you  certain  money  and  afterwards  bring  a  writ  of 
debt  against  you,  will  it  be  a  plea  for  you  to  say  that  you  have  paid  another  person 
the  same  money  by  my  command,  without  shewing  any  thing  of  it ;  quasi  dieeret  non  ; 
wherefore  no  more  so  here.  Chein  durst  not  demur,  but  said  he  would  imparl,  &o. 
H.  14  H.  4,  fo.  27,  pi.  .35.     And  see  Stafford  v.  Cantlow,  M.  34  H.  6,  fo.  17,  pi.  32. 

But  in  T.  1 1  R.  2,  Fitz.  Abr.  tit.  Barre,  pi.  242,  is  the  following  case  : — "  Debt  upon 
a  lease  for  a  term  of  years.     Pynchebek  Serjt.     The  defendant  demised  to  us  the  said 
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that.  But  in  debt  on  demise  the  defendant  might  plead  in  confession  of  the  demise  and 
avoidance  thereof  by  shewing  the  non-repair  by  the  landlord.  In  assumpsit  for  use  and 
occupation,  the  whole  question  is  at  large  under  non  [583]  assumpsit.  In  1  Koll.  Abr. 
tit.  Apportionment  (C)  (pi.  1  and  2,  translated  3  Vin.  Abr.  14,  same  title),  it  is  said, 
"  if  a  man  lease  land  for  life  or  years,  rendering  rent,  and  afterwards  part  of  the  land 
becomes  covered  with  fresh  water,  this  will  not  make  an  apportionment  of  the  rent, 
because  the  soil  remains,  and  the  lessee  alone  shall  have  the  fish  in  the  water,  and  he 
may,  by  ordinary  intendment,  regain  the  land.  But,  if  a  man  lease  for  life  or  years, 
rendering  rent,  and  part  of  the  land  becomes  covered  by  the  sea,  this  will  make  an 
apportionment  of  the  rent,  because,  though  the  soil  remains  to  them,  yet  the  water  is 
part  of  the  sea,  and  so  is  common  to  any  man  to  fish  there  as  well  as  to  the  lessee, 
and  there  is  no  possibility,  by  ordinary  intendment,  to  regain  it "  (b).  So  that  a  dis- 
tinction is  made  between  an  overflow  by  the  sea  or  by  fresh  water ;  the  former  case 
being  considered  equivalent  to  an  eviction.  Here,  there  is  no  impossibility  to  perform 
the  contract  on  the  part  of  the  landlord.  If  it  had  been  agreed  that  the  term  should 
continue,  the  plaintiff  would  certainly  have  been  entitled  to  recover  for  the  value  of 
the  premises.  Would  use  and  occupation  lie  for  a  house  which  had  been  burnt  down, 
or  for  an  apartment  in  a  house  that  had  been  burnt,  where  nothing  was  left  for  the 
tenant  to  occupy  1  [Tindal  C.  J.  In  such  a  case  there  might  be  a  distinction  whether 
or  not  the  burning  was  by  the  act  of  God  (e).  Have  you  considered  the  case  of  Izon 
v.  Gorton  (5  N.  C.  501,  7  Scott,  537)?  It  seems  very  strong  against  you  upon  the 
latter  point.  The  defendants  there,  as  tenants  from  year  to  year,  occupied  a  second 
floor,  [584]  which,  during  their  occupation,  was  consumed  by  an  accidental  fire  ;  and 
it  was  held  that  notwithstanding  the  destruction  of  the  premises,  they  were  liable  to 
an  action  for  use  and  occupation  for  the  period  which  elapsed  between  the  fire  and  the 
regular  determination  of  the  tenancy.]  Did  it  appear  there  that  the  parties  had  gone 
out  of  possession  1  [Tindal  C.  J.  As  much  so  as  people  usually  do  when  their  houses 
are  burnt  down.  Cresswell  J.  And  even  more  so,  for  being  only  tenants  of  an  upper 
floor,  they  had  not  even  the  land.]  That  case  appears  to  be  at  variance  with  Edwards 
v.  Hetherington.  Here,  at  any  rate  the  tenants  were  anxious,  and  offered  to  give  up 
possession. 

Tindal  C.  J.  It  seems  to  be  admitted  that  this  rule  cannot  be  sustained,  unless 
it  is  shewn  that  the  ground  upon  which  it  was  obtained  can  be  supported  ;  namely, 
that  if  the  landlord  is  bound  to  repair  the  premises  during  the  tenancy,  there  is  an 
implied  condition  that  should  he  fail  in  the  performance  of  his  contract,  the  tenant 
may  throw  up  the  tenancy.  No  authority  has  been  cited  to  shew  that  such  a  contract 
to  repair  implies  such  a  condition.  If  the  contract  were  under  seal,  the  condition  that 
i  be  tenant  upon  the  breach  thereof  might  determine  the  tenancy,  could  not  be  implied. 
Where  it  is  intended  that  a  covenant  shall  operate  as  a  condition,  there  is  always  an 
express  covenant  to  that  effect;  as  in  the  case  of  re-entry  by  the  lessor  for  breach  of 
covenant  by  the  lessee.  I  am  not  aware  of  any  legal  principle,  that  an  agreement  by 
parol  is  in  this  respect  to  be  construed  differently  from  one  under  seal.  Assuming, 
therefore,  that  there  was  an  agreement  in  this  case  by  the  landlord  to  repair — though 
none  was  actually  proved — there  is  no  principle  of  law  to  authorise  the  importing  of 
tin'  condition  contended  for.  In  such  a  case  the  tenant  will  have  his  remedy  over 
against  his  land  [585]  lord  ;  but  the  relation  of  landlord  and  tenant  still  subsists 
between  them.  In  Sulislmri/  v.  Marshal  there  was  something  to  be  done  by  the  land- 
land  by  the  deed  which  here  is  ;  and  by  the  same  deed  he  granted  to  us  that  we  should 
repair  the  same  lands  when  they  should  be  ruinous,  at  the  cost  of  the  plaint  ill' ;  and  he 
said  that  they  were  ruinous,  and  shewed  how,  and  thai  lie  repaired  the  said  houses  and 
land  with  the  same  rent.  Judgment,  if  action.  Markliam  Serjt.  The  deed  does  not 
provide  that  he  shall  repair  the  houses  and  land  with  the  rent  ;  wherefore  judgment, 
and   we  pray  our  debt,   iVe.      Belknap  C  t).      lie  lias  said  that  the  house  was  ruinous 

and  feeble;  wherefore  answer.     Markham,     lie  has  expended  in  repairs  only  20s.,  and 

we  pray  our  debt  of  the  remainder." 

(/')  Dyer,  56  a.  {Richards,  le  Tarmni's  case)  is  referred  to.  But  the  former  point 
is  not  there  mentioned.  And  upon  the  latter  there  was  a  division  of  opinion.  See 
also  Bac.  Abr.  tit,  Rent  (M.),  2. 

(<:)  See  lluhards,  le  Tatvrner's  rasr,  ut  supra,  Kol.  Abr.  and  Yin.  Abr.  tit.  Appor- 
tionment (C),  pi.  3,  Bac.  Abr.  tit.  Kent  (M.),  2.     But  see  Dyer,  88  a.  pi.  11. 
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lord  before  the  tenant  entered.  That  looks  more  like  a  condition,  and  if  it  was  not 
performed  then  the  whole  matter  would  fall  to  the  ground.  And  though  the  tenant 
there  entered  into  possession,  it  was  upon  the  assumption  that  the  landlord  would  go- 
on with  the  repairs  ;  but  the  latter  failed  to  do  so,  and  did  not  perform  what  he  had 
agreed  to  do  in  order  to  enable  the  tenant  to  enter.  After  the  case  of  hmi  v.  Gorten 
it  seems  impossible  to  hold,  in  this  case,  that  the  tenancy  did  not  continue. 

Coltman  J.  I  am  of  the  same  opinion.  Some  of  the  cases,  such  as  Salisbury  v. 
Marshal,  and  Edwards  v.  Hrtln  lim/to-n,  may,  I  think,  be  distinguished  from  the  present. 
In  the  case  of  Ciirrie  v.  Goodwin,  the  nuisance  was  actually  prejudicial  to  health.  But 
if  not  distinguishable,  they  seem  to  be  overruled  by  Hart  v.  Windsor;  to  which  I 
fully  adhere.  I  think  that  the  circumstance  of  a  landlord  being  bound  to  repair,  does 
not  entitle  the  tenant  to  quit  upon  the  failure  of  the  landlord  to  perform  his  contract. 
It  is  said  that  Hart  v.  Windsor  is  distinguishable  from  the  present  case,  inasmuch  as 
it  was  an  action  on  a  demise,  and  this  is  for  use  and  occupation ;  but  I  do  not  think 
there  is  any  thing  in  the  distinction.  If  debt  upon  a  demise  lies,  the  tenancy  still 
continues ;  so,  in  use  and  occupation,  although  there  may  be  no  actual  occupation, 
there  must  be  what,  in  law,  amounts  to  a  holding. 

Cresswell  J.  It  seems  to  me  also  that  the  rule  must  be  discharged.  This  is  an 
action  for  use  and  occupation,  founded  upon  an  agreement  to  hold  for  a  term  not  yet 
expired.  It  is  said  that  this  agreement  was  put  an  end  to  by  the  non-performance  of 
an  im-[586]-plied  condition  on  the  part  of  the  landlord  to  repair  the  premises.  It 
seems  to  be  admitted  that  no  condition  could  lie  implied  if  the  contract  were  written 
or  under  seal.  And  there  is  not  more  reason — there  is  even  less — to  import  such  a 
condition  into  the  present  contract  («)'• 

Close  r.  Phipps.     June  4,  1844. 

[S.  C.  8  Scott,  381.     Followed,  Fraser  v.  Pmdlebwy,  1861,  31  L.  J.  C.  P.  2.] 

The  solicitor  of  a  mortgagee,  with  a  power  of  sale,  refuses  to  desist  from  selling  unless 
the  mortgagor  will  pay  expenses,  with  which  he  is  not  properly  chargeable.  Held, 
that  money  paid  under  such  compulsion,  may  be  recovered  back  (vide  post,  589  (a)). 

Debt,  for  money  had  and  received,  and  upon  an  account  stated.  Plea,  never 
indebted. 

At  the  trial,  before  Cresswell  J.  at  the  last  Somersetshire  assizes,  the  following 
facts  appeared. 

The  plaintiff  was  the  administratrix  cum  testamento  annexo  of  her  late  husband, 
who  had  mortgaged  certain  property  to  one  "Welch  to  secure  10001.  and  interest.  In 
April  1843,  the  defendant,  as  the  attorney  for  Welch,  called  in  the  mortgage-money, 
and  gave  the  plaintiff  notice,  that  if  it  were  •not  immediately  paid  he  should  proceed 
to  sell  the  property  under  a  power  contained  in  the  mortgage  deed.  The  plaintiff 
thereupon  employed  one  Vining,  an  attorney,  to  obtain  another  loan  in  order  to 
enable  her  to  pay  off  the  mortgage  ;  but  he  did  not  succeed  in  so  doing.  In  the  mean 
time  the  defendant,  on  behalf  of  Welch,  advertised  the  property  [587]  for  sale  on  the 
2d  of  October.  On  the  20th  of  September  one  James,  another  attorney  employed 
by  the  plaintiff,  called,  on  her  behalf,  upon  the  defendant  in  order  to  pay  off  the 
principal  and  interest  due  to  Welch,  and  the  defendant's  costs.  The  defendant 
claimed  the  further  sums — of  151.  for  three  months'  interest  in  advance  (a)2 ;  291. 
8s.  lOd.  alleged  to  have  been  paid  by  the  defendant  to  Vining  for  his  costs ;  and 
13s.  4d.  which  the  defendant  claimed  as  due  to  him  from  the  plaintiff's  son,  who  had 

(a)1  Where  a  landlord  is  bound  to  repair  in  certain  cases,  and'the  tenant  in  one  of 
those  cases,  from  a  sudden  accident,  is  obliged  to  make  those"  repairs  to  prevent 
further  mischief,  if  an  action  be  brought  against  the  tenant  for  the  rent,  a  court  of 
equity  will  not  interpose  ;  because  the  tenant,  if  entitled  to  charge  the  landlord  with 
the  repairs,  may  set-off  in  the  action  the  money  advanced  by  him  for  the  repairs,  as 
money  paid  to  the  use  of  the  landlord.      Waters  v.  Weigall,  2  Anstr.  575. 

(a)2  To  countervail  the  six  months'  notice  to  which  the  mortgagee  is  entitled,  when 
the  mortgagor,  after  suffering  the  stipulated  day  to  pass,  wishes  to  pay  off  the 
mortgage.     Et  vide  post,  589. 
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some  interest  in  the  property.  The  defendant  refused  to  stop  the  sale  or  deliver  up 
the  deeds,  unless  the  amount  (451.  2s.  2d.)  was  paid  to  him.  That  sum  was  accord- 
ingly paid  under  protest;  and  the  present  action  was  brought  to  recover  it  back. 

It  was  contended,  on  the  part  of  the  defendant,  that  the  plaintiff  could  not  recover 
the  money,  at  least  in  the  present  form  of  action,  as  it  had  been  paid  with  a  full  know- 
ledge of  all  the  facts,  and,  therefore,  must  be  taken  to  have  been  paid  voluntarily.  The 
[earned  judge  was  of  opinion  that  the  plaintiff  was  entitled  to  recover,  and  directed  a 
verdict  to  be  entered  for  her  for  the  full  amount,  but  reserved  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  or  to  reduce  the  damages. 

Channell  Serjt.  in  last  Easter  term,  obtained  a  rule  nisi  accordingly. 

Atcherley  Serjt.  now  shewed  cause.  As  a  general  rule  it  is  undoubtedly  true,  as 
established  by  Bilbk  v.  Lwrnley  (2  East,  469),  and  that  class  of  cases,  that  money  paid 
with  a  full  knowledge  of  all  the  facts,  cannot  be  recovered  back.  So,  where  money 
has  been  paid  under  a  legal  adjudication  upon  the  precise  point.  But  the  present  case 
falls  within  a  third  class  of  cases,  in  which  it  is  held  that,  [588]  where  money  is  paid, 
though  with  knowledge  or  means  of  knowledge  of  all  the  facts,  but  by  compulsion,  such 
as  duress  of  the  person  or  of  goods,  it  may  be  recovered  back.  It  has  been  always  held 
t  hat  a  bond  or  agreement  might  be  avoided  by  reason  of  duress  of  the  person  ;  although 
•some  doubts  appear  to  have  been  entertained  whether  the  same  rule  applied  where 
there  was  only  duress  of  goods.  In  Skeate  v.  Beak  (11  A.  &  E.  983,  3  P.  &  D.  597), 
which  was  an  action  on  an  agreement  to  pay  money,  the  defendant  pleaded  that  the 
plaintiff  had  distrained  upon  his  goods  for  more  than  was  due,  and  threatened,  and 
was  about,  to  sell  the  goods,  whereupon  the  defendant  made  the  agreement  to  avoid 
BUCb  sale.  The  plea  was  held  bad  ;  but  the  court,  in  giving  judgment,  pointed  out  that 
there  might  be  a  difference  where  an  action  for  money  had  and  received  was  brought 
to  recover  money  paid  under  such  circumstances  and  under  protest.  And  in  Astley 
v.  Reynolds  (2  Stra.  915),  it  was  expressly  held  that  where  money  is  extorted  by  duress 
of  goods,  it  may  be  recovered  in  assumpsit  for  money  had  and  received.  This  case 
was  confirmed  in  The  Dub-  de  Cadaval  v.  Collins  (4  A.  &  E.  858,  6  N.  &  M.  324);  and 
the  principle  was  also  recognized  bvthe  court  of  Queen's  Bench  this  term,  in  irakefuld 
v.  Newbon  (22  Law  Journal,  Q.  B.  258).  In  Knibbs  v.  Hall  (1  Esp.  N.  P.  C.  84)  the 
money  was  not  paid  under  protest;  nor  in  Limlon  v.  Iltjopn-  (Cowp.  414),  where  in 
the  absence  of  such  protest,  an  action  for  money  had  and  received  was  held  not  to  lie  to 
recover  back  money  paid  for  the  release  of  cattle  wrongfully  taken  as  damage-feasant. 
[Cresswell  J.  That  was  to  avoid  circuity  of  action  (A).  Tindal  C.  J.  All  the  eases 
were  brought  before  this  court,  in  Parker  v.  The  Great  II  'estern  /,'<///-[589]-«-ay  Company(a), 
where  the  company  having  made  unreasonable  charges  for  the  carriage  of  goods  to 
one  particular  carrier,  who  had  paid  them  under  protest,  we  held  that  he  might  recover 
the  amount  of  such  payments  in  an  action  for  money  had  and  received,  upon  the 
ground  that  such- payments  were  not  voluntary,  but  were  made  in  order  to  induce 
the  company  to  do  that  which  they  were  bound  to  do,  without  requiring  such  pay- 
ments.    In  that  case  we  relied  a  good  deal  upon v.  Pigott  (/<),  which  is  strongly 

in  point  here.     There  is  some  course  of  practice,  I  believe,  in  the  court  of  Chancery, 

(h)  Vide  per  Pattes I.  in  Ashmole  v.  Waimwright,  2  Q,  B.  840. 

(a)  Ante,  p.  253,  7  Scott,  X.  K.  835.  In  that  case  the  defendants  were  under 
a  legal  obligation  to  do  that,  which  they  refused  to  do  except  upon  terms  which  they 
had  no  right  to  impose.  In  the  principal  case,  the  power  of  sale  having  become  absolute, 
tin'  mortgagee  was  under  no  legal  obligation  to  accept  the  principal  and  interest,  or 
to  forego  the  sale  upon  any  terms  whatsoever.  No  action  would  have  lain  against  the 
mortgagee,  if,  instead  of  exalting,  he  had  refused  to  accept)  the  exorbitant  Bum  charged, 

or  any  larger  sum  offered  by  tic  mortgagor,  and  had  proceeded  to  sell.  Supposing  it, 
however,  to  bo  legal  duress  to  enforce  a  legal  tight,  against  the  exercise  of  which 
equity  would  relieve,  qinere,  whether  a  court  of  law  will  take  judicial  notice  of  the 
rules  of  equity  in  such  a  case  (vide  Tuckerv.  Twman,  ante,  vol.  iv.  p.  loi:>).     Notice 

is  taken  by  courts  of  law  of  the  equitable  right  of  a  mortgagor  to  redeem  the  estate 
after  the  title  of  the  mortgagee  lias  liccinne  absolute,  so  far  as  to  1  real,  a  release  of  that 

right  (the  equity  of  redemption),  as  constituting  a  good  considerat  ion  for  a  promise. 

And  see  Scholey  v.  Meant.*,  7  Hast,  148,  ;;  .1.  I".  Smith,  I  15,  ffKeUy  v.  Sparkss,  in 
Error,  10  East,  369. 

(b)  Cited  by  Lord  Kenyon  C.  J.  in  Carlieright  v.  Rowley,  2  Esp.  N.  P.  C.  723. 
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where  a  mortgagor  wishes  to  pay  oft'  the  mortgage-money  suddenly,  and  the  mortgagee 
does  not  wish  to  receive  it,  under  which  the  matter  is  sent  to  the  master  to  see  upon 
what  terms  an  arrangement  can  be  made  as  to  the  payment  of  some  interest  in  advance.] 
Here,  the  money  was  called  in  by  the  mortgagee. 

Talfourd  Serjt.,  who  was  to  have  supported  the  rule,  admitted  he  could  not  do  so 
after  the  decision  in  Parker  v.  The  Great  Western  Railway  Company  (see  also  Ashmole  v. 
Wainwiight,  2  Q.  B.  837). 

[590]  Tindal  C.  J.  This,  I  think,  is  quite  as  strong  a  case  as  that  referred  to. 
The  money  was  obtained  by,  what  the  law  would  call,  duress ;  as  the  plaintiff  was 
obliged  either  to  pay  it,  or  to  suffer  her  estate  to  be  sold,  and  incur  the  expense  and 
risk  of  a  bill  in  equity. 

Per  curiam.     Rule  discharged. 


Edwards  v.  Bates  and  Saver y.     June  8,  1844. 

[S.  C.  8  Scott,  N.  K.  406  ;  2  D.  &  L.  299  ;  13  L.  J.  C.  P.  150 ;  8  Jur.  539.] 

"Where  money  has  been  received  by  A.  upon  trust  to  make  payments  of  an  unascer- 
tained amount,  and  to  pay  the  surplus  to  B.,  B.  cannot  sue  A.  for  money  had  and 
received,  while  the  trusts  remain  open. — Semble  (per  Cresswell  J.)  that  where  there 
is  a  contract  between  two  parties  under  seal,  the  one  cannot  sue  the  other,  as  upon 
a  simple  contract,  in  respect  of  the  subject-matter  of  such  specialty  contract. — B. 
assigned  a  debt  due  to  him,  to  A.,  in  trust  to  pay,  1st,  certain  costs ;  2dly,  a  debt 
due  from  B.  to  C. ;  and,  3dly,  to  pay  over  the  surplus  to  B.  The  amount  of  the 
costs  and  of  the  debt  due  from  B.  to  C.  had  not  been  ascertained.  Held,  that  B. 
could  not  maintain  an  action  against  A.  for  money  had  and  received. — Held,  also, 
that  it  was  not  necessary  for  A.  to  plead  the  deed,  but  that  the  defence  was  open 
to  him  under  never  indebted. 

Debt,  for  money  had  and  received,  and  upon  an  account  stated.    Plea,  never  indebted. 

At  the  trial,  before  Maule  J.  at  the  sittings  for  Middlesex,  in  last  Easter  term,  it 
appeared  that  the  action  was  brought  to  recover  the  sum  of  5271.  19s.  6d.,  being  the 
balance  of  7351.  3s.  8d.  received  by  the  defendants  to  the  use,  as  alleged,  of  the 
plaintiff,  after  deducting  2071.  4s.  2d.  in  respect  of  a  debt  due  from  him  to  the  Bank 
of  England  and  South  "Wales  District  Joint  Stock  Banking  Company,  of  which  the 
defendant  Bates  was  the  manager,  and  the  defendant  Savery  the  solicitor. 

The  receipt  of  the  money  was  not  disputed  by  the  defendants;  but  they  put  in 
a  deed  of  assignment,  bearing  date  the  23d  of  July  1841,  made  between  the  plaintiff 
of  the  first  part,  one  William  Baker  (the  plaintiff's  late  partner)  of  the  second  part, 
and  the  defendants  of  the  third  part,  whereby,  after  reciting  that  a  debt  of  [591] 
20401.  had  been  proved  in  Chancery,  in  a  suit  there  depending,  to  be  due  to  the 
plaintiff  and  Baker  in  equal  moieties  from  the  estate  of  Edward  Allies  deceased — that  the 
partnership  between  the  plaintiff  and  Baker  had  been  dissolved — that  the  plaintiff"  had 
a  banking  account  with  the  said  banking  company,  and  was  indebted  to  them  in  a  large 
sum  of  money,  and  that,  at  his  request,  they  had  agreed  to  continue  to  act  as  his 
bankers  on  the  terms  that  his  moiety  in  the  debt  should  be  assigned  to  the  defendants 
as  therein  stated — it  was  witnessed,  that  for  securing  the  payment  of  all  money  due, 
or  to  become  due,  from  the  plaintiff'  to  the  company,  not  exceeding,  in  the  whole,  on 
the  balance  of  accounts,  the  principal  sum  of  5001.,  the  plaintiff' assigned  to  the  defen- 
dants his  moiety  of  the  debts  upon  certain  trusts  ;  provided  always,  that  the  defendants, 
out  of  the  moneys  to  be  received  by  them,  in  the  first  place,  should  deduct  all  costs, 
&c. ;  and  in  the  next  place,  should  pay  to  the  company,  or  to  their  assigns,  all  sums 
due  from  the  plaintiff'  to  the  company,  not  exceeding  5001.  ;  and  in  the  last  place, 
should  pay  to  the  plaintiff  the  surplus,  if  any. 

The  money  which  the  defendants  received  was  received  by  them  under  the  trusts 
of  the  deed  ;  and  it  was  objected,  on  their  behalf,  that  they  were  not  liable  at  law, 
as  the  trusts  were  still  subsisting ;  or  that,  even  if  an  action  would  lie,  the  present 
action  was  misconceived  in  point  of  form,  and  that  the  plaintiff"  should  have  sued  upon 
the  covenant.  The  learned  judge  at  first  intimated  an  opinion,  that  these  matters 
ought  to  have  been  pleaded  ;  but,  upon  the  authority  of  Atty  v.  Parish  (1  N.  B.  104), 
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he  nonsuited  the  plaintiff,  reserving  leave  to  him  to  move  to  enter  a  verdict,  the  amount 
of  which  was  to  be  settled,  if  necessary,  by  an  arbitrator. 

[592]  Sir  T.  Wilde  Serjt.  in  the  same  term  (April  30th)  obtained  a  rule  nisi 
accordingly  :  he  referred  to  Burnett  v.  Lynch  (5  B.  &  C.  589,  8  D.  &  R.  368)  and  Til. ion 
v.  The  Warwick  Gas  Light  Company  (4  B.  &  C.  962,  7  D.  &  R.  376),  in  which  the 
authority  of  Atly  v.  Parish  had  been  doubted. 

Talfourd  Serjt.  (with  whom  was  Butt)  now  shewed  cause.  The  nonsuit  was  right. 
In  every  case,  with  one  exception  (that  of  debt  upon  a  demise),  where  the  rights  of 
parties  are  defined  by  deed,  and  an  action  is  brought  in  respect  of  those  rights, 
neither  assumpsit  nor  debt  on  simple  contract  will  lie,  but  the  action  must  be 
upon  the  deed  itself ;  Com.  Dig.  tit.  Pleader  (0.  3) ;  1  Wms.  Saund.  276,  n.  (1).  This 
principle  is  thoroughly  recognized  in  Atty  v.  Parish;  and  in  the  judgment  of  the 
court  delivered  by  Sir  J.  Mansfield  C.  J.,  the  reason  for  the  exception  before  adverted 
to  was  given, — namely,  that  by  the  demise,  an  interest  in  the  land  has  passed.  Warren 
v.  Connett  (8  Mod.  107)  is  an  authority  to  the  same  effect.  If  in  this  case  the  plaintiff 
had  declared  upon  the  deed,  he  must  have  stated  the  receipt  of  the  money  by  the 
defendants  under  the  terms  of  the  trust,  and  that  after  paying  the  necessary  expenses 
and  the  debt  due  from  him  to  the  company,  a  surplus  remained  in  the  hands  of  the 
defendants,  and  then  he  must  have  assigned,  as  a  breach,  the  non-payment  over  to  him 
of  the  surplus.  Filmer  v.  Burnby  (ante,  vol.  ii.  p.  529,  2  Scott,  N.  R.  689),  and  Schack 
v.  Anthony  (1  M.  &  S.  573),  are  both  authorities  for  the  defendants.  In  the  last- 
mentioned  case  Lord  Ellenborough  C.  J.  says,  "  If  a  bond  were  given  to  a  trustee,  it 
could  hardly  be  contended  that  an  action  of  assumpsit  might  be  maintained  by  the 
cestui  que  trust  for  the  recovery  of  the  money  secured  by  [593]  the  bond."  That  is 
almost  precisely  this  case ;  for  if  assumpsit  will  not  lie,  neither  will  debt  on  simple 
contract.  Foster  v.  Allanson  (2  T.  R.  479)  will  perhaps  be  relied  upon  by  the  other 
side ;  but  it  is  distinguishable.  In  that  case  there  was  a  deed  between  partners, 
containing  covenants  to  account  yearly,  and  to  come  to  a  settlement  at  the  expiration 
of  the  partnership.  The  partnership  was  dissolved  before  the  period  contemplated  ; 
the  partners  met  together  and  came  to  a  settlement  of  account,  and  the  defendant 
promised  to  pay  the  plaintiff  the  amount  that  was  found  to  be  due.  And  it  was  held 
that  assumpsit  would  lie  for  the  balance  that  had  been  so  ascertained,  the  deed  being 
considered  as  mere  matter  of  inducement  to  the  debt.  [Cresswell  J.  That  principle 
was  recognized  in  the  recent  case  of  Roper  v.  Holland  (3  A.  &  E.  99,  4  N.  &  M.  668), 
where  the  point  is  put  in  one  sentence  by  Lord  Denman  C.  J. — "  If  this  was  an  open 
account,  it  was  a  trust  account."]  White  v.  Parkin  (12  East,  578)  is  the  converse  of 
Foster  v.  Allanson,  but  it  was  decided  upon  the  same  principle.  In  that  case  there 
was  a  parol  contract,  which  was  anterior  to  a  covenant  under  seal,  and  was  distinct 
from  that  covenant  ami  not  inconsistent  with  it,  and  it  was  held  that  such  a  contract 
might  be  enforced  in  assumpsit. 

Besides  an  action  for  money  had  and  received  implies  that  there  was  a  sum  certain  in 
the  hands  of  the  defendants,  and  the  plaintiff  must  gi*e  evidence  of  the  particular  sum 
to  which  he  is  entitled  ;  Harvey  v.  Archbold  (3  B.  &  0.  626,  5  I).  &  R.  500). 

At  any  rate  there  is  no  money  in  the  defendants'  hands  which  is  ascertained  to 
belong  to  the  plaintiff.  A  party  cannot  call  upon  trustees,  to  account,  in  an  action 
for  money  had  and  received.  The  money  never  was  received  to  the  plaintiffs  use  : 
it  was  received  for  the  pur  [594]-poses  of  the  trusts  in  the  deed.  In  Case  v.  Roberts 
(Holt,  N.  P.  C.  500),  Burrough  •(.  clearly  lays  down  the  rule — "If  money  is  paid  into 
the  hands  of  a  trustee  for  a  specific  purpose,  it  cannot  be  recovered  in  an  action  for 
money  had  and  received,  until  that  specific  purpose  is  shewn  to  lie  at  an  end.  The 
action  for  money  had  and  received  must  not  be  turned  into  a  bill  in  equity  for  the 
purpose  of  discovery.  If  the  plaintiff  shew  that  the  specific  purpose  has  been  satisfied, 
that  it  has  absorbed  a  certain  sum  only,  and  left  a  balance,  such  balance  (the  trust 
being  closed)  becomes  a  clear  and  liquidated  sum,  for  which  an  action  will  lie  at 
law.  Whilst  the  matter  remains  in  account,  ami  is  charged  with  the  specific  trust,  the 
action  for  money  had  and  received  w  ill  not  lie"  English  v.  Blundell  (8  Can-.  &  1'.  332) 
is  to  the  same  effect. 

Atcherley  Serjt.  (with  whom  was  Peacock)  in  support  of  the  rule.  The  defendants 
took  an  assignment  of  a  mere  choso  in  action — not  of  any  Legal  interest  whereby 
they  are  authorized  to  receive  5001.,  and  it  appears  they  have  received  more  than 
7001.     The  right  to  the  money  therefore  still  remains  in  the  plaintiff.     [(.'oltmn.ii  .1. 
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The  5001.  is  the  sum  which  the  banking  company  are  to  receive  :  it  does  not  include 
the  costs.  Cresswell  J.  The  defendants  are  to  receive  the  moiety  of  the  debt  from 
Allies's  estate,  whatever  it  ma}'  produce.]  The  deed,  it  is  submitted,  operates  merely 
as  a  power  of  attorney  to  receive  the  money  for  the  plaintiff.  It  contains,  in  fact,  no 
covenant  on  the  part  of  the  defendants,  but  merely  a  pronso.  [Tindal  C.  J.  Is  it 
not,  in  effect,  an  agreement  under  seal  I  No  particular  form  of  words  is  necessary  to 
make  a  covenant;  as  is  laid  down  in  Com.  Dig.  tit.  Covenant  (A.  2)(c).]  Even 
assuming  it  to  be  a  covenant,  still  debt  for  money  had  and  received  is  [595]  maintain- 
able under  the  circumstances  ;  or,  at  any  rate,  the  objection  that  it  is  not  so,  is  not 
available  to  the  defendants  under  the  plea  of  never  indebted.  In  Atttj  v.  Parish,  the 
deed,  as  was  observed  by  Sir  .J.  Mansfield  C.  J.,  contained  several  conflicting  provi- 
sions, and  various  conditions  precedent ;  there  are  none  such  here.  And  that  case 
has  always  been  doubted  as  an  authority.  In  Burnett  v.  Li/nAi,  A.,  a  lessee,  assigned 
by  deed-poll  his  interest  to  B.,  subject  to  the  performance  of  the  covenants  contained 
in  the  indenture  of  lease.  B.  took  possession  and  occupied  the  demised  premises 
under  this  assignment,  and  before  the  expiration  of  the  term  assigned  to  C.  The 
lessor  sued  A.  the  lessee  for  breaches  of  covenant  committed  during  the  time  that  B. 
continued  assignee  of  the  premises,  and  recovered  damages  against  A  ;  and  it  was 
held  that  A.  might  maintain  an  action  upon  the  case  in  tort  against  B.  for  having 
neglected  to  perform  the  covenants  during  the  time  he  continued  assignee,  whereby 
A.  sustained  damage.  Holroyd  J.  there  said,  "  The  assignee  standing  in  the  situation 
of  the  original  lessee,  is  liable  by  the  common  law  to  all  the  duties  which  were  cast 
upon  the  lessee  by  means  of  his  covenants  in  the  lease.  And,  if  that  be  so,  the  con- 
sequence seems  to  follow,  that  an  action  on  the  case  will  lie  against  the  assignee  when 
he  neglects  to  discharge  those  duties.  I  think  that  is  the  proper  remedy.  I  have 
considerable  doubt  whether  covenant  would  lie ;  but  even  if  it  would,  that  would  not 
take  away  from  the  plaintiffs  the  right  to  maintain  an  action  upon  the  case"  (5  B.  & 
C.  607).  [Tindal  C.  J.  Nothing  is  said  there  as  to  an  action  upon  simple  contract  being 
maintainable.]  Attij  v.  Parish  does  not  appear  to  have  been  brought  before  the  court 
in  that  case  ;  but  it  was  in  TUson  v.  The  Warwick  Gas  Light  Company.  [596]  That  was 
an  action  of  debt  against  a  corporation,  brought  by  an  attorney  for  his  costs,  and  it 
was  held,  upon  general  demurrer,  that,  even  assuming  that  a  corporation  could  not 
contract  otherwise  than  by  deed,  the  omission  to  set  out  a  deed  was  a  mere  matter  of 
form,  and  therefore  ground  of  special  demurrer  only.  In  that  case  Bayley  J.  says, 
"I  cannot  subscribe  to  the  law  laid  down  in  Attn  v.  Parish.  I  do  not  admit  that 
where  the  contract  is  such  that  the  plaintiff  may  recover  upon  it,  whether  it  is  by 
deed,  or  not,  the  deed,  if  there  is  one,  must  be  declared  upon  ;  on  the  contrary,  the 
strong  inclination  of  my  opinion,  upon  principle  is,  that  though  there  is  a  deed,  still, 
if  there  is  a  debt  independent  of  the  deed,  except  that  the  amount  of  it  is  to  be  ascer- 
tained by  the  deed,  the  existence  of  the  deed  does  not  prevent  the  plaintiff  from 
recovering  the  debt  upon  the  common  counts"  (7  D.  &  B.  381.  Vide  post,  per  Cress- 
well  J.  p.  600).  [Cresswell  J.  That  doctrine  would  be  applicable  here,  if  the  defen- 
dants had  received  money  to  your  use,  and  the  deed  had  been  afterwards  executed. 
You  might  then  perhaps  have  sued  upon  the  implied  contract.]  Here  the  cause  of 
action  is,  that  money  has  been  received  for  the  plaintiff,  but  not  under  any  covenant. 
The  action  is  not  brought  against  the  defendants  for  not  accounting ;  but  for  money 
which  they  have  received,  in  which  they  have  not,  and  in  which  the  plaintiff  has,  a 
legal  interest. 

But  even  if  the  action  should,  strictly  speaking,  have  been  brought  upon  the  deed, 
the  defence  is  not  admissible  on  these  pleadings.  In  point  of  law  and  substance  the 
money  was  received  to  the  plaintiffs  use  ;  the  covenant,  therefore,  under  which  the 
defendants  claimed  a  right  to  deal  with  it,  should  have  been  pleaded.  Fihner  v. 
Bwrnby  is  an  authority  for  the  plaintiff  upon  this  point.  Bosanquet  J.  there  said, 
"  The  material  question  [597]  in  this  case  is,  whether  there  was  an  agreement  by 
simple  contract  between  these  parties,  or  whether  the  demand  sought  to  be  enforced 
in  this  action  arose  out  of  a  contracc  by  specialty.  At  the  trial,  the  learned  judge 
was  of  opinion,  upon  the  evidence,  that  no  promise  by  simple  contract  had  been 
established ;  and  he  accordingly  directed  a  verdict  to  be  entered  for  the  defendant 
upon  the  first  issue.     It  has  been  contended  that  this  direction  was  erroneous.     First, 

(c)  Vide  Williams  v.  BurreU,  1  C.  B.  402. 
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it  is  said,  that  there  was  a  complete  agreement  by  parol  antecedently  to  the  execution 
<if  the  deed;  and  no  doubt,  if  such  an  agreement  had  once  existed,  the  means  by 
which  it  had  been  put  an  end  to  would,  under  the  new  rules,  be  properly  the  subject 
of  a  special  plea."  That  certainly  was  a  case  of  a  consummated  parol  liability  existing 
antecedently  to  the  execution  of  a  deed.  This  is  the  converse.  Mere,  no  action  would 
lie  till  the  money  was  received;  and  as  soon  as  it  was  received,  that  fact  gave  the 
right  of  action  to  the  plaintiff. 

The  only  remaining  question  is,  whether  the  action  lies  before  an  account  has 
been  stated,  or  a  settlement  had,  between  the  parties.  But  this  is  not  the  ordinary 
eaB6  where  trustees  take  a  legal  interest ;  the  defendants  here  take  a  mere  equitable 
interest.  Where  land  or  goods  are  conveyed  to  trustees  it  may  be  that  something 
must  be  done  before  the  cestui  que  trust  can  sue  them  at  law ;  but  this,  being  the 
assignment  of  a  chose  in  action,  is  a  very  different  case. 

Tixdal  C.  J.  This  is  an  action  of  debt  for  money  had  and  received  by  the 
defendants  to  the  use  of  the  plaintiff.  The  ground  and  principle  upon  which  this 
form  of  action  is  maintainable  is,  that  the  defendant  has  received  money  which,  ex 
esquo  et  bono,  belongs  to  the  plaintiff.  The  action  was  brought  into  general  use  in 
[598]  the  time  of  Lord  Mansfield  ;  and  it  has  always  rested  upon  that  ground.  I  am 
not  aware  that  the  action  has  ever  been  allowed,  except  in  cases  where  a  known 
specific  sum  has  been  received  by  the  defendant,  to  which  the  plaintiff  is  entitled  ;  as 
where  such  money  has  been  received  without  consideration,  or  where  it  has  been  received 
justly  in  the  first  instance,  and  the  consideration  has  failed  afterwards  ;  in  such  cases, 
the  defendant  holds  the  money,  in  justice  and  equity,  to  the  use  of  the  plaintiff. 
But,  in  this  case,  after  the  money  had  come  into  the  hands  of  the  defendants,  some- 
thing remained  to  be  done  under  the  contract  before  any  portion  of  it  was  to  go  over 
to  the  plaintiff.  The  defendants  were  to  receive  the  proceeds  of  the  suit,  upon  three 
specific  trusts :— first,  to  pay  all  costs,  charges,  and  expenses  ;  secondly,  to  pay  to  the 
banking  company  any  debt  due  to  them  from  the  plaintiff,  not  exceeding  the  sum  of 
5001.  ;  and,  thirdly,  to  pay  the  surplus,  if  any,  over  to  the  plaintiff.  The  only  right 
of  the  plaintiff  to  recover  any  thing  is,  therefore,  under  the  provisions  of  the  third 
trust.  But  this  action  is  brought  before  it  appears  that  any  thing  has  been  done 
under  the  trust — before  it  has  been  ascertained  what  sum  is  due  and  payable  from  the 
plaintiff  to  the  banking  company.  The  plaintiff,  indeed,  says  that  the  defendants 
save  received  more  than  the  banking  company  can  possibly  be  entitled  to,  the  amount 
to  be  paid  to  them  being  limited  to  5001.  But  what  sum  is  payable  to  them,  and  what 
is  the  amount  of  the  costs  and  charges  to  be  paid  out  of  the  money,  are  facts  which 
arc  left  undetermined.  It  may  be  that  the  amount  of  such  costs  and  charges  will 
completely  absorb  the  surplus  beyond  the  amount  to  which  the  banking  company  are 
entitled.  The  whole  is  left  in  complete  uncertainty.  The  plaintiff  ought  to  have 
filed  a  bill  in  equity  for  an  account.  If  the  present  action  was  held  to  We  maintain- 
[599]  able,  I  will  venture  to  say  it  would  be  the  first  instance  of  the  kind.  Indeed 
the  case  of  Roper  v.  Holland  (■'!  A.  &  E.  9!),  4  N.  &  M.  668)  is  an  answer  to  the  present 
action  ;  as  is  also  what  is  said  in  Case  v.  Robert*  (Holt,  N.  1'.  ('.  -r>00),  by  Burrough  .). 
who  states  the  principle'  concisely,  correctly,  and  intelligibly.  Looking  at  all  the  facts 
of  the  present  case,  it  appears  to  me  to  come  within  that  class, — of  which  class  are 
Weston  v.  Dowries  (1  Dougl.  23),  and  Potoer  v.  Writ*  (Cowp.  818),— where  money  has 
been  paid  upon  a  Special  contract,  and  it  has  been  held  that,  unless  that  contract  be 
rescinded,  the  party  has  no  right  to  bring  money  had  and  received.  The  money  in 
this  ease  was  received  under  a  special  contract,  which  still  remains  Open.  I  think, 
therefore,  the  rule  to  set  aside  the  nonsuit,  must   be  discharged. 

Coltman  J.     I  think  thai  the  doctrine  laid  down  in  Case  v.  Roberts  puts  an  end 

to   this   case.      All    the  costs  were    to    be  paid  out  of  the  money  to   be    received    by  the 

defendants  before  the  plaintiff  would  haveanyrighl  to  the  Burplus.  [fa  definite  sum 
ot  money  had  been  fixed  to  be  paid  as  costs,  and  then  the  surplus  was  to  be  paid  over, 

there  might  have  been  no  difficulty  ;   but  the  present  case  is  very  different. 

CkESSWBLL   J.       I    also   think   that   t  lie  nonsuit  in  this  case  was   quite    right.      Two 

objections  were  taken  at   the  trial       first,  that   the  action  should  ha\e  I n    brOUghl    OD 

the   deed,  and    not    in    debt   upon   simple    contract  ;   and,    secondly,    that    as    the    trusts 

under  which  the  money  was  received  bythe  defendants  were  not  closed,  the  action 

for  money  had  and  received  did  not  lie. 

It  is  not  necessary  to  determine   the  first  point  in  this  ease.      At    tin       one   time 
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I  niay  say,  that  Atty  v.  [600]  Parish  (1  N.  B.  104)  seems  to  be  a  strong  authority  in 
support  of  it.  It  has  been  said  that  that  case  is  overruled  by  Tilson  v.  The  Warwick  Gas 
Light  Company  (4  B.  &  C.  962,  7  D.  &  E.  376) ;  but  I  do  not  think  so.  The  point  was 
not  necessary  to  the  decision  of  that  case  ;  and  there  is  a  considerable  difference  in  the 
two  reporters  as  to  the  language  that  fell  from  Bayley  J.  (his  lordship  read  the  passage 
from  7  D.  &  E.  381,  as  set  out  ante,  p.  596).  In  4  B.  &  C.  (page  968)  the 
language  of  the  learned  judge  is  much  more  limited  as  to  the  effect  of  Atty  v.  Parish. 
He  is  there  reported  to  have  said,  "  I  am  not  convinced  by  the  case  of  Atty  v.  Parish, 
that  where  a  contract  appears  upon  the  face  of  a  declaration  to  be  such  that  the 
plaintiff  may  recover,  whether  the  contract  be  by  deed  or  not,  that  it  is  necessary  to 
declare  upon  the  deed  if  there  be  one."  All  therefore  that  the  learned  judge  says 
is,  be  it  that  Atty  v.  Parish  is  good  law,  still  it  does  not  convince  me  that  under  a 
given  state  of  circumstances  it  is  necessary  to  declare  on  the  deed.  He  then  goes  on 
to  say,  "  The  strong  impression  upon  my  mind  is  that,  upon  principle,  although  there 
be  a  deed  between  the  parties,  yet  if  there  be  a  debt  independent  of  the  deed,  the 
existence  of  the  deed  will  not  prevent  the  party  from  recovering  that  debt  upon  the 
common  counts."  That  may  be  so,  and  Atty  v.  Parish  may  be  very  good  law  notwith- 
standing. It  may  be  observed  too,  that  Holroyd  J.  does  not  say  any  thing  with 
respect  to  that  case.  I  think  it  may  well  be  said  that,  if  money  is  received  by  a  party, 
under  circumstances  which  would  raise  an  implied  promise  to  pay  it  over  to  another, 
or  received  under  an  express  promise  so  to  pay  it  over,  and  subsequently  a  deed  is 
entered  into  between  these  parties  in  order  to  ascertain  the  amount  to  be  [601]  paid 
over,  an  action  as  simple  contract  can  be  sustained.  But  what  contract  is  there  here 
independent  of  the  deed  ?  The  money  is  to  be  taken,  and  dealt  with,  by  the  defen- 
dants, under  the  deed.  There  is  an  express  contract  in  that  deed,  and  no  other 
contract  can  be  impbed. 

As  to  the  point  on  the  pleadings,  it  is  said  that  the  defence  insisted  upon  is  not 
admissible  under  the  plea  of  never  indebted.  But  the  case  of  Filmer  v.  Burnby  (ante, 
vol.  ii.  p.  529,  2  Scott,  N.  E.  689)  seems  to  me  to  be  precisely  in  point  upon  that 
question.  The  present  case  falls  within  the  rule  there  laid  down  by  the  judges.  If 
there  has  been  an  original  independent  simple  contract  which  is  merged  in  a  deed, 
it  may  be  necessary  to  plead  the  deed  ;  but  here,  the  only  contract  between  the 
parties  is  by  deed,  there  never  having  been  any  simple  contract  between  them.  It 
appears  to  me  therefore  that  the  deed  was  admissible  in  evidence  under  the  plea  of 
never  indebted. 

As  to  the  other  point,  I  think  the  opinion  of  Burrough  J.,  in  Case  v.  Roberts  is 
decisive.  This  is,  palpably,  an  open  trust ;  under  which  several  things  remained  to  be 
done  by  the  defendants.  Suppose  the  plaintiff  had  brought  his  action  upon  the  cove- 
nant, he  must  have  sued  for  the  surplus,  after  shewing  that  the  trust  had  been 
performed.  He  was  not  in  a  situation  to  shew  that  fact  in  this  case ;  and  perhaps 
that  may  be  the  reason  why  the  present  form  of  action  was  adopted. 

Upon  the  whole,  I  am  clearly  of  opinion  that  the  nonsuit  ought  to  stand. 

Eule  discharged. 

[602]     Doe  dem.  Pope  v.  Eoe.     May  30,  1844. 

In  an  ejectment  for  seven  houses  adjoining  each  other,  and  held  under  one  lease,  the 
tenants  of  four  having  been  duly  served,  the  court  granted  a  "  serviceable  rule 
absolute  "  as  to  the  other  three,  which  were  empty,  upon  an  affidavit  stating  that 
the  tenant  had  left  them  and  embarked  with  his  family  for  America,  that  the  lessee 
was  dead,  intestate  and  insolvent,  and  that  copies  of  the  declaration  and  notice  had 
been  affixed  on  the  outer  doors  of  the  three  houses,  and  a  copy  served  on  one  D., 
the  attorney  for  one  Jones,  who  had  been  in  the  habit  of  receiving  the  rents. 

Ejectment,  for  seven  houses  situate  in  Great  John  Street,  in  the  parish  of  St.  John, 
Southwark,  adjoining  each  other,  and  held  under  one  lease. 

Channell  Serjt.  moved  for  judgment  against  the  casual  ejector.  As  to  four  of  the 
houses,  the  tenants  had  been  duly  served  ;  as  to  the  three  remaining  houses,  numbered 
16,  17,  and  18,  the  affidavit  stated  that  they  were,  and  had  been  for  some  time  past, 
unoccupied,  and,  in  consequence  thereof,  and  there  being  no  person  in  or  about  the 
said  three  several  last-mentioned  houses,  or  any  of  them,  the  deponent  was  unable  to 
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serve  a  copy  of  the  declaration  and  notice  at  any  of  the  three  houses,  but  that  lie  affixed 
a  copy  upon  the  outer  door  of  each  of  those  houses  ;  that  all  the  houses  mentioned 
in  the  declaration,  and  for  which  this  ejectment  was  brought,  were  adjoining  each 
other,  and  were  comprised  in  one  lease  thereof  granted  to  one  John  Whayman, 
deceased,  and  which  lease  was  not  expired  ;  that  the  deponent  had  been  informed  and 
believed  that  Whayman  died  some  time  since  intestate  and  insolvent,  and  he  had  not 
been  able  to  discover  who  was  Whayman's  personal  representative,  nor  did  he  know 
where  the  supposed  owner  or  landlord  of  the  three  last-mentioned  houses  could  bo 
found,  other  than  at  the  premises  mentioned  in  the  declaration,  where  the  deponent 
was  informed  by  the  tenants  of  the  said  other  houses,  that  one  Jones  had  been  in  the 
habit  of  attending  to  receive  the  rents  of  the  said  premises ;  but,  the  deponent  having 
been  informed  that  Mr.  C4eorge  Drew  was  the  attorney  and  solicitor  of  [603]  the 
person  named  Jones,  who  received  the  said  rents  of  the  said  premises  as  aforesaid,  he, 
the  deponent,  personally  served  Drew  with  the  declaration  and  notice,  by  delivering 
a  copy  thereof  to  Drew,  who  admitted  to  the  deponent  that  he  was  the  attorney  for 
Jones.  The  learned  Serjeant  submitted  that  enough  had  been  done  to  entitle  him,  at 
least,  to  a  rule  nisi;  and  he  cited  Doe  dem.  Osbaldistone  v.  Hoe  (1  Dowl.  P.  C.  456), 
where,  the  affidavit  stating  that  inquiry  had  been  made  for  Cook,  one  of  the  tenants, 
on  the  premises,  that  it  was  found  that  he  and  his  family  had  left  the  premises,  and 
were  understood  to  have  embarked  for  America,  and  not  to  intend  to  return,  and  that 
the  declaration  and  notice  had  been  affixed  on  the  door  of  Cook's  house,  and  had  also 
been  delivered,  and  read  over  and  explained,  to  a  person  on  the  premises,  who  was 
servant  to  one  of  the  tenants  of  other  part  of  the  premises,  the  court  granted  a  rule 
nisi,  directing  that  it  should  be  served  in  the  same  manner  as  the  declaration  had 
been  served. 

Tindal  C.  J.  The  two  cases  seem  very  much  alike.  Take  a  rule  nisi. 
The  rest  of  the  court  concurring,  the  rule  was  drawn  up  as  follows : — 
Rule  absolute,  unless  cause  shewn  to  the  contrary  on  Tuesday  next — service  of  the 
rule,  by  affixing  a  copy  on  the  respective  outer  doors  of  the  houses  numbered  16,  17 
and  18,  in  Great  John  Street,  in  the  parish  of  St.  John,  Southwark,  being  part  of  the 
premises  in  question,  and  by  leaving  another  copy  at  the  office  of  Mr.  George  Drew, 
in  the  said  affidavit  named,  to  be  deemed  good  service. 

[604]     POTT  AND  OTHERS,  Assignees  of  Weatherby  and  Others, 
Bankrupts,  v.  Beayan.     .lime  3,  1844. 

[S.  C.  8  Scott,  X.  R,  318  ;   13  I..  J.  C.  P.  L87  ;  at  Nisi  Prius,  1  Car.  &  K.  335.] 

Where  a  party  is  indebted  to  a.  trader  in  a  sum  bearing  interest,  the  assignees  may 
recover  interest  accruing  subsequently  to  the  bankruptcy,  although  there  lie  do 
express  reservation  of  interest. 

Assumpsit,  for  money  lent  and  paid  by  the  bankrupts,  money  had  and  received  t<> 
their  use,  interest,  and  money  due  to  them  upon  an  account  stated,  with  a  count  for 
interest  accruing  after  the  bankruptcy. 

Plea,  non  assumpsit. 

At  the  trial  before  Rolfe  B.,  at  the  last  Liverpool  spring  assizes,  it  appeared  thai 
the  defendant  was  indebted  to  the  bankrupts,  who  wi'rr  bankers,  in  3511.  for  advances 
made  to  one  Williams,  his  agent.  A  verdicl  was  taken  Eor  the  plaintiffs,  damages 
3921.  18s.  iid.,  with  Leave  to  the  defendant  to  move  to  reduce  the  amount  by  striking 
out  411.  18s.  (id.,  a  sum  allowed  by  ihc  jury  for  interest  since  the  stoppage  nf  the 
bank. 

Murphy  Serjt.,  having  in  Easter  term  last  obtained  a  rule  accordingly,  and  also 
for  a  new  trial,  on  the  ground  that  the  verdicl   was  against  the  evidence, 

Talfourd  Serjt.  (with  whom  was  Tomlinson)  now  shewed  cause.  The  question  is, 
whether  the   bankruptcy  put    an   end    to  the  defendant's   liability  to   pay  interest.      In 

Moore  v.  Voughton  (1  St. irk.  N.  1'.  487)  the  assignees  were  held  entitled  to  recovei 
interest.  (Tindal  C.  J.  Was  there  not  some  party  to  whom  the  defendant  might 
have  paid  the  debt  notwithstanding  the  bankruptcy  I]  An  official  assignee  was 
appointed    immediately;   and,  consequently,   the   bankruptcy   imposed   no  difficulty 

Upon  the  defendant.     The  principle  on  which  interest  is  al  [605]  lowed  to  be  recovered 
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is  clearly  established  by  the  cases  of  De  Haviland  v.  Boujprbairik  (1  Campb.  50),  I)e 
Bernales  v.  Fuller  (2  Campb.  42(1),  Bruce  v.  Hunter  (3  Campb.  467),  Newal  v.  /ones 
(Mood.  &  Malk.  449),  Ca/to»  v.  Bragg  (15  East,  223),  and  Higgims  v.  Soryem*  (2  B.  & 
C.  348,  3  D.  &  R.  613):   and  the  bankruptcy  can  have  no  effect  in  varying  the 

contract  between  the  parties. 

.Murphy  Serjt.  in  support  of  his  rule.  Though  the  defendant  may  have  been 
liable  to  pay  interest  to  the  bankers,  such  liability  ceased  upon  their  becoming  bank- 
rupt. In  Cameron  v.  Smith  (2  B.  \-  Aid.  305)  it  was  held  that  interest  accruing  before 
the  act  of  bankruptcy,  cannot  be  added  to  the  principal  sum  due  on  a  bill  of  exchange, 
so  as  to  constitute  a  good  petitioning  creditor's  debt,  unless  interest  be  payable  on 
the  face  of  the  bill.  Suppose  here  that  the  parties  were  reversed,  and  the  bankers 
indebted  to  the  defendant  at  the  time  of  their  stopping  payment ;  would  he  have 
been  entitled  to  claim  interest  from  their  assignees? 

TiNDAL  C.  J.  In  this  case,  if  the  banking-house  had  not  stopped  payment,  the 
liability  of  the  defendant  to  pay  interest  would  have  continued  :  and  I  do  not  see 
upon  what  principle,  after  the  statute  of  the  6  G.  4,  c.  16,  s.  63,  has  vested  in  the 
assignees  all  the  rights  of  the  bankrupts  in  such  ample  and  distinct  terms  as  these — 
namely,  that  "  the  commissioners  shall  assign  to  the  assignees,  for  the  benefit  of  the 
creditors  of  the  bankrupt,  all  the  present  and  future  personal  estate  of  such  bankrupt, 
wheresoever  the  same  may  be  found  or  known,  and  all  property  which  he  niay 
purchase,  or  which  may  revert,  descend,  be  devised  or  bequeathed,  [606]  or  come  to 
him  before  he  shall  have  obtained  his  certificate ;  and  the  commissioners  shall  also 
assign  as  aforesaid  all  debts  due  or  to  be  due  to  the  bankrupt,  wheresoever  the  same 
may  be  found  or  known,  and  such  assignment  shall  vest  the  property,  right,  and 
interest  in  such  debts  in  such  assignees,  as  fully  as  if  the  assurance  whereby  they  are 
secured  had  been  made  to  such  assignees,"  &c  :  we  can  hold  the  interest  of  the 
assignees  to  be  less  extensive  than  that  of  the  bankers  before  the  bankruptcy.  It 
seems  to  me  that  as  the  bankers  were  entitled  to  interest  at  the  time  of  their  bank- 
ruptcy, so  the  assignees  are  entitled  to  the  interest  which  has  subsequently  accrued. 

Coltman  J.  I  am  of  the  same  opinion.  Notwithstanding  the  bankruptcy,  it  was 
the  duty  of  the  defendant,  as  well  as  his  interest,  to  discharge  the  debt  owing  by 
him  to  the  bank.  This  is  a  very  different  case  from  that  put  of  a  debt  due  from  the 
estate  of  the  bankrupts.  A  creditor  is  bound  to  come  forward  and  prove  his  debt. 
But  assignees  are  not  bound  to  hunt  out  all  the  debtors. 

Maule  J.  and  Cresswell  J.  were  absent. 

Rule  discharged. 

[607]     Gordon,  Reid,  and  Phipps  v.  Ellis  and  Another.     June  11,  1844. 

[For  subsequent  proceedings  see  2  C  B.  821.] 

In  assumpsit  by  A.,  B.  and  C.  against  D.,  upon  a  money  demand,  D.  pleaded  that 
the  plaintiffs  carried  on  business  in  partnership  ;  that  the  plaintiff  A.,  with  the 
privity  and  concurrence  of  the  plaintiffs  B.  and  C,  requested  A.  to  sell  certain 
property  belonging  to  D.  B.  and  C.  as  co-partners,  which  D.  thereupon  agreed  to 
do  ;  that,  at  the  time  A.  requested  D.  to  sell,  and  also  at  the  time  of  the  sale,  and 
of  the  making  the  loans  and  advances  by  D.  to  A.  thereinafter  mentioned,  D. 
believed  A.  to  be  the  sole  owner  of  the  property,  and  that  he  had  full  authority 
to  dispose  of  it  for  his  sole  use  and  benefit,  D.  having  no  knowledge  that  B.  and 
C.  had  any  interest  in  it ;  that,  after  D.  had  been  so  retained  and  employed  to 
sell  the  property,  and  before  it  was  sold,  and  before  he  had  any  notice  or  knowledge 
that  A.  was  not  solely  possessed  of  and  interested  in  the  property,  I>,  at  the 
request  of  A.,  lent  divers  sums  of  money  to  A.  ;  that,  before  D.  lent  the  said  money 
to  A.,  it  was  agreed  between  them  that  D.  should  retain,  deduct,  and  reimburse 
himself  the  full  amount  out  of  the  proceeds  of  the  property  :  that  I>.  was  induced 
to  lend  and  did  lend  the  said  money  to  A.  upon  the  faith  and  in  consideration  of 
such  agreement ;  and  that  D.  did  sell  and  dispose  of  the  said  property  for  A.,  the 
other  plaintiffs  suffering  and  permitting  A.  to  deal  therewith  as  his  own  sole 
property,  without  objection  or  interference  ;  and  the  plea  then  justified  retaining 
the  money  to  reimburse  I),  for  such  advances  under  the  said  agreement, — To  this 
plea  the  plaintiffs  replied  that  B.  and  C.  did  not  suffer  or  permit  A.  to  deal  with 
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the  said  property  as  his  own  sole  property. — A  verdict  having  been  found  for  the 
plaintiffs  : — Held,  on  motion  to  arrest  the  judgment,  that  enough  of  the  plea  remained 
unanswered  to  constitute  a  sufficient  bar  to  the  plaintiffs'  right  to  recover ;  that  the 
replication  traversed  an  immaterial  allegation  ;  but  that  the  proper  course  was,  not 
to  arrest  the  judgment,  but  to  award  a  repleader. — The  rule  that  a  repleader  is 
never  awarded  in  favour  of  the  party  who  made  the  first  fault,  applies  only  where 
the  issue  is  found  against  that  party. 

Assumpsit  for  money  had  and  received  and  upon  an  account  stated. 

Pleas — first,  except  as  to  1601.,  non  assumpsit — secondly,  except  as  aforesaid,  a 
set-off — thirdly,  except  as  aforesaid,  that,  before  the  money  in  the  declaration  mentioned 
had  been  had  or  received  by  the  defendants,  and  also  before  the  stating  of  the  account 
in  the  declaration  mentioned,  or  either  of  them,  to  wit,  on  the  1st  of  July  1842, 
the  plaintiffs  carried  on  the  trade  and  busi-[608]-ness  of  founders  in  partnership 
together ;  and  thereupon,  while  the  plaintiffs  continued  to  be  and  were  such  partners, 
to  wit,  on,  &c.  aforesaid,  the  plaintiff  Gordon,  with  the  privity  and  concurrence  of 
the  other  plaintiffs,  requested  the  defendants,  who  then  carried  on,  and  still  carry 
on,  in  partnership  together,  the  trade  and  business 'of  auctioneers  and  appraisers,  and 
also  then  retained  and  employed  them  the  defendants  as  such  auctioneers  to  put  up  to 
sale  and  dispose  of  certain  property  of  and  belonging  to  the  plaintiffs  as  such  co-partners 
as  aforesaid,  which  the  defendants  then  consented  and  agreed  to  do :  that,  at  the 
time  when  Gordon  so  requested  them  to  sell  and  dispose  of  the  said  property,  and 
also  at  the  time  of  their  selling  and  disposing  thereof,  and  at  the  times  when  the 
debts  and  moneys  thereinafter  mentioned  to  have  been  due  from  Gordon  to  the 
defendants  became  and  were  due  and  were  incurred,  as  thereinafter  mentioned,  the 
defendants  believed  that  Gordon  was  the  sole  ami  exclusive  owner  of  the  said  property, 
and  had  full  power  and  lawful  and  absolute  authority  to  sell  and  dispose  of  the  same, 
and  to  receive  the  proceeds  thereof  as  and  for  his  own  property,  and  for  his  own  sole 
use,  benefit,  and  advantage,  the  defendants  then  having  no  notice  or  knowledge  what- 
soever that  the  other  plaintiffs,  or  any  other  person,  had  any  right,  title,  estate,  or 
intcrest  whatever  in  the  said  property,  or  any  part  thereof:  that  the  defendants 
afterwards,  to  wit,  on,  Sec.  aforesaid,  sold  and  disposed  of  the  said  property  for 
certain  sums  of  money,  being  the  same  identical  moneys  in  the  declaration  above- 
mentioned  and  for  which  the  action  was  brought :  that,  after  Gordon  had  so  retained 
and  employed  the  defendants  as  aforesaid,  and  before  the  defendants  or  either  of 
them  had  any  notice  that  Gordon  was  not  the  sole  and  exclusive  owner  of  the  said 
property  or  of  the  proceeds  thereof,  and  before  and  at  the  commencement  of  the  [609] 
action,  to  wit,  on,  &c.  aforesaid,  Gordon  became  and  was,  and  ever  since  had  been  and 

still  was,  indebted  to  the  defendants  in  a  large  sum  of  Qey,  to  wit,  50001.,  for  work 

and  labour  of  the  defendants,  by  them  before  then  done  and  performed  for  Gordon  at, 
his  request,  and  for  money  lent  by  the  defendants  to  Gordon  at  his  like  request,  and 
for  money  paid  by  the  defendants  for  the  use  of  Gordon  at  his  like  request,  and  for 
money  found   to   lie  due  to  the  defendants  from  Gordon  upon   an   account  then  stated 

between  them  ;  which  sum  of  money  so  due  to  the  defendants  from  Gordon  as  afore- 
said exceeded  the  moneys  in  the  declaration  mentii I,  except  as  aforesaid,  ami  out 

of  which  sum  the  defendants  were  ready  and  willing  mid  thereby  offered  tin'  full 
amount  of  the  i ys  in  the  declaration  mentioned,  except  as  aforesaid.      Verification. 

Fourthly,  as  to  so  much  of  the  causes  of  action  as  related  to  the  moneys  in  the 
declaration  mentioned,  except  as  aforesaid,     payment. 

Fifthly  — as  to  so  much  of  the  causes  of  action  as  related  to  the  sum  of  352L  Is.  8d. 

parcel  of  the  moneys  in  the  declaration  menti <l     that,  before  the  said  moneys  had 

been  had  or  received  by  the  defendants,  and  also  before  the  stating  of  the  accounts  in  the 
declaration  mentioned,  or  either  of  them,  to  wit,  on  the  1st  of  July  1 842,  the  plaintiffs 
carried  on  the  trade  and  business  of  founders  in  partnership  together  ;  and  thereupon, 
while  thi'v  the  plaint  ill's  continued  to  he  and  were  such  partners  as  aforesaid,  to  "  it,  on, 

Ac.  aforesaid,  I  lordon,  with  the  privity  and  c surrence  of  the  other  plaint  ill's,  requested 

the  defendants  (they  then  and  still  being  and  carrying  on  in  partnership  togel he r  I  he 
trade  or  business  of  auctioneers  and  appraisers),  and  also  then  retained  and  employed 
them  the  defendants  to  put  up  to  sale  ami  dispose  of  certain  property  of  and  belonging 

to  the  said  linn  ami  lo  the  plaintiffs  as  such  co  [610]  part  hits  as  aforesaid;  which 
they  the  defendants  then  consented  and  agreed  to  do:  that  at  the  time  when  Cordon 
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so  requested  them  to  sell  and  dispose  of  the  said  property,  and  also  at  the  time  of 
their  selling  and  disposing  thereof,  and  of  their  making  the  loans  and  advances  to 
Gordon  thereinafter  mentioned,  the  defendants  believed  that  Gordon  was  the  sole  and 
exclusive  owner  of  the  said  property,  and  had  full  power  and  lawful  and  absolute 
authority  to  sell  and  dispose  of  the  same,  as  his  own  property,  and  for  his  own  sole 
use,  benefit,  and  advantage,  the  defendants  then  having  no  knowledge  or  notice  what- 
soever that  the  other  plaintiffs  or  any  other  person  had  any  right,  title,  estate,  or 
interest  whatsoever  in  the  said  property  :  that,  after  they  had  been  so  applied  to  and 
requested  and  retained  and  employed  by  Gordon  to  sell  and  dispose  of  the  said 
property  as  aforesaid,  and  before  the  same  had  been  sold  or  disposed  of,  and  before 
they  had  any  notice  or  knowledge  whatsoever  that  Gordon  was  not  solely  and 
exclusively  possessed  of  and  interested  in  the  said  property,  to  wit,  on  the  1st  of 
January  1853,  and  on  divers  other  days  and  times  between  that  day  and  the  com- 
mencement of  the  suit,  the  defendants,  at  the  request  of  Gordon,  lent  and  advanced 
to  him  divers  sums  of  money,  in  the  whole  amounting  to  the  sum  of  money  in  the 
introductory  part  of  that  plea  mentioned  ;  that,  before  the  defendants  lent  or  advanced 
the  last-mentioned  moneys  or  any  part  thereof  to  Gordon,  to  wit,  on,  A-c.  last  aforesaid, 
it  was  agreed  between  him  and  them  that  the  defendants  should  and  might  retain, 
deduct,  and  reimburse  themselves  the  full  amount  of  the  said  moneys  out  of  the 
proceeds  of  the  said  property  so  to  be  sold  and  disposed  of  as  aforesaid  ;  that  the 
defendants  were  induced  to  advance  and  lend  the  said  moneys,  and  did  advance  and 
lend  the  same,  to  Gordon  upon  the  faith  and  confidence  and  in  consideration  of  the 
last-men-[611]-tioned  agreement,  and  not  otherwise  :  that  afterwards,  and  before  the 
commencement  of  the  suit,  to  wit,  on,  &c  aforesaid,  the  defendants  did  sell  and  dispose 
of  the  said  property  for  Gordon,  the  other  plaintiffs  at  the  several  times  aforesaid 
suffering  and  permitting  Gordon  to  deal  therewith  as  his  own  sole  property  without 
objection  or  interference,  and  afterwards,  and  before  the  commencement  of  the  suit, 
to  wit,  on,  &c.  last  aforesaid,  received  the  money  for  which  the  same  was  so  sold  as 
aforesaid  :  that  the  said  money  in  the  declaration  mentioned  to  be  due  from  them  to 
the  plaintiffs  was  the  same  identical  money  which  the  defendants  received  as  the  price, 
purchase  money  and  proceeds  of  the  said  property,  and  not  other  or  different ;  where- 
fore they  the  defendants  did,  in  pursuance  of  the  said  agreement,  and  before  the 
commencement  of  the  suit,  retain  the  said  sum  of  money  in  the  introductory  part  of  that 
plea  mentioned,  for  the  purpose  of  reimbursing  themselves  the  moneys  so  advanced 
and  lent  by  them  to  Gordon  as  aforesaid.     Verification. 

Sixthly — as  to  so  much  of  the  causes  of  action  as  related  to  the  sum  of  3501.,  other 
parcel  of  the  moneys  in  the  declaration  mentioned  than  the  sum  in  the  introductory 
part  of  the  fifth  plea — a  similar  plea  to  the  last. 

Seventhly — as  to  the  residue  of  the  declaration — payment  of  1601.  into  court. 

On  the  first  plea,  the  plaintiffs  joined  issue.  To  the  second,  they  replied  that 
they  were  not  indebted,  modo  et  forma.  To  the  third,  that  at  the  time  of  the  selling 
and  disposing  of  the  property  in  the  said  third  plea  mentioned  as  therein  alleged,  the 
defendants  had  knowledge  that  Gordon  was  not  the  sole  and  exclusive  owner  of  the 
said  property, — concluding  to  the  country.  To  the  fourth,  a  traverse  of  the  alleged 
payment.  To  the  fifth,  that  Keid  and  Phipps  did  not  suffer  or  permit  [612]  Gordon 
to  deal  with  the  property  in  the  fifth  plea  mentioned  as  his  own  sole  property,  modo 
et  forma.  To  the  sixth,  that  Reid  and  Phipps  did  not  suffer  or  permit  Gordon  to  deal 
with  the  said  property  as  his  sole  property,  itithout  objection  or  interference  (a),  modo  et 
forma.     Upon  the  last  plea  they  took  the  money  out  of  court. 

At  the  trial  before  Coltman  J.,  at  the  sittings  at  Westminster  after  last  Hilary 
term,  a  verdict  was  found  for  the  plaintiffs,  damages  8351.  18s.  4d.,  beyond  the  1601. 
paid  into  court. 

Sir  T.  Wilde  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  to  arrest  the  judgment 
as  to  so  much  of  the  demand  as  was  included  in  the  introductory  part  of  the  fifth  and 
sixth  pleas  (V),  on  the  ground  that  the  replications  to  those  pleas  took  issue  upon  an 

(a)  Quaere,  whether  the  words  in  italics  do  not  raise  a  negative  pregnant. 

(b)  Qua>re,  whether  if  the  judgment  had  been  arrested,  it  must  not  have  been 
arrested  in  toto,  entire  damages  being  assessed.  It  is  true  that  specific  sums  are 
mentioned  in  the  introductory  parts  of  the  fifth  and  sixth  pleas,  but  non  constat  that 
the  damages  sustained  by  reason  of  the  non-payment  of  3521.  Is.  Sd.  and  3501., 
■corresponded  in  amount  with  those  sums. 
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immaterial  allegation,  and  left  unanswered  sufficient  matter  to  constitute  a  good  bar 
to  so  much  of  the  cause  of  action  as  those  pleas  respectively  professed  to  answer.  He 
cited  Wallace  v.  Kelsall  (7  M.  &  W.  264,  8  Dowl.  P.  C.  84 1),  Jones  v.  Yates  (9  B.  &  C.  532, 
4  Mann.  &  K.  613),  Sparrow  v.  Chisman  (9  B.  &  C.  241,  4  Mann.  &  R.  206),  Jaca/ud  v. 
French  (12  East,  317),  Richmond  v.  Heapy  (1  Stark.  N.  P.  C.  202). 

Channell  Serjt.  (with  whom  was  Bovill),  on  a  former  day  in  this  term,  shewed 
cause. — The  fifth  and  sixth  pleas,  although  addressed  to  different  sums,  are  substantially 
the  same.  It  is  submitted  that  the  allegation  that  [613]  is  traversed  in  the  replication, 
— viz.  that  Keid  and  Phipps  suffered  and  permitted  Gordon  to  deal  with  the  property 
in  the  plea  mentioned,  as  his  own  sole  property,  was  essential  to  make  the  plea  good, 
The  sum  mentioned  in  the  introductory  part  of  the  plea,  is  stated  to  be  an  advance 
to  Gordon,  and  not  to  the  partnership,  upon  an  agreement  that  the  defendants  might 
reimburse  themselves  out  of  the  proceeds  of  the  sale  of  the  goods.  The  agreement 
by  Gordon  did  not  bind  his  partners,  inasmuch  as  the  plea  discloses"  no  express  authority 
from  them,  and  the  implied  authority  belonging  to  him  as  a  partner,  would  not  suffice 
to  make  the  agreement  good.  The  plea  therefore  proceeds  to  state  other  circumstances 
to  supply  the  want  of  such  authority — that  Gordon,  with  the  privity  and  concurrence 
of  the  other  plaintiffs,  retained  and  employed  the  defendants  to  sell  certain  property 
belonging  to  the  firm  ;  that,  at  the  time  when  Gordon  so  applied  to  the  defendants 
to  sell,  and  at  the  time  of  the  sale,  and  of  the  defendants  making  the  advances  to 
Gordon,  they  believed  him  to  be  the  sole  owner  of  the  property,  and  that  he  had  full 
authority  to  dispose  of  it  as  his  own,  the  defendants  having  no  notice,  and  not  knowing, 
that  other  plaintiffs  had  any  interest  in  it :  and  the  plea  then  alleges  the  fact  that  is 
traversed,  that  the  other  plaintiffs  permitted  Gordon  to  deal  with  the  property  as  his 
own.  The  object  of  the  plea,  is,  to  make  out  an  identity  between  Gordon  and  the 
firm  of  which  he  is  a  member,  in  order  to  let  in  a  set-off :  and  in  this  view  it  was 
essential  that  the  plea  should  contain  the  allegation  in  question,  shewing  that  Reid 
and  Phipps  had  made  Gordon  their  agent  in  the  matter.  The  plea  seems  to  have 
been  framed  chiefly  with  a  view  to  the  decision  in  George  v.  Clagett  (7  T.  R.  359), 
recognized  in  Baring  v.  C'or-[614]-rie  (2  B.  &  Aid.  137),  where  it  was  held,  that,  if  a 
factor  who  sells  under  a  del  credere  commission,  sells  goods  as  his  own,  and  the  buyer 
knows  nothing  of  any  principal,  the  buyer  may  set-off  any  demand  he  may  have  on 
the  factor,  against  the  demand  for  the  goods  made  by  the  principal.  So,  in  Carr  v. 
Hinchliff  (4  B.  &  C.  547,  7  D.  &  R.  42),  a  plea,  in  assumpsit  for  goods  sold  and  delivered, 
— that  the  goods  were  sold  and  delivered  to  the  defendant  by  A.,  the  factor  and  agent 
of  the  plaintiff,  with  the  privity  of  the  plaintiff,  as  and  for  the  goods  of  A.,  and  that 
the  defendant  did  not  know  that  the  goods  were  not  the  property  of  A.  ;  that,  at  the 
time  of  the  sale  and  delivery,  A.  was,  and  still  is,  indebted  to  the  defendant  in  more  than 
the  value  of  the  goods,  and  that  the  defendant  was  ready  and  willing  to  set-off  and  allow 
to  the  plaintiff  the  value  of  the  goods  out  of  the  moneys  so  due  and  owing  from  A.,  was 
held  good,  on  general  demurrer,  upon  the  ground  that  the  permission  given  by  the 
principal  to  the  factor  to  sell  the  goods  in  the  manner  lie  did,  created  an  identity 
between  them,  so  as  to  entitle  the  defendant  to  set  oil'  the  debt  due  to  him  from  the 
(actor.  It  will  be  contended  for  the  defendants,  that,  as  Gordon  could  not  have  Bued 
alone  in  this  case,  he  cannot  recover  by  joining  his  partners  in  the  action  ;  ami  cases 
were  cited  when  this  rule  was  obtained  for  the  purpose  of  establishing  this  proposition. 
— that,  although  one  partner,  where  he  is  made  a  defendant,  may  say  he  is  not  bound 
by  the  contract  of  his  co-partner,  on  the  ground  that  it  was  a  fraud  on  him,  yet,  if  he 
comes  into  court  as  a  plaintiff,  his  situation  is  altered  ;  that,  in  every  case  where  he 
appears  as  a  plaintiff,  he  is  bound  by  the  acts  of  his  partner  although  done  without 
authority.  There  is,  however,  no  such  rule;  and  if  there  were,  it  would  Lead  to  most 
[615]  alarming  consequences.  No  such  proposition  ran  lie  collected  from  the  case-, 
that,  I  "cause  there  is  a  defence  as  against  one  partner,  there  is  a  defence  as  against 

the  others  also.      The  utmost  that  can  lie  deduced  from  the  cases  is,  that    where  a  firm 

arc  plaintiffs,  and  have  no  claim  except  as  arising  out  of  t  he  act  of  one  of  I  he  members, 
they  cannot  rely  upon  it  as  giving  them  a  cause  of  action,  and  al  I  he  same  time  Baj 
it  is  a  fraud  upon  the  partnership.  Jam  V.  Yam  (9  B.  &  ( '.  532,  I  M.  &  R,  613) 
does  not  warrant  the  inference  that  is  sought  to  be  drawn  from  it.  All  that  Lord 
Tenterden  says,  in  delivering  the  judgment  of  the  court,  is,  that  "  the  party  to  a  fraud 
— he  who  profits  by  it — shall  not  be  allowed  to  create  an  obligation  in  another  by  his 
own  misconduct,  and  make  that  misconduct  the  foundation  of  an  action  of  law."    Here 
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the  plea  does  not  allege  fraud  on  the  part  of  Gordon  :  it  is  no  where  stated  that 
Gordon  represented  himself  to  be  the  sole  owner  of  the  goods.  And  even  if  the  court 
should  think  there  was  fraud  on  the  part  of  Gordon,  the  cases  are  not  at  all  analogous. 
Here  the  rights  of  the  plaintiffs  are  independent  of  any  act  of  Gordon  ;  and  they  are 
entitled  to  recover  against  the  defendants  the  amount  of  their  goods  sold  by  the 
latter;  whereas  in  Jones  v.  Yates  the  plaintiffs  had  no  case  except  through  the  bill 
which  had  been  improperly  indorsed  over  by  one  of  them.  Here  the  defendants  are 
seeking  to  set  off  an  advance  to  one  of  the  firm.  It  would  be  strange  if  they  could 
not  set  it  off,  and  yet  could  retain  the  amount  under  this  plea.  Sparrow  v.  i_'lii.*m'iit 
(9  B.  &  C.  241,  4  Mann.  &  R.  206)  is  also  inapplicable  to  this  case:  there,  one  of 
several  partners  in  a  banking-house  drew  a  bill  in  his  own  name  on  a  third  party,  who 
accepted  the  same  upon  condition  that  the  drawer  should  provide  for  the  same  when 
due  :  and  it  was  held  that  all  the  partners  in  the  banking  [616]  firm  could  not  recover 
on  the  bill.  Here  the  plea  seeks  to  make  out  the  identity  of  Gordon  with  Reid  and 
Phipps,  by  shewing  such  laches  or  neglect  on  their  part  as  makes  them  liable  to  pay 
the  debt  of  Gordon,  and  an  absence  of  fraud  on  the  part  of  the  defendants.  It  is 
apprehended  that  the  plaintiffs  could  not  have  demurred  on  the  ground  of  duplicity  ; 
Stephen  on  Pleading,  5th  edit.  290 :  and  that  they  could  not  have  replied  de  injuria ; 
Pwrchell  v.  Salter  (1  Q.  B.  197,  1  Gale  &  D.  682,  9  Dowl.  P.  C.  517).  [Cresswell  J. 
The  case  put  by  Stephen  is  one  where  the  matter  which  is  supposed  to  make  the  plea 
double,  is  necessary  to  be  stated.  So,  here,  if  this  were  a  plea  of  set-off,  it  might  lie 
essential  to  shew  that  Gordon  was  permitted  to  deal  with  the  property  as  his  own  sole 
property.  But  is  this  a  plea  of  set-off'  In  Jl'allacc  v.  Kclsall  (7  M.  &  W.  264),  to  an 
action  by  three  plaintiffs  for  a  joint  demand,  the  defendant  pleaded  an  accord  and 
satisfaction  with  one  of  the  plaintiffs,  by  a  part  payment  in  cash  and  a  set-off  of  a 
debt  due  from  that  one  to  the  defendant:  and  it  was  held  that  the  plea  was  good, 
without  alleging  any  authority  from  the  other  two  plaintiffs  to  make  the  settlement.] 
That  case  is  not  applicable  ;  for  this  is  not  a  plea  of  accord  and  satisfaction. 

At  any  rate  the  defendants  cannot  call  upon  the  court  to  arrest  the  judgment, 
inasmuch  as  it  is  admitted  that  the  plaintiffs  are  entitled  to  retain  their  verdict  on  the 
third  issue.  All  that  the  court  could  do  in  this  case  would  be  to  award  a  repleader ; 
but  this  is  never  granted  to  the  party  who  is  guilty  of  the  hist  fault  in  pleading. — 
Com.  1%.  tit.  Pleader  (K.  18) :  Ploiner  v.  Boss  (5  Taunt.  386,  1  Marsh.  95) ;  Words- 
worth v.  Brown  (3  Dowl.  P.  C.  698). 

Sir  T.  Wilde  and  Byles  Serjts.  (with  whom  was  J.  W.  Smith),  in  support  of  the 
rule.  This  is  not  a  plea  of  [617]  set-off,  as  the  other  side  has  sought  to  treat  it.  The 
question  does  not  turn  on  Gordon's  authority  to  bind  his  partners  by  his  acts  apart 
from  fraud,  but  upon  his  right,  jointly  with  them,  to  recover  money  which  he  has 
already  received  by  way  of  anticipation.  The  substance  of  the  plea  is,  that  Gordon 
employed  the  defendants  to  sell  the  goods,  and,  before  such  sale,  agreed,  that,  if  they 
would  advance  him  money  on  the  security  of  the  goods,  they  should  be  at  liberty  to 
retain  it  out  of  the  proceeds.  The  materiality  of  the  plea  depends  upon  the  same 
principle  as  if  Gordon  had  been  suing  as  the  sole  plaintiff.  AYhere  a  partner  obtains 
money  under  such  an  agreement,  and  no  fraud  is  suggested,  and  no  evidence  is  given 
as  to  the  disposal  of  the  money,  can  he,  by  joining  his  partners  in  the  action,  defeat 
his  own  agreement,  and  recover  that  which  he  has  already  received '?  There  are 
two  material  facts  in  the  plea,  a  traverse  of  either  of  which  would  have  negatived  the 
plea,  if  found  for  the  plaintiffs,  namely,  that  Gordon  agreed  that  the  money  advanced 
to  him  should  be  retained  out  of  the  proceeds  of  the  sale,  and  that  such  advance  was 
made  upon  the  faith  of  that  agreement.  The  principle  that  a  plaintiff  cannot  recover 
in  breach  of  his  own  agreement  and  against  good  faith,  is  clearly  supported  by  the 
authorities  :  and  the  distinction  suggested,  by  which  it  is  sought  to  limit  the  rule  to 
the  case  where  the  right  of  co-plaintiffs  to  recover  depends  on  the  fraudulent  act  of 
one  of  them,  is  totally  without  foundation.  Here,  the  plaintiffs  are  suing  in  respect 
of  a  contract  under  which  Gordon  received  the  money,  and  are  seeking  to  defeat  the 
very  agreement  under  which  the  goods  were  sold.  Wallace  v.  Kelsall  is  completely 
in  point.  Lord  Abinger  there  said :  "  I  am  of  opinion  that  this  plea  is  good  :  and 
that,  as  it  is  competent  for  one  of  these  joint-plaintiffs  to  release  a  joint  debt,  it  is 
competent  for  one  of  these  joint-plaintiffs  to  settle  the  action,  so  as  to  protect  him- 
[618]-self  from  being  obliged  to  sue.  The  case  that  might  be  suggested  has  been 
properly  put  in  argument.     Suppose,  after  this  accord  and  satisfaction,  two  of  the 
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plaintiffs  were  to  die,  and  the  only  person  surviving  were  the  person  who  gave  the 
accord  and  satisfaction,  it  is  quite  plain  in  that  case  that  he  could  not  have  sued  for 
this  debt.  If  it  is  not  illegal,  the  accord  and  satisfaction  operates  as  a  release  by  him ; 
and,  if  it  is  a  release  by  him,  that  is  sufficient.  This  is  an  accord  and  satisfaction  by 
one,  and  no  fraud  is  suggested,  nor  can  it  be  presumed  :  we  have  just  as  much  right 
to  presume  that  the  other  parties  authorised  him  to  settle  the  action,  as  that  the 
settlement  was  fraudulent."  And  Parke  B.  said :  "  In  the  case  referred  to,  of  Jones 
v.  Yates,  the  principle  of  the  decision  is,  that,  if  one  of  the  plaintiffs  is  barred,  he 
cannot  recover  by  joining  other  plaintiffs  in  an  action  to  undo  his  own  act.  In  this 
case,  no  doubt,  the  plaintiff  Wallace,  who  has  made  this  agreement  is  barred  by  his 
own  agreement  to  set-off  one  debt  against  the  other;  and  he  cannot  undo  the  trans- 
action by  joining  the  other  two  plaintiffs  with  him  for  that  purpose.  I  am  of  opinion, 
therefore,  that  this  is  a  good  plea,  supposing  there  was  no  fraud  ;  and  there  is  no 
imputation  of  any.  We  cannot  assume  that  there  was  any  fraud,  unless  it  be  alleged 
in  the  pleadings  ;  and,  when  the  question  arises  whether  the  fact  of  fraud  would  make 
any  difference,  I  apprehend  the  same  answer  may  be  given  as  was  used  in  the  case  of 
Jones  v.  Yah  s,  that  a  person  cannot  be  allowed,  as  a  plaintiff  in  a  court  of  law,  to  rescind 
his  own  act  by  joining  his  co-partners  with  him."  Jacaud  v.  French  involves  the  same 
principle  ;  as  also  does  Sparrow  v.  Chisman  (9  B.  &  C.  241,  4  Mann.  &  K.  206).  Garr 
v.  Einchcliff  (4  B.  &  C.  547,  7  D.  &  K.  42),  and  the  class  of  cases  relating  to  principals 
and  factors,  stand  upon  an  entirely  different  footing.  This  plea  clearly  is  not  double  : 
it  [619]  was  necessary  to  allege  the  several  facts  in  order  to  make  it  a  good  answer  to 
•any  claim  by  Gordon  :  but  even  if  the  plea  was  demurrable  on  that  ground,  the  plaintiffs 
would  not  be  relieved  from  the  difficulty  of  having  taken  an  immaterial  issue.  Passing 
by  the  parts  of  the  plea  which  disclose  a  good  answer  to  the  action,  they  have  traversed 
an  immaterial  fact.  This  is  not  a  case  in  which  the  court  will  grant  a  repleader.  Where 
a  party  who  has  taken  an  immaterial  issue  succeeds,  he  may  have  a  repleader,  but 
where,  as  here,  the  plea  contains  a  good  answer,  which  is  not  traversed  and  must  be 
taken  to  be  admitted,  the  plaintiffs  are  not  entitled  to  a  repleader,  but  the  defendants 
have  a  right  to  the  benefit  of  the  record  as  it  stands.  [Tindal  C.  J.  As  these  pleas 
go  only  to  a  part  of  the  demand,  how  can  we  do  otherwise  than  award  a  repleader! 
We  are  asked  to  arrest  the  judgment — arrest  as  to  what1.']  Where  a  perfect  legal  liar 
is  confessed,  there  can  be  no  repleader,  although  the  issue  be  immaterial;  Com.  Dig. 
tit.  Pleader  (H.  18).  In  Planer  v.  Ross  (5  Taunt.  386),  and  Wordsworth  v.  Brown 
(.'!  Dowl.  P.  C.  698),  the  record  was  obviously  imperfect.  In  NegeUn  v.  Mitt -hell  (7  M. 
&  \\.  612),  it  was  held,  overruling  the  case  of  Phmmer  v.  Lee  (2  M.  &  W.  495),  that, 
where  there  are  several  pleas  on  the  record,  if  one  of  them  traverse  immaterial  matter 
in  the  declaration,  and  the  defendant  has  pleaded  other  material  matters  which  have 
been  disposed  of  on  proper  issues,  the  court  will  not  giant  a  repleader.  According  bo 
the  authorities,  a  repleader  is  never  granted  to  the  party  committing  the  first  fault. 
Webster  v.  Bannister  (1  Dougl.  396),  Kempt  v.  Orewes(]  Lord  Raym.  167,  2Lutw.  1577). 
[Tindal  C.  J.  A  repleader  is  rather  the  act  of  the  court,  where  it  sees  that  justice 
cannot  be  clone  without  adopting  that  course.] 

Cur.  adv.  vult. 

[620]  Tindal  C.  J.  now  delivered  the  judgment  of  the  court     This  case  comes 

before  us  on  a  rule  to  shew  cause  why  judgment  for  the  plaint  ill's  si Id  i k it  be  arrested 

as  to  so  much  of  their  demand  as  is  contained  in  the  introductory  part  of  the  pleas 
fifthly  and  sixthly  pleaded  !>v  the  defendants.  Those  pleas  contain,  each  of  them, 
the  same  ground  of  defence  to  different  parts  of  the  plaintiffs'  demand;  and  the  decision 

as  to  one,  will   therefore  govern   the   other,  plea.      The  argument    on   the   part   of  the. 

defendants  has  been,  that  tin'  replication  puts  in  ibsub  one  allegation  only  contained 

in  the  plea,  and  that  there  is  enough  remaining  in  the  plea  unanswered  to  form  a  g 1 

bar  as  to  so  much  of  the  plaintiffs'  right  of  action  as  the  plea  professes  to  extend  to  ; 
and  that  the  defendants  have,  in  consequence,  the  right  to  pray  thai  the  judgment 
may  be  arrested. 

The  first  question,  therefore,  is.  whether   the  several   allegations  in  the    plea  whieh 
are    not    denied    bv    the    plaintiffs'    replieat  ion,    do   amount     to   a    legal    answer    to    the 

plaintiffs'  right  of  action.     The  Becond  question  will  be,  admitting  such  unanswered 

allegations  in  the  plea  to  be  sufficient  to  bar  the  plaintiffs,  what  is  the  legal  reMilt  as 
to  the  plaintiffs'  right  to  judgment. 

The  plea,  as  it  appears  to  us,  is  not  framed  by  the  defendants  as  (nor  is  it  intended 
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to  be,)  a  plea  of  set-off,  but  purports  to  be  either  a  plea  of  payment  by  them  of  a 
certain  part  of  the  plaintiffs'  demand  to  Gordon,  one  of  the  plaintiffs,  or  a  plea  setting 
up  a  right  to  retain  a  part  of  the  money  received  by  the  defendants  for  the  use  of  the 
plaintiffs,  under  a  special  agreement  made  for  that  purpose  with  Gordon.  The  argu- 
ments, therefore,  urged  by  the  plaintiffs'  counsel,  and  the  cases  cited  as  to  the 
defendants'  right  of  setting  off  a  sum  lent  by  them  to  Gordon  against  him  and  his 
partners,  we  think  inapplicable  to  the  present  case.  But  the  real  point  in  dispute,  as 
it  appears  to  us,  is,  whether  the  agreement  [621]  disclosed  by  the  plea,  is  one  which 
Gordon  had,  by  law,  the  power  of  making,  so  as  to  bind  his  partners.  Looking  at 
the  several  allegations  in  the  plea  which  are  not  traversed,  and  which  are  therefore 
admitted  on  the  record  to  be  true,  for  the  purpose  of  the  present  discussion  (a),  it 
appears, — that  the  plaintiffs  were  co-partners  in  trade, — that  the  plaintiff  Gordon, 
with  the  privity  of  the  other  plaintiffs,  retained  and  employed  the  defendants  to  sell 
certain  personal  property  belonging  to  the  plaintiffs  as  such  co-partners,  which  the 
defendants  agreed  to  do, — that,  at  the  time  of  Gordon's  applying  to  the  defendants 
to  sell,  and  also  at  the  time  of  the  sale,  and  of  their  making  the  loans  and  advances, 
they  believed  Gordon  to  be  the  sole  and  exclusive  owner  of  the  property,  and  that  he 
had  full  authority  to  dispose  of  it  as  his  own,  they  the  defendants  having  no  knowledge 
that  the  other  plaintiffs  had  any  interest  in  it, — that,  after  they  had  been  so  retained 
and  employed  to  sell  the  property,  and  before  it  was  sold,  they  did,  at  the  request  of 
Gordon,  lend  and  advance  to  him  the  sums  of  money  mentioned  in  the  plea,  upon  an 
agreement,  before  made  between  them,  that  the  defendants  might  retain,  deduct,  and 
reimburse  themselves  the  full  amount  of  such  moneys  out  of  the  proceeds  of  the 
property  to  be  so  sold, — and  that  the  loans  and  advances  were  made  on  the  faith  and 
confidence  of  such  agreement,  and  not  otherwise ;  and  the  plea  then  justifies  the 
retaining  of  the  money  by  the  defendants  to  reimburse  themselves  for  such  advances, 
under  the  said  agreement. 

And  we  think  the  facts  stated  in  this  plea  amount  to  a  good  defence  as  to  so 
much  of  the  demand  as  the  plea  covers.  If  Gordon  had  been  the  sole  plaintiff,  he 
could  not  have  maintained  this  action  in  the  face  of  his  own  agreement  ;  and,  if  he 
could  not  sue  alone,  it  is  [622]  difficult  to  see  upon  what  ground  he  can,  when  joined 
with  his  partners,  have  a  right  to  sue.  Gordon  was  the  acting  partner ;  and  there 
can  be  no  doubt,  that,  where  he  has  authorised  partnership  property  to  be  sold,  with 
the  assent  of  his  co-partners,  he  may  also  agree  that  part  of  the  proceeds  shall  be  paid 
to  him  by  anticipation.  There  is  no  allegation  in  the  plea  of  any  collusion  between 
Gordon  and  the  defendants  ;  no  averment  that  the  anticipation  of  payment  was 
stipulated  for,  to  serve  the  private  purposes  of  Gordon  ;  on  the  contrary,  it  is  consistent 
with  the  allegations  in  the  plea  that  the  advances  were  necessary  for  the  purposes 
of  the  partnership,  and  that  the  whole  has  been  actually  applied  to  those  purposes. 
Upon  the  general  principles,  therefore,  of  the  law  of  partnership,  we  see  no  reason  for 
holding  the  agreement  not  to  lie  binding  on  the  firm.  And  the  cases  relied  on  by  the 
defendants  are  strong  authorities  in  support  of  the  validity  of  the  plea.  In  Janes  v. 
Yaks  it  was  held,  that,  even  where  the  indorsement  of  bills  of  exchange  to  the 
defendants  by  one  of  the  plaintiffs,  was  a  fraud  upon  the  other  plaintiff,  his  co-partner, 
the  two  partners  could  not  bring  trover  against  the  defendants  to  recover  back  the 
bills:  Lord  Tenterden,  in  giving  the  judgment  of  the  court,  saying,  "they  were  not 
aware  of  any  instance  in  which  a  person  has  been  allowed,  as  plaintiff  in  a  court  of 
law,  to  rescind  his  own  act,  on  the  ground  that  such  act  was  a  fraud  on  another  person, 
whether  the  party  seeking  to  do  this  has  sued  in  his  own  name  only  or  jointly  with 
such  other  person."  But,  in  the  present  case,  as  already  observed,  there  is  no  imputa- 
tion of  fraud  upon  any  body.  And  the  case  of  Sparrow  v.  Chisman  is  an  authority  to 
the  same  point,  flPallace  v.  Kelsall  is  equally  strong:  an  accord  and  satisfaction 
between  the  defendant  and  one  of  the  co-partners  who  were  plaintiffs,  partly  by 
payment  in  cash  to  that  plaintiff,  and  partly  by  setting  off  [623]  a  private  debt  due 
from  that  plaintiff  to  the  defendant,  was  held  a  good  answer  to  a  joint  action  by  all 
the  partners  for  a  joint  demand — on  the  principle,  that,  if  one  of  the  plaintiffs  be 
barred,  he  cannot  recover  by  joining  other  persons  to  rescind  his  own  act.  We 
therefore  think  that  enough  of  the  plea  is  left  unanswered  to  bar  the  plaintiffs. 

The  second  point  for  consideration  is,  whether,  under  these  circumstances,  the 

(a)  Vide  ante,  517. 
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judgment  should  be  arrested.  The  replication  has  traversed  the  allegation  in  the  plea, 
"that  Gordon  was  suffered  and  permitted  by  the  other  plaintiffs  to  deal  with  the 
property  as  his  own  ; "  upon  which  issue  being  joined,  the  jury  have  found  for  the 
plaintiffs.  But  this  traverse  is  taken  by  the  plaintiffs,  as  it  appears  to  us,  on  an 
immaterial  point — a  point  upon  which,  after  the  finding  of  the  jury,  we  are  unable  to 
determine  the  right  between  the  parties  :  for,  suppose  the  other  partners  did  not  suffer 
Gordon  to  deal  with  the  property  as  his  own,  he  still  had  all  the  rights  which  a 
co-partner  has  with  respect  to  this  property — one  of  which  was,  to  make  the  agreement 
with  the  defendants  set  out  in  the  plea.  The  finding,  therefore,  decides  nothing 
between  the  parties.  At  the  same  time,  it  is  to  be  observed,  there  are  two  materia' 
allegations  in  the  plea,  either  of  which,  if  traversed  and  the  issue  found  for  the 
plaintiffs,  would  be  decisive  of  the  right ;  for,  if  the  agreement  set  out  in  the  plea  is 
denied,  or  the  advance  of  the  moneys  under  it,  and  either  of  such  issues  is  found  for 
the  plaintiffs,  there  is  no  defence  to  the  action. 

In  this  state  of  the  record,  we  are  of  opinion  that  the  proper  course  is,  not  to 
arrest  the  judgment,  but  to  give  judgment  "  quod  partes  replacitent,"  in  order  to  give 
the  party  who  has  made  the  first  fault  in  pleading,  the  opportunity  of  setting  it  right : 
see  the  authorities  collected  in  Bacon's  Abridgment,  Pleas  and  Pleadings  [624] 
(M.  1).  And  the  adverse  party  has  no  right  to  complain  of  this  course  ;  for  he  is,  in 
some  degree,  instrumental  to  it  himself,  by  going  down  to  trial  upon  an  immaterial 
issue.  This  distinction  seems  to  be  established  by  the  late  case  of  Atkinson  v.  Dames 
(11  M.  &  W.  236),  which  was  not  adverted  to  in  the  course  of  the  argument.  And, 
as  to  the  argument  used  at  the  bar,  that  a  repleader  is  never  awarded  in  favour  of 
that  party  who  made  the  first  fault,  that  doctrine  only  holds  where  the  immaterial 
issue  is  found  against  the  party  who  made  the  first  fault  in  pleading;  as  is  stated, 
arguendo,  in  the  case  of  Kempt  v.  Crewes  (1  Lord  Raym.  167)  ;  for  which  the  authorities 
are  there  cited  (c) :  yet,  in  the  present  case,  it  cannot  apply,  where  the  issue  is  found 
in  favour  of  the  plaintiffs,  who  took  it. 

We  therefore  think  there  should  be  an  award  of  repleader. 

Rule  accordingly  ((/). 

[625]     LANGFORD  v.  Woods.     June  4,  1844. 

In  case,  for  an  injury  to  the  plaintiff's  reversion,  by  destroying  a  chimney,  &c,  parcel 
of  the  plaintiff's  messuage,  the  plaintiff  was  allowed,  after  the  expiration  of  the  term 
following  the  appearance  of  the  defendant,  to  add  counts — for  removing  defendant's 
messuage  without  shoring  up  the  plaintiff's  messuage,  whereby  the  plaintiff's  chimney, 
which  was  entitled  to  the  support  of  the  defendant's  messuage,  was  damaged,  and 
for  unskilfully  pulling  down  the  defendant's  messuage,  whereby  the  chimney  of  the 
plaintiff's  messuage  was  injured.  And  tile  defendant  was  allowed  to  plead  :  1st,  to 
the  first  count,  not  guilty,  by  statute;  2dly,  to  the  same,  that  the  chimney  was  a 
private  nuisance;  -'idly,  to  the  same,  that  it  was  a  public  nuisance;  ithlv,  to  the 
second  and  third  counts,  not  guilty  ;  Othly,  to  the  second  count,  that  the  plaintiff's 
messuage  was  nol  entitled  to  the  support  of  the  defendant's  messuage:  and,  (ithly, 
to  the  whole  declaration,  leave  ami  licence. 

Case.    An  appearance  was  entered  by  the  defendant  on  the  29th  of  June  lM.'i; 

(c)  By  Darnell  Serjt.  (1  Lord  Raym.  17(1),  who  cites  three  cases  16  II.  7,  I 
{The  Abbot  of  Towerhill's  case,  I'.  I">  II.  7,  Eo.  2-5,  pi.  6),  where  the  abbot,  who  was 
plaintiff,  having  obtained  a  verdict  upon  an  issue  the  materiality  of  which  was  doubted, 
the  court  said,  "It  is  much  better  for  you,  and  for  your  speed,  to  plead  again,  and 
sue  a  new  venire  facias."  lM  II.  6,  57  (meaning,  no  doubt,  T.  22  II.  6,  Eo.  57,  pi.  7), 
a  case  in  which  the  replication  was  a  departure,  and  the  plaintiff  was  allowed  to 
replead  after  verdict  found  for  him, — and,  lastly,  Tasker  \.  Salter,  Hob.  112  (also 
shortly  reported,  Sir  F.  Moore,  >s67),  in  which  case,  although  the  record  bad  go!  into 

a  state  of  great  confusion,  it  docs   not   appear   thai    a   repleader   was  awarded,  or   that 
the  propriety  of  adopting  that  course  was  suggested. 

Darnell  Serjt,  also  referred  to  Bro.  Abr.  tit.  Repleader,  pL  23,  24,  in  which  the 
abovo  cases  in  22  II.  6  and  L5  II.  7  are  merely  abridged. 

(d)  And  see  Clears  v.  Stevens,  8  Taunt.  413,  2  J.   B.  M e,    164,  ante,  vol.  ii. 

508,  n. 
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and  on  the  1st  of  Nov.  a  declaration  was  delivered,  containing  one  count,  which  stated 
that  a  certain  messuage  was  in  the  possession  of  one  Search  as  tenant  thereof  to  the 
plaintiff,  the  reversion  thereof  then  and  still  belonging  to  the  plaintiff,  and  that  the 
defendant  wrongfully  and  without  the  leave  or  licence,  and  against  the  will  of  the 
plaintiff,  pulled  down,  damaged,  spoiled,  and  destroyed  a  certain  chimney,  part  of  the 
messuage,  and  pulled  down,  prostrated,  damaged,  and  spoiled  a  certain  wall,  part  of 
the  messuage.  A  plea  was  delivered  on  the  20th  of  Nov.  On  the  23d,  an  order  was 
made  by  Cresswell  J.,  allowing  the  defendant  to  amend  his  plea.  On  the  24th  of 
Jan.  1844,  an  order  was  made  by  Coltman  J.  allowing  the  plaintiff  to  amend  his 
declaration,  without  costs  of  amendment,  the  learned  judge  stating  to  the  parties  that 
the  order  was  not  to  prejudice  the  defendant  as  to  any  right  to  apply  to  a  court  or 
a  judge  to  strike  out  counts.  On  the  7th  of  March,  a  declaration  was  delivered  con- 
taining the  above  count  and  two  additional  counts  ;  the  second  count  stating  that  the 
plaintiff's  messuage  was  an  antient  messuage,  and  that  certain  parts  thereof,  to  wit, 
certain  walls,  and  a  certain  chimney,  respectively  part  thereof,  adjoined  a  messuage  of 
the  defendant,  and,  in  part,  rested  upon,  and  were,  of  right,  in  part  supported  [626] 
by  parts  of  the  defendant's  messuage,  and  that  the  defendant  wrongfully  removed  his 
messuage  without  shoring  or  propping  up,  or  otherwise  securing,  or  taking  other 
reasonable  and  proper  or  any  precautions  to  support  or  secure,  or  shore  up,  the  said 
walls  and  chimney  of  the  plaintiff's  house  so  as  to  prevent  the  same  from  giving  way, 
and  that  thereby  the  plaintiff's  messuage  was  injured  ;  and  a  third  count  stating  that 
the  defendant  so  unskilfully  conducted  himself  in  the  pulling  down  of  his  messuage, 
that  divers  parts,  to  wit,  certain  walls  and  a  certain  chimney,  of  the  plaintiff's  messuage, 
became  greatly  shaken,  weakened,  and  injured. 

On  the  first  day  of  this  term,  Byles  Serjt.  moved  for  a  rule  to  shew  cause  why  the 
amendment  of  the  declaration  made  in  pursuance  of  the  order,  should  not  be  dis- 
allowed or  struck  out.  He  contended,  that  adding  the  two  counts  after  an  interval  of 
two  terms  was  a  violation  of  the  statute  13  Car.  2,  st.  2,  c.  2,  which  enacts  (s.  3), 
that  upon  an  appearance  entered  for  the  defendant  by  attorney  of  the  term  wherein 
the  process  is  returnable,  unless  the  plaintiff  shall  put  into  the  court  his  bill  or  declara- 
tion against  the  defendant  before  the  end  of  the  term  next  following  after  appearance 
a  nonsuit  (non  pros)  for  want  of  a  declaration  may  be  entered  against  him.  If  the 
subject  matter  of  complaint  declared  by  the  additional  counts  is  to  be  considered  as 
distinct,  the  amendment  is  made  at  a  later  period  than  the  practice  of  the  courts 
allows.  If,  on  the  other  hand,  the  additional  counts  declare  no  ground  of  complaint 
distinct  from  that  contained  in  the  first  and  original  count,  they  contravene  the  new 
rule  of  pleading  R.  H.  4  W.  4.  He  cited  Brown  v.  Crump  (6  Taunt.  300),  Freen  v. 
Cooper  (ib.  358,^2  Marsh.  60)  ;  Tidd,  Pract.  698;  Archb.  Pra.  1120. 

A  rule  nisi  having  been  granted, 

[627]  Talfourd  Serjt  now  shewed  cause,  and  Byles  Serjt.  was  heard  in  support 
of  the  rule.  The  argument  of  the  learned  Serjeants  turned  principally  upon  long  and 
somewhat  conflicting  statements  in  the  affidavits  as  to  the  understanding  between  the 
parties  on  which  the  order  of  the  24th  of  February  was  drawn  up. 

TiNDAL  C.  J.  The  only  question  here  is  what  was,  or  what  ought  to  have  been, 
the  understanding  between  the  parties  at  the  time  that  my  brother  Coltman's  order 
was  pronounced.  It  appears  to  my  mind  that  the  defendant's  attorney  must  have 
known  that  the  plaintiff  intended  to  amend  his  declaration  by  inserting  new  counts. 
It  was,  no  doubt,  understood  that  the  amendments  should  be  made  within  a  reasonable 
time.  I  think  that,  on  the  ground  of  mutual  misunderstanding,  the  rule  should  be 
discharged  without  costs. 

Cowman  J.  The  rule  of  practice  as  to  not  adding  counts  containing  new  causes 
of  action  after  a  certain  period,  is  not  founded  upon  any  peremptory  statute,  but 
upon  analogy  to  the  statute  of  Charles  II.  The  plaintiff'  would  not,  under  colour  of 
an  amendment,  lie  allowed  to  introduce  a  new  cause  of  action  after  the  end  of  the 
term  following  that  of  the  appearance.  This  brings  us  to  the  consideration,  whether, 
supposing  there  had  been  no  declaration  at  the  time  this  amended  declaration  was 
delivered,  the  plaintiff'  could  have  been  nonprossed  for  not  declaring.  This,  I  think, 
under  the  circumstances  of  the  case,  could  not  have  been  done. 

Erle  J.  If  there  had  been  no  declaration,  and  judgment  of  non  pros  had  been 
signed,  the  court  would  have  set  it  aside. 

Cresswell  J.     This  is  a  question  of  costs ;  because  if  the  plaintiff'  had  discontinued 
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ami  brought  a  fresh  action,  [628]  he  might  have  raised  the  point  as  to  his  right  to 
have  his  wall  supported  by  that  of  the  defendant. 

Kule  discharged,  without  costs. 

On  the  14th  of  May,  the  defendant  obtained  a  summons  for  leave  to  plead  the 
following  matters  : — 

First,  not  guilty,  by  statute. 

Secondly,  to  the  first  count,  that  the  plaintiffs  chimney  was  a  private  nuisance. 

Thirdly,  to  the  same  count,  that  the  plaintiff's  chimney  was  a  public  nuisance. 

Fourthly,  to  the  second  count,  that  the  parts  of  the  plaintiff's  messuage  were  not 
of  right  supported  by,  or  entitled  to  be  supported  by,  defendant's  messuage. 

Fifthly,  to  the  whole  declaration,  leave  and  licence. 

The  learned  judge,  on  the  authority  of  Boss  v.  Clifton  (11  A.  &  E.  631,  1  G.  &  D. 
72,  9  Dowl.  P.  C.  1033),  which  was  cited  on  behalf  of  the  plaintiff,  made  an  order 
that  the  defendant  should  elect  between  the  first  and  fourth  pleas,  and  that  the  last 
plea  should  be  allowed,  and  also  one  of  those. 

Byles  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind  so  much 
of  the  said  order  as  directed  the  defendant  to  elect  between  the  first  and  fourth  pleas, 
ami  that  the  defendant  should  be  at  liberty  to  plead  the  following  pleas  : 

First,  to  the  first  count,  not  guilty,  by  statute. 

Secondly,  to  the  same,  that  the  plaintiff's  chimney  was  a  private  nuisance. 

Thirdly,  to  the  same,  that  the  plaintiff's  chimney  was  a  public  nuisance. 

Fourthly,  to  the  second  and  third  counts,  not  guilty. 

Fifthly,  to  the  second  count,  that  the  parts  of  the  plaintiffs  messuage  were  not  of 
right  supported  by,  or  entitled  to  be  supported  by,  defendant's  messuage. 

Lastly,  to  the  whole  declaration,  leave  and  licence. 

[629]  Talfourd  Serjt.  now  shewed  cause.  A  double  advantage  ought  not  to  be 
allowed  to  a  defendant  in  cases  where  he  is  at  liberty  to  plead  "not  guilty"  by 
statute.  (Tindal  0.  J.  The  defendant  here  seeks  to  avail  himself,  by  a  special  plea, 
of  something  which  he  could  not  set  up  under  not  guilty  "by  statute."]  The  plea 
of  "not  guilty"  by  statute,  does  not  confine  the  defendant  to  the  mere  question 
whether  the  acts  complained  of  were  done  under  the  statute ;  it  leaves  it  open  to 
him  to  set  up  other  defences.  Boss  v.  Clifton  is  precisely  in  point.  It  was  there 
held,  in  conformity  with  Fisher  v.  The  Thames  Junction  Railway  Company  (5  Dowl.  P.  C. 
773),  that  where  a  statute  enables  defendants  to  plead  the  general  issue  and  give  the 
special  matter  of  the  defence  in  evidence,  the  plea  of  not  guilty,  so  pleaded,  is  not 
affected  by  the  new  rules  of  H.  4  W.  4,  but  operates  as  before  those  rules  were 
framed,  Letting  in  not  only  the  defences  peculiar  to  the  statute,  but  all  that  arise  at 
common  law  ;  and  therefore  the  court,  in  the  exercise  of  its  discretion  under  stat. 
4  Ann.  c.  10,  s.  4,  would  not  give  leave  to  plead  not  guilty  by  statute  together  with 
a  special  plea,  although  such  plea  raised  a  defence  independent  of  the  statute. 
[Cresswell  -I.  The  resuH  of  Boss  v.  Clifton  seems  to  be  that  not  guilty  "by  statute" 
lias  now  the  same  effect  as  not  guilty  had  before  the  new  rules.  Tindal  G.  J.  It  is 
not  a  new  point.     It  was  raised  in  Home  v.  Dun  y  (I  A.  &  E.  892,  6  N.  &  M.  356).] 

Byles  Serjt.  in  support  of  the  rule.  One  state  of  things  may  arise  which  was  not 
BUggested  in  1,'dss  v.  f'liflon.  Suppose  it  should  appear  that  the  defendant  had  not: 
acted  under  the  statute,  although  he  may  have  thought  lie  did,  it  might  be  that  he 
GOuld  not  avail  himself  of  thr  plea  of  not  guilty  by  statute.  [Tindal  C  -I.  If  the 
defendant  has  neither  acted  under  the  art,  nor  [630]  thought  he  did  so,  he  clearly 
has  mi  right  to  plead  nut  guilty  by  statute.]  A  rase  might  happen  in  which  a  party 
might  think  he  was  acting  under  the  authority  of  a  statute,  and  the  court  might 
think  differently.  The  party  may  be  under  a  mistake.  [Tindal  ('.  -I.  'The  courts 
have  given  a  very  large  interpretation  to  these  clauses  (a),  and  have  construed  them 
very  liberally  for  defendants,  holding  that  where  tiny  had  reasonable  ground  to 
suppose  they  wen'  acting  under  the  statute,  they  might  elaini  the  benefit  of  its 
provisions.] 

Per  curiam.  Rule  absolute,  the  defendant  to  take  short  notice  of  trial  ;  the  costs 
of  the  application  to  be  costs  in  the  cause. 

(a)  Vide  Theobald  v.  Crichmore,  1  B.  &  Aid.  227;  Smith  v.  Wiltshire,  2  Bro.  A  B. 
619;  Eliot  v.  Allen,  1  C.  1'..  L8. 
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Bedells  and  Another  v.  Massey.     June  11,  1844. 

[S.  C.  8  Scott,  N.  E.  337 ;  13  L.  J.  C.  P.  173  ;  8  Jur.  808.] 

In  ease  for  the  infringement  of  a  patent,  where  the  effect  of  the  letters  patent  is  set 
out.  Semble,  that  non  concessit  is  a  good  plea. — Held,  also,  that  a  plea  alleging 
that  the  plaintiffs  falsely  represented  to  the  Queen  that  the  invention  was  an 
improvement, — that  Her  Majesty  confiding  in  such  representation,  made  the 
supposed  grant, — that  such  representation  was  false, — and  that  the  said  supposed 
invention  was  not  an  improvement, — might  properly  be  pleaded  together  with  a 
plea,  that  "  the  invention  was  of  no  use  to  the  public,"  the  two  pleas  not  being 
substantially  the  same.  Held,  also,  that  the  first-mentioned  plea  was  sufficiently 
described  in  the  abstract  as  a  plea,  that  "the  invention  was  no  improvement." 

Case  for  an  alleged  infringement,  by  the  defendant,  of  a  patent  granted  to  the 
plaintiffs  for  "  Improvement  in  the  manufacture  of  elastic  fabrics  and  articles  of 
elastic  fabrics." 

The  defendant,  who  was  under  terms  to  plead  issuably,  obtained  a  judge's  order 
for  leave  to  plead  the  [631]  following  pleas  : — First,  non  concessit — secondly,  that 
the  plaintiffs  were  not  the  inventors  of  the  supposed  invention — thirdly,  that  the 
invention  was  no  improvement — fourthly,  that  the  invention  was  not  new — fifthly, 
that  the  invention  was  not  an  invention  of  a  manufacture — sixthly,  that  the  invention 
was  of  no  use  to  the  public — seventhly,  that  the  plaintiffs  did  not,  by  the  instrument 
in  writing  mentioned  in  the  declaration,  particularly  describe  the  invention,  &c.  as 
alleged — eighthly,  that  the  plaintiffs  did  not  cause  any  specification  to  be  inrolled  in 
Chancery — ninthly,  not  guilty. 

The  first  plea,  that  was  afterwards  delivered,  was  as  follows  : — "  The  defendant, 
by  T.  W.,  his  attorney,  says  that  Her  said  Majesty  did  not  give  and  grant  unto  the 
plaintiffs,  their  executors,  administrators,  and  assigns,  Her  especial  licence,  full  power, 
sole  privilege,  and  authority,  that  they  the  said  plaintiffs,  their  executors,  adminis- 
trators, and  assigns,  by  themselves  or  by  their  deputy  or  deputies,  servants,  or  agents, 
or  such  others  as  they  the  said  plaintiffs,  their  executors,  administrators,  or  assigns, 
should  agree  with,  and  no  others,  should,  and  lawfully  might,  make,  use,  and  exercise 
the  said  supposed  invention  of  improvements  in  the  manufacture  of  elastic  fabrics  and 
articles  of  elastic  fabrics,  in  the  declaration  mentioned,  in  manner  and  form  as  in  the 
declaration  in  that  behalf  alleged,"  concluding  to  the  country. 

The  third  plea  was  as  follows  : — "  And  for  a  further  plea  in  this  behalf  the  defen- 
dant says,  that,  before  the  making  of  the  said  supposed  letters  patent  in  the  declara- 
tion mentioned,  to  wit,  on,  &c,  the  plaintiffs,  by  their  petition  in  the  said  supposed 
letters  patent  and  declaration  mentioned,  represented  and  suggested  unto  Her  said 
Majesty  that  the  said  supposed  invention  mentioned  in  the  declaration,  and  described 
in  the  said  instrument  in  writing  under  the  hand  and  seal  of  the  [632]  plaintiff  Caleb 
Bedells,  in  the  defendant's  second  plea  set  forth,  was  an  invention  of  improvements  in 
the  manufacture  of  elastic  fabrics  and  articles  of  elastic  fabrics  :  and  the  defendant 
further  says  that  Her  said  Majesty,  believing  and  confiding  in,  and  acting  and  pro- 
ceeding upon,  the  said  representation  and  suggestion  of  the  plaintiffs,  and,  in  pursuance 
and  in  consideration  thereof,  did  make  the  said  supposed  letters  patent,  and  also  the 
gift  and  grant  in  the  declaration  alleged  to  have  been  made :  and  the  defendant 
further  says  that  the  representation  and  suggestion  so  made  as  aforesaid  was  false  and 
untrue,  and  Her  said  Majesty  was  thereby  misinformed  and  deceived,  and  that  the 
said  supposed  invention  was  not  an  invention  of  improvements  in  elastic  fabrics  and 
articles  of  elastic  fabrics,  in  manner  and  form  as  by  the  plaintiffs  so  falsely  and 
untruly  represented  and  suggested  to  Her  said  Majesty  as  aforesaid ;  whereby,  and 
by  reason  whereof,  the  said  supposed  letters  patent  were  and  are  null  and  void." 
Verification. 

Byles  Serjt,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the  defen- 
dant to  shew  cause  why  so  much  of  the  order  (and  the  rule  thereon)  as  authorized 
the  defendant  to  plead  the  first  and  third  pleas,  should  not  be  rescinded,  and  why 
.such  first  and  third  pleas  should  not  be  set  aside. — He  contended  that  the  first  plea 
was  not  issuable,  and  that  it  was  frivolous,  inasmuch  as  the  defendant  was  estopped 
from  denying  the  Queen's  grant,  except  in  the  case  of  fraud.     He  also  submitted  that 
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the  third  plea  was  substantially  the  same  as  the  sixth,  and  that  it  presented  a  different 
defence  from  that  presented  by  the  abstract. 

Channell  Serjt.  (with  whom  was  Hindmarch)  now  shewed  cause.  The  plea  of  non 
concessit  is  a  perfectly  good  plea,  and  has  already  been  pleaded  in  Nickels  v.  [633] 
T/te  London  Caoutchouc  Company  (1  Webster's  Patent  Cases,  656).  There,  the  declara- 
tion stated  the  patent  to  be  for  improvements  in  machinery  for  covering  fibres,  and 
the  letters-patent  were  for  improvements  in  machinery  for  re-covering  fibres.  Various 
proceedings  took  place  in  Chancery  in  consequence  of  that  plea  having  been  put  upon 
the  record  ;  and  no  one  suggested  that  the  plea  was  not  a  good  one.  The  object  of 
the  defendant  in  pleading  this  plea  is,  to  dispute  the  operation  of  the  grant  as  set 
forth  in  the  declaration  ;  and,  unless  it  be  allowed,  the  defendant  has  no  means  of 
putting  in  issue  the  effect  ascribed  to  the  grant  by  the  plaintiffs.  He  cannot  set  out 
the  letters  patent  on  oyer,  and  then  demur  ;  Jeffrey  v.  While  (2  Dougl.  476) ;  neither 
can  he  plead  nul  tiel  record.  It  is  laid  down  in  Co.  Litt.  260  a.,  that,  "  If  a  grant  by 
letters-patent  under  the  great  seal,  be  pleaded  and  shewed  forth,  the  adverse  party 
cannot  plead  nul  tiel  record ;  for  that  it  appears  to  the  court  that  there  is  such  a 
record  ;  but,  inasmuch  as  it  is  in  nature  of  a  conveyance,  the  party  may  deny  the 
operation  thereof ;  therefore  he  may  plead  non  concessit,  and  prove  in  evidence  that 
the  king  had  nothing  in  the  thing  granted,  or  the  like."  In  Baddeley  v.  LeppingweU 
(3  Burr.  1533,  1544),  Wilmot  J.  says  :  "Non  concessit  puts  the  operation  of  the  grant 
in  question.  If  a  man  pleads  a  grant  from  the  crown  under  the  great  seal,  and  the 
other  pleads  non  concessit ;  in  this  case  the  letters  patent  are  confessed,  but  the  effect 
and  operation  of  them  is  denied  :  the  effect  of  that  issue  of  non  concessit  is,  that  the 
crown  had  nothing  in  the  land,  or  that  the  tenements  did  not  pass  by  the  letters- 
patent.  So  is  Hy  tide's  case,  in  4  Co.  70  b.,  and  Eden's  case,  in  6  Co.  15  b.,  expressly, 
A  grant  without  right,  is  absolutely  void."  In  Hynde's  case,  to  an  objection  taken, 
"that  [634]  records  (for  the  avoiding  of  infiniteiiess,  which  the  law  abhors)  are  so 
high  and  sacred  that  they  import  in  themselves  inviolable  truth  ;  which,  if  any  dare 
to  deny,  the  law  attributes  so  great  honour  and  credit  to  them  that  they  shall  be  tried 
only  by  themselves  and  not  by  the  country  :"  it  was  answered  and  resolved  by  the 
court,  "that  it  is  true  that  records  import  in  themselves  truth,  and  conclude  all  men 
from  denying  anything  appearing  within  the  record,  as  antedate,  &c.  Vide  37  H.  6, 
21  b.  (Quatermem's  case,  T.  37  H.  6,  fo.  21,  pi.  9);  Plow.  Com.(A) ;  7  &  8  Ebz.  Dyer, 
242(c).  But  to  take  averment  which  stands  with  the  record,  and  which  doth  not 
impugn  any  thing  apparent  within  the  record,  the  law  doth  well  admit  and  allow  :  as 
against  a  tine  upon  release,  to  say  that  the  conusee  had  nothing  at  the  time  of  the 
fine  levied  ;  as  it  is  held  in  16  11.  7,  5  b.  So,  against  the  king's  letters-patent  under 
the  great  seal  shewed  in  court,  none  can  deny  them,  but  non  concessit  per  pned' 
literas  patentee,  is  a  good  plea;  for,  although  there  lie  such  letters-patent,  yet  perhaps 
not  liing  pass  by  them,  and  so,  per  conscquens,  non  concessit.  And  although  [nrolment 
or  other  matter  of  record  shall  not  be  tried  per  pais,  yet  the  time  when  the  iiinilment 
was  made  shall  be  tried  per  pais;  for,  the  inrolment  itself  shall  never  be  drawn  in 
question  (for  that  is  agreed  by  both  parties),  but  only  the  time  of  it  ;  as  in  the  other 

Case,  where  one  pleads  a  grant  of  the  king  by  his  letters  patent  under  I  he  great  seal, 
and  the  other  pleads  mm  concessit  by  the  same  letters  patent,  in  that  case  the  letters 
patent  are  confessed,  but  the  effect  and  operation  of  them  is  denied;  and  therefore 

the  trial  shall  not   be  where  the   letters  patent    bear  date,  but   where  the  lands  lie,  as  it 

was  adjmlgci  I."  So,  in  Eden's  case,-  in  "trespass  quare  clausum  (regit  apud  Mairtham 
in  cum.  Nuit.,  by  Thomas  Eden  and  William  Franklyn  against  Edward  Brown, — the 
'leieiu|-[635]  ant  pleaded  that  the  queen  was  seised  in  fee  in  right  (|t  her  crown,  and, 
by  her  letters-patent  under  the  great  seal,  bearing  date  at  Weldhall,  in  cum.  Essex, 
&c.  concessit  tenement,  praed.  in  quibus,  &c.  cuidam  A.  B.,  &c.  The  plaintiff  t ■  ■■  ■  k 
issue  quod  non  concessit  tenement,  prasd.  per  preedictas  literas  patentee.  Ami  this 
issue  was  tried  in  the  county  of  Norfolk,  where  the  land   lay,  ami   not  where  the 

letters  patent  bore  date;  and  the  jury  found  for  the  plaintiff:  and  it  Was  moved  in 
arrest  of  judgment,  that  it  ought  to  have  been  tried  where  the  letters  patent  boic 
date;  et  non  allocatur  per  curiam  ;  for,  the  letters-patent  being  matter  of  record,  and 
shewed  to  the  court  under  the  great  seal,  cannot  be  denied,  nor  can  the  party  plead 
nul    tiel    record    against    them,  being   shewed    under   the   great   seal,  ami  therefore  the 

(w)  Qu.  491.  («)  Quasre  this  reference. 
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effect  of  the  issue  of  non  concessit  is,  that  the  queen  had  nothing  in  the  land,  or  that 
the  tenements  did  not  pass  by  the  letters-patent,  in  which  case  it  shall  be  tried  where 
the  land  lies;  and  so  it  was  adjudged."  There  can  be  no  doubt,  on  these  authorities, 
that  non  concessit  is  a  good  plea.  With  respect  to  the  third  plea,  the  defence  intended 
to  be  set  up  is,  that  the  alleged  invention  was  no  improvement.  All  the  statement 
about  the  petition  is  merely  introductory  ;  and  the  nature  and  object  of  the  plea  are 
sufficiently  disclosed  in  the  abstract  ;  for  all  that  is  necessary  is,  that  the  abstract 
shall  substantially  describe  the  plea.  [Tindal  C.  J.  The  question  is,  whether  this 
plea  is  not  double.]  Even  if  that  were  so,  that  is  not  an  objection  which  can  be  taken 
on  an  application  like  the  present.  But  it  is  submitted  that  it  is  not  double.  Every 
plea  of  this  kind,  either  expressly  or  by  implication,  includes  a  suggestion  that  the 
crown  has  been  imposed  upon  by  a  false  representation  :  and  this,  it  is  conceived,  the 
plaintiff's  would  be  estopped  from  traversing.  A  similar  plea  was  pleaded  in  Morgan 
v.  Seaward  (2  M.  &  W.  544) :  [636]  which  case  also  shews  that  the  third  and  the  sixth 
pleas  are  different ;  the  one  raising  a  statutable  objection  to  the  patent,  the  other  a 
defence  by  reason  of  a  false  suggestion  whereby  the  crown  was  induced  to  grant  the 
patent.  [Coltman  J.  Do  you  consider  a  false  suggestion  an  essential  part  of  the  plea?] 
It  is  safer  for  the  defendant  to  have  the  allegation  in  the  plea  ;  but  whether  the  plea 
expressly  contains  it  or  not,  such  a  plea  is  necessarily  founded  on  the  fact  of  a  false 
suggestion. 

Byles  Serjt.  (with  whom  was  Mellor),  in  support  of  his  rule.  Independently  of 
the  defendant  being  under  terms  to  plead  issuably,  non  concessit  is  an  idle  and 
frivolous  plea.  It  is  said  that  there  must  be  some  mode  by  which  the  defendant  may 
put  in  issue  the  letters-patent.  A  plaintiff',  however,  cannot  declare  upon  letters-patent 
without  profert.  They  are  therefore  before  the  court,  who  will  take  judicial  notice  of 
them.  But  there  is  no  mode  of  pleading  by  which  a  defendant  can  put  them  in  issue. 
[Tindal  C.  J.  He  cannot  put  in  issue  the  existence  of  the  letters-patent,  but  he  may 
put  them  in  issue  as  you  have  pleaded  them.  If  a  defendant  cannot  plead  non  con- 
cessit, what  remedy  will  he  have  where  they  are  improperly  set  out?]  That  they 
cannot  be  set  out  on  oyer  is  conceded;  Jeffery  v.  White  (2  Dougl.  476);  Tin-  King  v. 
Jim  ry  (1  T.  R.  149).  According  to  the  antiVnt  practice,  the  court  had  nothing  to  do 
but  look  at  the  letters-patent  to  see  that  they  agreed  with  the  declaration  (c).  The 
same  result  may  now  be  obtained  by  affidavit,  but  not  by  pleading.  Hijnde's  case 
(supra,  633),  and  Eden's  case  (supra,  633),  shew  that  the  existence  of  the  letters-patent 
cannot  be  denied.  [Tindal  C.  J.  They  seem  to  shew,  at  the  same  time,  that  non 
concessit  may  be  pleaded.]  There  is  a  difference  where  it  is  pleaded  to  a  declaration 
on  letters-patent.  [637]  Here,  it  is  clearly  not  an  issuable  plea.  The  statute  of 
21  Jac.  1,  c.  3,  enables  the  crown  to  grant  letters-patent  for  fourteen  years  ;  that  is, 
it  enables  the  crown  to  do  all  that  it  appeal's  upon  this  record  to  have  done.  That, 
therefore,  which  cannot  be  put  in  issue,  is  all  that  non  concessit  can  propose  to  put  in 
issue.  That  the  queen  could  grant  is  matter  of  law,  and  that  she  did  grant,  cannot  be 
denied.  In  2  Kolle's  Abridgment,  Prerogative  le  Roy,  191,  it  is  said:  "Si  le  Roy 
graunt  terre  per  ses  letters  patents  desouth  le  grand  seal,  et  en  le  inferior  parte  apres 
tout  le  patent  finite  ceo  est  mise  (per  warrantum  commission)  ceo  estant  fait  per 
warrant  del  commissioners  de  defective  titles  sur  composition  ove  eux  fait,  si  les 
commissioners  navoint  ascun  authority  per  lour  commission  a  faier  ascun  composition : 
en  cest  case  per  force  de  lour  commission,  et  issint  cest  hors  de  lour  commission,  ceux 
letters  patents  sout  void  en  ley  sans  ascun  scire  facias  a  eux  repealer,  et  est  bon  pleader 
non  concessit,  &c.  encounter  ceux  letters  patent :  "  which  passage  is  cited  in  Com.  Dig. 
tit.  Patent  (F.  1).  [Maule  J.  How  can  the  defendant  shew  that  the  grant  is  impro- 
perly set  out,  if  not  in  this  way?]  It  cannot  be  done  at  all.  [Maule  J.  The  authori- 
ties you  have  cited  shew,  that  in  the  case  of  a  grant  of  land,  it  may  be  done.]  A 
defendant  in  such  case  may  shew  that  there  were  no  such  lands  ;  but  not  that  the 
queen  did  not  make  such  a  grant.  [Tindal  J.  Here,  the  plaintiffs  take  upon  them- 
selves to  state  the  effect  of  the  grant.  They  may  be  wrong.  You  have  not  set  out 
the  letters-patent  in  Ikpc  verba.]  The  declaration  follows  the  usual  course  in  setting 
out  the  legal  effect  of  the  grant.  If  the  defendant  may  contest  the  mode  in  which 
the  plaintiffs  have  set  out  the  letters-patent,  why  may  he  not  plead  mil  tiel  record  ? 
[Tindal  C.  J.     At  all  events  this  is  too  nice  a  question  to  be  decided  in  this  incidental 

(c)  Qu.  Upon  what  issue. 
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way.  Vim  can  demur  if  you  think  proper.]  How  can  this  be  a  plea  to  the  merits? 
[638]  [Cresswell  J.  If  you  have  pleaded  something  not  granted,  then  the  plea  goes 
strongly  to  the  merits.]  If  the  plea  puts  any  thing  in  issue,  it  is  the  queen's  power  to 
grant  by  reason  of  want  of  novelty  or  utility  ;  and  these  are  put  in  issue  by  some  of 
the  other  pleas. 

As  to  the  third  plea  it  does  not  agree  with,  and  is  not  warranted  by,  the  abstract. 
It  alleges  a  false  suggestion  or  representation  to  the  crown,  which  would  avoid  the 
patent  altogether ;  and  it  also  denies  either  the  novelty  or  the  utility,  it  is  difficult  to 
say  which,  of  the  alleged  invention.  If  an  improvement,  the  invention  would  be  useful 
to  the  public. 

The  third  and  sixth  pleas  are  substantially  the  same,  and  ought  not  be  allowed 
together. 

TlXDAL  C.  J.  The  objection  to  the  first  of  these  pleas  is,  not  that  it  is  at  variance 
with  the  abstract  delivered,  but  that  non  concessit  is  no  plea  at  all  in  an  action  of  this 
nature.  I  think,  however,  that  it  would  be  too  much  for  us  to  take  upon  ourselves  to 
decide  that  upon  a  motion  like  the  present.  The  plaintiffs,  if  so  advised,  may  demur. 
The  plea  has  been  pleaded  ;  and  it  seems  to  me  in  fact  to  be  the  only  way  in  which 
the  defendant  can  raise  the  question,  whether  that  which  the  plaintiffs  claim  is  con- 
tained in  the  grant.  The  plea  puts  in  issue,  not  the  existence  of  the  letters  patent, 
but  the  legal  effect  of  them  as  stated  by  plaintiffs.  No  inconvenience  is  imposed  on 
the  plaintiffs  by  allowing  this  plea:  they  have  only  to  produce  the  letters-patent  to 
shew  that  they  have  truly  and  properly  stated  the  effect  of  them  in  the  declaration. 
As  to  the  third  plea,  the  objections  are,  that  it  does  not  correspond  with  the  abstract, 
and  that  it  is  substantially  the  same  as  the  sixth  plea.  I  do  not  think  the  abstract 
ought  to  be  considered  too  critically  :  all  we  should  see  is,  that  the  plea  fairly  and 
substantially  follows  it;  otherwise  the  abstract  must  be  almost  a  copy  of  the  pleas. 
The  ab-[639]-stract  is,  that  the  invention  is  no  improvement:  the  third  plea,  after 
stating  the  petition  for  the  grant,  and  the  grant  of  the  letters-patent,  avers  that  the 
representation  made  by  the  plaintiffs  to  Her  Majesty,  was  false  and  untrue,  and  Her 
Majesty  was  thereby  misinformed  and  deceived,  and  that  the  said  supposed  invention 
was  not  an  invention  of  improvements  in  elastic  fabrics,  &c.  in  manner  and  form  as  by 
the  plaintiffs  so  falsely  and  untruly  represented.  Whereby  the  said  supposed  letters- 
patent  were  and  are  null  and  void.  That  is,  in  substance,  a  plea,  that  the  plaintiffs' 
alleged  invention  is  no  improvement.  If  it  turn  out  that  it  is  an  improvement,  the 
plea  is  answered.  It  therefore  does  not  seem  to  me  to  be  the  same  as  the  sixth  plea ; 
for  the  invention  may  be  an  improvement,  and  yet  it  ma}'  be  of  little  or  no  use.  I 
think  the  rule  must  be  discharged. 

Coltman  J.  It  appears  to  me  that  the  third  and  sixth  pleas  do  not  necessarily 
raise  the  same  defence. 

As  to  non  concessit,  it  puts  the  plaintiffs  under  no  difficulty.  They  have  nothing 
to  do  but  to  produce  an  exemplification  of  the  letters-patent  to  shew  that  the  effect 
of  the  grant  is  truly  stated  in  the  declaration.  If  the  plea  be  demurrable,  the  plain- 
tiffs may  demur  ;  but  the  question  is  not  one  that  ought  to  be  argued  on  a  motion  like 
the  present. 

Maule  J.     Non  concessit  appears  to  have  been  frequently  pleaded  ;  and  it  seems 

to  me  to  lie  the  only  way  in  which  a  defendant  can  put  ill  issue  whether  that  which 
the  plaint  ill' claims  as  having  been  granted  to  him,  is  within  the  terms  of  the  grant. 
I  think  also  that  it  is  a  plea  to  the  merits,  as  well  as  an  issuable  plea. 

The  third  plea  alleges  that  the  grant  is  void  because  the  queen  was  induced  to 
grant  a  monopoly  to  tin'  plaintiffs  by  the  false  representation  of  the  grantee  as  to  the 
nature  [640]  of  his  alleged  invention.  That  also  appears  to  me  to  be  a  plea  to  the 
merits  (a),  It  has  been  contended  that  it  is  double.  lint  I  do  not  think  it  is  a  double 
plea;  although  it  is  unnecessary  to  decide  that  point. 

I  also  think  the  third  and  sixth  pleas  arc  not  I  he  same,  In  it  are  essentially  different  ; 
and  for  this  reason  :  Supposing  it  should  appear  that  the  plaintiffs'  invention,  though 
an  improvement,  would   operate  as  an  injury  to   the   public,  that    would   be  a   defence 

that  could  not  be  given  in  evidence  under  the  third  plea  ;  bu1  it  would  be  admissible 

under  the  sixth. 

It  is  said  that  the  third  plea  does  not  agree  with   the  abstract;  but  it   appears  to 

(a)  Vide  ante,  vol  IV.  p.  995. 
C.  P.  xin.— 9 
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me  that  they  sufficiently  correspond.     Abstracts  should  not  be  too  critically  construed, 
otherwise  we  shall  make  them  identical  with  the  pleas. 

Cresswell  J.  concurred. 

Rule  discharged,  with  costs. 


Cross  v.  Robertson.     June  11,  1844. 

Where  the  plaintiff'  had  become  bankrupt  after  issue  joined,  the  court  discharged  a 
rule  for  judgment  as  in  case  of  a  non-suit,  and  refused  to  direct  a  stet  processus. 

Assumpsit  for  goods  sold  and  delivered.  After  issue  joined,  the  plaintiff'  became 
bankrupt. 

Clarke  Serjt.  having  obtained  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit, 

Byles  Serjt.,  contra,  submitted  that  the  plaintiff'  had  been  guilty  of  no  default. 

Clarke  Serjt.  At  all  events  this  is  a  proper  case  for  a  stet  processus.  [Tindal  C.  J. 
You  may  give  it  so  far  as  [641]  you  are  concerned.  The  assignees  may  do  as  they 
like.  Have  they  taken  the  cause  up?  Byles  Serjt.  That  does  not  appear  the  one 
way  or  the  other.] 

Tindal  C.  J.  The  defendant  may  take  down  the  cause  by  proviso,  if  he  pleases. 
I  think  this  is  a  case  in  which  we  ought  not  to  be  called  upon  to  interfere. 

The  rest  of  the  court  concurred  (a)1. 

Rule  discharged. 

Palmer  v.  Reiffenstein  («)-.     June  11,  1844. 

The  court  permitted  bail  to  take  out  of  court  money  which  he  had  paid  in  for  the 
defendant's  use  on  a  motion  for  a  commission  to  examine  witnesses  abroad,  the 
defendant  having  died  abroad,  intestate  and  insolvent,  before  the  trial — the  rule 
nisi  having  been  served  on  all  persons  in  any  way  interested  in  the  cause. 

Shee  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the  plain- 
tiff'to  shew  cause  why  the  sum  of  1001.  paid  into  court  in  pursuance  of  a  rule  of  the 
31  Jan.  1839,  should  not  be  paid  out  to  one  Timbrey,  or  to  Crosby,  his  attorney. 

The  motion  was  founded  on  an  affidavit  of  Timbrey,  which  stated  that  the  defen- 
dant having  been  in  March,  1838,  arrested  in  this  action  at  the  suit  of  the  plaintiff', 
and  held  to  bail  in  the  sum  of  1801.,  the  deponent  with  J.  E.  Reiffenstein  the  son  of 
the  defendant,  became  bail  above  for  the  defendant,  and  justified  as  such  bail  in  the 
sum  of  3601.  ;  that,  shortly  afterwards  the  defendant  proceeded  to  parts  beyond  the 
seas,  leaving  the  deponent  and  the  said  J.  E.  Reiffenstein  liable  as  such  bail  as  afore- 
[642] -said  for  the  appearance  of  the  defendant,  in  the  event  of  the  plaintiff' obtaining 
a  verdict  and  judgment  in  the  action  ;  that  the  deponent  was  informed  by  Messrs. 
Webber  and  Bland,  who  at  that  time  were  the  attorneys  of  the  defendant  (and  which 
information  the  deponent  believed  to  be  true),  that  the  defendant  had  a  good  defence 
upon  the  merits  ;  but  that,  pursuant  to  a  rule  made  in  this  cause  by  this  court,  it  was 
requisite  that  1001.  should  be  paid  into  court  by  or  on  behalf  of  the  defendant,  in 
order  that  the  time  for  examination  of  witnesses  under  a  commission  sent  to  Canada, 
might  be  extended  ;  that  the  deponent,  at  the  suggestion  of  Webber  and  Bland, 
furnished  them  with  the  sum  of  1001.  for  such  purpose,  which  sum  was  furnished  by  the 
deponent  Out  oj  his  men  proper  money,  and  was,  as  the  deponent  was  informed  and 
believed,  paid  into  court  on  or  about  the  15  Feb.  1839,  where  the  same  now  remains 
to  abide  the  further  order  of  the  court  ;  that  the  sole  object  for  which  the  deponent 
advanced  the  1001.  was  for  his  own  protection,  and  that  the  defendant  might  have 
the  full  benefit  of  the  evidence  under  the  said  commission  in  Canada,  and,  by  obtaining 
a  verdict  in  this  action,  might  release  the  deponent  from  his  liability  as  such  bail  as 
aforesaid,  the  deponent  being  apprehensive  that,  in  consequence  of  the  defendant  and 
his  said  son,  the  deponent's  co-bail,  being  both  absent  abroad,  the  deponent  would 

(a)1  See  R.  M.  T.  1654,  s.  21,  H.  T.  ;  2  W.  4,  s.  71,  Impey,  C.  P.  6th  edit.  322, 
Tidd.  9th  edit.  670,  671. 

(a)2  Vide  ante,  vol.  i.  p.  94. 
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become  solely  responsible  for  the  debt  and  costs  in  the  action,  should  the  plaintiff,  by 
any  want  of  due  care  on  the  part  of  the  defendant,  obtain  a  verdict ;  that  the  deponent 
had  not  been  reimbursed  by  the  defendant  the  said  sum  of  1001.  ;  that,  pending  the 
proceedings  in  this  action,  and  before  any  verdict  was  recovered  or  judgment  obtained 
therein,  viz.  on  or  about  the  7th  of  March,  1840,  the  defendant  departed  this  life, 
whereby,  as  the  deponent  was  advised  and  believed,  the  action  became  abated  ;  that 
no  verdict  or  judgment  had  ever  [643]  been  obtained  in  the  action  ;  and  that,  nt  the 
tune  of  such  'payment  into  court  as  aforesaid,  the  deponent  was  not  indebted  to  the  said 
ili'fniilaiit. 

At  the  suggestion  of  the  court,  the  words  in  italics  were  added  to  the  affidavit, 
and  notice  of  the  rule  was  likewise  directed  to  be  given  to  Webber  and  Bland. 

The  facts  stated  in  Timbrey 's  affidavit  were  corroborated  by  an  affidavit  of  J.  E. 
Reiffenstein,  the  defendant's  son,  who  stated  in  addition  that  the  defendant  died  at  New 
York  intestate,  leaving  a  widow  and  three  children,  and  that  at  the  time  of  his  death  he 
was  in  an  embarrassed  state  ;  that  no  letters  of  administration  of  his  goods,  had  been, 
or  were  likely  to  be,  applied  for  or  obtained,  and  that  no  legal  personal  representative 
of  the  defendant  had  been  appointed  either  in  this  country  or  in  New  York,  or  else- 
where ;  and  that  his  widow  was  now  resident  in  Canada,  and  was  aware  of  the  intended 
application  to  this  court  on  behalf  of  the  said  Timbrey,  to  have  the  said  sum  of  1001. 
paid  out  of  court  to  him  the  said  Timbrey,  and  that  she  had  no  objection  thereto,  but, 
on  the  contrary,  was  desirous,  as  was  also  the  deponent,  that  the  said  sum  of  1001. 
should  be  repaid  to  the  said  Timbrey. 

Shee  Serjt.  now  moved  to  make  the  rule  absolute,  on  an  affidavit  of  service  thereof 
upon  the  plaintiff,  upon  his  attorney,  upon  Webber,  one  of  the  partners  in  the  late 
firm  of  Webber  &  Bland,  upon  Mr.  Johnson,  the  official  assignee,  upon  Mr.  C.  Harden, 
the  trade  assignee,  under  a  fiat  issued  against  Webber  &  Bland,  upon  the  solicitor  to 
the  fiat,  and  also  upon  a  clerk  in  the  office  of  the  gentleman  who  had  succeeded  to 
Webber  &  Bland's  business.  As  to  Bland,  the  affidavit  stated  that  he  was  residing  in 
Jamaica,  in  the  West  Indies. 

[644]  Tindax  C.  J.  It  seems  to  me,  under  the  circumstances,  that  the  party 
has  done  sufficient  to  entitle  him  to  have  his  money  out  of  court. 

The  rest  of  the  court  concurred. 

Rule  absolute. 


HARVEY  v.  Watson.     June  12,  1844. 

In  trespass  for  erim.  con.  the  court  permitted  the  defendant  to  plead  not  guilty,  and 
also,  valeat  quantum,  that,  before  and  at  the  time,  of  the  committing  of  the  trespass, 
the  plaintiff'  bad  relinquished  and  renounced  the  comfort  and  fellowship  of  his  wife, 
and  had  finally  separated  himself  by  deed  from  her,  and  was  living  apart  from  her. 

Trespass,  for  criminal  conversation. 

Dowling  Serjt.,  on  a  former  day  in  this  term,  had  obtained  a  rule  nisi  to  plead 
not  guilty  ;  and  also  a  plea  that,  "before,  and  at  the  time  of,  the  committing  of  the 
brespass,  the  plaintiff  had  relinquished  and  renounced  the  comfori  and  fellowship  of 
his  wife,  and  had  finally  separated  himself  by  deed  from,  and  was  living  apart  from, 
her."  In  Weedon  V.  Timbrell  (5  T.  H.  357),  it  was  held  that  no  action  can  be  brought 
for  any  act  of  adultery  after  a  separation  between  husband  and  wife.  Lord  Kenvon 
says,  "  What  injury  is  done  to  the  plaintiff,  who  has  voluntarily  relinquished  his  wife  I  It, 
cannot  be  said  that  he  is  deprived  of  the  comfort  and  society  of  his  wife.  1  can  see  the 
immorality  of  the  defendant's  conduct  in  as  strong  a  light  as  any  person;  but  still, 
this  action  must  be  confined  within  legal  limits.  This  is  like  the  ease  of  an  action  by 
a  father  for  the  loss  of  service  of  his  child;  in  which,  however  the  parent  may  feel 
for  the  violation  of  his  daughter's  chastity,  it  is  clear  that  no  act  ion  can  be  maintained, 
unless  some  [645]  evidence  lie  given  that  the  daughter  performed  sonic  acts  of  service  (n) 


(a)  It  was  said  by  Hulls  (IIulsc  Just,  of  B.  R.)  "  If  a  man  does  me  service  and 
remains  with  me  at  his  will,  if  he  be  beaten  I  shall  have  an  action  thereof,  because  of 
losing  his  service." 

The  report  concludes  with  "QuaTe,  de  dicto  Hull." 


'260  STEAD    V.  CAREY  7  MAN.  &  G.  646. 

for  the  father  (b).  This  is  not  like  the  instance  put  of  a  temporary  separation  from 
the  wife ;  in  such  case  the  wife  still  continues  within  the  protection  of  the  husband  ; 
which  she  does  not  here.  [Tindal  C.  J.  Is  Weedon  v.  Timbrell  still  considered  an 
authority  ?]  It  is  so  treated  in  2  Roper  on  Husband  and  Wife,  323,  n.  (2  edit,  by 
Jacob),  where  a  MS.  case  of  Graham  v.  Wigley  is  cited.  Bartdot  v.  Hawker  (Peake, 
N.  P.  C.  7)  and  Hodges  v.  Windham  (ib.  39)  are  to  the  same  effect. 

Byles  Serjt.  now  shewed  cause.  It  is  impossible  to  treat  a  separation  between  the 
husband  and  wife  as  a  bar  in  an  action  of  trespass  for  debauching  her,  although  it 
may  affect  the  amount  of  damages.  Weedon  v.  Timbrell  can  hardly  be  regarded  as  an 
authority  in  the  present  day.  The  question  arose  in  the  subsequent  case  of  Chambers 
v.  ( 'aulfield  (6  East,  244,  2  J.  P.  Smith,  356),  before  Lord  Ellenborough,  who  "desired 
that  the  case  might  be  argued  upon  the  general  point, — whether  the  mere  fact  of  a 
separation  between  husband  and  wife  by  deed,  was  such  an  absolute  renunciation  of 
his  marital  rights,  as  precluded  the  husband  from  maintaining  an  action  for  the 
seduction  of  his  wife — saying  that  he  did  not  consider  that  question  as  concluded  by 
the  decision  in  Weedon  v  Timbrell."  The  correctness  of  Lord  Kenyon's  judgment  in 
that  case  is  doubted  in  Selw.  Nisi  Prius,  8th  ed.  pp.  12,  13.  Winter  v.  Hewn  (4  C.  & 
P.  494),  and  Wilton  v.  Webster  (7  C.  &  P.  198)  were  also  cited. 

[646]  Dowiing  Serjt.,  in  support  of  his  rule.  It  is  not  necessary  to  prove  that 
the  plea  will  stand  the  test  of  a  demurrer  ;  for  unless  the  court  can  treat  it  as  frivolous, 
it  ought  to  be  allowed.     Weedon  v.  Timbrell  has  never  been  overruled. 

Tindal  C.  J.  If  there  be  any  reasonable  doubt  as  to  this  plea  it  ought  to  be 
allowed,  leaving  the  plaintiff  to  demur.  I  do  not  say  that  the  plea  is  good  ;  but  after 
the  judgment  of  the  court  of  King's  Bench  in  Weedon  v.  Timbrell,  I  think  it  would  be 
too  much  to  say  that  it  is  so  bad  a  plea  that  we  should  not  permit  it  to  be  placed  on 
the  record. 

The  rest  of  the  court  concurred. 

Rule  absolute. 

Stead  v.  Carey.    June  12,  1844. 

Obtaining  time  to  reply  is  a  waiver  of  any  objection  to  the  defendant's  non-compliance 
with  an  undertaking  to  plead  issuably. 

Case,  for  infringing  a  patent  granted  to  the  plaintiff  for  wood-paving.  On  the 
6th  of  May,  the  defendant,  who  was  under  terms  to  plead  issuably,  delivered  nine 
pleas.  On  the  14th  of  May,  the  plaintiff  took  out  a  summons  before  Cresswell  .1.  for 
leave  to  sign  judgment,  on  the  ground  that  two  of  the  pleas  delivered  were  not 
issuable  pleas,  and,  at  the  same  time,  took  out  a  summons  for  time  to  reply,  both  of 
which  summonses  were  served  together.  The  parties  attended  before  Coltman  J.,  on 
the  16th,  when  the  plaintiff  abandoned  the  former  summons,  and  obtained,  under  the 
latter,  an  order  for  a  week's  time  to  reply.     On  the  23d,  the  plaintiff  signed  judgment. 

[647]  Manning  Serjt.,  on  a  former  day  in  this  term,  having  obtained  a  rule  nisi  to 
set  aside  this  judgment  for  irregularity, 

Shee  Serjt.  (with  whom  was  Webster),  now  shewed  cause.  The  question  is, 
whether  the  plaintiff  by  obtaining  time  to  reply  took  a  step  so  as  to  preclude  him  from 
objecting  to  the  pleas.  [Maule  J.  Was  not  the  judgment  signed  after  the  expira- 
tion of  the  original  time  to  reply  ?]  In  an  Anonymous  case  (1  Dowl.  P.  C.  23),  Parke  B. 
says  :  "  Asking  for  time  is  an  admission  that  the  plaintiff  is  in  a  situation  to  go  on  ; 
but  I  do  not  know  that  it  is  an  admission  that  the  step  was  regular."  It  is  submitted 
that  asking  for  time  to  reply  cannot,  properly  speaking,  be  considered  a  step  :  nothing 
new  is  introduced  on  the  record. 

Manning  Serjt.  (with  whom  was  Addison),  in  support  of  the  rule.  By  obtaining 
time  to  reply,  the  plaintiff  waived  any  objection  on  the  ground  of  a  non-compliance 
on  the  part  of  the  defendant,  with  his  undertaking  to  plead  issuably.  The  point  was 
expressly  decided  in  Trott  v.  Smith  (9  M.  &  W.  765,  2  Dowl.  X.  S.  278).  Lord 
Abinger  there  says  :  "  Here,  the  plea  is  voidable  by  the  agreement  of  the  parties,  but 
not  absolutely  void  on  the  face  of  it.  The  plaintiff  might,  at  once,  treat  it  as  a  nullity  ; 
but  surely  he  could  not  do  so  at  the  moment  before  trial,  after  he  had  replied,  and 

(b)  Vide  Grinnell  v.  Wells,  M.  T.  post. 
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issue  was  joined."  And  Parke  B.  said  :  "  If  the  plaintiff'  had  replied  to  this  plea,  he 
certainly  could  not  afterwards  have  signed  judgment :  then,  does  he  not,  by  applying 
for  time  to  reply,  admit  that  there  is  something  to  reply  to  1  whereas  his  case  now  is, 
that  the  plea  ought  not  to  be  upon  the  file  at  all,  by  reason  of  the  non-compliance  with 
the  judge's  order." 

[648]  TlNDAL  C.  J.  The  case  cited  is  conclusive.  By  issuing  and  serving  a 
summons  for  time  to  reply,  the  plaintiff  took  a  step;  and  he  could  not  afterwards 
object  that  the  pleas  were  not  issuable. 

Per  curiam.     Rule  absolute. 

Bristowe  v.  Needham.     .June  12,  1844. 

[S.  C.  8  Scott,  N.  R.  366.     Referred  to,  David  v.  Bees,  [1904]  2  K.  B.  443.] 

One  judgment  may,  upon  motion,  be  set  off  against  another  judgment  between  the 
same  parties  in  a  different  court,  provided  the  parties  are  interested  in  their  respective 
judgments  in  the  same  right. 

Case,  for  vexatiously  causing  the  plaintiff  to  be  arrested  for  7501.  under  a  judge's 
order,  which  was  afterwards  set  aside. 

On  the  4th  instant  the  plaintiff  took  out  a  rule  to  discontinue  on  the  usual  terms. 

On  the  following  day, 

Dowling  Serjt.  obtained  a  rule,  calling  upon  the  defendant  to  shew  cause  why  the 
costs  payable  to  him  upon  the  rule  to  discontinue  in  this  cause,  should  not  be  set  off 
against  a  judgment  for  22,3501.  recovered  against  him  by  the  plaintiff,  in  the  court  of 
Exchequer,  in  Easter  term,  1842. 

Shee  Serjt.  now  shewed  cause.  His  affidavits  stated,  that  the  plaintiff  was  not 
personally  interested  in  the  proceedings  in  the  exchequer,  the  judgment  against  the 
defendant  in  that  court  having  been  obtained  by  the  plaintiff  as  trustee  under  the 
defendant's  father's  will. 

Dowling  Serjt.,  in  support  of  his  rule.  It  is  unnecessary  to  cite  cases  to  shew  that 
a  judgment  in  one  court  may  be  set  off  against  a  judgment  in  another  court :  it  [649] 
is  matter  of  every  day's  practice.  There  is  nothing  to  distinguish  this  case  from 
others.  [Tindal  C.  J.  One  objection  is,  that  we  cannot  grant  this  application  to  the 
injury  of  third  parties.  It  appears  from  the  affidavits  that  the  judgment  in  the 
Exchequer  is  for  trust  money.]  There  is  no  doubt  that  it  was  trust  money  that  the 
plaintiff  lent  to  the  defendant.  But  having  lent  it  improperly,  he  did  not  do  so  in  the 
character  of  a  trustee :  he  is  therefore,  as  between  the  two  parties,  a  common  creditor 
for  the  money. 

TlNDAL  C.  J.  Many  cases  shew  that  a  judgment  obtained  by  one  party,  may  be 
set  off  against  a  judgment  obtained  against  him  by  the  other  party.  The  present  case, 
however,  does  not  come  within  the  class  of  eases  in  which  such  a  set-off  has  been 
allowed.  It  is  no  objection  that  the  one  is  a  judgment  in  this  court  and  the  other  in 
the  court  of  Exchequer  ;  but  it  appears  that  the  fund  in  the  latter  ease  is  nut  available 
for  the  purpose  of  a  set-off,  the  judgment  having  been  recovered  by  the  plaintiff  as  a 
trustee,  and  not  in  his  individual  right.  If  the  plaintiff  were  allowed  to  set  oil'  any 
portion  of  that  judgment  against  the  judgment  obtained  by  the  defendant  here,  the 
latter  might  still  lie  called  upon  to  satisfy  the  full  amount  of  the  former  judgment. 

Per  curiam.     Rule  discharged  (a). 

[650]    Maktyn  am>  Another  v.  Gray.    June  12,  1844. 

An  affidavit  stating  that  process  into  county  A.,  was  served  in  county  B.,  more  than 
200  yards  from  the  boundary,  is  sufficient  to  ground  a  motion  to  set  aside  the 
service,  without  negativing  the  existence  <>i  any  dispute  as  to  the  boundary. 

Channel!  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set  aside  the 
service  of  a  writ  of  summi his,  the  writ,  being  issued  into  Middlesex,  ami  the  plaintiff 
having  been  served  in  London. 

The  affidavit  upon  which  the  application  was  made,  stated  that  the  defendant  was 

(n)   Vide  ante,  589  ("). 
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served  at  "Garraway's  Coffee  House,  Change  Alley,  Cornhill,  in  the  city  of  London; 
that  Garraway's  Coffee  House  aforesaid  is  in  the  city  of  London,  and  more  than  200 
yards  from  the  border  of  the  county  of  Middlesex;  and  that  the  defendant  had  not 
been  served  with  any  other  process  in  the  action  than  the  copy  of  writ  of  summons 
annexed  to  the  affidavit." 

Dowling  Serjt.  now  shewed  cause.  The  affidavit  is  insufficient.  It  is  not  enough 
in  a  case  of  this  sort,  to  state  that  the  place  where  the  process  is  served  is  not  within 
200  yards  of  the  border  of  the  county  into  which  it  issues,  without  averring  that  there 
is  no  dispute  as  to  the  boundaries  ;  IVebh  r  v.  Manning  (1  Dowl.  P.  C.  24).  [Tindal  C.  J. 
The  question  is,  from  which  side  that  fact  should  come.  Maule  J.  When  the  sen  ice 
is  stated  to  be  on  the  border,  it  must  be  shewn  that  there  is  no  dispute  as  to  boundary. 
Is  it  necessarv  to  negative  dispute,  where  it  is  sworn  that  the  place  of  service  is  not 
within  200  yards  of  the  border  !  It  is  rather  hard  to  call  upon  a  man  to  swear  that 
there  is  no  dispute  as  to  the  boundary  of  a  county.]     It  is  the  ordinary  course  to  do  so. 

[651]  Channel!  Serjt.  in  support  of  his  rule.  Where  it  is  distinctly  sworn  that 
the  service  took  place  more  than  20O  yards  from  the  border,  it  is  sufficient.  In 
Harrison  v.  U'raii  (11  M.  .V'  W.  S 1  ~>,  1  Dowl.  it  L.  366)  the  defendant,  in  his  affidavit, 
stated  that  he  had  been  served,  in  Cheapside,  in  the  city  of  London,  with  a  copy  of  a 
writ  of  summons,  issued  into  the  county  of  Middlesex,  and  that  he  had  been  informed 
and  believed  that  any  portion  of  Cheapside  was  more  than  half  a  mile  from  the  county 
of  Middlesex.  [Tindal  C.  J.  The  argument  would  be  the  same  if  the  place  of  service 
was  six  miles  from  the  border.]  But  Lord  Abinger  said  that  "  the  affidavit  should 
have  stated  positively  that  the  place  of  service  is  not  within  the  county  into  which 
the  writ  issued,  or  within  the  distance  from  the  boundary  limited  by  the  act  of  parlia- 
ment" (2  W.  4,  c.  39,  s.  1).      Here,  the  affidavit  distinctly  states  those  facts. 

TlNDAL  C.  J.     That  appears  to  be  the  sensible  construction  of  the  act. 

The  rest  of  the  court  concurring— 

Rule  absolute,  without  costs. 

[652]     Bentley  v.  Keighley  and  Another.     June  12,  1844. 

[S.  C.  8  Scott,  N.  Iv.  :i72  ;   ID.  &  L  944  ;  13  L.  J.  C.  P.  167.] 

In  case  for  infringing  of  a  patent  for  improvements  in  machinery,  the  notice  of  objec- 
tions delivered  pursuant  to  5  &  6  W  .  4,  c.  83,  s.  5,  stated  that  the  invention  was 
known  to,  and  used  by,  A.  and  B  ,  and  others,  before  the  grant. — The  court  refused 
to  require  the  defendant  to  strike  out  the  words  "and  others. 

Case,  for  infringing  a  patent  for  improvements  in  machinery  or  apparatus  for 
making  cards  for  carding  cotton,  wool,  silk,  and  other  fibrous  substances,  granted  to 
one  William  Carr  Thornton,  and,  by  him,  assigned  to  the  plaintiff. 

By  the  specification,  Thornton,  the  inventor,  claimed  six  separate  and  distinct 
alterations  as  improvements  in  the  machinery  for  making  curds,  and  also  the  improve- 
ment in  the  machinery  produced  by  the  six  alterations  collectively. 

The  defendants  delivered  the  following  particulars  of  objections  pursuant  to  the 
5  &  6  W.  4,  c.  83,  s.  5,  amended  under  a  judge's  order : — 

"Take  notice  that  the  defendants,  on  the  trial  of  this  cause,  besides  denying  the 
infringement  of  the  patent  and  the  title  of  the  plaintiff,  will  rely  on  the  following 
objections  to  the  validity  of  the  letters-patent  mentioned  in  the  declaration,  that  is 
to  say — 

"  First — that  the  invention  was  not  new  at  the  time  of  granting  the  letters-patent : 

"Secondly — that,  before,  and  at  the  time  of,  granting  the  letters-patent,  the 
invention,  and  each  of  the  six  parts  thereof,  were  known  to  Mordecai  Robertshaw  and 
others  ;  and  that,  from  them  or  some  or  one  of  them,  Thornton,  the  patentee,  obtained 
or  derived  his  knowledge  of  the  said  invention  : 

"Thirdly — that  Thornton  was  not  the  first  and  true  inventor  of  the  said  invention 
or  of  any  part  thereof ;  and  that  Mordecai  Robertshaw,  James  Walton,  and  others, 
were,  respectively,  the  first  and  true  inventors  of  [653]  the  said  invention  and  of  each 
part  thereof,  except  the  fourth  part  thereof  : 

"Fourthly — that  the  invention,  at  the  time  of  granting  the  letters-patent,  was  not, 
nor  was  any  part  thereof,  new,  as  to  the  public  use  and  exercise  thereof  in  England  ; 
and  that  the  said  invention  and  each  part  thereof,  except  the  fourth  part  thereof, 
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before  the  granting  of  the  said  letters-patent,  were  used  by  the  said  Robertshaw  and 
Thornton,  and  others,  in  England  : 

"Fifthly — that  the  specification  of  the  invention  is  insufficient,  and  that  it  is 
uncertain  ;  that  it  does  not  describe  the  nature  of  the  invention,  or  in  what  way  it 
is  to  be,  or  may  be,  used,  with  sufficient  particularity  ;  and  that  the  specification  is 
not  sufficiently  intelligible  to  enable  a  workman,  of  competent  skill,  to  make,  construct, 
put  in  practice,  or  use  the  said  invention  in  all  its  parts  : 

"Sixthly — that  the  invention  is  not,  and  that  no  part  thereof  is,  and  particularly 
the  fourth  part  thereof,  is  not,  the  subject  of  a  patent : 

"  Seventhly — that  the  said  invention  was  and  is,  and  particularly  the  fourth  part 
thereof,  was  and  is,  useless,  trivial,  immaterial,  valueless,  and  unnecessary  for  effecting 
the  purpose  proposed : 

"Lastly — that  the  specification  was  not  inrolled  in  time." 

Channell  Serjt.,  on  behalf  of  the  plaintiff',  in  Easter  term  last,  obtained  a  rule  nisi 
calling  upon  the  defendant  to  deliver  further  and  better  particulars  of  objection  ;  Jones 
v.  Berger  (ante,  vol.  v.  p.  208,  6  Scott,  N.  R.  208). 

Talfourd  Serjt.  now  shewed  cause.  The  question  is,  whether  the  court  will  abide 
by  its  ruling  in  Jones  v.  [654]  Berger,  or  adopt  the  subsequent  decisions  in  the  Queen's 
Bench  in  Reg.  v.  Walton  (2  Q.  B.  969),  and  in  the  Exchequer  in  Russell  v.  Ledsam 
(11  M.  &  W.  647,  1  Dowl.  &  L.  347) ;— whether  it  will  hold  that  the  defendant  is 
bound  to  give  the  names  of  all  the  persons  to  whom  the  invention  was  alleged  to  have 
been  personally  known,  or  whether  leaving  out  the  names  of  some,  he  may  refer  to 
them  by  inserting  the  words  "and  others.''  In  Bulnois  v.  Mackenzie  (4  New  Cases, 
127,  5  Scott,  410,  6  Dowl.  P.  C.  215)  this  court  held,  that,  where  the  objection  to 
the  patent  is  its  want  of  novelty,  and  the  defendant  intends  to  rely  on  a  previous 
user  by  divers  persons,  he  cannot  be  compelled,  in  his  notice,  to  give  the  names 
and  descriptions  of  those  persons.  In  Fisher  v.  Devnck  (4  New  Cases,  706,  6  Scott, 
208,  6  Dowl.  P.  C.  739),  however,  the  court  held  a  notice  of  objection  stating 
"  that  the  said  improvements,  or  some  of  them,  had  been  publicly  and  generally  used 
long  before  the  granting  of  the  letters  patent,"  to  be  insufficient.  In  Jones  v.  Berger 
an  objection  stated  "that  the  said  invention  was  practised  by  persons  engaged  in 
the  manufacture  and  finishing  of  lace  and  similar  fabrics  at  Nottingham  and  else- 
where, before,  and  at  the  time  of,  the  grant  of  the  letters  patent : "  and  this  court 
struck  out  the  words  "and  elsewhere."  But,  in  Regina  v.  Walton,  where,  on  a  scire 
facias  to  repeal  a  patent,  the  prosecutor  having,  while  the  record  was  in  chancery 
(vide  ante,  vol.  vi.  257,  n.),  filed  notice  of  objections  under  the  statute,  viz.  that  other 
persons  than  the  patentee  had  used  the  invention  in  England  before  the  grant  of  the 
patent,  the  court  of  Queen's  Bench  refused  to  order  delivery  of  a  particular  stating 
the  names  and  addresses  of  such  persons,  Lord  Denman,  in  delivering  the  judgment 
of  the  court,  saying:  "We  agree  with  the  Master  of  the  Rolls  (g)  rather  than 
[655]  with  the  court  of  Common  Pleas,  and  think  that  the  particular  should  not  be 
ordered."  In  Russell  v.  Ledsam,  the  defendant  having  pleaded  that  the  patentee  was 
not  the  true  and  first  inventor,  it  was  held  that  it  was  not  necessary  that,  in  his 
Dot  ire  of  objections,  he  should  state  who  the  first  inventor  was,  or  under  what  circum- 
stances the  invention  had  been  used.  Parke  I!,  there  says  :  "This  was  an  application 
for  better  particulars  of  objections  to  a  patent,  under  the  5  &  6  W.  4,  c.  83,  s.  5  :  and 
the  principal  point  discussed  was,  whether  or  no  il  was  necessary,  in  an  objection  on  the 
ground  that  the  plaintiff'  was  not  the  first  inventor,  or  that  the  invention  was  not  new, 
— that  the  defendant  should  state,  who  was  the  first  inventor,  or  where,  and  in  what 
place,  and  under  what  circumstances,  it  was  used  before.  This  point  is  not  new  ;  for 
it  has  been  already  before  this  court,  and  also  before  the  court  of  Common  Pleas  in 
the  case  of  Bulnois  v.  Mackenzie.  In  that  case  the  court  of  Common  Pleas  would  not 
require  those  particulars  to  be  given  ;  and  their  example  lias  been  followed  by  this 
court  in  the  case  of  Heath  v.  Uhwin  (10  M.  &  W.  684).  In  the  subsequent  case,  how 
ever,  of  Jours  v.  Hi  rger,  the  court  of  Common  Picas  deviated  from  their  former  decision 
in  Bulnois  v.  Mackenzie,  and  compelled  the  defendant  to  give  the  name  of  the  first 
inventor.  On  consideration  of  the  matter,  however,  we  think  that  we  ought  to  abide 
by  the  cases  of  Heath  v.  I'linni  and  Bulnois  V.  Mach  nzie,  and  that  no  particulars  of  the 

(</)  Sir  C.  C.  Pepys,  who  had  refused  to  make  such  an  order. 
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circumstances  under  which  this  invention  may  have  been  previously  used,  should  be 
required  from  the  defendant;  and  we  are  fortified  in  this  view  by  the  decision  of  the 
court  of  Queen's  Bench  in  the  case  of  Regiiia  v.  Walton,  in  which  they  adopted  the  same 
view.  That  was  originally  an  application  to  the  Master  of  the  Rolls,  [656]  which 
afterwards  came  before  the  court  of  Queen's  Bench,  which  we  find,  on  inquiry  (")'>  to 
have  determined  this  point  the  same  way.  On  the  authorities,  therefore,  we  are 
bound  to  say  that  no  such  particulars  ought  to  be  required  as  are  here  asked  for ;  and 
the  argument  of  Mr.  Henderson  is  very  strong  to  confirm  the  propriety  of  that 
course, — viz.  that,  to  require  the  defendant  to  afford  this  information,  would  be  throw- 
ing the  burden  of  proof  on  the  wrong  party."  [Maule  J.  The  plaintiff  may  know 
one  person,  and  he  may  know  that  there  are  others  who  have  used  the  article. 
Suppose  the  patent  to  be  for  an  improvement  in  shipping,  and  the  defence  relied  on 
were  that  it  had  been  used  before,  the  defendant  would  not  be  bound,  in  his  particular, 
to  state  the  names  of  all  the  owners  of  all  the  ships  in  which  he  had  seen  the  alleged 
improvement  applied.  But,  if  he  states  that  the  invention  has  been  published  to  the 
world  in  a  certain  magazine  or  journal,  and  also  in  other  books  and  writings,  he  ought 
to  specify  all  the  books  and  writings.]  The  defendants  rely  on  Bldnois  v.  Mackenzie, 
in  this  court ;  Russell  v.  Ledsam,  in  the  Exchequer,  and  Regina  v.  Walton  in  the  Queen's 
Bench,  and  before  Pepys,  Master  of  the  Rolls.  [Maule  J.  I  see  nothing  in  Jones  v. 
Berger  inconsistent  with  the  other  cases.  The  defendant  must  know  in  what  books  he 
had  seen  the  invention,  and  in  what  places,  besides  Nottingham,  he  had  ascertained 
that  it  had  been  practised  (b).  Tindal  C.  J.  The  case  of  Russell  v.  Ledsam  seems  to 
go  the  length  of  deciding  that  no  names  at  all  need  be  given.] 

Channel]  Serjt.  (with  whom  was  \\  ebster)  in  support  of  the  rule.  Bulnois  v. 
Mackenzie  is  the  first  case  in  [657]  which  an  opinion  was  expressed  upon  the  point. 
In  the  second  case,  Fisher  v.  Dewick,  the  Lord  Chief  Justice  struck  out  the  words  "or 
some  of  them.''  In  Russell  v.  Led/am,  the  court  of  Exchequer  considered  the  case  of 
a  scire  facias  as  standing  upon  a  different  footing  from  an  ordinary  action  between 
subject  and  subject.  In  Regina  v.  Walton,  the  Master  of  the  Rolls  expressed  no 
adherence  to  either  class  of  cases.  The  cases  relied  on  by  the  defendant  are  opposed 
by  Fisher  v.  Deiriek,  Jones  v.  Berger,  and  Galloway  v.  Bleadon,  where  Coltman  J.  ordered 
names,  addresses,  and  descriptions  to  be  given,  and  the  words  "  divers  other  persons  " 
to  be  struck  out.  1  Webster's  Patent  Cases  (af.  The  question  is  to  which  class  of 
cases  the  court  will  adhere. 

Tindal  C.  J.  It  certainly  does  appear  that  other  courts  have  taken  a  view  of  this 
subject  somewhat  different  from  that  entertained  by  this  court  in  the  recent  case  of 
Jones  v.  Berger.  Upon  the  whole,  I  incline  to  think  that  the  words  excepted  to  in  this 
case,  "  and  others,''  ought  not  to  be  expunged.  No  fraud  on  the  part  of  the  defen- 
dants, or  any  intention  to  embarrass  or  mislead  the  plaintiff,  is  suggested.  It  may  be 
that  they  are  in  possession  of  the  names  of  some  of  the  parties,  but  are  unable  to  give 
the  names  of  the  others. 

Coltman  J.  The  statute  only  requires  notice  of  the  objection  upon  which  a  defen- 
dant means  to  rely. 

[658]  Maule  J.  I  incline  to  think  that  the  objections  in  this  case  are  stated  with 
sufficient  particularity.  It  is  extremely  difficult  to  define  the  exact  degree  of  particu- 
larity which  ought  to  be  required  ;  but  it  should  not  be  greater  than  the  knowledge 
of  the  party  making  the  objection  may  be  presumed  to  enable  him  to  give.  This  court 
proceeded  upon  that  principle  in  Jones  v.  Berger.  That  case  appears  to  me  to  be 
consistent  with  our  holding,  in  the  present  case,  that,  the  names  need  not  be  given. 

(a)1  The  case  of  Regina  v.  Walton,  had  not  been  reported  at  the  time  of  this 
argument. 

(b)  Post,  658  (a). 

(a)2  268,  note  a.  But,  in  a  subsequent  case  (Carpenter  v.  Walker),  the  objection 
stated  the  making  of  locks  similar  to  the  subject  of  the  patent  by  the  defendant  and 
others,  several  years  before  the  date  of  the  letters  patent,  and  their  sale  to  divers 
persons,  and  among  others,  to  one  S.  T.,  of  &c.  :  on  summons  to  strike  out  the  words 
"  to  divers  persons,  and  among  others,"  or  to  state  the  names  and  descriptions  of  the 
other  besides  S.  T.  to  whom  sales  were  made,  the  parties  weve  referred  to  the  mint. 
who  refused  the  application.     Ibid. 
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Tli fie  is  not  the  same  presumption  here  which  arises  where  books  and  places  (a)  are 
referred  to. 

Rule  discharged  (5). 

[659]    Ann  Roberts  v.  Taylor  and  Others.    June  12,  1844. 

[S.  C.  8  Scott,  N.  R.  399  ;   13  L.  J.  C.  P.  188  ;  8  Jur.  985.] 

The  court  refused  to  interfere,  by  directing  issues  in  law  to  be  argued  before  the  trial 
of  issues  in  fact ;  it  not  appearing  that  the  decision  of  the  former  would  have  any 
bearing  on  the  latter. 

Trespass  quare  domum  fregit.  The  declaration  contained  five  counts :  the  first 
was  for  breaking  and  entering  the  dwelling-house  of  the  plaintiff;  the  second,  for 
amoving  therefrom  certain  fixtures  ;  the  third,  for  expelling  and  amoving  the  plaintiff' ; 
the  fourth,  for  assaulting  the  plaintiff,  and  beating,  bruising,  wounding,  biting,  and 
ill-treating  her ;  and  the  fifth,  for  seizing  and  carrying  away,  and  converting,  certain 
goods  and  chattels  of  the  plaintiff'. 

Pleas  :  first,  not  guilty  ;  secondly,  (to  the  first  and  third  counts,)  that  the  dwelling- 
house  in  which,  &c.  was  not  the  dwelling-house  of  the  plaintiff;  thirdly,  (to  the 
second  count,)  that  the  fixtures  were  not  the  fixtures  of  the  plaintiff';  fourthly,  (to 
the  whole  declaration,)  liberum  tenementum  in  one  J.  Wilson  ;  and  that  the  defen- 
dants entered  as  the  servants  of  Wilson  and  by  his  command,  and  committed  therein 
the  trespasses  in  the  first  count  mentioned  ;  that  the  fixtures  in  the  second  count 
mentioned  were  part  and  parcel  of  the  dwelling-house  and  of  Wilson's  freehold  ;  that 
the  plaintiff",  just  before,  and  at,  the  times  when,  Ac.  in  the  third  and  fourth  counts 
mentioned,  was  unlawfully  in  possession  of  the  dwelling-house,  and  making  a  noise 
and  disturbance  therein,  without  the  leave  or  licence  of  Wilson,  and  refused  to  depart ; 
whereupon  the  defendants,  as  the  servants  of  Wilson,  and  by  his  command,  in  the 
defence  of  his  possession  of  the  dwelling-house,  gently  laid  their  hands  on  the  plaintiff' 
in  order  to  expel,  and  did  expel  her  therefrom  ;  and  because  she  resisted,  and  assaulted 
the  defendants,  and  used  violent  and  menacing  language  and  gestures  towards  them 
the  defendants,  did  [660]  necessarily  a  little  beat,  bruise,  wound,  bite,  and  ill-treat 
her,  &c.  ;  and,  because  the  goods  and  chattels  in  the  last  count  mentioned  had  been 
wrongfully  put  and  placed,  and  then  wrongfully  were,  in  and  upon  the  dwelling-house, 
incumbering  the  same,  the  defendants  as  the  servants  of  Wilson  and  by  his  command, 
seized,  took,  and  amoved  them,  and  carried  them  to  a  small  and  convenient  distance 
in  that  behalf,  tXrc.  ;  fifthly,  (to  the  first  and  last  counts,)  that  before  the  plaintiff'  was 
possessed  of,  or  had  any  title  to,  or  estate,  or  interest  in,  the  dwelling-house,  Wilson 
was  seised  thereof  in  his  demesne  as  fee,  and  demised  to  Roberts,  as  tenant  from  year 
to  year  ;  that  rent  was  in  arrear  to  Wilson  ;  and  that  the  defendants,  as  the  servants 
of  Wilson  and  by  his  command,  entered  to  distrain,  &C.  ;  sixthly,  (to  the  Brst  and 
third  counts,)  leave  and  licence;  seventhly,  (to  the  whole  declaration,)  that,  before 
the  plaintiff'  was  possessed  of,  or  had  any  title  to,  or  estate,  or  interest  in,  the  said 
dwelling-house,   Wilson   was  seised    thereof   in   fee,  and,   by  agreement  in   writing, 

(a)  Qujerc,  whether  a  party  ought  to  be  required  to  remember  the  books  and  places 
in  which  lie  has  seen  that  which,  at  the  time,  was  wholly  immaterial,  and  in  which  he 
had  then  no  interest,  or  the  books  or  places  in  which  others  have  seen  statements  or 
observed  facts,  which  they  have  communicated  to  him,  accompanied  or  unaccompanied 
by  any  specification  of  books  or  places. 

(//)  "Note,  that  Choke  (Sir  Richard  Choke,  created  a  justice  of  this  court  in 
October  1471,  ami  again, — after  the  restoration  of  Edward  [V.,  or  his  recaption  of 
royal  power, — in  May  1472),  took  a  diversity, — that  where  an  action  of  trespass  in 
quare  servientes  suos  verberavit,  or  tenentes  suos  verberavit,  per  quod  a  tenure  sua 
recesscrunt,  he  shall  not  shew  the  names  of  his  servants  or  tenants  in  the  writ.  But 
if  the  writ  be  brought  quare  servientem  suum,  or  tenentem  suum  verberavit,  he  must 
shew  the  name  En  the  writ  ;  el  cum  hoc  concordat  the  form  in  Chancery."  T.  II  E.  I. 
fo.  7,  pi.  13. 

Here,  the  object  would  rather  appear  to  have  been,  to  avoid  prolixity  of  statement, 
C.  P.  xiii.— 9* 
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demised  the  same  to  Roberts,  as  tenant  from  year  to  year,  at  a  certain  rent,  and 
Roberts  thereby  agreed,  that,  "if  the  said  rent  or  any  part  thereof  should  be  unpaid 
fourteen  days  next  after  any  day  on  which  such  rent,  or  any  quarterly  part  thereof, 
should  become  due,  it  should  be  lawful  for  Wilson  to  enter  the  said  dwelling-house, 
without  any  ejectment  or  process  at  law,  and  to  have  again  and  repossess  the  same, 
and  all  occupiers  thereof  to  expel  and  remove  ; "  that  rent  being  in  arrear  to  Wilson, 
the  defendants,  as  his  servants  and  by  his  command,  after  the  expiration  of  the  four- 
teen days,  entered  the  said  dwelling-house  under  the  power  in  the  agreement  contained 
and  the  same  had  again,  and  re-possessed,  for  and  on  behalf  of  Wilson  ;  and  because 
the  plaintiff  was  in  the  occupation  and  possession  thereof,  without  the  leave  or  licence 
and  against  the  will  of  Wilson,  and  refused  to  [661]  depart  therefrom,  the  defendants 
expelled  her  therefrom,  and,  because  she  resisted,  they  assaulted,  and  a  little  beat, 
bruised,  bit,  and  ill-treated  her,  &c. ;  and,  because  the  goods  and  chattels  in  the  last 
count  mentioned  had  been,  and  were,  wrongfully  in  the  dwelling-house,  the  defen- 
dants, as  servants  of  Wilson  and  by  his  command,  seized  and  amoved  them,  &c  : 
eighthly,  (to  the  first,  third,  fourth,  and  fifth  counts,)  that,  before  the  plaintiff  was 
possessed  of,  or  had  any  title  to,  or  estate,  or  interest  in,  the  said  dwelling-house, 
Wilson  was  seised  thereof  in  his  demesne  as  of  fee,  and  by  agreement  in  writing 
demised  the  same  to  Roberts,  to  hold  from  year  to  year,  at  a  certain  rent;  that 
Roberts  thereby  agreed  with  Wilson  "  to  repair,  and  keep  in  tenantable  repair,  the 
said  dwelling-house  during  the  continuance  of  the  said  demise  and  tenancy,  and  it  was 
thereby  further  agreed,  that,  if  Roberts  should  break  the  said  agreement  in  any 
respect,  or  if  he  did  not  repair,  or  keep  in  tenantable  repair,  the  said  dwelling-house 
dining  the  continuance  of  the  said  demise  and  tenancy,  or  if  the  said  rent,  or  any 
part  thereof,  should  be  unpaid  fourteen  days  next  after  any  day  on  which  such  rent, 
or  any  quarterly  part  thereof,  should  become  due,  then,  it  should  be  lawful  for  Wilson 
to  enter  the  said  dwelling-house,  without  any  ejectment  or  process  of  law,  and  to  have 
again  and  re-possess  the  same,  and  all  occupiers  thereof  to  expel  and  amove  there- 
from ;  that  Roberts  entered  by  virtue  of  this  agreement  and  demise ;  that  he  suffered 
the  premises  to  be  out  of  repair  ;  and  that  thereupon  the  defendants,  as  the  servants 
of  Wilson  and  by  his  command,  entered  upon  the  dwelling-house  for  breach  of  the 
agreement,  and  the  same  had  again  and  re-possessed  for  and  on  behalf  of  Wilson  ;  and 
because  the  plaintiff  was  unlawfully  there,  the  defendants  expelled  her,  &e. 

The  plaintiff  joined  issue  on  the  first,  second,  and  third  pleas — and  to  the  fourth 
(so  far  as  it  related  to  the  [662]  first  count)  he  replied,  that,  at  the  said  time  when  &c. 
in  that  count  mentioned,  the  plaintiff  was  lawfully  possessed  of  the  dwelling-house  in 
which,  &c,  and  was  lawfully  entitled  to  her  possession  thereof  as  against  the  defen- 
dants ;  without  this  that  the  plaintiff  was  unlawfully  in  possession  or  occupation  of 
the  dwelling-house  in  which,  &c.,  in  manner  and  form  as  in  the  said  fourth  plea  so  far 
as  it  related  to  the  first  count  in  that  behalf,  was  alleged — similar  replications  to  the 
fourth  plea  so  far  as  that  plea  related  to  the  second  and  third  counts  respectively  to 
the  same  plea,  so  far  as  it  related  to  the  fourth  count,  excess  ;  and,  so  far  as  it  related 
to  the  fifth  count,  that  the  defendants  converted  and  disposed  of  the  goods  and 
chattels  to  their  own  use,  to  the  fifth  plea,  a  traverse  of  Roberts's  tenancy  under 
Wilson,  to  the  sixth  plea,  a  traverse  of  the  leave  and  licence,  to  the  seventh  plea  (so 
far  as  it  related  to  the  first  count),  a  traverse  of  Roberts's  tenancy  under  Wilson — to 
the  same  plea,  similar  replications,  so  far  as  that  plea  related  to  the  second  and  third 
counts  respectively,  to  the  same  plea,  so  far  as  it  related  to  the  fourth  count,  excess  ; 
and,  so  far  as  it  related  to  the  fifth  count,  that  the  defendants  converted  and  disposed 
of  the  goods  to  their  own  use,  to  the  eighth  plea,  so  far  as  it  related  to  the  first  and 
third  counts  respectively,  traverses  of  the  tenancy  of  Roberts  under  Wilson,  to  the 
same  plea,  so  far  as  it  related  to  the  fourth  count,  excess ;  and,  so  far  as  it  related  to 
the  fifth  count,  that  the  defendants  converted  and  disposed  of  the  goods  to  their 
own  use. 

The  defendants  demurred  specially  to  the  replications  to  the  fourth  plea,  and  to  the 
replication  to  the  eighth  plea  so  far  as  the  same  related  to  the  fifth  count.  They  joined 
issue  on  the  replications  to  the  fifth  and  sixth  pleas,  and  also  on  the  replication  to  the 
seventh  plea  so  far  as  it  related  to  the  first,  second,  and  third  counts,  and  on  the  replica- 
tion to  the  last  plea  so  far  as  it  related  [663]  to  the  first  and  third  counts.  To  the 
replication  to  the  seventh  plea,  so  far  as  it  related  to  the  fourth  count,  they  rejoined 
by  denying  the  alleged  excess,  and,  so  far  as  it  related  to  the  last  count,  by  denying 
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She  conversion  ;  and  to  the  replication  to  the  eighth  plea,  so  far  as  it  related  to  the 
fourth  count,  by  denying  the  alleged  excess. 

Dowling  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon  the 
plaintiff  t<>  shew  cause  why  the  trial  of  the  issues  in  fact  should  not  l>c  postponed  until 
alter  the  issues  iii  law  joined  between  the  parties  had  been  argued  and  determined. 
He  cited  Jim,/,//  \.  i 'nhmiiii  (13  Mast,  "27). 

Talfourd  Serjt.  now  shewed  cause.  There  is  no  pretence  for  the  present  application. 
The  fourth  count  for  an  assault  is  entirely  unconnected  with  the  demurrers  to  the 
Other  parts  of  the  pleadings;  and  the  court  will  not  interfere  to  take  the  conduct  of 
the  cause  out  of  the  plaintiff's  hands,  unless  a  strong  case  of  injustice  and  inconvenience 
t<>  the  defendants  can  lie  made  out. 

Dowling  Serjt.,  in  support  of  his  rule.  No  doubt,  the  general  rule  is,  that  a 
plaintiff  may  marshal  the  order  between  issues  in  law  and  issues  in  fact.  The  court 
will,  however,  for  the  purposes  of  justice,  exercise  a  discretion, — as  appears  from 
Burdeli  v.  Coleman  and  Crucknell  v.  Truema/n  (9  M.  &  W.  684).  This  is  clearly  a  proper 
Base  tor  their  interference,  for  otherwise  great  difficulty  will  arise  in  assessing  the 
damages  on  the  different  counts.  [Maule  J.  I  apprehend  that  a  plaintiff  always  has 
the  right  to  have  the  damages  distinctly  assessed  on  the  different  counts,  as  some  of 
them  may  be  bad.]  .Supposing  the  court  not  to  interfere,  and  the  demurrers  to  come 
on  for  argument  [664]  after  the  trial  of  the  issues  of  fact,  the  court  may  think  that 
ome  "i  i  he  pleadings  require  amendment:  but  it  would  not  then  amend  them. 
[Tiudal  C.  J.  If  either  party  will  want  to  amend,  it  will  be  the  plaintiff,  who  gives 
up  his  chance  of  doing  so  by  going  to  trial.] 

TiNti.u.  ('.  .1.  The  case  you  refer  to,  Bur,/,//  v.  Coleman,  was  one  in  which  it 
became  very  important  to  settle  the  law,  and,  for  that  purpose,  to  allow  the  demurrers 
to  be  argued  first.  Here  the  declaration  contains  a  distinct  count  for  an  assault  ;  and 
I  do  not  sec  how  we  should  be  justified  in  preventing  the  plaintiff  from  going  to  trial 
on  the  issues  of  fact,  as  the  defendants  have  failed  to  satisfy  us,  that  the  decision  of 
the  demurrers  would  have  any  bearing  on  the  issues  of  fact  raised  on  that  count. 

The  rest  of  the  court  concurred, 

bule  discharged  with  costs,  to  be  costs  in  the  cause  (a). 

[665]     Keele  v.  Wheeler.    June  6,  1Mb 

[S.  C.  K  Scott,  X.  R.  32.3  ;  1.3  L.  -7.  C.  P.  170.     Referred  to,  Megaw  \.  Molby,  1878, 

■1  L.  R.  Ir.  oil.] 

Under  a  port-improvemeni  act,  commissioners  were  empowered  to  raise  money  upon 
instruments  known  as  Old  Pier  Bonds.  These  bonds  were  for  1001.  each,  and  were 
issued  at  5  per  cent,  interest,  with  the  exception  of  eight  which  were  granted  in 
the  same  form,  but  upon  which  a  memorandum  was  indorsed,  before  the  execution 
"t  the  bonds,  whereby  the  obligee  agreed  to  accept  I  per  cent,  provided  the  pav 
ments  were  regularly  made.     A.,  being  holder  of  these  oight  bonds,  was  applied  to 

by  C,  a  broker   employed    to    purchase   such    securities    for  I!.,  and  A.  agreed  to  sell 
to  P.  "eight   Old-Pier   Ponds   for    1001.  each,"  nothing   being  said  as   to  the  rate  ol 

interest.      The    I ds    were    left    with    ( '.  for   the    purpose   of   transfer,  and    remained 

with  him  twodays.    C.  prepared  a  transfer  and  got  it  registered,  and  then  discovered 

thai    interest    was,    by    the    memorandum,    limited    to    I    per    cent.;    upon    which    he 

immediately  repudiated  them.     In  assumpsit  by  A.  againsl    P.  for  not  accepting 
and  paying  for  the  bonds,  the  jury  found,  "that  the  bargain  between  (  '.  and   P.  was 

for  Old-Pier  Ponds  of  the  usual  sort,  ai  .">  p.r  cent  ;  bul  that  A.  only  intended  to 

■'II    bonds   at    I   per   cent."      Held,  that    the    verdict    was  thereupon   properly  entered 
lor  15. 

Assumpsit.  The  firsl  eounl  oi  the  declaration  state, I  that  the  plaintiff  on  the 
Mill  of  September,  1842,  was  lawfully  possessed  of,  and  entitled  to,  eighl  securities 

for  money,  that    is  to  say,  a  certain  assignment    bearing  date  the   I8tb  ol    August,  1824, 
(a)   At    the   trial   of   the   issues   ol    tact,   the    plaintiff  obtained   a   verdict    with    101. 

damages.    Shi'  afterwards  succeeded  upon  both  of  the  demurrers     the  courl  holding 

the  fourth  pha  to  be  bad,  and  the  replication  to  the  eighth  plea  to  he  good. 
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— under  the  hands  and  seals  of  seven  of  the  commissioners  acting  in  the  execution  of 
an  act  passed  in  the  43  Geo.  3,  for  abolishing  certain  dues  called  petty  customs, 
anchorage,  and  groundage,  and  for  improving  the  port  of  the  town  of  Southampton, 
for  making  a  convenient  dock  for  the  security  of  ships,  for  extending  the  quays  and 
wharfs,  and  making  docks  and  piers  in  the  harbour  there,  and  for  erecting  warehouses 
for  the  safe  custody  of  goods  and  merchandize,  and  for  imposing  certain  duties  for 
the  above  purposes,  and  of  another  act  passed  in  the  50th  Geo.  3,  for  altering  and 
amending  the  former  act— for  securing  1001.,  together  with  interest  thereon,  to  Martin 
Maddison  the  younger,  his  executors,  &c.  upon  the  credit  of  the  rates  and  duties 
granted  and  made  payable  by  the  acts  ;  a  certain  other  assignment,  &c.  &c.  ;  which 
securities  respectively  had  been  before  then  duly  transferred  by  Maddison  to  the 
plaintiff,  according  to  the  [666]  provisions  of  the  said  acts,  and  which  securities  were 
then  of  great  value,  to  wit,  of  the  value  of  8001.  :  whereof  the  defendant  then  had 
notice:  and  the  plaintiff  then  sold  to  the  defendant  the  said  securities  at  and  for  a 
certain  price  between  them  in  that  behalf  agreed  upon,  to  wit,  the  price  of  8001.,  to 
be  therefore  paid  by  the  defendant  to  the  plaintiff:  and  thereupon,  in  consideration 
of  the  premises,  and  that  the  plaintiff  at  the  request  of  the  defendant  would  transfer 
and  deliver  the  said  securities  to  the  defendant,  and  one  K.  Wheeler,  according  to  the 
provisions  of  the  said  acts,  the  defendant  promised  the  plaintiff  to  pay  him  8001.,  for 
the  same,  whenever  afterwards  thereunto  requested  :  averment,  that  the  plaintiff, 
relying  on  the  promise,  did  duly  transfer  and  deliver  the  said  securities  to  the  defen- 
dant and  Wheeler,  according  to  the  provisions  of  the  said  acts.  There  was  also  a 
count  upon  an  account  stated. 

The  defendant  pleaded — first,  non  assumpsit ;  secondly,  to  the  Hist  count,  that  th« 
defendant  did  not  buy  nor  did  the  plaintiff  sell  the  said  securities  modo  et  forma, 
concluding  to  the  country  ;  thirdly,  to  the  first  count,  that  the  plaintiff  did  not 
transfer  and  deliver  the  securities  to  the  defendant  and  Wheeler,  modo  et  forma, 
concluding  to  the  country  ;  fourthly,  fraud  and  covin,  concluding  with  a  verification. 

The  plaintiff  joined  issue  on  the  first  three  pleas,  and  traversed  the  fraud  and  covin. 

At  the  trial  before  Wightman,  J.,  at  the  last  spring  assizes  at  Winchester.  The 
following  facts  appeared  : — By  the  43  Geo.  3,  c.  xxi.,  and  50  Geo.  3,  c.  clxviii.,  certain 
commissioners  were  authorized  to  raise  money  upon  the  security  of  the  pier  dues  to 
be  collected  under  the  acts,  and  to  execute  bonds,  to  bear  interest  not  exceeding  5  per 
cent.,  and  to  be  transferable  ;  these  securities,  and  any  future  transfer  thereof,  to  be 
registered.  The  commissioners,  accordingly,  granted  several  bonds  bearing  5  per 
cent,  interest. 

[667]  On  the  18th  of  August,  1824,  the  commissioners  executed  to  Maddison  eight 
of  these  bonds  for  1001.  each.  These  eight  bonds,  upon  the  face  of  them,  purported 
to  bear  interest  at  5  per  cent.  ;  but  when  Maddison  took  them,  he  agreed  with  the 
commissioners,  in  consideration  of  their  undertaking  to  abate  some  nuisance,  and  pay 
the  interest  regularly,  to  accept  41.  per  cent. ;  and  a  memorandum  to  that  effect,  signed 
by  Maddison,  and  attested  by  the  witness  who  attested  the  execution  of  the  bonds, 
was  indorsed  on  each  bond  (a).     Each  bond  was  indorsed — "Bond  for  securing  1001. 

(a)  This  memorandum,  signed  by  Maddison,  but  not  sealed,  was  as  follows  : — "The 
within-named  Martin  Maddison  hereby  covenants  and  agrees  that  he  will  accept  and 
receive  the  sum  of  21.  half-yearly,  being  at  the  rate  of  41.  per  cent,  per  annum,  as  and 
for  interest  on  the  within-written  bond,  and  in  discharge  of  the  interest  within  men- 
tioned to  be  paid  :  provided  the  treasurer  or  treasurers  appointed  in  pursuance  of  the 
within-mentioned  acts,  or  his  or  their  bankers  in  Southampton,  do  and  shall  pay  such 
sum  of  money  upon  the  day  the  same  shall  become  due,  or  at  any  time  after  the  same 
shall  become  due,  immediately  on  demand  thereof  being  made  by  him  the  said  Martin 
Maddison,  or  by  his  executors,  administrators,  or  assigns." 

By  the  form  of  conveyance  prescribed  by  the  act,  the  treasurer  was  to  assign  to 
the  party  advancing  the  money,  a  proportion  of  the  duties, — subject  to  a  certain  priority 
of  payment  secured  to  the  corporation  of  Southampton, — with  interest  at  the  rate  of — 
per  cent,  per  annum,  to  be  paid  half-yearly. 

By  the  indorsement  upon  the  bonds  in  question,  Maddison  stipulated  for  the  half- 
yearly  payments  of  interest  being  made  on  the  precise  days  on  which  they  should  fall 
due,  irrespectively  of  the  amount  of  duties  levied.  So  that  if  the  duties  in  any 
particular  half-year  only  yielded  one  per  cent.,  the  other  obligees  could  claim  no  more 


7  MAN.  &  G.  668.  KEELE    V.   WHEELER  269 

and  interest  at  the  rate  of  41.  per  cent."  Maddison,  who  was  called  as  a  witness,  stated 
that  the  memorandum  was  written  liefore  the  bonds  were  executed.  It  appeared  by 
the  payments  noted  on  the  back  of  the  bonds,  that,  for  the  year  immediately  succeeding 
their  date,  .Maddison  received  [668]  interest  at  5  per  cent.,  but  that  afterwards  and 
down  to  the  year  1831  (when  he  sold  the  bonds  to  the  plaintiff  for  801.  each),  4  per 
cent,  only  was  received. 

In  August,  1842,  the  plaintiff's  brother,  with  the  knowledge  of  the  plaintiff,  called 
mi  one  Joseph  Clark,  a  sharebroker  at  Southampton,  and  informed  him  that  the 
plaintiff  had  some  Old-Pier  Bonds  to  dispose  of,  telling  him  they  were  a  good  security, 
and  paid  five  per  cent,  interest.  It  did  not  appear  that  the  plaintiff  authorized,  or 
was  even  aware  of,  this  representation. 

On  the  27th  of  August,  Clark  wrote  to  the  plaintiff  as  follows  : — 

".Southampton,  8th  month,  27th,  1842. 

"  Dr.  Keele, — Some  time  since  I  understood  thou  hadst  for  sale  a  bond  or  bonds 
OH  the  Old  Pier  of  this  port ;  and  the  reason  of  my  now  writing  is  that  I  think  I  know 
of  a  person  who  would  be  willing  to  purchase  at  par,  if  thou  consent  to  pay  the 
transfer  expenses." 

The  plaintiff  informed  Clark,  in  reply,  that  he  had  some  bonds  of  that  description, 
which  he  was  not  unwilling  to  dispose  of;  but  that,  with  respect  to  paying  the  costs 
of  transfer,  he  did  not  know  the  usual  practice  ;  and  he  requested  Clark  to  state,  from 
his  own  knowledge  and  experience  as  an  agent,  what  was  the  usual  practice,  and  what 
would  be  the  expense. 

On  the  31st  Clark  replied  to  this — 

"There  is  no  fixed  practice  with  regard  to  who  shall  pay  expenses  :  it  is  as  buyer 
and  seller  can  agree,  and  sometimes  falls  on  one  and  sometimes  on  the  other.  In  this 
instance  I  have  sold  two  bonds  to  the  gentleman  in  question,  conveyed  free  of  expense 
to  him,  at  par;  and  he  signified,  that,  if  I  could  get  him  10001.  more  on  the  same 
terms,  he  might  take  them  :  and  hearing  thou  was  anxious  to  sell,  occasioned  me  to 
write.  The  expenses  on  the  stamps  depend  on  the  bonds  :  if  the  10001.  [669]  is  in 
one,  the  stamp  will  be  35s.  ;  if  two  or  more,  35s.  each.  My  commission  is  one  half 
per  cent." 

Clark  was  told  that  the  plaintiff  held  eight  1001.  bonds  ;  and  by  letter  of  the  3rd 
of  September  he  inquired  when  the  interest  fell  due,  and  was  informed  that  it  was 
payable  in  February  and  August. 

<  >n  the  (ith  of  September  he  wrote  to  the  plaintiff  thus  :  — 

"  Dr.  Keele, — The  gentleman  writes  me  this  day  that  he  will  take  the  8001.  Old- 
l'ier  Bonds  upon  tin;  terms  stated,  viz.  at  par,  conveyed  free  of  expense  to  him.  Thou 
wilt  therefore  please  to  scud  them  to  me  immediately,  that  I  may  proceed  to  have 
them  transferred  and  stamped.  This  will  take  three  or  four  days,  as  they  will  have 
to  l.e  sent  to  London  to  be  stamped  after  the  transfer  is  indorsed.  When  completed, 
I  lie  amount  shall  be  paid  to  thy  order  to  any  bank  here,  or  to  the  Hampshire  Hank, 
New  port." 

On  the  I  1th  of  September,  the  bonds  were  handed  to  Clark.  On  the  Kith,  the 
transfer  was  duly  executed,  entered  and  registered.  The  money  was  deposited  at  a, 
bank  in  Southampton,  to  be  paid  over  on  receipt  of  the  bunds.  When  Clark's  son 
took  the  bonds  to  the  bank,  his  attention  was,  for  the  first  lime,  called  in  the  indorse 
Hieiif  reducing  the  interest  to  1  percent. 

Clark  immediately  senl  the  plaintiff  the  following  letter: — 

"I  have  only  just  now  discovered  an  indorsement  on  the  back  of  the  Old  Pier 
Bonds,  whereby  the  interest  is  reduced  to  t  per  cent.  ;  of  which  I  was  before  not  at 

all  aware,  concluding,  of  course,  that   they  bore  5  per  ecu  I.  as  on  the  face  of  the  In  mi  Is  : 

and,  as  the  gentleman  who  bought  them,  did  so  under  this  impression,  he  will  not,  of 
course,  take  them  at  the  same  price  at  I  per  cent.  I  therefore  wish  to  know,  al  thy 
early  convenience,  whether  thou  wilt  make  him  any  other  offer,  or  whether  they  shall 
be  returned. 


than  one  pea-  cent.,  whereas  Maddison  would  be  entitled  to  demand  his  2  per  cent.,  Or, 

at   least,  he  would,  upon  lion  pay  men  I,  appear  to  be  remitted  to  t  he  original  resen  al 

of  interest  at  2£  per  cent. 
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[670]  "  P.S. — I  think  when  thou  brought  them  up  I  should  have  been  informed  of 
their  being  indorsed  at  4  per  cent.,  as  5  per  cent  was  fully  understood  in  the  price." 

It  appeared  that  Old-Pier  Bonds  were  known  in  the  market  as  securities  bearing 
interest  at  5  per  cent.,  and  not  otherwise  ;  that  the  bonds  in  question  were  the  only 
Ik  mils  upon  which  the  reduced  interest  was  payable;  and  that  Old-Pier  Bonds  had 
been  sold  for  1001.  each,  and,  excepting  those  sold  by  Maddison  to  the  plaintiff,  never 
for  less. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  bargain  was  for  Old-Pier 
Bonds  in  the  ordinary  form  and  at  the  ordinary  rate  of  interest  or  not. 

They  found  that  the  bargain  between  Clark,  as  the  defendant's  agent,  and  the 
plaintiff,  was  for  Old-Pier  Bonds  of  the  usual  sort,  at  5  per  cent.  :  but  that  the  plaintiff 
intended  to  sell  bonds  at  4  per  cent. 

A  verdict  was  thereupon  entered  for  the  defendant  on  the  first  three  issues,  he 
undertaking  to  retransfer  the  shares  if  the  verdict  should  stand,  at  the  plaintiff's 
expense  ;  with  liberty  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  on  the  issues 
found  for  the  defendant,  with  8001.  damages,  if  the  court  should  think  that  the  plaintiff 
was  entitled  to  succeed  upon  those  issues. 

The  fourth  plea  was  abandoned. 

April  17. — Channel!  Serjt.,  accordingly,  in  Easter  term  last,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff  on  the  first  three  issues,  with  8001.  damages.  There 
was  no  misrepresentation  on  the  plaintiff's  part,  and  as  the  defendant's  agent  had  ample 
means  of  knowing  that  these  bonds  bore  interest  at  4  per  cent,  only,  the  rule  caveat 
emptor  should  apply.  [Tindal  C.  J.  Would  not  the  defendant  expect  to  receive 
bonds  in  the  usual  form?]  Secondly  :  these  bonds,  notwithstanding  the  indorsement, 
were  bonds  bearing  interest  at  5  per  cent.  [671]  Blemerhasset  v.  Pu  rson  (•">  Lev.  234), 
Thompson  v.  Brown  (7  Taunt.  650,  1  J.  B.  Moore,  358,  and  Bythewood's  Conveyancing 
(by  Jarman),  vol.  iii.  p.  68l').  [Tindal  C.  J.  Would  not  assumpsit  lie  upon  the 
indorsement  ?] 

A  rule  nisi  being  granted, 

Talfourd  Serjt.  (with  whom  was  Ball),  now  shewed  cause.  The  defendant  never 
agreed  to  purchase  these  bonds.  Clark  can  scarcely  be  said  to  have  been  the  agent  of 
the  defendant.  If  agent  at  all,  he  was  agent  for  both  parties.  But  he  had  no  authority 
from  the  defendant  except  to  buy  Old-Pier  Bonds  bearing  the  usual  interest  of  5  per 
cent.  The  securities,  incorrectly  called  bonds,  were  issued  at  5  per  cent,  interest,  with 
the  exception  of  the  eight  originally  granted  to  Maddison  ;  and  they  were  known  in 
the  market  as  instruments  bearing  5  percent,  interest.  As  well  from  the  representation 
made  by  the  plaintiff's  brother,  as  from  the  correspondence,  it  is  clear  that  the  defendant, 
as  well  as  Clark,  believed  that  they  were  dealing  for  bonds  bearing  interest  at  5  per 
cent.  The  execution  of  these  eight  bonds  and  of  the  memorandum  indorsed  thereon, 
was  one  entire  transaction.  An  indorsement  written  at  the  time  of  the  sealing  and 
delivery  of  a  deed,  is  part  of  the  deed.  Lyhvrm  v.  Warrington  (1  Stark.  X.  P.  C.  162), 
The  question  here  is,  not  whether  at  law  there  is  a  liability  to  pay  5  per  cent.,  but 
whether  in  equity  the  commissioners  would  be  entitled  to  pay  the  obligee  interest  at 

4  per  cent,  Simpson  v.  Vawghcm  (2  Atk.  31,  Madd.  Pr.  Ch.  59).  Was  the  purchaser 
to  buy  a  chancery  suit?  There  was  ample  consideration  for  the  indorsement  in  the 
abatement  of  the  nuisance.  [Tindal  C.  J.  Perhaps  also  in  the  regular  payment  of 
[672]  the  interest  half-yearly.]  The  real  question,  however,  is,  did  the  defendant 
mean  to  buy  bonds  bearing  interest  at  4  per  cent.  ?  Even  if  Clark  had  the  most  ample 
opportunity  of  inspection,  was  it  within  his  authority  to  buy  bonds  at  4  per  cent,  ?  The 
contract  is  not  one  to  be  inferred  at  law,  and  a  court  of  equity  would  not  require  or 
authorize  payment  at  5  per  cent. 

Gaselee  Serjt,  (with  whom  were  Crowder  and  Kinglake),  in  support  of  the  rule. 
There  is  no  ground  for  saying  that  it  was  understood  between  the  parties  that  the 
bonds  bore  interest  at  5  per  cent.  The  verbal  representation  made  by  the  plaintiff's 
brother  is  immaterial;  the  construction  of  the  correspondence  was  not  for  the  jury, 
but  for  the  court.  But  the  contract  was  the  transfer  and  registration,  which  vested 
the  shares  in  the  defendant,  to  which  the  correspondence  was  merely  introductory. 
[Cresswell  J.  The  jury  expressly  find  that  the  bargain  between  Clark,  as  the 
defendant's  agent,  and  the  plaintiff,  was  for  Old-Pier  Bonds  of  the  usual  sort,  at 

5  per  cent.  The  finding  seems  to  shew  that  the  blunder  was  on  the  plaintiff's  part.] 
That  is  a  finding  not  warranted  by  the  facts.     The  broker,  who  was  the  defendant's 
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agent,  and  as  such  prepared  the  transfer,  had  the  bonds  in  his  possession  for  two  days  : 
he,  therefore,  had  ample  opportunity  of  informing  himself  of  that  which  was  apparent 
upon  the  instruments  ;  and  the  rule  caveat  emptor  applies.  [Tindal  C.  J.  You  must 
first  fix  him  with  the  character  of  emptor.] 

Assuming  the  bargain  to  have  been  for  bonds  bearing  interest  at  5  per  cent.,  these 
;i  re  such  bonds.  The  indorsement  cannot,  in  law,  change  their  character.  No  con- 
sideration appears  in  the  indorsement,  upon  which  the  commissioners  could  maintain 
assumpsit  against  Maddison,  as  suggested  by  the  court  when  the  rule  was  moved  for. 

[673]  TlNDAL  C.  J.     I  think  that  the  verdict  entered  for  the  defendant  ought  to 
stand.     The  question  arises  upon  a  contract  by  which  the  defendant  agreed  to  purchase 
from  the  plaintiff  certain  securities,  called  bonds,  although  they  may  not  strictly  amount 
in  instruments  of  that  description.     When  the  contract  was  to  be  completed,  the  Old- 
Pier  Bonds  in  which  the  plaintiff  had  to  sell,  turned  out  to  be  bonds  with  a  certain 
memorandum  indorsed  thereon.     It  will  be  material,  therefore,  to  inquire  how  far  the 
nature  (if  the  original  instrument  was  varied  by  the  indorsement.     This,  in  its  original 
state,  was  in  the  nature  of  an  annuity  secured  on  the  pier  dues,  which  in  no  event 
could  exceed  5  per  cent.,  but  until  the  1001.  was  paid  off  the  bond  would  be  an  existing 
charge  upon  the  docks,  &c.     The  amount  of  interest  might  vary  each  year,  according 
to  the  fluctuating  proceeds  of  the  dues.     But  it  appears  that  5  per  cent,  interest  was 
actually  paid  upon  these  securities:  and  that  "Old- Pier  Bonds"  were  generally  under- 
stood to  be,  bonds  bearing  interest  at  that  rate,  and  that  all  other  Old-Pier  Bonds  which 
came  into  the  market,  bore  interest  at  that  rate.     But  upon  the  back  of  the  instrument 
which  forms  the  subject  of  the  present  action,  appears  an  indorsement,  bearing  even 
date  with  the  bonds,  which  was  proved  to  have  been  written  before  the  bonds  were 
executed  ;  and  the  fair  presumption  is,  that  the  whole  was  one  transaction.      Maddison, 
tu  whom  these  bonds  were  granted,  was  content  to  accept  21.  per  half-year  on  each 
bond,  provided   such   interest  were   regularly  paid.     He   probably   thought   it   more 
convenient  to  have  certainty  and  a  smaller  amount  of  interest,  than  to  be  placed  upon 
the  same  footing  as  the  other  bond-holders  (a)1.     .Subject   to  that  condition,  he  binds 
himself  not  to  demand  more  than  4  per  cent,  interest.     The  [674]  plaint  iff,  who  had 
purchased  these  eight  bonds  from  Maddison,  being  desirous  of  selling  them,  was  applied 
to  by  Clark,  acting  as  agent  for  the  defendant,  who  wanted  to  invest  money  in  securities 
of  that  description.     What  would  Clark  suppose  was  offered  to  him,  nothing  being  said 
to  call  his  attention  to  the  bargain  marie  by  the  original  holder  with  the  commissioners  ? 
Would  he  not  necessarily  suppose  that  he  was  purchasing  bonds,  with  interest,  at  51. 
percent.?     And,   accordingly,   the  jury  find   that  "  the   bargain   between   Clark,  as 
Wheeler's  agent,  and   the   plaint  ill'  was,  for  Old-Pier  Bonds  of  the  usual  sort,  at  5  per 
'int.  ;"  though  they  add  that  "the  plaintiff  only  intended  to  sell  bonds  at  4  percent." 
The  plaintiff,  therefore,  stands  absolved  from  any  imputation  of  fraud  (ay-.     In  the 
absence  of  fraud,  the  question  is  on  which  side  is  the  preponderance  of  laches.     If 
the  plaintiffs   conduct  exhibited   the  greater  laches,  on   him  should  fall  the  loss.      The 
plaintiff,  at  the  time  he  contracted  to  sell  these  bonds,  knew  that  they  only  bore  interest 
it    I  pel'  cent.,  and  he  must  also  have  known  that  the  general  understanding  was  that 
Did  Pier  Bonds  bore  interest  at  5   percent.      It  appears   to  me,  therefore,  that  he  was 
guilty  of  laches  in  not  disclosing  the  existence  of  the  indorsement,  and  that  this  laches 
on    his  part   avoids   the  contract.     The   only  pretence  for  imputing  ladies   to  the 
defendant   is,  that  though   his  agent  Claris   had   the  bonds  in   his   possession,   he  did 
nut  discover  the  indorsement.    There  being  the  general  understanding  I  have  before 
adverted  to,  I  do  not  see  that  it  was  his  duty(o)  to  inspect  the  documents.     It  is 
also  to  In-  observed  that  the  negligence  imputed  to  the  defendant  [675]  could  work 
no  injury  to  the  plaintiff ;  but,  on  the  contrary,  the  neglect  on  the  part  of  the  plaintiff 
would  be  very  injurious  to  the  defendant  (")3-    The  conduct  of  the  plaintiff  having  been 

(a)'   Vide  supra,  (>(>7  (a). 

(")J  The  fourth  plea  was  abandoned  ;  supra,  670,  infra,  675  (a). 

('»)  If  it  was  his  duty,  it  would  only  lie  so  for  the  purpose  of  protecting  the  defen- 
dant against  any  fraud  on  the  part  of  the  plaintiff,  a  duty  of  the  timi  performance  of 
which  the  plaintiff  would  have  no  right  to  complain. 

(");  The  plaintiff  sought  to  obtain  KKIl.,  or  twenty  li\e  years'  purchase,  for  that  Eoi 

which  he  had  given  801.  or  twenty  years'  purchase,  and  of  which  the  market  price, 

estimated  with   reference  to  the  market  price  of  the  ordinary  unreduced  securities, — 
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such  as  to  lead  the  defendant  fairly  to  suppose  thai  he  was  bargaining  for  bonds 
bearing  interest  at  5  per  cent.,  when  those  which  the  plaintiff  had  to  sell  bore  interest 
only  at  4  per  cent.,  I  think  that  the  contract  has  failed  through  the  fault  of  the 
plaintiff,  and,  therefore,  that  the  verdict  must  stand. 

CoLTMAN  J.  I  am  of  the  same  opinion.  The  bond  and  the  indorsement  are  to 
be  looked  at  as  one  agreement  between  the  commissioners  and  Maddison.  It  is  true 
that,  at  law,  a  bond  cannot  be  put  an  end  to  by  a  parol  contract.  But,  no  doubt,  in 
equity,  the  obligee  would  be  compelled  to  content  himself  with  4  per  cent,  interest 
on  these  bonds.  The  question  is,  what  was  the  contract  entered  into  by  this  defen- 
dant ;  whether  the  jury  were  justified  in  concluding  that  the  bargain  was  for  bonds 
bearing  interest  at  5  per  cent.  It  appears  to  me  that,  although  the  contract  was  made 
by  letters  ;  we  must  look  at  all  the  circumstances,  in  order  to  ascertain  what  the 
parties  were  referring  to  in  their  contract.  On  the  27th  of  August,  1S42,  Clark  writes 
to  the  plaintiff  that  he  hears  he  has  some  bonds  on  the  Old-Pier  to  sell.  That  refers 
to  a  previous  conversation  with  the  plaintiffs  brother.  The  bonds  were  described  as 
Old-Pier  Bonds  ;  and  bonds  of  that  description  were  known  to  bear  interest  at  5  per 
cent.  There  were,  undoubtedly,  conflicting  circumstances  ;  but  it  was  for  the  jury  to 
[676]  exercise  their  discretion  upon  those  circumstances  ;  and  we  cannot  set  aside 
their  verdict  unless  we  are  satisfied  that  there  was  no  evidence  to  justify  the  conclu- 
sion to  which  they  have  come.  So  far  am  I  from  thinking  so,  that  I  am  satisfied  that 
the  jury  have  done  right.  The  production  of  the  bonds  was  evidence  the  other  way. 
Clark's  getting  the  transfer  registered,  after  the  bonds  had  been  two  days  in  his 
possession,  is  a  circumstance  which  was  well  worthy  of  consideration  ;  but  which  did 
not  preclude  the  defendant  from  explaining  those  circumstances  ;  or  from  saying  that 
the  bonds  in  question  are  not  the  bonds  for  which  he  bargained. 

CRESSWELL.  J.  I  also  am  of  opinion  that  this  rule  must  be  discharged.  The 
question  is,  whether  upon  the  evidence  we  find  ourselves  bound  to  conclude  that  the 
plaintiff  was  entitled  to  the  verdict  upon  the  first  and  second  issues.  It  appears  to 
me  that  he  was  not.  The  bonds  bargained  for  were  Old-Pier  Bonds.  No  specific 
bonds  were  mentioned.  The  bargaining,  therefore,  must,  upon  the  evidence,  be  taken 
to  refer  to  bonds  carrying  5  per  cent,  interest.  The  plaintiffs  brother  spoke  of  bonds 
at  five  per  cent,  (a) ;  and  the  correspondence  was  with  reference  to  the  bonds  so 
described.  Although,  therefore,  the  plaintiff  did  not  mean  to  represent  that  his  bonds 
bore  5  per  cent,  interest,  he  gave  such  a  description  of  them  as  necessarily  led  the 
defendant  to  believe  that  they  were  such  bonds.  What  is  there  then  to  bind  the 
defendant .'  The  bonds  were  not  delivered  to  his  agent  for  the  purpose  of  making 
the  bargain,  but  in  satisfaction  of  a  bargain  already  made.  Without  considering 
whether  Clark  had  power  to  buy  any  bonds  which  did  not  bear  interest  at  5  per  cent., 
nothing  was  [677]  done  by  Clark  which  would  amount  to  an  acceptance  in  satisfaction 
of  the  contract. 

Then,  were  these,  bonds  at  five  per  cent.  ?  The  memorandum,  if  it  was  signed 
before  the  sealing  and  delivery  of  the  bonds, — which  is  probable, — might,  within  the 
case  of  Burgh  v.  Preston  (8  T.  R.  483),  become  part  of  the  bond.  It  was,  at  all  events, 
binding  in  equity. 

I  am,  therefore,  of  opinion  that  the  defendant  was  not  bound  to  accept  these  bonds, 
and  that  the  verdict  is  properly  entered  for  him. 

Pule  discharged. 

End  of  Trinity  Term. 

Memoranda. 

In  Trinity  vacation,  John  Hodgson,  of  Lincoln's  Inn,  Esq.,  Charles  Howard  White- 
hurst,  of  the  Middle  Temple,  Esq.,  and  William  John  Alexander,  Robert  Charles 

which  appears  to  have  been  always  1001.,  i.e.  twenty  years'  purchase, — must  be  taken 
as  continuing  to  be  801.,  there  having  been  no  rise  or  variation  in  the  market  price  of 
Old-Pier  Bonds. 

(a)  In  stating  that  the  bonds  paid  5  per  cent,  (supra,  668),  he  may  have  meant 
that  they  produced  that  interest  upon  the  purchase  money  of  801. ;  but  he  would  not 
be  so  understood  by  those  who  had  never  heard  of  such  exceptional  bonds. 
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Bildyard,  and  •lames  Parker,  of  Lincoln's  Inn,   Esqrs.,  were  respectively  appointed 

Her  Majesty's  Counsel :  and 

Edward  Bellasis,  Esq.,  of  the  Middle  Temple,  John  Alexander  Kinglake,  Esq.,  of 

Lincoln's  Inn,  and  Charles  Chadwick  Jones,  Esq.,  of  the  Middle  Temple,  having 
received  writs  issued  in  the  same  vacation,  pursuant  to  the  6  G.  4,  c.  93,  commanding 
them  to  take  upon  themselves  the  state  and  dignity  of  Serjeants-at-Law,  appeared 
before  the  Lord  Chancellor  at  Lincoln's  Inn,  and  taking  the  oaths  usually  administered 
in  persons  taking  that  degree  and  office,  became  Serjeants-at-Law,  sworn,  agreeably 
in  the  provisions  of  that  act.     They  gave  rings  with  the  motto,  "Paribus  Legibus." 

[678]  Casks  Argued  ami  Determined  in  the  Court  of  Common  Pleas,  in 
which  Judgment  was  Delivered  in  Trinity  Vacation,  in  the  Seventh 
and  Eighth  Years  of  the  Reign  of  Victoria. 

Jenkyns  v.  Usborne.     June  29,  1844. 

[S.  C  8  Scott,  N.  R.  505;  13  L.  J.  C.  P.  196;  8  Jur.  1139.  Approved,  Fuentes  v. 
Montis,  1868,  L.  R.  3  C.  P.  278;  L.  R.  4  C.  P.  93.  Referred  to,  Cole  v.  North 
Western  Bwnk,  1875,  L.  R.  10  C.  P.  373.] 

A.,  of  London,  had  ordered  beans  of  B.  and  C,  of  Leghorn,  through  D.,  their  agent. 
B.  and  C.  shipped  more  than  the  quantity  ordered,  and  drew  two  bills  upon  A., 
one  for  the  quantity  ordered,  and  the  other  for  the  residue  ;  and  they  transmitted 
those  bills  to  A.  through  D.,  with  a  letter  of  advice  and  an  indorsed  bill  of  lading 
for  the  whole  cargo.  The  beans  were  shipped  in  3932  sacks.  A.  accepted  the  lull 
for  the  beans  ordered,  but  declined  to  take  the  residue,  (amounting  to  1442f  sacks,) 
or  to  accept  the  bill  drawn  against  them.  D.  consented  to  take  the  residue  of  the 
beans,  and  A.  thereupon  wrote  a  letter  to  him,  acknowledging  such  residue  to  be 
his,  and  inclosed  an  order  to  the  captain  to  deliver  to  the  bearer  the  1442J  sacks. 
I),  thereupon  handed  over  the  bill  of  lading  to  A.  I).  accepted  the  bill  drawn 
against  the  residue  of  the  cargo,  and  paid  it  at  maturity.  Before  the  arrival  of  the 
ship  1).  sold  the  residue  to  E.,  who  accepted  a  bill  for  the  amount,  drawn  by  B, 
who  happened  to  be  in  London,  and  D.  handed  to  E.  A.'s  letter  and  delivery-order. 
E.  afterwards  applied  to  F.  for  an  advance  of  cash,  and  handed  him  over  as  a 
security  (inter  alia)  such  letter  and  delivery-order;  and  V.  gave  his  acceptance  to 
E.  for  the  amount  of  cash  required;  which  acceptance  was  honoured  at  maturity. 
Before  Pi's  acceptance  became  due,  and  before  the  arrival  of  the  ship,  E.  stopped 
payment.  When  the  ship  arrived,  the  portion  of  the  cargo  for  which  A.  had 
accepted  the  bill  was  delivered  to  him. — Held,  that  I  >.  might  exercise  the  right  of 
Stoppage  in  transitu  as  to  the  residue.— 1  leld,  also,  that  the  delivery-order  given 
by  A.  was  not  equivalent  to  a  bill  of  lading. — Held,  also,  that  E.  was  not  a  person 
entrusted  with  a  delivery-order  within  the  meaning  of  the  (J  (I.   1,  C.  94,  s.  2. 

This  was  an  action  of  trover  for  a  quantity  of  beans  anil  sacks,  of  the  alleged 
alue  of  7001.  The  defendant  pleaded,  first,  not  guilty  ;  secondly,  that  the  [679] 
plaintiff  was  not  possessed  of  the  goods  mentioned  in  the  declaration. 

The  cause  was  tried  at  Guildhall,  a1  the  sittings  after  Trinity  term  L842,  before 
the  Lord  Chief  Justice,  when  a  verdict  was  found  for  the  plaintiff  for  7001.  damages, 

-lllijeel    In   the    follow  in-    case  ; 

The  beans  mentioned  in  the  declaration  were  part  of  a  cargo  of  beans  in  sacks, 
ahipped  by  John  &  Thomas  Lloyd,  of  Leghorn,  in  May  1841,  to  Hunter  &  Coventry, 
merchants  in  Loudon,  per  the  ship  "Agnes,"  Captain  Turcan,  in  consequence  of  an 
order,  previously  given  by  the  latter  to  the  former,  through  the  plaintiff.  The  shippers 
transmitted  to  Messrs.  Hunter  &  Coventry,  through  the  plaint  ill',  a  letter  of  advice, 
with  a  hill  of  lading  for  the  whole  cargo,  to  the  order  of  the  shippers,  and  indorsed 

"John  &  Thomas  Lloyd,"  and  an  invoice,  and  also  two  bills  of  exchange,  both  of  t  In  in 

hearing  date  at  Leghorn,  on  the  7th  of  May  1841,  and  drawn  by  the  shippers  upon 
Hunter  &  Coventry  at  three  months  ;  the  one  for  5391,  9s.  Id.,  and  the  other  for  3  1  71. 
I  Is.  6d.,  payable  to  the  order  of  I  he  drawers,  and  bot  h  specially  indorsed  by  the  p:i\  B6S 
to  John  Lloyd  &  Co.,  of  Manchester,  which  last  mentioned  firm  consisted  of  the  same 
[680]  individuals  as  the  firm  of  John  ,V  Thomas  Lloyd,  of  Leghorn, 


274  JENKYNS    V.  USBORNB  7  MAN.  &  G.  681. 

The  following  is  a  copy  of  the  above-mentioned  letter  of  advice  : — 

"Leghorn,  8th  May,  1841. 

"  Gentleman, — With  reference  to  our  communications  through  our  mutual  friend 
Mr.  Jenkyns,  we  have  this  pleasure  to  wait  on  you  with  invoice,  bill  of  lading,  and 
copy  of  charter-party,  for  a  cargo  of  beans,  on  your  account,  per  '  Agnes,'  Captain 
Turcan,  sailing  to-morrow  morning  ;  and  the  same  amounts  to  8571.  3s.  7d.  sterling, 
which  we  have  valued  on  you  in  two  points,  5391.  9s.  Id.  sterling,  and  3171.  14s.  6d. 
sterling,  at  three  months'  date,  to  our  order.  The  quality  of  these  beans  has  turned 
out  very  good,  and  clearer  than  the  generality  of  shipments." 

(Signed)        "John  and  Thomas  Lloyd." 

The  bills  were  drawn  for  the  price  of  the  shipment.  The  shipment  exceeded  the 
order  of  Hunter  &  Coventry,  by  the  amount  of  the  smaller  bill.  Soon  after  the 
arrival  of  the  letter  of  advice,  bill  of  lading,  invoice,  and  l>ills  of  exchange,  in  London, 
the  plaintiff,  who  was  the  agent  in  London  of  the  shippers,  called  upon  Hunter  & 
Coventry  for  their  acceptance  of  the  above  bills.  On  that  occasion  Hunter  &  Coventry 
accepted  the  bill  for  5391.  9s.  Id.,  which  covered  the  price  of  the  beans  ordered  by 
them,  but  declined  to  take  the  remainder  of  the  cargo,  and  refused  to  accept  the 
smaller  bill ;  whereupon  an  arrangement  was  come  to  which  is  explained  by  a  letter, 
of  which  the  following  is  a  copy  : — 

"Mr.  Jenkyns.  "London,  24th  May,  1841. 

"Sir, — The  invoice  per  'Agnes,'  Turcan,  master,  from  Leghorn,  states  3932  sacks 
of  beans,  equal  to  (supposed)  983  quarters  ;  the  amount  sterling  for  which  bills  have 
been  drawn  is  8571.  3s.  7d.  As  you  have  [681]  withdrawn  from  this  amount  3171. 
14s.  6d.,  we  hereby  acknowledge  such  a  proportion  of  the  said  cargo  of  beans  per 
'Agnes.'  according  to  the  said  sum  of  3171.  14s.  6d.,  the  which  you  have  accepted, 
to  be  yours,  and  herewith  hand  you  an  order  to  receive  the  same ;  and,  should  there 
be  a  difference  in  the  calculating  the  sacks  as  per  invoice,  then  you  must  bear  such 
proportion."  (Signed)        "  Hunter  &  Coventry." 

The  order  referred  to  in  the  letter  was  inclosed  therein  ;  and  the  following  is 
a  copy  thereof : — 

"  Captain  Turcan  of  the  '  Agnes.' 

"Sir, — Please  deliver  to  the  bearer  one  thousand  four  hundred  and  forty-two  three 
fourths  (1442f)  sacks  of  beans,  ex  'Agnes.'" 

(Signed)        "  Hunter  and  Coventry." 

The  plaintiff  accordingly,  in  pursuance  of  the  said  arrangement,  accepted  the 
smaller  bill,  namely,  on  or  about  the  said  24th  day  of  May,  and  paid  it  at  maturity 
to  John  Lloyd  &  Co. ;  whereupon  the  following  receipt  was  indorsed  on  the  back  of 
the  bill  by  Thomas  Lewis,  per  procuration  of  John  Lloyd  &  Co.,  of  Manchester,  namely, 
"Received  from  Mr.  Jenkyns,  London,  the  amount  of  this  bill  in  cash,  on  account  of 
Messrs.  Jno.  and  Thos.  Lloyd,  per  pro.  Jno.  Lloyd  &  Co.,  Thos.  Lewis." 

The  plaintiff,  at  the  time  of  the  said  arrangement  was  come  to,  handed  over  the 
bill  of  lading  to  Hunter  &  Coventry. 

The  plaintiff  afterwards,  and  about  six  weeks  before  the  arrival  of  the  vessel  in  the 
port  of  London,  sold  the  beans  to  J.  \Y.  Thomas  for  the  price  of  3171.  14s.  6d.,  for 
which  Thomas  accepted  a  bill  to  that  amount,  payable  at  the  same  time  as  the  two 
former  bills. 

The  bill  was  sent  to  Thomas  for  acceptance,  inclosed  in  a  letter,  of  which  the 
following  is  a  copy  : — 

[682]     "London,  May,  1841. 

"  Mr.  Thomas, — In  forwarding  the  inclosed  for  acceptance,  I  beg  to  hold  you 
harmless  of  damage  to  your  beans  per  'Agnes.'  The  quantity,  as  shewn  per  bill  you 
accept,  I  promise  to  deliver  yon  free  of  damage."  (Signed)         "  F.  Jenkyns." 

The  bill  inclosed  was  drawn  by  John  Lloj'd, — one  of  the  Leghorn  firm,  who  was 
generally  resident  at  Leghorn,  but  who  happened  at  the  time  to  be  in  London, — by 
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the  Btyle  and  firm  of  .John  Lloyd  &  Co.  The  bill  was  made  payable  to  the  order  of 
thai  firm,  and  was,  at  the  time  it  was  so  sent  for  acceptance,  indorsed  specially  to  the 
plaintiff  by  the  said  John  Lloyd,  under  the  said  style  of  John  Lloyd  &  Co. 

On  the  25th  of  -May,  the  plaintiff  forwarded  to  J.  W.  Thomas,  Hunter  &  Coventry's 
said  letter  of  the  24th  of  May.  and  their  delivery-order  for  the  1442£  sacks  of  beans 
before  set  forth,  accompanied  by  the  following  letter: — 

"I  was  disappointed  not  seeing  you  yesterday.  The  enclosed  documents  left  for 
you  I  now  beg  to  enclose  ;  and  as  I  am  anxious  to  send  the  bill  accepted  to  Manchester, 
if  1  may  not  have  been  sufficiently  explicit,  I  now  beg  to  say  that  I  guarantee,  on  the 
part  of  Lloyd  &  Co.  of  Leghorn,  that  your  beans  be  delivered  in  good  order.  Please 
forward  the  bill  accepted  to  "F.  Jenkyns. 

"London,  25th  May  1841." 

Thomas  thereupon  accepted  the  bill  for  the  beans,  and  returned  the  same  to  the 
plaintiff.  Thomas,  on  the  14th  of  June,  applied  to  the  defendant  for  an  advance,  and 
proposed  to  give  him  a  security  for  a  sum  of  10001.  two  bills  of  lading  of  two  cargoes 
of  oats,  and  the  before-mentioned  delivery-order  for  the  1442J  sacks  of  beans.  The 
two  cargoes  of  oats  were  distinct  property,  having  nothing  to  do  with  the  question 
in  this  cause.  The  de-[683]-fendant,  on  the  faith  of  these  securities,  gave  his  accept- 
ance to  Thomas  for  10001.,  and  received  from  Thomas  at  the  same  time  the  letter  of 
the  24th  May,  signed  by  Hunter  &  Coventry,  and  the  delivery-order  for  the  beans, 
together  with  the  said  two  bills  of  lading. 

(in  the  same  14th  of  June,  Thomas  explained  to  the  defendant  that  Hunter  & 
Coventry  held  the  bill  of  lading  of  the  whole  cargo  of  beans  by  the  "  Agnes,"  and 
stated  that  he,  Thomas,  had  been  informed  by  the  plaintiff'  that  it  was  all  shipped, 
and  the  bill  of  lading  made  out,  to  Hunter  &  Coventry,  therefore  it  was  impossible 
that  he,  Thomas,  could  have  the  bill  of  lading,  which  was  held  by  the  owner  of  the 
larger  part  of  the  cargo.  The  bill  for  10001.  was  duly  paid  by  the  defendant  at 
maturity.  The  net  proceeds  of  the  two  cargoes  of  oats  and  of  the  1442^  sacks  of 
beans,  amount  to  7391.  Is.  Id.,  which,  being  deducted  from  the  sum  of  10001.,  the 
amount  of  the  bill,  leaves  2601.  1 8s.  1  Id.,  to  which  extent  the  defendant  was  uncovered 
by  his  securities. 

Before  Thomas's  acceptance  became  due,  and  before  the  arrival  of  the  said  ship  as 
hereinafter  mentioned,  namely,  on  the  1st  of  .Inly  ISM,  Thomas  stopped  payment. 
A  liat  issued  against  him  on  the  fit  h  of  duly  1841  ;  and  his  before-mentioned  acceptance 
was  never  paid.  The  vessel  arrived  in  the  river  about  the  2nd  of  duly,  and  upon 
that  day,  and  whilst  the  cargo  of  beans  remained  on  board  the  vessel,  the  plaintiff 
addressed,  and  delivered,  to  Captain  Turcan  a  letter,  of  which  the  following  is  a 
copy:— 

"London,  2d  July  1841. 

"Captain   Turcan,  -  -As  simii   as  you   arrive,  I  should  wish  to  sec   you.      My  office 
■  Love  Lane,  Lastelieap.     There  is  a  parcel  of  beans  on  board,  in  dispute.     Should 
>i'  receive  an  order  to  deliver  the  same  from  Messrs.  Hunter  &  Coventry,  by  no 
mean    do  SO.      You  of  eoiirse  consign  vour  vessel  to  me,  as  instructed  at  Leghorn. 

"F.  Jenkyns." 

[684]  And  on  the  same  day,  the  plaintiff  addressed  and  sent  to  Hunter  & 
Coventry  a  letter,  of  which  the  following  is  a  copy  : — 

"if  Love  Lane,  .Lily  2,   1841. 

"Messrs.  Bunter  &  Coventry,   -The  porti f  beans,  which  1  hold,  according  to 

your  letter  of  the  24th  ultimo,  on  board  the  'Agnes,' Captain  Turcan,  forming  part 

Of  3001  sacks,  I  beg  you  will  not  allow  to  be  taken  away  by  any  parties  without 
further  instructions  from  me.  "  K.  JENKYNS.' 

I   pou  arrival  of   the  ship  in    London  on  the   1 6th  of  duly   1841,  that  portion  of  the 

cargo  which  belonged  to  Hunter  &  Coventry  was  delivered  to  them ;  bul  the  captain 

refusing  to  deliver  to  the  plaintiff  the  remaining  porti >f  the  beans,  the  plaintiff, 

whilst  the  beans  remained  on  board  the  vessel,  namely,  on  the  L8th  of  July,  made  a 
formal  demand  of  the  same  to  tin'  captain,  and  at  the  same  time  tendered  to  him  the 
freight  and  charges  due  in  respect  of  them  ;  and  the  plaintiff  also,  on  the  23rd  'if 
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July,  addressed  and  sent  another  letter  to  Captain  Turcan,  of  which  the  following  is 
a  copy : — 

"23d  July,  1841. 

"Captain  Turcan, — By  these  presents,  I  beg  to  .say,  that,  in  refusing  to  give  up 
the  beans  to  an  order  dated  24th  May,  which  is  now  presented  by  Mr.  Hoborne,  for 
144  2  f  sacks,  I  beg  most  distinctly,  as  the  lawful  owner  of  such  beans,  to  hold  you 
harmless  from  any  protest,  penalty,  or  law-suit  therefore  occasioned. 

"F.  Jenkyns." 

Captain  Turcan,  notwithstanding,  refused  to  deliver  the  beans  to  the  plaintiff, 
stating  at  the  same  time  that  he  held  an  indemnity  from  the  defendant,  to  whom, 
namely,  on  the  3d  of  August  1841,  he  delivered  the  [685]  same.  Hunter  &  Coventry 
having  previously,  and  after  the  receipt  of  their  own  portion  of  the  cargo,  indorsed 
on  the  bill  of  lading  the  following  memorandum,  namely,  "the  remainder  are  to  be 
delivered  to  the  holder  of  an  order  for  1442f  sacks  of  beans,  signed  by  us,  and  dated 
London,  1841."  (Signed)        "  Hunter  &  Coventry." 

This  indorsement  was  made  on  the  30th  of  July  1841. 

The  beans  were  subsequently,  and  before  the  commencement  of  this  action, 
namely,  on  the  9th  of  August  1841,  demanded  of  the  defendant  by  the  plaintiff. 

On  the  16th  July  1841,  John  &  Thomas  Lloyd,  of  Leghorn,  addressed  and  sent 
to  the  plaintiff  a  letter,  of  which  the  following  is  a  copy  : — 

"Leghorn,  16th  July,  1841. 

"Mr.  F.  Jenkyns, — We  were  duly  favoured  with  your  esteemed  letter  of  the  2d 
instant,  announcing  the  stoppage  of  Mr.  Thomas,  and  this  morning  we  have  the  same 
displeasing  news  through  our  Manchester  house.  We  truly  sympathise  with  you  for 
your  loss  on  this  occasion  ;  and  as  to  mentioning  to  Mr.  S.,  or  to  Messrs.  K.  and  A., 
that  vou  are  our  guarantee,  vou  may  rest  assured  we  shall  not. 

"  J.  &  T.  Lloyd." 

The  defendant  claimed  the  beans  in  question  by  reason  of  the  before-mentioned 
pledge  to  him  by  the  said  J.  W.  Thomas  after  he  purchased  the  beans  of  the  plaintiff 
as  above  mentioned,  and  before  the  arrival  of  the  ship  "  Agnes  "  at  London,  namely, 
on  the  said  14th  of  June  1841,  and  by  reason  of  his  the  defendant's  advance  of  10001. 
to  the  said  J.  W.  Thomas  upon  the  security  of  the  two  bills  of  lading  relating  to  two 
cargoes  of  oats,  and  the  above-mentioned  delivery-order  and  letter  of  Hunter  & 
Coventry  so  delivered  by  the  plaintiff  to  the  said  J.  W.  Thomas,  and  by  the  said 
J.  W.  [686]  Thomas  to  the  defendant,  and  which  last-mentioned  bills  of  lading, 
delivery-order,  and  letter  the  said  J.  W.  Thomas  delivered  to  the  defendant  at  the 
time  he  procured  the  advance. 

If  the  court  are  of  opinion  that  the  plaintiff  was  entitled  to  maintain  the  action, 
the  verdict  is  to  stand  for  3201.  lis.  9d.,  the  damages  agreed  upon  between  the  parties, 
otherwise  a  verdict  is  to  be  entered  for  the  defendant  (a). 

The  case  was  argued  the  last  term  (7th  June.    Before  Tindal  C.  J.  and  Coltman  J.). 

Shee  Serjt.  (with  whom  was  Addison)  for  the  plaintiff.  The  property  in  the  beans, 
which  are  the  subject-matter  of  the  present  action,  never  vested  in  Hunter  &  Coventry. 

(a)  The  points  marked  for  argument  were  as  follows  : — For  the  plaintiff — "  The 
plaintiff  will  contend  that  he  was  the  purchaser  of  the  beans  in  question  from  or 
through  Hunter  &  Coventry,  and  that  he  afterwards  sold  them  to  Thomas,  who, 
having  become  insolvent  before  the  transit  of  the  beans  was  at  an  end,  he,  the  plaintiff, 
had  a  right,  to  stop  them  in  transitu ;  and  that  having  so  done,  and  the  defendant 
having,  nevertheless,  obtained  them  from  the  captain  of  the  vessel,  against  the  will  of 
the  plaintiff,  he,  the  defendant,  is  liable  to  this  action  at  the  suit  of  the  plaintiff." 

For  the  defendant — "The  defendant  will  contend,  on  the  argument  of  this  case, 
first,  that  there  was  not,  under  the  circumstances  therein  detailed,  any  conversion  by 
the  defendant  of  the  goods  in  question  ;  secondly,  that,  even  assuming  such  a  conver- 
sion to  be  proved,  the  plaintiff  had  not,  at  the  time  of  the  action  brought,  such  a 
possession  of  such  goods,  or  such  a  right  thereto,  as  would  enable  him  to  maintain  an 
action  of  trover." 
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J.  &  T.  Lloyd  the  shippers  clearly  never  intended  the  property  so  to  vest  until  Hunter 
&  Coventry  accepted  the  bills  of  exchange  transmitted  with  the  bill  of  lading;  and 
they  declined  to  accept  the  bill  drawn  in  respect  of  the  beans  in  question,  which 
they  had  not  ordered.  Even  if  they  had  ordered  the  whole  quantity  sent,  they 
would  have  not  had  the  right  of  possession  till  they  had  accepted  the  bills. 
[687]  With  respect  to  that  portion  of  the  beans  which  they  had  not  ordered  or 
accepted,  they  stood  in  the  same  position  as,  in  Brandt  v.  Bowlby  (2  1!.  &  Ad.  932), 
One  Berkeley  stood  in  respect  to  certain  wheat.  In  that  case  Berkeley,  a  merchant  in 
England,  in  June  and  July  1830,  sent  orders  for  the  purchase  of  corn  to  the  plaintiffs, 
in  Russia,  desiring  them  to  draw  upon  Harris  and  Co.,  in  London,  for  the  amount; 
and  he  chartered  a  ship  belonging  to  the  defendants,  and  sent  it  to  Russia  to  be 
freighted.  On  the  28th  of  July,  Berkeley  wrote  a  letter,  cancelling  the  orders  he  had 
given,  [pun  the  8th  of  August  1830,  the  plaintiffs  informed  Berkeley  that  they  had 
purchased  a  cargo  for  the  ship,  and  should  despatch  it  as  soon  as  possible,  addressed 
to  Harris  and  Co.,  London,  expressing  a  hope  that  he  would  approve  of  what  they  had 
dime,  not  withstanding  his  last-mentioned  communication.  The  cargo  was  afterwards 
shipped,  and  the  plaintiffs,  by  letter,  informed  Berkeley,  that  the}'  had  shipped  it  on 
his  account,  and  that  they  had  forwarded  an  indorsed  bill  of  lading  to  Harris  and  Co., 
drawing  upon  them  for  part  of  the  price,  and  upon  him,  Berkeley,  for  the  residue  ; 
and  they  inclosed  an  unindorsed  bill  of  lading  to  Berkeley  and  an  invoice  of  the  wheat, 
in  which  it  was  stated  to  be  bought  for  his  order  and  on  his  account.  The  bills  of 
exchange  enclosed  in  his  letter  were  dishonoured,  whereupon  the  plaintiffs'  agent 
in  London  delivered  the  indorsed  bill  of  lading  to  Harris  and  Co.  On  the  2d  of 
October,  Berkeley  confirmed  the  revocation  of  his  order,  and  on  the  24th  of  November, 
the  agent  of  the  plaintiffs  in  England  gave  notice  to  tin'  agent  of  Berkeley,  that  he 
should  retain  the  whole  of  the  wheat  for  the  plaintiffs.  Berkeley  afterwards  became 
desirous  of  having  the  wheat;  and  the  master  of  the  vessel  in  which  the  wheat  was 
[688]  shipped,  delivered  it  to  Berkeley's  orders  and  not  to  Harris  &  Co.,  pursuant  to 
the  bill  of  lading.  In  an  action  brought  against  the  ship-owners  for  not  delivering 
pursuant  to  the  plaintiffs'  orders,  it  was  contended,  that  the  plaintiffs  were  entitled  to 
recover  nominal  damages  only,  because  the  property  in  the  wheat  had  actually  vested 
in  Berkeley  by  the  shipment ;  but  the  court  held,  however,  that  the  property  did  not 
vest  in  Berkeley  absolutely  upon  the  shipment,  but  only  subject  to  a  condition,  that 
the  bills  were  accepted,  and  that  in  default  of  acceptance,  it  never  did  vest  in  him  ; 
and,  consequently,  that  the  plaintiffs  were  entitled  to  recover  the  value  of  the  wheat 
at  the  time  when  it  was  delivered  to  Berkeley's  order.  The  observations  of  Lord 
Tenterden  C.  J.  in  that  case  are  very  applicable  to  the  present.  Hunter  iV  Coventry, 
it  is  true,  did  not  give  an  order  for  the  whole  shipment;  otherwise,  their  position 
would  be  precisely  the  same  with  that  of  Berkeley  in  the  case  cited.  But  they  must 
be  taken  to  have  entered  into  a  contract  to  accept  bills  for  the  whole,  without  which 
the  property  in  the  whole  was  not  to  vest  in  them.  A  mere  shipment  of  goods  will 
not  transfer  the  property  to  the  consignee;  much  less  will  it  transfer  the  right  ot 
possession.      Mikhel   v.    /','</.    (11  A.  &    E.  888,   '■'•    I'.  .V   J).  513).      There  are  eases  some 

what  resembling  the  present,  but  which  are  distinguishable  in  a  material  point  .  a 
where  goods  are  shipped  and  consigned  to  a  party  to  indemnify  him  against  liis 
acceptances,  or  as  a  security  for  antecedent  advances.  In  such  eases  the  shipment 
vests  an  irrevocable  property  in  the  consignee;  Haill  \.  Smith  (1  B.  &  1'.  563), 
Anderson  \.  Clark  (2  Bing.  20),  Bryans  \.  Nh  (I  M.  &  W.  77.>),  Evans  v.  Nichol 
(4  Scott,  N.  R.  13).  Here,  there  was  no  original  order  from  Hunter  and  Coventry  a 
to  the  [689]  beans  in  question  ;  there  hail  been  no  acceptances,  no  advances  by  them. 

As  s ,  t herefore,  a--  they  decli I  to  accept  t  he  beans,  the  property  rei  estea  in  the 

ihippers ;  or,  rather,  ii  was  never  out  of  them,  though  the  assignees  bad  the  option 
of  vesting  it  in  themselves.     Hunter  &  Coventry  therefore  having  no  property  in  the 

goods,  could  convey  IC  to  another  party.      The  situation  of  the  goods  was  the  same 

as  if  they  bad  been  sent  to  London  without  any  specific  consignment.     In  this  state 

of    things,    the    plaintiff  takes    to    the    beans    in    question,    ami    accepts    the    bill    drawn 

against  them.     The  whole  transaction  amounted  to  a  sale  by  the  Leghorn  house  to  a 
party  who  was  usually  their  agent,  but  wl in  this  case,  they  acknowledge  as  then 

Vendee,       The  property  and  the  right  ot  possession  had  I  here  lore  el  early  passed  in  lii  iii 

If  a  bill  of  lading  indorsed  by  the  plaintiff  to  Thomas  had  been  assigned  by  m,  lattei 
to  the  defendant  for  a  valuable  consideration,  without  fraud  or  notice  that  [\  ».,    not 
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assignable,  it  may  be  conceded  that  the  property  would  have  vested  in  the  defendant. 
But  if  there  was  any  thing  calculated  to  raise  suspicion  in  the  defendant's  mind,  the 
mere  possession  of  the  bill  of  lading  would  have  amounted  to  nothing.  It  must  be 
contended  on  the  other  side,  that  the  handing  over  by  the  plaintiff  to  Thomas  of  the 
delivery-order  from  Hunter  &  Coventry  and  their  letter  of  the  25th  of  May  1841,  had 
the  same  effect  as  a  bill  of  lading  regularly  indorsed  has  to  transfer-  property  at  sea. 
so  as  to  prevent  the  right  of  stoppage  in  transitu.  But  that  letter  is  a  mere  acknow- 
ledgment on  their  part,  that  no  more  of  the  goods  belonged  to  them  than  the  amount 
for  which  they  had  accepted  the  bill.  Though  they  had  no  right  to  dispose  of  the 
remainder,  they  continued  the  holders  of  the  indicia  of  the  whole  of  the  property  ; 
and  if  they  had  indorsed  the  bill  of  lading  for  the  whole  cargo,  they  might  pro-[690]- 
bably  have  transferred  the  property  therein  to  a  party  who  had  no  notice  that  thej- 
were  not  entitled  to  the  whole.  But  a  bill  of  lading  is  a  known  negotiable  instrument 
capable  of  transferring  property,  as  pointed  by  Lord  Loughborough  in  the  judgment 
in  Mason  v.  Lickbarrow  (in  error,  1  H.  Bl.  357).  Thomas  could  not  dispose  of  the 
residue  of  the  beans,  never  having  had  what  may  be  called  the  title-deeds  with  respect 
to  them  in  his  possession  ;  they  remained  with  Hunter  iV-  Coventry  who  could  not 
dispose  of  them  without  fraud.  The  reluctance  of  the  courts  to  give  any  other  docu- 
ment a  similar  effect  to  that  of  a  bill  of  lading,  is  strongly  exemplified  in  Bryan*  v. 
Nix  (4  M.  &  W.  775).  In  Akerman  v.  Humphery  (1  Carr.  &  1'.  53),  it  was  ruled  that 
a  consignee  of  goods  delivering  over  to  a  third  person  the  shipping-note  of  such  goods, 
and  a  delivery-order  on  the  wharfinger,  to  deliver  such  goods  as  soon  as  they  arrived, 
did  not  pass  the  property  in  them  so  as  to  prevent  a  stoppage  in  transitu  by  the  con- 
signor. That  case  was  recognized  in  Tucker  v.  Humphery  (4  Bingh.  516,  1  M.  &  P. 
378).  With  respect  to  an  invoice  sent  to  a  consignee  of  the  goods,  the  documents 
in  the  above  cases  were  of  a  superior  kind  to  those  in  the  present  case,  inasmuch 
as  they  were  in  the  nature  of  authorities  emanating  from  persons  having  title  to 
dispose  of  the  goods.  There  is  another  class  of  cases  upon  which  reliance  will 
probably  be  placed  on  the  other  side,  namely,  where  an  order  given  to  bailees  of 
goods  upon  lands,  such  as  warehousemen,  by  the  person  having  the  power  to  dispose 
of  them,  has  been  held  to  pass  the  property.  They  are  collected  in  Abbott  on  Shipping 
(page  469,  470,  6th  edit.),  but  they  have  no  application  here.  No  order  can  have  the 
effect  of  transferring  goods  at  sea,  except  a  bill  of  lading.  Besides,  in  this  case,  some- 
thing was  to  precede  the  right  to  claim  pos-[691]-session  of  the  goods,  namely,  the 
separation  of  the  parcels  of  the  beans ;  one  sack  even  having  to  be  divided  into 
different  portions.  All  this  could  not  be  done  without  the  intervention  of  the  plaintiff'. 
In  Harman  v.  Anderson  (2  Campb.  243)  (one  of  the  cases  last  referred  to)  where  the 
purchaser  of  goods  had  lodged  an  order  to  deliver-  them  with  the  wharfinger  in  whose 
warehouse  they  lay,  and  the  latter  had  transferred  them  iir  his  books  into  the  rrame 
of  the  purchaser- ;  it  was  held  by  the  court  that  the  vendor's  right  of  stoppage  in 
transitu  was  gone,  aird  would  have  been  equally  gorre  by  the  lodgment  of  the  delivery 
order,  without  the  transfer  in  the  books  ;  but  there  no  other  act  on  the  part  of  the 
seller-  was  to  precede  the  delivery  of  the  goods.  Suppose  in  the  present  case,  some  of 
the  sacks  had  been  damaged,  the  question  would  have  arisen  who  was  to  bear-  the 
damage  ;  something,  therefore,  remained  to  be  done.  Assuming  then,  that  the  vendor- 
possessed  the  right  of  stoppage  in  transitu,  he  has  exercised  it  properly.  He  has 
done  all  in  his  power  to  stop  the  goods.  Notice  to  the  party  in  possession  is  all  that 
is  necessary  ;  Lit/  v.  Cowley  (7  Taunt.  169,  2  Marsh.  457)  recognised  in  Whitehead  \. 
Anderson  (9  M.  &  W.  518)* 

Under  the  circumstances,  the  defendant  ought  to  have  inquired  into  the  trans- 
action. Arr  irregular  document  was  handed  to  him  which  clearly  was  of  a  questionable 
nature.  It  even  shewed  that  a  regular-  bill  of  lading  was  in  existence.  Even  in  the 
case  of  a  regular  lull  of  lading,  if  the  assigrree  thereof  knows  that  the  consignee  of  the 
cargo  is  insolvent,  he  will  staird  in  the  same  situation  as  such  consignee,  and  take  no 
property  in  the  goods  ;  Cuming  v.  Brown  (9  East,  506).  It  will,  perhaps,  be  contended 
orr  the  other  side,  that  the  plaintiff'  was  merely  arr  ageirt  for-  .1.  &  T.  Lloyd  ;  but  he 
had  ae-[692]-cepted  the  beans  in  question  ;  atrd  they  were,  in  effect,  consigned  to  him. 
[Tiudal  C.  J.  Besides,  Thomas  elairrrs  under  him.]  And,  moveover,  even  if  he  were 
a  mere  agerrt,  he  had  a  sufficient  special  property  in  the  goods  to  entitle  him  to  stop 
them  in  transitu  ;    Ifo-ri-wn  v.  Gro.y  (2  Bingh.  260,  '■>  -I.  B.  Moore,  484). 

Byles  Serjt.  (with  whom  was  Ogle)  for  the  defendant.     It  is  important  to  consider 
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the  situation  of  the  parties  in  this  transaction.  The  real  plaintiffs  in  the  ease  are  the 
Messrs.  Lloyd,  the  shippers  ;  and  because  their  right  of  stoppage  in  transitu  is  at  an 
end,  by  reason  of  the  indorsement  of  the  bill  of  lading,  and  the  determination  of  the 
bransit,  they  seek  to  bring  the  present  action  in  the  name  of  the  plaintiff,  who  was 
their  general  agent.  They  send  their  bills  of  exchange  through  him  to  Hunter  & 
Coventry;  he  takes  the  acceptance  of  the  latter  for  one  bill  only,  and  hands  them 
over  the  bill  of  lading  for  the  whole  cargo.  It  is  true  the  plaintiff  accepts  the  bill  of 
exchange  for  the  residue  of  the  beans,  but  when  they  are  sold  to  Thomas,  it  is  John 
Lloyd,  and  not  the  plaintiff,  who  draws  the  bill  for  the  amount ;  and  yet  John  Lloyd, 
according  to  the  argument  on  the  other  side,  had,  at  that  time,  nothing  to  do  with 
the  transaction.  But  the  Lloyds  had  previously  received  bills  for  the  whole  catgo 
from  solvent  parties.  [Coltman  J.  Not  so ;  if  your  argument  is  correct  that  the 
plaintiff  was  merely  their  agent,  the  bill  accepted  by  him  would  be  a  mere  nullity.] 
That  would  depend  upon  the  state  of  accounts  between  him  and  his  principals;  and 
that  lines  nut  appear  in  the  case.  The  defendant  is  entitled  to  a  verdict,  unless  it  be 
clear  that  the  property  was  in  the  plaintiff.  [Coltman  J.  If  there  was  any  question 
as  to  the  accounts,  there  might  be  a  new  trial  to  ascertain  that  point.] 

[693]  Assuming  that  the  plaintiff  was  not  the  agent  of  the  consignees,  but  was  a 
purchaser  from  Hunter  &  Coventry,  the  question  is,  in  whom  the  legal  interest  vested. 
The  bill  of  lading  was  made  out  to  order,  and  was  indorsed  in  blank.  It  was  accom- 
panied by  an  invoice  of  the  whole  cargo,  made  out  to  Hunter  &  Coventry,  and  by  two 
bills  (if  exchange,  both  drawn  on  them.  These  documents  were  sent  to  the  plaintiff 
as  genera]  agent  of  the  shippers.  The  arrangement  entered  into  between  the  plaintiff 
and  Hunter  A-  Coventry  shews  whose  property  the  beans  were.  The  plaintiff  hands 
over  tn  them  the  bill  of  lading  for  the  whole  cargo  ;  he  accepts  one  of  the  two  bills, 
and  Hunter  &  Coventry  accept  the  other.  Prima  facie,  the  whole  of  the  beans  belong 
to  them  ;  and  they  so  deal  with  them.  Had  there  been  a  certain  number  of  distinct 
and  marked  sacks  in  respect  of  which  the  plaintiff  had  accepted  the  bill,  the  property 
therein  would  clearly  have  passed  to  him  by  the  delivery  order.  But  Hunter  & 
Coventry  had  the  legal  title  to  the  whole  of  the  beans,  consisting  of  two  parcels,  and 
the  plaintiff  purchased  from  them  a  title  to  the  smaller  parcel  by  the  delivery  order. 
By  the  consent  of  all  parties  then  concerned,  the  interest  in  the  whole  cargo  passed 
to  Hunter  &  Coventry.  [Coltman  J.  It  is  possible  that  no  interest  passed  to  them, 
as  I  he  shipment  to  them  was  conditional  upon  their  accepting  the  bills  of  exchange.] 
If  any  condition  existed,  it  was  clearly  waived  by  the  shippers  by  their  representative 
taking  the  acceptance  of  one  bill  only  from  Hunter  &  Coventry,  handing  over  to  them 
the  bill  of  lading  for  the  whole  cargo,  and  taking  from  them  the  deli\  ery  order  for 
the  residue.  If  Thomas  is  not  in  a  situation  to  dispute  the  plaintiff's  title,  as  claiming 
through  them,  neither  can  the  plaint  ill' dispute  the  title  of  Hunter  &  Coventry,  after 
taking  the  delivery-order  from  them.  It  is  admitted  that  something  remained  tube 
done;  and,  therefore,  [694]  until  the  amount  of  the  beans  had  been  ascertained,  il 
could  not  be  known  how  much  was  to  pass  to  the  plaintiff.  The  present  case  falls 
within  a  numerous  class;  where  there  has  been  a  sale  of  goods,  and  something  remains 
to  lie  done  by  the  vendor.  In  such  cases,  the  property  docs  nol  pass  by  the  contract 
of  sale,  though  a  specific  performance  of  the  contract  might  be  enforced.  In  Zamwyv, 
fSirnell  (2  Campb.  240),  where  289  bales  of  skins  (stated  in  the  oontracl   to  contain 

five  dozens   in    each    bale)    were   sold    at    57s.  6d.   a   dozen  ;   and  it   was  the  dutv  of  the 

Beller  in  count  over  the  skins,  and  see  how  many  cadi  bale  actually  contained ;  but 

before   any    enumeration    look    place,  I  he    whole    were   consumed    by    lire;    it    was  held 

thai  an  action  could  nol  be  maintained  against  the  purchaser  lor  the  value  of  the 
skin-,  and  thai  the  loss  fell  entirely  upon  the  seller.     So,  in  Busi  \.  Dam  (2  M.  .V  S. 

397)  where  the  plaintiffs  sold   ten    out    of   eighteen    Inns   of   hay,  then  lying  in  mats  at 

the  defendants'  wharf,  al  so  much  per  ton,  In  be  paid  for  by  the  vendee's  acceptance 
ai  three  months,  and  gave  tin-  vendee  an  order  on  the  defendants  (the  wharfingers) 

'"   deliver    ten    Inns    In    the    \eiiih '   order,    winch    ||ie    defendants    entered    ji,    'iheir 

bnnks,  but  the  quantity  tn  I..'  delivered  was  in  be  ascertained  by  the  wharfingers' 
weighing  if  (the  mats  being  of  unequal  quantities,  so  thai  a  portion  of  a  mat  might 
be  required),  and  an  allowance  for  tare  and  draft  was  to  be  made  bv  the  weight  ;  it 
was  held  that  the  sale  was  nol  complete  in  pass  the  property,  those  acts  not  having 

'"v"  di by  the  wharfingers ■  any  delivery  made;  and  that   the  plaintiffs,  upon 

the  insolvency  of  the  vendee,  might  countermand  the  delivery. 
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But  assuming  that  in  the  present  ease  the  property  did  pass  fco  the  plaintiff  by  the 
delivery-order  ;  what  was  there  to  prevent  him  from  passing  the  property  in  the  [695] 
same  method  to  another  party  !  The  delivery-order  is  made  out  "  to  bearer ;  "  it  is 
handed  to  the  plaintiff,  who  hands  it  over,  with  Hunter  &  Coventry's  letter,  to 
Thomas  ;  and,  as  the  other  side  must  contend,  by  his  agent  John  Lloyd,  draws  on 
Thomas  for  the  amount.  The  property,  therefore,  in  the  goods  passed  to  him. 
[Coltman  J.  But,  as  the  plaintiff  contends,  with  a  right  of  resumption  on  his  part.] 
It  is  submitted  that  it  passed  in  the  same  manner  as  it  would  have  done  by  a  bill  of 
lading.  In  Bryans  v.  Nix,  the  documents  had  the  effect  of  a  bill  of  lading  given  to 
them,  because  all  the  parties  concerned  joined  in  the  transaction.  They  have  done 
so  here.  [Coltman  J.  In  that  case  there  was  no  question  as  to  the  right  of  stoppage 
in  transitu.]  Here,  there  is  an  agreement  between  the  parties  which  is  tantamount 
to  a  stipulation  that  the  vendor  will  abandon  his  right  to  stop  in  transitu.  In 
Akerman  v.  Hvmphery,  the  party  claiming  to  exercise  that  right  was  no  party  to  the 
delivery-order;  if  he  had  been,  he  would  have  been  equally  bound  as  the  plaintiff 
is  here.  In  Turin-  v.  Hvmphery,  there  was  no  delivery  order  at  all,  but  merely  an 
invoice.  //'  re  Westzytdhms  (</)  is  an  authority  to  shew  that  under  circumstances  like  the 
present,  there  may  lie  an  equitable,  as  well  as  a  legal,  right  to  a  consignment  of  goods. 
If  the  transaction  had  been  regular  in  this  case,  there  would  have  been  two  bills  of 
lading,  the  one  delivered  to  Hunter  and  Coventry,  the  other  to  the  plaintiff.  The 
parties  endeavour  to  make  it  as  regular  as  they  can  under  the  circumstances ;  and  a 
delivery -order  of  the  residue  of  the  beans  is  therefore  given  by  Hunter  &  Coventry 
to  the  plaintiff,  instead  of  a  bill  of  lading,  and  is  intended  by  all  parties  to  have  the 
same  effect. 

It  is  said  that  the  plaintiff  is  not  to  be  considered  as  [696]  an  agent  for  the  Messrs. 
Lloyd  in  this  transaction.  But  at  any  rate  he  was  a  person  entrusted  with  a  delivery- 
order  by  Hunter  iV;  Coventry,  so  as  to  come  within  the  operation  of  the  second  section 
of  the  factor's  act  (6  G.  -1,  c.  94),  and  therefore  was  capable  of  giving  a  good  title  to  a 
bona  tide  purchaser,  to  a  purchaser  or  pawnee. 

Shee  Serjt.  in  reply.  Even  if  the  plaintiff  is  to  be  considered  as  the  agent  for 
Messrs.  Lloyd,  still  the  defendant,  as  he  claims  under  him,  cannot  dispute  that  he  has 
a  special  property  in  the  goods,  as  against  Hunter  &  Coventry.  The  shippers  had  no 
right  to  stop  the  goods  in  transitu.  It  is  argued,  that  if  the  plaintiff  was  not  the 
agent  of  the  shippers,  then  he  was  the  purchaser  from  Hunter  &  Coventry,  ami  that 
as  something  remained  to  be  done  in  order  to  ascertain  the  beans  to  which  he  was 
entitled,  no  property  passed  to  him ;  that  argument,  however,  supposes  that  the 
smaller  parcel  of  beans  had  never  vested  in  Hunter  &  Coventry.  But,  at  any  rate, 
there  had  been  a  separation  of  the  beans  before  the  conversion.  The  argument  as  to 
the  factors'  act  assumes  that  the  delivery -order  was  a  negotiable  security,  and  that 
Hunter  &  Coventry  were  the  owners  of  the  whole  cargo.  The  only  way  in  which  the 
factors'  act  could  apply,  would  be  by  considering  that  Messrs.  Lloyd,  the  owners,  had 
entrusted  the  plaintiff'  with  the  bill  of  lading  ;  but  the  cases  of  Close  v.  Holmes  (2  Mood. 
&  Rob.  22),  and  Phillips  v.  Hu/li  (6  M.  &  \V.  572),  shew  that  he  could  not  exchange 
the  bill  of  lading  for  another  instrument  and  pledge  the  latter. 

Cur.  adv.  vult. 

Tindal  C.  J.  now  delivered  the  judgment  of  the  court.  This  was  an  action  of 
trover,  in  which  the  [697]  plaintiff  sought  to  recover  the  value  of  a  quantity  of  beans, 
under  the  circumstances  stated  in  the  special  case. 

On  the  part  of  the  defendant  it  was  contended,  that,  by  the  indorsement  of  the 
bill  of  lading  by  John  &  Thomas  Lloyd  to  Hunter  &  Coventry,  coupled  with  the 
acceptance  by  Hunter  &  Coventry  of  the  bill  of  exchange  for  5391.  9s.  Id.,  in  payment 
of  that  part  of  the  cargo  which  equalled  the  amount  of  their  order,  the  property  in 
the  whole  cargo  was  transferred  to  Hunter  &  Coventry,  and  that  there  could  lie  no 
property  in  the  plaintiff,  either  as  agent  of  Lloyd  &  Co.,  or  in  his  own  right.  We 
cannot,  however,  agree  to  this  position.  The  delivery  of  a  bill  of  lading  indorsed,  as 
was  done  in  this  case,  puts  it  in  the  power  of  the  indorsee  to  transfer  the  property 
to  a  bona  tide  purchaser  for  a  valuable  consideration,  and  deprives  the  original  owner 

(a)  5  B.  &  Ad.  817,  2  X.  &  M.  644,  650  (c).  And  see  ante,  vol.  ii.  812,  iii.  102,  n., 
5  Mann.  &  Ryl.  659,  n.,  9  M.  .V  W.  405. 
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of  any  right  of  stoppage  in  transitu  :  but,  as  between  the  original  parties, — the  con- 
signor and  the  consignee, — the  question  whether  the  property  passed,  will  depend 
upon  what  the  real  contract  was. 

If  Hunter  &  Coventry  had  accepted  the  two  bills  of  exchange  drawn  upon  them, 
the  property  in  the  whole  cargo  would  have  passed  to  them;  but  they  declined  to 
do  so,  and  entered  into  an  agreement  with  the  plaintiff,  the  nature  of  which  is  to  be 
collected  from  the  letter  of  the  24th  of  May  1841,  and  the  delivery-order  made  in 
pursuance  thereof.  This  agreement,  as  far  as  the  assent  of  John  &  Thomas  Lloyd 
was  necessary  to  give  it  validity,  appears  to  us  to  have  been  sufficiently  ratified  by 
them  ;  inasmuch  as  the  amount  of  the  bill  of  exchange  accepted  by  the  plaintiff,  which 
was  in  the  hands  of  Hunter  &  Coventry  at  maturity,  is  shewn  to  have  been  paid  to 
them  by  the  plaintiff, — a  fact  which  is  quite  inconsistent  with  the  notion  of  the 
plaintiff's  having  acted  merely  as  their  agent,  in  accepting  the  bill. 

[698]  The  effect  of  this  agreement,  then,  appears  to  us  to  have  been — that  it  gave 
the  right  to  Hunter  \-  Coventry  to  take  possession  of,  and  receive  their  proportion  of, 
the  cargo  on  the  ship's  arrival,  and  to  the  plaintiff,  a  right  to  receive  the  residue. 

It  was  further  contended  on  behalf  of  the  defendant,  that,  supposing  an  interest 
should  be  held  to  have  passed  to  the  plaintiff  under  this  agreement,  still  no  particular 
specific  part  of  the  cargo  passed  to  him  ;  and,  consequently,  that  there  was  no  such 
property  in  the  plaintiff  as  was  necessary  to  support  an  action  of  trover.  On  the  part 
of  the  plaintiff  it  was  admitted  that,  until  the  division  of  the  cargo  between  Hunter  & 
Coventry  and  the  plaintiff,  there  was  no  specific  appropriation  of  any  part  of  the  cargo, 
to  tin'  plaintiff;  lint  it  was  contended,  and  we  think  rightly  contended,  that  on  the 
delivery  to  Hunter  &  Coventry,  of  their  share,  the  property  in  the  residue  of  the 
cargo  vested  in  the  plaintiff,  who  might  therefore  well  maintain  this  action  for  a 
subsequent  conversion,  provided  he  had  the  right  to  stop  the  goods  in  transitu,  and 
had  duly  exercised  that  right. 

The  general  light  of  an  unpaid  vendor  of  goods  to  stop  in  transitu,  notwithstanding 
the  acceptance  of  hills  for  the  value  of  the  goods,  was  not  and  could  not  be  disputed  : 
Feise  v.  Wray  (•'!  East,  93);  but  it  was  objected  that  it  is  only  the  owner  of  the  goods 
who  can  exercise  that  right;  and  that,  in  this  case,  the  property  in  the  goods  had 
nut  rested  in  the  plaintiff  at  the  time  of  the  stoppage,  but  only  an  interest  in,  and 
right  to  receive,  a  certain  portion  of  the  cargo,  to  be  afterwards  ascertained  and 
appropriated  to  the  parties  intended  :  but  we  see  no  sound  distinction,  with  reference 
i"  i  lie  right  of  stoppage  in  transitu,  between  the  sale  of  goods,  the  property  of  which 
it  ni  the  vendor,  and  the  sale  of  an  interest  which  [699]  he  lias  in  a  contract  for  the 
delivery  of  goods  to  him;  if  he  may  rescind  the  contract  in  the  one  case  for  the 
insolvency  "t  tie-  purchaser,  he  must,  by  parity  of  reason,  have  a  right  to  rescind  it 
in  the  other. 

But  it  is  further  objected  that  the  agreement  lietween  the  plaintiff  and  Thomas, 
coupled  with  the  delivery  order  signed  by  the  indorsees  of  the  bill  of  lading,  and  the 
equent  transfer  of  the  rights  of  Thomas  to  the  defendant  for  a  valuable  con- 
tion,  put  an  end  to  the  right  of  stoppage  in  transitu:  and  that  such  an  arrange- 
ment was  treated  as  equivalent  to  an  actual  assignment  of  the  bill  of  lading,  which,  if 

made  to  a  bona  tide  purchaser  for  value,  would  have  that  effect. 

The  actual  holder  of  an  indorsed  bill  of  lading  may,  undoubtedly,  by  indorsement 

li.in-fer  a  greater  right  than  he  himself  has.  It  is  at  variance  with  the  general 
principles  of  law  that  a  man  should  be  allowed  to  transfer  to  another  a  right  which  he 

lias  not :  but  the  exception  is  founded  on  the  nature  of  the  instrument  in  question, 
which  being,  like  a  bill  of  exchange,  a  negotiable  instrument,  for  the  general  eon 

venienee  of  commerce,  lias  been  allowed  to  ha\  e  an  effect  at  variance  with  the  ordinary 

principles  of  law.  lint  this  operation  of  a  bill  of  lading,  being  derived  from  its 
negotiable  quality,  appears  to  us  to  be  confined  to  the  case  where  the  person  who 
transfers  the  right  is  himself  in  possession  of  the  bill  of  lading,  so  as  to  be  in  a  ritua 
tiou  to  transfer  the  instrument  itself,  which  is  the  symbol  of  the  property  itself.  In 
the  present  case,  Thomas  was  not  in  possession  of  the  bill  of  lading;  he  had  only  an 
order  on  the  captain  to  deliver  the  goods  on  arrival;  and  when,  under  the  oircum 
Btances  stated  in  the  case,  that  order  was  handed  over  to  the  defendant,  it  appears  to 

ns,  that,  although  an  interest  in  the  contract    passed    to    the   defendant,  the  interest   in 

the  goods  did  not  pass,  as  it  would  have  done  if  the  transfer  had  been  bj  assignment 
[700]  of  the  bill  of   lading,  but    that  such    interest  in    the  good.-  was  Still    liable   to   be 
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defeated  by  the  insolvency  of  Thomas  and  a  proper  exercise  of  the  right  of  stoppage 
in  transitu. 

No  case  has  been  found  exactly  resembling  the  present :  but  the  observations  of 
Mr.  Justice  Burrough,  in  the  case  of  Akerman  v.  Humphrey  (1  Carr.  &  P.  53),  appear 
to  us  to  be  very  applicable  to  the  present  case.  In  that  case  certain  goods  had  been 
consigned  by  Dent  to  Hutchinson  ;  an  invoice  had  been  sent  to  Hutchinson  (//),  and  a 
shipping-note,  advertising  him  that  the  goods  had  been  shipped  for  him  on  board  the 
"Durham"  for  Hay's  Wharf.  Hutchinson  handed  over  the  shipping-note  to  Akerman 
as  a  security  for  money  advanced  upon  it  by  Akerman,  and  gave  him  an  order  upon 
the  wharfingers  to  deliver  the  goods  to  him  on  arrival.  Hutchinson  became  insolvent, 
and  the  goods  were  stopped  in  transitu.  Mr.  Justice  Burrough  said  :  "  I  do  not  think 
the  giving  of  the  shipping-note  and  the  delivery-order  to  the  plaintiff,  made  a  change 
in  the  property  ;  and  I  think  the  shipping-note  does  not  amount  to  a  bill  of  lading. 
A  bill  of  lading  is  exactly  like  a  bill  of  exchange,  and  the  property  it  refers  to  passes 
by  indorsement  of  it,  but  not  by  delivery  without  indorsement (b).  I  do  not  think 
this  shipping-note,  from  the  nature  of  it,  is  indorsablc  ;  and,  here,  in  point  of  fact  it  is 
not  indorsed ;  therefore,  in  my  judgment,  there  is  no  change  of  property." 

Another  objection  to  the  plaintiff's  right  to  recover  was  slightly  glanced  at,  though 
apparently  but  little  relied  on,  namely,  that  Thomas  was  a  person  intrusted  with  a 
delivery-order,  within  the  meaning  of  the  second  section  of  the  6  G.  4,  c.  94,  and  so 
capable  of  making  a  valid  pledge.  We  think  there  is  no  ground  for  this  objection  ; 
for  that  act  appears  to  us  intended  only  to  apply  to  persons  [701]  intrusted  with  such 
documents  as  factors  or  agents.  Thomas  was  in  possession  of  the  document  in  this 
case,  not  as  the  agent  of  another,  but  in  his  own  right. 

Upon  the  whole  we  think,  for  the  reasons  we  have  assigned,  that  none  of  the 
objections  which  have  been  urged,  can  be  sustained  :  and,  consequently,  our  judgment 
will  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

Webb  v.  Austin.     June  29,  1844. 

[S.  C.  8  Scott,  N.  R.  419  :  13  L.  J.  C.  P.  203.] 

Particulars  of  sale  described  the  property  as  "  a  shop  and  a  dwelling-house,  with  rooms 
and  offices  over,  for  many  years  occupied  by  a  tenant  under  a  twenty -one  years' 
lease,  nine  of  which  will  be  unexpired  at  Lady-day,  1843,  at  a  rent  of  481.,  and  held 
by  lease  for  a  term  of  sixty-four  years,  at  a  ground  rent  of  81.  8s." — By  the  abstract 
delivered,  it  appeared  that  A.,  by  indenture  of  the  30th  of  September  1817,  demised 
the  premises  to  B.  for  eighty-nine  years  less  twenty-one  days  from  Michaelmas  1817, 
with  various  covenants  to  be  performed  by  B.  his  heirs,  &c  ;  that  B.,  on  the  25th  of 
March  1820,  mortgaged  the  premises  for  the  residue  of  the  term,  to  secure  4871., 
and  interest  to  C.  ;  and  that,  by  indenture  of  the  2d  of  April  1831,  B.  demised  the 
premises  to  D.  for  twenty-one  years  less  eight  days,  at  the  rent  of  481.,  with 
covenants  on  the  part  of  D.,  similar  to  those  of  B.  in  the  indenture  of  September 
1817. — The  mortgagees  were  willing  to  execute  any  conveyance  that  might  be 
requisite  for  the  purpose  of  making  a  good  title  to  the  purchaser. — Held,  that  B. 
was  in  a  situation  to  make  a  good  title  to  the  premises  sold — the  lease  to  D.,  though 
originally  a  lease  by  estoppel,  being  convertible  into  a  lease  in  interest,  by  the  con- 
currence of  the  mortgagees. 

Assumpsit,  for  money  had  and  received. 

Plea,  non  assumpsit  ;  upon  which  issue  was  joined. 

At  the  trial  before  Tindal  C.  J.,  at  the  sittings  in  London  after  last  Trinity  Term, 
a  verdict  was,  by  consent,  entered  for  the  plaintiff,  damages  791.,  with  interest  thereon 
from  the  21st  of  March  last,  subject  to  the  opinion  of  the  court  upon  the  following 
case  : — 

This  action  was  originally  brought  against  Warlters,  Lovejoy,  &  Co.,  the  defen- 
dant's auctioneers  on  the  sale  [702]  of  the  estate  hereinafter  mentioned,  to  recover 

(/')  But  after  an  indorsement  in  blank,  the  property  in  a  bill  of  exchange  passes 
by  deliverv. 
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back  a  sum  of  791.  which  had  been  paid  to  them  on  the  defendant's  account  by  way  of 

deposit  on  the  said  sale  ;  but  by  an  order  of  Erskine  J.,  dated  the  23d  of  May,  1843, 
and  made  in  the  cause,  on  the  application  of  Warlters,  Love  joy,  &  Co.,  it  was  ordered 
that,  upon  payment  of  the  sum  of  791.  into  court  to  abide  the  further  order  of  the 
court,  or  of  a  judge  thereof,  the  vendor  Austin  be  made  defendant  instead  of  "Warlters, 
Lovejoy,  &  Co. 

On  the  21st  of  March,  1843,  the  defendant  caused  to  be  put  up  for  sale 
by  public  auction  by  Warlters,  Lovejoy,  &  Co.,  at  Garraway's,  a  certain  leasehold 
estate,  consisting  of  a  dwelling-house,  farrier's  shop,  and  other  premises,  situate  in 
Crescent  Mews,  North,  Saint  Pancras,  Middlesex,  under  the  following  particulars  and 
conditions  of  sale  : — 

"  The  property  comprises  a  long-established  farrier's  shop,  with  forges,  &c,  and 
a  dwelling  with  various  rooms  and  offices  over,  for  many  years  occupied  by  the  present 
respectable  tenant,  under  a  twenty-one  years'  lease,  nine  of  which  will  be  unexpired  at 
Lady-day,  1843,  at  a  rent  of  481.  ;  the  tenant  paying  the  sewer,  and  all  other,  rates  and 
taxes  :  and  is  held  by  lease  for  a  term  of  sixty -four  years  from  Michaelmas  last  (less 
twenty-one  days),  at  a  ground-rent  of  81.  8s.  :  improved  rent  391.  12s. 

"The  lease  is  dated  30th  September,  1817,  granted  by  James  Burton,  Esq.; 
contains  covenants  that  the  lessee  shall  repair  and  insure  premises  and  keep  front 
thereof  in  a  line,  except  ornamental  breaks  not  projecting  above  nine  inches,  and  shall 
not,  without  consent,  hold  any  auction  on  the  premises,  or  place  any  buildings  thereon 
exceeding  ten  feet  in  height  above  the  ground  story  floor  of  the  farrier's  shop,  or  carry 
on  certain  offensive  trades,  or  permit  any  improper  window  or  light  to  be  made  or 
struck  out  ;  also  other  covenants  usual  [703]  under  this  estate.  The  premises  may 
be  (dewed  by  permission  of  the  tenant,  particulars  had  on  the  premises,  at  Garraway's, 
of  Mr.  Armstrong,  Solicitor,  No.  33  Old  Jewry  (where  the  lease  and  counterpart  of 
underlease  may  be  inspected  at  any  time  prior  to  the  sale),  and  of  the  auctioneers, 
55  Chancery  Lane. 

"Conditions  of  sale  : — First.  The  highest  bidder  to  be  declared  the  purchaser  ;  but 
if  any  dispute  arise  between  two  or  more  bidders,  the  property  to  be  put  up  again 
and  resold. 

"  Second.  Xo  one  to  advance  less  than  51.  at  each  bidding. 

"Third.  The  auction  duty  to  be  paid  in  equal  moieties  by  the  vendor  and 
purchaser. 

"  Fourth.  Tin'  purchaser  bo  pay  down  immediately  into  the  ham  Is  of  the  aucl  ioneer, 
a  moiety  of  the  auction  duly,  and  a  deposit  of  201.  per  cent,  in  part  of  the  purchase 
money,  and  sign  an  agreement  for  payment  of  the  remainder  of  the  purchase-money  on 
or  before  the  20th  of  April  next.  All  outgoings  will  be  cleared  to  that  day  ;  from 
which  time  the  purchaser  shall  be  entitled  to  the  rents  and  profits  :  and  should  the 
completion  of  the  purchase  be  delayed,  from  any  cause  whatever,  beyond  the  time 
specified,  tin.'  purchaser  shall  pay  interest  at  the  rate  of  51.  per  cent,  per  annum  on  the 
balance  of  his  purchase  money,  until  the  same  be  wholly  paid. 

"fifth.  The  vendor  will,  at  his  own  expense,  deliver  an  abstract  of  title  to  the 
purchaser,  within  five  days  after  the  sale ;  and  the  title  shall  be  deemed  satisfactory 
unless  objections  lie  speeilied  within  seven  days  after  such  delivery  :  and,  on  payment 
ot  the  remainder  of  the  purchase-money  according  to  the  fourth  condition,  the 
purchaser  shall,  at  his  own  expense,  have  a  proper  assignment  ;  bu1  the  purchaser 
shall  not  be  at  liberty  to  call  for  the  production  of  the  lessors  title,  or  to  object  thereto, 
or  require  any  proof  of  title  beyond  the  pro  [704]  -duction  of  the  original  lease  and 
counterpart  of  underlease:  and  the  last  receipt  for  rent  payable  under  such  lease,  shall 
be  deemed  and  accepted  as  sufficient  evidence  that  the  covenants  therein  contained 

have  been  respectively  duly  performed  to  the  time  of  the  completi f  the  purchase 

and,  should  the  purchaser  raise  any  objection  which  the  vendor  cannot  remove,  he  is  to 
beat  liberty  to  annul  the  sale  on  returning  the  deposit  money  without  interest  or 
expenses.  All  certificates,  attested  or  official  copiesof  deeds,  wills,  or  other  documents, 
required  to  verify  the  abstract,  or  otherwise,  or  the  production  of  any  deed  other  than 
those  in  the  possession  of  the  vendor,  and  which  may  be  required  by  the  purchaser, 
shall  be  obtained  or  produced  at  his  own  expense, 

"Sixth.  If  through  misstatement  any  error  shall  be  made  in  this  particular,  such 

error    shall    not    vitiate    the    sale,    but    the    purchaser    shall    either   take,    or    make,   an 

adequate  allowance  in  proportion  to  the  purchase-money,  as  the  case  may  happen; 
such  allowance  to  be  ascertained  in  the  usual  manner. 
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"  Lastly.  If  the  purchaser  neglect  or  fail  to  comply  with  the  above  conditions,  the 
deposit-money  shall  be  forfeited,  and  the  vendor  shall  be  at  full  liberty  to  re-sell  the 
said  property  by  public  or  private  sale,  without  further  notice ;  and  the  deficiency 
(if  any)  occasioned  by  such  re-sale,  together  with  all  expenses  attending  the  same, 
shall  be  made  good  by  the  defaulter  at  the  present  sale,  and  be  recoverable  in  any  of 
Her  Majesty's  courts  of  law,  as  and  for  liquidated  damages  ;  and,  in  case  of  such 
failure,  it  shall  not  be  necessary  for  the  vendor  to  tender  to  the  purchaser  an  assign- 
ment of  the  property  previously  to  taking  the  benefit  of  this  condition." 

At  this  sale  the  plaintiff  was,  and  was  declared  to  be,  the  highest  bidder  for,  and 
the  purchaser  of,  the  said  [705]  premises,  at  the  price  of  3951.  ;  and  he  thereupon  paid 
to  Warlters,  Lovejoy,  &  Co.  the  sum  of  791.  sought  to  be  recovered  back  in  this  action, 
as  a  deposit  at  the  rate  of  201.  per  cent,  on  the  purchase-money,  according  to  the 
particulars  and  conditions  of  sale  ;  and  an  agreement  was  thereupon  entered  into 
between  the  plaintiff  and  Thomas  Warlters,  one  of  the  said  firm  of  Warlters,  Lovejoy, 
&  Co.,  as  agent  for  the  defendant  ;  of  which  agreement  the  following  is  a  copy  : — 

"  Memorandum  :  I  do  herein-  acknowledge  to  have  this  day  bought  of  Mr.  Thomas 
Warlters,  the  agent  of  William  Austin,  the  leasehold  estate  herein  described,  at  the 
sum  of  3951. ;  and  I  have  paid  the  sum  of  791.  as  a  deposit  in  part  thereof ;  and  I 
agree  to  abide  by,  and  conform  to,  all  the  conditions  of  this  sale  and  particulars. 
Dated,  21st  March,  1843.  "(Signed)         Wm.  Webb. 

"  Witness,  Wm.  Lovejoy. 

"  As  agent  of  the  vendor,  I  agree  to,  and  confirm,  this  contract. 

"  (Signed)        Thomas  Warlters. 

"N.B.  I  have  paid  the  sum  of  61.  Is.  to  the  said  vendor,  being  half  the  auction 
duty  ;  which  I  request  he  will  pay  to  the  excise,  as  my  share,  according  to  the 
conditions.  "(Signed)         Wm.  Webb." 

An  abstract  of  the  vendor's  title  to  the  premises  (a  copy  of  which  accompanies, 
and  is  to  be  considered  part  of,  the  case)  was,  within  the  five  clays  after  the  sale, 
delivered  to  the  plaintiff;  and  within  seven  day  after  such  delivery,  objections  to  such 
title  were  duly  specified  and  delivered  to  the  defendant  pursuant  to  the  conditions  of 
sale  ;  and,  among  them,  one  in  the  following  words,  viz.  : — "  The  underlease  of  the 
2d  April,  1831,  being  [706]  granted  without  the  concurrence  of  the  mortgagees,  is 
only  an  equitable  one  ;  which  is  a  fatal  objection  to  the  title." 

The  property  was  put  up  to  sale  with  the  consent  of  the  personal  representative 
of  the  mortgagee,  who  would  have  executed  any  deed,  and  done  any  matter,  necessary 
to  assign,  convey  and  grant  it  to  the  purchaser,  for  the  residue  of  the  term  originally 
granted  by  Burton  :  and,  in  answer  to  the  above  objection,  an  offer  was  made  on  the 
part  of  the  defendant  to  procure  an  assignment  of  the  premises  in  question  to  the 
plaintiff  from  Sophia  Austin,  the  widow  and  administratrix,  with  the  will  annexed,  and 
sole  representative  of  G.  Austin,  the  surviving  mortgagee,  in  addition  to  the  assign- 
ment to  be  executed  by  himself,  or  any  other  proper  instrument  the  plaintiff  might 
suggest.  The  plaintiff,  however,  conceiving  that  he  was  not  bound  to  take  the  title 
of  the  defendant  as  aforesaid,  and  that  the  title  was  not  good,  refused  to  complete  his 
purchase,  and  requested  a  return  of  his  deposit ;  which  request  not  being  complied 
with,  this  action  was  brought  to  recover  it  back. 

The  plaintiff  contends  that  the  defendant  did  not  comply  with  the  conditions  of 
sale,  and  was  not  ready  to  make  a  good  title  to  the  plaintiff"  according  to  the  contract. 

The  defendant  contends  that  he  did  comply  with  the  conditions  of  sale,  and  was 
ready  to  make  a  good  title.  The  defendant  also  contends,  that,  as  the  error  (if  any) 
was  through  misstatement,  the  sale  was  not  thereby  avoided,  but  that  compensation 
should  have  been  made,  pursuant  to  the  sixth  condition. 

Either  party  is  to  be  at  liberty  to  refer  to  the  notices  and  admissions  in  the  cause. 

The  question  for  the  opinion  of  the  court  is — whether  the  plaintiff  was  entitled 
to  recover  back  the  deposit  above  mentioned  ;  if  the  court  is  of  opinion  that  the  [707] 
plaintiff  was  so  entitled,  then  the  verdict  entered  for  the  plaintiff  as  aforesaid  is  to 
stand,  and  judgment  is  to  be  entered  up  thereupon  for  the  plaintiff,  for  the  amount 
of  791.  and  interest  as  aforesaid,  and  the  sum  of    791.  paid  into  court  as  aforesaid 


7  MAN.  &  G.  708.  WEBB    V.    AUSTIN  285 

i-  to  l"1  paid  over  to  the  plaintiff.     Hut,  if  the  court  is  of  a  contrary  opinion,  a  non- 
suit is  to  be  entered. 

The  abstract  of  the  vendor's  title  was  as  follows  : — 

By  indenture  of  lease  of  the  30th  of  September  1817,  made  between  James 
Burton,  of  the  first  part,  John  Cri.sfield,  of  the  second  part,  and  W.  Austin,  [the 
defendant,]  of  the  third  part  ;  it  was  witnessed,  that,  for  the  considerations  therein 
mentioned,  Burton,  at  the  request  and  by  the  direction  of  Crisfield,  demised  unto 
W.  Austin,  all  that  parcel  of  ground,  &c.  ;  together  with  all  ways,  &c.  (except  and 
reserved  the  free  passage  and  running  of  water,  &c.)  :  To  hold  (except  as  aforesaid) 
unto  \V.  Austin,  his  executors,  administrators,  and  assigns,  from  Michaelmas  day  then 
instant,  for  the  term  of  eighty-nine  years  wanting  twenty-one  days,  at  the  yearly 
rent  of  81.  Ss.,  without  any  deduction  in  respect  of  sewer-rates  or  any  other  taxes, 
Arc,  payable  quarterly,  as  therein  mentioned  :  Covenants  by  W.  Austin,  for  himself, 
his  heirs,  &c.,  to  pay  the  rent  and  sewer-rate,  and  all  other  taxes  ;  and  also  to 
contribute  a  reasonable  proportion  of  expenses  of  making,  renewing,  repairing,  and 
cleansing  all  party  ami  fence  walls,  cesspools,  channels,  sewers,  drains,  pipes,  water- 
uoursesand  other  easements,  &c. ;  and  also  that  the  front  of  the  said  farrier's  shop, 
dwelling-house,  and  premises,  should  remain,  during  the  term,  in  a  line,  excepting 
ornamental  breaks  not  projecting  above  nine  inches  ;  to  repair  and  keep  in  substantial 
repair  the  premises  and  the  appurtenances  belonging  thereto,  during  the  term;  and 
quietly  to  yield  up  the  same,  so  repaired,  at  the  end  of  the  term,  [708]  together  with 
all  marble,  and  other,  chimney-pieces,  &c,  and  all  other  fixtures  which  should  be 
affixed  to  the  said  premises  at  any  time  during  the  said  term  :  that  it  should  be 
lawful  for  Burton,  his  executors,  &c,  or  his  or  their  agents,  at  all  seasonable  times 
during  the  last  ten  years  of  said  term  to  enter  the  premises  to  take  a  schedule 
of  the  fixtures  to  be  left  as  aforesaid  :  that  W.  Austin,  his  executors,  &c,  should 
insure  the  premises,  and  all  buildings  thereafter  to  be  erected,  to  the  full  value  of  so 
much  thereof  as  could  be  damaged  by  fire,  in  one  of  the  established  public  fire-offices 
of  insurance  in  London  or  Westminster,  and,  on  request,  shew  receipt  for  premium ; 
and,  as  often  as  premises  should  be  burnt  down,  or  damaged  by  fire,  would  forthwith 
reinstate  the  same  under  the  direction  of  the  surveyor  as  well  of  the  original  ground- 
landlords,  their  successors  or  assigns,  as  of  Burton,  his  executors,  &c.,  and  that  the 
money  to  be  received  from  such  insurance  office  should  be  expended  towards 
reinstating  the  same ;  and  further,  that,  if  the  premises  should  be  burnt  down  or 
damaged  by  fire,  the  rent  reserved  should  not  be  discontinued:  that  it  should  be 
lawful  for  tin'  ground-landlords,  their  successors  and  assigns,  and  Burton,  his  executors, 
A'c.,  and  their  agents,  at  all  reasonable  times,  twice,  or  oftener,  in  every  year  during 
the  said  term,  to  enter  the  premises  to  take  plans,  &c.,  view  the  condition  thereof, 
and  of  all  such  wants  of  reparation  as  upon  any  such  view  should  lie  found  to  leave 
notice  in  writing  al  the  demised  premises  for  Austin,  his  executors,  &c.,  to  repair  the 

ime    within    llir calendar   months,  within  which   space   Austin,  his   executors,    Arc, 

would  [■epair,  and  make  good  all  defects  and  wants  of  reparation  mentioned  in  such 
notice,  and  all  others  whatsoever:  and  also  that  Austin,  his  executors,  &c,  [here 
Beveral  covenants  immaterial  to  the  point  decided,  were  [709]  set  out] :  Proviso  for 
re-entry  on  nun  payment  of  rent  and  non-performance  of  covenants:  covenant  by 
Burton,  for  himself,  his  heirs,  &c.,  for  quiet  enjoyment. 

By  indenture  of  rtgage,  by  way  of  assignment,  of  the  iTith  of  March  lsi'o,  made 

between  \V.  Austin  of   tl nc  part,  and  Scott    and  (leorge  Austin,  of   the  oilier  part  : 

reciting  the  hereinbefore  abstracted  indenture  of  lease  of  the  30th  of  September  1817  ; 
and  reciting  an  indenture  of  underlease  (sine  expired);  and  reciting  that  W.  Austin 
had  occasion  to  borrow  1871.,  which  Scot!  and  George  Austin  agreed  to  advance,  at 
interest,  at  the  rate  thereinafter  mentioned,  upon  the  security  of  the  said  leasehold 
premises  it  was  witnessed,  that,  in  consideration  of  1871.,  W.  Austin  did  grant  and 
assign  unto  Scott  and  George  Austin,  all  thai  parcel  of  ground,  farrier's  shop,  dwelling- 
house,  and  premises  comprised  in  the  indenture  of  lease  of  the  30th  of  September 

1*17  ;  to  hold  unto  Scott  and  I  Jeorge  A  list  in,  their  executors,  Ac,  for  all  the  residue 
"I  the  said  term  of  eighty  nine  years,  wanting  twenty -one  days,  subject  nevertheless 
to  the  payment  oi  the  rent  by  the  said  indenture  of  lease  reserved,  and  to  the  per 
tormance  of  the  covenants  and  agreements  therein  contained,  and  which,  from  the 
day  of  the  date  ol  the  now  abstracting  indenture,  on  the  lessee's  part,  were  and  ought, 
to  be  paid,  performed,  fulfilled,  and  Kept)  in  respect  of  said  premises:  proviso,  that, 
if  \\  .  Austin,  his  executors,  At.,  should  pay  or  cause  to  be  paid  unto  Scott  and  George 
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Austin,  their  executors,  &c,  the  full  sum  of  "241.  7s.  by  four  equal  quarterly  payments, 
at  the  times  therein  mentioned,  in  each  year  during  the  life  of  Jane  Austin,  mother 
of  W.  Austin  (being  interest  at  the  rate  of  51.  per  cent,  per  annum  on  the  said  4871.), 
the  first  payment  thereof  to  be  made  on  the  24th  of  June  then  next  ensuing,  and  also 
a  proportionable  part  of  the  said  241.  7s.  for  such  time  as  should  elapse  between  the 
days  of  payment  as  [710]  should  next  and  immediately  precede  the  decease  of  Jane 
Austin  and  the  day  of  her  decease,  such  proportionable  part  to  be  paid  immediately 
after  her  decease,  and  also  should  pay  or  cause  to  be  paid  unto  Scott  and  George 
Austin,  their  executors,  &c.,  4871.,  six  months  after  the  decease  of  Jane  Austin,  with 
interest  at  the  rate  aforesaid  for  the  said  six  months,  clear  of  all  deductions;  then 
from  and  immediately  after  such  last  payment  the  now-abstracting  indenture,  and 
every  matter  and  thing  therein  contained,  should  cease,  determine,  and  be  utterly  void 
and  of  none  effect.  Covenants  by  W.  Austin,  to  pay  the  said  sums  of  money  at  the 
periods  therein  limited  :  that  the  said  indenture  of  lease  was  valid  in  the  law  ;  that 
he  had  good  right  to  assign,  subject  to  the  underlease  therein  mentioned,  and  that 
the  rent  and  covenants  in  the  indenture  of  lease  had  been  duly  paid  and  performed 
up  to  the  date  of  the  now-abstracting  indenture  :  and  that  W.  Austin,  his  executors, 
&c,  would,  until  default  in  payment  of  the  said  quarterly  payments,  or  of  the  said 
other  sums  of  money,  pay,  perform,  and  keep  the  rents  and  covenants  contained  in 
the  indenture  of  lease  :  and  further,  that,  after  default,  it  should  be  lawful  for  Scott 
and  George  Austin  to  hold  and  enjoy,  and  take  the  rents  and  profits  of,  the  said 
premises  without  interruption,  &c,  subject  to  the  rents  and  covenants  reserved  by 
said  first-abstracted  indenture  of  lease  :  covenant  for  further  assurance  :  and  for  quiet 
enjoyment  by  W.  Austin,  his  executors,  &c,  until  default  in  some  or  one  of  the  pay- 
ments, or  some  part  thereof,  and  on  payment  of  rent  and  performance  of  covenants 
in  the  indenture  of  lease. 

By  indenture  of  underlease  (a)1  of  the  2d  of  April  1831,  made  between  W.  Austin, 
of  the  one  part,  and  George  Gosden,  of  the  other  part  : — it  was  witnessed,  that,  for 
the  considerations  therein  mentioned,  W.  Austin  did  [711]  demise  unto  Gosden,  all 
that  the  parcel  of  ground  and  premises  described  in  the  indenture  of  lease,  together 
with  all  ways,  &c.  (except,  and  reserved,  the  free  passage  and  running  of  water,  &c), 
to  hold  except  as  aforesaid  unto  Gosden,  his  executors,  administrators,  and  assigns, 
from  the  day  of  the  date  of  the  now-abstracting  indenture,  for  the  term  of  twenty-one 
years  wanting  eight  days,  at  the  rent  of  121.  on  the  24th  of  June  then  next  ensuing, 
and  also  at  the  yearly  rent  of  481.  for  the  residue  of  said  term,  payable  quarterly,  as 
therein  mentioned.  The  covenants  on  the  part  of  Gosden  are  similar  to  those  con- 
tained in  the  hereinbefore  mentioned,  abstracted  indenture  of  lease  on  the  part  of 
W.  Austin.  Proviso  for  re-entry  on  non-payment  of  rent  and  non-performance  of 
covenants.  Covenant  by  W.  Austin  to  insure,  and  upon  every  request  of  Gosden,  his 
executors,  &c,  to  shew,  the  policy  of  insurance  and  receipt  for  premium  for  the  current 
year ;  and  also  during  the  said  term,  as  often  as  the  premises,  or  any  part  thereof, 
should  be  burnt  down  or  damaged  by  fire,  forthwith  to  lay  out  and  expend,  under 
the  direction  of  the  surveyor  as  well  of  the  original  ground-landlords,  their  successors 
or  assigns,  as  of  W.  Austin,  his  executors,  &c,  such  moneys  as  should  be  received 
from  the  insurance-company,  in  making  good  all  such  loss  or  damage ;  and,  if  the  said 
moneys  should  not  be  sufficient  for  re-building  the  burnt  or  damaged  part  of  the 
premises,  W.  Austin,  his  executors,  &c,  should  advance  and  apply  such  sum  as, 
together  with  the  moneys  to  be  received  from  the  office  aforesaid,  would  be  sufficient 
for  substantially  re-building  the  said  farrier's  shop  and  premises  which  might  be  so 
burnt  down  or  damaged  as  aforesaid,  as  soon  as  might  be,  under  such  direction  as 
aforesaid  :  covenant  for  quiet  enjoyment. 

C.  Scott  died  on  the  30th  of  April  1832,  George  Austin  died  on  the  10th  of 
December  1841,  having  first  [712]  duly  published  his  last  will  and  testament,  whereof 
he  appointed  his  brother  Samuel  Austin,  and  W.  Haimes  executors.  Samuel  Austin 
died  in  the  lifetime  of  George  Austin  ;  and,  Haimes  having  renounced  probate,  letters 
(if  administration  with  the  will  annexed,  were,  on  the  12th  of  January  1842,  granted 
to  Sophia  Austin,  the  testator's  widow.     Jane  Austin  died  in  August  1841. 

The  case  was  argued  in  Easter  term  last  (a)2. 

(a)1  Or — original  lease  by  estoppel. 

(a)2  The  following  points  were  marked  for  argument  on  the  part  of  the  plaintiff: — 

"That  the  defendant  did  not  comply  with  the  conditions  of  sale,  and  was  not 
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[713]  Channell  Serjt.  (with  whom  was  Butt),  for  the  plaintiff.  From  this  ease, — 
which  is  scarcely  intelligible  without  referring  to  the  particulars  of  sale, — and  from 
the  accompanying  abstract  of  title,  it  appears  that,  after  the  defendant  had  become 
possessed  of  the  term  created  by  the  lease  of  the  30th  of  September  1817,  and  before 
the  granting  of  the  underlease  to  Gosden  of  the  22d  of  April  1831,  viz.  on  the 
25th  of  March  1820,  the  defendant  assigned  the  premises,  by  way  of  mortgage,  to 
Scott  and  G.  Austin  ;  and  that  the  underlease  was  made  without  the  concurrence  of 
the  mortgagees. 

The  plaintiff  objects,  first,  that  it  was  matter  of  bargain  between  the  plaintiff  and 
the  defendant,  that  the  former  should  have  the  advantages  arising  from  the  underlease 
of  the  2d  of  April  1831  ;  secondly,  that  upon  the  face  of  the  abstract,  there  is  no  title 
to  the  property  sold ;  thirdly,  that  the  defect  is  not  cured  by  the  offer  to  procure 
an  assignment  from  the  personal  representative  of  the  surviving  mortgagee ;  and 
fourthly,  that  the  misdescription  is  such  as  not  to  be  matter  for  compensation. 

The  purchase  made  by  the  plaintiff  was,  not  of  the  fee,  but  of  a  leasehold  producing 
annually  391.  12s.  secured  by  an  underlease,  with  the  means  of  enforcing,  against  the 
underlessee,  the  covenants  of  the  original  lease.  He  does  not  contend  that  the 
defendant  is  to  be  considered  as  guaranteeing  that  there  shall  be  a  yearly  payment  of 
391.  12s.  during  the  term;  for  the  underlessee  might  become  bankrupt,  &c.  But  the 
purchase  is — of  property  so  underleased  ;  and  the  purchaser  had  a  right  to  suppose 
that  the  underlease  was  conceived  in  terms  similar  to  those  of  the  original  lease.  The 
abstract  shews,  in  fact,  no  underlease  at  all.  When  that  which  is  called  an  underlease, 
was  granted,  the  lessee  had  no  estate  out  of  which  he  could  create  such  an  interest ; 
the  lease,  consequently,  was  void ;  Coote,  Landlord  and  [714]  Tenant,  36.  The 
mortgagees  might  have  treated  the  underlease  as  a  nullity  ;  Brown  v.  Storey  (ante,  vol.  i. 
p.  117,  1  Scott,  N.  R.  9).  In  that  case  there  was  acquiescence  in  the  underlease,  on 
the  part  of  the  mortgagees  of  the  original  term  ;  but  here,  nothing  of  that  kind  appears. 
It  will  be  said  that  the  defendant  is  willing  to  assign,  and  that  the  representative  of 
the  surviving  mortgagee  is  willing  to  assign  ;  but  that  cannot  cure  the  defect.  The 
plaintiff  will  still  be  without  his  remedy  against  the  underlessee  in  respect  of  any 
breach  of  covenant  which  may  be  committed.  He  will  not  be  an  assignee  of  the 
reversion  within  the  purview  of  the  statute  of  H.  8(b).  JJ'Iiitton  v.  Peacock  (2  New 
Cases,  411,  2  Scott,  630)  is  a  case  directly  in  point.     There,  Maria  Littlehales  being 

ready  to  make  a  good  title  according  to  the  contract,  inasmuch  as  the  purchaser  was 
tn  have  the  benefit  of  an  underlease,  whereby  the  property  in  question  was  demised, 
as  alleged  by  the  said  contract,  to  a  respectable  tenant,  for  a  term  of  years,  nine  of 
which  were  unexpired  at  Lady-day  1843,  at  a  rent  of  481.  per  annum;  whereas  the 
underlease  being  granted  by  the  vendor  alone,  after  the  property  had  been  assigned 
upon  mortgage  to  secure  a  certain  sum  of  money  advanced  to  him,  he  the  vendor, 
could  not  assign  the  reversion  so  as  to  give  to  the  purchaser  the  full  benefit  of  the 
1 1  a  limits  on  the  part  of  the  lessee  contained  in  the  underlease  ;  because  the  covenants, 
being  entered  into  when  the  legal  estate  was  outstanding  as  aforesaid,  were  covenants 
in  gross,  and  did  not  run  with  the  land  ;  and  that  the  concurrence  of  the  mortgagees, 
if  obtained,  woidd  not  have  altered  the  effect  of  such  covenants. 

"That  it  was  the  more  necessary  that  the  purchaser  should  have  the  full  benefit 

■  if   all  Mich  covenants,  seeing  that   there  were   similar   special,  and    (it  her,  covenants  in 

the  original  lease,  which  it  would  be  incumbent  mi  him  in  observe  as  the  assig 

thereof;  anil,  if  the  vendor  could  make  a  title  it  would  only  be  by  way  of  estoppel  ; 

and  the  plaint  ill  cm  it  ended  he  ought  not  to  be  compelled    to  take  a  title  depending  on 

estoppel  only  ;  bul  he  submitted  that  tin-  defendant  could  not  even  make  a  good  title 
tn  the  said  underlease  by  estoppel,  because,  although  there  might   be  an  estoppel  as 

between  tl iginal  lessor  and    lessee,  there  would  be   nmie  .is  between  an  assignee  of 

the  lessor  and  t  he   lessee;   and    in    that    c;i-,e    the    lessee  would    nut    I Stopped    from 

denying  that  the  original  lessor  had  such  a  title  as  would  enable  him  to  convey  to  his 
assignee  a  right  to  sue  the  lessee  for  any  breach  of  covenant  committed  by  him  :  and 
that  it  made  no  difference  whether  the  lessor  or  his  assignee,  subsequently  to  the 

grant  of  the  underlease,  acquired  the  legal  estate  in  the  reversion,  since  covenants  arc 
of  a  permanent  nature,  and,  once  operating  as  covenants  in  gross,  cannot    afterwards 

operate  as  covenants  appendant." 

(J)  32  11.  8,  c  34  :  as  to  which  see  Thursby  v.  Plant,  1  Wms.  Saund.  287,  2 11  (c). 
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equitably  seised  in  fee  of  a  copyhold,  she  and  Baker  John  Littlehales  her  husband,  in 
1762,  demised  a  portion  thereof  by  underlease  to  Keys  for  ninety-eight  years,  at  the 
yearly  rent  of  51.,  and  by  another  indenture  of  the  same  date,  demised  other  part  of 
the  premises  to  Keys,  for  the  like  term  and  at  the  like  rent.  In  1772,  B.  J.  Littlehales 
acquired  the  legal  fee-simple  (d)  of  the  copyhold.  In  1773  by  indenture  between 
B.  J.  Littlehales  and  Maria  his  wife  of  the  one  part,  and  Keys  of  the  other  part,  after 
reciting  the  two  indentures  of  1762,  and  that  the  parties  had  come  to  a  further  agree- 
ment that  Keys  should  have  the  whole  of  the  copyhold  premises  at  the  yearly  rent  of 
101.,  but  that,  instead  of  cancelling  the  two  several  leases  already  granted  of  part,  they 
should  remain,  and  another  lease  be  granted  of  the  residue  of  the  property  at  the 
ground-rent  of  101.,  which  rent  should  be  considered  the  same  as  the  two  several  rents 
of  51.  each  so  reserved  by  the  leases  of  1762,  and  that  notwithstanding  such  several 
reservations,  not  more  than  [715]  101.  per  annum  in  the  whole  should  be  payable  for 
the  entire  premises — the  whole  of  the  copyhold  premises,  except  such  parts  as  had 
already  been  demised  by  the  indentures  of  1762,  were  demised  to  Keys  for  the  same 
term,  Keys  covenanting  to  pay  the  rent  and  keep  the  premises  in  repair.  It  was  held 
that  the  assignee  of  the  reversion  could  not  maintain  covenant  against  the  assigns  of 
Keys,  for  breach  of  the  covenants  contained  in  either  of  the  leases  of  1762.  In 
the  argument  of  that  case,  Palmer  v.  Ekins(a), — where  it  was  held  that  a  lessee  by 
indenture  cannot  plead,  even  against  an  assignee  of  the  lessor,  any  thing  which  is 
tantamount  to  pleading  that  the  lessor  had  no  interest  in  the  premises  when  he  made 
the  lease, — was  much  relied  on  on  the  part  of  the  plaintiff,  but  without  effect.  In  Cur  rick 
v.  Blagrave  (1  Bro.  &  B.  531,  4  J.  B.  Moore,  303),  which  was  covenant  by  the  assignee 
of  the  lessor  against  the  lessee,  for  non-payment  of  rent,  an  allegation  in  the  declara- 
tion that  the  lessor  was  possessed  for  the  remainder  of  a  term  of  twenty-two  years, 
commencing  on,  &c.,  was  held  to  be  material  and  traversable.  Dallas  C.  J.,  in 
delivering  the  judgment  of  the  court  in  that  case,  distinguished  it  from  Pal/rm  r  v. 
Ekins,  and  said  :  "  If  the  effect  of  a  plea  is,  to  dispute  the  interest  which  a  lessee  took, 
under  a  lease  (c)  from  a  lessor,  the  plea  is  bad,  whatever  shape  it  assumes.  The  present 
plea  leaves  the  lease  in  the  same  state  as  the  plaintiff  has  described  it ;  and  the  defen- 
dant merely  objects  that  the  title  he  has  alleged  as  being  assigned  to  him,  was  not 
the  true  title."  Supposing  the  mortgagees,  or  the  survivor  of  them,  or  [716]  his 
representative,  in  any  way  to  ratify  the  underlease,  how  would  that  put  the  plaintiff 
in  a  situation  to  sue  Gosden  for  any  breaches  of  covenant,  his  covenants  being  merely 
covenants  in  gross  %  No  acquiescence  on  the  part  of  Gosden  is  shewn.  [Tindal  C.  J. 
That,  according  to  the  case  of  Broun  v.  Storey,  would  only  create  a  tenancy  from  year 
to  year.]  In  Webb  v.  RusseU  (3  T.  R.  393)  it  was  held,  that,  if  mortgagor  and  mort- 
gagee make  a  joint  demise  by  indenture,  in  which  the  covenants  are  only  with  the 
former  and  his  assigns,  although  the  mortgagee,  in  whom  the  legal  estate  is  vested, 
must  be  considered  as  the  only  party  demising,  the  assignee  of  the  mortgagee  cannot 
maintain  an  action  for  the  breach  of  these  covenants,  because  they  are  collateral  to 
the  interest  of  his  assignor  in  the  land,  and,  therefore,  do  not  run  with  it. 

This  is  a  defect  in  the  title,  which  is  not  matter  for  compensation.  In  Flight  v. 
Booth  (1  New  Cases,  370,  1  Scott,  190)  it  was  held,  that,  where,  on  a  sale  by  auction 
of  leasehold  property,  there  is  in  the  printed  particulars  of  sale,  a  misdescription  in  a 
substantial  point,  so  far  affecting  the  subject-matter  of  the  contract  that  it  may 
reasonably  be  supposed  that  but  for  such  misdescription,  the  purchaser  might  never 
have  entered  into  the  contract  at  all,  the  contract  is  void,  notwithstanding  a  clause 
providing  that,  "if  through  any  mistake,  the  estate  should  be  improperly  described, 
or  any  error  or  misstatement  be  inserted  in  the  particular,  such  error  or  misstatement 
should  not  vitiate  the  sale  thereof,  but  the  vendor  or  purchaser,  as  the  case  might 
happen,  should  pay  or  allow  a  proportionate  value,  according  to  the  average  of  the 
whole  purchase-money,  as  a  compensation  either  way."  Tindal  C.  J.,  in  delivering  the 
judgment  of  the  court,  there  says  :  "It  is  extremely  difficult  to  lay  down,  from  the 

(d)  I.e.  the  customary  inheritance,  not  the  freehold,  vide  post,  719. 

(a)  11  Mod.  407.     S.  C.  2  Lord  Raym,  1550.     S.  C.  2  Stra.  817. 

And  see  Speake  v.  Richards,  Hob.  206 ;  Kemp  v.  Goodall,  1  Salk.  277,  S.  C.  2  Lord 
Raym.  1154;  Heath  v.  Vermeden,  3  Lev.  146,  S.  C.  Lev.  Ent.  70. 

'(c)  I.e.  by  indenture.     Vide  4  Nev.  &  Mann.  29,  6  N.  &  M.  641,  ante,  vol.  i.  129 
142.    Vol.  ii.  843,  n.     Vol.  iv.  147,  n.  315. 
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decided  rases,  any  certain  definite  rule  which  shall  [717]  determine  what  misstatement 
or  misdescription  in  the  particulars,  shall  justify  a  rescinding  of  the  contract,  and  what 
shall  he  the  ground  of  compensation  only.  All  the  cases  concur  in  this,  that,  where  the 
misstatement  is  wilful  or  designed,  it  amounts  to  fraud,  and  such  fraud,  upon  general 
principles  of  law,  avoids  the  contract  altogether.  But,  with  respect  to  misstatements 
which  stand  clear  of  fraud,  it  is  impossible  to  reconcile  all  the  cases :  some  of  them 
laying  it  down  that  no  misstatements  which  originate  in  carelessness,  however  gross, 
shall  avoid  the  contract,  but  shall  form  the  subject  of  compensation  only  ;  Duke  of 
Norfolk  v.  Worthy  (1  Gampb.  337),  Wright  v.  Wilson  (1  Mood.  &  Rob.  207):  whilst 
Other  cases  lay  down  the  rule,  that  a  misdescription  in  a  material  point,  although 
toned  by  negligence  only,  not  by  fraud,  will  vitiate  the  contract  of  sale;  Jones  v. 
Edney  (3  Campb.  285),  Waring  v.  Boggart  (Ryan  &  M.  39),  Steuart  v.  Allidon  (1  Meriv. 
27).  In  this  state  of  discrepancy  between  the  decided  cases,  we  think  it  is,  at  all 
events,  a  safe  rule  to  adopt,  that,  where  the  misdescription,  although  not  proceeding 
from  fraud,  is  in  a  material  and  substantial  point,  so  far  affecting  the  subject-matter 
of  the  contract  that  it  may  reasonably  be  supposed,  that,  but  for  such  misdescription, 
the  purchaser  might  never  have  entered  into  the  contract  at  all,  in  such  case  the  contract 
is  avoided  altogether,  and  the  purchaser  is  not  bound  to  resort  to  the  clause  of  compensa- 
tion." Here,  the  plaintiff  bought  upon  an  understanding  that  for  nine  years,  he  had  an 
improved  rent  of  391.  12s.  secured  by  an  underlease  the  covenants  of  which  he  would 
be  in  a  situation  to  enforce.  In  this  he  was  deceived.  Dykes  v.  Blake  (4  New  Cases, 
463,  G  Scott,  320)  and  Waring  v.  Boggart  (Ryan  &  M.  39)  are  in  accordance  with 
Flit/lil  v.  Booth. 

[718]  Talfourd  Serjt.  (with  whom  was  Bramwell),  for  the  defendant.  There  are 
three  grounds  of  objection  to  the  present  action.  First,  the  contract  was  not  for  the 
sale  of  an  improved  rent ;  all  that  was  sold  was,  the  original  lease.  Secondly,  if  it  was 
necessary  that  there  should  be  a  title  to  the  sub-lease  (a),  the  plaintiff  is  in  a  situation  to 
make  such  a  title.  Thirdly,  supposing  the  purchaser  was,  by  the  terms  of  the  contract, 
entitled  to  the  existence  of  a  valid  sub-lease,  any  invalidity  in  the  sub-lease  would  be  the 
subject  of  compensation  or  allowance. 

The  property  offered  for  sale  was  the  term  of  years  created  by  the  lease  of  the 
30th  of  September  1817  ;  and  not  an  improved  rent  or  a  reversion.  The  existence  of 
a  sub-lease  is  matter  not  in  advancement  of  the  vendor's  title,  but  is  an  incumbrance. 
The  statement  that  the  premises  "are  occupied  by  a  respectable  tenant,  under  a 
twenty-one  years'  lease,  nine  of  which  will  be  unexpired  at  Lady-day  1843,  at  a  rent 
per  annum  of  481.,  the  tenant  paying  the  sewer,  anil  all  other,  rates  and  taxes,"  is  true, 
notwithstanding  that  sub-lease  may  be  void  as  against  the  mortgagees.  [Tindal  C.  J. 
The  defendant  docs  not  profess  to  sell  the  immediate  possession.  He  is  therefore  selling 
a  reversion  ;  which  imports  that  there  is  a  valid  lease.]  If  the  lease  is  void,  the  defen- 
dant sold  that  which  was  better.  [(Jresswell  J.  Do  you  not  profess  to  give  the  vendor 
a  title  to  the  improved  rent,  for  the  nine  years  .'| 

It  is  not  true  that  the  lessee  could  not,  without  the  concurrence  of  the  mortgagees, 
make  a  valid  underlease  l  lie  has  power  to  assign  his  reversion  in  such  a  manner  as  that 
the  tenant  shall  be  estopped.  The  ground  upon  which  the  court  decided  the  ease  of 
Whitton  v.  Peacock  does  not  appear:  but,  in  Gouldsworth  v.  Knights  (II  M.  &  \V.  337), 
tin-  court  of  Exchequer  say  that  the  decision  may  be  sup  [719]  ported  upon  a  ground 
which  will  not  help  the  argument  on  the  other  side.  In  that  ease  Parke  B.,  speaking 
of  II  hit  ton  v.  Peacock  says :  "The  substance  of  the  marginal  note  is  (2  New  Cases,  411), 
that  if  a  person  who  has  an  equitable  estate  only,  demises  by  deed,  and  then  oonveys 
the  reversion,  the  assignee  cannot  maintain  an  action  on  the  oovenants  in  the  lease. 
That  is  very  inaccurate.    The  point  decided  was  this:  a  copyholder  devised  bis  estate 

to  aiiol  her,  without  surrendering  to  the  use  of  his  will.  the  de\  isce  of  the  de\  isee, 
who,  of  course,  had  no  estate  at  all,  either  legal  or  equitable,  demised  part  of  the 
copyhold,  by  deed,  and  the  lessee  covenanted  to  pay  rent,  and  assigned  the  lease. 
The  heir  at  law  of  I  he  <\v\  isor  afterwards  surrendered  to  1  he  U86  "I  I  he  second  devisee, 
who  afterwards  demised  another  part  of  the  copyhold  to  the  same  lessee,  and,  instead 
of  granting  a  fresh  lease  to  the  lessee,  of  the  part  before  demised,  took  a  covenant 
from  him  to  perform  the  covenants  in  that  lease.     The  lessor  afterwards  surrendered 


('()  A  sublease  can  be  made  only  by  a  termor,  which  \V.  Austin,  when  he  demised 
to  (  k>sden,  was  not. 
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the  copyhold  to  another  ;  and  the  question  was,  whether  the  surrenderee  could  maintain 
an  action  on  these  covenants,  against  the  assignee  of  the  lessee.  The  court  held,  most 
properly,  that  no  such  action  would  lie.  No  reasons  are  given  ;  but  there  is  clearly  a 
satisfactory  one ;  for,  the  reversion  by  estoppel  on  the  first  lease,  was  not  a  copyhold 
transferable  by  surrender  and  admittance."  [Tindal  C.  J.  Parker  v.  Manning  (7  T.  R. 
537)  is  rather  in  your  favour.  There,  it  was  held,  in  an  action  of  covenant,  for  rent  on 
an  indenture,  brought  by  the  assignees  of  the  lessor  (a  bankrupt),  that  the  lessee  could 
not  plead  nil  habuit  in  tenementis  (c).]  In  a  note  to  Walton  v.  Watsrhouse  (2  Wms. 
Saund.  418  a.),  it  is  said  :  "  Where  the  grantor  or  lessor  has  nothing  in  the  lands  at 
the  time  of  the  grant  or  lease, — and  therefore  no  interest  passes  out  of  him  to  the 
grantee  or  lessee,  by  the  grant  or  lease,  [720]  but  the  title  begins  by  the  estoppel 
which  the  deed  creates  between  the  parties, — such  estoppel  runs  with  the  land,  into 
whose  hands  soever  it  comes,  whether  heir  or  assignee.  As,  if  a  man  makes  a  lease 
of  D.  by  deed,  in  -which  he  has  nothing,  and  afterwards  purchases  D.  in  fee,  and  suffers 
it  to  descend  to  his  heir,  or  assigns  it  to  A.  in  fee,  the  heir  or  assignee  shall  be  bound 
by  this  estoppel,  and  so  shall  the  lessee  and  his  assignees  ;  Trevivam  v.  Laura  nee  (a)1 ; 
and  this  distinction  seems  to  reconcile  all  the  cases."  In  Taylor  v.  Needham  (2  Taunt. 
278),  it  was  held  that  the  estoppel  by  indenture  extends  to  the  assignee  of  a  lease. 
[Tindal  C.  J.  It  is  a  good  estoppel  as  long  as  the  lease  lasts.  Coltman  J.  Does  the 
sub-lessee  admit  any  thing  more  than  a  sufficient  estate  in  his  lessor  to  make  such 
underlease?]  Gosden  is  estopped  from  saying  that  W.  Austin,  his  lessor,  had  no 
interest,  though  he  may  shew  what  the  nature  of  his  lessor's  interest  was.  The 
assignee  of  the  lessor  by  estoppel,  may  distrain.  [Coltman  J.  You  must  go  further, 
and  shew  that  an  action  of  covenant  would  lie.]  Suppose  W.  Austin  had  assigned  the 
reversion  in  terms,  and  Webb,  the  assignee  of  that  reversion,  were  to  bring  an  action 
against  the  tenant  for  non-payment  of  rent  or  non-performance  of  the  covenants  in  the 
lease,  the  tenant  would  be  estopped  from  denying  the  title,  by  estoppel,  of  W.  Austin, 
his  lessor;  Gmddsworth  v.  Knights  (11  M.  &  W.  337). 

If  there  were  any  defect  in  the  title  to  the  sub-lease,  yet,  as  there  is  no  fraud,  such 
defect  is  no  ground  for  rescinding  the  contract,  but  is  mere  matter  of  compensation, 
upon  the  ground  that  the  premises  may,  for  the  residue  of  the  nine  years,  be  let  for 
something  less  than  is  stated.  In  [721]  Flight  v.  Booth,  Waring  v.  Hoggart,  and  Dykes  v. 
Blake,  the  alteration  was  too  important  to  be  the  subject  of  compensation.  [Tindal  C.  J. 
The  plaintiff  puts  it  thus  :  suppose  no  sub-lease  at  all  to  have  been  executed ;  and  he 
says  it  is  the  same  thing,  if  he  has  no  power  of  suing  in  covenant.]  The  sub-lease 
contains  a  covenant  to  yield  up  the  premises  to  the  lessor.  That  covenant  could  no 
doubt  be  enforced.  [Tindal  C.  J.  to  Channell.  The  only  point  is,  whether  you  can 
have  what  you  agreed  to  purchase.] 

Channell  Serjt.,  in  reply.  The  plaintiff  could  not  sue  the  underlessee  upon  the 
covenants  which  he  entered  into  with  the  defendant.  Gouidsworth  v.  Knights  does  not 
affect  the  question  as  to  the  right,  of  the  assignee  to  sue  in  covenant.  All  that  the 
court  of  Exchequer  decided  in  that  case  is,  that  some  estoppel  existed.  The  decisions 
in  Carriek  v.  Blagrave  and  U'hitton  v.  Peacock  in  this  court,  did  not  proceed  upon  the 
ground  suggested  in  Gould steorth  v.  Knights.  In  the  latter  case  there  was  a  plea  of 
not  guilty,  by  statute,  so  that  the  defence  was  good  either  way.  An  assignee  of  the 
reversion  cannot  commence  his  declaration  by  merely  stating  the  demise  ;  he  is  bound 
to  bring  himself  within  the  32  H.  8,  c.  34,  by  shewing  the  nature  of  the  lessor's  interest. 
The  lease  to  Gosden  is  nothing  more  than  a  lease  by  estoppel ;  and,  whether  such  a 
lease  by  estoppel  is,  or  is  not  valid,  it  is  clear  that  covenant  cannot  be  maintained  by 
the  assignee  of  such  a  lease;  Noke  v.  Awder(a)2. 

Cur.  adv.  vult. 

Tindal  C.  J.  now  delivered  the  judgment  of  the  court. 

(c)  Vide  4  N.  &  M.  29. 

(a)1  1  Salk.  276,  6  Mod.  258,  1  Ld.  Raym.  729.  See  also  Palmer  v.  Ekins,  2  Ld. 
Raym.  1550,  2  Str.  817,  1  Roll.  Abr.  871,  (N.),  pi.  2,  5  ;  Baivlinsca.se,  4  Co.  Rep.  54  a,, 
3  Leon.  203,  Co.  Litt.  47  b.  and  48  a. 

(a)2  Cro.  El.  436,  the  report  beginning  at  p.  373.  There,  in  an  action  by  the 
assignee  of  the  lease, — not  against  the  lessor,  but  against  the  lessee, — who  had  assigned 
by  parol,  the  true  title  under  which  the  plaintiff  had  been  evicted,  was  not  allowed 
to  be  set  up  against  the  title  by  estoppel. 
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[722]  This  was  an  action  to  recover  a  deposit  paid  by  the  plaintiff'  as  purchaser 
upon  a  sale  by  auction,  on  the  ground  that  the  vendor  had  not  made  out  a  sufficient 
title.  By  the  particulars  of  sale  the  property  is  described  as  comprising  "  a  long- 
established  farrier's  shop  and  a  dwelling-house,  with  various  rooms  and  offices  over, 
for  many  years  occupied  by  the  present  respectable  tenant  under  a  twenty-one  years' 
,  nine  of  which  will  be  unexpired  at  Lady-day  1843,  at  a  rent  per  annum  of  481., 
the  tenant  paying  the  sewer,  and  all  other,  rates,  and  held  by  lease  for  a  term  of  sixty- 
four  years,  at  a  ground-rent  per  annum  of  81.  8s." 

It  appears,  by  the  abstract  of  title,  that  James  Burton,  by  indenture  of  the  30th  of 
September  1817,  demised  the  premises  in  question  to  William  Austin,  to  hold  from 
Michaelmas  1S17,  for  eighty-nine  years  wanting  twenty-one  days,  with  various  covenants 
to  he  performed  by  W.  Austin,  his  heirs,  &c.  ;  that  \V.  Austin,  on  the  25th  of  March 
1820,  granted  the  premises,  by  way  of  mortgage,  for  securing  4871.  and  interest,  to 
Christopher  Scott  and  George  Austin,  for  all  the  residue  of  the  said  term  of  eighty- 
nine  years  wanting  twenty-one  days  ;  and  that,  by  indenture  of  the  2d  of  April  18.31, 
\Y.  Austin  demised  to  George  Gosden  the  premises  in  question,  for  twenty-one  years 
wanting  eight  days,  at  the  yearly  rent  of  481.,  with  covenants  on  the  part  of  Gosden 
similar  to  those  entered  into  bv  W.  Austin  in  the  indenture  of  the  30th  of  September 
1817. 

As  the  case  states  the  mortgagees  to  be  willing  to  execute  any  conveyance  that 
may  be  requisite  for  the  purpose,  the  first,  and  indeed  the  only,  question  necessary 
to  be  considered,  is,  whether  the  mortgagor,  with  the  concurrence  of  the  mortgagees, 
could  make  a  good  title  to  the  purchaser. 

On  the  part  of  the  purchaser  it  was  objected  that  W.  Austin  had,  by  the  deed  of 
the  25th  of  March  1820,  [723]  parted  with  all  his  legal  interest  to  the  mortgagees, 
and  that  a  purchaser  from  him  would  have  no  remedy  against  the  lessee  or  his  assignee, 
for  a  breach  of  the  covenants  of  the  lease  of  the  2d  of  April  1831  :  and,  in  support  of 
this  position,  the  case  of  IVhiiton  v.  Peacock  (2  N.  G.  411,. 2  Scott,  G30)  was  relied  upon, 
as  being  in  point.  On  the  other  side,  the  case  of  Gouldsworth  v.  Knights  (11  M.  &  W. 
337)  was  cited,  in  which  it  appears  to  have  been  held  at  nisi  prius  (and  the  ruling  was 
afterwards,  on  consideration,  approved  of  by  the  court),  that,  where  a  tenant  has  paid 
rent  to  certain  persons  as  his  landlords,  and  they  afterwards  assign  their  interest  over 
to  other  persons,  the  assigns  have  a  good  title,  by  estoppel,  against  the  tenant,  and 
may  distrain  for  the  rent. 

The  case  was  ultimately  decided  on  a  different  point ;  but  the  opinion  expressed 
by  the  court,  is  not  easily  reconcilable  with  the  case  of  WhitUm  v.  Peacock,  or  with 
the  former  case  of  ( 'arvick  v.  Blagrave  (1  Brod.  &  Bingh.  531,  4  J.  B.  Moore,  303) ;  for, 
if  the  doctrine  laid  down  in  Gouldsworth  v.  Knights  is  correct,  and  the  tenant  in  such 
case  is  estopped  from  denying  the  assignee's  right  to  distrain,  the  ground  of  that 
decision  must  be,  that  a  tenant  is  nut  merely  estopped  from  disputing  his  landlord's  I  ille, 
luit  that  he  is  also  estopped  from  denying  that  he  has  a  reversion  which  is  capable  of 
being  assigned.  In  the  case  of  Gouldsworth  v.  Knights,  the  point  arose  upon  a  parol 
lease.  The  present  case  is  much  stronger  in  favour  of  the  title  of  the  vendor  (d) ; 
because  here,  the  question  arises  on  a  lease  by  indenture,  and  the  mortgagees  are  willing 
to  execute  anj'  conveyance  that  may  be  required  ;  and  what  we  have  to  consider  is, 
whether,  on  a  conveyance  by  the  mortgagees  to  the  mortgagor,  of  all  their  interest, 
the  mortgagor  will  not  have  a  good  title  to  convey  to  the  [724]  plaintiff.  And,  on 
full  consideration,  it  appears  to  us  that  he  will. 

The  doctrine  on  this  subject,  as  it  has  Keen  generally  understood  by  the  profession, 
may  he  collected  from  Mr.  Preston's  Treatise  on  Abstracts,  vol.  ii.  p.  210,  and  the 
authorities  there  cited.  That  general  understanding  appears  to  lie,  that  "An  indenture 
of  lease,  or  a  fine  sur  concessit,  for  years,  will  Ik;  an  estoppel  only  during  the  term. 
It  first  operates  by  way  of  estoppel,  ami  finally,  when  the  grantor  obtains  an  owner 
ship,  it  attaches  on  the  seisin  and  creates  an  interest,  or  produces  the  relation  of  land- 
lord and  tenant  ;  and  there  is  a  term  commencing  by  estoppel,  but  for  all  purposes  it 
becomes  an  estate  or  interest.  It  binds  the  estate  of  the  lessor,  &c,  and  therefore 
continues  in  force  against  the  lessor,  his  heirs,  &o.  It  also  binds  the  assigns  of  the 
lessor  and  of  the  lessee."  In  support  of  those  views,  reference  is  made  to  Bacon's 
Abridgment,  Leases  (O. ),  which   article   has  1 n  always  considered  as  a  work  of  great 

(d)  Quiere. 


292  WEBB    V.    AUSTIN  7  MAN.  &  G.  725. 

authority.  Tt  is  there  said  (a)1,  "  If  one  makes  a  lease  for  years  by  indenture,  of  lands 
wherein  he  hath  nothing  at  the  time  of  such  lease  made,  and  after,  purchases  those 
very  lands,  this  shall  make  good  and  unavoidable  his  lease,  as  well  as  if  he  had  been 
in  the  actual  possession  and  seisin  thereof  at  the  time  of  such  lease  made."  And  under 
the  same  head,  Leases  (O.),  it  is  afterwards  said  :  "If  A.  mortgages  lands  to  B.  upon 
condition  to  re-enter  on  payment  of  101.,  and  after,  A.,  before  the  day  of  payment 
comes,  being  in  possession,  makes  [725]  a  lease  for  years,  by  indenture,  to  C,  and 
then  afterwards  performs  the  condition,  this  shall  make  the  lease  to  C.  good  against 
himself  by  estoppel :  and  it  was  further  adjudged  that  even  the  feoffee  of  A.  shall  be 
bound  by  this  lease,  which  took  its  effect  only  at  first  by  estoppel,  because  he,  coming 
in  under  one  who  was  estopped,  should  be  himself  estopped  ;  which  was  still  a 
stronger  case  than  the  first.  And  this  was  adjudged  in  Ireland,  and  afterwards 
affirmed  on  a  writ  of  error  here,  and  seems  a  very  reasonable  judgment ;  for,  if  a 
subsequent  purchase  will  make  good  a  lease  of  lands  by  indenture,  though  the  lessor 
had  nothing  in  those  lands  at  the  time  of  the  lease,  and  therefore  his  lease  at  first 
could  only  take  effect  by  estoppel,  much  more  in  this  case,  where  the  lessor  had  a 
possibility  of  coming  into  the  lands  again,  shall  his  performance  of  the  condition  after, 
make  good  the  intermediate  lease  (<?)-.  And  so  it  should  seem,  too,  if  the  condition 
were  broken  at  the  time  of  the  lease,  so  as  he  had  then  nothing  but  an  equity  of 
redemption,  yet,  if  he  should  after  be  admitted  to  redeem  in  Chancery,  this  would 
make  good  the  intermediate  lease,  which  took  effect  at  first  only  by  estoppel "  (/'). 
For  this  is  cited  OmelaugUand  v.  Hood  (c). 

It  may  be  objected,  that,  although  a  lease  by  inden-[726]  ture  estops  the  parties 
to  it  during  the  continuance  of  the  lease,  the  effect  of  the  estoppel  continues  no 
longer  than  during  the  lease  :  and  this  is  undoubtedly  true  when  there  is  but  a  lease 
by  estoppel  :  but  we  are  of  opinion  that  this  is  no  longer  the  case  when  the  lessor 
afterwards  acquires  the  land  itself.  In  Co.  Litt.  47  b.,  on  the  passage  in  the  text, 
"  If  A.  had  nothing  in  the  land,  and  made  a  lease  for  years  by  deed  indented,  and 
after  purchase  the  land,  the  lessor  is  as  well  concluded  as  the  lessee  to  say  that  the 
lessor  had  nothing  in  the  land,"  there  is  a  note,  from  Lord  Hale's  MSS.,  in  these 
terms: — "Et  videtur,  that  by  purchase  of  the  land,  that  is  turned  into  a  lease  in 
interest  which  before  was  purely  an  estoppel.  Vide  tamen  P.  3  Car.  C.  B.,  Crook, 
n.  2.  Isharn  v.  Morris,  Hal.  MSS."  The  case  of  Iseham  v.  Morrice  here,  referred  to, — 
apparently  as  one  in  the  doctrine  of  which  the  writer  did  not  agree, — is  to  be  found 
in  Cro.  Car.  109  :  and  it  is  there  laid  down,  that,  where  one  makes  a  lease  for  years 
of  land  by  indenture,  and  hath  nothing  in  the  land,  and  afterwards  purchases  the  land, 
and  aliens  it,  although  it  be  a  good  lease  for  years  by  estoppel,  against  him  and  his 
alienee,  by  way  of  pleading,  and  shall  bind  them,  yet  it  shall  not  bind  the  jury,  but 
they  may  find  the  truth  ;  and,  if  they  find  the  truth,  the  court  shall  adjudge  it  to  be 
a  void  lease.  This  case,  however,  was  before  the  case  of  Omelaughlcmd  v.  Hood,  the 
one  having  been  decided  in  4  Car.  1,  the  other  in  15  Car.  1  :  and  in  Weale  v.  Lower, 

(«)'  Citing  Co.  Litt.  47,  327  a.  ;  Smith  v.  Stapleton,  Plowd.  434  ;  Rawly ns's  case, 
4  Co.  Rep.  53  ;  Sutton's  case,  Cro.  Eliz.  140;  Sutton  v.  Dicons,  Savile,  98  ;  1  Leon.  206, 
Owen,  9S  ;  Strowd  v.  Willis,  Cro.  El.  362  ;  James's  case,  Sir  F.  Moore,  181,  pi.  288  ;  Style 
v.  Hearing,  Cro.  Jac.  73;  Iseham  v.  Morrice,  Cro.  Car.  110,  2  Brownl.  150,  2  Roll. 
Abr.  871.* 

(a)2  It  is  difficult  to  see  how  any  doubt  could  be  raised  in  such  a  case.  A  feoffor 
who  enters  for  condition  broken,  or  upon  performance  of  a  condition  on  his  part, 
recontinues  his  old  estate,  and  may  sue  for  trespasses  committed  before  his  entry,  as 
if  he  had  never  been  out  of  possession.  A  lease  made  before  re-entry  would,  there- 
fore, after  the  re-entry,  be,  as  against  all  the  world,  a  good  lease  by  relation,  whether 
it  were  made  by  indenture,  by  deed-poll,  or  by  parol.  In  the  first  of  these  cases  it 
would  be  unnecessary,  in  the  other  two  it  would  be  impossible,  to  resort  to  the 
principle  of  estoppel. 

(h)  A  lease  by  a  party  who  has  only  an  equity  of  redemption,  is  a  lease  by  a 
stranger.  If  made  by  indenture,  it  is,  at  first,  a  good  lease  by  estoppel,  and  will 
become  a  lease  in  interest  when  the  lessor  acquires  the  legal  fee,  whether  by  redemp- 
tion, or  by  any  other  mode. 

(c)  1  Roll.  Abr.  874,  translated  10  Yin.  Abr.  tit.  Estoppel  (Q.),  pi.  10  (U.),  pi.  5. 
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Pollexfen,  54,  Lord  Hale  and  the  other  judges  appear  to  have  adhered  to  the  opinion 
expressed  in  the  note  to  Co.  Litt.  above  cited. 

That  case,  as  far  as  it  is  material  to  the  present  question,  was  this: — Richard 
Lower  makes  a  feoffment  to  the  use  of  himself  for  life,  and,  after  the  death  of  Richard 
Lower  and  Philadelphia  his  wife,  to  the  use  of  Thomas  Lower  for  life,  after  the  death 
of  Richard,  Philadelphia,  and  Thomas,  to  the  use  of  Thomas  and  the  [727]  heirs  male 
of  his  body,  and,  for  default  of  such  issue,  to  the  use  of  the  heirs  of  Thomas.  Thomas 
has  issue  a  daughter,  and  then,  by  fine  and  indenture,  grants  the  land  to  Grills  for 
500  years.  Thomas  dies,  then  Philadelphia  dies,  Richard  being  alive  :  and  whether 
this  lease  be  good  after  the  death  of  Richard,  was  the  question.  Pollexfen  argued 
that  the  lease  was  good,  and  made  four  questions — first,  whether  the  words  "heirs  of 
Thomas"  were  words  of  limitation  or  words  of  trust — secondly,  whether  the  remainder 
limited  to  Thomas  and  his  heirs,  were  a  contingent  remainder,  or  a  remainder  vested 
in  Thomas,  which  is  descended  to  his  heir — thirdly,  admitting  it  were  a  contingent 
remainder,  and  not  actually  vested  in  Thomas,  yet,  whether  the  same,  since  the  con- 
tingency happened,  be  not  vested  in  the  heirs  of  Thomas,  if  not  strictly,  yet  in  the 
nature  of  a  descent — fourthly,  admitting  the  remainder  be  not  actually  vested  in 
Thomas,  but  were  contingent,  and  that  at  the  time  of  the  lease  made  Thomas  had  no 
remainder  in  him,  and  therefore  no  estate  is  conveyed  by  his  deed  and  fine,  yet 
whether,  if  Thomas  had  been  alive,  it  would  not  have  been  good  against  him  by 
estoppel,  and  so  good  also  against  his  heir.  In  arguing  the  fourth  point,  Pollexfen 
says:  "It  cannot  be  denied,  that,  if  Thomas  had  lived  after  Philadelphia,  and  the 
remainder  had  vested  in  him,  that  this,  which  at  the  beginning  was  only  good  against 
him  by  estoppel,  would  then  have  been  turned  into  a  good  estate  and  term,  in 
interest."  Lord  Hale  decided  ;  "first,  that  the  estate  limited  to  Thomas  was  a  con- 
tingent remainder;  secondly,  that  this  remainder  descended  to  the  heir  of  Thomas, 
and  he  shall  have  it  in  course  and  nature  of  a  descent ;  thirdly,  that  the  fine  of 
Thomas  did  operate  at  the  beginning  by  conclusion,  and  passed  no  interest,  yet  this 
estoppel  shall  bind  his  heir,  and  he  shall  lie  in  the  same  case  with  his  ancestor; 
fourthly,  that  the  estate  which  cometh  to  the  heir  upon  the  happening  of  [728]  the 
contingency,  feeds  this  estoppel,  and  then  the  estate  by  estoppel  becometh  an  estate 
in  interest,  and  shall  be  of  the  same  effect  as  if  the  contingency  had  happened  before 
the  line  levied.  And,  in  answer  to  an  objection  founded  on  the  authority  of  the  ease 
above  cited,  of  Iseham  v.  Mortice,  —that  an  estate  by  estoppel  is  not  to  be  favoured, 
that  the  jury  is  not  bound  to  rind  it,  and,  if  it  be  found,  the  court  shall  judge  the 
base  to  be  void, — it  was  answered,  that  the  law  is  so  in  cases  of  obligations, 
covenants,  or  personal  contracts,  which  cannot  be  turned  into  an  estate,  but,  in  other 
cases,  where  the  estate  is  bound  by  the  conclusion,  and  converted  into  an  interest, 
although  the  jury  find  the  matter  at  large,  yet  the  court  shall  judge, — according  to 
law,  that  the  estate  is  good  by  reason  of  the  estoppel.  Anil  all  this  was  confirmed 
on  a  re  hearing  before  Lord  Chief  Justice  Hale,  Wild,  Windham,  and  Ellis  .Justices. 

It  appears  to  us,  therefore,  on  considering  these  authorities,  thai  the  tgagor 

and  the  representatives  of  the  surviving  mortgagee,  by  concurring  together  in  the 
manner  before  stated,  can  make  a  good  title  to  the  purchaser;  and,  consequently, 
we  direct  a 

Nonsuit  to  be  entered  (a). 

[729]     Lewis  and  Otiikkn  /•.  Maksmai.i.  ami  Anothkr.    June  29,  L844. 

[S.  C.  8  Scott,  N.  R  477;  13  L.  J.  C.  P.  193;  8  Jut.  848.] 

A..,  a  ship-broker,  engaged  with   1!.,   a  ship-owner,   to   have  "a  full   cargo   for  the  ship, 
the  rates  of  freight  for  which,  would  average  40s.  per  ton,  and  at  least  nine  cabin 

passengers,   passage  money    to    average    751.        The    contract     was    fulfilled    as    to    the 

cabin-passengers,  but    the  average  rate  of  freight  for  goods  put  on  board  by  A. 

(")  W.  Austin  not  having  repaid  the  4871.  within  the  six  months,  the  assignment 
of  the  term  to  the  mortgagees,  became  absolute.  W.  Austin  having  thus  become  a 
stranger,  acquired  (as  against  Qosden)  a  fee  simple  by  estoppel  by  the  lease  (which 

could  not  update  as  an  underlease)  to  Qosden  by  indenture.  The  covenants  by  the 
lessee  would  descend  to,  anil  those  by  the  lessor  would   bind,  the  heirs  of   W.  Austin, 
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amounted  to  32s.  only  per  ton ;  he  shipped  on  board,  however,  several  steerage- 
passengers  for  the  voyage,  the  passage-money  paid  by  whom,  after  deducting  the 
expense  of  their  diet,  &c.,  when  added  to  the  freight  of  the  cargo  properly  so 
called,  made  the  average  earnings  of  the  whole  ship  per  ton,  amount  to  more  than 
40s. — Held,  that  this  was  not  a  performance  of  the  stipulations  of  the  contract, 
"  cargo  "  and  "  freight "  being  terms  applicable  to.goods  only. — Held,  also,  that  as 
this  was  an  unusual  contract,  evidence  was  not  admissible  to  shew  that  the  terms 
"cargo"  and  "freight,"  used  with  reference  to  the  voyage  on  which  the  ship  was 
engaged,  would,  by  the  general  usage  and  course  of  the  trade,  be  considered  to 
comprise  steerage-passengers  and  the  net  profit  arising  from  their  passage-money. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before  and  at  the  time 
of  making  the  agreement  and  promise  of  the  defendants  thereinafter  next  mentioned, 
to  wit,  on  the  12th  of  October  18-12,  the  plaintiffs  were  the  owners  of  a  certain  ship 
called  the  "Stratheden,"  which  was  then  about  to  sail  to  a  certain  port  beyond  the 
seas,  that  is  to  say,  to  the  port  of  Sydney,  in  New  South  ^"ales,  and  was,  from 
thenceforward  until  and  at  the  time  of  the  committing  of  the  breach  of  promise  by  the 
defendants  thereinafter  mentioned,  ready  to  receive  such  cargo  as  thereinafter  men- 
tioned ;  of  all  which,  the  defendants,  who  were  then  ship-brokers,  carrying  on  the 
business  of  ship-brokers  in  the  city  of  London,  then  had  notice :  and  thereupon, 
on  the  day  and  year  aforesaid,  it  was  agreed  between  the  plaintiffs  and  the  defendants 
in  manner  following,  that  is  to  say,  the  defendants  engaged  to  have  a  full  cargo  for 
the  said  ship,  the  rates  of  freight  for  which,  would  average  40s.  per  ton,  and,  at  least, 
nine  cabin  passengers,  the  passage-money  to  average  751.  :  the  ship  was  to  be 
despatched  not  later  than  the  15th  of  December:  an  extra  one  and  a  quarter  per 
cent.  [730]  commission  to  be  charged  by  the  defendants  for  a  guarantee  :  the  ship 
to  be  consigned  inwards  on  her  return  to  London  to  the  defendants'  advice,  the 
commission  being  one  and  a  quarter  per  cent.  :  in  the  event  of  the  ship  being  fixed 
inward  by  charter-party,  the  above  inward  commission  not  to  be  chaiged.  Mutual 
promises.  Breach, — after  alleging  performance  by  the  plaintiffs, — that  the  defendants 
did  not,  nor  would,  perform  their  said  agreement,  or  their  said  promise,  but  broke 
their  said  promise  and  agreement  in  this,  to  wit,  that  they  did  not,  nor  would  have, 
or  procure,  a  full  cargo  for  the  said  ship,  the  rates  of  freight  for  which  would,  or  did, 
average  forty  shillings  per  ton,  according  to  the  true  intent  and  meaning  of  the  said 
agreement,  although  a  reasonable  time  for  so  doing  had,  long  before  the  commencement 
of  the  action,  to  wit,  on.  &c.  aforesaid,  elapsed,  but  therein  wholly  failed  and  made 
default ;  by  means  whereof  the  plaintiffs  lost,  and  were  deprived  of,  divers  gains  and 
profits,  amounting,  in  the  whole,  to  a  large  sum,  to  wit,  1001.,  which  would  have 
accrued  to  them  for,  and  in  respect  of,  the  freight  of  such  cargo,  and  which,  by  reason 
of  the  premises,  would  have  arisen  and  accrued  to  the  plaintiffs  if  the  defendants  had 
pel-formed  their  said  promise  and  agreement. 

The  second  count,  after  stating,  as  in  the  first  count,  that  the  plaintiffs  were 
owners  of  the  "Stratheden,"  bound  to  Sydney,  of  which  the  defendants,  then  ship- 
brokers  in  London,  had  notice, — alleged  that  thereupon,  to  wit,  on,  &c.  in  consideration 
that  the  plaintiffs  would  employ  the  defendants,  for  certain  reward  and  commission 
to  them  the  defendants  in  that  behalf,  to  act  as  agents  for  the  said  ship,  for  and 
during  her  said  voyage,  and,  in  that  capacity,  amongst  other  things,  to  collect  the 
freight  which  should  become  payable  in  England  to  the  plaintiffs,  for  or  in  respect  of 
goods  shipped  on  board  of  the  said  ship  during  her  said  voyage,  and  to  render  a  true 

or  of  his  assignee,  and  could  not  be  enforced  by  or  against  the  personal  representatives, 
in  whom,  the  term,  upon  being  redeemed,  would  vest. 

None  of  the  cases  cited  in  the  argument  shew  that  a  reversion  by  estoppel,  which 
is  necessarily  an  absolute  and  unqualified  fee-simple,  can  be  converted  into  a  reversion 
for  years  in  interest. 

A.  seised  of  a  reversion  in  fee  by  estoppel,  dies,  leaving  B.  his  heir  and  C.  his 
executor — C.  purchases  a  term  in  the  land  from  D.  The  reversion  in  fee  is  still  in  B. 
by  descent. 

So,  although  the  term  was  once  in  A.,  who  assigned  to  D. 

So,  although,  after  the  assignment,  an  equitable  interest  in  the  term  remained  in 
A.,  and  vested,  upon  his  death,  in  C. 
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and  [731]  accurate  account  thereof  to  the  plaintiffs,  and  to  pay  to  the  plaintiffs  the 
balance,  if  any,  which  should  be  due  to  them,  after  deducting  the  amount  of  the 
reward  and  commission  then  due  and  payable  from  the  plaintiffs  to  the  defendants 
as  such  agents,  they,  the  defendants,  promised  the  plaintiffs  so  to  collect  the  said 
freight,  and  so  to  render  such  true  and  accurate  account,  and  so  to  pay  such  balance, 
if  any,  to  the  plaintiffs  as  aforesaid  :  that  the  plaintiffs,  confiding  in  the  said  promise 
of  the  defendants,  did  then  employ  the  defendants,  for  such  reward  and  commission 
as  in  that  behalf  aforesaid,  to  act  as  agents  for  the  said  ship  for  and  during  her  said 
voyage,  and,  among  other  things,  to  collect  the  freight  which  should  become  payable 
in  England  to  the  plaintiffs  for  and  in  respect  of  goods  shipped  on  board  of  the  said 
ship  during  her  said  voyage,  and  to  render  a  true  and  accurate  account  thereof  to  the 
plaintiffs,  and  to  pay  over  to  the  plaintiffs  the  balance,  if  any,  which  should  be  due  to 
them,  after  deducting  the  amount  of  the  reward  and  commission  due  and  payable  by 
and  from  the  plaintiffs  to  the  defendants  as  such  agents  :  that  afterwards,  and  before 
the  commencement  of  the  action,  to  wit,  on,  &c.  aforesaid,  a  large  amount  of  freight, 
to  wit,  the  sum  of  10001.,  then  was  payable  in  England  to  the  plaintiffs,  for  and  in 
respect  of  goods  shipped  on  board  of  the  said  ship  during  her  said  voyage  ;  but  that, 
after  deducting  the  amount  of  the  said  reward  and  commission  due  and  payable 
from  the  plaintiffs  to  the  defendants  as  such  agents  as  aforesaid,  a  balance  of  a  certain 
large  amount,  to  wit,  of  the  amount  of  8001.,  did  remain,  and  was  and  still  is,  due  and 
payable  to  the  plaintiffs  on  account  of  the  said  freight;  of  all  which  the  defendants, 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.  aforesaid,  had  notice ;  and, 
although  the  plaintiffs  had  always  been,  and  still  were,  ready  and  willing  to  allow  the 
defendants  to  deduct  and  retain  the  amount  of  their  said  reward  [732]  and  commission 
out  of  the  said  freight,  yet  that  the  defendants,  broke  their  said  promise  in  this,  to 
wit,  that  they,  the  defendants,  did  not,  nor  would,  collect  the  said  freight  so  due  and 
payable  to  the  plaintiffs  as  aforesaid,  although  a  reasonable  time  for  that  purpose  had, 
after  the  same  and  every  part  thereof  had  so  become  due  and  payable  as  aforesaid, 
and  long  before  the  commencement  of  the  action,  to  wit,  on,  &c.  aforesaid  elapsed, 
but  therein  wholly  failed  and  made  default :  and  the  defendants  further  broke  their 
said  promise  in  this,  to  wit,  that  they,  the  defendants,  did  not,  nor  would  render  to 
the  plaintiffs  a  true  or  accurate  account  of  the  said  freight,  although  the  defendants 
were,  before  the  commencement  of  the  action,  to  wit,  on,  &c.  aforesaid,  requested  by 
the  plaintiffs  so  to  do,  and  although  a  reasonable  time  for  that  purpose  had,  after  the 
same  and  every  part  thereof  had  so  become  due  and  payable  as  aforesaid,  and  long 
before  the  commencement  of  the  action,  elapsed,  but  therein  wholly  failed  and  made 
default :  and  the  defendants  further  broke  their  said  promise  in  this,  to  wit,  that  they 
did  not,  nor  would,  although  theretofore,  to  wit,  on,  &c.  aforesaid,  requested  by  the 
plaintiffs  so  to  do,  and  although  a  reasonable  time  for  that  purpose  had,  after  the  said 
freight  and  every  part  thereof  had  so  become  due  and  payable  as  aforesaid,  and  long 
before  the  commencement  of  the  action  elapsed,  pay  over  to  the  plaintiffs  the  balance 
of  the  said  freight,  after  deducting  the  amount  of  the  said  reward  and  commission  due 
and  payable  to  the  defendants,  but  therein  wholly  failed  anil  made  default.  And  that 
by  means  of  such  breaches  of  promise,  the  plaintiffs  had  been,  and  were,  greatly 
damnified,  and  prevented  from  receiving  the  same  freight,  and  had  lost  and  been 
deprived  of  a  large  sum  of  money,  to  wit,  10001.,  which  they  otherwise  would,  and 
ought  to,  have  received,  for  and  in  respect  of  the  freight  aforesaid. 

[733]  There  were  also  counts  for  money  paid,  for  money  had  ami  received,  and 
upon  an  account  stated. 

Pleas— first,  Don  assumpsit. 

Secondly,  to  the  first  count,  thai  the  said  ship  was  not  iead\'  ti>  receive  such  cargo, 
as  therein  in  that  behalf  mentioned,  modo  el  forma. 

Thirdly,  to  the  same  count,  that  the  defendants  did  have  and  procure  a  full  cargo 
the  rates  of  freight  for  which  would  average  10s.  per  ton,  according  to  the  true  intent 
and  meaning  of  the  said  agreement. 

Fourthly,  to  the  same  count,  that,  after  the  making  of  the  promise  in  that  count 
mentioned,  and  before  any  breach  thereof,  and  after  divers  goods  ami  merchandizes 
had  been  had  and  procured  by  the  defendants  for  part  cargo  for  the  said  ship,  and 
placed  on  board  thereof,  and  before  the  commencement  of  the  action,  to  wit,  on,  &c. 
aforesaid,  the  plaintiffs  exonerated   the   defendants,  by  their  consent,  from   their  said 
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promise,  and  wholly  released  and  discharged  them  from  further  performance  thereof. 
Verification. 

Fifthly,  to  the  second  count ;  that,  after  the  making  of  the  promise  in  that  count 
mentioned,  and  before  any  breach  thereof,  and  before  the  commencement  of  the  action, 
to  wit,  on  the  1st  of  October  1842,  the  plaintiffs  exonerated  the  defendants  from  their 
said  promise  in  this  behalf,  and  released  and  discharged  them  from  the  performance 
thereof.     Verification. 

Sixthly,  to  the  same  count,  that  after  the  making  of  the  promise  in  that  count 
mentioned,  and  before  breach  thereof,  and  before  the  commencement  of  the  action,  to 
wit,  on,  &c.  aforesaid,  the  plaintiffs  hindered  and  prevented  the  defendants  from  per- 
forming their  said  promise,  to  wit,  by  collecting  the  said  freight  and  passage-money 
themselves,  and  by  divers  other  ways  and  means.     Verification. 

Seventhly,  to  the  same  count,  so  far  as  related  to  the  [734]  second  alleged  breach 
of  promise  in  that  count  set  forth,  that  the  defendants  did  render  to  the  plaintiffs  a 
true  and  accurate  account  of  the  said  freight. 

Eighthly,  to  the  fourth  and  last  counts,  except  so  far  as  the  causes  of  action  in 
those  counts  mentioned,  related  to  the  sum  of  1001.,  parcel  of  the  moneys  in  those 
counts  mentioned, — a  set-off  for  work  and  labour  by  the  defendants  as  agents  for  the 
plaintiffs,  and  for  commission  and  reward  payable  to  the  defendants  by  the  plaintiffs 
in  respect  thereof,  and  for  money  lent  and  paid,  &o.  and  upon  an  account  stated. 

Ninthly,  as  to  the  fourth  and  last  counts,  so  far  as  they  related  to  the  1001.,  parcel, 
&c,  payment  of  that  sum  into  court,  and  no  damages  ultra. 

The  plaintiffs  joined  issue  upon  the  first,  second,  third,  and  seventh  pleas,  traversed 
the  fourth,  fifth,  sixth,  and  eighth  pleas,  and  took  the  1001.  out  of  court  in  satisfaction 
of  the  causes  of  action  as  to  that  sum. 

At  the  trial  before  Tindal  C.  J.,  at  the  sittings  for  London  after  last  Michaelmas 
term,  the  following  facts  appeared  : — 

A  letter  containing  the  contract,  as  declared  upon  in  the  first  count,  was  produced  ; 
and  it  was  proved,  that  as  to  the  cabin  passengers,  the  contract  had  been  performed. 
It  was  also  proved,  that  the  average  freight  for  goods  put  on  board  the  "  Stratheden  " 
by  the  defendants,  was  32s.  per  ton,  and  not  40s. ;  but  that  in  addition  to  the  goods 
so  shipped,  the  defendants  had  put  on  board  several  steerage  passengers  for  the  voyage, 
who  paid  151.  per  head  as  passage-money  ;  and  that  the  amount  of  their  passage-money, 
which  was  paid  in  advance  (after  deducting  the  expense  of  their  diet  during  the  voyage, 
and  the  allowance  to  be  made  for  the  tonnage  occupied  by  them  and  their  stores), 
added  to  the  freight  of  the  cargo  of  goods,  would  make  the  average  earnings  of  the 
ship  amount  to  more  than  40s.  per  ton. 

[735]  It  was  contended,  on  the  part  of  the  plaintiff's  that  upon  this  statement  of 
facts,  the  contract  as  to  the  cargo,  had  not  been  performed. 

On  the  part  of  the  defendants,  parol  evidence  was  tendered  that  the  terms  "  cargo  " 
and  "  freight,"  in  a  contract  relating  to  a  voyage  of  this  description,  by  the  general 
usage  and  course  of  the  trade,  would  comprise  not  only  goods,  but  also  steerage- 
passengers  and  the  net  profit  arising  from  their  passage-money.  This  evidence  was 
objected  to  on  the  part  of  the  plaintiffs.  In  the  first  instance  it  was  received  by  his 
lordship,  upon  the  ground  that  the  agreement  was  a  mercantile  contract ;  but,  as  the 
contract  afterwards  appeared  to  be  an  unusual  one,  his  lordship  was  ultimately  of 
opinion  that  the  evidence  ought  not  to  have  been  received  ;  and  he  told  the  jury  that 
the  contract  must  be  construed  according  to  the  plain  and  ordinary  meaning  of  its 
language,  and,  that,  in  his  opinion,  the  legal  effect  of  the  contract  was,  that  the  defen- 
dants undertook  to  procure  a  full  cargo  of  goods  (properly  so  called)  which  should 
average  a  freight  of  40s.  per  ton  ;  that  they  had  not  done  this  ;  and  that  the  plaintiff's 
were  therefore  entitled  to  a  verdict  on  the  first  count. 

The  jury  nevertheless  returned  a  verdict  for  the  defendants  on  that  count. 

Jan.  11. — Sir  T.  Wilde  Serjt.,  in  last  Hilary  term,  obtained  a  rule  nisi  for  a  new 
trial,  upon  the  ground  that  the  verdict  was  against  the  direction  of  the  learned  judge 
and  against  the  evidence. 

April  25,  26. — Shee  and  Byles  Serjts.,  in  last  Easter  term  (before  Tindal  C.  J., 
Coltman,  Erskine  and  Cresswell  J.J.),  shewed  cause.  (Upon  Erskine  J.  suggesting 
that  his  impression  was  that  the  case  ought  to  go  down  for  a  new  trial,  but  [736]  that 
before  it  went,  the  court  ought  to  say  which  way  the  question  ought  to  lie  left  to  the 


7MAN.&G.737.  LEWIS     V.   MARSHALL  297 

jury  ;  il  was  agreed  by  the  counsel  on  both  sides  that  the  court  should  finally  decide 
on  the  admissibility  and  effect  of  the  evidence;  and  that  if  the  verdict  were  entered 
for  the  plaintiffs,  the  amount  of  the  damages  should  be  settled  out  of  court.) 

The  main  question  in  the  case  is,  whether  the  Lord  Chief  Justice  was  right  in  his 
construction  of  the  contract,  and  in  withdrawing  it  entirely  from  the  consideration  of 
the  jury,  who,  notwithstanding,  have  found  that  the  defendants  have  performed  their 
contract  to  procure  freight.  If  the  contract  be  a  mercantile  one,  as,  it  is  submitted  on 
the  part  of  the  defendants,  it  is,  then,  his  lordship's  first  impression  was  correct,  and 
evidence  should  have  been  admitted  of  the  usage  of  the  trade. 

Independently  of  such  evidence,  it  is  by  no  means  clear  that  the  terms  "  cargo " 
and  "  freight  "  must  lie  taken  to  apply  exclusively  to  goods ;  nor  will  the  expression 
"  per  ton  "  vary  the  effect  of  the  rest  of  the  contract.  These  terms  are  not  used  in 
any  definite  sense,  but  may  apply  to  steerage  passengers.  The  word  "cargo"  may  be 
applied  to  human  beings ;  as  it  is  common  in  the  African  coast  trade  to  speak  of  a 
"cargo  of  slaves."  It  is  true  that  in  that  trade  they  would  be  considered  merely  as 
merchandise ;  but  there  would  be  no  objection  to  speak  of  a  "  cargo  of  convicts,"  or  a 
"cargo  of  emigrants."  The  term  merely  means  charge  (a).  The  word  "freight" 
unquestionably  in-[737]-cludes  money  paid  by  passengers.  "  The  freight  of  passengers  " 
is  spoken  of  in  Parish  v.  Crawford  (page  32,  6th  edit.  S.  C.  shortly  reported,  2  Stra. 
1251),  as  cited  in  Abbott  on  Shipping,  part  1,  chap.  1.  So,  in  the  same  work  (part  4, 
chap,  viii.),  it  is  said,  "with  respect  to  living  animals,  whether  men  or  cattle,  which 
may  die  during  the  voyage,  without  any  fault  or  neglect  of  the  persons  belonging  to 
the  ship,  it  is  said,  that  if  there  be  no  express  agreement  whether  the  freight  is  to  be 
paid  for  the  lading  or  for  the  transporting  them,  freight  shall  be  paid  as  well  for  the 
dead  as  for  the  living  "  (b).  And  again  (citing  lioccus,  No.  79  ;  Molloy,  B.  2,  p.  4,  s.  8) : 
"  If  a  pregnant  woman  be  delivered  during  the  voyage,  no  freight  is  due  for  the  infant." 
[Cresswell  J.  In  the  same  chapter  there  is  a  passage  which  seems  to  be  against  you, 
where  it  is  said,  "In  this  country,  it  is  not  unusual  to  pay  for  goods  shipped  for  the 
East  and  West  Indies,  at  the  time  of  shipment ;  but  this  payment,  although  in  common 
parlance  called  freight,  is  not,  in  strictness,  properly  so  denominated,  that  word 
denoting  the  price  rather  of  actual  carriage,  than  of  receiving  goods  to  be  carried." 
Here,  the  money  was  paid  in  advance.]  Still,  the  passages  cited,  shew  that  the  words 
may  include  a  cargo  of  human  beings.  So,  the  term  "ton"  has  not  in  shipping  trans 
actions  the  same  meaning  as  among  landsmen,  with  whom  it  is  used  as  implying  that 
the  subject-matter  is  to  be  weighed  :  tonnage  is  applicable  as  well  to  passengers  as  to 
horses  or  cattle. 

[738]  Hut  this  being  a  mercantile  contract,  evidence  of  usage  is  properly  receiv- 
able to  explain  it.  (Upon  this  point  they  cited  Robertson  v.  French  (4  Bast,  130, 
4  Esp.  N.  P.  C.  246),  Donaldson  v.  Forster  (Abbott  on  Shipping,  260,  n.  (a),  6th  edit.), 
Vallance  v.  Dewar  (1  Campb.  503),  Ougier  v.  Jennings  (ib.  505,  n.),  Noble  \.  Kennoway 
(2  Dougl.  510),  Moxon  v.  Atkins  (3  Campb.  200),  Robertson  v.  Clarke  (I  Bingh.  445, 
8  J.  B.  Moo.  622),  Bottomley  v.  Forbes  (~>  N.  ('.  121,  6  Scott,  816,  I  Am.  181),  Cockbvrn 
v.  Wright  (*;  X.  C.  22:;,  8  Scott,  469,  8  Dowl.  1'.  ('.  260),  Palmer  v.  Blackburn  (1  Bingh. 
61,  7  .1.  B.  Moo.  339),  Pelly  v.  Tin-  Royal  Exchange-Insurance  ('oni/mnt/  (I  Burr.  341), 
Powell  \.  Hoiion  (2  N.  C.  668,  3  Scott,  L10),  Backhouse  v.  Ripley  (Park,  Ins.  25),  Boss 

(a)  The  term  "cargo"  is  by  the  American  writers,  considered  as  applying  to 
"goods"  only.      1    l'hillipps  on    Insurance,    L85.      It    is   there    said,   thai    a    policy   on 

■■  cargo  has  been  held  in  Massachusetts  not  to  apply  to  mules  and  horses,  »  hel  her  on 
deck  or  under  deck,  the  underwriters  having  no  nol ice  thai  such  was  the  cargo.     They 

are,  Bays  Mr.  Justice  Putman,  giving  tl pinion  of  the  court)  "subjects  "t  particular 

insurance,  and  not  covered  under  the  general  word  atnju  or  goods."  (Citing  Wokott  v. 
Eagle,  Jus.  Co.  4  Pick.  429.)  A  similar  decision  has  been  given  in  Maryland.  (Citing 
Allegre's  Administrators  v.  Maryland,  Jus.  Co.  2  Gill.  &  Johnson,  136.)  In  the  Diotion 
naire  de  I'Acade'mie,  "charge"  is  usually  applied  to  a  ships  burthen,  whilst  cargaison 
(cargo;  is  defined  as  " marohandises  qui  fonl  la  charge  dun  vaisseau."  So,  in  the 
Diocionario  de  la  A.cademia  ESspaiiola,  cargazon  (the  cargamento  of  the  Cddigo  de 

Comercio)  is  deft I  as  "la  carga  de  g^neros  (goods)  d  mercaderjas  (merchandize)  que 

Be  pour  en  alguna embarcacion, — Merces  in  navi  vehendte."  See  also  Weskett,  Ins. 
tn.  Goods, 

(l>)  6th  edit,  363,  citing  Dig.  I  1,  2,  L0  ;  Rocous,  No.  76,  7,  8  ;  Molloy,  B,  2,  Ch.  I. 
C.  P.  xni.— lu* 
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v.  Thimite  (Park,  Ins.  25),  I)a  Cos/a  v.  Edmonds  (4  Campb.  142,  2  Chitt.  Rep.  227), 
Gould  v.  Oliver  (ante,  vol.  ii.,  p.  208,  2  Scott,  N.  R.  241),  Mihoard  v.  ffifl&eri  (3  Q.  B. 

120,  2  G.  &  D.  142),  Power  v.  Jl'hitmore  (4  M.  &  S.  141),  Simoiuh  v.  //7h7c  (2  B.  & 
C.  805,  4  D.  &  K.  375),  Hutton  v.  Warren  (1  M.  &  W.  466),  Haynes  v.  Eolliday  (x), 
Hutchinson  v.  Bowher  (5  M.  &  W.  535),  and  Smith's  notes  (1  Smith,  L.  C.  305),  to 
JVigglesworth  v.  DallUon  (1  Dougl.  201). 

The  evidence  clearly  shewed  a  known  practice  on  similar  voyages  to  take  steerage 
passengers  instead  of  goods  ;  with  reference  to  which  the  parties  must  be  taken  to 
have  contracted.  [Tindal  C.  J.  Your  argument  would  be  the  same  if  the  guarantee 
had  been  silent  as  to  any  passengers.]  Undoubtedly.  [Tindal  C.  J.  On  [739]  this 
sort  of  cargo  there  would  be  no  lien  for  the  freight]  The  plaintiffs  at  any  rate  have 
no  equitable  right  to  complain  ;  for  it  appears  they  have  obtained  a  more  remunerating 
employment  for  the  ship  than  if  it  had  been  used  solely  in  carrying  goods.  What 
was  stated  at  the  trial  as  to  the  contract  being  an  unusual  one,  was  said  with  refer- 
ence to  the  guarantee  from  the  broker  to  the  owner  ;  it  was  not  meant  that  the 
subject-matter  of  the  contract  was  unusual.  [Cresswell  J.  It  would  be  an  important 
question  whether  the  owner  could  reject  steerage  passengers  as  cargo.  In  an  action 
against  the  broker  for  not  supplying  a  cargo,  he  might  plead  a  tender  of  a  cargo  ; 
would  that  plea  be  supported  by  proof  of  a  tender  of  steerage  passengers  f]  That  is 
nearly  the  same  as  the  present  question.  The  contract  may  have  three  constructions  ; 
first,  that  the  broker  might  tender  any  goods  ;  secondly,  that  he  might  tender  such 
as  were  convenient ;  thirdly,  that  he  might  tender  such  only  as  the  owner  liked  to 
take.  The  second  is  probably  the  true  construction.  Suppose  in  this  case  that  no 
guarantee  had  been  given,  or  that  there  had  been  merely  a  contract  by  the  broker  to 
do  his  best  to  find  a  cargo,  surely  parol  evidence  would  have  been  admissible  to 
explain  the  meaning  of  the  term  "  cargo."  The  construction  of  a  contract,  if  unusual, 
is  for  the  court  ;  still,  if  mercantile  or  technical  words  are  introduced,  parol  evidence 
is  admissible  to  explain  them.  It  was  proved  to  be  usual  to  carry  steerage  passengers 
to  Australia.  Some  passengers  were  clearly  contemplated  by  the  contract ;  steerage 
passengers  were  not  expressly  mentioned  ;  but  as  it  could  not  have  been  intended  to 
exclude  them,  they  were  to  be  taken  in  addition  to  the  cargo  of  goods,  properly  so 
called. 

Sir  T.  Wilde  Serjt.  (with  whom  was  J.  W.  Smith),  in  support  of  the  rule.  The 
plaintiffs  do  not  complain  that  the  defendants  have  put  on  board  steerage  passengers  ; 
[740]  on  the  contrary,  they  would  have  been  glad  of  more,  as  they  were  a  subject  of 
profit  to  the  plaintiffs.  The  question  is,  what  did  the  parties  contemplate  besides 
passengers,  with  reference  to  the  rest  of  the  ship?  The  contract  declared  upon  in 
the  first  count,  which  is  called  a  guarantee,  is,  in  effect,  the  whole  contract,  beyond 
the  general  contract, — upon  which  the  second  count  is  founded, — that  the  defendants 
would  do  their  general  duty  as  ship-brokers.  The  complaint  is,  that  the  portion  of 
the  ship  appropriated  to  cargo,  has  not  been  stowed  with  a  sufficient  quantity  of  goods 
to  yield  the  freight  contracted  for.  The  meaning  of  the  terms  "  cargo  "  and  "  freight  " 
is  perfectly  understood.  It  cannot  be  said  that  the  opinion  of  the  Lord  Chief  Justice 
at  the  trial  was  originally  with  the  defendants.  His  lordship  merely  thought  that,  if 
it  could  be  shewn  there  was  a  particular  usage  in  the  trade  to  explain  these  terms, 
they  might  be  so  explained  by  parol  evidence.  But  no  such  usage  was  proved. 
Steerage  passengers  are  generally  in  a  certain  given  proportion  to  cabin  passengers. 
The  contract  is  to  provide  "  a  full  cargo,"  and  that  means  what  a  ship,  or  that  portion 
of  it  which  is  calculated  for  cargo,  will  carry.  The  defendants  profess  to  have 
executed  the  contract  by  loading  something  which  is  not  cargo.  There  is  nothing 
ambiguous  in  the  term  cargo ;  it  means  merchandise.  When  a  cargo  of  slaves  is 
spoken  of,  it  is — as  admitted  on  the  other  side — because  they  are  considered  as 
merchandise.  Is  there  any  case  upon  a  policy  on  freight,  where  "  freight  "  has  been 
held  to  include  passage-money  ?  But,  at  any  rate,  the  cargo  here  is  to  be  calculated 
by  the  ton.  [Coltman  J.  How  is  tonnage  calculated  as  to  living  animals,  such  as 
sheep  or  cattle  ?]  It  is  believed  such  cases  are  always  specially  provided  for.  When 
the  witnesses  spoke  of  the  passage-money  as  being  considered  freight,  they  meant  in 
that  term  [741]  to  include  all  the  earnings  of  the  ship.     But,  in  fact,  no  usage  was 

(x)  7  Bingh.  587,  5  M.  &  P.  572.  And  see  Cross  v.  Eglin,  2  B.  &  Ad.  106 ;  Smith 
v.  Blandy,  Ry.  &  M.  260 :  Hall  v.  Benson,  7  Carr.  &  P.  911. 
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proved  :  nor  is  this  a  contract  as  to  which  a  usage  could  exist ;  it  is  not  like  a  contract 
made  in  a  particular  part  of  the  country,  where  "a  thousand  rabbits"  means  1200(a). 
This  being  an  unusual  contract,  the  first  step  for  admitting  evidence  of  usage  fails. 
It  is  a  special  contract ;  which  must  be  taken  to  be  made  with  reference  to  the  general 
meaning  of  the  terms  employed.  In  speaking  of  the  construction  of  the  words  of  a 
charter-party,  Lord  Tenterden  lays  down  the  rule,  that  although  they  may  receive  a 
liberal  construction,  yet  the  construction  must  not  be  inconsistent  with  their  plain  and 
obvious  meaning  (Abbott  on  Shipping,  p.  260,  6th  ed.).  There  is  no  ambiguity  in 
the  words  of  this  contract ;  the  defendants  seek  to  raise  an  ambiguity.  [Erskine  J. 
That  is  the  very  case  in  which  an  ambiguity  may  be  explained  ;  where  it  is  raised  by 
extrinsic  evidence.]     Here,  the  attempt  to  raise  an  ambiguity  fails. 

The  learned  Serjeant  then  proceeded  to  comment  upon,  and  distinguish,  the 
cases  cited  on  the  other  side,  and  concluded  by  submitting  that  the  basis  for  admitting 
parol  evidence  had  not  been  laid,  or  that  if  it  had  been,  there  was  no  evidence  of  the 
existence  of  any  usage  applicable  to  the  particular  contract. 

Cur.  adv.  vult. 

The  following  judgment  of  the  court  was  now  delivered  by 

TlNDAL  C.  J.  The  question  which  has  been  argued  before  us,  arises  on  the  issue 
taken  in  the  third  plea,  upon  an  allegation  in  the  first  count  in  the  declaration.  That 
count  was  framed  upon  a  letter  of  guarantee  written  by  the  defendants,  the  ship- 
brokers  to  the  plaintiffs,  the  owners  of  the  ship  "Stratheden,"  by  which  letter  the 
defendants  engaged  with  the  plaintiffs  "  to  [742]  have  a  full  cargo  for  the  '  Stratheden,' 
the  rates  of  freight  for  which,  would  average  40s.  per  ton,  and,  at  least,  nine  cabin 
passengers,  passage-money  average  751."  The  breach  of  contract  assigned  in  the 
declaration  was  "  that  the  defendants  did  not  have  and  procure  a  full  cargo  for  the 
said  ship,  the  rates  of  freight  for  which  would  average  -10s.  per  ton,  according  to  the 
true  intent  and  meaning  of  the  agreement ; "  and  the  defendants,  in  their  plea,  took 
issue  upon  this  breach,  in  the  terms  in  which  it  was  framed.  At  the  trial  it  was 
proved  that  the  average  rate  of  freight  for  goods  put  on  board  by  the  brokers,  amounted 
to  32s.  only  per  ton  instead  of  40s.  as  specified  in  the  guarantee  ;  but  it  was  also 
proved,  that  besides  the  goods,  the  brokers  had  shipped  on  board  several  steerage 
passengers  for  the  voyage,  and  that  the  passage-money  paid  by  such  steerage  passengers, 
after  deducting  therefrom  the  expense  of  their  diet  daring  the  voyage,  and  the 
allowance  to  be  made  for  the  tonnage  occupied  by  them  and  their  necessary  stores 
when  added  to  the  freight  of  the  cargo,  properly  so  called,  made  the  average  earnings 
of  the  whole  ship  per  ton  amount  to  more  than  40s.  And  the  question  at  the  trial 
was  whether  this  was  a  performance  of  the  terms  of  the  guarantee. 

The  defendants  offered  parol  evidence  to  prove  that  the  terms  "cargo  and 
"freight,''  when  used  in  a  contract  of  this  description,  and  with  reference  to  the 
voyage  on  which  this  vessel  was  engaged,  did,  by  the  general  usage  and  course  of  the 
trade,  not  only  comprise  cargo  and  freight,  in  the  strict  and  proper  sense  of  those 
words  as  applicable  to  goods,  but  comprised  also  steerage  passengers  and  the  net  profit 
arising  from  their  passage  money.  The  plaintiffs,  on  the  other  hand,  objected  bo  the 
admissibility  of  this  evidence,  where  the  terms  of  the  contract  were,  as  they  contended, 
precise,  and  perfectly  free  from  all  ambiguity.  I  thought,  how  [743]  ever,  that  the 
case  fell  within  that  class  of  mercantile  contracts  in  which  such  evidence  hail  been 
held  admissible,  and  received  it  accordingly.  But,  as  the  evidence  appeared  to  me, 
after  it  had  been  received,  to  be  not  admissible,  I  declined  to  leave  it  to  the  jury  as  a 
mean  of  interpreting  the  contract,  but  told  them  the  words  of  the  agreement  must  be 
understood  in  their  plain  and  ordinary  meaning,  and  tliat  the  Legal  effect  of  the 
Contract  was,  that  the  brokers  engaged  to  procure  a  full  cargo  of  goods,  properly  so 
called,  which  should  average  a  freight  of  40s.  a  ton,  which  they  had  not  done:  ami 
that  the  jury  should,  therefore,  find  their  verdict  on  the  first  count,  for  (he  plaintiffs. 
The  jury,  nevertheless,  found  their  verdict  upon  this  count  for  the  defendants;  and 
the  case  comes  before  us  on  a  motion  for  a  new  trial  as  upon  a  verdict  against  the 
evidence  and  the  direction  of  the  judge. 

Upon  shewing  cause  against  the  rule,  it  was  contended,  on  the  part  of  the  defen 
dants,  first,  that  I  ought  not  to  have  withdrawn  i lie  effect  of  Buch  evidence  from  the 
jury,  and  taken  the  construction  of  the  contract  upon  myself;  and  secondly,  that  the 

(a)  Vide  Smith  v.  Wilson,  ■•  B.  A:  Ad.  726;  Smith,  L.  C.  72S. 
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evidence  given  at  the  trial,  proved  that  the  true  construction  of  the  contract  was  that 
which  the  defendants  had  contended  for.  And,  as  the  respective  parties  have 
requested  the  court  to  substitute  themselves  for  the  jury,  and  to  make  a  final  conclu- 
sion of  the  question  between  them  both  as  to  the  law  and  as  to  the  fact,  it  becomes 
necessary  to  decide  both  questions. 

Upon  the  first  point,  we  take  the  acknowledged  distinction  to  be  this  :  if  the 
evidence  offered  at  the  trial,  by  either  party,  is  evidence  by  law  admissible  for  the 
determination  of  the  question  before  a  jury,  the  judge  is  bound  to  lay  it  before  them, 
and  to  call  upon  them  to  decide  upon  the  effect  of  such  evidence  :  but,  whether  such 
evidence,  wheu  offered,  is  of  that  character  and  de-[744]-scription  which  makes  it 
admissible  by  law,  is  a  question  which  is  for  the  determination  of  the  judge  alone,  and 
is  left  solely  to  his  decision. 

On  the  present  occasion,  the  question  was,  whether  there  was  a  recognised  practice 
and  usage  with  reference  to  the  voyage  and  business  out  of  which  the  written  contract, 
the  subject  matter  of  the  action,  arose,  and  to  which  it  related,  which  gave  a  particular 
sense  to  the  words  employed  in  it,  so  that  the  parties  might  be  supposed  to  have 
used  these  words  in  such  sense. 

The  character  and  description  of  evidence  admissible  for  that  purpose  is,  the  fact 
of  a  general  usage  and  practice  prevailing  in  the  particular  trade  or  business,  not  the 
judgment  and  opinion  of  the  witnesses ;  for  the  contract  may  be  safely  and  correctly 
interpreted  by  reference  to  the  fact  of  usage  ;  as  it  may  be  presumed,  that  such  fact 
is  known  to  the  contracting  parties,  and  that  they  contract  in  conformity  thereto  ; 
but  the  judgment  or  opinion  of  the  witnesses  called,  affords  no  safe  guide  for  inter- 
pretation, as  such  judgment  or  opinion  is  confined  to  their  own  knowledge.  And, 
upon  referring  to  the  notes  of  the  evidence  on  the  trial,  we  are  inclined  to  think  that 
the  evidence  offered  fell  under  the  latter  character  and  description,  and,  upon  that 
ground,  that  it  was  properly  withdrawn  by  the  judge  from  the  consideration 
of  the  jury. 

It  becomes  unnecessary,  however,  from  the  course  which  the  cause  has  taken,  that 
we  should  arrive  at  a  positive  opinion  on  this  point ;  for  we  all  agree  in  thinking  that, 
if  the  evidence  had  been  submitted  to  the  jury,  they  ought  to  have  found  their  verdict 
for  the  plaintiffs.  The  contract  itself,  as  it  appears  to  us,  speaks  with  much  plainness 
and  precision.  The  words  "cargo"  and  '-freight"  do,  prima  facie,  and  in  their 
natural  and  ordinary  meaning,  refer  to  goods  only  ;  and  where,  in  the  same  document, 
occur  the  words  [745]  "cabin  passengers"  and  "passage-money,"  and  a  contract  is 
made  between  the  same  parties  as  to  such  latter  mentioned  subject-matter,  the 
inference  is  almost  irresistible,  that  the  former  words  were  not  intended,  within  the 
meaning  of  the  contracting  parties,  to  comprise  passengers  and  passage-money  of  any 
description  :  the  parties  shewing  themselves  capable  of  making  a  contract  as  to 
passengers  by  their  proper  and  specific  name.  In  order,  therefore,  to  vary  the  ordinary 
meaning  of  such  plain  words,  and  to  make  them  comprise  passengers  and  passage- 
money  as  well  as  goods,  we  think  the  evidence  ought  to  have  been  clear,  cogent,  and 
irresistible :  whereas,  at  the  trial,  although  two  witnesses  spoke  of  the  usual  course 
and  practice  of  the  trade,  the  third  spoke  of  his  own  judgment  only  ;  no  instance  of 
such  construction  is  stated  by  any  of  the  witnesses  within  their  own  knowledge ;  and 
the  agreement  itself  is  declared  not  to  be  according  to  the  usual  course  of  things. 
The  fair  inference  to  be  drawn  from  their  testimony  at  the  trial,  appears  to  us  to  be, 
— that  it  is  customary,  in  calculating  the  earnings  of  a  ship  or  making  up  the  account 
of  the  earnings,  to  include  money  paid  for  steerage  passengers,  but  that  there  is  no 
general  usage,  that,  in  a  contract  of  this  description,  such  meaning  should  prevail. 

We  therefore  think,  upon  this  evidence,  that  instead  of  a  new  trial,  the  verdict 
which  has  been  found  for  the  defendants  upon  the  first  count,  should  be  set  aside,  on 
the  usual  terms,  and  be  entered  for  the  plaintiffs  for  such  sum  as  shall  be  ascertained 
between  the  parties,  under  the  agreement  entered  into. 

Kule  accordingly  (a). 

(a)  In  construing  a  usual  mercantile  contract,  the  question  would  seem  to  be, — in 
what  sense  have  the  terms  been  used  in  similar  contracts  I  in  the  case  of  an  unusual 
contract, — have  the  terms  acquired  any,  and  what,  peculiar  meaning  in  general 
mercantile  language  or  in  the  particular  trade  1 
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[746]     Antonio  Bonzi  and  Lewis  Bonzi  v.  Patrick  Maxwell  Stewart. 

June  29,  1844. 

To  trover  by  A.  against  B.,  for  bales  of  goods,  B.  pleaded  that  C.  was  the  factor  of 
A.,  and  was,  as  such  factor,  intrusted  by  A.  with  the  dock-warrants  for  the  delivery 
of  the  bales  ;  that  C.  applied  to  B.  for  an  advance  of  money  upon  the  pledge  of  the 
bales  ;  that  it  was  agreed  between  B.  and  C.  that  C.  should  pledge  the  bales  with 
B.  as  a  security  for  the  money,  which  B.  agreed  to  advance  to  C.  ;  that  in  pursuance 
of  this  agreement  C.  delivered  the  dock-warrants  to  B.,  and  B.  advanced  the  money, 
without  notice  that  C.  was  not  the  owner  of  the  bales.  A.  replied,  that  C.  was  not 
intrusted  with  the  dock-warrants  ;  nor  did  C.  agree  with  B.  for  the  pledging  of  the 
bales,  modo  et  forma. — Held,  upon  special  demurrer,  that  the  replication  was  bad 
for  duplicity,  inasmuch  as  the  denial  of  either  of  the  facts  traversed  by  the  replica- 
tion, would  have  been  an  answer  to  the  plea  (a)1. — But,  after  argument  and  after  the 
opinion  of  the  court  had  been  pronounced,  the  plaintiff  had  leave  to  amend. 

Trover,  for  sixteen  bales  of  silk. 

The  third  plea  (which  is  set  out  at  length,  ante,  vol.  iv.  p.  '295),  as  to  four  bales  of 
silk,  parcel,  &c,  alleged  that  Douglas,  Anderson,  &  Co.,  as  the  factors  and  agents  of 
the  plaint  ill's,  were  intrusted  by  them  with  certain  dock-warrants  for  the  delivery  of 
these  four  bales,  and  applied  to  the  defendant  for  an  advance  of  money  upon  the 
pledge  of  the  said  four  bales;  and  that  it  was  agreed  between  the  defendant  and 
[)ouglas,  Anderson,  ,V  Co.  that  they  should  pledge  with  the  defendant  the  tour  bales, 
;is  a  security  for  the  money.  The  plea  further  alleged  the  delivery  of  the  dock 
warrants,  the  pledging  of  the  bales,  and  an  advance  of  money  thereupon,  and  so 
justified  the  conversion  of  the  bales  to  the  use  of  the  defendant. 

The  4th,  5th,  6th,  and  7th  pleas  set  up  defences  of  a  similar  nature,  in  respect  of 
other  bales  of  silk. 

Replication  to  the  3d  plea  that  Douglas,  Anderson,  &  Co.  were  not  so  intrusted 
«  it  h,  and  in  possession  of,  the  dock-warrants  in  that  plea  mentioned,  or  of  any  of  them, 
[747]  nor  did  they  agree  with  the  defendant  for  the  pledge  of  the  four  bales  of  silk, 
parcel,  &c,  or  of  any  part  thereof,  modo  et  forma;  concluding  to  the  country. 

There  were  similar  replications  to  the  4th,  5th,  6th,  and  7th  pleas. 

Special  demurrer  to  the  replication  to  the  3d  plea,  assigning  for  causes,  "that  the 
said  replication  is  double,  in  this,  that  it  attempts  to  put  in  issue  several  distinct  and 
material  matters  alleged  in  the  plea,  that  is  to  say,  that  Douglas,  Anderson,  &  Co. 
were  intrusted  with,  and  in  possession  of,  the  dock-warrants  in  the  plea  mentioned, 
and  that  they  agreed  with  the  defendant  for  the  pledge  of  the  four  bales  of  silk  as  in 
the  plea,  mentioned  ;  and  also  for  that  the  plaintiffs  ought  by  their  replication  to  bave 
wlected  ami  traversed  one  materia]  fact  stated  in  the  plea  only,  and  not  the  two  facts 
traversed  by  the  replication  "  (a)2. 

'")'   See  the  note  to  Robinson  v.  Bale;/,  1  Smith,  Lea.  ('a.  247. 
(")-  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were  as  follows  : 
— ''The  plaintiffs  will  contend  that  neither  of  their  several  replications  demurred  to, 

bad  for  duplicity,  which  appears  to  be  the  only  objection  raised  to  them  ;   that  each 

of  such  replications  amounts  but  to  a  traverse  of  a  connected  proposition,  advanced 

by  the  plea  to  whieh  it  is  addressed  :  that  sinh  proposition  is,  that  a  valid  pledge  was 
made  Under  the  factors'  act  ;   that,  to   constitute   a.  valid  pledge  under  the  factors'  ait, 

there  must  have  been   an   intrusting  with   tin'  warrants,  a   possession   of   them,  and  an 

agreement  to  pledge,  and  that  the  replications  involve  but  a  traverse  of  this  ec acted 

proposition;  that,  wherever  a  number  of  facte  must  necessarily  exist  contemporane- 
ously, and  concur  towards  the  establishment  of  a  legal  proposition,  such  proposition, 

BO   made   up  of  several   facts,  may  be   traversed    in   a   conjunctive   form,  even   though 

amounting  to  a  mixture  of  law  and  fact,  according  to  Romford  v.  Copdamd,  6  Ad.  a 
EL  182,  I  Y  &  P.  (171  ;  Robinson  v.  Raley,  I  Burr.  316;  O'Brien  v.  Saxon,  2  B.  &  0, 
908,  i  D,  &  I;.  57'.);  Brogdem  v.  Marriott,  2  S.  C.  17:;,  2  Scott,  703;  Pigeon  v.  Osborn, 
12  Ad.  &  El.  715,  4  P.  &  D.  345,  9  Dowl.  P.  C.  51  l.  and  various  other  cases  which 
will  be  referred  to  in  the  argument;  that  each  of  the  replications  demurred  to,  is 
single,  and  well  pleaded  in  form ;  that  the  defendant's  proof  would  be  inversely  the 
same  under  the  present  form  of  traverse,  as  under  any  traverse  suggested  by  the 
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[748]  There  were  similar  demurrers  to  the  other  replications. 

The  case  was  argued  in  last  term  (coram  Tindal  C.  J.,  and  Coltman  J.). 

Shee  Serjt.,  in  support  of  the  demurrer.  Each  of  these  pleas  consists  of  several 
distinct  and  separate  material  allegations — that  Douglas,  Anderson,  &  Co.  were 
intrusted  as  the  factors  of  the  plaintiffs  with  the  dock-warrants  in  question — that 
Douglas,  Anderson,  &  Co.  agreed  to  pledge  the  dock-warrants  with  the  defendant — 
that  they  did  so  pledge  them — and  that  the  defendant  had  no  notice,  at  the  time  of 
the  pledge,  that  they  were  not  the  bona  fide  holders  of  these  documents.  The  replica- 
tions select  two  of  these  propositions,  the  first  and  second,  and  traverse  them.  The 
replications,  therefore,  are  double.  All  the  dicta  to  he  found  in  the  cases,  are 
subordinate  to  the  general  rule  as  to  the  singleness  of  the  issue — that  is,  that  every 
pleading  must  contain  only  one  answer  to  the  preceding  pleading.  It  will,  perhaps, 
be  contended,  that,  as  all  the  allegations  in  a  plea  may  be  put  in  issue  by  the  replica- 
tion de  injuria,  where  it  is  admissible,  so  the}'  may  also  be  put  in  issue  by  a  cumulative 
traverse.  Xo  doubt,  an  answer  to  a  previous  pleading  may  consist  of  one  fact,  or  of 
several ;  but  if  a  pleading  gives  two  answers,  it  is  double.  The  replication  de  injuria 
is  an  exception  to  the  general  rule.  The  replications  in  this  case  contain  two  distinct 
answers  to  the  defence  set  up  by  the  pleas.  The  principal  case  relied  upon  by  the 
other  side  is  L'<ihiit<nn  v.  Raley  (1  Burr.  316,  Smith's  Leading  Cases,  240).  All  the 
confusion  which  occurs  in  the  [749]  latter  eases,  has  arisen  from  what  appears  to  have 
been  said  by  Lord  Mansfield  C.  J.  in  that  case.  That  was  an  action  of  trespass  quare 
clausum  fregit,  and  the  defendant  pleaded  a  right  of  common  for  his  commonable 
cattle,  levant  and  couchant  upon  the  premises ;  the  replication  alleged  that  the  cattle 
were  not  the  defendant's  own  cattle,  levant  and  couchant  upon  the  premises,  and 
commonable  cattle ;  the  replication  was  demurred  to  as  being  multifarious ;  and  it 
was  held  not  to  be  so.  Lord  Mansfield  C.  -T.  said,  "It  is  true,  you  must  take  issue 
upon  a  single  point ;  but  it  is  not  necessary  that  this  single  point  should  consist  only 
of  a  single  fact.  Here,  the  point  is,  the  cattle  being  entitled  to  common  ;  this  is  the 
single  point  of  the  defence.  But,  in  fact,  they  must  be  both  his  own  cattle,  and  also 
levant  and  couchant  ;  which  are  two  different  essential  circumstances  of  their  being 
entitled  to  common  ;  and  both  of  them  absolutely  requisite."  Dennison  J.  added, 
"  Here,  the  question  is,  one  single  proposition,  viz.,  the  measure  of  the  common  ;  and 
the  measure  of  the  common  is,  the  levancy  and  couchancy  jointly  with  the  property." 
The  "  single  point  "  or  single  proposition  "  there  mentioned,  does  not  mean  a  single 
defence.  There  was  another  fact  alleged  in  that  plea,  necessary  to  the  defence,  which 
was  not  traversed,  namely,  that  the  defendant  had  a  right  to  common  ;  if  that  fact 
had  been  traversed,  there  would  have  been  an  answer  to  the  action  ;  but  it  could  not 
be  traversed  jointly  with  the  other  facts.  [Tindal  C.  J.  I  thought  that  the  replica- 
tion in  that  case  embodied  a  traverse  of  every  thing  necessary  to  make  a  complete 
right  of  common.]  There  were  two  "  points  "  of  defence  there,  1st,  that  the  defendant 
had  a  right  of  common,  and  2dly,  that  the  cattle  were  entitled  to  common;  the 
replication  put  in  issue  the  second  point  only — namely,  all  the  facts  necessary  to  shew 
that  the  cattle  [750]  were  entitled  to  common.  In  Bell  v.  Tuckeit  (ante,  vol.  iii.  p.  785, 
4  Scott,  N.  K.  402,  1  Dowl.  N.  S.  458),  Tindal  C.  J.  said  the  question  was,  whether 
the  several  allegations  in  the  plea  amounted  to  more  than  one  single  ground  of  defence  ; 
for,  if  so,  the  plaintiff  had  a  right,  by  his  replication,  to  put  the  defendant  to  the  proof 
of  the  whole.  And  Coltman  J.  added,  "  The  doctrine  is  clearly  established,  that  where 
the  matter  put  in  issue  amounts  only  to  one  defence,  the  whole  of  the  facts  may  be 
traversed  at  once  "  (vide  ante,  iii.  801  (b)).  These  observations  must  of  course  be  taken 
to  apply  secundum  subjectam  materiam.  In  Bennison  v.  Thelwall  (7  M.  &  W.  512),  in 
assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange  drawn  by  D.,  the 
defendant  pleaded  that  the  defendant,  by  D.,  his  agent,  paid  to  the  plaintiff's,  and 
they  then  accepted  and  received  of  D.  as  such  agent,  a  certain  sum  in  full  satisfac- 
tion of  the  cause  of  action  :  the  plaintiffs  replied  that  the  defendant,  by  D.  his  agent, 
did  not  pay  to  the  plaintiffs,  nor  did  they  accept  or  receive  of  D.  as  such  agent, 
the  said  sum  in  full  satisfaction,  &e. ;  and  it  was  held  that  this  replication  was 
good,  because  the  payment  and  acceptance  there  constituted  one  point  of  defence. 
Webb  v.  Weatherby  (1  N.  C.  502,   1  Scott,  477)  was  then  referred  to  by  Parke  B. 

demurrer  ;  and  this,  according  to  decided  cases,  is  one  test  by  which  to  try  the  validity 
of  the  replication. 
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as  an  authority  to  shew,  that  where  two  matters  form  but  one  defence,  both 
may  lie  included  in  one  traverse.  The  meaning  of  "  one  defence "  there  clearly 
is  one  point  of  defence  (vide  post,  756  (a)).      In  Brogden  v.  Marriott  (2  N.  C.  473, 

2  Scott,  703)  all  the  facts  stated  in  the  plea  constituted  but  one  single  defence, 
namely,  that  the  person  obstructing  the  trotting  of  the  horse,  was  the  servant  of 
the  plaint  ill',  and  did  it  by  his  authority.  The  same  observation  applies  to  [751] 
O'Brien  v.  Saxon  (2  B.  &  C.  908,  4  D.  &  R.  579),  and  Pigeon  v.  Osborn  (12  A.  &  E.  715, 
4  P.  &  D.  345,  9  Dowl.  P.  C.  511).  Hansford  v.  Copeland  (6  A.  &  E.  482,  1  N.  &  P.  671) 
only  decides  that  there  may  be  a  traverse  of  an  allegation  containing  a  mixed  question 
of  law  and  of  fact.  The  pleading  de  injuria  has  always  been  considered  an  anomaly. 
It  was  admitted  with  great  reluctance,  as  a  plea  in  bar  in  replevin  in  Selby  v.  Bardons 
(3  B.  &  Ad.  2),  and  Lord  Tenterden  C.  J.  there  differed  from  the  rest  of  the  court. 
The  judgment  of  the  King's  Bench  was,  however,  affirmed  in  the  Exchequer  Chamber  (e), 
and  Tindal  C.  J.  there  pointed  out  that  the  exception  in  Crogate's  case  (8  Co.  Rep.  66  b.), 
as  to  the  inadmissibility  of  the  replication  de  injuria  where  the  issue  would  present 
multiplicity  of  matter,  did  not  intend  that  separate  and  distinct  facts,  constituting 
altogether  one  defence,  might  not  be  included  in  the  general  replication.  This  form 
of  replication  was  suggested  as  being  applicable  to  actions  of  assumpsit,  by  Bayley  J. 
in  Carr  v.  Hinchliff  (4  B.  &  C.  547,  7  D.  &  R.  42),  and  was  declared  to  be  so  by  the 
court  of  Exchequer,  in  Isaac  v.  Farrar  (1  M.  &  W.  65,  Tyrwh.  &  G.  281,  4  Dowl. 
P.  C.  750),  where  the  true  reasons  of  its  application  are  stated  in  the  judgment  of  the 
court  delivered  by  Lord  Abinger  C.  B.  About  the  same  time  a  similar  decision  was 
come  to  by  this  court  in  Griffin  v.  Yates  (2  N.  C.  579,  2  Scott,  845,  4  Dowl.  P.  C.  647) ; 
where  a  replication,  not  unlike  the  present,  was  held  to  be  double,  but  the  court  gave 
the  plaintiff  leave  to  amend  by  replying  de  injuria.  In  Pwrchell  v.  Salter  (1  Q.  B.  197, 
1  G.  &  D.  682,  9  Dowl.  P.  C.  517),  the  replication  de  injuria  was  held  admissible  in 
debt  upon  simple  contract  (m).  That  decision  indeed  was  [752]  subsequently  overruled 
in  the  Exchequer  Chamber  (Salter  v.  Pwrchell,  1  Q.  B.  209,  1  G.  &  D.  693)  upon  the 
ground,  that  the  plea  of  set-off  to  which  de  injuria  was  replied,  was  a  plea  in  discharge 
and  not  in  excuse;  and  that  the  particular  plea  there  set  up  an  authority  derived  from 
the  plaintiff,  so  as  to  bring  the  case  within  the  exceptions  in  Crogate's  case.  So,  in  this 
case  an  authority  is,  by  the  plea,  derived  from  the  plaintiff;  the  replication  de  injuria 
could,  therefore,  not  be  admissible.  But  if  the  court  holds  that  the  traverse,  as  pleaded 
in  the  replication,  is  good,  they  will  enable  the  plaintiff  to  do  what  he  could  not  do 
by  the  more  general  replication  de  injuria.  The  whole  object  of  pleading  is  to  obtain 
singleness  in  the  issue  ;  and,  therefore,  no  plea  or  subsequent  pleading  is  to  contain 
Beveral  distinct  answers  to  that  which  preceded  it;  Steph.  Pleading,  p.  286  (5th  edit.). 
Instances  arc  there  given  in  which  traverses  have  been  held  bad  for  duplicity  ;  as  in 
Humphreys  v.  Churchman  (Cas.  temp.  Hardw.  289),  where  the  plaintiff  declared  in 
trespass  for  breaking  and  entering  his  stable,  cutting  asunder  a  beam,  and  throwing 
down  the  tiles  of  the  roof  ;  the  defendant  justified  as  servant  to  Sir  H.  G.,  and  pleaded 
that  Sir  II.  G.  was  seised  of  a  wall  in  his  demesne  as  of  fee,  and  because  the  beam 
was  placed  in  the  wall  of  the  said  Sir  H.  G.  without  his  consent,  the  defendant  as  his 
Bervant,  in  order  to  remove  this  nuisance,  did  enter  the  stable,  and  cut  the  beam  as 
near  to  the  wall  as  he  could,  doing  as  little  damage  as  possible,  and  thereby  the  tiles 
were  thrown  down:  the  plaintiff  replied,  traversing  that  the  wall  was  Sir  II.  G.'s  ; 
and  then  further  pleaded,  that  the  defendant  (if  his  own  wrong  did  throw  down  the 
tiles,  for  the  cutting  the  beam  as  aforesaid.  And  the  court  [753]  held,  that  the  first 
traverse  being  a  complete  answer  to  the  whole,  the  second  made  the  replication  double. 
That  ease  is  not  distinguishable  in  principle  from  the  present.  It  shews  that  the  term 
"poinl  nf  defence"  cannot  be  considered  co-extensive  with  "defence."  If  hero  the 
traverse  had  been  that  Douglas,  Anderson,  A  Co.  were  not  intrusted  with  the  dork- 
warrants,  that  would  have  been  answer  to  the  whole  plea;  so,  if  the  plaintiffs  had 
traversed  the  allegation  that  Douglas,  Anderson,  .V  Co.  had  agreed  to  pledge  the  bales 
of  silk  with  the  defendant.     [Coltman  J.     So,  it   might  be  said,  that   in   Robinson  v. 

(«)  Bardons  v.  Selby,  in  Error,  9  Bingh.  756,  3  Moo.  &  Sc.   280,  1  C.  &  M.  500, 

3  Tyrwh.  431. 

(in)  The  same  court  had  previously  come  to  a  similar  decision  in  assumpsit,  in 
ll'iitsin,  v.  Wilks,  5  A.  A  E  237,  6  N.  &  M.  752  ;  and  Reynolds  v.  Blackburn,  7  A.  .V  E. 
161,  2  N.  &  P.  136   6  Dowl  P.  C.  IV. 
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Haley,  the  plaintiff  might  have  limited  himself  to  traverse  one  fact,  which  would  have 
been  an  answer  to  the  plea,  such  as  that  the  cattle  were  not  the  defendant's  own,  or 
that  they  were  not  commonable  cattle  levant  and  couchant.  Tindal  C.  J.  It  is  so 
difficult  to  apply  the  rule  in  such  cases.  The  other  side  will  probably  contend  that 
here,  the  plea  sets  up  various  facts,  which  go  to  constitute  a  rightful  pledge,  and  that 
the  replication  puts  some  of  these  in  issue.]  The  rule  is  exemplified  in  Bro.  Ab.  tit. 
Double  Plee,  pi.  90  (a).  In  Smith  v.  Dim,  (1  A  &E.  1,  2N.  &P.  I,  4  Dowl.  P.  C.  571), 
the  plaintiff  declared  upon  a  contract  by  which  the  defendant  bargained  for  a  certain 
number  of  oak-trees,  to  be  well  taken  up  by  the  plaintiff,  [754]  and  delivered  to  the 
defendant ;  and  the  declaration  alleged  that  the  plaintiff  well  and  properly  took  up 
for  the  defendant  the  oak-trees,  and  was  ready  to  deliver,  and  tendered,  them  to  him ; 
ami  a  plea  that  the  plaintiff  did  not  well  and  properly  take  up  for,  or  tender  or  offer 
to  deliver  to,  the  defendant  the  trees,  or,  &c,  was  held  bad  for  duplicity. 

It  is  further  suggested  in  the  points  marked  for  argument  on  the  part  of  the 
plaintiff,  that  the  proof  would  be  precisely  the  same  under  the  present  traverse,  as 
under  any  one  suggested  by  the  demurrer:  but  that  is  not  so.  If  the  plaintiffs  had 
traversed  the  agreement  to  pledge  only,  it  would  not  have  been  necessary  to  prove 
that  Douglas,  Anderson,  &  Co.  were  intrusted  with  the  dock-warrants,  so,  if  they  had 
traversed  the  fact  of  pledging  merely  ;  or,  vice  versa,  if  they  had  traversed  the  fact  of 
the  factors  being  intrusted  with  the  dock-warrants,  it  would  not  have  been  necessary 
to  prove  the  agreement  to  pledge,  or  the  fact  of  pledging.  At  present,  two  distinct 
points  of  defence  are  traversed,  each  of  which  is  to  be  proved  by  different  evidence. 
If  one  alone  had  been  traversed,  the  non-traversing  of  the  other  would  not  have 
amounted  to  an  admission,  according  to  the  doctrine  laid  clown  by  Alderson  B.  in 
Edmimds  v.  Groves  (2  M.  >V-  W.  (142). "" 

Sir  T.  Wilde  Serjt.,  contra.  The  effect  of  the  plea  in  question  is  to  set  up  a 
special  lien  under  the  factor's  act:  it  does  not  shew  any  authority  from  the  plaintiff 
to  the  defendant,  or  even  any  authority  to  Douglas,  Anderson,  &  Co.  to  pledge  the 
silk  ;  the  effect  of  the  statute  being,  that  such  a  pledge  under  certain  circumstances, 
although  a  wrongful  act  on  the  part  of  the  factor,  is  to  lie  considered  valid  as  against 
the  principal.  [755]  The  defendant's  lien  is  the  single  point  of  defence;  but  it  is 
constituted  of  the  several  facts  which  are  set  out  in  the  plea ;  and  the  principle  is 
clearly  established,  that  where  several  facts  are  necessarily  stated  in  order  to  con- 
stitute one  point  of  defence,  all  those  facts  may  lie  traversed.  The  test  as  to  duplicity 
is,  not  whether  a  traverse  of  one  of  several  facts  would  be  an  answer  to  the  preceding 
pleading,  but  whether  those  several  facts  are  all  necessarily  alleged  in  that  pleading, 
either  as  a  single  ground  of  defence  in  a  plea,  or  as  a  single  matter  of  answer  in  any 
subsequent  pleading.  Here  if  it  was  necessary  for  the  defendant  to  allege  and  prove 
the  several  facts  contained  in  this  plea,  in  order  to  shew  one  single  ground  of  defence, 
namely,  lien,  it  is  competent  to  the  plaintiff'  to  traverse  all  those  facts;  although  it 
may  be  that  the  traverse  of  one  of  them  would  be  an  answer  to  the  plea.  In  Robinson 
v.  Raley,  the  defendant  pleaded  several  facts  in  order  to  shew  a  right  of  common,  and 
it  was  held  that  the  plaintiff'  was  entitled  to  traverse  all  the  facts  constituting  that 
right,  although  if  he  had  selected  one  of  these  facts  to  traverse  it  would  equally  have 
been  an  answer  to  the  defence.  In  Bowie*  v.  Lusty  '4  Bingh.  428,  1  Moo.  &  P.  102), 
which  was  a  writ  of  entry  sur  abatement,  where  the  demandant  claimed  as  heir  to 
R.  S.,  the  tenant  pleaded  that  E.  S.  devised  the  estate  to  T.,  who  devised  it  to  S.  wife 
of  C,  and  that  they,  in  right  of  S.,  levied  a  fine  to  the  tenant.  It  was  objected  that 
this  plea  was  double,  upon  the  ground  that  either  the  devise  or  the  fine  furnished  a 

(a)  "  Debt  upon  bond,  which  was  on  condition  to  abide  by  the  award  of  J.  N.,  so 
that  the  same  was  made  and  delivered  to  the  parties  by  such  a  day  ;  the  defendant 
says  that  no  award  was  made  or  delivered  before  that  day  ;  and  it  is  doable,  per  totam 
curiam,  for  it  is  a  good  plea  that  he  made  not  any  award  by  the  day,  and  it  is  a  good 
plea  that  he  delivered  not  the  award  before  the  day,  (sed  vide  Kitch.  232  b.,  Com. 
Dig.  Pleader  (R.  6),  contra)  et  idem,  quod  non  deliberavit  arbitrium  in  scriptura,  &c, 
where  the  submission  is — to  be  (that  the  award  should  be)  delivered  in  writing." 
Citing  5  H.  7  (M.  5  H.  7,  fo.  7,  pi.  14).  In  that  case  the  court  point  out,  as  one  of 
the  inconveniences  which  would  result  from  allowing  such  a  plea,  that  the  award  may 
be  made  in  one  countv,  and  delivered  in  another.  As  to  which,  see  1  Wms.  Saund. 
246  b. 
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complete  defence,  but  the  court  held  otherwise  ;  and  Park  J.,  in  giving  the  judgment 
of  the  court,  thus  laid  down  the  rule: — "First  of  all,  no  matter  will  operate  to  make 
a  pleading  double,  that  is  only  pleaded  as  a  necessary  inducement  to  another  allega- 
tion. I  admit  the  rule  [756]  laid  down  by  Lord  C.  B.  Comyns,  that  if  a  plea  con- 
tains duplicity,  and  alleges  several  distinct  matters  (which  require  several  and  distinct 
answers)  to  the  same  thing,  that  would  be  bad.  (Com.  Dig.  tit.  Pleader,  E.  2.) — But 
no  matters,  however  multifarious,  will  operate  to  make  a  pleading  double,  provided 
that  ail  taken  together  constitute  but  one  connected  proposition  or  entire  point.  .  .  . 
The  true  rule  in  pleading  I  take  to  be  this,  that  duplicity  is,  where  two  distinct 
matters,  not  being  part  of  one  entire  defence,  are  attempted  to  be  put  in  issue.  But 
this  can  never  apply  to,  nor  does  it  ever  preclude  a  party  from,  introducing  several 
matters  into  a  plea,  if  they  are  constituent  parts  of  the  same  defence.  For  though  it 
be  true  that  issue  must  be  taken  on  a  single  point,  yet  it  is  not  necessary,  nor  ever  can 
be,  that  such  single  point  must  consist  only  of  one  single  fact."  And  his  lordship 
referred  to  Robinson  v.  Raley,  as  an  apt  illustration  of  the  rule.  So,  in  Selby  v.  Bardons, 
Patteson  J.  refers  to  the  cases  of  Robinson  v.  Rale;/  and  O'lliirn  v.  Samn,  as  authorities 
to  shew  that  the  replication  de  injuria  is  not  objectionable  on  account  of  its  putting  in 
issue  several  facts,  "  provided  the  several  facts,  so  put  in  issue,  constitute  one  cause  of 
defence  ;  which,  as  it  seems  to  me  "  (his  lordship  said)  "  they  always  will,  where  the 
plea  is  properly  pleaded,  however  numerous  they  may  be  ;  since,  if  they  constitute 
more  than  one  cause,  the  plea  will  be  double"  (a).  The  same  principle  is  laid  down 
by  the  court  in  Pwchell  v.  Salter.  In  Bell  v.  Tuckett,  Tindal  C.  J.  said,  "  I  have  always 
understood  the  rule  to  be,  that  a  plea  or  replication  is  double  where  it  contains  two 
or  more  substantive  answers  ;  as  for  instance,  in  [757]  assumpsit,  a  plea  alleging  a 
misnomer  and  a  non-joinder  of  parties,  would  be  a  double  plea  in  abatement.  So,  in 
an  action  for  goods  sold  and  delivered,  a  plea  alleging  payment  and  also  a  release 
would  be  bad  for  duplicity,  as  putting  forward  two  several  defences,  each  of  which 
would  be  a  complete  answer  to  the  action.  .  .  .  Now,  unless  the  defendant  makes 
out  that  the  pica  amounts  to  a  release,  it  affords  no  answer."  And  subsequently  his 
lordship,  after  commenting  upon  Bennison  v.  Thelwall,  observed,  "That  ease  brings  the 
question  to  the  well-known  distinction  between  a  replication  putting  in  issue  several 
allegations  in  the  plea,  either  of  which,  per  se,  would  be  a  good  answer,  and  a  replica- 
tion taking  issue  on  several  allegations  which  together  amount  only  to  one  single 
defence  " 

In  Griffin  v.  Yates  it  was  not  decided  that  the  separate  facts  might  not  be  traversed  ; 
the  court  merely  suggested  that  the  shortest  way  of  doing  so  was  by  replying  dc 
injuria,  as  in  Isaac  v.  Farrar.  Several  facts  were  also  allowed  to  be  put  in  issue  in 
fTilkins  v.  Boutcher  (ante,  vol.  iii.  p.  807,  -1  Scott,  N.  R,  425,  1  Dowl.  N.  S.  478),  Eden 
v.  Twile  (10  M.  &  W.  635,  2  Dowl.  X.  S.  159),  Scott  v.  Chappelow  (ante,  vol.  iv.  p.  336, 
5Scott,N.  H.  148,2  Dowl.  N.  S.  IS),  Garten  v.  Robinson  (2  Dowl.  X.  S.  41),  and 
Webbv.  Weatherby(]  N.  C.  502,  1  Scott,. 1 77).  Br ogdenv.  Marriott  (2  X.  C.  47: •'>,  2  Scott, 
703)  is  strongly  in  point  for  the  plaint  ill's,  and  in  principle  is  not  to  be  distinguished 
from  the  present  case.  Until  v.  Green  (I  M.  &  W.  328)  is  quite  consistent  with  the 
above   principle;   and    Lord    Abinger  C.    B.   there   observed,  in    the   course   of   the 

argument  :     "  If  you  put  two  distinct  defences  in1 e  plea,  lias  not  the  plaintiff  a 

right  to  reply  to  both  '"  In  Palmer  v.  Gooden  (7  M.  &  \V.  186)  the  defendant  pleaded 
to  an  action  of  covenant  for  rent  [758]  due  for  turnpike-tolls,  that,  before  it  became 
due,  the  trustees  entered  into  and   u] a   certain  part    of   the  tolls,  anil  then  ejected 

the  defendant  from  the  possession  thereof;  the  plaintiff  replied  that  the  trustees  did 

not  enter  into  and  upon  the  said  pari  of  the  tolls,  or  eject  the  defendant  from  the 
possession  thereof,  modo  et  forma  ;  and  this  replication  was  held  bad  by  the  court  of 
Exchequer,  as  putting  in  issue  not  only  the  expulsion,  which  was  the  only  material 
allegation  of  the  plea,  but  also  the  entry,  which  was  immaterial  But  this  decision 
was  reversed  in  error  (8  M.  &  W.  890),  upon  the  ground  thai  the  defendant  having 
mixed  up  the  entry  and  expulsion  as  constituting  the  eviction  (i),  the  plaintiff  had  a 

(a)  3  15.  &  Ad.  9.      It  seems  to  follow,  that  in  all  cases  where  the  pica  is  good,  the 

issue  taken  by  the  replication  eai t  be  double;  a   rule   which,  if  adopted,  will    be   of 

more  easy  application  than  the  rule  in  Orogate's  rase. 

(b)  In  the  ease  cited,  the  one  act — adverse  perception — would  constitute  both  the 
entry  and  the  expulsion  alleged. 
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right  to  follow  him,  and  to  accept  the  issue  as  tendered.  In  Moon1  v.  Boulcott  (1  N.  C. 
323,  1  Scott,  122,  3  Dowl.  P.  C.  145),  where,  to  an  action  on  an  attorney's  bill,  the 
defendant  pleaded  that  the  liill  was  for  work  at  law  and  in  equity,  and  had  not  been 
delivered  a  month  before  action,  a  replication  that  the  hill  was  not  for  work  at  law 
and  in  equity,  was  held  bad,  not  as  being  double,  but  as  tendering  an  immaterial 
issue  :  since  the  plea  was  an  answer  to  the  action  if  the  claim  were  for  charges  either 
at  law  or  in  equity.  The  cases  which  have  been  decided  upon  the  doctrine  of 
negative-pregnancy,  such  as  Mi/ii  v.  Cde(d),  stand  upon  a  totally  different  footing. 

Shee  Serjt.,  in  reply,  referred  to  Co.  Lift.  126  a.  to  shew  that  an  issue  must  be 
upon  a  single  point. 

Cur.  adv.  vult. 

TlNDAL  C.  J.  now  delivered  the  judgment  of  the  court.  This  is  an  action  of 
trover,  to  which  the  defendant  has  pleaded  various  pleas  ;  and,  the  plaintiff'  [759] 
having  replied,  the  defendant  has  demurred  to  the  replications  to  the  third,  fourth, 
fifth,  sixth,  and  seventh  pleas. 

As  the  same  question  arises  upon  each  of  the  replications,  it  is  sufficient  to  advert 
to  the  third  plea  and  the  replication  thereto.  That  replication  is  objected  to  on  the 
ground  that  it  is  double,  and  puts  in  issue  two  separate  and  independent  facts,  either 
of  which,  it  is  contended,  is  separately  traversable,  and  the  traverse  of  either  of  which 
is  said  to  afford  a  complete  answer  to  the  plea,  namely,  the  fact  of  Douglas,  Anderson, 
&  Co.  being  intrusted  with  the  dock-warrants  mentioned  in  the  plea,  and  also  the  fact 
of  their  agreeing  to  pledge  the  bales  of  silk  described  in  those  dock-warrants. 

As  a  general  proposition,  it  cannot  be  denied  that  a  number  of  facts  may  be  so 
connected  together  as  to  form  but  one  point  of  defence,  so  as  to  admit  of  their  being 
all  put  in  issue  in  one  and  the  same  traverse  :  a  familiar  illustration  of  which  rule 
occurs  where  assignees  of  a  bankrupt  sue  in  trover,  and  the  plaintiffs  allege  they  were 
possessed  as  assignees  ;  the  defendant  may  plead  that  the  plaintiff's  were  not  possessed 
as  assignees,  and  thereby  put  in  issue  the  whole  of  that  complicated  chain  of  facts 
which  goes  to  constitute  a  valid  title  in  the  plaintiffs  as  assignees.  The  difficulty, 
however,  arises,  not  in  laying  down  the  rule, — which  is  well  established, — but  in  the 
application  of  it  to  each  particular  case.  It  is  frequently  a  matter  of  difficulty  to  say 
whether  several  facts,  which  go  towards  the  constituting  a  defence,  are  so  connected 
together  as  to  form  one  complex  point  of  defence,  so  as  to  admit  of  their  being  joined 
in  one  traverse,  or  whether  the  several  facts  together  constituting  a  defence,  are  so 
disconnected  that  the  opposite  party  is  bound  to  select  one  single  insulated  fact  and 
traverse  it,  and,  by  so  doing,  to  admit  all  the  rest. 

In  the  case  of  Robinson  v.  Raley,  which  is  a  leading  [760]  case  on  this  subject,  the 
defendant,  to  an  action  of  trespass  quare  elausum  fregit,  appears  to  have  pleaded  a 
prescriptive  light  of  common,  and  that  he  put  his  cattle  into  the  locus  in  quo,  being 
his  own  commonable  cattle  levant  and  couchant.  The  plaintiff  traversed  that 
they  were  his  (the  defendant's)  own  commonable  cattle,  levant  and  couchant  ;  and  the 
court  held  that  this  whole  complex  proposition  was  capable  of  being  joined  in  one 
traverse.  This  case  has  been  followed  by  many  others  which  were  cited  in  argument, 
namely,  Benniscm  v.  ThehcalJ,  Pwckell  v.  Slain;  Bell  v.  TucketL  It  is  not  necessary  to 
examine  these  cases  in  detail,  because  the  principle  on  which  they  proceeded  was  not 
disputed,  but  only  the  application  of  that  principle  to  the  present  case. 

The  plea  in  this  case  alleges  that  Douglas,  Anderson,  &  Co.  were  intrusted  by  the 
plaintiffs  with  certain  dock-warrants  for  the  delivery  of  four  bales  of  silk,  therein 
described,  and  had  applied  to  the  defendant  for  an  advance  of  money  upon  the  pledge 
of  the  said  four  bales  of  silk,  and  that  it  was  agreed  between  the  defendant  and 
Douglas,  Anderson,  &  Co.  that  they  should  pledge  with  the  defendant  the  said  four 
bales  of  silk,  as  a  security  for  the  money.  The  plea  further  alleges  the  delivery  of 
the  dock-warrants,  the  pledging  of  the  bales  of  silk,  and  an  advance  of  money  there- 
upon, and  so  justifies  the  conversion  of  the  goods. 

The  question  is,  whether  the  two  allegations  in  the  plea,  namely,  that  Douglas, 
Anderson,  &  Co.  were  intrusted  with  the  dock-warrants  mentioned  in  the  plea,  and 
that  they  agreed  to  pledge  the  silk  mentioned  in  these  dock-warrants  with  the  defen- 
dants, constitute  one  point  of  defence  ;  or  whether  the  plea  consists  of  two  separate 

{<!)  Cro.  Jac.  87.  See  as  to  negative-pregnancy,  ante,  vol.  vi.  702,  1  C.  B.  586, 
note  (a),  col.  2. 
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and  independent  allegations,  each  of  which,  if  traversed  separately,  is  an  answer  to 
such  plea.  And  we  think  these  allegations  in  the  plea,  are  of  the  latter  description. 
They  are  allegations  of  facts  independent  [761]  of  each  other.  The  denial  that  the 
tart  ins  were  intrusted  with  the  dock-warrants,  is  a  complete  answer  to  the  plea,  and, 
if  found  for  the  plaintiff,  would  entitle  him  to  the  verdict :  again,  the  denial  that  they 
agreed  to  pledge  the  silks  with  the  defendant,  is  a  complete  answer  to  the  plea,  and, 
if  found  for  the  plaintiff,  entitles  him  to  the  verdict.  In  Robinson  v.  Raley,  where  the 
defendant  alleges  that  the  cattle  he  turned  on  to  the  locus  in  quo,  were  "  his  own 
commonable  cattle,  levant  and  couchant,"  he  is  giving  a  description  of  the  same 
Identical  cattle  ;  and  the  replication  only  denies  the  truth  of  his  entire  description  of 
the  same  cattle.  But,  in  the  present  case,  the  defence  consists  of  two  separate  facts, 
occurring  at  different  times — the  intrusting  to  the  factors  by  the  plaintiff',  at  one  time 
— the  agreement  to  pledge  between  the  factors  and  the  defendant,  at  another;  which 
facts  are  independent  of  each  other,  and  have  no  necessary  connection  (a)1.  The  present 
case  resembles  very  nearly  that  of  De  Wolf  v.  Benin,  determined  by  the  court  of 
Exchequer  in  last  term  (13  M.  &  W.  160,  2  D.  &  L.  345). 

For  the  reason  above  given,  we  think  the  replications  are  too  large,  and  ought  not 
to  be  allowed  ;  but  we  think  it  not  unreasonable, — the  question  being  one  of  consider- 
able nicety, — that  the  plaintiff  should  be  at  liberty,  if  he  shall  be  so  advised,  upon 
payment  of  costs,  to  amend  his  replication,  and  to  take  issue  on  either  of  the  separate 
allegations  in  the  plea. 

Rule  accordingly. 

[762]     Elizabeth  Davies,  Demandcmt;  W.  S.  Lowndes  (Heir  of  W.  S.  Lowndes), 

Tenant,     June  29,  1844. 

The  issuing  of  a  writ  of  right  by  journeys-accounts  after  the  31st  of  December  1834, 
is  not  warranted  by  an  original  writ  of  right  pending  on  that  day,  which  has  since 
abated  by  the  death  of  the  tenant. — But  all  the  proceedings  appearing  fully  upon 
the  count  on  the  second  writ,  the  court  refused  to  set  aside  the  writ  of  grand  cape 
and  subsequent  proceedings,  leaving  the  tenant  to  raise  the  question  by  demurrer. — 
Quaere,  whether  a  writ  by  journeys-accounts  lay  where  the  former  writ  hail  abated 
by  the  death  of  a  sole  tenant. — The  tenant  cannot,  with  the  general  mise,  plead 
other  pleas  raising  questions  of  fact  for  trial  by  an  ordinary  jury. 

This  was  a  writ  of  right  close  ('()'-'  brought  to  recover  lands  in  Buckinghamshire. 
The  writ  was  originally  sued  out  on  the  6th  of  December  1832  (b) ;  and  Thomas  1  )avies 

(a)1  In  1,'oliiii.snn  v.  llnliij  there  was  no  connection  between  the  fact  of  ownership,  the 
of  levancv  and  couehancy,  and  the  fact  that  tin;  cattle  were  of  such  kind  or  kinds 
as  to  come  within  the  description  of  commonable  cattle.  It  is  true  that  these  facts, 
ooincided  in  point  of  time,  and  also  that  they  were  such  as  could  not  have  occurred  in 
different  counties,  so  as  to  give  rise  to  the  difficulty  suggested  by  the  court  in  M.  "> 
H.  7,  fo.  7,  pi.  14,  ante,  75.'!. 

(a)3  The  tenure  being  in  capite,  infra,  765. 

(I>)  By  the  3  A-  4  YV.  1,  c.  27,  s.  36,  it  is  enacted  "that  no  writ  of  right-patent, 
right-close,  iVc.  Arc.,  and  no  other  action,  real  or  mixed  (except  a  writ  of  right  of 
dower,  or  writ  of  dower  under  nihil  habet.  Or  a  quare  impedit,  or  an  ejectment  ),  and 
no  plaint  in  the  nature  of  any  such  writ  or  action,  (except  a  plaint  for  free-bench  or 
dowci,)  shall  be  brought  after  the  .".1st  day  of  December  1834." 

By  sect,  37  it  is  enacted,  "that  when,  on  the  said  .'list  day  of  December  1834, 
any  person  who  shall  not  have  a  right  of  entry  to  any  land,  shall  lie  entitled  to 
maintain  any  such  writ  or  action  as  aforesaid  in  respect  of  such  land,  such  writ  or 
action  may  be  brought  at  any  time  before  the  1st  day  .lime  1835,  in  case  the  same 
might  have  been  brought  if  this  act  had  not  been  made,  notwithstanding  the  period 
of  twenty  years,  hereinbefore  limited,  shall  have  expired." 

By  sect,   38  it  is  enacted,   "that    when,  on   the  said    1st   day  of  June    1835,   any 

person  whose    Hght  of  entry  to  any  land  shall  have   1 u  taken  away    by   any  descent 

east,  discontinuance,  or  warranty,  might  maintain  any  such  writ  or  action  as  aforesaid 
in  respect  of  such  land,  such  writ  or  action  may  be  brought  after  the  said  1st  day  of 
June   1835,  but  only  within  the  period  dining  which,  by  virtue  of  the  provisions  of 
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and  (the  present  demandant)  Elizabeth  his  wife  [763]  were  the  demandants  therein 
in  the  right  of  the  said  Elizabeth. 

The  mise  was  joined  on  the  mere  right  (see  the  pleadings,  1  N.  C.  597,  2  Scott,  71). 

The  cause  was  twice  tried  at  the  bar  of  this  court  in  Easter  term,  1835  (cor. 
Tindal  C.  J.,  Park,  Gaselee,  and  Bosanquet  JJ.),  and  at  the  sittings  after  Michaelmas 
vacation,  1838  (cor.  Tindal  C.  J.,  Yaughan,  Bosanquet,  and  Coltman  JJ.) ;  and,  on  both 
occasions,  the  grand  assise  returned  a  verdict  for  the  tenant  (</). 

Between  the  two  trials  (viz.  on  the  9th  of  May  1835),  Thomas  Davies  died  ;  and  a 
suggestion  of  that  fact  was  duly  entered  upon  the  record. 

A  bill  of  exceptions  having  been  tendered  at  the  second  trial,  the  errors  assigned 
were  argued  in  the  Exchequer  Chamber  in  Hilary  and  Michaelmas  vacations,  1842, 
when  that  court  again  awarded  a  venire  de  novo  (ante,  vol.  vi.  p.  4-71,  7  Scott, 
N.  R.  141). 

Between  the  finding  of  the  second  verdict  and  the  first  argument  on  the  last- 
mentioned  bill  of  exceptions  (viz.  on  the  17th  of  May  1840),  the  tenant  died. 

In  Hilary  vacation,  1843  (see  ante,  vol.  vi.  p.  529,  8  Scott,  N.  K.  539),  a  fresh 
writ,  by  journeys-accounts,  was  sued  out  against  the  present  tenant,  as  heir(//)  of  the 
former  tenant.  In  the  following  Easter  term,  an  application  was  made  in  Chancery, 
on  behalf  of  the  tenant,  to  set  aside  this  writ,  on  the  ground  of  its  having  issued  after 
the  31st  of  December  1834  (vide  ante,  762  (a)).  The  Lord  Chancellor  ultimately 
refused  the  application  (vide  ante,  vol.  vi.  p.  529,  7  Scott,  N.  R.  217). 

On  the  29th  of  April  1843  (pending  the  motion  before  the  Chancellor),  the  tenant 
not  having  appeared,  [764]  a  writ  of  grand  cape  issued,  under  which  he  was  summoned  ; 
and  on  the  3d  of  May  an  appearance  was  entered  for  him. 

On  the  2d  of  November  the  demandant  delivered  a  count  as  follows  : — 

"Buckinghamshire,  to  wit. — Elizabeth  Davies,  by  Daniel  Davies,  her  attorney, 
t demands  against  William  Selby  Lowndes  the  manors  of  Whaddon  Nash  Giffords, 
otherwise  called  Whaddon  Nash  and  of  Giffords  manor,  in  Whaddon,  Tottenhoe,  other- 
wise Tattenhoe,  otherwise  Tatnall,  otherwise  Tattenhall,  and  Westbury,  otherwise 
Westberry,  and  of  the  manor  of  Wavendon,  otherwise  called  Wandon,  otherwise  called 
Whaddon  and  Nash,  in  the  county  of  Buckingham,  containing  divers,  to  wit,  5000 
acres  of  arable  land,  5000  acres  of  pasture  land,  &c.,  and  divers,  to  wit,  four  other 
manors  in  the  said  county  respectively,  containing  divers,  to  wit,  500  messuages,  and 
500  buildings,  Ac.  with  the  rights,  members,  and  appurtenances  to  the  said  manors 
belonging,  and  also  50  other  messuages,  50  cottages,  &c,  5000  other  acres  of  arable 
land,  &c,  with  common  of  pasture  thereunto  belonging  and  appertaining,  situate  and 
being  in  the  several  parishes  of  Whaddon,  Great  Horwood,  Little  Horwood,  Tottenhoe, 
otherwise,  &c,  Shenley,  Great  Lyndford,  Mursley,  and  Bletchley,  and  of  the  rectory 
of  Tottenhoe,  otherwise,  Ac,  with  the  appurtenances,  in  the  county  of  Buckingham, 
which  she  the  said  Elizabeth  claims  to  be  her  right  and  inheritance,  by  writ  of  our  said 
Lady  the  now  Queen,  of  right :  and  whereupon  she  says,  that,  long  before  the  commence- 
ment of  this  suit,  and  before  the  passing  of  an  act  of  parliament  made  and  passed  in  the 
session  of  parliament  holdeii  in  the  third  and  fourth  years  of  His  late  Majesty  King 
William  the  Fourth  (3  &  4  W.  4,  c.  27),  to  wit,  on  the  6th  of  December  1832,  one 
Thomas  Davies,  since  deceased,  who  then  was  the  [765]  lawful  husband  of  the  said 
Elizabeth,  together  with  her  the  said  Elizabeth,  sued  and  prosecuted,  and  there  was 
then  duly  sued  and  prosecuted  forth  of  the  High  Court  of  Chancery  of  our  Lord  the 
then  King  William  the  Fourth,  against  William  Selby  Lowndes,  since  deceased,  the 
tenant  of  the  said  premises  with  the  appurtenances,  a  certain  writ  of  onr  said  Lord 
the  King,  called  a  writ  of  right,  whereby  our  said  late  Lord  the  King  commanded  the 
then  sheriff  of  Buckinghamshire  that  he  should  command  the  said  William  Selby 
Lowndes,  since  deceased,  that  justly  and  without  delay  he  should  render  unto  the  said 
Thomas  Davies  and  Elizabeth  his  wife  the  tenements  aforesaid,  with  the  appurtenances, 
which  the  said  Thomas  Davies  and  Elizabeth  his  wife,  in  right  of  the  said  Elizabeth, 

this  act,  an  entry  might  have  been  made  upon  the  same  land  by  the  person  bringing 
such  writ  Ac,  if  his  right  of  entry  had  not  been  so  taken  away. 

(d)  See  all  the  previous  proceeedings  stated,  ante,  vol.  i.  p.  473,  vol.  vi.  p.  471. 

(h)  Whether  his  seisin  was  by  descent  or  by  purchase,  appears  to  be  immaterial. 
An  alienation  by  the  former  tenant  would  not  defeat  any  right  which  the  demandant 
might  have  to  sue  by  journeys-accounts. 
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claimed  to  be  the  right  and  inheritance  of  the  said  Elizabeth,  and  to  hold  of  our  said 
Lord  the  King,  in  chief  (a),  and  whereof  they  claimed  that  the  said  William  Selby 
Lowndes,  since  deceased,  unjustly  deforced  them  :  and  that  unless  he  the  said  William 
Selby  Lowndes,  since  deceased,  should  do  so,  and  if  the  said  Thomas  Davics  and 
Elizabeth  his  wife  should  give  the  said  sheriff  security  to  prosecute  their  claim,  then 
that  the  said  sheriff'  should  summon  by  good  summoners  the  said  William  Selby 
Lowndes,  since  deceased,  that  he  should  be  before  the  said  King's  justices,  at  West- 
minster, on  the  8th  day  of  January  next,  to  shew  wherefore  he  had  not  done  it ;  and 
that  the  said  sheriff  should  have  there  the  summoners  and  that  writ ;  which  writ  was 
tested  in  the  name  of  the  said  King  himself,  at  Westminster,  on  the  6th  day  of 
December  in  the  third  year  of  his  reign  (1832):  which  writ  of  right  was  then,  and 
before  the  return  thereof,  to  wit,  on  the  day  and  year  aforesaid,  delivered  to  the  said 
sheriff  of  Buckinghamshire  to  be  executed  in  due  form  of  law  :  that  the  said  sheriff 
afterwards,  to  wit,  [766]  on  the  8th  of  January,  3  W.  4,  returned  and  certified  to  the 
said  court  before  His  said  Majesty's  justices  at  Westminster,  amongst  other  things, 
that  by  J.  G.  and  J.  G.  the  younger  he  had  summoned  the  said  William  Selby  Lowndes, 
since  deceased,  according  to  the  said  writ  of  right,  and  that  after  the  aforesaid  summons 
made,  he  made  proclamation  of  the  said  summons,  according  to  the  form  of  the  statute  ; 
that  thereupon  such  proceedings  were  then  had  upon  the  said  writ,  in  the  said  court 
before  His  said  Majesty's  justices  of  the  Bench,  that  afterwards,  to  wit,  on  the  2d  of 
November  in  the  fourth  year  of  the  reign  of  the  said  late  King,  the  said  Thomas 
Davies,  since  deceased,  and  the  said  Elizabeth  his  wife,  the  now  demandant,  duly 
counted  in  and  upon  the  said  writ,  in  the  said  court,  and  in  and  by  their  count  in  that 
behalf,  by  A.  H.  Smith,  their  attorney,  said  that  they  demanded  against  the  said 
William  Selby  Lowndes,  since  deceased,  the  said  manors,  cic.  (setting  out  the  original 
count)  (vide  1  N.  G.  597) :  and  that  thereupon  such  proceedings  were  then  had  in  the 
said  court  before  the  justices  of  the  Bench,  that  the  said  William  Selby  Lowndes, 
since  deceased,  then,  lo  wit,  on  the  11th  of  January  in  the  fourth  year  of  the  reign 
■foresaid,  by  T.  White,  his  attorney,  came  into  the  said  court  before  the  justices  of 
the  Bench,  and  defended  the  right  of  the  said  Thomas  Davies  and  Elizabeth  his  wife 
(setting  nut  the  mise,  followed  by  the  tender  of  the  demi-mark)"  (vide  ante,  vol.  vi. 
p.  475). 

The  count  then  proceeded  to  set  out  all  the  proceedings  subsequent  to  the  tender 
of  the  demi-mark,  —the  first  trial;  the  exceptions  tendered  to  the  ruling  of  the  court 
(1  N.  C.  597,  2  Scott,  71);  the  verdict  for  the  tenant  and  judgment  thereon;  the 
suggestion  of  the  death  of  Thomas  Davies,  the  husband  of  the  demandant,  on  the 
'.ith  of  May  1834  ;  the  first  writ  of  error,  tested  the  I  1th  of  November,  [767]  6  Will.  1. 
( L835)  the  assignment  of  errors  in  the  Exchequer  Chamber  ;  the  judgment  of  re\  ersal, 
in  that  court,  of  the  judgment  of  the  court  of  Common  Pleas,  and  the  award  of  a 
venire  de  novo  thereon  (4  X.  G.  17s,  :>  Scott,  835).  It  then,  in  like  manner,  set  out 
tin-  proceedings  preparatory  to  the  second  trial ;  the  second  trial  and  the  verdict  found 
therein  for  the  tenant,  and  the  judgment  thereon;  the  exceptions  tendered  al  the 
id  trial  to  the  ruling  of  the  court  (5  X.  ( '.  161,  6  Scott,  738)  ;  the  second  writ  of 
cnoi,  tested  the  16th  of  June,  ■'!  Vict,  (suggesting the  death  of  the  former  tenant 
since  the  judgment,  leaving  a  son  ami  heir  (supra,  76.'!  (h)),  to  wit,  the  present  tenant )  ; 

tin'  assignment  of  errors  iii  tin'  Exchequer  Chamber;  (he  reversal  of  the  judg at 

of  the  court  below  ;  and  the  award  oi  another  venire  de  novo  thereon  (ante,  vol.  \  i. 
p.  171.     7  Scott,  X.  k.  111). 

The  count  then  proceeded  as  follows: — 

And  the  said   Elizabeth  further  saith  that  she  thereupon,  by  journeys-acc its, 

that  is  to  say,  within  lift  ecu  days  next  after  the  giving  oi  t  he  last  mentii I  judgment 

by  the  said  court  of  Kxcheipier-Chamber,  and  t he  said  re\ eis.il  of  the  last  mentioned 
judgment  of  the  said  court  oi  Common  Bench,  freshly  brought  this  present  suit, 
wherein  she  now  counts  by  them,  and  w  ithiu  the  said  fifteen  days,  lo  wit,  on  the 
8th  day  of  February  L843,  suing  ami  prosecuting  Forth  oi  the  high  court  of  Chancery 
of  our  Lady  the  now  Queen  :  and  the  said  Elizabeth  did,  within  the  sanl  fifteen  d  i\  . 

to  wit,  on  the  day  and  year  last  aforesaid,  sic  ami  prosecute  forth  of  the  high  court 
"I    <   liam  cry  nl    our    Lady  the    now    Queen,  against    William    Selby   Lowndes,  the    now 

tenant  of  the  said  tenements  with  the  appurtenances,  a  certain  writ  of  '  Lady  the 

(")    I.e.  without  a  mesne;    vide  Sen  iens  ad  legem.  257,  note  (,/):    siipra,  7liL.'  (a). 
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now  Queen  ;  and  that  the  last-mentioned  writ  was  and  is  in  the  words  following,  that 
is  to  say  : — "  Vic-[768]-toria,  by  the  grace  of  God,  of  the  United  Kingdom,  &c.  to  the 
sheriff  of  Buckinghamshire  greeting :  Command  William  Selby  Lowndes,  Esq.,  that 
justly  and  without  delay  he  render  unto  Elizabeth  Davies  the  manors  of,  &c.  &c. 
setting  out  the  writ  verbatim,  which  was  of  the  same  tenor  as  the  former  writ,  mutatis 
mutandis,  summoning  the  tenant  to  appear  on  the  15th  of  April  1843,  and  tested  the 
8th  of  February  1843).  And  the  said  Elizabeth  saith  that  the  said  William  Selby 
Lowndes  in  the  last-mentioned  writ  mentioned  was  and  is  the  same  William  Selby 
Lowndes  in  the  said  writ  of  our  Lady  the  Queen,  called  a  writ  of  scire  facias  ad 
audiendum  errores  mentioned  (a),  and  was  and  is  the  son  and  heir  of  the  said  William 
Selby  Lowndes  deceased,  in  the  said  former  writ  of  right  mentioned  ;  and  that  the 
tenements  in  the  said  several  writs  and  proceedings  respectively  mentioned,  and  herein- 
after demanded,  were  and  are  the  same  identical  tenements ;  and  thereupon  the 
said  Elizabeth,  by  her  attorney  Daniel  Davies  aforesaid,  demands  against  the  said 
William  Selby  Lowndes,  so  being  the  son  and  heir  of  the  said  William  Selby  Lowndes 
in  the  first-mentioned  writ  of  right  mentioned,  the  said  manors  of  Whaddon,  &c.  &C. 
with  the  appurtenances  in  the  county  of  Buckingham,  which  she  the  said  Elizabeth 
claims  to  be  the  right  and  inheritance  of  her  the  said  Elizabeth  by  the  last-mentioned 
writ  of  our  said  Lady  the  Queen,  of  right ;  and  whereupon  she  says  that  Thomas  James 
Selby  deceased,  whose  heir  the  said  Elizabeth  is,  was  seised  of  the  tenements  aforesaid, 
with  the  appurtenances,  in  his  demesne  as  of  fee  and  right,  in  the  time  of  peace,  in  the 
time  of  the  Lord  George  III.  late  King  of  Great  Britain,  within  sixty  years  next  before 
the  commencement  of  the  said  suit  wherein  the  said  Thomas  Davies  and  Elizabeth  his 
wife,  the  now  de-[769]-mandants,  were  demandants,  and  whereof  the  present  suit  is  a 
continuation  by  journeys-accounts  as  aforesaid,  by  taking  the  esplees  thereof,  to  the 
value,"  &c. 

The  count  then  proceeded  to  trace  the  pedigree  from  Thomas  James  Selby  through 
Catherine,  Frances,  and  Mary  Lloyd,  down  to  the  demandant  (see  ante,  vol.  vi.  p.  473), 
omitting  all  mention  of  Thomas  Davies,  the  demandant's  late  husband,  and  concluded 
as  follows : — 

"  Which  said  Elizabeth  thereupon,  and  before  the  commencement  of  this  suit, 
became  and  was  entitled  to  the  whole  of  the  said  tenements,  with  the  appurtenances 
as  such  heir  and  cousin  of  the  said  Thomas  James  Selby  as  aforesaid,  and  which  said 
Elizabeth  now  demands  the  same  ;  and  that  such  is  her  right,  she  offers,  &c." 

On  the  12th  December  1843,  the  tenant  obtained  from  Coltman  J.  an  order  for 
leave  to  plead  several  matters,  and,  on  the  same  day,  delivered  the  following  pleas  : — 

First,  the  general  mise. 

Secondly,  that,  after  the  right  of  the  tenements  aforesaid,  with  the  appurtenances, 
descended  from  the  said  Erasmus  Lloyd  to  the  said  John  Lloyd,  as  in  the  count  of  the 
demandant  alleged,  and  before  and  at  the  time  of  the  levying  of  the  fine  hereinafter 
mentioned,  one  William  Selby  was  seised  in  his  demesne  as  of  fee  of  the  tenements 
above  demanded,  and  being  so  seised,  afterwards  to  wit,  on  the  morrow  of  the  Ascen- 
sion of  the  Lord,  in  the  24  Geo.  3,  in  the  court  of  the  late  Lord  King  George  III.,  of 
the  Bench,  at  Westminster,  a  certain  fine  was,  in  due  manner,  levied  in  the  said  court 
of  our  said  late  Lord  King  George  III.,  of  the  Bench,  before  Alexander,  Lord  Lough- 
borough, Henry  Gould,  George  Nares,  and  John  Heath,  justices  of  the  said  late  Lord 
King  George  III.  between  one  John  Skirrow,  by  the  name  of  John  Skirrow,  gentle- 
man, plaintiff,  and  the  said  Wil-[770]-liam  Selby,  by  the  name  of  William  Selby,  Esq., 
deforciant,  of  the  aforesaid  tenements,  by  the  names  of  the  manors  of  Whaddon  Nash 
Giffords  manor,  in  Whaddon,  Tottenhoe,  otherwise  Tattenhoe,  otherwise  Tatnall,  other- 
wise Tattenhall,  and  Westbury,  otherwise  Westberry,  with  the  appurtenances,  and  of 
the  site  of  the  priory  of  the  dissolved  monastery  of  Snelshall,  otherwise  Snelleshall, 
with  the  appurtenances,  and  also  of  Whaddon  Chase  with  the  appurtenances,  and 
likewise  of  thirty-five  messuages,  twenty  cottages,  twenty  cow-houses,  fifty  barns,  &c. 
&c,  321.  rents,  common  of  pasture  for  all  cattle,  free  warren,  view  of  frank-pledge, 
courts-leet,  courts-baron,  fines,  amerciaments,  reliefs,  heriots,  goods  and  chattels  of 
felons  and  fugitives,  felons  of  themselves,  deodands,  waifs,  and  estrays,  with  the 
appurtenances,  in  Whaddon,  Nash,  Great  Horwood,  Little  Horwood,  Snelsborough, 
Tottenhoe,  otherwise,  &c.  Shenley,  Creat  Lynford,  Mursley,  Saldon,  and  Bletchley, 

(a)  Upon  the  second  writ  of  error  above  mentioned. 
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&0.  :  and  moreover  of  the  rectory  of  Tottcnhoe,  otherwise,  itc.  with  the  appurtenances, 
and  of  the  advowson  of  the  vicarage  of  the  church  of  Tottenhoe,  otherwise,  &c.  ;  where- 
upon a  plea  of  covenant  was  summoned  between  them  in  the  same  court,  that  is  to 
say,  that  the  aforesaid  William  Selby  had  acknowledged  the  aforesaid  manors,  site, 
&c.  &c,  with  the  appurtenances,  and  the  advowson  aforesaid,  to  be  the  right  of 
him  the  said  John  Skirrow,  as  those  which  the  said  John  Skirrow  had  of  the  gift 
of  the  aforesaid  William  Selby,  and  those  he  had  remised  and  quit-claimed  from  him 
and  his  heirs  to  the  aforesaid  John  Skirrow  and  his  heirs  forever;  and,  moreover,  the 
sail  1  William  Selby  granted,  for  him  and  his  heirs,  that  they  would  warrant  to  the  said 
John  Skirrow  and  his  heirs  the  said  manors,  &c,  against  him  the  said  William  Selby 
and  his  heirs  for  ever ;  and  for  that  acknowledgment,  remise,  quit-claim,  warranty, 
fine,  and  agreement,  the  said  John  Skirrow  gave  to  the  said  William  Selby  -49201.  ; 
which  fine,  in  form  aforesaid  levied,  was  then  and  there  [771]  engrossed,  and  after- 
wards, according  to  the  form  of  the  statutes  in  that  case  made  and  provided,  was 
openly  and  solemnly  read  and  proclaimed,  in  form  following,  that  is  to  say,  the  first 
proclamation  thereupon  was  made  on,  &c.  &c.  ;  as  by  the  said  fine  with  the  proclama- 
tions in  form  aforesaid  made,  remaining  of  record  in  the  said  court  of  our  said  Lady 
the  Queen,  of  the  Bench,  at  Westminster  aforesaid,  may  more  fully  and  at  large  appear. 
And  the  said  William  Selby  Lowndes  saith  that  at  the  said  times  of  reading  the  said 
fine,  and  making  the  said  proclamations  thereupon,  in  form  aforesaid  made,  all  pleas 
in  the  said  court  of  the  said  late  Sovereign  Lord  King  George  III.  of  the  Bench,  ceased, 
according  to  the  form  of  the  statute  in  that  case  made  and  provided ;  which  fine,  with 
the  proclamations  aforesaid  so  levied  as  aforesaid,  was  levied  to  and  for  the  use  of  the 
said  William  Selby,  party  thereto,  his  heirs  and  assigns  for  ever :  by  virtue  of  which 
tine  the  said  William  Selby,  party  thereto,  was  seised  in  his  demesne  as  of  fee  of  the 
tenements  with  the  appurtenances  above  demanded, — all  the  estate  of  which  William 
Selby  in  the  tenements  aforesaid,  he  the  said  William  Selby  Lowndes,  now  hath.  And 
the  said  William  Selby  Lowndes  further  saith,  that  the  said  John  Lloyd,  at  the  time 
of  the  levying  of  the  said  fine,  was  within  the  four  seas,  of  whole  memory,  of  full  age, 
and  out  of  prison  ;  and  that  the  seisin  of  the  said  William  Selby  of  and  in  the  tenements 
aforesaid,  with  the  appurtenances  above  demanded,  and  of  one  John  Ford,  who  after- 
wards, to  wit,  on  the  14th  of  April,  1788,  had,  took,  and  acquired  all  the  estate  of  the 
said  William  Selby  in  the  tenements  aforesaid,  with  the  appurtenances,  continued  during 
five  years  next  after  the  proclamations  aforesaid  in  form  aforesaid  made,  without  any 
action  at  law  being  prosecuted  against  the  said  William  Selby  and  John  Ford,  or 
against  either  of  them,  by  the  said  John  Lloyd,  or  any  person  or  persons  claiming  by, 
through  or  under  him,  [772]  or  by,  through,  or  under  the  said  Erasmus  Lloyd,  or 
either  of  them. — Verification. 

Thirdly.  That  the  writ  of  right  by  which  the  said  Elizabeth  Daviesnow  demands 
the  aforesaid  tenements,  was  not  brought  before  the  1st  of  June  18:55,  but  was 
brought  after  that  day,  to  wit,  on  the  8th  February  1843:  that,  on  the  said  1st  June 
ls.'io,  the  said  Elizabeth  I>avies  could  not,  nor  could  the  said  Elizabeth  Da  vies  and  her 
then  husband  Thomas  Davies,  have  brought  and  maintained  a  writ  of  right  in  respect 
of  the  tenements  aforesaid,  although  a  certain  act  of  parliament  made  and  passed  in  the 
session  of  parliament  holden  in  the  :i  &  -1  W.  1,  intituled,  &o.  (3  &  1  W  .  I,  C.  27),  had 
not  been  made. — Verification. 

Fourthly.  That  Thomas  James  Selby,  in  the  said  couni  mentioned,  was  uot  seised 
of  the  tenements  aforesaid,  with  the  appurtenances,  or  of  any  part  thereof,  in  his 
demesne  as  of  fee  and  right)  within  sixty  years  next  before  the  commencement  of  this 
suit;  concluding  to  the  country. 

Fifthly.  That,  although  true  it  is  that  William  Selby  Lowndes,  the  now  tenant, 
was  and  is  the  son  and  heir  of  the  saiil  William  Selby  Lowndes  deceased,  for  plea, 
nevertheless,  in  this  behalf  he  saith  thai  the  tenements  aforesaid,  with  the  appurten 
ances,  did  not,  nor  did  any  part  thereof,  descend  or  come  to  him  as  heir  of  the  said 
W  illiam  Selby  Lowndes  deceased  ;  concluding  to  the  country  (b). 

Sir  T.  Wilde  Serjt.  iii   last   Hilary  term  (Jan.    15th),  on   behalf  of  the  tenant, 

(A)  Quaere,  whether  this  plea  which  admits,  thai  the  father  died  seised,  thai  the 
son  is  the  next   heir,  and  tiiat  the  sun  is  now  seised     is  nut  bad  for  not  shewing 

by    what    means    the   apparent    descent    was   interrupted,   and   as  being  a   traverse   "t 
a  conclusion  of  law. 
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obtained  a  rule  nisi  to  set  aside  the  writ  of  grand  cape,  the  sheriff's  return  thereto,  the 
count,  and  all  subsequent  proceedings,  upon  the  ground  [773]  that  the  writ  by  journeys- 
accounts  was  an  original  writ,  and  not  a  mere  continuation  of  the  prior  writ.  He 
referred  to  the  motion  in  chancery  (a)1,  Leigh   v.  Leigh  (2  X.  C.   4f»4,   2  Scott,  666, 

4  Dowl.  P.  C.  650),  Foot  v.  SMrreff  (2  X.  0.  528,  2  Scott,  806,  4  Dowl.  P.  C,  652), 
and  Foot  v.  Collins  (1  Mylne  &  Cr.  250). 

Talfourd  Serjt.  on  the  same  day,  on  behalf  of  the  demandant,  obtained  a  rule  nisi 
to  rescind  the  order  of  Coltman  J.  allowing  the  tenant  to  plead  several  matters,  and 
to  set  aside  the  pleas  pleaded  in  pursuance  thereof,  or  that  the  tenant  should  elect 
between  the  general  issue  and  the  other  pleas,  ami  that  either  the  said  first  plea  or 
such  other  pleas  should  be  struck  out;  upon  the  ground  that  such  pleas  raised  issues 
which  required  different  modes  of  trial  :  he  referred  to  Galton  thin.  Harvey,  Ten.  (1  B. 
&  P.  Hf_'),  Tissen  Jan.  Clarke,  Ten.  (•'!  Wils.  419,  541,  2  \X.  PI.  891,  Lofft,  496),  and 
Com.  Dig.  tit.  Battel  (A.  3),  tit.  Pleader  (E.  i1). 

Talfourd  Serjt.  and  E.  V.  Williams  (//)  (with  whom  was  Willes)  in  last  Easter  term 
(30th  April  (?'))  shewed  cause  against  the  rule  obtained  on  behalf  of  the  tenant. 

A  writ  issues  by  journeys-accounts  (per  dietas  computatas),  where  a  former  writ 
has  abated  without  default  of  the  plaintiff  or  demandant  ;  in  which  ease  he  may 
purchase  a  new  writ  within  as  little  time  as  he  possibly  can  after  the  abatement  of 
the  first  writ ;  and  fifteen  days  are  considered  a  reasonable  time  for  the  purchase  of 
such  new  writ.  Termes  de  la  ley,  tit.  Journies  accounts  and  Com.  Dig.  tit.  Abate- 
ment (P.)  (A).  The  meaning  of  the  term  is  thus  explained  by  Treby  C.  J.  in  Kinsey  v. 
[774]  ll<  yward  (a)1.  "The  word  dieta  signifies  a  day's  journey  ;  and  the  best  account 
of  the  word  is  given  by  Selden,  that  the  Chancery  being  a  movable  court,  and 
following  the  King's  court,  and  the  writs  being  to  be  purchased  out  of  the  said  court, 
the  party  who  purchased  the  second  writ  ought  to  have  applied  to  the  King's  court  as 
hastily  (that  he  might  obtain  the  second  writ),  as  the  distance  of  the  place  would 
allow,  accounting  twenty  miles  for  every  day's  journey  "  (b). 

Before  the  Lord  Chancellor,  the  argument  for  the  tenant  was,  that  the  writ  by 
journeys-accounts  had  issued  improvidently,  and  that  it  did  not  connect  the  two  suits. 
And  his  lordship  certainly  expressed  a  strong  opinion  that  the  writ  could  not  issue 
under  the  circumstances;  but  he  thought  the  question  ought  to  be  raised  on  the 
record,  and  declined  to  interfere  in  a  summary  way.  Upon  the  face  of  the  writ  itself 
there  is  nothing  to  shew  that  it  issues  by  journeys-accounts  (c)  ;  and  the  usual  course 

(a)1  Davies  v.  Lowndes,  ante,  vol.  vi.  p.  529,  7  Scott,  X.  R.  "215. 

(A)  The  latter,  as  having  been  in  that,  which,  according  to  the  contention  of  the 
demandant,  was  the  same  cause,  when  the  court  was  de  facto  open.     Vide  6  N.  C.  239. 

(i)  Before  Tindal  C.  J.,  Coltman,  Erskine  and  Cresswell  JJ. 

(A')  Citing  Spencer's  case,  6  Co.  Rep.  10  b. 

(a)-  1  Ld.  Raym.  432,  S.  C.  1  Lutw.  256,  260,  S.  C.  Anon.  12  Mod.  229,  and  in 
error,  in  B.  R.  12  Mod.  568. 

(b)  His  lordship  had  previously  said  he  did  not  well  apprehend  the  meaning  of 
the  said  words  (per  dietas  computatas). 

At  common  law  (confirmed  by  the  statute  Articuli  super  chartas,  28  E.  1,  c.  15) 
a  defendant  or  tenant,  was  always  allowed  fifteen  days,  at  least,  to  appear  to  the 
summons;  upon  the  principle  that  each  day's  travel  or  journey  being  calculated  at 
twenty  miles,  it  was  presumed  that  fifteen  days  might  be  sufficient  to  enable  the 
party  summoned  to  appear  in  the  court,  wherever  it  might  be  held  in  England.  Sec 
Glanv.  L.  1,  c.  7;  Bract.  L.  4,  fo.  235  b.  ;  Britt.  c.  121  ;  Eleta,  1.  6,  c.  6,  §  11  (edit. 
Seld.  ;  this  chapter  is  not  contained  in  the  edition  by  Houard)  Mirr.  c.  2,  §  19.  Even 
when  common  pleas  were  to  be  determined  in  a  certain  place,  though  they  no  longer 
followed  the  king,  the  place  for  the  holding  of  such  pleas  was  fixed  as  the  Crown 
from  time  to  time  directed  (Serviens  ad  legem,  200).  The  same  computation  of 
distance  and  time  would  appeal-  to  have  been  required  whether  the  object  of  the 
journey  was  purchasing,  or  appearing  to,  a  writ. 

(c)  In  Kinsey  v.  Heyward,  1  Ld.  Raym.  432,  where  the  plaintiff  declared  as  adminis- 
tratrix to  her  husband,  against  the  defendant,  as  executor  of  Heyward,  in  indebitatus 
assumpsit,  and  the  defendant  pleaded  the  statute  of  limitations,  the  plaintiff'  replied 
that  her  husband  sued  a  writ  of  clausum  fregit,  returnable  in  C.  P.,  upon  which  he 
intended  to  declare  in  assumpsit  for  this  debt  against  Heyward  (the  testator) ;  that 
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is,  [775]  that  when  the  tenant  conies  in  and  pleads  a  statute  of  limitation,  or  some 
such  defence,  then  the  demandant,  by  counter-plea,  sets  up  the  writ  issued  by  journeys- 
[776]-accounts  within  the  period  of  limitation.  In  that  way,  the  question  arises  on 
the  record,  as  is  shewn  in  Mast.  Ent.  107,  417.  Here,  the  issuing  of  the  writ  is  shewn 
in  the  count ;  it  is,  therefore,  already  upon  the  record  ;  and  this  court  is  called  upon 
to  do  the  very  thing  which  the  Lord  Chancellor  refused  to  do.  His  lordship's  judg- 
ment affords  a  strong  argument  against  the  interference  now  prayed  fur. 

The  36th  section  of  the  3  &  4  W.  4,  c.  27  (supra,  p.  762,  n.)  enacts,  "that  no  writ 
of  right,  &c.  Ac.  shall  be  brought "  after  the  day  specified.  It  does  not  say  that  no 
writ  of  right  shall  issue.  The  meaning  of  the  enactment  clearly  is,  that  no  new 
act  ii  m,  in  any  of  the  forms  specified,  shall  be  brought  after  that  time.  Vested  interests 
are  provided  for'  by  other  sections  of  the  statute  (see  sections  37  and  38,  supra, 
p.  762,  n.).  The  question  upon  this  statute  is,  whether  this  writ,  sued  out  by  journeys- 
accounts,  is  a  new  writ,  or  a  continuation  of  the  old  writ,  which  was  clearly  issued  in 
time.  That  a  writ  may  lie  sued  by  journeys-accounts  after  the  death  of  a  sole  tenant 
or  defendant,  and  will  place  the  demandant  or  plaintiff  in  the  same  position  as  before, 
appears  from  the  Y.  B.  10  E.  3,  16  a.(c),  8  H.  5,  6  a.(d).     [777]  In  F.  N.  B.  32  C.  it 

Ilry  ward  died,  and  the  plaintiff's  husband  sued  another  writ  against  the  defendant ; 
that  then  her  husband  died,  and  she  being  administratrix,  sued  the  then  writ.  It 
appears  to  have  been  argued  that  this  latter  writ  was  maintainable  by  journeys- 
accounts  ;  but  Treby  C.  J.  in  giving  judgment,  said,  "  In  this  case  there  is  nothing  of 
journeys  before  us;  for  the  second  writ  is  not  said  to  be  brought  per  dietas  com- 
putatas,  as  all  the  precedents  are  ;"  and  his  lordship,  after  giving  Seidell's  explanation 
of  the  word  ilieta  (ut  supra,  p.  774),  added,  "for  this  reason  he  was  to  shew,  in  the 
second  writ,  that  he  had  purchased  his  second  writ  as  hastily  as  he  could,  accounting 
the  days'  journeys  he  had  to  the  King's  Court."  The  latter  sentence  does  not  appear 
to  be  consistent  with  what  is  said  in  Spencer's  case,  6  Co.  Rep.  12  b,  "The  alleging  of 
journeys-accounts  is  always  either  by  way  of  counter -plea,  to  oust  the  tenant  of 
Voucher,  or  by  way  of  replication,  as  it  is  more  commonly  to  oust  the  tenant  to  plead 
non-tenure,  or  joint  tenancy,  or  any  other  plea  which  arises  as  matter  after  the  date 
of  the  first  writ.''  And  the  precedents  appear  to  bear  out  this  position  of  Lord  Coke's. 
See  Rast.  Ent.  417  a.  tit.  Journeys-Accounts,  where  T.,  the  tenant,  having  pleaded 
that  he  could  not  render  the  messuage  to  the  demandant  because  he  was  not  tenant 
thereof  at  the  time  of  suing  out  the  original  writ,  the  demandant  replied  that  he  had 
sued  out  a  former  writ  against  T.  then  being  the  tenant,  which  writ  the  tenant  abated 
by  wager  of  law,  whereupon  the  demandant,  per  dietas  eomputatas,  recenter  tulit 
quoddam  aliud  breve  ;  and  then,  after  stating  further  proceedings  and  the  appearance 
of  the  tenant  after  Various  essoins  cast,  the  replication  avers  that  T.,  on  the  day  "I 
suing  out  the  first  original  writ,  was  tenant,  &c,  and  concludes  to  the  country,  where 
upon  issue  is  joined.  See  also  ib.  1"7  b.  tit.  Briefe,  Congee  de  purchaser  melior 
briefe,  where  there  is  an  entry  on  the  record  of  a  confession  by  the  plaintiff  in  error, 
that  the  writ  of  error  is  not  maintainable,  and  a  prayer  for  leave  to  purchase  a  new 
writ,  which  is  granted,  and  the  former  writ  being  quashed,  a  new  writ  by  journeys 
accounts  is  issued.     See  also  Lib.  [ntr.  fo.  91  a. 

On  the  other  hand,  in  Moik's  COM  (Cro.  El.  17  1).  where  M.  had  brought  a  ipiare 
impedit  and  died,  and  a  motion  was  made  to  have  another  writ  by  journeys-accounts 
for  his  executors,  the  court  granted  it,  but  said,  "  Regard  well,  if  it  lieth  in  this  case 
Or  not,  and  in  what  form  the  writ  shall  be."  And  in  Waltlwll  V.  Aldrich  (Cro.  JaO. 
589)  it  is  said  arguendo  that  "a  writ  of  journevs  accounts  is  always  where  the  writ  is 

abated  by  the  death  of  one  of  the  plaintiffs  or  defendants,  or  by  reason  of  misprision 
in  the  first  writ,  or  by  some  default  or  misprision  of  the  clerk,  or  other  like  cause, 
which  ought  to  be  manifested  in  the  said  writ." 

('•)  Lionise  la  Rivere  brought  her  quare  impedit  against  the  Prior  of  the  Hospital 
of  St.  John  of  Jerusalem  in  England;  and  says,  that  by  wrong  he  disturbs  her  to 
present  a  proper  person  to  the  prebend  of  S.  in  the  church  of  our  Lady  of  Salisburgb  ; 

(d)  II.  s  II.  o,  fo.  5,  <;,  pi.  22,  where  the  question  seems  to  have  been  whether, 

if  a  bill  of  account  in  the  Kxrhrcpler  abated,  the  plaintiff  could  have  a  new  bill.  The 
ease  terminates  thus  : 

Flete  [qu.]. — It  seems  to  mi'  that,  notwithstanding  that  this  bill  was  abated,  he 
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is  said,  "  If  a  disturber  present  unto  an  advowson,  and  the  patron  brings  an  assise  of 
darrein  presentment,  and,  pending  the  writ,  the  incumbent  [778]  dieth,  if  the  dis- 
turber presenteth  another  incumbent  and  dies,  yet  the  patron  shall  have  an  assise  of 
darrein  presentment  upon  the  first  disturbance,  against  the  heir  of  [779]  the  disturber, 
by  journeys-accounts ;  and  so  if  the  disturber  present  two  or  three  times  within  the 
six  months,  the  very  patron  doth  have  an  assise  of  darrein  presentment  upon  the  first 

and  says  that  such  a  one,  her  ancestor,  presented  to  the  same  prebend,  his  clerk,  one 
Master  Henry  de  Clif.  [Clifford],  who  on  his  presentation  was  received  and  instituted 
by  the  bishop ;  after  whose  death  the  prebend  became,  and  now  is,  void. 

Scott  [William  Scott,  King's  Serjt.]. — Sir,  we  tell  you,  that  at  this  day  the  prebend 
is  full,  (plein  et  counsel),  by  one  R.  de  Stafford,  presented  by  this  prior  who  now  is ; 
and  the  day  of  the  purchase  of  this  writ,  and  for  seven  months  before  this  writ  was 
purchased,  it  was  full  by  one  Gribaud,  on  the  presentation  of  the  predecessor  of 
the  prior  who  now  is.  Wherefore  we  pray  judgment,  if  you  shall  be  received  to  this 
writ. 

Basset  [Serjt.]. — After  the  death  of  Henry  de  Clifford  presented  by  our  ancestor, 
within  the  six  months  we  brought  our  writ  against  the  prior,  the  predecessor  of  this 
prior,  which  writ  abated  by  the  death  of  that  same  prior ;  and  we  freshly  purchased 
this  writ  against  the  prior  who  now  is.  Wherefore  we  pray  judgment,  if  this  writ  be 
not  good  enough,  and  the  first  writ  was  of  the  date  of  the  3d  dav  of  June,  Anno  8 
[1334]. 

Hill.  [qu.  John  de  Hildesley,  removed  from  the  office  of  Baron  of  the  Exchequer 
the  year  before  (1335)]. — Say  how  this  writ  was  continued. 

Basset. — We  have  said,  and  say  again,  that  it  was  continued  until  it  was  abated  by 
the  death  of  that  prior,  and  then  we  freshly  purchased,  &c. 

Hill. — You  ought  to  allege  the  continuance. 

Basset. — If  the  writ  was  not  continued  rightfully,  you  ought  to  shew  it  for  your 
advantage. 

Parn.  [Robt.  Parning,  King's  Serjt.]. — Sir,  we  will  tell  you  willingly  ;  for  we  say 
that  to  the  first  writ,  Diouise  appeared  on  the  quindene  of  St.  Hilary  in  the  year  20 
[27  January  1345,  1346],  and  had  a  day  over  until  the  quindene  of  Easter  next 
coming  ;  within  which  time  this  writ  was  purchased,  pending  the  other ;  and  therefore 
it  is  abatable.     Judgment  of  the  writ. 

Basset. — We  intend  that,  although  we  had  a  day  here,  as  you  have  said,  on  the 
other  writ,  yet  if  the  prior  died  before  the  quindene  of  Easter,  that  the  writ,  in  law, 
was  then  abated  by  his  death  ;  therefore  we  might  now  purchase  another  writ;  there- 
fore the  first  writ  could  not  be  said  to  be  pending  in  law. 

Parn. — It  may  be  thus  ;  namely,  if  the  prior  was  dead  before  the  day  that  was 
given  to  you,  then  you  might  now  purchase  a  new  writ,  without  waiting  for  the  day 
that  was  given  you  in  court :  but  if  the  prior  was  dead  at  that  day  when  you 
took  your  adjournment,  you  have, — inasmuch  as  you  have  taken  the  adjournment, — 
as  against  the  party,  waived  your  advantage  as  to  the  taking  cognisance  of  his 
death  till  }'ou  have  a  day  in  court :  forasmuch  as  you  ought  not  now,  after  his 
death,  to  purchase  a  new  writ  till  the  day  is  passed  that  was  given  you  in  court ;  and 
we  tell  you  that  the  prior  did  not  die  between  the  day  on  which  you  took  your  adjourn- 
ment, and  the  day  that  was  given  you  ;  and  therefore  this  writ  is  abatable. 

Stouf.  [John  de  Stovord  or  Stouford,  Serjeant,  made  King's  Serjeant  1341,  and 
Justice  of  C.  P.  1343].— We  intend  that,  whether  he  died  before  the  adjournment  or 
after,  so  soon  as  we  were  apprised  of  his  death,  we  could  by  law  purchase  a  new  writ  ; 
for  I  know  well  that  if  I  bring  my  writ  against  a  man  and  his  wife,  and  although  I 
take  continuance  against  them,  if  the  baron  dies  pending  the  continuance,  I  may  now 
take  out  a  new  writ  against  the  wife,  and  may  maintain  it,  although  the  wife  be  a 

shall  have  a  bill  against  the  same  accountant ;  for,  if  quare  impedit  be  brought 
against  a  man,  and,  after  the  lapse,  the  writ  is  abated,  and  he  purchases  another 
writ  freshly,  the  writ  shall  be  maintained,  notwithstanding  that  the  six  months  be  past 
before  the  writ  purchased  ;  and  so  here. 

Babington  [C.  B.]. — I  grant  your  case,  where  the  writ  abates  by  the  act  of  Cod: 
but  where  it  abates  by  default  of  the  party,— as  for  false  latin, — he  shall  be  put  to  his 
writ  of  right,  &c. 
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disturbance."  These  authorities  are  referred  to  in  Com.  Dig.  tit,  Abatement  (P.),  in 
support  of  the  position,  that  a  demandant,  as  plaintiff,  may  have  a  writ  by  journeys- 
accounts,  where  the  former  writ  has  abated  "  by  the  death  of  the  tenant  or  defendant, 
where  there  is  only  one  defendant."  It  is  true,  that  a  dictum  is  referred  to  as  contra 
in  Lutw.  l'GO  (e) ;  but  that  [780]  appears  to  have  arisen  from  a  misunderstanding  of 

party  to  the  one  original  and  to  the  other  ;  and  although  this  was  a  writ  of  novel  dis- 
seisin, where  it  needed  not  that  the  defendants  should  appear. 

Aid.  [Rich,  de  Aldeburgh,  J.  C.  P.]. — In  this  writ  and  in  the  first  writ,  the  prior 
was  not  named  by  name  of  baptism;  wherefore,  although  the  prior  had  demised, 
resigned,  &c,  the  writ  had  not  abated.  But  let  us  suppose  that  at  the  time  of 
the  first  writ  the  prior  had  demised,  and  afterwards  the  process  continued  against 
this  prior,  and  then,  pending  the  adjournment,  that  the  prior,  who  had  before  demised, 
died,  you  could  not  purchase  a  new  writ  till  the  day  was  past  that  you  have  in 
court. 

Basset. — Sir,  I  believe  in  the  case  that  you  have  put,  that  the  death  of  that  prior 
who  had  demised,  would  not  abate  the  writ,  for  that  after  his  demise  he  was  not  a 
party  to  the  writ,  &c. 

Ston.  [John  de  Stonore,  J.  C.  P.]. — We  see  no  cause,  for  anything  that  is  yet  said, 
that  this  writ  ought  to  abate.     Wherefore  say  (plead)  over,  if  you  will. 

Parn. — Sir,  We  again  pray  judgment  of  the  writ :  for  they  have  said  that  the 
other  writ  abated  after  the  death  of  the  prior,  and  that  this  writ  was  freshly  purchased 
after  his  death ;  whereas  we  say  that  the  predecessor  of  this  prior  died  the  day  of  St. 
Nicholas  in  the  eighth  year  [5  Dec.  1334],  and  this  writ  was  purchased  the  3d  day  of 
February  this  same  year  133£,  and  therefore  not  freshly  purchased  after  the  death  of 
the  prior.     Judgment,  &c. 

Basset. — It  is  sufficient  for  us  to  purchase  our  writ  freshly  after  his  death  ;  for  we 
could  well  enough  have  waited  to  purchase  our  writ  against  this  prior  till  the  death  of 
the  other  prior  had  been  returned  by  the  sheriff,  and  then  have  purchased  our  writ 
freshly  to  continue  ;  that  we  have  taken  upon  ourselves  therefore  to  have  cognisance 
of  the  death  of  the  prior  in  another  manner  than  by  the  answer  of  the  sheriff,  is 
sufficient  for  us  to  purchase  our  writ  freshly  after  that  notice  comes  to  us  of  the  death 
of  the  prior,  and  thus  we  have  done.     Judgment,  &o. 

Parn. — It  is  a  truth,  you  could  well  have  waited  to  purchase  the  writ  against 
this  prior  until  the  death  of  the  other  prior  had  been  returned  by  the  sheriff; 
but,  inasmuch  as  you  did  not  take  upon  yourselves  to  know  of  his  death,  and 
thereupon  have  taken  your  purchase  on  this  account,  (you)  have  put  the  same  by 
your  plea  that  you  ought  to  have  purchased  your  writ  freshly  after  that  notice 
could  have  come  to  you  of  his  death,  and  that  you  have  not  done.     Judgment,  &c. 

Ston. — It  is  not  so;  for  it  is  sufficient  to  him  to  purchase  his  writ  freshly  after 

that  notice  came  to  him  of    his  death,  ami   not   after  that  notice  could  have  come 

■hi  ;  and  inasmuch  as  on  the  quindene  of  St.  Hilary,  Dionise  appeared  and  took 

8  day  over,  then  one  might  well  know  that  she  did  QOl  know  of  his  (the  prior's) 
death;  and  this  writ  is  purchased  the  eighth  day  after,  and  so  freshly  enough  after 
that  not  ire  came  to  him  of  his  death,  ,Vc.  ;  wherefore  say  over. 

(The  parties  then  proceed  to  plead  other  matters.) 

See  the  comment  upon  tin's  ease,  I  2  Mod.  577. 

(e)  Kmsey  \.  Hayward;  S.  C.  supra,  774  (a),  (c).  The'  report  in  Lutwyche  is  to 
this  effect: — 

"In  this  ease  it  was  object ed  by  <  I i idler,  of  counsel  with  the  defendant,  that  a  writ 
brought  by  journeys-accounts  lies  not  except  between  the  parties  to  the  same  original, 
or  some   of   them;  as   if  one  of  the   plaintiffs,  or  one  of   the  defendants,  dies;   but  in 

bo  case  where  there  is  only  one  plaintiff  or  one  defendant,  and  the  one  or  the  other 

dies,  and  that  do  such  writ  lies  but  when  the  firs!  is  Berved  and  returned  upon 
record  ;  bul  in  this  case  there  is  not  either  the  aame  plaintiff,  or  the  same  defendant, 

or  the  same  writ,  Or   the   same  county,  or  the   same   cause  oi   action  ;  and  also  it  does 

not  appear  that  the  first  writ  was  ever  returned  of  record,      Bul  to  all  this  it  was 

answered  and  resolved  of  the  court,  that  the  case  of  journeys  accounts  [qu.  referring 
to  Spencer'*  rii.+i,  (i  Co.  Rep.  9  b.]  (which  was  admitted  to  lie  good  law)  was  not  material 
to  this  ease  here,  as  the  ease  is.  .  .  .  And  by  the  C.  J.  [Treby],  the  bringing  of  the 
first  writ  by  the  testator  within  six  years,  put  the  case  out  of  the  statute  of  limitations, 
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what  was  really  said  by  the  count.  By  the  stat.  32  H.  8,  c.  2,  s.  5  (which  is  in  pari 
materia  with  the  3  &  4  W.  4,  c.  27),  it  is  enacted,  "that  all  formedons  in  reverter, 
formedons  in  remainder,  and  scire  facias  upon  fines,  of  any  manors,  lands,  tenements, 
or  other  hereditaments,  at  any  time  thereafter  to  be  sued,  should  be  sued,  used,  and 
taken  within  fifty  years  next  after  that  the  title  and  cause  of  action  fallen,  and  at  no 
time  after  the  said  fifty  years  passed "  (a)1.  In  a  case  in  Dalison  3,  pi.  7,  it  was 
[781]  held  under  this  statute,  that  where  a  scire  facias  upon  a  writ  of  formedon  had 
abated  by  the  death  of  the  king,  the  demandant  might  purchase  a  new  scire  facias 
by  journeys-accounts  (a)2.     [Cresswell  J.     That  statute,  as  [782]  was  remarked  by 

as  in  the  case  where  one  makes  entry  to  avoid  a  fine  ;  and  the  case  is  not  like  to  the 
case  of  journeys-accounts,  where  the  first  writ  ought  to  be  continued  until  the  bringing 
of  the  second  writ,  because  this  is  to  bind  assets  that  were  at  the  time  of  bringing  the 
first  writ,  or  to  avoid  a  counter-plea,  or  the  like.  .  .  ." 

(a)1  By  sect.  7  it  is  provided  and  enacted,  "  that  all  and  every  person  and  persons 
which  now  have  any  of  the  said  actions,  writs,  avowries,  scire  facias,  cognisance,  pre- 
scription, title,  or  claim  depending,  or  that  hereafter  shall  sue,  commence,  make,  or 
bring  any  of  the  said  writs  or  actions,  or  make  any  of  ihe  said  avowries,  cognisances, 
prescriptions,  titles,  or  claim,  at  any  time  before  the  feast  of  the  Ascension  of  our 
Lord  God,  which  shall  be  in  the  year  of  our  Lord  God  1546  [38  H.  8],  shall  allege  the 
seisin  of  his  or  their  ancestors  or  predecessors,  or  his  own  possession  and  seisin  ;  and 
also  have  all  other  like  advantages  to  all  intents  and  purposes  in  the  same  writs, 
actions,  avowries,  cognisances,  prescriptions,  titles,  and  claims,  as  he  or  they  might 
have  had  at  any  time  before  the  making  of  this  statute ;  this  act  or  any  thing  therein 
contained  to  the  contrary  notwithstanding." 

And  by  sect.  10  it  is  provided,  "that  if  any  person  or  persons  before  the  said 
Feast  of  the  Ascension  of  our  Lord  God,  which  shall  be  in  the  said  year  of  our 
Lord  God  1546,  commence  and  sue  any  of  the  said  actions  or  writs,  or  make  any 
avowry,  prescription,  title,  or  claim,  and  the  same  action,  writ,  avowry,  cognisance, 
prescription,  title,  or  claim  happen,  by  the  death  of  any  of  the  parties  to  the  same, 
to  be  abated  before  judgment  or  determination  thereof  had,  that  then  the  said  person 
or  persons,  being  demandants  or  avowants,  or  making  any  such  cognisance,  prescrip- 
tion, title,  or  claim,  being  then  alive,  and  if  not,  then  the  next  heir  or  heirs  of  such 
person  or  persons  so  deceased  may  commence  or  pursue  his  or  their  action  and  suit, 
and  make  his  or  their  avowry,  cognisance,  prescription,  title,  or  claim,  for  or  upon 
the  same  matter,  within  one  year  next  after  such  action  or  suit  abated,  and  shall 
have  and  enjoy  all  and  every  such  liberty  and  advantage  to  sue,  demand,  avow, 
declare,  or  make  their  said  titles,  claims,  or  prescriptions,  within  the  said  one  year,  as  the 
demandant  or  demandants  in  such  writ  or  writs  abated,  or  as  such  as  did  avow,  or 
make  cognisance,  title,  or  claim,  or  prescription,  should  or  might  have  done,  had, 
used,  made,  or  enjoyed  in  the  said  former  action  or  suit,  any  thing  in  this  act  to  the 
contrary,  notwithstanding." 

(«)2  Scire  facias  was  brought,  anno  36  H.  8,  upon  a  recovery  had  by  the  ancestor 
in  a  writ  of  formedon,  brought  anno  12  R.  2,  and  the  demandant  says,  that  all  those 
that  were  tenants  of  the  land  were  dead  since  the  recovery,  and  that  the  land  in 
demand,  is  in  the  hand  of  the  now  tenant ;  and  afterwards,  by  the  demise  of  the  King 
(Hen.  8),  the  writ  of  scire  facias  was  abated,  and  the  demandant  purchased  a  new 
scire  facias  by  journeys-accounts ;  and  if  this  second  writ  is  good  or  not,  was  the 
question. 

Morgan. — This  second  writ  is  not  good  ;  for  the  plaintiff  is  barred  from  having 
this  by  the  statute  of  prescription,  made  anno  32  H.  8,  inasmuch  as  the  plaintiff  here 
supposes  the  recovery  in  the  time  of  R.  2,  by  which  recovery  the  plaintiff  can  not 
claim  at  this  day,  because  he  has  passed  his  time  by  the  statute ;  for  the  statute  is, 
that  he  shall  lie  barred  to  claim  atiy  lands  entailed,  if  neither  he  nor  his  ancestors 
were  seised  within  fifty  years,  or  unless  he  made  a  claim  before  the  year  38  H.  8  ; 
and  this  plaintiff  brought  his  writ  according  to  the  statute,  and  within  the  time 
limited,  and  this  was  good  ;  but  when  this  writ  abated  by  the  demise  of  the  King, 
he  could  not  have  another  writ  ;  for  the  best  words  to  aid  him  in  the  statute  are,  to 
wit,  if  any  plaintiff  or  defendant  dies,  that  the  writ  shall  be  purchased  by  journeys- 
accounts,  and  no  party  shall  be  prejudiced  ;  but  the  case  here  is  not  within  the  compass 
of  the  statute  ;  and  therefore,  if  one  had  brought  before  the  year  38  H.  8  a  writ,  and 
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Lord  Lyndhurst  C.  (vide  ante,  vol.  vi.  p.  532),  contains  a  provision  for  some  cases  of 
abatement  by  the  death  of  parties  (vide  32  H.  8,  c.  2,  s.  10,  ante,  vol.  vi.  532).  The 
case  shews  that  the  writ  by  journeys-accounts  is  at  least  quodammodo  a  continuance 
of  the  former  writ,  as  it  is  called  in  Spencer's  case  (6  Co.  Rep.  9  b.),  the  resolutions  in 
which  are  a  strong  authority  in  favour  of  the  demandant.  The  effect  of  that  case  is, 
that  nothing  could  be  vouched  that  had  occurred  after  the  first  writ  was  purchased. 
It  is  there  said,  "  and  regularly  a  writ  of  journeys-accounts  doth  not  lie,  but  between 
those  who  are  parties  to  the  first  writ ;  as  where  one  of  the  plaintiffs  dies,  or  one  of 
the  defendants  (d)1 ;  but  in  no  case  where  there  is  a  sole  plaintiff  or  demandant,  and 
he  dies  ;  there  his  heirs  or  executors  shall  never  have  a  writ  by  journeys-accounts, 
although  it  be  in  quare  impedit,  where  the  death  after  six  months  is  peremptory  "(e). 
The  latter  passage  will  be  relied  upon  by  the  other  side  ;  but  the  authorities  cited 
by  Lord  Coke  sup-[783]-port  the  first  proposition,  not  the  second  (vide  12  Mod.  570, 
576,  577).  [Cresswell  J.  A  case  in  Bro.  Abr.  tit.  Journeys  Accomptes,  pi.  13(4), 
bears  out  the  statement  of  Lord  Coke,  that  a  writ  cannot  be  sued  out  by  journeys- 
accounts  in  the  case  of  the  death  of  a  sole  tenant.]  That  is  the  only  authority  in 
support  of  that  proposition.  It  appears,  from  Spencer's  case,  that  the  costs  of  the  first 
writ  may  lie  recovered  ;  which  would  be  strange  if  the  second  writ  were  not  a  con- 
tinuance of  the  first.  [Tindal  C.  J.  It  is  said  there  that  the  alleging  of  journeys- 
accounts,  is  always  by  way  of  counterplea,  or  of  replication.  Here,  it  appears  in  the 
count  (c).]  It  must  of  necessity  do  so.  Bewmgfon's  casc(d)-  shews  that  where  a  writ 
is  sued  out  by  journeys-accounts,  the  original  writ  is  revived,  but  not  all  the  pro- 
ceedings in  the  cause.  In  Dayrell  ami  Thinn*  case  (1  Leon.  22),  Dayrell  brought 
a  writ  of  error  against  Sir  John  Thinn  upon  a  judgment  had  by  the  defendant  against 
the  plaintiffs  father,  of  the  manor  of  Meyden  ;  and  error  was  assigned,  for  want  of 
warrant  of  attorney.  Sir  John  Thinn  dying,  the  plaintiff  brought  another  writ  of 
error,  by  journevs-[784]-aecounts,  against  John  Thinn,  son  and  heir  of  the  said  Sir 
John  Thinn  ;  and  no  objection  was  taken  to  this  course.  In  Kinsey  v.  Hayward 
(supra,  774,  8,  infra,  785),  which  was  an  action  of  assumpsit  by  an  administratrix 
against  an  executor,  to  which  the  statute  of  limitations  was  pleaded,  it  appeared  that 

this  had  been  abated  for  false  latin,  and  the  plaintiff,  after  the  year  38  H.  8,  had 
purchased  another  writ,  and  his  time  by  the  statute  had  passed,  this  latter  writ  should 
abate  ;  so  here. 

Montague  and  Browne  said  that  the  writ  was  good  enough. 

Shelley  and  Iliude  said,  that  if  the  re-summons  be  sued  out  of  the  first  scire  facias, 
it  is  goud  enough. 

(</)'  Citing  8  E.  ■'!,  428,  and  LO  E.  3,  498  (qu.  as  to  these  references,  there  being 
no  such  folios  in  either  edition) ;  8  H.  5,  (i  a.  (II.  8  II.  5,  fo.  6,  pi.  22);  7  II.  6,  17 
(Marbery's  case,  M.  7  II.  6,  fo.  10.  17);  and  24,  25  (M.  7  H.  6,  fo.  24,  pi.  7);  15  K.  3, 
Fitzh.  Abr.  .lournevs  Acompts,  14;  13  K.  3,  Id  (P.  43  E.  3,  fo.  16,  pi.  17.  Vide 
ante  vol.  vi.  p.  52!));  40  E.  3,  22  (M.  48  E.  3,  fo.  22,  pi.  4);  33  II.  6,  3  (S/,,l,  \. 
Erdmgton,  II.  33  II.  6,  fo.  3,  pi.  11);  21  H.  6,  46  (P.  21  H.  6,  fo.  46,  pi.  23,  Abhot 
nl  Ton  v   Tiiiiiihajton). 

(e)  Citing  19  E.  2,  Fitzh.  Abr.  tit.  Darreine  Presentment,  pi.  21  ;  F.  N.  B.  32  ('.  ; 
in  E.  3,  16,  17  ;  (Diowise  In  River e's  case,  I'.  10  E.  3,  fo.  Hi,  pi.  8;  supra,  p.  77C). 

(/<)  "Dower.  The  tenant  dies;  the  demandant  brings  another  writ  of  dower ;  and 
she  shall  not    have  advantage  of  journeys-accounts  in  the  new  writ      7   II.  II.  3  1.'' 

1'.   7    II.    (!,    fo.    34,    pi.    33.     'There,    the    writ    abated    for   false    latin:    but     II    II.  i    is 

referred  in  as  deciding  as  above.  Hut  in  t he  only  ease  of  dower  and  journey-accounts 
in  1  I  II.  I  (II.  II  II.  I,  fnl.  22,  pi.  28),  that  point  did  not  arise.  See  I  1  '  \in.  Abr. 
tit.  Journeys-Accounts  (I!.),  9. 

(c)  Vide  supra,  ]i.  764. 

(d)'1  Liu.  Rep.  164.  "  Berrington  and  his  wife  brought  a  writ  of  dower  against 
se\  en  persons,  who  had  all,  several  delays:  one  oi  the  defendants  dies ;  whereby  the 

whole  writ   is  abated,  as  appears  by   15    E.  3  ;   wherefore  they  brought  a  new  writ,    liv 

journeys  accounts.  And  Barkeley  moves  thai  they  could  nut  have  their  delays  again, 
because  the  first  writ  is  revived;  and  he  cites  Spencer's  case,  Co.  Rep.  6,  l<>;  but  it 
was  resolved,  per  totam  curiam,  that  only  the  original  i^  revived,  and  that  the  il^irw 
dauts  may  have  their  essoin  in  any  delay  again ;  and  so,  per  Movie,  prothonotary, 
it  had  been  resolved  as  to  the  essoin,  in  this  court  [C.  P.]  before,  in  a  Kentish  e.i  i 
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an  original  writ  was  sued  out  by  the  intestate  against  the  testator,  and  after  his 
death  another  writ  was  sued  out  by  the  intestate  against  the  defendants  ;  and  one 
of  the  principal  questions  in  the  case  was,  whether,  upon  the  death  of  the  intestate, 
the  plaintiff  could  sue  out  a  new  writ  as  by  journeys-accounts,  so  as  to  avoid  the 
statute  of  limitations.  It  was  held  in  the  Common  Pleas  that  she  could  ;  and  though 
that  judgment  was  afterwards  reversed  (12  Mod.  568),  it  was  upon  another  point, 
namely,  that  there  was  no  entry  of  continuances  on  the  record  (c).  In  Elstob  v. 
Thorowgood  ( 1  Ld.  Raym.  283,  1  Salk.  393,  Comb.  428)  it  was  held,  that  an  executor 
may  have  a  writ  by  journeys-accounts,  in  respect  of  an  action  commenced  by  a 
temporary  executor  (e)1  ;  though  he  could  not,  in  respect  of  an  [785]  action  com- 
menced by  a  temporary  administrator.  In  a  note  by  Serjt.  Hill,  in  Booth  on  Real 
Actions  (page  32,  n.  (<?)),  it  is  said,  "  The  writ  by  journeys-accounts  is  a  continuance 
of  the  first  writ ;  for  the  demandant  shall  have  the  costs  of  the  first  writ,  and  must 
be  in  the  same  court  where  the  first  writ  was,  of  the  same  quantity,  and,  if  it  can, 
between  the  same  parties "  (citing  6  Co.  Rep  10  b.  (Spfiirrr's  rate)).  In  Wilcox  v. 
Huggins  (Fitzg.  170,  289,  2  Stra.  906,  1  Barnardiston,  335,  349,  382,  2  Barnardiston,  5, 
15  Vin.  Abr.  tit.  Limitation,  p.  103),  Lee  C.  J.  described  a  writ  by  journeys-accounts 
as  "a  taking  up  and  pursuing  of  the  old  action  in  a  reasonable  time"  (Fitzg.  290). 
In  Bro.  Abr.  tit.  Journeys-Accompts  and  14  Vin.  Abr.  tit.  Journeys-Accounts  (B.), 
11,  (D.),  2,  4,  5,  (E.),  there  are  several  authorities  which  shew  that  the  writ  by  journeys- 
accounts  is  a  continuance  of  the  former  writ  ;  as  where  the  former  writ  was  abated 
by  wager  of  law  of  non-summons  (/')-.  The  passage  cited  and  relied  [786]  upon  by 
Lyndhurst  C,  from  Brooke's  Reading  on  the  Statute  of  Limitations  (32  Hen.  8,  c.  2), 
pp.  154,  155  (vide  ante,  vol.  vi.  pp.  532,  533),  do  not  affect  the  general  doctrine  of 
journeys-accounts  ;  they  are  only  applicable  to  that  particular  statute  ;  and,  moreover, 
the  work  is  a  very  doubtful  authority  ;  it  is  only  a  reading  in  one  of  the  inns  of  court, 
and  the  author  was  probably  at  the  bar  when  he  composed  it.    Besides,  it  was  written 

(c)  The  case  was  secondly  argued  in  error.  On  the  first  occasion  Holt  C.  J.  said, 
"  It  is  plain  journeys-accounts  will  not  lie  in  this  case ;  for  the  rule  is,  that  it  must 
be  between  those  that  were  parties  to  the  first  suit.  And,  besides,  the  new  writ  is  to 
be  the  same  with  the  former  ;  and  the  writ  that  lay  for  the  ancestor,  or  for  the 
testator,  is  not  the  same  that  lies  for  the  issue  or  executor,  but  one  of  another  nature. 
If  an  assise  be  brought  within  twenty  years  after  a  disseisin,  and,  before  judgment, 
twenty  years  pass,  and  then  the  demandant  dies,  the  heir  cannot  have  another  assise, 
but  he  must  have  a  writ  of  entry  ;  and  it  will  be  hard  to  prove  the  heir  can  proceed 
by  journeys-accounts  in  that  case  ;  for  it  is  another  writ  he  is  entitled  to  now  by  the 
death  of  his  ancestor  ;  yet  still  he  may  be  out  of  the  statute  of  limitation."  12  Mod. 
572.  And,  on  the  second  occasion,  his  lordship  said,  "  A  journeys-accounts  was  a 
common  law  writ  ;  and  though  a  journeys-account  properly  did  not  lie  here,  being  not 
between  the  same  parties ;  and  it  were  hard  not  to  allow  a  revivor  of  the  first  writ 
now  in  such  cases  as  this."     lb.  578. 

(f)1  So,  an  executor  durante  minoritate  ;  the  reason,  as  stated  by  Treby  C.  J.,  being, 
that  the  executorship  in  such  case,  is  but  an  office,  both  parties  making  but  one 
executor. 

But  afterwards,  in  Kmsey  v.  Hayivard,  1  Lord  Raym.  432,  his  lordship,  referring 
to  this  case,  said,  "  that  he  was  then  of  that  same  opinion  ;  but  he  never  was  ashamed 
to  retract  his  opinion,  when  he  is  convinced  upon  better  reason  ;  and  for  this  reason 
he  declared  that  he  thought  the  said  judgment  was  not  maintainable,  upon  the  reasons 
upon  which  it  was  given,  viz.  that  an  executor  may  have  a  writ  by  journeys-accounts 
upon  a  writ  abated,  brought  by  the  executor  durante  minoritate  ;  but  the  judgment 
was,  notwithstanding,  well  given  upon  other  reasons.  But  in  no  case  can  a  writ  of 
journeys-accounts  be,  but  by  the  same  plaintiffs,  or  some  of  them,  who  were  plaintiff's 
in  the  former  writ.  And  to  say,  that  the  general  executor,  and  the  executor  durante 
minoritate,  were  as  one  person  in  the  office,  is  to  strain  the  point  too  far ;  for  it  must 
be  the  same  plaintiff,  not  only  by  representation,  but  by  name ;  for  the  second  writ  is 
a  continuance  of  the  first,  which  cannot  be  but  by  the  same  person,  not  only  in  repre- 
sentation, or  in  respect  of  their  office,  but  strictly  and  truly  the  same  person." 

(e)2  Where  the  sheriff  returned  that  the  defendant  had  been  summoned,  and  the 
latter  came  with  his  compurgators,  and  swore  that  he  had  not  been  summoned.  Vide 
Termes  de  la  Ley,  tit.  Ley. 


7MAN.&G.7S7.  DA  VIES    V.  LOWNDES  310 

before  the'case  in  Dalison  (supra,  p.  780,  784,  note  (a)),  where  the  very  argument 
relied  upon  in  Brooke,  was  urged  in  vain.  In  the  judgment  in  Till-Adam  v.  The 
Inhabitants  of  Bristol  (2  A.  &  E.  389,  404,  S.  C.  4  N.  &  M.  144)  the  distinction  is 
pointed  out  between  the  applicability  of  the  doctrine  of  journeys-accounts  to  the  case 
of  the  death  of  a  sole  plaintiff  and  to  that  of  the  death  of  a  sole  tenant. 

But  the  question  before  the  court  is  not  so  much  whether  the  writ  by  journeys- 
accounts  can  properly  be  sued  out  under  the  circumstances  of  this  case,  as  whether 
the  court  can  so  decidedly  say  that  it  cannot,  as  to  interfere  and  prevent  the  cause 
from  proceeding,  and  the  point  from  being  solemnly  argued  upon  the  record.  The 
rule  is,  that  the  count  in  a  writ  of  right  must  shew  a  seisin  within  sixty  years  ;  and 
the  count  here  will  be  had  upon  demurrer  unless  it  conforms  with  that  rule.  The 
court  will  not  decide  a  point  properly  to  be  raised  by  demurrer,  upon  a  motion  to 
stay  proceedings  ;  especially  after  plea.  The  cases  of  Leigh  v.  Leigh  (2  N.  C.  464, 
2  Scott,  666,  668,  4  Dowl.  P.  C.  650),  and  Foot  v.  Collins  (2  Mylne  &  Cr.  250),  have 
DO  application  to  the  present.  It  was  there  held,  that  resealing  an  original  writ  was 
the  same  thing  as  issuing  a  new  writ;  and  in  the  former  case  this  court  set  aside 
the  service  of  a  writ  of  summons  grounded  on  an  original  writ  of  right,  which,  though 
[787]  sued  out  before  the  31st  of  December  1834,  had  been  resealed  after  that  time. 
If  the  court  had  given  effect  to  the  writ  under  such  circumstances  the  consequence 
would  have  been,  that  the  writ  would  appeal-  to  have  issued  at  one  time,  when  in 
fact  it  issued  at  another.  In  Foot  v.  Sheriff  (2  N.  C.  528,  2  Scott,  806,  4  Dowl.  P.  C. 
652),  this  court,  upon  a  motion  to  set  aside  a  writ  of  right  and  summons,  on  the 
ground  that  the  writ  had  been  resealed  after  service  of  the  summons,  refused  to 
interfere,  as  having  no  jurisdiction,  the  writ  not  having  been  returned.  In  that  case, 
Tindal  C.  J.  said,  the  court  of  Chancery  was  the  proper  tribunal  to  apply  to,  which 
was  done  accordingly,  and  the  writ  of  right  having  been  there  set  aside,  this  court 
then  set  aside  the  grand  cape  (Foot  dem.  Shireff,  2  Scott,  813,  5  Dowl.  P.  C.  53)  ; 
but  here,  the  court  of  Chancery  has  refused  to  set  aside  the  original  writ. 

Sir  T.  Wilde  Serjt.,  Kelly,  and  Gray,  (with  whom  was  F.  Bayley),  in  support  of 
the  rule  (13th  of  April  and  4th  of  May).  The  first  application  to  this  court  in  Foot 
v.  Sheriff,  related  to  the  initiatory  process,  which  was  the  proper  subject  of  an  applica- 
tion to  the  court  of  Chancery  :  as  the  writ  issuing  under  the  great  seal,  this  court 
could-  not  set  it  aside.  But  if  the  court  see  that  that  writ  cannot  be  carried  into 
effect,  they  are  bound  to  try  the  subsequent  proceedings,  as  was  done  in  Leigh  v. 
Leigh.  In  that  case,  setting  aside  the  service  of  the  writ  of  summons,  put  an  end  to 
the  action.  That  was  an  application  precisely  analogous  to  the  present.  There,  the 
writ  was  regular  upon  the  face  of  it  ;  and  the  facts  were  brought  before  the  court  by 
affidavit ;  but  here,  the  writ  is  irregular  ;  as  it  appears  to  have  issued  after  the  period 
limited  by  the  3  &  4  \V.  4,  c.  27,  s.  36.  By  that  statute,  the  writ  of  right — not 
merely  the  ac-[788]-tion — is  abolished.  There  no  longer  exists  any  competent 
authority  to  issue  it.  Suppose  the  sheriff  had  refused  obedience  to  the  writ— could 
the  court  have  attached  him?  The  writ  is  of  no  more  authority  than  a  writ  of  latitat, 
or  a  bill  of  Middlesex,  which  have  been  virtually  abolished  by  the  2  &  3  W.  4,  c.  39, 
s.  1  ;  and  being  void,  the  proceedings  under  it  would  not  be  judicial,  and  per- 
jury could  not  be  assigned  in  respect  of  any  thing  stated  at  the  trial.  [Cresswell  .1. 
N'ou  would  put  it  as  though  the  statute  had  said,  the  court  of  Common  Pleas  shall 
not  henceforward  try  a  writ  of  right.  Coltman  J.  Or  you  may  consider  it  as 
though  a  writ  issued  out  of  the  court  of  Chancery,  commanding  this  court  to  try  a 
man  for  murder.]  In  which  eases  the  whole  proceedings  would  obviously  be  coram 
mm  judice.  In  the  thirty-sixth  section  the  word  writ  is  used  as  the  process  by 
which  the  action  is  commenced  ;  the  language  of  the  thirty-seventh  and  thirty-eighth 
sections  is  to  the  like  effect  (a).  Foot  v.  Collins  (2  Mylne  >V  Craig,  250)  was  decided 
upon  the  same  principle.  Bradley  v.  Warburg  (II  M.  &  W.  452)  is  a  Further  illustra 
tion  of  it.  By  a  private  act  of  parliament  ( I  &  5  Vict,  c  *!>)  incorporating  the  Patent 
rolling-and-eompressing-iron  Company,  it  was  provided  that  every  judgment  against 
the  nominal  defendant,  might  be  executed  against  the  person  and  estate  of  every 
shareholder,  provided  "that  no  such  execution  should  issue  without  leave  first  granted 
by  the  court  in  which  such  judgment  should  have  been  obtained,  upon  motion  in 

(a)  Qufere.  In  both  these  sections  mention  is  made  of  the  right  "to  maintain 
any  such  writ  or  action." 
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court,  and  after  notice  of  motion  :" — and  it  was  held,  in  that  case,  that  the  fact  of 
the  scire  facias  having  issued  without  the  leave  of  the  court,  could  not  be  pleaded  as 
a  defence  [789]  in  bar  of  the  action,  but  was  an  irregularity  merely,  in  respect  of 
which  an  application  might  have  been  made  to  the  court  to  set  aside  the  writ. 

The  Lord  Chancellor's  opinion  in  this  case  was  obviously  very  strong, — that  the 
writ  could  not  issue  by  journeys-accounts  :  but  his  lordship  seemed  to  wish  that  the 
question  should  be  raised  by  demurrer  (vide  ante,  vol.  vi.  p.  535).  If,  however,  the 
tenant  has  a  good  answer  to  the  writ  upon  the  merits,  it  seems  hard  that  he  should 
be  driven  to  peril  his  case  upon  the  issue  of  a  demurrer.  [Cresswell  J.  The  argu- 
ment on  the  other  side  may  be  put  thus  :— The  statute  prevents  the  commencement 
of  an  action  by  a  writ  of  right ;  but  this  is  not  the  commencement  of  an  action  ;  it  is 
merely  the  continuation  of  a  former  action.]  In  fact  it  is  a  commencement ;  the  statute 
says  no  writ  of  right  shall  be  brought,  &c.  Is  not  this  bringing  a  writ?  The  second 
writ  is,  word  for  word,  the  same  as  the  former  one.  When  a  writ  is  abated,  it  is 
determined.  Under  certain  circumstances  a  new  writ  may  be  brought;  but  it  cannot 
be  a  continuation  of  the  former  writ,  which  is  at  an  end.  If  it  were  a  continuance, 
there  would  be  entries  on  the  record  to  shew  it  ;  but  there  is  no  precedent  to  that 
effect.  Where  a  party  sued  out  a  writ  by  journeys-accounts  he  could  not  avail 
himself  of  the  old  essoins  in  the  writ,  but  he  might  of  the  new  ones.  Plene  adminis- 
travit  and  non-tenure  had  always  to  be  pleaded  with  reference  to  the  time  of  the  first 
writ,  treating  it  as  distinct  from  the  second  writ.  The  writ  by  journeys-accounts  is 
spoken  of  in  Termes  de  la  Ley  as  "a  new  writ;"  and  it  is  said  "this  second  writ 
shall  be  as  a  continuance  of  the  first  "upon  the  authority  of  Spencer's  case,  where  it 
is  called  quodammodo  a  continuance.  So,  in  Walthall  v.  Aldrich  (Cro.  Jac.  588, 
2  Roll.  Rep.  186,  204,  209)  it  [790]  is  said  to  be  "quasi  a  continuance  of  the 
former  writ."  Later  writers,  such  as  Serjt.  Hill  in  the  note  to  Booth  on  Real 
Actions  that  has  been  referred  to,  have  left  out  the  qualifying  term  for  the  sake  of 
brevity.  The  reason  why  the  costs  of  the  former  writ  were  given  in  the  second 
writ,  was  because  it  was  between  the  same  parties.  This  is  the  mere  effect  of  a  rule 
of  court  grafted  upon  the  stat.  of  Gloucester  ;  as  at  common  law  no  costs  were  given  ; 
Gilb.  Hist.  C.  P.  265  ;  3  Bla.  Comm.  399  :  Phillips  v.  Bacon  (9  East,  298) ;  and  that 
rule  is  not  at  all  inconsistent  with  the  second  writ  being  a  new  one.  [Cresswell  J. 
Is  there  any  instance  in  which  an  action  by  journeys-accounts  was  maintained  against 
a  defendant  who  could  not  have  been  made  a  party  to  the  first  writ?]  D ionise  la 
Hi 're re's  case  (10  E.  3,  16  a.  (P.  10  E.  3,  fo.  16,  pi.  5),  supra,  p.  776,  n.  (e))  appears  to 
be  to  that  effect,  but  it  is  not  a  very  intelligible  report.  [Cresswell  J.  The  inquiry 
there  seems  to  have  been  as  to  a  darrein  presentment,  which  is  a  very  different 
matter  from  the  present.  The  question  was,  who  had  the  right  to  present  at  a 
bygone  time  ?]  In  several  of  the  older  cases,  where  it  is  said  the  action  was  brought 
by  journeys-accounts,  the  expression  would  seem  merely  to  mean  that  it  was  brought 
recently  or  freshly,  inasmuch  as  in  some  of  the  cases  the  doctrine  of  journeys-accounts 
would  not  apply.  There  is  nothing  in  the  proceeding  by  journeys-accounts  to  do 
away  with  the  abatement  of  the  former  writ.  The  judgments  are  not  vacated  or 
reversed.  The  new  writ  contains  no  reference  to  the  former  one.  From  all  that 
appears  upon  the  present  writ,  the  action  may  be  brought  against  a  stranger  ;  as  it  does 
not  there  appear  that  the  present  tenant  is  heir  of  the  tenant  in  the  former  action. 
The  tenant  is  summoned  in  the  same  form,  and  may  have  the  benefit  of  essoins  as  in 
a  new  action.  The  demandant  may,  and  probably  must,  count  [791]  de  novo  (a). 
The  tenant  may  plead  a  new  defence  ;  though  he  is  excluded  from  certain  pleas 
which  do  not  go  to  the  merits  of  the  case,  such  as  non-tenure.  [Tindal  C.  J.  That  is  a 
dilatory  plea,  which  only  gives  a  better  writ.]  The  only  instance  where  the  proceeding 
by  journeys-accounts  appears  to  be  entered  upon  the  roll,  is  in  Past.  Ent.  107,  which 
was  a  writ  of  error,  where,  of  course,  the  entry  must  have  been  made  on  the  roll  of  the 
judgment  that  was  sought  to  be  reversed.    In  the  Y.  B.  7  H.  6,  16,  22  (b),  there  is  a  case 

(a)  In  Anon.,  12  Mod.  229,  Treby  C.  J.  says,  "In  journeys-accompts  you  shall 
never  change  your  count ;  and  the  old  way  of  journeys-accompts  was  to  pray  a  new 
writ,  and  then  to  proceed  on  the  former  roll." 

(/*)  The  case  was  before  the  court  in  M.  and  in  P.  7  H.  6.  The  latter  report — 
from  the  first  edition  of  the  Year-Books  (being  misprinted  and  unintelligible  in  the 
second)  is  as  follows  : 

Formedon  was  brought  by  a  daughter,  as  heir  to  her  father.     The  tenant  says 
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upon  [792]  the  stat.  4  H.  4,  c.  7  (a)  where  a  woman  brought  formedon,  as  heir  to  her 
father,  and  the  tenant  pleaded  non-tenure  the  day  of  the  writ  purchased,  nor  ever 
[793]  after,  the  demandant  counterpleaded  that  her  father  was  seised  in  tail,  and  had 
issue  the  demandant  and  a  sister,  and  after  the  death  of  the  father,  the  daughter  [794] 

that  he  was  not  tenant  the  day  of  the  writ  purchased,  or  ever  afterwards.  To  which 
she  says,  that  formerly  the  same  now  demandant  and  another  her  co-parcener,  brought 
such  a  writ  against  this  same  now  tenant,  and  afterwards  her  co-parcener  died,  and 
she  brought  this  writ  freshly  by  journeys-accounts :  with  this,  that  she  will  aver  that 
the  tenant  was  tenant  of  the  freehold  after  the  death  of  the  ancestor  of  whose  seisin, 
&c,  and  that  he  aliened  and  took  the  profits  at  the  day  of  the  first  writ  purchased, 
and  that  the  first  writ  was  purchased  within  the  year  after  the  title  had  accrued  to 
them  ;  and  demands  judgment  if  the  writ  be  not  good  enough.  And  the  tenant  says, 
forasmuch  as  the  non-tenure  is  not  denied,  neither  to  the  matter  alleged,  is  there  any 
law  to  put  him  to  answer. 

Newton  [Serjt.]. — It  seems  to  me  that  the  writ  is  good;  for  at  one  time  the 
demandant  and  her  coparcener  had  a  good  writ  against  the  now  tenant,  and  her 
coparcener  is  dead  without  issue  of  her  body,  such  death  shall  not  turn  to  any 
prejudice  of  the  demandant,  forasmuch  as  it  is  not  her  default  but  rather  the  act  of 
God  :  so  it  seems  to  me  that  this  writ,  purchased  freshly,  is  a  continuance  of  the  first 
writ,  and  the  tenant  shall  stand  tenant  to  this  writ,  as  well  as  to  the  first  writ.  And 
in  case  she  who  is  dead  had  had  issue,  the  issue  and  the  other  (sister)  should  have  had 
a  good  writ  against  this  now  tenant,  and  should  have  had  advantage  of  the  first  writ. 

Cokein  [Cokayn  J.  C.  P.]. — If  the  ancestor  brought  formed  on  againsta  tenant 

(o)  The  argument  in  the  case  seems  rather  to  have  turned  upon  the  1  R.  2,  c.  9, 
which  is  referred  to  in  the  Y.  B.  7  H.  6,  16,  in  marg. 

By  that  statute,  after  reciting  that  "  it  is  complained  to  the  king  that  many  people 
of  the  said  realm,  as  well  great  as  small,  having  right  and  true  title,  as  well  to  lands, 
tenements,  and  rents,  as  in  other  personal  actions,  be  wrongfully  delayed  of  their  light 
and  actions,  by  means  that  the  occupiers  or  defendants,  to  be  maintained  and  sustained 
in  their  wrong,  do  commonly  make  gifts  and  feoffments  of  their  lands  and  tenements 
which  be  in  debate,  and  of  their  other  goods  and  chattels  to  lords  and  other  great 
men  of  the  realm,  against  whom  the  said  pursuants,  for  great  menace  that  is  made  to 
them,  cannot,  nor  dare  not,  make  their  pursuits  :  and  also  on  the  other  part  complaint 
is  made  to  the  king,  that  oftentimes  many  people  do  disseise  others  of  their  tenements, 
and  anon  after  the  disseisin  done,  they  make  divers  alienations  and  feoffments,  some- 
time to  lords  and  great  men  of  the  realm  to  have  maintenance,  and  sometime  to  many 
persons  of  whose  names  the  disseisees  can  have  no  knowledge,  to  the  intent  to  defer 
and  delay,  by  such  frauds,  the  disseisees,  and  the  other  demandants  and  their  heirs, 
of  their  recovery,  to  the  great  hinderance  and  oppression  of  the  people  :  It  is  ordained 
and  established,  that  from  henceforth  no  gift  or  feoffment  of  lands,  tenements,  or 
goods  be  made  by  such  fraud  or  maintenance  ;  and  if  any  be  in  such  wise  made,  they 
shall  be  holdcn  for  none  and  of  no  value  ;  ami  the  said  disseisees  shall  from  thenceforth 
have  their  recovery  against  the  first  disseisors,  as  well  of  the  lands  and  tenements, 
as  of  their  double  damages,  without  having  regard  to  such  alienations,  so  that  tho 
disseisees  commence  their  suits  within  the  year  next  after  the  disseisin  (lone.  And  it 
is  ordained  and  established,  that  the  same  statute  shall  hold  place  in  every  other 
act  inn  in  (or)  plea  of  land  where  such  feoffments  be  made  by  fraud  or  collusion,  to 
have  their  recovery  against  the  first  such  feoffor.  And  it  is,  to  wit,  that  this  statute 
ought  to  be  understood  where  such  feoffors  thereof  take  the  profits." 

By  the  stat.  4  II.  4,  e.  7,  after  partly  reciting  the  former  act,  proceeds:  "Our  said 
lord  the  king,  thinking  the  said  statute  to  be  very  mischievous  and  prejudicial  to  his 
people  because  of  the  shortness  of  (he  time,  by  the  a  ;scnt  of  tic  said  bud.,  and  at  tic 
request  of  the  commons  aforesaid,  hath  ordained  and  established,  that  such  disseisees 
shall  have  their  action  against  the  lirst  disseisor  during  the  life  of  the  same  disseisor, 
so  that  such  disseisor  thereof  take  the  profits  at  the  time  of  the  suit  commenced  :  And 
as  to  other  writs  in  plea  of  land,  the  demandant  shall  commence  bis  suit  within  the 
year  against  him  which  is  tenant  of  the  freehold  at  the  time  of  the  action  accrued  to 
him,  so  that  such  tenant  thereof  take  the  profits  at  the  time  of  such  suit  commenced, 
notwithstanding  the  said  statute." 

C.  P.  xiii.— 11 
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brought  formedon  and  the  sister  died,  and  then  the  demandant  brought  their  writ 
freshly  by  journeys-accounts,  and  averred  that  the  tenant  was  tenant  at  the  [795] 
time  of  the  first  writ  purchased ;  and,  after  long  argument,  the  writ  was  held  good, 
upon  the  ground  that  the  demandant  claimed,  and  took  her  estate,  as  heir  to  the 
[796]   father,  and  not  under  her  coparcener.      That  case  was  brought  within   the 

who  aliened  pending  the  writ ;  still,  as  against  him,  he  remains  tenant :  but  if  the 
demandant  dies,  although  the  issue  purchases  a  writ  freshly,  he  shall  have  no 
advantage  from  the  user  of  the  writ  by  his  ancestor ;  no  more  here.  The  first  writ 
was  brought  by  two  co-parceners,  and  one  is  dead  without  heir  of  her  body  :  so  by  her 
death  a  new  title  of  the  entirety  has  accrued  to  the  demandant,  and  at  the  time  of 
his  title  accruing,  the  tenant  was  not  tenant  in  fact,  nor  pernor  of  the  profits ;  so  not 
within  the  case  of  the  statute  (1  R.  2,  c.  9,  infra,  p.  794,  n.  (a)),  which  gives  the 
averment  tendered,  &c.  (in  the  above  counter-plea). 

Strange  [Strangways,  J.  of  C.  P.]. — If  a  husband  and  his  wife  bring  a  writ,  as  in 
the  right  of  the  wife,  against  one  who  is  tenant  by  form  of  the  statute  which  writ 
pends  a  year  and  a  day,  suppose  that  the  husband  dies,  his  wife  shall  have  a  new 
writ,  and  shall  have  the  advantage  of  the  statute ;  so  here ;  vide  the  other  term 
(M.  7  H.  6),  he  was  in  conratria  opinione  ideo  resorter.  (qu.) ;  and  he  said  at  common 
law,  if  one  wished  to  have  the  advantage  by  journeys-accounts,  it  is  necessary  that 
the  tenant  was  tenant  the  day  of  the  first  writ  purchased ;  and  then,  if  the  writ 
abated,  and  not  by  the  default  of  the  demandant,  and  he  purchased  a  new  writ,  the 
tenant  shall  not  allege  non-tenure  or  joint-tenure  ;  but  you  are  not  in  that  case ;  for 
the  tenant  was  not  tenant  at  the  day  of  the  first  writ  purchased,  so  you  cannot 
maintain  this  writ  by  the  common  law,  nor  by  the  statute ;  for  the  statute  requires 
that  he  be  tenant  who  was  tenant  the  day  of  the  dying  of  the  ancestor,  and  pernor 
of  the  profits  the  day  of  the  writ  purchased,  and  that  your  writ  be  purchased  within 
the  year  after  the  title  has  accrued  to  you.  And  if  you  take  your  title  by  the  father, 
then  your  writ  is  not  purchased  within  the  year  after  the  title  has  accrued  to  you  ; 
and  if  you  take  your  title  by  the  death  of  your  sister,  then  he  was  not  tenant  after 
the  death  of  your  sister ;  so  that  whether  you  claim  title  by  the  one  or  by  the  other, 
one  branch  of  the  statute  fails  you,  and  neither  by  the  common  law  can  your  writ  be 
maintained,  causa  qua  supra ;  so,  it  seems  to  me  that  the  writ  shall  abate. 

Chant.  [Chauntrell  Serjt.]. — If  two  parceners  bring  a  writ  against  him  who  is 
tenant  in  fact,  and  afterwards  one  dies,  and  the  survivor  brings  a  new  writ,  and  the 
tenant  alleges  non-tenure,  you  will  not  deny  that  the  demandant  shall  maintain  his 
writ,  if  he  will  aver  that  the  tenant  was  tenant  the  day  of  the  first  writ  purchased  ; 
and  this  is  by  common  law.  And  in  like  manner,  as  in  the  case  that  I  have  put,  the 
tenant  was  tenant  in  fact  the  day  of  the  first  writ  purchased,  so  was  the  now  tenant 
in  our  case,  the  day  of  the  writ  first  purchased,  tenant  in  law  by  the  statute,  so  that 
by  the  statute  we  are  aided  (enabled)  to  aver,  that  he  was  tenant  by  the  form  of  the 
statute  the  day  of  the  writ  first  purchased.  And  as  to  the  rest,  namely,  that  this 
writ  is  freshly  purchased  by  journeys-accounts,  we  are  warranted  by  the  common 
law  :  so  we  have  the  common  law  and  the  statute  simul,  and  we  are  in  the  same  case, 
that  I  have  put  before,  which  was  at  common  law :  so  the  writ  is  good. 

Newton.  If  the  first  writ  had  been  brought  by  one  demandant  against  two  tenants, 
who  were  tenants  in  law  by  the  statute,  and  afterwards  one  had  died,  and  the 
demandant  had  purchased  a  new  writ  against  the  survivor,  and  he  had  alleged  non- 
tenure, the  demandant  might  have  ousted  him  by  saying  that  he  was  tenant  in  law 
the  day  of  this  first  writ  purchased  :  and  the  cases  are  like,  unless  it  seems  to  you 
that  by  the  death  of  the  sister,  a  new  title  has  accrued  to  the  demandant ;  and  it 
seems  to  me  that  this  shall  not  change  the  case,  because  the  tenant  was  not  tenant  in 
fact :  so  not  within  the  case  of  the  statute :  and  it  seems  to  me  that  this  shall  not 
aggrieve  us;  for  another  title  shall. not  be  intended  in  us,  nor  can  we  have  claimed 
any  other  title  than  is  comprised  in  our  writ  and  our  count ;  and  that  is,  that  we 
claim  as  heir  to  our  father,  and  claim  nothing  as  heir  to  our  sister.  But  if  we  had 
made  the  descent  by  our  sister,  peradventure  it  might  have  been  otherwise :  as  in  the 
case  that  the  tenant  in  tail  has  issue  two  sons  and  dies,  and  a  stranger  abates,  and 
makes  a  feoffment,  and  continually  takes  the  profits,  and  afterwards  the  eldest  son 
dies  without  issue  of  his  body  :  if  the  younger  son  brings  formedon  against  the  abator, 
and  makes  the  descent  from  his  brother,  the  writ  shall  abate  ;  for  the  abator  is  not 
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statute  under  discussion  ;  but  here  the  object  sought  for  is  to  take  this  case  out  of  the 
limitation  act.  The  effect  of  the  statute  32  H.  8,  c.  2,  is  that  a  title  is  to  be  pronounced 
upon  a  seisin  of  sixty  years  ;  but  the  remedy  is  not  to  be  affected.  The  stat.  3  &  4 
W.  4,  c.  '27,  affects  both  title  and  remedy,  for  it  prohibits  the  action  altogether.  The 
case  in  Dalison,  p.  3,  was  a  scire  facias  on  a  judgment,  and  therefore  not  within  the 
32  H.  8,  c.  2.  A  scire  facias  on  a  judgment  is  a  judicial  writ,  and  the  proceeding  by 
journeys-accounts  is  applicable  only  to  original  writs  ;  Fitz.  Abr.  tit.  Journes-Accomptes, 
pi.  17(a).  As  to  the  cases  in  quare  impedit,  that  form  of  proceeding  is  subject  to 
peculiar  considerations  ;  and,  in  order  to  prevent  a  failure  of  justice,  rules  have  been 

tenant  after  the  title  had  accrued  to  him,  namely,  after  the  title  comprised  in  his  writ. 
But  if  he  bring  his  writ  against  the  abator  as  heir  immediate  to  his  father,  without 
making  mention  of  his  brother,  the  writ  is  good :  so  here. 

Kolfe  (Serjt.).  If  a  praecipe  quod  reddat  be  brought  by  two,  as  daughters  and 
heirs,  and  one  has  issue,  and  dies,  and  the  issue  and  the  other  brings  a  new  writ,  the 
tenant  shall  well  say  that  he  was  not  tenant  the  day  of  the  writ  purchased,  nor  ever 
afterwards  ;  and  although  the  demandants  tender  an  averment  that  he  was  tenant 
the  day  of  the  first  writ  purchased,  that  is  not  to  the  purpose  ;  for  the  other  (the 
surviving  demandant)  is  in  this  case  to  have  advantage  by  the  statute,  and  not  by 
journeys-accounts;  and  the  issue  is  out  of  that  case,  for  she  was  not  a  party  to  the 
first  writ,  and  it  is  necessary  for  them  to  join  in  the  action  ;  and  therefore  it  is  neces- 
aary  for  them  to  bring  such  a  writ,  in  which  they  may  join,  and  that  is — to  have  a 
writ  against  him  who  is  tenant  in  fact.  So  here,  as  to  the  moiety,  this  now  demandant 
was  a  party  to  the  first  writ,  and  as  to  the  other  moiety  she  was  not  party  :  for  although 
the  law  will  not  compel  her  to  make  herself  heir  to  her  sister,  still,  in  fact,  the  title 
of  the  moiety  has  accrued  to  her  by  the  death  of  her  sister  and  as  her  heir ;  for  if  her 
sister  had  a  nearer  heir,  she  should  not  have  an  action  for  this  moiety  :  ergo,  the  heir 
shall  not  have  advantage  by  journeys-accounts,  of  the  writ  brought  by  her  aunt;  and, 
having  regard  to  the  moiety,  she  brings  her  writ  as  heir,  and  not  as  she  who  was  party. 
And  so  it  seems  to  me  that  as  to  that  she  shall  not  have  the  advantage,  as  if  she  had 
been  a  party  simul. 

Chaunt.  It  seems  to  me  that  the  aunt  and  the  issue  shall  have  advantage  by 
journeys-accounts  ;  for  although  the  one  is  in  the  case,  and  the  other  without,  it  shall 
be  taken  most  for  the  advantage  of  the  demandants  ;  as  if  the  reversion  of  a  tenant 
for  term  of  life  be  granted  to  two  and  the  heirs  of  the  one,  in  that  case  one  may  have 
a  writ  of  waste,  and  the  other  not;  yet,  for  the  advantage  of  the  one  who  may  have 
the  action,  they  shall  join  :  so  in  your  case. 

Babington  (C.  .J.  of  G.  P.).  If  it  be  as  Chauntrelhas  said,  the  reason  must  be  this, 
— that  the  aunt  ami  the  issue  cannot  sever,  forasmuch  as  they  demand  of  the  same 
seisin  :  where,  as  in  the'  rase  at  the  bar,  there  is  but  one  demandant  :  ami  therefore  if 
-he  will  have  the  advantage  of  the  statute,  it  is  necessary  for  her  to  have  several  writs : 
and  as  to  the  moiety,  to  which  she  was  a  party  at  first,  it  is  reason  that  she  shall  have 
the  benefit  of  the  statute,  ami  not  as  to  the  other.  And  the  writ  at  another  day  was 
awarded  good  in  all,  &c.    Quod  nota. 

In  i>ro.  Abr.  tit.  Journes-Accomptes,  pL  12,  the  ease  is  shortly  stated  ;  and  Newton 
is  there  made  to  say,  "Where  a  man  brings  an  action  and  dies,  whereby  the  writ 
abates,  his  heir  shall  not  have  a  new  writ  by  journeys-accounts ;  for  it  seems  that 
mine  shall  have  an  action  by  journeys  accounts  but  one  who  was  a  party  i « »  the  lirst 
Writ,  and   against    him  who   was  a   party  to  the  first  writ."     7  II.  li,   Hi,  is  referred  to; 

lint  the  passage  is  nol  in  the  Sfear  Hook.  The  sentence  appears  to  have  been  uttered 
by  Newton  arguendo;  but  in  \  in.  Abr.  tit.  Journeys  Aeeounts  (('),  .".,  it  is  referred  l<> 
as  an  authority. 

(a)  Scire  facias:  the  tenant  says  thai  the  land  was  giver  to  him  for  term  of  life, 
the  remainder  to  the  right  heirs  of  one  John,  whose  heir  is  within  age;  ami  we  pray 

aid  of  him,  and  thai  the  parol  may  « |«- •  during  his  non-age;  the  demandant  said 

that  he  lor ily  brought  such  a  writ,  which  writ  was  variant  from  the  record  ;  and 

this   writ   was   purchased    by  journeys  ■accounts,  and    he   of   whom   you    pray  (aid)  had 

nothing  at  the  time  of  the  lirst  writ  brought:  judgment,  if  the  aid,  &c.  Wilby. 
fWylughby  Justice  of  C.  I'.)  Journeys  aeeounts  lies  nol  in  sueh  writs,  hut  in  original 
(writs);  wherefore,  &c.  M.  27  E.  3,  84,  (of  the  first  edition  of  the  Year  Hooks,  M.  27  E,  3, 

fo.  8,  pi.  23,  of  the  second  edition). 
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framed  with  regard  to  it,  which  are  applicable  to  no  other  action.  Thus,  in  Co.  Lit. 
198  a.,  it  is  laid  down  ;  "  If  two  tenants  in  common  he  of  an  advowson,  and  a  stranger 
usurp,  so  as  the  right  is  turned  to  an  action,  and  they  bring  a  writ  of  quare  impedit, 
which  concerns  the  realty,  the  six  months  pass,  and  the  one  dieth,  the  writ  shall  not 
abate,  but  the  survivor  shall  recover ;  otherwise  there  should  be  no  remedy  to  redress 
their  wrong.  And  so  it  is  of  co-[797]-parceners."  And  again,  in  the  cases  of  quare 
impedit  (7  Co.  Eep.  25  b.  26  b.),  it  is  said,  "A  quare  impedit  well  brought  by  divers, 
as  coparceners,  or  joint-tenants,  &c.  shall  not  abate  by  the  death  of  one  of  them,  nor 
a  quare  impedit  brought  by  the  husband  and  wife  shall  not  abate  by  the  death  of  the 
wife,  because  otherwise  the  plaintiff  (if  the  six  months  be  past)  would  be  without 
remedy." 

[Talfourd  Serjt.  referred  to  the  3  &  4  W.  4,  c.  27,  s.  38,  to  shew  that  the  writ  of 
right  was  not  completely  abolished  ;  and  also  to  Doe  dam.  Gilbert  v.  Boss  (7  M.  &  \Y. 
102);  where,  by  a  will,  in  1789,  an  estate  was  devised  to  A.  G.  M.  for  life,  with 
remainder  as  he  should  by  deed  or  will  appoint,  and,  in  default  of  appointment, 
remainder  to  the  heirs  of  his  body,  with  remainders  over  :  in  1790  A.  G.  M.  levied  a 
fine  to  the  use  of  himself  in  fee,  and  afterwards  died  without  issue  : — and  it  was 
held  in  an  ejectment,  where  the  lessors  of  the  plaintiff  claimed  as  heirs-at>law  of 
A.  G.  M.,  that  the  fine  created  a  discontinuance,  and  gave  a  tortious  fee  to  A.  G.  M., 
and  that  his  heir-at-law  was  consequently  entitled  to  recover  in  ejectment,  the 
remainders  over  being  divested,  and  the  rights  of  the  remainder-men  only  capable  of 
being  enforced  by  real  action  :  and  that  in  such  a  case  the  statute  .'!  A:  4  W.  4,  c.  47, 
s.  38,  preserved  the  right  of  the  remainder-men  to  bring  a  formedon.] 

[Tindal  C.  J.  suggested  that,  as  the  third  plea  raised  the  question,  as  to  whether 
the  action  was  brought  in  time,  it  might  be  a  convenient  course  to  withdraw  the  mise 
and  the  pleas  pleaded  with  it,  leaving  the  question  to  be  argued  upon  demurrer  to 
the  third  (c)  plea,  upon  an  understanding  that  if  the  determination  of  the  court  [798] 
were  against  the  tenant,  issue  might  afterwards  lie  joined  upon  the  general  mise  (a). 
This  Talfourd  .Serjt,  declined.] 

Cur.  adv.  vult. 

Gray,  in  last  Trinity  term  (12th  of  June),  shewed  cause  against  the  rule  obtained  on 
the  part  of  the  demandant  (supra,  p.  773)  for  rescinding  the  order,  allowing  the  tenant  to 
plead  the  special  pleas  together  with  the  general  mise.  The  ground  upon  which  it 
is  sought  to  rescind  the  order  is,  that  as  the  issue  upon  the  general  mise  must  be 
tried  by  the  grand  assize,  and  the  other  issues  by  a  jury,  there  would  be  separate 
modes  of  trial.  But  that  is  no  valid  objection.  Writs  of  right  are  already  within  the 
4  Ann.  c.  16,  s.  4,  which  empowers  the  court  to  allow  several  pleas.  In  Anderson  v. 
Anderson  (2  W.  Bl.  1157),  where,  in  dower,  leave  to  plead  ne  unques  seisie  and  ne 
unques  accouple,  was  denied,  the  reason  given  was,  that  the  two  pleas  would  be  tried 
in  two  several  jurisdictions — by  the  jury  and  by  the  certificate  of  the  ordinary  (vide 
ante,  753).  Here,  the  issues  would  be  tried  before  the  same  judges.  Harding  v. 
Harding  (1  Com.  Rep.  148),  cited  in  Com.  Dig.  tit.  Pleader  (E.  2),  is  to  the  same 
effect;  and  these  cases  seem  opposed  to  Bohins  v.  Crutchleij  (2  Wils.  118,  122,  127). 
[Maule  J.  The  grand  assise  might  find  one  way,  and  the  jury  another.  Can  you  not 
prove  all  you  wish  to  put  in  issue  by  these  special  pleas  under  the  general  mise  1  The 
fine  set  up  by  the  second  plea  has  already  been  so  proved.]  In  Hardman  v.  Clt  gg 
(Holt,  N.  P.  C.  671)  issues  joined  upon  the  general  mise,  and  also  upon  special  pleas, 
were  tried  by  the  same  jury ;  and  the  same  thing  was  recently  done  in  a  writ  of  right 
tried  at  Lancaster.  [Tindal  C.  J.  That  was  by  consent  in  both  cases.]  The  difficulty 
was  also  [799]  got  over  by  consent  in  Tissen  dem.  Clarke,  Ten.  (3  Wils.  419),  where 
the  fine  and  non-claim  were  given  in  evidence.  The  defences  raised  by  the  special 
pleas  are  all  very  material.  [Tindal  C.  J.  You  have  already  got  the  opinion  of  this 
court  upon  both  the  former  trials,  and  also  of  the  court  of  error,  that  the  fine  is 
admissible  under  the  general  mise  ;  it  cannot  therefore  be  necessary  to  plead  that 
specially.  And  the  defences  raised  by  the  third  and  fourth  pleas  seem  to  me  also 
both  open  to  you  upon  the  issue  joined  on  the  mere  right.  The  demi-mark  being 
tendered,  the  demandant  must  prove  a  seisin  within  sixty  years.] 

Talfourd  Serjt.  and  E.  V.  Williams  (with  whom  was  Willes)  in  support  of  the  rule.. 

(c)  Counting  the  mise  as  a  plea. 

(a)  The  mise  appears  to  form  a  complete  issue  per  se. 
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The  pleadings  in  a  writ  of  right  are  not  in  the  nature  of  ordinary  pleadings  ;  and  though 
the  court  may  permit  various  pleas  under  the  4  Ann.  c.  16,  they  will  exercise  a  dis- 
cretion in  doing  so,  and  will  not  allow  pleas  which  require  different  modes  of  trial,  to 
be  pleaded  together;  Anderson  v.  Andersen,  Harding  v.  Harding.  Till  lately  (b)  the 
trial  upon  the  general  raise  might  have  been  by  battle  ;  Com.  Dig.  tit.  Battell  (A.  2) ; 
which  would  have  raised  a  much  greater  discrepancy  in  the  modes  of  trial  than  in 
these  cases.  All  the  matters  that  the  demandant  has  pleaded  may  be  proved  under 
the  general  mise  ;  Dwnsday  dem.  Hughes,  Ten.  (3  X.  0.  439,  4  Scott,  209).  In  Gallon 
iU  in.  Harvey,  Ten.  (1  B.  &  P.  192),  the  court  refused  to  allow  the  mise  joined  in  a 
writ  of  right,  to  be  tried  by  a  jury  instead  of  the  grand  assise,  even  though  both 
parties  consented. 

Cur.  adv.  vult. 

Tindal  C.  J.  now  delivered  the  judgment  of  the  court.  Two  rules  have  been 
obtained  in  this  action  [800]  upon  a  writ  of  right,  the  first  by  the  tenant,  calling  on 
the  demandant  to  shew  cause  why  the  writ  of  grand  cape  and  the  sheriff's  return 
thereto,  and  also  the  count  delivered  in  this  action,  and  all  other  proceedings  in  this 
court,  should  not  be  set  aside  ;  the  second,  on  the  part  of  the  demandant,  calling  on 
the  tenant  to  shew  cause  why  he  should  not  elect  between  the  first  plea  of  the 
general  mise  and  certain  other  pleas  comprised  in  the  rule  to  plead  several  matters, 
and  why  either  the  said  first  plea,  or  such  other  pleas,  should  not  be  struck  out  and 
set  aside. 

With  respect  to  the  first  rule, —which  involves  a  question  of  far  more  importance 
than  the  other, — the  facts  are,  that  a  former  writ  of  right  was  sued  out  on  the  6th  of 
December  1842,  by  the  present  demandant  and  her  late  husband  (who  died  during  the 
progress  of  that  suit,  and  whose  death  was  duly  suggested  on  the  record)  against 
William  Selby  Lowndes,  esq.,  the  tenant  of  the  tenements  sought  to  be  recovered; 
that,  upon  a  trial  at  the  bar  of  the  court  of  Common  Pleas,  a  verdict  was  found  for 
the  tenant,  but  that,  upon  a  bill  of  exceptions  to  the  ruling  of  that  court,  the  court  of 
error  awarded  a  venire  de  novo  ;  that  the  cause  was  tried  a  second  time  at  the  bar  of 
the  court  of  Common  Pleas,  when  a  verdict  was  again  found  for  the  tenant,  and  a  bill  of 
exceptions  was  again  tendered  to  the  ruling  of  the  court ;  but  that,  between  the  date 
of  the  second  verdict  and  the  argument  on  the  second  bill  of  exceptions,  the  said 
\V.  S.  Lowndes,  the  sole  tenant  to  the  writ  of  right,  died.  After  his  death,  namely, 
in  Hilary  vacation,  184.3,  the  demandant  sued  out  a  new  writ  against  the  heir,  ground- 
ing her  right  to  do  so  upon  the  doctrine  of  a  writ  purchased  by  journeys-accounts. 
The  tenant  shortly  afterwards  made  an  application  to  the  Lord  Chancellor  to  set 
aside  the  writ  so  issued,  on  the  ground  that,  writs  of  right  having  been  abolished 
from  and  after  the  31st  of  De-[801]-cember  1834,  by  the  statute  3  &  4  W.  4,  c.  27, 
no  writ  of  right  could  now  bo  issued  under  any  circumstances;  and,  secondly,  that 
the  right  of  proceeding  by  journeys-accounts  did  not  hold  in  case  of  the  death  of  a  sole 
tenant  in  the  writ.      The  Lord  Chancellor,  alter  expressing  an  opinion,  in  terms  which 

it  is  impossible  to  misunderstand,  thai  the  ground  of  the  objection,  declined  however 

to  act  upon  that  opinion  by  quashing  or  setting  aside  the  writ,  on  the  ground  that  the 

same  objection  might  be  raised  upon  the  record  in  an  ulterior  stage  of  the  proceedings, 

where  it  might   become  subject  to  the  review   of  the  ordinary  tribunals  of  the  law. 

The  same  objections  have  been  raised  before  us  upon  this  application  to  set  aside 
the  count  and   all   the  judicial   process   that    has   been    issued  in   this   court  ;  and,  alter 

hearing  a  learned  argument  in  support  of,  and  against,  such  application,  we  have  c c 

to  the  same  conclusion  as  that  adopted  by  the  Lord  Chancellor,  and  lor  the  same 
reason,   \  iz.  that,    by  analogy  to  the  course  of  practice  adopted   in  this  and  other  courts 

of  Westminster  Hall,  we  ought  not,  upon  a  summary  application,  from  which  t  here  can 
be  no  appeal,  to  decide  upon  a  question  which  involves  the  final  determination  of  the 
rights  of  the  parties,  where  the  very  same  question  may  be  raised  on  the  record,  and 
thereby  not  only  the  judgment  of  this  court  be  obtained,  but,  if  thought  necessary, 
the  judgment  of  the  court  of  ultimate  appeal. 

It  is  obvious  that  such  is  the  ease;  for,  the  count  in  the  present  action  necessarily 
forms  part  of  the  record,  and  that  count  slate,  on  its  lace  that  the  former  writ  against 
the  late  tenant  was  issued  before  the  passing  of  the  late    Statute  3  &    I   W.    I,  c.  '_!7  ;   it 

(A)    Vide  59  Q.  3,  c.    16. 
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also  recites  the  count  upon  the  former  writ,  whereby  it  appears  that  the  demandant 
Elizabeth  Davies  alleged  the  seisin  in  Thomas  James  Selby,  deceased,  whose  heir  she 
[802]  states  herself  to  be,  "  within  sixty  years  next  before  the  commencement  of  that 
suit ; "  it  also  sets  forth  all  the  subsequent  proceedings  in  the  former  action,  down  to 
the  giving  of  judgment  upon  the  second  writ  of  error,  and  then  avers  the  death  of  the 
sole  tenant  in  the  former  writ.  The  count  then  states,  that,  "  by  reason  of  the  death 
of  the  said  William  Selby  Lowndes,  the  said  writ  of  right  and  the  suit  in  that  behalf, 
became  and  were  abated,  and  that  thereupon,  by  journeys-accounts,  that  is  to  say, 
within  fifteen  days  next  after  the  giving  of  the  last-mentioned  judgment  by  the  said 
court  of  Exchequer  Chamber,  the  demandant  freshly  brought  this  present  suit,  wherein 
she  now  counts  : "  and  the  count,  after  setting  forth  verbatim  the  writ  which  was  last 
issued,  alleges  seisin  in  Thomas  James  Selby,  deceased,  whose  heir  she  alleges  herself 
to  be,  "  within  sixty  years  next  before  the  commencement  of  the  said  suit,  wherein 
the  said  Thomas  Davies  and  Elizabeth  his  wife  were  demandants,  and  whereof  the 
present  suit  is  a  continuation  by  journeys-accounts  as  aforesaid." 

It  is  clear,  therefore,  that  every  objection  which  the  tenant  intends  to  raise  against 
the  validity  of  this  second  writ  of  right,  appears  on  the  record  itself  ;  the  power  of 
suing  a  writ  by  the  journeys-accounts,  where  the  former  has  abated  by  the  death  of 
the  sole  tenant ;  the  power  of  suing  out  any  writ  of  right  by  journeys-accounts  after 
the  passing  of  the  statute  3  &  4  \Y.  4,  c.  27  ;  and  also  the  objection  that  the  seisin  of 
the  ancestor  from  whom  the  demandant  claims,  is  not  laid  within  sixty  years  next 
before  the  teste  of  the  writ  last  sued  out,  but  within  sixty  years  next  before  the  teste 
of  the  former  writ.  And  it  is  equally  clear  that  the  tenant  ma}'  either  raise  his  objec- 
tion to  the  proceeding,  and  call  for  the  decision  of  the  court  thereupon,  at  the  time  of 
his  pleading,  by  demurring  to  the  count ;  or  he  may,  at  his  own  option,  reserve  the 
objection  until  after  the  trial  has  taken  place  upon  [803]  the  merits  :  at  which  time 
the  objection  to  the  writ,  if  well  founded,  will  be  equally  fatal  to  the  proceedings  as 
at  the  present  time,  on  the  principle  that  "  debite  fundamentum  fallit  opus." 

If  this  mode  of  deciding  the  question  upon  a  demurrer  had  not  been  open  to  the 
tenant ;  if  he  had  not  possessed  the  power  of  raising  the  question,  whether  the  writ 
was  valid  or  not  before  a  superior  court,  except  by  previously  incurring  the  expense 
of  a  new  trial :  we  should  have  thought  it  our  duty  at  once  to  quash  the  proceedings, 
and  to  declare  the  writ  issued  in  this  case  by  journeys-accounts,  a  nullity.  But,  as  the 
tenant  has  the  opportunity  of  bringing  the  question  at  once  before  the  court,  upon 
the  record,  as  a  simple  question  of  law,  we  think  he  can  have  no  right  to  complain,  if 
we  decline  to  proceed  summarily,  and  if  we  think  it  right  to  leave  the  question  open 
to  discussion  before  the  highest  tribunal. 

Such  being  the  determination  at  which  we  have  arrived,  we  nevertheless  think  it 
right  to  explain  the  ground  upon  which  our  opinion  is  founded,  that,  in  the  present 
state  of  the  law,  the  writ  by  journeys-accounts  cannot  be  sued  out ;  in  order  that  the 
demandant  may  have  the  opportunity  of  determining  for  himself  the  expediency  of 
incurring  additional  expense  in  a  litigation  which  may  turn  out,  even  if  favourable  ti> 
himself  on  the  merits,  to  be  fruitless  in  the  event. 

The  broad  ground  upon  which  we  rest  our  opinion  that  the  present  writ  by 
journeys-accounts  cannot  be  supported  is,  the  operation  of  the  statute  3  &  4  W.  4, 
c.  27,  s.  36.  By  that  statute  it  is  enacted  that  no  writ  of  right,  and  no  other  actios 
real  or  mixed  (with  certain  exceptions  named  in  the  statute),  shall  lie  brought  after 
the  31st  of  December  1834.  The  words  of  the  act  are  precise  and  peremptory  ; 
extending  to,  and  comprising,  all  writs  of  right  whatever,  whether  originally  sued  out, 
or  sued  out  by  journeys-accounts,  or,  which  is  contended  [804]  to  be  the  case  before 
us,  sued  out  by  continuance.  The  question,  therefore,  becomes  this.  Is  the  writ  so 
newly  sued  out,  another  and  different  writ  from  that  which  was  first  sued  out  1  If  it 
is  so,  the  consequence  necessarily  follows,  that  it  is  not  a  writ  allowed  by  the  law  : 
there  is  no  such  writ  in  existence,  no  office  from  which,  and  no  officer  by  whom,  such 
new  writ  can  be  issued.  And  that  it  is  a  new  writ,  is  the  language  of  all  the  books. 
"  If  a  writ  abates  without  the  default  of  the  demandant  or  plaintiff,  he  may  have  a 
new  writ  by  journeys-accounts,  viz.  per  dietas  computatas  recenter  tulit  aliud  breve." 
6  Rep.  10  b.  The  expression  is  a  new  writ  and  aliud  breve.  In  Termes  de  la  Ley, 
tit.  Journeys-accounts,  cited  by  the  demandant,  it  is  said  he  may  purchase  a  new  writ. 
The  demandant  contends  that  it  is  not  in  substance  a  new  writ,  but  a  continuance 
of  the  old  writ ;  whereas,  as  it  appears  to  us,  strictly  and  properly,  it  cannot  be  a 
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continuance,  for,  it  is  not  issued  until  after  the  old  writ  has  abated  ;  and  Lord  Coke, 
in  his  report  above  referred  to,  calls  it  only  "  quodammodo  a  continuance." 

The  statute  of  limitations  32  Hen.  8,  c.  2,  expressly  gives  the  power  of  suing'out 
a  new  writ  in  the  case  of  abatement  of  the  former  by  death,  as  it  expressly  enacts, 
"that  the  demandant,  if  alive,  or  his  next  heir,  may  pursue  an  action  within  one  year 
next  after  such  action  or  suit  abated,  and  shall  enjoy  all  such  advantage  to  make  their 
titles  within  the  said  one  year  as  the  demandant  in  such  writ,  &c,  should  or  might- 
have  had  in  the  said  former  action  or  suit."  From  which  it  appears  that  the  second 
writ  is  not  a  continuance  of  the  first,  but  that  two  suits,  the  former  and  the  latter, 
are  distinct.  The  statute  21  Jae.  1,  c.  16,  s.  3,  makes  a  similar  legislative  provision 
for  the  plaintiff  bringing  a  new  action  within  one  year  next  after  the  judgment  for 
the  plaintiff  has  been  reversed  by  writ  of  error.  And  the  entire  [805]  silence  in  the 
statute  now  under  consideration,  when  these  exceptions  are  found  in  the  former,  leads 
to  the  conclusion  that  the  common  law  cannot  introduce  such  a  provision  in  favour  of 
the  demandant ;  a  conclusion  to  which  the  two  cases  referred  to  in  Lord  Brooke's 
Beading  on  the  former  statute  (pp.  154,  155),  affords  a  strong  corroboration  ;  for,  in 
those  cases  it  was  held,  that,  as  the  statute  only  made  provision  for  a  new  writ  where 
the  former  suit  abated  by  death,  the  demandant  was  not  entitled  to  sue  out  such  writ 
by  journeys-accounts,  where  the  former  had  abated  by  any  other  cause,  though  without 
the  default  of  the  demandant.  If,  then,  where  the  statute  has  made  actual  provision 
for  a  new  writ  in  one  case,  viz.  abatement  by  death,  such  provision  cannot  be  extended 
to  any  other  species  of  abatement,  there  can  be  no  legal  ground  for  qualifying  the 
general  words  of  the  statute  of  W.  4,  by  introducing  an  exception  upon  which  the  act 
is  altogether  silent. 

Without  entering  into  the  discussion,  whether  the  doctrine  of  journeys-accounts 
applies  to  the  case  of  abatement  by  the  death  of  a  sole  tenant, — which  is  the  case 
now  under  consideration, — we  have  arrived  at  the  conclusion  we  have  before  stated  ; 
but,  at  the  same  time,  for  the  reasons  before  given,  we  think  the  first  rule  must  be 
discharged. 

With  respect  to  the  second  rule,  the  question  is,  whether  the  tenant's  mise  upon 
the  mere  right  can  be  joined  with  other  pleas  which  raise  questions  of  fait  for  trial 
by  an  ordinary  jury.  And  we  think  they  cannot  be  joined  together.  The  mise  is 
not  properly  a  plea,  but  a  defence  of  a  peculiar  kind,  in  which  the  tenant  takes  upon 
him  to  assert  that  he  has  a  better  title  than  the  demandant.  An  inspection  of  the 
Pecord  set  out  at  the  end  of  the  third  volume  of  Blackstone's  Commentaries,  would 
shew  at  once  how  incongruous  are  the  processes  for  the  [806]  trial  of  the  issue  in  the 
one  case,  and  in  the  other.  The  oath  administered  to  the  recognitors  of  the  grand 
assize,  is  a  different  oath  from  that  taken  by  the  jury.  The  number  of  the  recognitors 
is  different.  Many  of  the  issues  raised  by  the  pleas  are  involved  in  the  trial  of  the 
mere  right  ;  and,  if  it  is  supposed  for  a  moment,  there  should  be  a  jury  to  try  the 
issues,  and  that  the  mere  right  should  be  tried  by  the  recognitors,  great  and  inextri- 
cable confusion  would  arise,  if  the   jury  found   one   way  and   the   recognitors  another. 

No  instance  has  been  pointed  out  where  this  has  1 n  claimed  anil  allowed  as  a  matter 

of  right.  In  the  writ  of  right  tried  a1  Lancaster,  which  was  referred  to  as  an  authoril  j . 
it  appears  the  issues  of  fact  were  tried  by  the  recognitors,  by  consent.  We  cannot 
but  think  the  allowing  of  such  a  practice  by  consent  would  lie  greatly  inexpedient, 
and  would  make  any  proceeding  against  witnesses  very  hazardous. 

We  cannot,  therefore,  without  any  authority  being  shewn,  introduce  8  new  practice 
upon  this  occasion,  which  is  not  improbably  the  last,  writ  of  right  that  will  lie  tried. 
We,  therefore,  think  the  second  rule  must    lie  made  absolute. 

Rules  accordingly  (a). 

(tt)  The  remedy  by  journeys  accounts  is  applicable  to  personal  actions  as  well  as 
to  real  actions.  But  the  necessity  for  resorting  to  this  process  in  personal  actions,  i., 
in  a  great  measure  obviated  by  I  he  statute  *  .V'  9  W.  ■"•.  C.  II,  B.  7,  which  preserves 
personal  actions  from  abatement  by  reason  of  the  death  of  one  of  several  plaintiffs  or 
defendants,  in  cases  where  the  right  of  action  survive?  to  or  against  the  Other  plaintiff 

or  defendant.     And  the  principal  case  may  be  considered  as  deciding  that,  in  the  case 

of  the  death  of  a  sole  plaintiff  or  of  a  sole  defendant,  resort  cannot  be  had  to  process 
by  journeys-accounts. 
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[807]     Kaye  r.  Dutton.     June  29,  1844. 
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Assumpsit  upon  an  agreement  whereby — after  reciting  that  one  W.  in  his  lifetime, 
mortgaged  certain  premises  to  R.  and  B.  to  secure  35001. ;  that  R.  and  B.  required 
W.  to  procure  the  plaintiff  to  join  him  in  a  bond,  as  a  collateral  security  for  that 
sum  and  interest ;  that  the  defendant  had,  since  the  death  of  W.  taken  upon 
himself  the  management  of  the  estate  of  W.,  and  had  paid  to  R.  and  B.  33701.  ;  that 
the  plaintiff'  had  been  called  upon  as  surety,  and  had  paid  to  R.  and  B.  1301.  ;  that 
the  defendant  had  repaid  him  481.,  leaving  821.  due  ;  that  the  defendant  had  agreed 
to  repay  the  plaintiff'  the  821.  out  of  the  moneys  which  might  arise  from  the  sale  of 
the  mortgaged  premises,  and  in  the  meantime  to  appropriate  the  rents  towards  pay- 
ment of  the  same,  as  the  plaintiff'  had  a  lien  upon  the  premises  for  the  same  ;  that 
the  defendant  had  requested  the  plaintiff'  to  release  and  convey  all  his  estate  and 
interest  in  the  premises  to  A.  and  L.,  and  that  he  had  already  done,  reserving  to 
himself  a  lien  on  the  said  property, — it  was  witnessed,  that,  in  consideration  of 
the  plaintiff's  having  paid  the  1 301.  to  R.  and  B.  in  part  discharge  of  the  mortgage, 
and  in  consideration  of  his  having  released  and  conveyed  all  his  estate  and  interest 
in  the  premises  to  A.  and  L.,  and  in  order  to  secure  to  the  plaintiff  the  repayment 
of  the  821.,  the  defendant  undertook  and  agreed  with  the  plaintiff'  to  pay  him  the 
same,  with  interest,  out  of  the  proceeds  of  the  premises  when  sold,  and,  in  the 
meantime,  to  appropriate  the  rents  in  liquidation  of  the  same.  The  declaration 
then  stated  that,  in  consideration  of  the  premises,  the  defendant  promised  the 
plaintiff'  to  perform  the  agreement  ;  and  alleged  for  breach,  that,  although  the 
defendant  had  received  rents  to  a  sufficient  amount,  he  had  failed  to  pay  : — Held, 
that,  inasmuch  as  the  declaration  did  not  shew  that  the  plaintiff  had  any  interest 
in  the  premises,  except  that  which  he  reserved,  his  release  and  conveyance,  though 
executed  at  the  defendant's  request,  formed  no  legal  consideration  for  the  promise 
alleged  to  have  been  made  by  the  latter. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  by  a  certain  agreement 
or  instrument  in  writing  made  by  the  defendant,  theretofore,  to  wit,  on  the  22nd  of 
September,  1836, — after  reciting  that  one  Whitnall,  in  his  life-time,  released  and 
assured  by  deeds  of  the  30th  and  31st  of  May,  1832,  his  freehold  dwelling-houses 
and  hereditaments  at  Windsor,  in  Upper  Parliament  Street,  in  Toxteth  Park,  unto 
R.  Rockliff  and  H.  Bullen,  their  heirs  and  assigns,  by  way  of  mortgage,  to  secure  the 
repayment  of  35001.  ;  and  also  reciting  that  the  said  Kocklitt'  and  Bullen  required  the 
said  [808]  Whitnall  to  obtain  the  plaintiff'  to  join  him  in  a  bond  as  a  collateral  security 
further  to  secure  the  repayment  of  the  said  sum  of  35001.  and  interest ;  and  also 
reciting  that  the  defendant  had,  since  the  death  of  the  said  Whitnall,  taken  upon 
himself  the  management  of  the  estate  of  the  said  Whitnall,  and  had  paid  to  the  said 
Rockliff  and  Bullen  33701.;  and  also  reciting  that  the  said  Bullen  and  Rockliff'  had 
called  upon  the  plaintiff' for  payment  of  the  said  mortgage,  and  he  was  surety  for  the 
said  Whitnall  in  the  said  bond,  and  that  the  plaintiff'  thereupon  paid  to  the  said  Bullen 
and  Rockliff'  the  sum  of  1301.  on  the  1st  of  May  1835;  and  also  reciting  that  the 
defendant  had  repaid  the  plaintiff'  the  sum  of  481.,  leaving  due  to  him  the  sum  of  821., 
and  that  such  last-mentioned  amount  the  defendant  had  agreed  to  repay  to  the 
plaintiff'  out  of  the  moneys  which  might  arise  from  the  sale  of  the  said  hereditaments 
and  premises  when  the  same  should  be  sold,  and  in  the  meantime  to  appropriate  the 
rents  of  the  said  hereditaments  and  premises  towards  payment  of  the  same  sum,  as 
the  plaintiff'  had  a  lien  on  the  said  hereditaments  and  premises  for  the  said  sum  of 
821.  ;  and  also  reciting  that  the  defendant  had  requested  the  plaintiff'  to  release  and 
convey  all  his  estate  and  interest  in  the  said  hereditaments  and  premises  to  Alison 
and  Lenox,  and  that  that  he  had  already  done,  reserving  to  himself  a  lien  on  the  said 
property  as  aforesaid, — it  was  by  the  said  agreement  or  instrument  in  writing 
witnessed,  that,  in  consideration  of  the  plaintiff's  having  paid  to  the  said  Bullen  and 
Rockliff'  the  said  sum  of  1301.,  in  part  discharge  of  the  said  mortgage,  and  in  considera- 
tion of  the  plaintiff's  having  released  and  conveyed  all  his  estate  and  interest  in  the 
said  hereditaments  to  Alison  and  Lenox  (reserving  to  himself  the  said  lien),  and  in 
order  to  secure  to  the  plaintiff'  the  repayment  of  the  said  sum  of  821.,  he  the  defen- 
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dant  did  thereby  for  himself  undertake  and  agree  [809]  with  the  plaintiff,  his 
executors,  administrators,  and  assigns,  to  pay  to  him  or  them  the  said  sum  of  821.J 
with  interest  thereon,  out  of  the  proceeds  to  arise  from  the  sale  of  the  said  heredita- 
ments and  premises,  when  the  same  should  be  sold,  and,  in  the  meantime,  and  until 
such  sale  was  effected,  to  appropriate  the  rents  of  the  said  hereditaments  and  premises, 
in  liquidation  of  the  said  sum  so  due  to  the  plaintiff  as  aforesaid ;  as  by  the  said 
agreement  or  instrument  in  writing,  reference  being  thereunto  had,  will  appear : 
Averment,  that,  the  said  agreement  or  instrument  in  writing  being  so  made  as  afore- 
said, he,  the  defendant,  in  consideration  of  the  premises,  afterwards,  to  wit,  on  the 
said  22nd  of  .September,  1836,  promised  the  plaintiff  to  observe  and  perform  the  said 
agreement  or  instrument  in  writing,  in  all  things  therein  contained  and  on  his  the 
defendant's  part  to  be  observed  and  performed  ;  that,  after  the  said  agreement  or 
instrument  in  writing  was  made  as  aforesaid,  and  before  the  said  sale  therein  mentioned 
was  effected,  to  wit,  on  the  30th  of  September,  1836,  and  on  divers  other  days 
between  that  day  and  the  commencement  of  the  suit,  the  defendant  received  the  said 
rents  in  the  said  agreement  or  instrument  mentioned,  to  a  large  amount,  to  wit,  to 
the  amount  of  20001.,  which  he  could  and  might  and  ought,  according  to  the  said 
agreement  or  instrument  in  that  behalf,  to  have  appropriated  in  liquidation  of,  and 
which  were  sufficient  to  liquidate,  the  said  sum  of  821.  so  due  to  the  plaintiff  as  afore- 
said ;  yet  the  defendant,  disregarding  the  said  agreement  or  instrument  and  his  said 
promise,  did  not  nor  would,  although  theretofore,  to  wit,  on  the  1st  of  September  1839, 
requested  by  the  plaintiff  so  to  do,  appropriate  the  said  rents  so  received  by  him  as 
aforesaid,  or  any  part  thereof,  in  liquidation  of  the  said  sum  of  821.  so  due  to  the 
plaintiff  as  aforesaid,  or  pay  the  same  rents,  or  any  part  thereof,  to  the  plaintiff 
on  account,  or  in  discharge,  or  part  discharge,  of  that  [810]  sum  of  money,  or  other- 
wise howsoever,  but  wholly  refused  so  to  do,  and  the  last-mentioned  sum  of  821.  is 
still  wholly  unliquidated,  and  wholly  due  and  unpaid  to  the  plaintiff. 

To  this  count  the  defendant  pleaded  amongst  others  two  special  pleas,  to  the 
replications  to  which  he  demurred  specially.  Upon  the  argument  in  Easter  term  last, 
however,  the  defendant  abandoned  the  pleas,  and  objected  to  the  declaration. 

Bowling  Serjt,  for  the  defendant.  Three  objections  arise  on  the  declaration  :  first, 
it  discloses  no  consideration  for  the  promise  alleged  ;  secondly,  the  consideration  (if 
any)  is  a  mere  moral  consideration  ;  thirdly,  the  consideration  being  executed,  it  can 
only  sustain  an  implied  promise  (a) ;  whereas  the  promise  alleged  is  a  different  one, 
being  an  express  promise. 

Construing  the  declaration  most  favourably  for  the  plaintiff,  it  appears  that  he 
having  become  surety  for  Whitnall,  the  mortgagor,  paid  1301.  to  the  mortgagees  ;  that 
the  defendant — who  had  taken  upon  himself  the  management  of  YVhitnall's  estate, — 
had  repaid  him  481.,  and  promised  to  pay  him  the  residue  out  of  the  proceeds  thereof  ; 
and  that  the  plaintiff,  at  the  request  of  the  defendant,  released  and  conveyed  all  his 
interest  in  the  premises  to  Alison  and  Lenox,  reserving  to  himself  a  lien  on  the 
property.  This  statement  of  facts  does  not  disclose  any  consideration  whatever  for 
the  defendant's  promise.  The  only  interest  the  plaintiff  ever  had  in  the  premises  was 
the  lien,  which  entitled  him,  in  equity,  to  stand  in  the  position  of  the  mortgagees. 
Cofiis  v.  Middkton  (Turn.  &  Kuss.  224).  The  recital  that  the  defendant  had  released 
all  his  estate  and  interest  in  the  property,  except  his  lien,  is  in  effect  to  say,  that  he 
bad  [811]  released  nothing.  Possibly  the  consideration  might  have  been  good  if  it 
had  been  alleged  that  the  plaintiff  had  executed  some  instrument  purporting  to  convey 
an  interest.  In  ll'ill:iiis,ni  v.  Olinini  (1  N.  C.  4110,  1  Sc.  461),  the  declaration  stated 
that,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had  given  the 
defendant  a  letter  written  by  0.,  since  deceased,  by  means  of  which  letter  the  defer 
dant  was  enabled  to,  and  did,  determine  controversies,  and  obtain  a  large  portion  of 
O.'s  effects,  the  defendant  promised  to  give  the  plaintiff  10001.:  and  it  was  held  that 
the  declaration  disclosed  a  sufficient  consideration  to  sustain  an  action  on  the  promise 
So  here,  if  the  declaration  had  stated  that  the  plaintiff  had  executed  an  assignment, 
it  might  have  been  sufficient;  but  the  only  consideration  alleged  is,  the  assigning  of 
his  interest ;  whereas  he  had  none  to  convey. 

Secondly.  The  only  consideration  that  appears  upon  the  face  of  the  declaration 
(if  any)  is  a  mere  moral  consideration,  to  which  the  law  will  give  no  effect.     A  past 

(a)  Quesre. 
C.  P.  xiii.— 11* 
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consideration  will  not  support  a  subsequent  promise  ;  Jeremy  v.  Goochman  (Cro.  Eliz. 
442),  Barker  v.  Halifax  (ib.  741),  Docket  v.  Voyel  (ib.  885).  The  law  does  not,  in 
truth,  give  effect  to  any  but  an  executory  (e)  consideration.  It  may  be  said  that  the 
consideration  here  is  not  simply  an  executed  consideration,  because  it  is  stated  that 
the  defendant  had  requested  the  plaintiff  to  convey.  But  a  mere  request  is  of  no  avail. 
Lampleigh  v.  Braithwait  (Hob.  105,  Sir  F.  Moore,  866).  The  promise  alleged  and  the 
promise  implied  by  law,  must  be  co-extensive.  Veitch  v.  Russell  (3  Q.  B.  928,  3  G. 
&  D.  198).  [Tindal  C.  J.  That  case  shews  that  a  subsequent  express  promise  will 
not  con-[812]-vert  that  into  a  debt  which,  of  itself,  was  not  a  legal  debt.]  It 
establishes  that  an  express  promise  cannot  be  supported  by  a  moral  consideration. 

Thirdly.  If  the  court  think  that  any  promise  can  be  implied  from  the  facts  stated, 
it  will  not  be  the  promise  alleged.  It  is  clear  that  an  executed  consideration  will  only 
sustain  such  a  promise  as  the  law  will  imply.  Brown  v.  I  'rump  (1  Marsh.  567,  6  Taunt. 
300).  In  Granger  v.  Collins  (6  M.  &  W.  458),  the  declaration  (in  assumpsit)  stated, 
that  whereas  before  and  at  the  time  of  making  the  agreement  thereinafter  mentioned, 
the  defendant  held  the  house  and  premises  thereinafter  mentioned,  for  the  residue 
of  a  term  of  years,  and  thereupon  afterwards,  to  wit,  on,  &c,  agreed  to  let  to  the 
plaintiff,  who  then  agreed  to  take  of  the  defendant  the  said  house  and  premises  at  a 
certain  rent ;  and,  in  consideration  of  the  premises,  the  defendant  promised  the 
plaintiff  that  he  should  quietly  hold  and  enjoy  the  said  house  and  premises  during 
the  said  term,  without  any  eviction  from  the  parties  entitled  to  the  reversion ;  never- 
theless he  the  plaintiff  was  evicted  by  the  party  entitled  to  the  reversion.  The 
declaration  was  held  bad  on  demurrer,  inasmuch  as  the  plaintiff'  having  declared  on 
the  simple  relation  of  landlord  and  tenant,  no  such  duty  as  that  laid  on  the  defendant's 
promise  arose  from  that  relation.  So,  in  Hopkinson  v.  Logan  (5  M.  &  W.  241),  it  was 
held  that  an  executed  consideration,  whereon  the  law  implies  a  promise  to  pay  on 
request  (as,  upon  an  account  stated),  is  not  sufficient  to  support  a  promise  to  pay  at 
a  future  day.  Parke  B.,  there  said  :  "  The  promise  which  arises  in  law  upon  an 
account  stated  is,  to  pay  on  request,  and  any  other  promise  is  nudum  pactum,  unless 
made  upon  a  new  consideration."  Alderson  B.  said:  "The  consideration  is  clearly 
executed,  and  the  promise  which  the  law  implies  thereon  is,  to  pay  on  request.  In 
order  to  convert  that  [813]  promise  into  a  promise  to  pay  at  a  future  day,  there  must 
be  a  new  consideration."  And  Maule  B.  said  :  "  I  agree,  that  an  executed  consideration 
is  no  consideration  for  any  other  promise  than  that  which  the  law  would  imply  ;  if  it 
were,  there  would  be  two  co-existing  promises  on  one  consideration."  Here,  the 
plaintiff'  must  proceed  on  the  promise  implied  by  law  ;  and  if  the  court  cannot  imply 
any  promise  at  all,  or  if  it  cannot  imply  the  promise  laid  clearly,  the  declaration  is 
bad.  Jackson  v.  Cobbin  (8  M.  &  W.  790,  1  Dowl.  N.  S.  96).  In  Eoscorla  v.  Thomas 
(3  Q.  B.  234,  2  Gale  &  I).  508),  the  declaration  (in  assumpsit)  stated  that,  theretofore, 
to  wit,  on  the  29th  of  September  1840,  in  consideration  that  the  plaintiff  at  the  request 
of  the  defendant  had  bought  of  the  defendant  a  certain  horse  at  a  certain  price,  to 
wit,  301.,  the  defendant  promised  the  plaintiff  that  the  horse  was  sound  and  free  from 
vice.  It  was  held,  in  arrest  of  judgment,  that  the  promise  appeared  to  have  been 
made  in  respect  of  a  precedent  executed  consideration  ;  that  it  must  be  taken  to  have 
been  an  express  promise,  but  that  no  express  promise  on  such  a  consideration,  though 
executed  at  request,  could  extend  beyond  the  promise  which  the  law  would  imply 
while  the  consideration  was  executory  ;  that  at  the  time  of  the  sale  the  only  implied 
promise  was  to  deliver  the  horse  on  request,  and  that,  after  the  sale,  therefore,  there 
was  no  consideration  for  the  subsequent  express  promise  of  warranty. 

Channell  Serjt.,  contra.  The  declaration  is  good.  The  defendant's  promise  being 
laid  to  have  been  made  in  consideration  of  the  premises,  that  is,  of  all  that  is  stated 
in  the  foregoing  part  of  the  declaration,  it  is  submitted  that  the  facts  alleged  disclose 
a  sufficient  legal  consideration.  Admitting  that  a  mere  moral  consider-[814]-ation 
ordinarily  will  not  sustain  a  promise,  here  a  legal  consideration  is  apparent.  If  the 
defendant  had  any  estate  or  interest  to  convey,  his  parting  with  it  at  the  defendant's 
request,  would  be  an  ample  consideration :  and  upon  this  declaration  it  is  not 
competent  for  the  defendant  to  say  that  the  plaintiff  did  not  release  some  interest  in 
the  mortgaged  premises.  Having  paid  money  as  surety  for  the  mortgagor  he  would 
stand  in  his  place,  and  if  any  interest  can  be  inferred  beyond  the  lien,  there  is  a  good 

(«)  I.e.  executory  in  its  inception. 
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consideration.  The  difficulty  arises  on  the  words  "  reserving  to  himself  a  lien  on  the 
said  property."  The  fair  meaning  of  that  is,  that  the  plaintiff  had  given  up  his  lien 
so  far  as  regarded  Alison  and  Lenox,  but  preserved  it  as  between  himself  and  the 
defendant.  As  to  the  second  point,  the  rule  upon  this  subject  is  well  laid  down  in 
1  Wms.  Saund.  264,  n.,  where  it  is  said  that  "a  past  consideration  is  not  sufficient  to 
support  a  subsequent  promise,  unless  there  was  a  request  by  the  party,  either  express 
or  implied,  at  the  time  of  performing  the  consideration  (vide  ante,  vol.  i.  p.  266,  n.) ; 
but  where  there  is  an  express  request  at  the  time,  it  will  in  all  cases  be  sufficient  to 
support  a  subsequent  promise."  Here,  what  is  treated  as  a  past  consideration  is  stated 
to  have  been  done  because  of  the  defendant's  request.  Cases  have  been  cited  to  shew 
that  the  past  consideration  here  stated,  does  not  support  the  particular  promise  alleged 
in  the  declaration  :  but  those  cases  are  distinguishable  ;  as,  in  all  of  them,  the  promise 
implied  by  law  differed  widely  from  that  alleged  on  the  face  of  the  declaration.  The 
question  how  far  a  moral  consideration  will  support  a  subsequent  express  promise,  is 
discussed  by  Lord  Deiiman,  in  Eastwood  v.  Kenyan  (11  Ad.  &  E.  438,  3  P.  &  I).  276). 
Here,  looking  at  the  whole  declaration,  a  sufficient  consideration  appears  for  the 
promise  laid. 

Cur.  adv.  vult. 

[815]  Tindal  C.  J.,  now  delivered  the  judgment  of  the  court.  This  was  a 
declaration  in  assumpsit  upon  a  special  agreement,  to  which  the  defendant  pleaded, 
Amongst  others,  two  special  pleas,  namely,  the  fourth  and  fifth  pleas,  to  which  the 
plaintiff  demurred  ;  and  the  defendant  demurred  specially  to  the  plaintiff's  replica- 
tion to  the  third  plea.  But  it  is  unnecessary  to  advert  to  the  particular  state  of  the 
pleadings,  as  it  was  admitted  by  my  brother  Dowling,  on  the  argument  for  the 
defendant,  upon  an  objection  taken  to  the  fourth  and  fifth  pleas,  that  he  could  not 
support  those  pleas,  and  the  whole  argument  before  us  turned  on  the  sufficiency  of  the 
declaration. 

Two  objections  were  made  to  the  declaration — first,  that  it  did  not  shew  any 

consideration  for  the  promise  by  the  defendant ;  secondly,  that  the  promise  was  laid 

in  respect  of  an  executed  consideration,  but  was  not  such  a  promise  as  would  have 

been  implied  by  law  from  that  consideration  ;  and  that,  in  point  of  law,  an  executed 

consideration  will  support  no  promise,  although  express,  other  than  that  which  the 

law  itself  would  have  implied.     The  cases  cited  by  the  defendant,  viz.  Brown  v.  Crwntp 

(1   Marsh.  567,  6  Taunt.  300),  Granger  v.  Collins  (6  M.  &  W.  458),  Hopkins  v.  Logan 

(5  M.  &  W.  241,  7  Dowl.  360),  Jackson  v.  Cobbin  (8  M.  &  W.  790,  1  Dowl.  N.  S.  96), 

And  Hoscorla  v.  Thomas  ('■'>  Q.  B.  234,  2  Gale  &  I).  508),  certainly  support  that  proposition 

to  this  extent, — that,  where  the  consideration  is  one  from  which  a  promise  is  by  law 

implied,   there   no  express  promise  made  in  respect  of  that  consideration  after  it  has 

been  executed,  differing  from  that  which  by  law  would  be  implied,  can  be  enforced. 

But  those  cases  may  have  proceeded  on   the   principle  that   the  consideration  was 

exhausted  by  the  [816]  promise  implied  by  law,  from  the  very  execution  of  it  ;  ami, 

consequently,  any  promise  made  afterwards  must  be  nudum  pactum,  there  remaining 

no  consideration  to  support  it.     But  the  case  may,  perhaps,  lie  differenl  where  there 

is  a  consideration  from  which  no  promise  would  be  implied  by  law  ;   that  is,  where  the 

party  suing  has  sustained  a  detriment  to  himself  or  conferred  a  lienetil  on  I  lie  defendant, 

at  his  request,  under  circumstances  which  would  not  raise  any  implied  promise.    In  such 

eases  if  appears  to  have  been  held,  in  some  instances,  that  t  lie  act  done  at  the  request  oi 

the  parly  charged,  is  a  sufficient  consideration  to  render  binding  a  promise  afterwards 

made  by  him  in  respect  of  the  act  so  done.      II uiil  v.  Safe  (Dyer,  272),  and  Several  cases 

mentioned  in  the  margin  of  the  report  of  that  case,  seem  to  go  to  that  extent  :  as  also 

do  some  others  collected  in  Roll.  Abr.  Action  sur  Case  (Q.)  (1  Roll.  Abr.  II  ;  translated, 

1  Yin.  Abr.  27!().     But  it  is  not  necessary  that  \vc  should  pronounce  any  opinion  upon 

thai   point;   for,  assuming  it  to  be  sufficiently  alleged  that  the  plaintiff  released  and 

Conveyed  his  interest  at  the  request  of  the  defendant,  yet  it  does  not  appear  that  he 

had   any    interest   which    passed    by    such    release  am  I   conveyance.      The  i  leelai.it  ion  is 

founded  on  an  agreement  which  recites  that  a  certain  estate  had  1 n  mortgaged  by 

one  Whit  nail,  since  deceased  ;  and  that  the  plaintiff  had  joined  in  a  bond  as  a  collateral 
security  for  the  mortgage-money,  and  had  afterwards  been  compelled  to  pay  off  a  port  ion 

ot  it  ;   that  the  defendant   hail  taken  u] himself  I  he  management  of  Wlll'tnall's  allan  ■-. 

had  repaid  to  the  plaint  ill'  part  of  the  money  which  lie  had  paid,  and  had  age I  to  pay 

him  the  residue  out  of  the  proceeds  of  the  mortgaged  property  when  sold,  and  in  the 
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meantime  to  appropriate  the  rents  of  the  premises  to  the  payment  of  the  same  sum  as 
that  for  which  the  [817]  plaintiff  had  a  lien  on  the  said  premises.  Thus  far  there  is 
nothing  to  shew  that  the  plaintiff  had  any  other  interest  than  this  lien.  The  agree- 
ment then  recites  that  the  defendant  had  requested  the  plaintiff  to  release  and  convey 
his  interest  to  Alison  and  Lenox,  and  that  he  had  done  so,  reserving  to  himself  a  lien 
on  the  property  as  aforesaid,  that  is,  reserving  to  himself  the  only  interest  that  he  is 
shewn  to  have  had.  The  agreement  then  proceeds  to  state  that,  in  consideration  of 
the  plaintiff  having  paid  the  money  and  having  released  and  conveyed  all  his  estate 
and  interest  to  Alison  and  Lenox,  reserving  to  himself  the  said  lien,  the  defendant 
undertook  and  agreed,  &e.  Now,  the  payment  of  the  money  by  the  plaintiff  would 
be  no  consideration  for  the  defendant's  promise  ;  and  the  alleged  release  and  convey- 
ance was  again  no  consideration,  for  it  does  not  appear  that  the  plaintiff  parted  with 
any  thing  by  it.  For  the  plaintiff  it  was  contended,  that  he  must  be  taken  to  have 
parted  with  his  lien  on  the  property,  reserving  only  his  right  to  call  upon  the  defendant 
to  pay  the  residue  still  due  to  the  plaintiff,  out  of  the  proceeds  of  the  estate,  when  sold, 
and,  in  the  meantime,  to  appropriate  the  rents  to  the  same  object.  But  we  cannot  put 
that  construction  upon  the  agreement,  which  expressly  speaks  of  the  lien  reserved  as  the 
same  lien  which  the  plaintiff  had  before. 

Such  being  in  our  judgment  the  effect  of  the  agreement  set  out  in  the  declaration, 
the  case  resembles  that  of  Edwards  v.  Baugh  (11  M.  &  \V.  641).  There,  the  declara- 
tion alleged  that  certain  disputes  and  controversies  were  pending  between  the  plaintiff 
and  defendant,  as  to  whether  the  defendant  was  indebted  to  the  plaintiff  in  a  certain 
sum  of  money  ;  and  that  thereupon,  in  consideration  that  the  plaintiff  would  promise 
the  defendant  not  to  sue  him  for  the  recovery  of  the  said  sum  in  dispute,  but  would 
[818]  accept  a  smaller  sum  in  full  satisfaction,  the  defendant  promised  to  pay  such 
smaller  sum.  On  general  demurrer,  the  declaration  was  held  bad,  because  it  did  not 
allege  that  any  debt  was  due  from  the  defendant  to  the  plaintiff,  or  that  an  action  had 
been  commenced  for  the  recovery  of  any  sum  claimed.  So,  in  the  present  case,  as  the 
declaration  does  not  shew  that  the  plaintiff  had  any  interest  in  the  premises  except 
that  which  he  reserved,  it  does  not  appear  that  his  release  and  conveyance,  although 
executed  at  the  defendant's  request,  formed  any  legal  consideration  for  the  promise 
alleged  to  have  been  made  by  the  latter.  Our  judgment  must  therefore  be  for  the 
defendant. 

Judgment  for  the  defendant. 

Stead  v.  Williams  and  Others.     June  29,  1844. 

[S.  C.  8  Scott,  N.  R.  449;  2  Webs.  P.  C.  126;  13  L.  J.  C.  P.  218;  8  Jur.  930. 
Discussed,  Plimpton  v.  Makolmson,  1876,  3  Ch.  D.  558.  Applied,  Plimpton  v.  Spiller, 
1877,  6  Ch.  D.  429.  Referred  to,  Patterson  v.  Gas  Light  and  Coke  Company,  1877, 
3  App.  Cas.  245  ;  Harris  v.  Rothwell,  1887,  35  Ch.  D.  429.] 

Where  an  invention  is  described  in  a  work  publicly  circulated  in  England,  a  party  who- 
afterwards  takes  out  a  patent  for  it,  is  not  the  true  and  first  inventor,  whether  he 
derives  his  knowledge  from  such  publication  or  not. 

Case,  for  an  infringement  of  a  patent  right. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time  of  the  making 
of  the  letters-patent  and  the  committing  of  the  grievances  first  thereinafter  mentioned, 
the  plaintiff  was  the  true  and  first  inventor  of  the  working  or  making  of  a  certain 
manner  of  new  manufacture  within  this  realm,  to  wit,  a  certain  invention  for  "  making 
or  paving  public  streets  and  highways,  and  public  and  private  roads,  courts,  and 
bridges,  with  timber,  or  wooden,  blocks,"  and  that  such  invention  others  at  the  time 
of  the  making  of  the  letters-patent  first  thereinafter  mentioned,  did  not  use ;  that 
thereupon  our  Lady  the  now  Queen,  by  Her  letters-patent  under  the  great  seal,  bearing 
date  at  Westminster  the  19th  of  May  1838,  for  herself,  &c.  did  give  and  grant  unto 
the  plaintiff  his  executors,  &c.  Her  said  Majesty's  especial  licence,  [819]  &c.  &c. : 
that  it  was  by  the  said  letters-patent,  amongst  other  things,  provided  that,  if  the 
plaintiff  should  not  particularly  describe  and  ascertain  the  nature  of  his  said  invention, 
and  in  what  manner  the  same  was  to  be  performed,  by  an  instrument  in  writing  under 
his  hand  and  seal,  and  cause  the  same  to  be  inrolled  in  Her  said  Majesty's  high  court 
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of  Chancery  within  four  calendar  months  next,  and  immediately,  after  the  date  of  the 
said  letters-patent,  then  the  said  letters-patent  and  all  liberties  and  advantages 
whatsoever  thereby  granted,  should  become  void,  prout  patet :  that  afterwards,  and 
before  the  committing,  &C.  the  plaintiff  did  particularly  describe  and  ascertain  the 
nature  of  the  said  invention  and  in  what  manner  the  same  was  to  be  performed,  by  an 
instrument  in  writing  under  his  hand  and  seal,  commonly  called  the  specification,  and 
afterwards,  and  within  six  calendar  months  next,  and  immediately,  after  the  date  of 
the  said  letters-patent,  to  wit,  on  the  19th  of  November  1838,  cause  the  said  specifica- 
tion to  be  inrolled  in  Her  said  Majesty's  court  of  Chancery,  but  the  same  was  not 
inroLled  in  the  said  court  of  Chancery  within  four  calendar  months  next,  and 
immediately,  after  the  date  of  the  said  letters-patent,  in  pursuance  of  the  proviso  in 
that  behalf  in  the  said  letters-patent  contained  :  that,  after  the  making  of  the  said 
letters-patent  and  the  inrolment  of  the  said  specification,  and  before  the  committing, 
&c.  by  a  certain  act  of  parliament  made,  &c.  (4  &  5  Vict.  c.  xci.)  "  for  forming  and 
establishing  Stead's  patent-wooden-paving  Company,  and  to  enable  the  said  company 
to  purchase  certain  letters-patent,  and  for  improving  the  same,"  after  reciting  that  the 
said  specification  of  the  said  letters-patent,  was  inrolled  within  six  months  after  the 
date  thereof,  instead  of  within  four  months  after  the  date  thereof,  as  provided  by  the 
said  letters-patent,  it  was  enacted  that  [820]  the  said  letters-patent  should,  during  the 
remainder-  of  the  term  of  fourteen  years,  be  considered  as  valid  and  effectual,  to  all 
intents  and  purposes  as  if  the  said  specification  so  inrolled  within  six  months  after  the 
date  of  the  said  letters-patent,  had  been  inrolled  within  four  months  after  the  date 
thereof  :  Breach,  that  the  defendants,  well  knowing  the  premises,  but  contriving,  &c. 
to  injure  the  plaintiff,  ■Sec,  after  the  making  of  the  said  act  of  parliament,  and  within 
the  remainder  of  the  term  of  fourteen  years  by  the  said  letters-patent  granted,  to  wit, 
on  the  22nd  of  June  1841,  and  on  divers  other  days,  &c,  and  within  that  part  of  the 
united  kingdom  called  England,  unlawfully  and  unjustly,  without  the  leave,  licence, 
consent,  or  agreement  of  the  plaintiff  in  writing,  under  his  hand  and  seal,  or  otherwise 
howsoever,  in  that  behalf  first  had  and  obtained,  and  against  the  will  of  the  plaintiff, 
did  make,  use,  and  put  in  practice  the  said  invention,  in  breach  of  the  said  letters-patent, 
and  against  the  privileges  so  thereby  granted  as  aforesaid  ;  and  also,  to  wit,  on  the 
several  and  respective  days  and  times  last  aforesaid,  within  that  part  of  the  said  united 
kingdom  called  England,  unlawfully  and  unjustly,  without  the  leave,  licence,  consent, 
or  agreement  of  the  plaintiff  in  writing  under  his  hand  and  seal,  or  otherwise  howsoever, 
in  that  behalf  first  had  and  obtained,  and  against  the  will  of  the  plaintiff,  did  counter- 
feit, imitate,  and  resemble  the  said  invention  ;  in  breach  of  the  said  letters-patent,  and 
against  the  privileges  so  thereby  granted  as  aforesaid. 

There  was  a  second  count  alleging  an  infringement  of  another  patent,  granted  to 
the  plaintiff  on  the  J.'id  of  April  1839,  for  "an  improved  mode  or  method  of  making 
or  paving  streets  or  highways  and  public  and  private  roads,  paths,  courts,  and  bridges, 
with  timber,  or  wooden,  blocks."    This  count  was  abandoned  at  the  trial. 

To  the  first  count  the  defendants  pleaded — first,  not  guilty. 

[821]  Secondly,  that  the  plain  till' was  not  the  true  or  first  inventor  of  the  invention 
in  the  letters-patent  and  specification  in  the  first  count  mentioned,  modo  ot  forma. 

Thirdly,  thai  the  letters-patent  and  giant  of  privilege  in  the  first  COUnl  mentioned, 
at  the  time  of  making  and  granting  the  said  letters  patent,  were  not  letters-patent,  or 
a  grant  of  privilege,  for  the  term  of  fourteen  years,  of  the  sole  working  or  making  of 
any  manner  of  new  manufactures  within,  &a,  to  the  first  and  true  inventor  of  such 
manufactures,  which  others,  at  the  time  of  the  making  of  the  said  letters-patent  and 
grant,  did  not  use. 

Fourthly,  that  the  invention  in  the  letters-patent  and  spceifieation  in  that  count 
mentioned  was  not,  at  the  time  of  the  making  and  granting  of  the  letters  patent,  nor 
had  the  same  at  any  time  thereafter  been,  of  any  use,  benefit^  or  advantage  to  the 
public;  by  reason  whereof  the  rights,  iv.c.  by  the  letters-patent  granted,  and  the 
prohibitions  therein  contained,  and  by  the  said  aet  confirmed,  were,  at  the  time  of  the 
making  and  granting  of  the  letters-patent,  and  thenceforward  had  continued  to  be,  and 
at  the  several  times  when,  &0.  and  then,  were  wholly  void  and  of  no  effect,  and  the 
same  are  wholly  lost  to  and  forfeited  by  the  plaintiff:  wherefore  the  defendants  at 
the  several  times  when,  Av.  committed  the  several  grievances  in  the  said  first  count 

mentioned,  as  they  lawfully  might,  for  the  cause  aforesaid.      Verification. 

Fifthly,  that  the  plaint  ill' did  not   particularly  describe  and  ascertain  the  nature  of 
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his  said  invention,  and  in  what  manner  the  same  was  to  be  performed,  as  in  the  first 
count  he  had  alleged  :  concluding  to  the  country. 

Sixthly,  that,  before  the  making  and  granting  of  the  letters-patent,  to  wit,  on  the 
1st  of  January  1800,  and  on  divers  other  days  and  times  thenceforward  continually  up 
to  the  day  of  the  date  and  granting  of  the  said  letters-patent,  the  said  supposed  invention 
had  been  and  [822]  was  wholly  and  in  part,  publicly  and  generally  known,  used, 
practised,  and  published  within,  &c.  whereby,  and  by  reason  whereof,  the  rights,  &c. 
in  and  by  the  letters-patent  granted,  and  the  prohibitions  therein  contained,  and  by 
the  said  act  confirmed,  were  at  the  time  of  the  making  and  granting  of  the  letters- 
patent,  and  thenceforward  had  continued  to  be,  and  at  the  several  times  when,  &c. 
were,  and  still  were,  void  and  of  no  effect,  and  the  same  were  wholly  lost  and  forfeited 
to  and  by  the  plaintiff;  wherefore,  &c.     Verification. 

Seventhly,  that  the  title  and  description  of  the  supposed  invention  in  the  first  count 
and  in  the  letters-patent  referred  to,  mentioned,  to  wit,  an  invention  for  making  or 
paving  public  streets  and  highways,  and  public  and  private  roads,  courts,  and  bridges, 
with  timber  or  wooden  blocks,  was  and  is  in  its  claim,  description,  and  definition  of 
the  said  supposed  invention,  too  large,  uncertain,  inapplicable,  inexplicable,  inconsistent, 
vague,  and  ambiguous,  and  at  variance  with  the  nature  of  the  said  supposed  invention 
as  described  and  ascertained  by  the  said  instrument  in  writing  under  the  hand  and 
seal  of  the  plaintiff",  and  inrolled  in  the  court  of  Chancery  as  in  the  said  first  count 
alleged  ;  whereby  the  letters-patent  became  and  were  void  and  of  no  effect.    Verification. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  fifth  pleas,  and  replied  to 
the  fourth  that  the  said  invention  was  and  is  of  use,  benefit,  and  advantage  to  the 
public ;  to  the  sixth,  that  the  said  invention  was  not  publicly  or  generally  known, 
used,  practised,  or  published  as  in  the  said  plea  alleged  ;  to  the  seventh,  that  the 
title  of  the  said  invention  was  not  nor  is  too  large,  &c. 

At  the  trial  before  Cresswell  J.,  at  the  last  summer  assizes  at  Liverpool,  the 
specification,  was  put  in  and  was  as  follows: — 

[823]  "  Specification  under  letters-patent,  dated  19th  May,  1838,  to  David  Stead, 
of  Great  Winchester  Street,  in  the  City  of  London,  merchant,  of  an  invention  of 
'making  or  paving  public  streets  and  highways,  and  public  and  private  roads,  courts, 
and  bridges,  with  timber,  or  wooden,  blocks.' 

"Now,  know  ye,  that,  in  compliance  with  the  said  proviso,  I,  the  said  David 
Stead,  do  hereby  declare  that  the  nature  of  the  said  invention,  and  the  manner  in 
which  the  same  is  to  be  performed,  are  fully  described  and  ascertained  in  and  by  the 
following  statement  thereof,  reference  being  had  to  the  drawing  hereunto  annexed, 
and  to  the  figures  and  letters  marked  thereon  ;  that  is  to  say,  the  invention  consists 
of  a  mode  of  paving  by  means  of  wooden  blocks,  cut  or  formed  of  similar  sizes  or 
dimensions  :  and,  in  order  to  give  the  best  information  in  my  power,  I  proceed  to 
describe  the  drawing  annexed,  which  represents  part  of  a  road  or  other  similar  surface 
laid  down  with  blocks  of  wood  of  hexagonal  figure,  which  figure  at  once  otters  the 
advantage  of  going  together,  and  also  that  the  lines  of  junction  proceed  in  varied 
directions,  by  which  the  blocks  of  wood  will  sustain  each  other  more  securely  than  if 
formed  of  any  other  figure.  I  do  not,  however,  confine  my  claim  to  hexagonal  blocks, 
as  triangular  or  square  blocks  placed  diagonally,  may  be  used  with  advantage.  And, 
in  order  further  to  secure  the  blocks  from  sinking  or  getting  displaced,  I  employ 
dowels  or  pins  to  each  block,  as  is  shewn  in  the  drawing,  though  I  do  not  consider  this 
requisite  in  all  cases.  The  blocks  of  wood  are  to  be  placed  on  the  earth,  or  formed  with 
the  grain  of  the  wood  in  a  vertical  position  :  and,  in  applying  such  blocks  as  a  paving, 
the  surface  of  the  road  or  other  such  way,  is  to  be  prepared  in  as  solid  a  condition  as 
possible,  and  to  the  figure  or  intended  slopes  :  and  the  blocks  are  successively  to  be 
applied,  having  sand  or  other  fine  filling,  driving  each  block  up  [824]  to  those  against 
which  it  is  to  rest,  having  first  introduced  the  dowels  or  pins  ;  which  I  prefer  to  be 
of  oak.  The  wood  should  be  of  a  hard  and  solid  texture,  such  as  oak,  pine,  beech, 
&c,  and  the  size  of  the  blocks  I  prefer,  for  public  roads  and  streets,  about  seven  to 
ten  inches  diameter  at  top,  slightly  diminishing  to  the  base,  and  about  nine  to  twelve 
inches  in  height.  And  I  prefer  that  the  wood  employed  should  be  first  boiled  in  tar, 
or  saturated  by  other  suitable  material  acting  as  a  preservative  to  the  wood  ;  and  it 
will  be  found  advantageous  to  fill  up  the  interstices  between  the  blocks  of  wood  with 
melted  pitch,  or  pitch  and  sand  or  earth  combined,  though  this  is  not  essential,  and 
I  make  no  claim  for  such  using  of  pitch  and  sand  or  earth." 
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The  defendants  had  in  various  parts  of  the  town  of  Manchester,  laid  pavement 
composed  of  hexagonal  blocks  of  wood,  similar  in  size  and  character,  to  those  described 
in  the  plaintiffs  specification. 

The  defence, — which  was  conducted  by  a  company  called  "The  Metropolitan- 
patent-wood-paving  Company,"  the  parties  employed  by  the  defendant  to  lay  down 
the  pavement  in  question, — rested  mainly  on  the  second  plea.  Prior  to  the  date  of 
the  plaintiff's  patent,  various  modes  of  paving  streets  and  roads  with  wood  had  been 
the  subject  of  observation  and  discussion  in  works  of  a  scientific  character  published 
in  this  country  ;  amongst  others,  in  a  letter  addressed  by  Mr.  Finlayson  to  the  editor 
of  the  London  Journal  of  Arts,  which  appeared  in  that  work  in  1825,  and  also  in  two 
letters  addressed  by  Mr.  Heard  to  the  secretary  of  the  Society  of  Arts,  published  in 
their  Transactions  of  1833.  The  London  Journal  of  Arts  has  a  considerable  circula- 
tion ;  the  Transactions  of  the  Society  of  Arts  are  published  periodically,  for  distribu- 
tion among  800  members,  as  well  as  for  sale,  1500  copies  being  printed. 

Mr.  Finlayson's  letter  stated  as  follows  : — ■ 

[825]  "The  subject  of  roads  and  road-making  having  of  late  occupied  a  consider- 
able portion  of  public  attention,  perhaps  you  will  permit  me,  through  the  medium  of 
your  useful  journal,  to  suggest  a  novel  method  of  laying  down  a  roadway,  suited 
to  the  streets  of  London  and  other  great  towns.  The  principal  material  of  which  I 
propose  to  make  my  road,  is  wood  :  but,  let  not  the  idea  be  hastily  discarded,  because 
so  perishable  a  material  is  to  be  employed,  until  my  views  in  so  doing,  and  plan  of 
applying  it,  are  fully  understood.  Many  years  back  I  laid  down  a  piece  of  road  of 
the  kind  I  am  about  to  describe,  which  has  ever  since  been  in  use,  and  remains  in 
good  order.  I  very  recently  took  up  a  portion  of  the  road  for  the  sake  of  observing 
it,  when  the  wood,  of  which  it  was  constructed,  appeared  to  be  as  sound,  and  likely 
to  endure,  as  on  the  day  when  the  road  was  first  laid  down.  My  engagements  having 
been  in  the  agricultural  line,  and  iir  the  northern  parts  of  this  island,  I  have  not  had 
the  opportunity  of  exhibiting  my  plans  in  operation  iir  the  metropolis;  which  I  intend 
to  do  at  an  early  period. 

"The  method  of  making  roads  adopted  by  Mr.  M'Adam,  is,  unquestionably, 
excellent  in  its  way,  arrd  well  calculated  for-  open  situations;  but,  iir  the  narrow 
Streets  of  London  and  other  large  towns,  where  the  traffic  is  incessant,  and  all  dcscrip 
tions  of  carriages  arc  constantly  rolling  over  the  road  in  nearly  the  same  tracks,  the 
wear  and  tear  is  excessive,  and  far  beyond  any  thing  generally  contemplated;  conse- 
quently, the  mud  in  winter,  arrd  dust  irr  summer,  will  be  a  nuisance  too  great  to  be 
long  endured. 

"  Conceiving,  their,  that  the  public  will  very  soon  be  convinced  that  nothing  bul 
a  stable  material  will  answer-  for'  the  roadways  in  the  metropolis,  1  shall  dismiss 
the  consideration  of  M 'Adam's  plan,  and  describe  the  mode  by  which  1  propose  to 
remedy  existing  evils,  [826]  and  to  form  a  road  that  shall  be  stable,  durable,  clean, 
and  prevent  thai  astounding  noise  which  is  so  extremely  annoying,  not  only  to 
strangers,  but  to  the  inhabitants  themselves. 

"In  plate  viii.  fig.  (i,  a  plan,  or  horizontal  view,  is  given  of  a  portion  of  paving 
for  a  public  street,  of  the  kind  which  I  am  suggesting.  Fig.  7  is  a  vertical  section  of 
the  same,  taken  crossways:  a  a  a  a  is  an  oblong  box  made  oi  cast  iron,  with  cross 
partitions,  leaving  eighteen  square  sockets,  into  each  of  which  a  wooden  block,  the 

grain  upwards,  is  to  be  inserted,  for  the  purpose  of  occupying  the  place  of  the  ordinary 
paving  stones.  These  blocks  may  be  of  any  kind  of  wood  that  will  answer  for  that 
pui  pose;  though  I  should  prefer  larch,  as  that  is  less  likely  to  decay  than  most  other 
woods,  and  is  more  tough  and  difficult  to  be  split  or  torn  asunder,  and,  when  kept 
damp,  as  it  naturally  would  be  while  in  the  earth,  would  last  for  ages.  The  dimen- 
sions of  these  wooden  blocks  might  be  about  eight  inches  square  on  their  top  surface, 
and  about  eighteen  inches  high:  their  form,  as  seen  in  the  seel  ion,  fig.  7,  should  he 
slightly  tapering  from  a  little  below  the  middle  downwards,  for  the  purpose  of  fitting 
solidly  into  the  recesses  of  the  iron  box,  and  also  slightly  tapering  upwards  for  the 
same   part,   as  shewn    in    the   section,   for  the   purpose   of  allowing  gravel,   or   broken 

stories,  to  be  introduced  between  the  wooden  blocks  when  fixed,  in  order  to  wedge 
and  confine  the  blocks  firmly,  arrd  prevent  them  from  being  shaken  or  displaced  by 
carriages  as  they  pass  over. 

"The  iron  boxes  may  be  about  four  feet  and  a  half  by  two  feet  and  a  half,  on  their 
superficies,  and  about  eight  inches  deep,  or  any  other  dimension  that  circumstances  may 


336  STEAD    V.  WILLIAMS  7  MAN.  &  G.  827. 

render  convenient.  The  bed,  or  foundation,  of  the  road  being  prepared  by  rolling, 
ramming,  or  otherwise,  so  as  to  be  perfectly  solid,  and  as  level  as  [827]  possible,  as 
many  of  these  boxes  are  to  be  laid  down  as  will  cover  the  road,  and  which  are  to  be 
made  as  secure  as  may  be  on  the  sides,  to  prevent  them  from  being  pushed  from  their 
situation.  Into  the  recesses  of  the  iron  boxes,  the  blocks  of  woods,  previously  pre- 
pared, and  all  of  one  length,  are  to  be  introduced,  the  lengthways  of  the  grain,  in  a 
perpendicular  direction.  When  thus  placed,  their  surfaces  being  all  level,  gravel, 
broken  stones,  or  hard  rubbish,  are  to  be  rammed  in  between  the  wooden  blocks,  and 
the  road  will  be  formed,  ready  for  immediate  use,  in  such  a  firm  manner  that  neither 
time  nor  the  heaviest  weights  which  may  pass  over  it,  will  in  any  degree  alter  its  level, 
or  destroy  the  materials  of  which  it  is  composed." 
Mr.  Heard's  letter  states  as  follows  : — 

"  October  6th,  1832. 

"  I  take  the  liberty  of  soliciting  that  you  will  lay  before  the  Society  of  Arts,  the 
following  account  of  a  mode  of  constructing  roads  in  cities,  hitherto  totally  unknown 
in  England,  and  by  far  the  most  perfect  that  has  come  under  my  notice.  No  person 
will  deny  that  it  is  desirable  to  have  the  streets  of  towns  so  paved,  that  in  dry  weather 
there  should  be  no  dust,  and  in  wet  weather,  no  mud,  and  as  little  noise  as  possible 
from  the  passing  of  carriages.  All  these  advantages  are  combined  in  the  kind  of  road 
I  allude  to,  besides  being  smoother  than  a  macadamized  road,  even  when  the  latter  is 
in  its  most  perfect  state  : — 

"  In  countries  abounding  with  wood,  various  schemes  have  been  adopted  for  the 
formation  of  roads  of  that  material ;  but,  hitherto,  they  have  always  been  made  by 
laying  logs  or  planks,  parallel  to,  or  at  right  angles  with,  the  sides  of  the  way.  These 
logs  are  easily  displaced,  and  soon  cut  up  by  the  horses'  hoofs  ;  and,  when  once  out 
of  order,  no  road  can  possibly  be  worse.  The  im  [828]-proved  road,  on  the  contrary, 
will  last  five  or  six  years  without  repair. 

"  The  following  instructions  will  be  found  sufficient  for  the  construction  of  roads 
on  this  principle  : — 

"  1.  Prepare  a  hard  and  level  bed  of  gravel  or  broken  stone  covered  with  sand, 
and  well  rolled,  about  nine  inches  lower  than  the  intended  surface. 

"  2.  Take  logs  of  timber  of  sufficient  diameter,  and,  by  means  of  equi-distant 
circular  saws,  cut  them  into  equal  lengths,  of  one  foot  each. 

"  (3.)  These  round  logs  must  now  be  passed  under  a  sexangular  steel  stamp,  which 
cuts  off  the  outside  of  the  log,  and  leaves  little  more  than  the  heart  of  the  tree,  in  the 
form  of  a  sexangular  block. 

"  4.  Two  sides  of  this  block  must  now  be  bored  three  inches  deep,  with  an  inch 
borer,  for  the  reception  of  a  wooden  pin  six  inches  long,  which  is  to  be  driven  into 
the  hole  already  prepared  in  the  log,  the  three  inches  of  the  pin  which  project  being 
inserted  in  the  next  log.  The  operation  of  laying  the  blocks  of  wood  and  driving  the 
pins  proceeds  rapidly,  and  the  surface  of  the  road  soon  assumes  a  beautiful  chequered 
appearance,  somewhat  resembling  an  inlaid  floor ;  and  the  fibres  of  the  wood  standing 
vertically,  and  not  horizontally,  there  is  not  a  possibility  of  splintering.  The  whole 
is  held  compactly  together  by  a  narrow  strip  of  stone  pavement ;  and  nothing  remains 
to  be  done  but  to  cover  it  with  a  thin  coat  of  boiling  tar,  and  on  the  tar  a  fine  layer 
of  sand ;  by  which  means  every  interstice  is  filled  up,  and  moisture  excluded. 

"  In  addition  to  the  advantages  already  mentioned,  of  never  being  either  dusty  or 
muddy,  this  road  is  little  inferior  to  a  railroad  in  point  of  smoothness ;  so  that  one 
horse  will  easily  draw  on  it  the  burden  of  two. 

"  If,  at  the  end  of  five  or  six  years,  the  road  should  be  so  injured  as  to  require 
repairing,  it  may  be  done  by  [829]  taking  up  the  logs,  sawing  a  new  face,  and 
replacing  them  ;  when  the  road  will  be  again  equal  to  new. 

"  The  one  which  I  saw  constructed  in  the  above-mentioned  manner,  was  in  one  of 
the  most  frequented  streets  of  a  populous  city ;  and  when  I  left  that  country,  had 
stood  between  three  and  four  years,  uninjured." 

"October  13th,  1832. 

"  I  hasten  to  supply  the  omission  in  my  communication  on  the  construction  of  a 
wooden  road  upon  new  principles,  by  informing  you  that  the  first  experiment  was 
made  in  St.  Petersburg,  before  the  house  of  the  Governor-General,  in  the  street  called 
the  Great  Morskoi.     After  this  piece  of  road  had  stood  several  years  unimpaired,  the 
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plan  was  tried  on  a  larger  scale,  in  the  street  called  the  Maloi  Millionne  ;  and  this 
trial  only  seemed  to  confirm  the  good  opinion  the  public  had  already  conceived  of 
this  mode  of  pavement;  and,  consequently,  in  the  course  of  last  summer  (1832),  the 
Nevsky  Perspective,  from  the  Admiralty  to  the  Anitchkin  Palace  was  paved  in  a  similar 
way — not  however,  from  one  side  to  the  other  (this  street  being  of  an  extraordinary 
width),  but  two  strips,  each  sufficiently  wide  for  two  carriages  to  drive  abreast,  the 
original  stone  pavement  being  left  in  the  intermediate  spaces. 

"  I  neglected  also  to  state  that  a  road  constructed  in  this  manner  should  not  be 
bound  together  so  tight  by  the  side  pavement  as  to  prevent  the  possibility  of  a  slight 
expansion  of  the  wood,  from  the  absorption  of  moisture.  I  was  led  to  make  this 
remark  by  the  swelling  up  of  a  small  piece  of  foot  pavement  on  a  cast-iron  bridge, 
when,  the  iron  sides  preventing  the  least  expansion,  the  natural  consequence  of  the 
absorption  of  moisture  was  the  swelling  up  of  the  pavement;  but  this  never  occurred 
where  the  log  pavement  was  held  together  by  a  strip  of  common  stone  pavement. 

"Although  the  above-mentioned  streets  in  which  the  [830]  experiments  have  been 
made  are  places  of  so  great  traffic  that  roads  constructed  upon  the  M'Adam  principle 
were  found  of  insufficient  durability,  yet  no  excessively  heavy  loads  comparable  to 
the  waggons  and  heavy  carts  used  in  England  ever  passed  over  them ;  I  therefore 
would  not  pledge  myself  that  such  a  road  would  bear  uninjured  the  enormous  burdens 
continually  passing  through  the  streets  of  the  city." 

The  following  extracts  from  the  Mechanics  Mwjazine,  published  respectively,  in 
London,  the  24th  of  September  1825,  and  the  15th  of  March  1834,  were  also  read  : — 

"  It  is  the  practice  in  Vienna  and  other  cities,  to  pave  the  open  courts  of  the  hotels 
with  blocks  of  hard  wood  a  few  inches  long,  set  on  edge  ;  over  which  the  wheel 
carriages  roll  almost  without  noise.  We  think  a  hint  might  be  taken  from  this 
practice  for  paving  our  suspension  bridges.  A  stratum  of  road-metal  four  or  five 
inches  thick,  laid  upon  one  of  these  bridges,  will  nearly  double  its  weight,  and  render 
much  additional  strength  and  cost  necessary.  Were  short  blocks  of  hard  wood 
substituted  for  the  stone,  two  thirds  of  the  weight  would  be  saved,  and  also  two 
thirds  of  the  additional  expense  which  a  stone  road  would  occasion.  Were  the  pores 
or  tubular  cavities  of  the  wood  previously  filled  with  a  calcareous  or  other  stony 
solution,  or  even  with  pitch,  its  hardness  would  be  a  good  deal  increased,  and  its 
durability  still  more,  by  the  exclusion  of  the  water.  As  broken  wood  would  answer 
for  this  purpose,  and  as  the  labour  of  cutting  and  laying  would  be  comparatively 
small,  we  do  not  think  the  expense  would  much  exceed  that  of  M 'Adam's  road-metal. 
We  have  often  wondered,  indeed,  that  the  Vienna  wooden  pavement  is  not  adopted 
in  some  of  our  most  fashionable  streets,  where  the  noise  occasioned  by  the  constant 
passing  of  coaches  must  be  felt  as  a  serious  nuisance." 

"Mr.  James  Beard,  of  Blackheath,  states  in  a  com  [831]-munication  to  the  Society 
of  Arts,  published  in  bhe  last  part  of  their  Transactions,  that  he  had  seen  at  St.  Peters- 
lung  sonic  excellent  specimens  of  street  paving,  formed  of  wooden  blocks,  set  with  the 
grain  upwards;  and  he  speaks  of  it  as  ' a  mode  of  constructing  roads  in  cities,' not 
only  new  to  Russia,  but  'hitherto  totally  unknown  in  Kngland.'  Mr.  Heard  has  been 
misinformed.  As  far  back  as  1825,  this  mode  of  paving  was  recommended  to  the 
British  public  by  Mr.  John  Finlayson,  as  'particularly  suited  to  the  streets  of  London 
and  other  great  towns  ;  '  and  one  of  the  proofs  he  gave  of  its  durability  was,  that,  in 
the  ease  of  a  causeway  in  Scot  land  which  bad  for  experiment  been  partly  constructed 
of  wooden  blocks  and  partly  of  granite,  the  wooden  portion  was  found,  after  a  lapse 
of  twenty  four  years,  to  be  much  less  worn  than  the  granite.  May  we  not,  therefore, 
fairly  conclude  that  the  Kussians  have  only  availed  themselves  of  Mr.  Fmlayson's 
suggestion?" 

The  steward  of  Sir  William  Worsley  stated   that,  in    1834,  some  w 1   paving  WB8 

laid  down  in  the  vestibule  of  Iloviuidiaiii  Hall,  Yorkshire,  consisting  of  hexagonal 

ill  •  •  ,»• 

lilucks  tapering  towards  the  bottom  (one  of  which  was  produced)  ;  that  Ibis  vestibule 
was  a  covered  way  leading  from  the  riding-house  into  the  pleasure-grounds,  about 
thirty-five  feet  in  length  and  ten  feet  in  width;  that  every  carriage  going  to  the 
mansion  must  pass  over  this  pavement;  that  many  persons  went  to  see  it  whilst 
laying  down,  and  since  J   and    that    the    blocks  were    laid    upon    a    surface   of   sand,  and 

driven  in  with  a  rammer,  after  the  manner  of  stone  paving. 

Several   other   witnesses   professing   acquaintance   with    the   subject    concurred   in 
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saying  that  there  was  no  substantial  difference  in  principle  between  the  description 
of  the  block  in  the  plaintiff's  specification,  and  that  produced  from  Sir  William 
Worsley's  pavement;  and  that  the  practicability  of  paving  streets  with  wood  had 
been  [832]  well  known  to  scientific  men  ever  since  the  publication  of  Finlayson's  and 
Heard's  letters. 

The  learned  judge,  after  directing  the  jury  to  find  for  the  plaintiff  upon  the  first 
issue,  said,  with  reference  to  the  second  issue,  that,  if  the  subject-matter  of  the  patent 
was  the  result  of  information  communicated  to  the  plaintiff  from  a  foreign  country, 
he  would,  in  contemplation  of  law,  be  entitled  to  a  patent,  as  being  the  first  and  true 
inventor ;  but  that  it  was  otherwise,  if  he  derived  his  information  either  from  books 
published  in  this  country  or  from  oral  communications  from  any  person  here  :  that,  if 
the  plaintiff'  had  acquired,  from  scientific  works  published  in  this  country,  the  know- 
ledge that  enabled  him  to  take  out  the  patent,  the  patent  would  be  void ;  for  that  it 
was  not  competent  to  any  individual  so  to  avail  himself  of  that  knowledge  and  informa- 
tion which  had  already  been  given  to  the  public.  After  observing  that  the  defendants 
had  not  brought  home  to  the  plaintiff  the  fact  of  his  having  seen  the  letter  of  Finlayson 
or  that  of  Heard,  he  told  them  that  it  was  for  them  to  judge,  upon  the  whole  of  the 
evidence,  whether  or  not  the  plaintiff  had  seen  those  publications,  and  so  had  derived 
his  alleged  invention  from  the  common  stock  of  knowledge  already  possessed  by  the 
public  of  this  country,  or  whether,  as  suggested  from  the  patent,  he  had  derived  it 
from  some  person  resident  abroad,  a  source  of  information  which  the  law  regarded  as 
equivalent  to  invention.  The  learned  judge  said  that  he  was  unable  to  discover  the 
slightest  difference  between  the  mode  of  paving  described  by  Mr.  Heard,  and  the 
mode  pointed  out  in  the  specification  ;  and  that  the  question  for  the  jury  to  decide 
was,  whether  the  plaintiff'  derived  the  knowledge  which  enabled  him  to  take  out  the 
patent  from  that  which  was  part  of  the  common  stock  of  knowledge  of  this  country. 
Upon  the  third  issue,  he  stated  to  the  jury,  as  matter  of  law,  that  the  method  of 
paving  [833]  with  wood  was  a  "new  manufacture,"  and  therefore  the  proper  subject 
of  a  patent.  Upon  the  fourth  and  fifth  issues,  he  said,  there  could  be  no  doubt  as  to 
the  utility  of  the  invention,  or  as  to  the  sufficiency  of  the  specification.  Upon  the 
sixth  issue,  he  told  them,  that  if  the  blocks  used  at  Sir  W.  Worsley's  were  essentially 
the  same  as  those  described  in  the  plaintiff's  specification,  there  was  such  a  public  user 
as  would  make  an  end  of  the  patent.  As  to  the  last  issue,  the  learned  judge  expressed 
an  opinion  in  favour  of  the  sufficiency  of  the  title  of  the  specification  ;  but  he  reserved 
the  point. 

The  jury  returned  a  verdict  for  the  plaintiff'  on  all  the  issues  upon  the  first  count. 

Channell  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection,  and  that  the  verdict  was  against  evidence.  He  submitted 
that  it  was  not  incumbent  on  the  defendants  to  shew  that  the  publications  which 
described  the  mode  of  paving  claimed  by  the  plaintiff,  had  come  to  his  knowledge 
before  the  date  of  the  patent ;  that  the  mere  fact  of  prior  publication  was  conclusive 
against  the  validity  of  the  patent,  in  like  manner  as  a  prior  patent  would  invalidate 
a  subsequent  patent  for  the  same  subject-matter,  though  the  patentee  might  have  no 
knowledge  of  the  existence  of  the  prior  patent.  He  cited  Lewis  v.  Marling  (10  B.  & 
C.  22,  5  Mann.  &  R.  6(3,  4  C.  &  P.  52,  57,  1  Webster,  490,  49:3),  Morgans.  Seaward 
(2  M.  &  W.  544,  1  Webster,  170,  187),  Carpenter  v.  Smith  (9  M.  &  W.  300,  1  Webster, 
530,  540),  Jones  v.  Iknur  (ante,  vol.  v.  208,  6  Scott,  N.  R.  208,  1  Webster,  544). 

May  2. — Sir  T.  Wilde  Serjeant  (with  whom  were  Shee  Serjt.  and  Webster),  in 
Easter  term  last  shewed  cause.  The  supposed  misdirection  refers  to  the  issue  whether 
the  plain-[834]-tiff  is  the  true  inventor  ;  upon  which  it  was  left  to  the  jury  to  consider 
whether  the  plaintiff'  had  seen  the  letters  in  question,  or  derived  information  from 
them.  This  direction  was  substantially  such  as  has  repeatedly  been  given  and  has 
never  been  successfully  objected  to.  The  plaintiff  was  the  first  person  who  brought 
the  invention  into  public  notice.  The  letters  of  Finlayson  and  of  Heard  amount  to 
mere  speculations  upon  the  subject :  it  is  quite  clear  upon  the  evidence,  that  the 
plaintiff  alone  was  the  party  to  whom  the  public  of  this  country  are  indebted  for  this 
invention.  Finlayson's  letter  may  be  left  out  of  consideration.  Those  of  Heard 
produced  no  practical  results.  The  mode  of  paving  with  blocks  suggested  therein, 
differs,  in  two  essential  particulars,  from  the  invention  described  in  the  plaintiff's 
specification.  The  mode  suggested  by  Heard  was,  driving  the  ends  of  the  blocks 
into  the  sand  to  the  depth  of  three  inches,  a  process  wholly  destructive  of  that  which 
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was  of  the  very  essence  of  the  plaintiffs  method,  his  main  object  being,  to  place  the 
blocks  so  close  as  that  there  shall  be  an  equal  pressure  on  all  sides  from  the  lower  ti> 
the  upper  surface.  If,  as  Heard  directs,  the  wooden  pavement  be  held  together  by  a 
non-elastic  substance,  the  absorption  of  moisture  would  cause  the  wood  to  swell,  and 
would  thereby  force  it  from  its  proper  position.  The  defendant  relies  upon  the  issues 
taken  upon  the  second  and  sixth  pleas.  In  Lewis  v.  Marling  (1  AVebster,  490,  4  C.  & 
I'.  52),  which  was  an  action  for  the  infringement  of  a  patent  for  improvements  in 
shearing-machines  for  shearing  or  cropping  woollen  or  other  cloths,  &c,  Lord  Tenterden 
said  :  "  It  is  incumbent  on  the  plaintiffs  to  shew  that  their  machine  is  new  ;  but  it  is 
not  necessary  that  they  should  have  invented  it  from  their  own  heads  ;  it  is  sufficient 
that  itshould  be  new,  as  to  the  general  use,  and  public  [835]  exercise,  in  this  kingdom/' 
In  Cornish  v.  Keene  (1  Webster,  501),  the  direction  of  Tindal  C.  J.  is  substantially 
the  same.  The  issue  on  the  second  plea  goes  to  the  personal  merit  of  the  inventor. 
Upon  the  simple  issue  the  defendant  must  contend  that  the  judge  was  bound  to  givo 
a  compound  direction.  Here,  the  plaintiff's  information  is  not  derived  from  any 
English  source,  but  is  either  his  own  invention  or  is  a  communication  from  a  foreigner. 
There  is  an  entire  absence  of  any  thing  that  may  lie  called  similarity.  The  evidence 
as  to  Finlayson's  communication  is  too  absurd  to  require  observation.  It  contains 
that  which  would  render  the  whole  useless.  What  is  to  become  of  the  block  if  the 
three  inches  of  sand  are  displaced  ?  There  was  no  evidence  that  any  attempt  had 
been  made'  to  carry  this  plan  into  execution.  [Tindal  C.  J.  Your  patent  is  taken 
out,  generally,  for  making  or  paving  public  streets  and  highways,  &c,  with  timber, 
or  wooden,  blocks.]  The  objection  appears  to  be  that  the  general  principle  was 
known  before.  But  the  proposed  narrow  strip  of  stone  pavement  would,  as  in  Heard's 
COBB,  be  destructive  of  the  whole.  The  wooden  pavement  would  swell  and  force  up  the 
stone  pavement.  Sir  W.  Worsley's  pavement,  though  it  might  be  used  for  a  vestibule 
leading  to  a  single  house,  would  be  wholly  inapplicable  to  a  place  of  great  traffic,  as 
Cheapside.  Instead  of  being  capable  of  bearing  heavy  weights  it  would  be  liable  t<> 
be  disturbed  by  the  slightest  pressure.  In  a  street  in  London  it  would  not  last  fortj 
eight  hours.  It  is  said  that  the  verdict  is  wrong,  because  the  jury  did  not  find,  as  a 
fact,  that  the  plaintiff  had  derived  his  information  from  the  publications  which  were 
given  in  evidence,  as  in  Heard's  plan.  The  production  of  a  newspaper  containing  a 
notice  of  the  dissolution  of  a  partnership  would  not  be  [836]  evidence  to  charge  a 
party  with  notice  of  that  dissolution,  unless  it  was  proved  that  he  was  in  the  habit  of 
reading  that  newspaper.  The  alleged  publication  was  limited  to  a  particular  class  of 
which  the  plaintiff  did  not  form  one.  The  points  of  dissimilarity  between  the  plaintiff's 
invention  and  the  plans  which  had  been  previously  suggested,  go  further  towards 
shewing  that  he  is  not  indebted  to  those  suggestions  than  the  existence  of  those 
suggestions  tends  to  shew  that  he  availed  himself  of  them. 

There  is  do  ground  for  the  objection  to  the  title.  The  title  of  a  patenl  is  to  !»■ 
read  in  connection  with  the  specification.  [Tindal  C.  J.  In  Cooke  v.  Pearce  (13  Law 
Journ.  189,  Q.  B.),  it  was  held  by  the  judges  in  the  Exchequer  Chamber  that  mere 
generality  in  the  title,  will  not  vitiate  a  patent  which  really  includes  the  invention, 
provided  there  be  no  fraud.]    There  is  no  misdirection  and  the  verdict  is  right. 

Shee  Serjt.  on  the  same  side.  Beard  is  stated  by  the  defendants  to  have  derived 
his  information  from  abroad;  the  plaintiff  may  have  dune  the  same.  That  equal 
lateral  pressure  which  is  so  important  a  feature  in  the  plaintiff's  patent,  is  nut  to  be 
found  in  these  previous  suggestions.  The  defendants  contend  that  the  mere  fact  of 
publication  is  sufficient  to  vitiate  the  plaintiff's  patent,  whether  he  knew  of  Bucn 
publication  or  did  not.  No  case  was  however  cited  on  moving  for  this  rule  ti> 
countenance  such  a  position. 

The  term  "first  inventor "  does  nut  import  thai  the  party  so  designated  is  the 
tirst  discoverer  of  the  invention  in  the  whole  world,  It  is  material  to  consider  what 
the  object  of  the  Legislature  was,  in  limiting  the  privilege  to  the  tirst  inventor.  The 
case  ot  Cornish  v.  Keene  (I  Webster,  501),  points  out  the  meaning  of  the  legislature  i 
one  object  being,  to  reward  the  ingenuity  of  the  inventor.  The  plaintiff  derived  no 
assistance  from  those  who  are  sup-[837]-posed  to  have  preceded  him.  The  question 
as  to  previous  use  of  the  invention,  was  distinctly  left  to  the  jury.  The  learned  judge 
ruled  precisely  as  Lord  Abinger  had  done  in  Carpenter  v.  Smith  (9  M.  &  W.  ."i"11)-  In 
lewis  \.  Marling  ( 10  P..  &  ('.'  22,  ■>  Maun.  A  I.'.  66),  Bayley  .1.  says  (10  1'..  A  C.  '-'Ti. 
"If  the  model  brought  from  America  had  been  seen  by  the  plaintiff,  lie  could  not 
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afterwards  have  claimed  to  be  the  inventor.  But  if  I  discover  a  certain  thing  for 
myself,  it  is  no  objection  to  my  claim  to  a  patent,  that  another  also  has  made  the 
discovery,  provided  I  first  introduced  it  into  public  use."  In  Carpenter  v.  Smith,  Lord 
Abinger  was  of  opinion,  that  a  man  might  be  the  first  and  true  inventor  of  that  which 
had  been  invented  before;  Walton  v.  Potter  (1  Webster,  580).  If  Heard's  letter  dis- 
closed a  useful  contrivance,  it  is  extraordinary  that  none  of  the  forty-nine  patents 
now  in  existence,  should  have  been  taken  out  until  the  plaintiff's  patent  had  been 
obtained)  Heard  was  not  competent  to  explain  the  mode  of  carrying  into  effect  that 
which  he  had  communicated  as  a  matter  of  curiosity.  Sand  is  used  under  the  plaintiff's 
process,  but  not  for  the  purpose  alluded  to  by  Heard.  On  the  face  of  it,  Heard's 
system  is  impracticable. 

Channell,  Serjt.  (with  whom  were  Byles,  Serjt.,  Hoggins  and  Warren)  in  support 
of  the  rule.  The  allegation  in  the  declaration  is,  that  the  plaintiff  is  the  first  inventor 
within  the  realm.  The  specification  is  more  full.  A  party  who  obtains  his  informa- 
tion from  a  foreigner,  may  be  considered  as  the  first  inventor  for  the  purpose  of  a 
patent.  But  no  proof  was  given  that  the  plaintiff  had  so  obtained  information.  Two 
pleas  raise  this  question  :  and  it  lies  upon  the  plaintiff  to  shew  that  he  was  the  first 
inventor.  There  was  no  proof  of  any  communication  [838]  from  abroad  as  is  generally 
given  in  such  cases.  The  defendants  object  to  that  part  of  the  learned  judge's  address 
to  the  jury,  in  which  he  told  them  that,  although  it  was  shewn  that  the  books  had 
been  extensively  circulated,  they  were  not  brought  home  to  the  plaintiff.  The  ground 
on  which  the  jury  returned  their  verdict  was,  that  knowledge  of  these  books  had  not 
been  brought  home  to  the  plaintiff.  But  it  is  submitted  that,  if  the  description*  con- 
tained in  Heard's  letters  substantially  corresponded  with  the  plaintiff's  specification, 
his  patent  is  void,  whether  knowledge  of  the  publication  was  brought  home  to  the 
plaintiff  or  not.  There  are  three  descriptions  of  publication  that  will  avoid  a  patent 
— first,  the  production  and  public  user  of  a  similar  article  ;  secondly,  a  publication*  by 
means  of  a  specification,  of  a  prior  patent  for  an  invention  producing  the  same  result ; 
thirdly,  a  publication  in  books  of  science  having  an  extensive  circulation  in  this 
country.  Previous  unsuccessful  attempts  (as  in  Lewis  v.  Marling,  and  other  cases 
cited)  will  not  invalidate  the  grant :  there  must  be  a  dedication  to  the  public. 

May  6. — Channell  in  continuation.  The  communication  need  not  be  to  the 
patentee.  Tennants  case  (Davies,  431),  Holland's  case(b).  [Cresswell  J.  There,  the 
patent  related  to  an  article  manufactured.]  The  party  may  not  be  bound  to  attend 
to  mere  reasoning  which  does  not  possess  the  marks  of  authority ;  though  it  may  be 
doubted  whether,  even  in  such  case,  the  party  is  not  bound  to  make  some  inquiry. 
However  recent  a  publication  may  be,  and  however  limited  its  circulation,  still  it  is  a 
question  for  the  jury,  whether  the  information  contained  therein,  is  not  fairly  brought 
within  the  reach  of  the  party.  [Tindal  C.  J.  So,  if  it  is  to  be  found  in  very  old 
books.]  In  Morgan  v.  [839]  Sean-ant  (1  Webster,  190),  Alderson  B.,  says:  "It  is 
certainly  a  most  important  question  what  are  the  limits  of  what  a  man  may  do  without 
its  being  a  publication,  and  a  question  on  which  much  remains  to  be  discovered :  the 
law  is  in  a  very  confused  state.  In  the  case  of  Lewis  v.  Marling,  I  should  certainly 
have  entertained  very  considerable  doubts.  If  the  question  is  to  be  put  altogether  on 
the  ground  of  the  public  use  of  the  invention,  how  did  Dr.  Brewster  lose  the  benefit  of 
his  invention  of  the  kaleidoscope,  because  it  had  been  previously  published  in  a  book, 
if  it  had  not  been  used,  though  made  known  to  all  the  world  before  1  If  Dr.  Hall  had 
published  his  discoveries  in  a  book,  I  apprehend  that  would  have  put  an  end  to 
Dollond's  patent.  Much  obscurity  has  been  introduced  into  this  question  by  the  use 
of  loose  expressions  and  dicta."  In  Carpenter  v.  Smith  (9  M.  &  W.  300,  302.  1  Webster, 
541),  Alderson  B.  says:  "How  then,  do  you  get  over  the  case  of  the  invention  for 
which  a  patent  was  avoided  (c)  (Dr.  Brewster's  kaleidoscope)   because  it  had  been 

(h)  Cited  2  H.  Bla.  487.  And  see  Mr.  Webster's  remarks  upon  that  case 
1  Webst.  44,  53. 

(c)  The  case  of  Dr.  Brewster's  Kaleidoscope  was  referred  to  by  Alderson  B.  during 
the  argument  in  Morgan  v.  Seaward  in  the  Exchequer,  H.  T.  1837  (2  M.  &  W.  544, 
1  Webster,  190),  and  again  in  Carpenter  v.  Smith  (cited  above);  but,  in  fact,  no  legal 
proceedings  ever  took  place  with  reference  to  the  patent  obtained  by  Dr.  Brewster  for 
the  kaleidoscope  (which  patent  has  long  since  expired  by  effluxion  of  time),  and  the 
fact  of  such  prior  publication  in  a  book,  as  suggested,  is  denied  by  Dr.  Brewster.  Ex 
relatione  Webster . 
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previously  published  in  a  book  l  the  principle  being  that  it  could  be  appropriated  by 
any  body,  because  it  had  already  been  given  to  every  body."  In  The  Househill  Cmiv- 
pan  it  v.  Neilsan  (1  Webster,  718,  n.),  Lord  Lyndhurst  O,  observed:  "If  the  machine 
is  published  in  a  book,  distinctly  and  clearly  described,  corresponding  with  the 
description  in  the  specification  of  the  patent,  though  it  has  never  been  actually 
worked,  is  not  that  an  answer  to  the  patent  I  It  is  continually  the  practice  on  [840] 
trials  for  patents,  to  read  out  of  printed  works,  without  reference  to  any  thing  that 
has  been  done."  In  the  case  of  Soames's  Patent  (1  Webster,  733),  Lord  Campbell 
says:  "I  should  say,  sitting  here  (in  the  Privy  Council),  if  it  had  been  published  in 
a  foreign  journal,  considering  whether  the  patent  should  be  prolonged,  I  should  be 
influenced  by  what  I  saw  published  in  a  foreign  journal,  without  inquiring  whether  it 
was  known  in  England ;  though,  when  sitting  in  a  court  of  justice,  and  considering 
the  validity  of  the  patent,  I  should  require  that  it  should  be  known  in  England."  A 
very  limited  publication  may  not  avoid  a  subsequent  patent ;  but  a  patentee  is  not  to 
presume  upon  his  own  exclusive  ignorance.  Here,  the  jury  have  misunderstood  the 
effect  of  the  evidence.  The  blocks  used  at  Sir  W.  Worsley's,  and  the  blocks  described 
in  Heard's  letters,  were  precisely  the  same  as  those  described  in  the  plaintiff's  speci- 
fication. Public  user  is  something  more  than  a  mere  experiment  or  series  of  experi- 
ments ;  it  means,  however,  not  a  user  by  the  public,  but  a  user  in  public,  where  all 
persons,  going  to  the  spot,  may  see  the  thing.  From  the  title  of  this  specification  it 
would  naturally  be  inferred  that  the  patentee  claimed  an  exclusive  right  to  the  use  of 
blocks  of  wood  for  paving,  in  lieu  of  blocks  of  stone.  [Tindal  C.  J.  In  Neilsan  v. 
Harford  (8  M.  &  W,  806,  1  Webster,  331,  cited  ante,  vol.  iv.  p.  19G,  v.  p.  208,  vi. 
p.  740),  it  was  held  that  an  ambiguous  title  will  not  vitiate  a  patent,  if  the  ambiguity 
is  explained  by  the  specification.] 

Cur.  adv.  vult. 

Tindal  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  for  the  infringement  of  a  patent  for  an  invention  for  "  making 
or  paving  public  streets  and  highways,  and  public  and  private  roads,  courts,  and  [841] 
bridges,  with  timber,  or  wooden,  blocks."  The  defendants  pleaded  "that  the  plaintiff 
was  not  the  first  and  true  inventor  of  the  invention  in  the  letters-patent  and  specifica- 
tion mentioned,"  besides  various  other  pleas,  which  it  is  not  necessary  to  particularise. 

Upon  the  trial,  at  the  last  summer  assizes  at  Liverpool,  before  my  brother 
Cresswell,  a  verdict  was  found  for  the  plaintiff;  but  a  rule  nisi  was  afterwards  granted 
for  a  new  trial.  On  the  report  of  the  learned  judge,  it  appears,  that,  before  the  grant- 
ing of  the  letters-patent,  there  had  been  published,  in  a  scientific  work,  in  England,  a 
letter  from  a  gentleman  named  Heard,  containing  such  a  description  of  a  mode  of 
paving  with  blocks,  as  made  it  fit  to  be  submitted  to  the  consideration  of  the  jury,  as 
not  differing  substantially  from  the  invention  for  which  the  patent  was  granted.  In 
summing  up  the  evidence  with  reference  to  this  plea,  the  jury  were  told,  in  substance, 
that,  if  they  thought  the  patentee  had  borrowed  his  invention  directly  from  the 
publication  which  had  been  proved,  he  could  not  bo  considered  as  the  first  inventor; 
also,  that,  if  the  matter  had  been  so  far  communicated  to  the  public  as  to  have 
become  a  part  of  the  public  stock  of  information,  and  he  had  thus  obtained  his  know- 
ledge indirectly  from  the  publication,  he  could  not  be  considered  as  the  first  inventor 
within  the  meaning  of  the  statute. 

On  the  discussion  before  us,  it  was  contended  that  this  mode  of  summing  up, 
although  undoubtedly  correct  as  far  as  it  went,  yet  iliil  not  present  the  entire  case  to 
the  consideration  of  the  jury  ;  for,  it  was  urged,  that,  if  the  invention  had  been  com- 
municated to  the  English  public,  although  it  had  never,  directly  or  indirectly,  come 
to  the  knowledge  of  the  patentee,  still  he  could  not  be  considered  as  the  inventor. 
It  was  admitted,  on  the  part  of  the  defendants,  that  Q0  case  could  be  cited  in  which 
the  point    hud   been   expressly   decided:   but    it    was   contended,   that,   OH    reason   and 

principle,  such  must  [842]  be  held  to  be  the  law  ;  for  that,  if  the  invention  had  already 

been  communicated  to  the  public,  it  would  be  unreasonable  that  they  should  lose  the 
benefit  of  it  and  be  restricted  from  making  use  of  it,  by  a  patent  taken  OU1  by  ono 
whose  claim  to  such  patent  could  only  be  supported  on  the  ground  of  his  being 
ignorant  of  that  which  had  already  been  communicated  to  the  rest  of  the  world. 
And,  though  no  decided  case  was  cited,  various  dicta  of  learned  judges  were  referred 

to  in  support  of  the  view  so  contended  for  by  the  defendants  ;  particularly  what  (Vas 
said  by    Alderson  B.,   ill    Carpenter  v.    Smith,   and   the    observations    made   by    Lord 
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Lyndhurst  and  other  lords  of  the  Privy  Council,  as  reported  in  1  Websfc.  Pat.  Cases, 
7 IS,  719.  Lord  Lyndhurst  says:  "If  a  machine  is  published  in  a  hook,  distinctly 
and  clearly  described,  corresponding  with  the  description  in  the  specification  of  the 
patent,  though  it  has  never  been  worked,  is  not  that  an  answer  to  the  patent?  It  is 
continually  the  practice  on  trials  for  patents,  to  read  out  of  printed  books,  without 
reference  to  any  thing  that  has  been  done."  And,  again  :  "  If  the  invention  is  in  use 
at  the  time  the  patent  is  granted,  the  man  cannot  have  a  patent,  although  he  is  the 
original  inventor  :  if  it  is  not  in  use,  he  cannot  obtain  a  patent  if  he  is  not  the  original 
inventor.  He  is  not  called  the  inventor  who  has  in  his  closet  invented  it,  but  who 
■does  not  communicate  it :  the  first  person  who  discloses  that  invention  to  the  public 
is  considered  as  the  inventor." 

On  a  full  consideration  of  the  subject,  we  have  come  to  the  conclusion  that  the 
view  taken  by  the  defendants'  counsel  is  substantially  correct;  for,  we  think,  if  the 
invention  has  already  been  made  public  in  England  by  a  description  contained  in  a 
work,  whether  written  or  printed,  which  has  been  publicly  circulated,  the  patentee  is 
not  the  first  and  true  inventor  within  the  meaning  of  the  statute,  whether  he  has 
himself  borrowed  his  invention  from  such  publication  or  not ;  because  we  think  the 
[843]  public  cannot  be  precluded  from  the  right  of  using  such  information  as  they 
were  already  possessed  of,  at  the  time  of  the  patent  granted. 

The  application  of  this  principle  must  depend  upon  the  particular  circumstances 
which  are  brought  to  bear  on  each  particular  case.  The  existence  of  a  single  copy 
of  a  work,  though  printed,  brought  from  a  depository  where  it  has  long  been  kept  in 
a  state  of  obscurity,  would  afford  a  very  different  inference  from  the  production  of 
an  Encyclopaedia  or  other  work  in  general  circulation.  The  question  will  be  whether, 
upon  the  whole  evidence,  there  had  been  such  a  publication  as  to  make  the  description 
a  part  of  the  public  stock  of  information. 

We  think,  therefore,  that,  as  this  question  has  not  been  submitted  to  the  jury, 
there  ought  to  be  a  new  trial. 


Rule  absolute  (a). 


Holckoft  v.  Manly.     June  29,  1844. 


A  cause  and  all  matters  in  difference  between  A.  and  B.,  were  referred,  C.  consenting 
to  be  made  a  party  to  the  reference.  The  arbitrator  directed  a  verdict  to  be 
entered  for  B.,  but  directed  that  C.  should  pay  to  A.  521.  10s.  and  the  costs  of  the 
reference  and  award.  A.  having  become  bankrupt,  C.  declined  to  pay  without 
authority  from  A.'s  assignee.  Held,  that  A.'s  attorney,  who  had  a  lien  upon  the 
award  for  his  costs,  was  not  entitled  to  an  order  upon  C.  under  the  1  &  2  Vict. 
c.  110,  s.  is. 

By  an  order  of  nisi  prius  made  in  a  cause  wherein  Thomas  Holcroft  was  plaintiff 
and  Charles  Manby  defendant,  a  verdict  was  entered  for  the  plaintiff',  damages  2001., 
costs  40s.,  subject  to  the  award  of  a  barrister, — to  whom  the  cause,  and  all  matters 
in  difference  between  the  parties,  and  between  the  plaintiff'  and  the  [844]  Institution 
of  Civil  Engineers  (who,  by  their  attorney,  I).  R.,  consented  to  become  parties  to  the 
order,  and  to  be  bound  thereby),  were  thereby  referred,  and  who  was  to  say  what 
was  fit  to  be  done  between  the  parties,  and  to  give  any  directions  he  should  think 
proper,  as  to  any  sum  of  money  that  he  might  find  to  be  due  from  the  defendant :  the 
costs  of  the  suit  to  abide  the  event,  and  the  costs  of  the  reference  and  award  to  be  in 
the  discretion  of  the  arbitrator. 

The  arbitrator  awarded  that  a  verdict  entered  for  the  defendant  :  and,  after 
reciting  that  it  was  agreed  by  the  counsel  and  attorneys  for  the  plaintiff'  and  the 
Institution  of  Civil  Engineers  that  all  matters  in  difference  between  the  plaintiff'  and 
the  Institution  consisted  of  a  claim  by  the  plaintiff  against  the  Institution  (of  which 
the  defendant  was  the  secretary)  for  certain  work  and  labour  done  by  him  for  the 
Institution,  the  arbitrator  found  the  Institution  to  be  indebted  to  the  plaintiff'  in 
521.  10s.  in  respect  of  the  matters  in  difference  between  them ;  and  he  directed  that 
the  Institution  should  on  a  certain  day  pay  that  sum  to  the  plaintiff';  that  the  Institu- 

(a)  Vide  Berdley  v.  Keighley,  ante,  p.  652,  S  Scott,  N.  R.  372. 
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tion  should  pay  to  plaintiff  all  his  costs  of  the  reference,  and  should  pay  the  costs  of 
the  award. 

On  the  9th  of  December  last,  the  plaintiff's  costs  of  the  reference  and  award,  as 
against  the  Institution,  were  taxed  at  511.  17s.  On  the  18th,  a  demand  was  made 
of  the  sum  awarded  and  costs  by  Mr.  Robson,  the  plaintiff's  attorney.  Robson,  on 
the  same  day,  gave  notice  to  the  Institution  that  he  had  a  lien  upon  the  debt  and 
costs  so  payable  by  them. 

On  the  27th  of  June  1843,  the  plaintiff  filed  his  petition  in  the  court  of  bankruptcy 
under  the  5  &  6  Vict.  c.  116,  and  Mr.  Groom  was  appointed  official  assignee  of  his 
estate ;  whereupon  the  Institution  declined  to  pay  the  sum  awarded  and  costs,  to 
Robson  without  the  assent  of  Groom. 

[845]  Holcroft,  in  his  schedule  hied  in  the  court  of  Bankruptcy,  admitted  a  debt 
to  Robson,  of  2001.,  or  thereabouts,  for  professional  business  and  money  lent. 

Sir  T.  Wilde  Serjt.,  in  Hilary  term  last,  obtained  a  rule  calling  upon  the  Institu- 
tion of  Civil  Engineers  to  shew  cause  why  they  should  not  pay  to  Robson  the  sum 
awarded  to  be  paid  by  them  to  the  plaintiff,  and  also  the  taxed  costs  of  the  reference 
and  award,  and  the  costs  of  the  application.  As  directed  by  the  rule,  notice  of  the 
rule  was  given  to  Groom,  the  official  assignee. 

Channell  Serjt.,  in  Easter  term  last,  shewed  cause.  This  action  was  brought  by 
Holcroft  to  recover  101.  due  to  him  from  Manby,  who  defended  it  on  the  ground  that 
the  credit  was  given  not  to  him  but  to  the  Institution.  The  question  is,  not  whether 
the  Institution  was  bound  to  pay  the  521.  10s.  and  the  costs  of  the  reference,  but 
whether  they  can  refuse  making  that  payment  to  the  plaintiff.  Formerly,  the  remedy 
of  a  party  for  the  recovery  of  a  sum  of  money  to  be  paid  to  him  under  an  award,  was 
by  action  or  by  attachment;  but  now  under  1  &  2  Vict.  c.  110,  ss.  18  and  19,  the 
court  is  authorised  to  grant  a  rule  for  the  payment,  upon  which  rule,  when  made 
absolute,  execution  may  issue.  Doe  v.  Army  (8  M.  &  W.  565.  And  see  ante,  vol.  vi. 
1-19).  Rut  such  a  rule  cannot  be  granted  on  the  application  of  a  third  party.  The 
lien  of  the  attorney  is  not  disputed.  There  is  nothing  to  prevent  the  assignee  from 
obtaining  a  rule  for  an  attachment  for  non-performance  of  the  award.  A  rule  for  an 
attachment  in  respect  of  the  non-payment  of  this  sum  could  lie  obtained  only  by  the 
plaintiff  or  by  his  assignee.  But  if,  for  the  purpose  of  an  attachment,  it  is  necessary 
to  proceed  in  the  name  of  the  party  or  of  his  assignee,  there  is  no  reason  why  the 
rule  should  [846]  be  different  in  a  case  under  the  1  &  2  Vict.  c.  100.  In  such  a  case, 
no  power  is  given  to  bar  parties  under  the  interpleader  act  (1  X'  2  W.  4,  e.  58,  s.  3. 
And  see  Holmes  v.  Mentze,  5  N.  &  M.  563).  The  payment  to  Robson  would  be  no 
protection  to  the  Institution  against  any  proceedings  on  the  part  of  the  assignee,  to 
compel  payment  to  him.  The  attorney  has  a  lien  upon  the  award.  Join:*  v.  Turn/mil 
(2  M.  &  W.  601,  5  Dowl.  P.  C.  591,  Murph.  &  H.  100).  But  he  cannot  enforce  it  by 
taking  proceedings  in  his  own  name. 

Sir  T.  Wilde,  Serjt.  in  support  of  his  rule.  There  is  no  pretence  for  resisting  the 
application.  A  plaintiff's  attorney  baa  a  lien  for  his  costs  upon  the  fund  recovered, 
whether  under  a  judgment  or  under  an  award  as  also  upon  the  papers  in  the  cause; 
and  it  is  competent  to  him,  by  virtue  of  his  lien,  to  issue  execution  in  the  name  of 
his  client.  In  this  case  the  assignee  is  not,  interested.  Although  lie  represents  the 
estate  as  well  as  the  creditors,  be  only  takes  that  in  which  the  bankrupt  lias  a  bene 
ficia]  interest,  as  well  as  a  legal  title, — that  only  which  is  divisible   amongsl    the 

creditors;  Scott  v.  Sv/rmwn  (Willes,  400).     The  i rt  will  interfere  with  a  lien  only 

where,  under  the  same  circumstances,  they  would  interfere  wit  It  a  set  off.  If  the 
defendant   had  given  a  cognovit,  the  attorney  mighl   have  signed  judgment  for  the 

purpose  of  enforcing  his  lien.  If  an  Older  was  made  for  the  payment  of  money  to  the 
client,  t  he  at  tori  icy  mighl  come  to  the  court  and  claim  his   lien.      |  Ti  tidal  0.  J.      Sup 

pose  a  rule  to  be  granted  directing  the  money  to  lie  paid  to  Heard  or  bis  attorney, 

then  if  the  attorney  got  tl ^\r\\  he  might  receive  the  money.     I  do  not  see  what 

objection  there  would  be  to  his  doing  so,]  If  the  difficulties  alleged  by  t  he  Institution 
[847]  be  bona  lide,  why  do  they  not  come  in  i  tinier  the  interpleader  acl  I    |  Ti  in  la  I  ( '.  .1. 

There  was   no  action  pending.      What    protection  would  the  judgment  debtor   have,  it 

your  rule  were  made  absolute ?]    They  can  safely  make  the  payment  to  the  plaintiff's 

attorney,  upon  his  satisfying  the  court  that  he  has  a  lieu.  H'iio/i  v.  Keeley  (1  T.  K. 
619).  [Cresswell  .).  1  am  not  satisfied  that  the  Institution  would  be  safe  in  paying 
the  521.  10s.  Od.  to  Robson.  Do  you  know  any  instance  of  an  order  being  made  foi 
the  payment  of  a  sum  of  money  in  discharge  of  a  lien  !]     Where  to  a  plea  of   bank 
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ruptcy  the  plaintiff  replies  an  equitable  assignment,  the  court  recognizes  and  gives 
effect  to  a  lien.  Execution  has  been  permitted  to  issue  after  a  collusive  payment, 
made  for  the  purpose  of  defeating  the  lien  of  the  attorney  in  the  cause  (b).  Here, 
part  of  the  demand  in  respect  of  which  the  lien  is  claimed,  is  for  the  costs  of  the 
action.  The  authority  of  the  attorney  to  receive  the  amount  of  the  lien  must  be  a 
protection  to  the  debtor  who  pays  it.  Where  one  man  has  authority  to  receive,  the 
other  party  must  be  justified  in  paying.  Here,  the  authority  is  not  only  not  revoked, 
but  is  not  revocable  (c).  Kobson  comes  here  as  an  officer  of  the  court  praying  that 
the  court  will  enforce  a  privilege  given  to  him  by  law.  Suppose  the  client  went  to 
America,  a  mere  order  to  pay  to  the  client  or  his  attorney,  would  entitle  the  attorney 
to  issue  an  attachment  in  his  client's  name,  if  the  money  was  not  paid  upon  a  demand 
made  by  the  attorney.  The  statute  of  1  &  2  Vict.  c.  110,  directs  that  the  order  shall 
have  the  effect  of  a  judgment.  The  party  entitled  to  receive  the  money  may  apply 
to  the  court  for  an  order  for  payment.  The  application  is  correct  both  in  form  and 
in  substance.  There  is  no  other  mode  of  satis-[848]-fying  the  statute.  All  Kobson 
can  do  is  to  deliver  his  bill,  swear  that  it  is  due,  and  call  upon  the  plaintiff  or  upon 
the  party  charged  with  the  payment,  to  pay  him  the  amount.  One  party  does  not 
dispute  the  right  of  the  applicant,  and  the  other  does  not  appear  upon  the  rule.  What 
can  the  applicant  do,'except  appear  before  the  court,  pledging  his  oath  and  challenging 
every  party  to  meet  him  1  The  claim  is  admitted  by  the  only  parties  who  are 
interested  in  opposing  it.  If  this  application  cannot  succeed,  a  party  may  defeat  his 
attorney's  lien  by  simply  coming  before  the  court,  and  saying  nothing.  Assuming 
that  the  lien  is  made  out,  the  applicant  has  proceeded  in  the  mode  prescribed  by  the 
rules  of  the  court.     The  consequences  of  the  order  are  foreign  to  the  present  inquiry. 

Cur.  adv.  vult. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  court.  In  this  case,  a  reference 
of  the  cause  had  been  made  to  a  barrister,  to  which  reference  the  Institution  of  Civil 
Engineers  had  become  parties.  An  award  was  made  on  the  16th  of  June  1843,  in  the 
action,  in  favour  of  the  defendant ;  but  a  sum  of  521.  10s.  was  awarded  to  be  paid  by 
the  Institution  of  Civil  Engineers  to  the  plaintiff,  together  with  the  costs  of  the 
reference  and  award,  amounting  to  the  additional  sum  of  511.  17s. 

On  the  27th  of  June  1843,  Holcroft  filed  a  petition  in  the  court  of  bankruptcy, 
and  Groom  was  appointed  the  official  assignee.  It  appears  also  from  the  affidavits, 
that  Holcroft's  attorney  (Mr.  Kobson)  claims  to  have  a  lien  on  the  award  and  the 
sums  awarded,  for  his  bill,  amounting,  as  he  makes  it  out,  to  2001.  Under  these 
circumstances,  Robson  has  obtained  a  rule  by  which  the  Institution  of  Civil  Engineers 
are  called  upon  to  shew  cause  why  they  should  not  pay  him  the  sum  awarded  and  the 
costs  of  the  reference  and  award  and  of  the  ap-[849]-plication  ;  and  notice  of  the  rule 
was  directed  to  be  given  to  Groom,  the  official  assignee  of  the  plaintiff. 

The  Institution  of  Civil  Engineers  have  always  professed  to  be  willing  to  pay 
the  money  on  obtaining  a  receipt  or  other  sufficient  authority  from  the  assignees  of 
Holcroft  sanctioning  the  payment.  Application  has  been  made  to  Groom  to  give  such 
an  authority ;  but  to  this  application  he  appears  to  have  replied  with  studied  caution, 
and  certainly  without  saying  anything  which  can  be  considered  as  a  direct  sanction  to 
the  payment  being  made  to  Kobson.  No  case  was  cited  on  the  argument  before  us  to 
shew  that  an  attorney  can  enforce,  in  this  way,  the  payment  of  a  lien.  But,  indepen- 
dently of  that  consideration,  it  is  to  be  borne  in  mind  that  a  rule  of  court  has  now  the 
effect  of  a  judgment;  and,  before  such  an  order  can  be  made,  the  court  must  be 
perfectly  satisfied  that  the  claim  is  free  from  all  doubt. 

Robson  is  not  without  remedy  in  this  case.  If  his  claim  be  well  founded,  and 
such  as  the  law  entitles  him  to  enforce,  he  may  bring  an  action,  in  his  client's  name, 
on  the  award,  the  judgment  of  the  court  in  which  action  will  be  subject  to  revision 
by  a  superior  court ;  but,  if  the  present  rule  is  made  absolute,  the  decision  is  final. 
We  feel  ourselves  bound,  therefore,  to  abstain  from  deciding  in  this  summary  way  a 
question  in  which  any  legal  doubt  is  involved. 

For  these  reasons,  we  think  the  present  rule  must  be  discharged. 

Rule  discharged. 

End  of  Trinity  Vacation. 


(b)  Vide  tamen  Clarke  v.  Smith,  ante,  vol.  vi.  p.  1051. 

(c)  Vide  Story  on  Agency,  §  488,  489 ;  Story  on  Bailments,  §  209. 
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[850]     Bourne  and  Others  v.  Gatliffe,  in  Error.     June  10,  1844. 

[S.  C.  11  CI.  &  F.  45 ;  8  E.  R.  1019  (with  note,  to  which  add 
Bnmer  v.  Moore,  [1904]  1  Ch.  311).] 

To  a  count  in  assumpsit  by  A.  against  B.  upon  a  contract  by  B.,  safely  to  carry  in  a 
steani-vessel  certain  goods  of  A.  from  Dublin  to  London,  and  to  deliver  the  same  at 
London  to  A.  or  to  his  assigns,  upon  payment  of  freight, — assigning  a  breach  in 
non-delivery  of  the  goods  in  London, — B.  pleaded  that  the  goods  were  put  on  board 
under  a  bill  of  lading,  by  which  they  were  made  deliverable  to  A.,  or  his  assigns  on 
payment  of  freight ;  that  after  the  arrival  of  the  vessel  and  goods  at  London,  B. 
caused  the  goods  to  be  unshipped,  and  safely  and  securely  landed  and  deposited 
upon  a  certain  wharf  at  London,  there  to  remain  until  they  could  be  delivered 
according  to  the  bill  of  lading,  the  said  wharf  being  a  place  at  which  goods  conveyed 
in  steam-vessels  from  Dublin  to  London  were  accustomed  to  be  landed  and  deposited, 
for  the  use  of  consignees,  and  being  a  place  fit  for  such  purpose  ;  and  that  the  goods 
whilst  they  remained  upon  the  said  wharf,  and  before  a  reasonable  time  for  the 
delivery  thereof  had  elapsed,  were  accidentally  destroyed  by  fire. — It  was  also 
pleaded,  to  the  same  count,  that  after  the  arrival  of  the  vessel  and  goods  at  London, 
B.  was  ready  and  willing  to  deliver  the  goods  to  A.  or  his  assigns,  but  that  neither 
A.  nor  his  assigns  was  or  were  there  ready  to  receive  the  same ;  whereupon  B. 
•caused  the  goods  to  lie  landed  on  the  said  wharf,  there  to  remain  until  A.  or  his 
assigns  should  come  and  receive  the  same,  or  until  the  same  could  be  conveyed  and 
delivered  to  A.  or  his  assigns,  with  the  like  averment  as  to  the  said  wharf  being  a 
usual  and  fit  place  ;  and  that  the  goods,  whilst  they  remained  upon  the  said  wharf, 
and  before  A.  or  his  assigns  came  or  sent  for  the  same,  and  before  B.  had  been 
requested  to  deliver  the  same  to  A.  or  his  assigns,  or  a  reasonable  time  for  conveying 
them  from  the  said  wharf  to  A.  or  his  assigns  had  elapsed,  and  before  the  same 
could  be  removed  therefrom,  were  accidentally  destroyed  by  fire. — Held,  in  the 
Exchequer  Chamber,  in  affirmance  of  the  judgment  in  the  Common  Pleas  upon 
demurrer,  that  both  pleas  were  bad  in  substance,  as  they  neither  shewed  a  delivery 
of  the  goods  to  A.  or  his  assigns,  nor  alleged  that  a  delivery  at  the  wharf  was  a 
delivery,  according  to  the  usage  of  London,  with  respect  to  goods  on  such  a  voyage, 
<>]•  that  A.  or  his  assigns  had  notice  of  the  arrival  of  the  goods,  or  that  a  reasonable 
time  for  A.  or  his  assigns  to  receive  them  had  elapsed  when  the  goods  were  landed. 
or  when  they  were  destroyed,  or  that  A.  or  his  assigns  had  notice  that  B.  was 
ready  and  willing  to  deliver  the  goods;  and  that,  if,  as  the  goods  were  deliverable 
to  A.  or  his  assigns,  B.  was  not  bound  to  deliver  them  until  he  had  nut  ice  that  A. 

or  some   assignee  would    receive,  or  nut  il  t  he    | <; 1 1  I  \    entitled    si Id    come  to  receive 

them,  still  B.  was  bound  to  keep  the  goods  on  board  (or  on  the  wharf  at  U.'s  own 
risk)  for  a  reasonable  time,  to  enable  the  consignee  feo  fetch  them,  and  B.  continued 
liable  until  sueh  reasonable  time  had  elapsed.— B.  also  pleaded  that  be  did  deliver 
the  guilds  at  London  according  to  his   promise.      Upon  the  trial   of   this   issue, 

evidence  was  admitted  on  the  part  of  A.  of  former  dealings    between  himself  and   15. 

as  tu  the  carriage  of  goods  from  li.'s  wharf  to  A.'s  place  of  business.  Held,  in  the 
Exchequer  Chamber,  upon  a  bill  of  exceptions,  thai  sueh  evidence  was  admissible 

for  the  purpose  of  shewing  the  course  and  usage  of  delivery  al  the  port  of  I Ion  ; 

though,  for  the  purpose  of  adding  tu,  or  ol  herwise  varying,  the  terms  of  the  w  ritten 
contract,  it  would  have  been  inadmissible.— Held,  also,  in  the  Exchequer  Chamber, 
upon  a  bill  of  exceptions,  thai  the  judge  was  warranted  in  declining  to  tell  the 
jury  thai  a  delivery  at  the  wharf  was,  in  point  of  law,  a  Bufficienl  delivery,  i  li.it  I!. 
was  thereby  discharged  from  all  further  responsibility,  and  that  no  contract  could 
be  inferred  from  the  course  of  dealing,  to  vary  or  superadd  to,  the  written  contract 
contained  in  the  bill  of  lading;  and  in  stating  that  it  was  a  quest  inn  [or  the  COD 
sideiatiiin  ill  the   jury,  whether  there    had    been  a  delivery  of  the  guilds,  and  that    it 

was  fur  them  tu  say  whether,  upon  the  evidence,  a  delivery  at  the  wharf  was  a 
delivery  according  to  the  usage  and  practice  ui  delivering  goods  observed  in  the 
port  of  London.  In  another  count,  on  a  promise  that,  in  consideration  of  the 
previous  delivery  of  goods  to  be  so  carried  tu  London  fur  freight,  and  of  the 

employment  of  B.  by  A.  for  Other  reward,  tu  take  cue  of  the  goods  at  the  wharf, 
where  they  should   be   landed,  and   to  carry  and   convey  the  same  from  such  wharf 
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to  A.'s  place  of  business,  and  there  to  deliver  them  to  A.  in  a  reasonable  time  after 
landing, — a  breach  was  assigned  in  the  non-delivery  of  the  goods,  although  a 
reasonable  time  for  that  purpose  had  elapsed.  B.  pleaded  that  after  the  arrival  of 
the  steam-vessel  in  London  with  goods  on  board,  and  after  the  goods  had  been 
safely  landed  on  the  wharf,  B.  caused  the  same  to  be  safely  deposited  and  stored 
upon  the  wharf  until  they  could  be  carried  and  conveyed  therefrom,  and  delivered 
to  A.,  the  said  wharf  being  a  usual  fit  and  proper  place  for  that  purpose,  and  that 
B.  took  care  of  the  goods  whilst  they  remained  upon  the  wharf  until  they  were 
destroyed  by  an  accidental  fire  before  they  could  be  conveyed  from  the  wharf,  and 
before  a  reasonable  time  for  their  being  so  conveyed,  or  for  the  delivery  thereof  to 

A.  had  elapsed  ;  by  means  whereof,  and  from  no  other  cause,  and  without  any  care- 
lessness, negligence,  or  improper  conduct,  or  want  of  due  care  in  B.,  he  was 
prevented  from  delivering  the  goods  to  A. — Held,  in  the  Exchequer  Chamber,  in 
reversal  of  the  judgment  in  Common  Pleas  upon  a  demurrer  to  this  plea ;  that  the 
plea  was  a  good  answer  to  the  count,  inasmuch  as  the  contract  to  carry  from  the 
wharf  for  other  reward  was  not  of  the  same  nature  as  the  contract  to  carry  to  it, 
and  the  count  contained  no  averment  that  B.  was  a  common  carrier ;  and  that  if 

B.  was  not  subject  to  the  liability  of  a  common  carrier  whilst  the  goods  were  in  the 
warehouse,  all  that  he  was  bound  to  do  by  the  contract  was,  to  take  reasonable  care 
of  the  goods  whilst  in  the  warehouse.  In  the  Common  Pleas  the  sum  of  7341.  was 
awarded  to  the  plaintiff  below  for  his  costs,  and  in  the  Exchequer  Chamber  that 
part  of  the  judgment  of  the  Common  Pleas  was  affirmed,  and  the  sum  of  3111.  was 
adjudged  to  the  defendant  in  error  for  costs  of  the  delay  of  execution  on  pretence 
of  prosecuting  the  writ  of  error.  The  House  of  Lords  affirmed  the  judgment  of  the 
Exchequer  Chamber  as  to  the  affirmance  and  the  reversal  of  the  judgment  in  the 
Common  Pleas,  except  that  the  judgment  of  the  Common  Pleas  and  of  the  Exchequer 
Chamber  was  reversed  as  to  part  of  the  7341.  awarded  to  the  defendant  in  error  for 
costs,  by  deducting  therefrom  the  costs  which  had  been  allowed  in  the  Common 
Pleas  to  the  plaintiff  below  in  respect  of  the  demurrer,  the  judgment  upon  which  in 
his  favour  was  reversed  in  the  Exchequer  Chamber,  and  also  as  to  3111.  for  costs 
awarded  in  the  Exchequer  Chamber,  the  partial  reversal  of  judgment  in  that  court 
shewing  that  the  writ  of  error  was  not  improperly  brought.  No  costs  were  allowed 
in  the  House  of  Lords. 

The  judgment  pronounced  in  the  court  of  Exchequer  Chamber  upon  the  writ  of 
error  brought  in  this  action  (vide  ante,  vol.  iii.  643,  3  Scott,  N.  E.  1),  was  entered  up 
as  follows  : — 

[851]  "Whereupon,  all  and  singular  the  premises  having  been  considered,  and  as 
well  the  record  and  proceedings  aforesaid,  and  the  judgment  given  in  form  aforesaid, 
as  the  matters  aforesaid  by  the  said  R.  Bourne,  &c.  above  for  error  assigned,  having 
been,  by  the  said  court  of  [852]  Exchequer  Chamber  here  diligently  examined  and 
fully  understood,  it  appears  to  the  said  court  of  Exchequer  Chamber  that  there  is  no 
error  in  the  record  or  proceedings  aforesaid,  or  in  giving  the  judgment  aforesaid  as  to 
the  first  count  of  the  said  declaration.  Therefore  it  is  considered  by  the  said  court  of 
Exchequer  Chamber  here,  that  the  judgment  aforesaid  in  form  aforesaid  given,  as  to 
the  said  first  count,  that  is  to  say,  the  judgment  in  form  aforesaid  given  that  the  said 
S.  Gatliffe  should  recover  against  the  said  R.  Bourne,  &c,  his  said  damages,  costs,  and 
charges,  amounting  in  the  whole  to  15161.,  be  in  all  things  affirmed  and  stand  in  its 
full  force  and  effect,  the  said  matters  above  for  error  assigned  in  any  way  notwith- 
standing. And  it  is  further  considered  by  the  same  court,  that  the  said  S.  Gatliffe 
recover  against  the  said  E.  Bourne,  &c.,  3111.,  by  the  same  court  adjudged  to  the  said 
S.  Gatliffe,  and  with  his  assent,  according  to  the  form  of  the  statute  in  that  case  made 
and  provided,  for  his  damages,  costs,  and  charges,  which  he  hath  sustained  and 
expended  by  reason  of  the  delay  in  the  [853]  execution  of  the  judgment  aforesaid  as 
to  the  said  first  count,  on  pretence  of  the  prosecution  of  the  said  writ  of  error.  But 
because  it  further  appears  to  the  said  court  that  the  plea  by  the  said  R.  Bourne,  &c., 
lastly  above  pleaded,  is  sufficient  in  law,  therefore  it  is  considered  by  the  same  court 
that  the  said  last  plea  is  sufficient  in  law  to  bar  the  said  8.  Gatliffe  from  maintaining 
his  said  action  against  the  said  R.  Bourne,  &c.,  as  far  as  relates  to  the  said  second 
count,  and  that  the  said  R.  Bourne,  &c.  go  thereof  without  day,  &c." 

Upon  this  judgment  R.  Bourne,  &c,  the  defendants  below,  the  plaintiffs  in  error 
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in  the  Exchequer  Chamber,  having  brought  a  writ  of  error  in  parliament,  assigned 
the  following  errors — 

"That  the  judgment  aforesaid  in  form  aforesaid,  as  to  the  said  first  count  of  the 
said  declaration,  that  is  to  say,  the  judgment  aforesaid,  that  the  said  S.  Gatliffe  should 
recover  against  the  said  R.  Bourne  his  said  damages,  costs,  and  charges,  amounting  in 
the  whole  to  the  sum  in  that  behalf  mentioned  and  adjudged,  to  wit,  15161.,  was 
affirmed  by  the  court  of  Exchequer  Chamber  of  our  lady  the  Queen  ;  whereas  by  the 
law  of  the  land  it  ought  to  have  been  reversed  ;  therefore  in  that  there  is  manifest 
error.  There  is  also  error  in  this,  to  wit,  that  it  was  considered  and  adjudged  in  and 
by  the  same  court  that  the  said  S.  Gatliffe  should  recover  against  the  said  R.  Bourne, 
the  said  sum,  to  wit,  &c,  by  the  same  court  so  adjudged  to  the  said  S.  Gatliffe,  and 
with  his  assent,  for  his  damages,  costs,  and  charges  which  he  had  sustained  by  reason 
of  the  delay  in  the  execution  of  the  judgment  aforesaid  of  the  said  court  of  our  lady 
the  Queen,  before  Her  justices  of  the  Bench  at  Westminster,  on  pretence  of  the 
prosecution  of  the  said  writ  of  error  in  that  behalf  mentioned  ;  therefore  in  that  there 
is  manifest  error.  There  is  also  error  in  this,  to  wit,  that  the  said  Chief  Justice  dis- 
regarded the  matters  in  the  [854]  said  bill  of  exceptions  stated  by  way  of  exception, 
and  admitted  the  evidence  so  excepted  to  as  therein  mentioned,  and  directed  the  jury 
as  therein  mentioned,  and  suffered  and  permitted  the  jury  to  give  the  verdict  in  form 
aforesaid  given  ;  therefore  in  that  there  is  manifest  error.  And  the  said  R.  Bourne 
prays  that  the  said  judgment  of  the  court  of  our  lad^v  the  Queen,  before  her  Justices 
of  the  Bench  at  Westminster,  and  the  said  affirmance  thereof,  as  to  the  said  first  count, 
for  the  errors  aforesaid,  and  for  other  errors  in  the  said  record  and  proceedings  being, 
may  be  reversed,  annulled,  and  altogether  holden  for  nought,  and  that  they  may  be 
restored  to  all  things  which  they  have  lost  by  reason  of  the  said  judgment  and 
affirmance  thereof,  &c." 

The  case  in  support  of  the  above  assignment  of  errors  stated  that  the  judgment  of 
the  Common  Pleas  was  erroneous,  and  that  the  judgment  of  the  Exchequer  Chamber, 
so  far  as  it  affirmed  any  part  of  the  same,  was  erroneous  ;  and  that  the  judgment  of 
the  Exchequer  Chamber  was  erroneous,  in  that  it  awarded  costs  and  damages  for  delay 
to  the  plaintiff  below,  and  also  in  that  it  did  not  award  to  the  defendants  below  the 
costs  of  the  demurrer  to  the  sixth  plea,  but,  on  the  contrary,  left  them  subject  to 
those  costs. 

The  reasons  subjoined  to  the  case,  were  the  following: — 

"First. — Because  the  third  plea  contains  a  good  and  sufficient  defence  to  the  first 
count,  inasmuch  as  it  shews  that  the  goods  were  put  on  board  under  an  assignable  bill 
of  lading,  the  terms  of  which,  in  the  absence  of  any  averment  of  custom  controlling 
their  signification,  the  courts  arc  bound  to  construe  according  to  the  general  law  of 
the  realm  ;  by  which  the  ship-owners  had  a  right  to  land  the  goods  on  a  wharf,  as 
stated  in  that  plea,  and  when  they  had  so  done,  were  no!  liable  as  carriers  for  subse- 
quent loss  by  accidental  fire. 

[855]   "Secondly.    -Because  the   fourth   plea  contains  a  good  defence   to  the   first 
count  of  the  declaration,  for  that,  the  consignee  not  being  ready  to  receive  bis  goods 
when  the  vessel  arrived,  the  ship-owners  had  a  right  to  land  them,  upon  a  usual  and 
convenient  wharf,  and,  when   they  had   so  done,  were  not  liable   as   carriers  for  subse 
<|llent    loss  by  accidental  lire. 

" Thirdly.— Because  the  first  count  dor-  not  shew  thai  the  plaintiffs  in  error  were 
common  carriers,  and  therefore  the  third  and  fourth  pleas  are  sufficient  answers  to 
that  count. 

"  fourthly. — That  the  documentary  and  parol  evidence  excepted  to,  was  improperly 
admitted;  that  its  effect  was,  to  control  the  written  contract,  and  that  it  was  not 
admissible,  or,  at  all  events,  ought  not  to  have  been  left  to  the  jury,  as  evidence  of 
a  custom  or  usage,  since  it  related  altogether  to  dealings  between  the  plaintiff  and 
defendants,  and  there  was  no  other  evidence  of  custom  or  usage,  with  which  it  could 
be  coupled.      The   plaintiffs   in   error  contend,  that    a   course   of  dealing   between    two 

individuals  can  never  qualify  their  express  written  contract,  and  that  it  furnishes  by 
itself,  no  evidence,  at  least  as  between  them,  of  a  custom  or  usage  capable  of 
qualifying  such  written  contract. 

"Fifthly. — That  there  was  no  evidence  to  support  the  verdict,  and  that  the  Chief 
Justice   left  to  the  jury  an  issue  upon  which   there  was  no  evidence  on  the  side  of  the 

plaintiff  below. 
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"  Sixthly. — That  the  Exchequer  Chamber  ought  to  have  awarded  to  the  plaintiffs 
in  error  their  costs  of  the  demurrer  to  the  sixth  plea,  or,  at  all  events,  ought  not  to 
have  left  them  subject  to  the  defendant  in  error's  costs  of  that  demurrer,  thereby 
obliging  them  to  pay  costs  on  the  issue  of  law  on  which  they  have  ultimately  succeeded  ; 
but  ought  to  have  given  the  same  judgment  upon  that  demurrer  which  the  Common 
Pleas  ought  to  have  given,  [856]  or,  if  that  was  impossible,  to  have  reversed  the 
judgment  altogether. 

"  Seventhly. — That  the  jury  have  found  damages  upon  the  second  count, — on  a 
plea  pleaded  (a)  to  which,  the  defendants  below  have  judgment. 

"Eighthly. — That  the  award  by  the  Exchequer  Chamber,  of  damages,  costs,  and 
charges,  by  reason  of  the  delay  in  the  execution  of  the  judgment  as  to  the  first  count, 
occasioned  by  the  writ  of  error,  is  not  warranted  by  law;  inasmuch  as  the  statute 
giving  costs  to  defendants  in  error,  applies  only  to  cases  in  which  the  judgment 
appealed  against  is  altogether  affirmed  ;  and  inasmuch  as  the  plaintiffs  in  error  were 
obliged  to  carry  the  whole  record  to  the  Exchequer  Chamber,  in  order  to  reverse  that 
part  of  the  judgment  which  is  now  admitted  to  be  wrong  and  is  reversed,  they  ought 
not  to  be  obliged  to  pay  costs  for  doing  that  which  the  law  obliged  them  to  do,  in 
order  to  correct  the  error  in  the  judgment  of  the  court  below,  especially  as  they  can 
themselves  obtain  no  costs  upon  the  parts  on  which  they  have  succeeded." 

And  the  plaintiffs  in  error  prayed  that  the  judgment  of  the  Exchequer  Chamber, 
so  far  as  it  reversed  the  judgment  of  the  Common  Pleas  on  the  demurrer  to  the  sixth 
plea,  might  be  affirmed  for  the  following  reason  : — 

"  Because,  reading  the  second  count  and  the  sixth  plea  together,  it  appeared  that 
the  plaintiffs  in  error  were  bailees,  not  responsible  for  loss  by  accidental  tire." 

The  defendant  in  error  submitted  that  the  judgment  of  the  Exchequer  Chamber 
ought  to  be  in  all  respects  affirmed,  for  the  following  reasons : — 

"  First,  with  respect  to  the  demurrers  to  the  third  and  fourth  pleas,  because,  by 
the  contract  between  the  parties  stated  in  the  first  count,  the  defendants  below  [857] 
were  bound,  not  only  to  carry,  but  to  deliver,  the  goods  in  question  to  the  plaintiff 
below  in  the  port  of  London  ;  and  these  pleas  contain  neither  an  allegation  that  they 
did  so  deliver  them,  nor  any  valid  excuse  for  not  delivering  them. 

"  Secondly,  because,  it  being  admitted  on  the  pleas,  that  the  goods  had  not  been 
delivered,  the  defendants  below  were,  in  point  of  law,  liable  for  the  loss  of  the  goods 
by  accidental  fire  whilst  in  their  custody  as  carriers  and  in  the  course  of  conveyance. 

"Thirdly,  because,  although  the  fourth  plea  alleges  that  the  defendants  below  were 
ready  to  deliver  the  goods  at  Fenning's  Wharf,  but  that  the  plaintiff  below  was  not 
ready  to  receive  them,  yet,  inasmuch  as  neither  of  the  pleas  alleges  that  a  landing  at 
Fenning's  Wharf  was,  by  any  valid  custom  of  the  port  of  London  or  otherwise,  a 
delivery  within  the  port  of  London,  nor  contains  any  allegation  that  a  reasonable  time 
for  the  plaintiff  below  to  fetch  the  goods  from  Fenning's  Wharf  had  elapsed  at  the 
time  they  were  burnt,  nor  even  that  the  plaintiff  below  had  notice  of  their  having 
arrived,  or  of  their  having  been  landed  and  of  their  lying  at  Fenning's  Wharf,  no 
legal  ground  is  laid  for  supposing  them  to  remain  at  the  risk  of  the  plaintiff  below 
whilst  they  continued  on  the  wharf. 

"  With  reference  to  the  first  exception  taken  in  the  bill  of  exceptions,  to  the 
admission  in  evidence  of  the  bills  for  freight  and  charges,  and  to  the  other  written 
and  parol  evidence  respecting  former  transactions  between  the  same  parties,  the  defen- 
dant in  error  submits  that  the  reason  stated  by  the  Chief  Justice  for  their  admission 
was  a  valid  one,  namely,  that  they  ought  to  be  submitted  to  the  jury,  not  for  the 
purpose  of  superadding  any  condition  to,  or  in  any  manner  varying  or  altering,  the 
written  contract,  but.  simply,  for  the  purpose  of  as-[8v>8]-certaining  the  course  and 
usage  of  delivery  in  the  port  of  London. 

"With  reference  to  the  exceptions  taken  to  the  charge  of  the  Chief  Justice,  the 
defendant  in  error  submits  that  the  Chief  Justice  was  correct  in  leaving  it  to  the  jury 
to  say  whether  a  delivery  at  Fenning's  Wharf  was  or  was  not  a  delivery  to  the  plaintiffs 
below,  according  to  the  custom  of  the  trade  within  the  port  of  London  ;  because  issue 
having  been  joined  on  the  precise  point  whether  the  defendants  below  had  or  had  not 
delivered  the  goods  to  the  plaintiff  below  at  London,  and  inasmuch  as  a  landing  at 
Fenning's  Wharf  could  amount  to  a  delivery  to  the  plaintiff  below,  only  by  reason  of 

(a)  And  see  ante,  vol.  iii.  p.  675,  infra,  858,  859,  n. 
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some  custom  or  usage  to  that  effect  prevailing  in  the  port  of  London,  proof  of  a 
Contrary  usage,  namely,  of  goods  being  carted  to  the  consignee's  own  warehouse, 
almost  invariably  prevailing  amongst  the  same  parties,  and  also  prevailing  extensively 
amongst  other  parties  and  other  steam  companies  in  the  port  of  London  engaged  in 
the  same  trade,  was  clearly  evidence  proper  to  be  left  to  the  jury,  and  from  which  the 
jury  were  justified  in  inferring,  that  no  such  custom  or  usage  as  that  set  up  by  the 
defendants  below,  existed." 

And,  with  reference  to  the  question  of  costs,  the  defendant  in  error  submits  that, 
supposing  the  House  affirmed  the  judgments  of  the  courts  below  respecting  the  first 
count,  lie  is  entitled  to  retain  the  costs  adjudged  to  him  both  in  the  Common  Pleas 
and  in  the  Exchequer  Chamber,  because — 

"First,  the  jury  having  on  the  trial  been,  by  consent  of  both  parties,  discharged 
from  giving  any  verdict  on  the  second  count,  and  the  damages  and  costs  having  been 
assessed  by  the  jury,  and  the  costs  of  increase  added  by  the  court,  and  final  judgment 
having  been  signed  in  the  Common  Pleas  for  those  damages  and  [859]  costs  exclusively 
on  the  first  count,  and  the  plaintiff  below  having  been  throughout  successful  on  the 
first  count,  which  was  the  only  count  on  which  final  judgment  was  entered  up  in  the 
Common  Pleas,  he  is  entitled  not  only  to  his  costs  in  the  court  below,  but  also  to  his 
costs  in  the  Exchequer  Chamber  by  reason  of  the  delay  in  getting  execution  for  the 
said  damages  and  costs,  notwithstanding  the  opinion  expressed  in  the  Exchequer 
Chamber  in  favour  of  the  plaintiffs  in  error  as  to  the  sixth  plea  to  the  second  count, 
on  which  the  jury  were  discharged  from  giving  a  verdict  (a). 

"Secondly,  if  the  House  are  of  opinion  that  the  plaintiffs  in  error  must  be  con- 
sidered, on  this  record,  as  having  succeeded  in  reversing  some  part  of  the  judgment 
of  the  Common  Pleas,  in  the  Exchequer  Chamber,  and  that  the  judgment  of  the 
Exchequer  Chamber  is,  on  that  ground,  incorrect,  so  far  as  regards  the  costs  in  error, 
the  defendant  in  error  contends  that  the  judgment  of  the  Common  Pleas  ought  to  be 
affirmed  altogether,  and  the  full  costs  in  error  allowed  to  the  defendant  in  error,  on 
the  ground  that  the  sixth  plea  is,  in  point  of  law,  no  answer  to  the  second  count ;  and 
that  the  reasons  above  stated  for  holding  the  third  and  fourth  pleas  to  be  invalid,  are 
equally  applicable  to  the  sixth  plea  ;  and  that  the  second  count  states  facts,  and  sets 
out  a  contract,  sufficient  to  make  the  defendants  below  liable  as  common  carriers,  and 
consequently  answerable  for  the  non-delivery  of  the  goods,  notwithstanding  they  were 
destroyed  by  an  accidental  fire." 

F.  Kelly  and  .1.  \V.  Smith,  for  the  plaintiffs  in  error.  The  main  questions  in  this 
case  are  two :  first,  whether  [860]  the  master  of  a  foreign  ship,  by  landing  goods  a1  a 
convenient  and  accustomed  wharf  immediately  on  his  arrival  in  the  port  of  London, 
discharges  his  duty  so  as  to  relieve  himself  from  all  responsibility  in  respect  of  liis 
eonii-act  to  carry:  secondly,  whether,  under  a  bill  of  lading  in  the  ordinary  form, 
evidence  of  former  dealings  between  the  parties  is  admissible  to  control  or  explain  Un- 
meaning of  such  bill  of  lading. 

A  subordinate  point  will  also  arise,  viz.  whether  the  judgment  of  the  Exchequer 
Chamber  is  not  erroneous  so  Ear  as  regards  the  costs  of  the  writ  of  error. 

1.  Where  the  master  receives  goods  on  a  general  bill  of  lading,  as  here,  it  is  no 
part  of  his  duty  to  give  notice  of  the  arrival  of  the  vessel  lo  the  consignee  of  the 
goods;  the  latter  IS  bound  to  watch  for  them.      In  general,  the  master   has   no   means 

of  making  any  communication  :   he  may  not  know  the  place  of  abode  of  the  consigi , 

or  the  latter  may  have  parted  with  the  bill  of  lading  and  ceased  to  have  any  interest 

in  the  goods.  [Lord  Campbell.  Save  you  any  authority  for  saying  llial  the  master 
may  land  the  goods  as  soon  as  i he  ship  arrives,  without  giving  the  owner  an  oppor- 
tunity to  come  and  demand  them?]  Barman  v.  Clarke  (4  Campb.  L  59)  shews  that  the 
consignee  is  not  entitled  to  notice.  [Lord  Brougham.  The  plea  does  not  allege  thai 
the  goods  were  landed  a1  a  place  where  the signee  might  nave  had  them  when  he 

pleased.  |      It  alleges  t  hat   the  wharf    was  "  a  place  a  I    which   g Is  eonveved    in    steam 

boats  from  t  he  port  of   Lublin  to  the  port  of  London,  were,  on  t  heir  arrival  at  the  [asl 

mentioned  port,  used  and  accustomed  to  be  landed  and  deposited,  and  a  place  fit  and 
proper  and  convenient  for  that  purpose."     In  Hydt  v.  The  Trent  and  Mersey  Navigation 

(<t)  The  jury  being  discharged  from  finding  what   the  defendant   had  promised, 

as  alleged  in  the  second  count,  and  as  denied  by  the  plea  of  non  as  Limp  it,  there 
could  be  no  assessment  of  damages,  absolute  or  contingent,  mi  (hat  count. 
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Company  (5  T.  R.  389),  the  majority  of  the  judges  held  that  common  carriers  from 

A.  to  B.,  charging  and  receiving  for  cartage  of  goods  to  the  consignee's  house  [861]  at 

B.  from  a  warehouse  there  where  they  usually  unloaded,  but  which  did  not  belong  to 
them,  were  answerable  for  the  loss  of  the  goods  at  the  warehouse  by  an  accidental  tire, 
though,  with  the  knowledge  of  the  consignee,  they  allowed  all  the  profits  of  the  cartage 
to  another  person ;  but  three  of  the  judges  agreed  that  a  different  rule  prevailed  in 
the  case  of  ships  coming  from  beyond  seas.  Applying  the  rule  laid  down  in  that  case 
to  the  present,  had  the  defendants  performed  their  undertaking  when  they  landed  the 
goods  at  Fenning's  Wharf  i  The  master  is  not  bound  either  to  give  notice  or  to  wait 
a  reasonable  time ;  to  require  him  to  do  so  it  would  operate  most  injuriously  upon 
commercial  transactions.  In  Abbott  on  Shipping,  6th  ed.,  246,  the  duty  of  the 
master  on  the  completion  of  the  voyage  is  stated  to  be,  to  report  his  ship  and  crew,  to 
deliver  his  manifest  and  other  papers  to  the  proper  officers,  according  to  the  law  and 
custom  of  the  place,  and,  without  delay,  to  deliver  the  cargo  to  the  merchant  or  his 
consignees,  upon  production  of  the  bills  of  lading  and  payment  of  the  freight  and 
other  charges  due  in  respect  of  it ;  citing  Bixhnp  v.  JJ'are  (3  Campb.  360).  The  learned 
author  says,  p.  248,  "  In  England,  the  practice  is  to  send  such  goods  as  are  not 
required  to  be  landed  at  any  particular  dock,  to  a  public  wharf,  and  order  the 
wharfinger  not  to  part  with  them  till  the  freight  and  other  charges  are  paid,  if  the 
master  is  doubtful  of  the  payment."  Again,  p.  249,  "  The  manner  of  delivering  the 
goods,  and  consequently  the  period  at  which  the  responsibility  of  the  master  and 
owners  shall  cease,  depend  upon  the  custom  of  particular  places,  and  the  usages  of 
particular  trades.  Thus,  a  hoyman,  who  brings  goods  from  an  outport  into  the  port 
of  London,  is  not  discharged  by  landing  them  at  the  usual  wharf,  but  is  bound  to  take 
care  and  [862]  send  them  out,  by  land,  to  the  place  of  consignment.  And,  if  the 
consignee  require  to  have  the  goods  delivered  to  himself,  and  direct  the  master  not  to 
land  them  on  a  wharf  at  London,  the  master  must  obey  the  request ;  for  the  wharfinger 
has  no  legal  right  to  insist  upon  the  goods  being  landed  at  his  wharf,  although  the 
vessel  be  moored  against  it.  But  in  the  case  of  ships  coming  from  a  foreign  country, 
delivery  at  a  wharf  in  London  discharges  the  master."  [Lord  Lyndhurst  C.  Here,  it 
appears  that  the  master  received  the  goods  upon  a  contract  to  deliver  them  to  the 
■consignee  at  the  port  of  London  (ante,  vol.  iii.  646,  7,  9).  He  had  no  right  to 
change  the  risk.] 

2.  The  next  question  is,  whether  or  not  evidence  of  former  dealings  between  the 
parties  was  admissible  ;  its  object  being  to  control  the  bill  of  lading,  or  to  explain  its 
meaning.  It  was  not  admissible :  its  tendency  was  to  enlarge  the  terms  of  the 
written  contract :  it  was  not  offered  as  evidence  of  usage  or  custom  ;  nor  could  it  be  so 
offered.  In  YateSY.  Pym  (6  Taunt,  446),  which  was  an  action  on  a  warranty  given  on 
a  sale  of  prime  singed  bacon,  evidence  was  offered  to  shew,  that,  by  a  practice  in  the 
trade,  bacon  to  a  certain  degree  tainted  was  received  as  prime  singed  bacon  ;  and  of 
another  practice  by  which  the  purchaser  was  precluded  from  all  remedy  if  he  did 
not  promptly  discover  the  objection  and  point  it  out.  Heath  J.  rejected  it;  and 
Gibbs  C.  J.  said:  "I  cannot  think  that  any  custom  of  trade  can  be  admissible  to 
prove  the  proposition  now  contended  for." 

Assuming  that  the  goods,  after  they  were  landed,  were  in  the  possession  of  the 
defendants  below,  they  held  them,  not  as  carriers  but  as  wharfingers  ;  and  this  action 
cannot  be  maintained  ;  Garside  v.  The  Proprietors  oj  the  Trent  tot/l  Mersey  Navigation 
(4  T.  R.  581),  Webb,  In  re  (8  Taunt.  443).  If  the  allegation  in  the  second  count,  that 
the  contract  [863]  was,  to  carry  the  goods  from  Belfast  to  Ironmonger  Lane,  then 
landing  them  at  Fenning's  Wharf  was  a  rightful  act,  in  the  due  performance  of 
the  contract. 

With  respect  to  the  question  of  costs,  the  declaration  contained  two  counts.  To 
the  first  count  four  pleas  were  pleaded,  and  to  the  second,  two  (o).  The  plaintiff 
below  demurred  specially  to  the  third  and  fourth  pleas  (to  the  first  count),  and 
generally  to  the  sixth  plea  (to  the  second  count).  The  Common  Pleas  gave  judgment 
for  the  plaintiff  below  on  all  the  demurrers.  At  the  trial  which  afterwards  took  place, 
exceptions  were  tendered  to  the  ruling  of  the  Chief  Justice  upon  the  issues  joined  on 

(a)  Three  ;  if  non  assumpsit  applied  to  the  whole  declaration.  Ante,  iii.  649, 
supra,  859. 
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the  first  and  second  pleas,  and  the  jury  were,  by  consent  (/'),  discharged  from  giving 
any  verdict  as  to  the  second  count.  The  plaintiff  below  thereupon  taxed  his  costs, 
and  signed  judgment  upon  the  whole  record.  The  Exchequer  Chamber,  upon  the 
argument  of  the  writ  of  error  and  bill  of  exceptions,  affirmed  the  judgment  of  the 
court  below  as  to  the  demurrers  to  the  third  and  fourth  pleas  (to  the  fourth  count),  and 
also  affirmed  the  ruling  at  the  trial,  but  they  reversed  the  judgment  of  the  Common 
Pleas  so  far  as  related  to  the  demurrer  to  the  sixth  plea.  The  judgment  of  the 
Common  Pleas  was  for  one  entire  sum  for  damages  and  costs,  including,  of  course,  the 
plaintiffs  costs  of  the  demurrer  to  the  sixth  plea.  The  plaintiffs  in  error  ought  not, 
under  these  circumstances,  to  have  been  charged,  as  they  are  by  this  judgment,  with 
the  costs  in  error.  The  judgment  of  the  court  below  being  erroneous  as  to  part,  they 
were  perfectly  justified  in  the  course  they  took.  The  judgment  for  costs  is  clearly 
erroneous  :  Everard  v.  I'al-[864i]-te.ioii  (6  Taunt.  645,  2  Marsh.  304).  In  Gildart  v. 
Gladstone  (12  East,  668),  judgment  having  been  given  in  the  Common  Pleas  for  the 
plaintiffs  upon  a  special  verdict  in  assumpsit,  which  was  reversed  in  the  King's  Bench, 
it  was  held  that  the  defendant  was  entitled  to  a  judgment,  not  only  of  acquittal,  but 
also  for  the  costs  of  his  defence  in  the  former  court,  that  being  the  judgment  which 
the  court  below  ought  to  have  given  ;  the  defendant  in  such  case  being  entitled  to  his 
costs  by  the  statute  23  H.  8,  c.  15.  Lord  Ellenborough  there  said:  "The  court  is 
bound,  ex  officio,  to  give  a  perfect  judgment  upon  the  record  before  it.  In  this  ease, 
the  judgment  below  was  given  for  the  plaintiffs,  upon  a  special  verdict,  where,  of 
course,  there  was  an  alternate  finding  by  the  jury,  according  as  the  court  should  be 
nt  opinion  that  the  verdict  and  judgment  ought  to  have  been  for  the  plaintiff's  or  for 
the  defendant.  This  court  having,  then,  been  of  opinion  that  the  judgment  of  the 
limit  of  Common  Pleas  was  erroneous,  and  ought  to  have  been  for  the  defendant 
below, — which  would  have  entitled  him  there  to  his  costs  on  the  verdict  as  found  for 
him, — we  should  not  do  him  all  the  justice  which  he  is  entitled  to  receive  upon  the 
record  now  before  us,  if  we  did  not,  upon  reversing  the  judgment  below,  give  the 
same  judgment  which  the  court  below  ought  to  have  given,  which  is,  a  judgment  for 
the  costs  of  his  defence  in  that  court,  as  well  as  a  judgment  of  acquittal."  Here,  a 
judgment  having  been  pronounced  by  the  Common  Pleas  which  was  erroneous  as  to 
part,  the  writ  of  error  was  properly  brought,  and  the  plaintiffs  in  error  were  not  liable 
to  any  costs  in  respect  thereof. 

The  plaintiffs  in  error  are  entitled,  under  the  statute  of  Anne,  to  the  costs  of  the 
demurrer  upon  which  they  succeeded  in  the  Exchequer  Chamber;  Hullock  on  Costs, 
102  :  ami  certainly  under  the  3  &  4  \V.  4,  c.  42,  s.  30. 

[865]  I. i>ki>  Lymiiii'ust  C.  I  am  of  opinion  that  there  is  no  foundation  for  the 
objection  to  the  ruling  as  to  the  admissibility  of  the  evidence  in  question.  It  was 
offered,  not  for  the  purpose  of  enlarging  or  altering  the  terms  of  the  contract,  but 
merely  for  the  purpose  of  anticipating  a  case  which  might  be  expected  to  be  set  up 

on  the  other  side,  to  establish  an  usage  or  eiistom    for   delivery  at  a  convenient   wharf. 

It  was  offered  to  shew  how  t  lie  parties  f  hemselves  had,  on  former  occasions,  underst I 

and  dealt  with  the  contract.     The  evidence  may  I pen  to  observation,  as  consisting 

of  instances  of  individual  contracts;  but  it  was  admissible.     As  to  the  other  point, 

my  Opinion  is  (in  which  I  believe  all  t  he  other  noble  ami  learned  lords  present  Concur), 

(hat  the  contract  was  to  deliver  to  the  consignee  in  the  port  ol   i Lon.     Instead  of 

a  delivery  to  the  consignee,  the  goods  were  placed  on  Fennipg*s  Wharf.  There  is  no 
averment  to  shew  thai  such  a  delivery  is  tantamount  to  a  delivery  according  to  the 
terms  of  the  contract.  I  pon  ihese  two  points,  therefore,  I  concur  in  the  opinion 
expressed  in  the  eourt  below.  As  to  the  costs,  the  question  is  open  to  some 
difficulty. 

Lord  Campbell.  The  fourth  plea  is  clearly  bad.  h  professes  i,,  exouse  tin1 
nun  performance  of  the  contract,  but  it  shews  m>  ground  of  excuse.     If  does  not  even 

shew  thai  a  reasonable  lime  elapsed  between  the  arrival  of  I  lie  vessel  and  the  landing 
"I  lie  goods  for  enabling  file  consignee  to  conic  and  rccci\  e  t  hem  ;  or  thai  (he  captain 
Dad  a  right  to  laud  the  g Is  on  his  arrival. 

The  evidence  was  offered,  not  for  the  purpose  of  enlarging  or  altering  the  tonne 

(t)  Which  appeal's  to  have  been  necessary  j  since  discharging  the  jurors  from 
finding  a  verdict  upon  any  of  the  issues  joined  upon  the  count  was  equivalent  to 
entering  a  stet  processus  as  to  that  count. 
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of  the  contract,  but  to  explain  the  meaning  of  the  parties  at  the  time  of  entering  into 
the  contract.     I  think  it  was  properly  admitted. 

Lord  BROUGHAM.  I  also  think  that  the  evidence  in  question  was  properly 
admitted.  It  did  not  extend  the  [866]  liability  of  the  ship-owner.  It  is  competent 
to  a  party  to  meet  anticipated  objections  by  introducing  evidence  of  this  sort,  which, 
if  this  course  were  not  taken,  might  be  altogether  shut  out, 

Erie  and  Crompton,  for  the  defendant  in  error.  Substantially  the  judgment  is 
upon  the  first  count  only,  the  pleas  to  which  are  confessedly  no  answer  to  the  action. 
The  judgment  is  for  an  aggregate  sum  for  costs :  the  record  does  not  shew  how  that 
aggregate  is  made  up.  If  the  taxation  was  objectionable,  the  objection  should  have 
been  taken  in  the  court  below.  An  interlocutory  judgment  has  been  given  on  three 
pleas  :  there  are  also  issues  in  fact ;  upon  those  joined  as  to  the  first  count,  the  jury 
have  found  for  the  plaintiff  below,  and  costs  are  assessed  at  40s.  :  as  to  the  issue  on 
the  second  count,  the  jury  are  discharged.  So  far  as  related  to  this  latter  issue, 
neither  party  would  be  entitled  to  costs.  Each  count  is  tantamount  to  a  declaration 
in  a  separate  and  distinct  action.  The  costs  of  increase  follow  the  award  of  damages 
and  costs  on  the  issues  joined  on  the  first  count  apply,  as  to  which  the  plaintiff  below 
altogether  succeeds  upon  that  part  of  the  declaration  to  which  the  judgment  of  affirm- 
ance expressly  limits  itself  to  the  first  count.  The  plaintiff  below  therefore  had  a  clear 
right  to  the  costs  awarded  him :  Ea/rdley  v.  Turuock  (Cro.  Jac.  636) ;  Frederick  v. 
Lookup  (4  Burr.  2018).  [Lord  Campbell.  The  judgment  of  the  Common  Pleas 
improperly  included  the  costs  of  the  demurrer  to  the  sixth  plea.]  The  judgment  as 
to  those  costs  was  interlocutory,  and  a  writ  of  error  does  not  lie  for  that :  Samuel  v. 
Judin  (6  East,  333). 

The  judgment,  as  to  the  sixth  plea,  was  reversed  upon  the  ground  that  the  second 
count  did  not  state  that  the  defendants  below  were  common  carriers.  The  defendants 
were  clothed  with  the  character  of  common  ear-[867]-riers  until  actual  delivery  of  the 
goods  to  the  consignee  :  Hyde  v.  The  Trent  awl  .!/■  rsey  Navigation  Company  (5  T.  R.  389)  ; 
Bishop  v.  Ware  (3  Campb.  360) ;  Coats  v.  Chaplin  (3  Q.  B.  483) ;  Abbott  on  Shipping, 
7th  ed.,  372,  et  seq.  It  was  not  necessary  to  declare  against  them  as  such  ;  Po::i  v. 
Shipton(8  Ad.  &  E.  963,  1  P.  &  D.  4) ;  Ansell  v.  Waterhome  (6  M.  &  S.  385) ;  Latham 
v.  Rutley  (2  B.  &  C.  20,  3  D.  &  R.  211). 

Kelly  was  heard  in  reply. 

Lord  Lyndhurst  C.  The  judgment  of  the  Common  Pleas  being  reversed  as  to- 
part,  and,  as  I  think,  properly  so,  the  plaintiffs  in  error  were  justified  in  bringing  their 
writ  of  error ;  and  consequently  the  plaintiff'  below  was  not  entitled  to  the  costs  of 
those  proceedings,  which  are  allowed  at  3111. 

Lord  Campbell.  I  am  of  the  same  opinion.  If  the  Common  Pleas  were  right  im 
their  decision  upon  the  demurrer  to  the  sixth  plea,  they  were  bound  to  give  the- 
plaintiff'  below  the  costs  of  that  demurrer  when  final  judgment  was  pronounced  :  and 
we  must  assume  that  they  did  so.  That  judgment  having  been  partially  reversed  by 
the  Exchequer  Chamber,  upon  grounds  which  appear  to  me  to  be  satisfactory — the 
second  count  charging  the  defendants,  not  as  common  carriers,  but  as  bailees  for  hire 
and  reward  to  do  a  particular  act — that  court  ought  to  have  relieved  the  defendants 
below  from  the  costs  with  which,  by  the  judgment  of  the  court  below,  they  were 
charged  in  respect  of  the  sixth  plea.  The  award  of  the  3111.  costs  in  error,  is 
manifestly  wrong. 

Lord  Lyndhurst  C.  We  must  reverse  the  judgment  of  the  Exchequer  Chamber 
so  far  as  relates  to  the  [868]  awarding  of  3111.  for  damages  and  costs  to  the  plaintiff' 
below  for  the  delay  occasioned  by  the  writ  of  error.  The  damages  and  costs  awarded 
by  the  Common  Pleas  should  also  be  reduced  by  the  amount  of  the  costs  of  the 
demurrer  to  the  sixth  plea.     No  costs  to  be  allowed  here. 

The  ultimate  judgment  was  entered  in  the  following  form  : — 

"  On  which  day,  before  the  High  Court  of  Parliament  aforesaid,  come,  &c. :  where- 
upon, all  and  singular  the  premises  being  seen  and  by  the  same  court  now  here  fully 
understood,  and  as  well  the  record  and  proceedings  aforesaid,  and  the  judgment  thereon 
given,  as  the  matters  and  causes  by  the  said  R.  Bourne,  &c.,  above  assigned  for  error, 
being  diligently  examined  and  inspected,  and  mature  deliberation  thereon  had,  it 
appears  to  the  same  court  now  here,  that,  in  the  record  and  proceedings  aforesaid, 
and  in  the  giving  of  the  judgment  of  the  said  court  before  Her  justices  of  the  Bench 
at  Westminster  aforesaid,  and  in  the  affirming  thereof  in  part  as  aforesaid,  and  in  the 
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giving  of  the  judgment  of  the  said  court  of  the  Lady  the  Queen  before  the  Justices 
and  Barons,  in  the  Exchequer  Chamber  aforesaid,  there  is  manifest  error  ;  therefore  it 
is  considered  by  the  said  court  of  Parliament  now  here,  that  so  much  of  the  judgment 
given  in  the  said  court  before  the  Justices  of  the  Bench  at  Westminster  aforesaid  as 
awards  7341.  to  the  said  S.  Gatliffe  for  his  costs  and  charges  adjudged  of  increase  to 
the  said  S.  Gatliffe  ;  and  also  the  judgment  of  the  Exchequer  Chamber  in  so  far  as  it 
affirms  the  said  judgment  of  the  Common  Pleas,  be  reversed,  annulled,  and  entirely 
set  aside  :  And  it  is  further  considered  that  the  said  S.  Gatliffe  do  recover  against  the 
said  R.  Bourne,  Arc.  his  damages  and  costs  by  the  said  jury  in  [869]  form  aforesaid 
assessed,  together  with  7291.(a)  for  his  costs  and  charges  of  increase  in  the  said  court 
of  Common  Pleas  about  his  suit  in  respect  of  the  first  count  of  his  said  declaration  ; 
making  the  damages,  costs,  and  charges,  in  the  whole,  15111. :  And  it  is  further  con- 
sidered that  so  much  of  the  said  judgment  of  the  said  court  before  the  Justices  and 
Barons  in  the  Exchequer  Chamber  aforesaid,  as  adjudged  3111.  to  the  said  defendant 
in  error  for  his  damages,  costs,  and  charges,  which  he  had  sustained  and  expended  by 
reason  of  the  delay  in  the  execution  of  the  said  judgment  of  the  said  Court  before 
the  Justices  of  the  Bench  at  Westminster  aforesaid  as  to  the  said  first  count,  on 
pretence  of  prosecuting  the  said  writ  of  error,  be  reversed,  annulled,  and  entirely  set 
aside  :  And  it  is  further  considered  that  in  all  other  respects  the  said  judgment  of  the 
court  of  Exchequer  Chamber,  and  so  much  of  the  judgment  of  the  court  of  Common 
Pleas  as  is  therein  affirmed,  be  affirmed  and  stand  in  full  force  and  effect : 

"  And  thereupon  the  record  aforesaid,  and  also  the  process  had  in  the  court  of 
Parliament  aforesaid  on  the  premises,  are  sent  back  by  the  said  court  of  Parliament 
to  the  said  court  before  the  Justices  of  the  Bench  at  Westminster  aforesaid,  to  do 
execution  thereupon,  &c." 


[870]    The  Stockton  and  Darlington  Railway  Company  v.  Barrett. 

Sept.  4,  1844. 

[S.  C.  11  CI.  &  F.  590 ;  8  E.  R.  1225  (with  note) ;  8  Scott,  N.  R.  641.] 

In  railway  acts,  any  ambiguity  in  a  clause  imposing  tolls  or  duties,  is  to  be  construed 
against  the  company,  and  in  favour  of  the  public  (c). — By  a  railway  act  (1  &  2  G.  4, 
c.  xliv.  s.  62)  a  company  thereby  incorporated  (the  Stockton  and  Darlington  Railway 
Company)  were  impowered  to  demand  for  articles  conveyed  by  their  railway: — 
"For  all  coal,  &c,  such  sum  as  the  company  shall  appoint,  not  exceeding  4d.  per 
ton  per  mile  :  "  " For  all,  &c  articles  for  which  a  tonnage  is  hereinbefore  directed 
to  be  paid,  which  shall  pass  the  inclined  planes  uppn  the  said  railway,  such  sum  as 
the  company  shall  appoint,  nol  exceeding  Is.  per  ton:"  "And  for  all  coal  which 
shall  be  shipped  in  the  port  of  Xtoekton-upouTces  aforesaid  (the  only  previous 
mention  of  the  port  being  in  sect.  1,  where  it  is  described  as  the  port  and  town  of 
Stoekton-upon-Tees)  fur  t  he  purpose  of  exportation,  not  exceeding  one  halfpenny  per 
ton  per  mile."  I  fader  the  authority  of  a  subsequent  act  (9  G.  4,  c.  Ixi.)  another  rail- 
way company  (the  Claivnre  Railway  Company)  constructed  a  railway  from  a  place  on 
the  river  Tees  called  Port  ( ilarence,  communicating  with  the  Stockton  and  1  Arlington 

Railway  at  a   place   called   Sim    Pasture. — Held,  thai    coal   shipped    for    London  was 
chargeable  only  with  the  duty  of  one  halfpenny  per  ton  per  mile,  as  I  icing  coal 
"shipped  for  the  purpose  of  importation."  —Held  also,  thai  coal  shipped  for  exports 
tion  was   liable   to   the   inclined    plane  charge. — Held   also,  t  hat    I'ort    Clarence  and 

Middlesbrough,  both  ports  in  the  river  Tees,  and  within  the  legal  Limits  of  the  porl 

of  Stockton  upon   Tecs,  w  ere,  for  this  purpose,  within  the  port  ol  Slock  I  on  upon  Tecs. 

The  court  of  Exchequer  Chamber  ha\  ing  affirmed  (vide  ante,  vol.  iii.  p,  966,  3  Scott, 

N.  li.  *"•">),  the  judgment  of  the  eouri  of  Comi Pleas  (vide  ante,  vol.  ii,  p.  134, 

(a)  The  sum  of  7341.  awarded  for  costs  in  the  court  of  Common  Pleas,  is  hero 
reduced  to  7291.  by  deducting  the  costs  of  the  demurrer  to  the  sixth  plea  amounting 

to  51.,  to  which  costs  the  defendants  below   became  entitled  upon  the  judgment  ill  the 

court  of  Common  Pleas  against  them  as  to  thai  plea,  being  reversed, 
('■)  Vide  Parker  v.  '/'//>  Great  Western  Railway  Company,  ante,  253. 

C.  P.  xiii.— 12 
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2  Scott,  N.  R  337),  in  this  case,  the  plaintiffs  in  error  brought  a  writ  of  error  in 
parliament  upon  the  judgment  of  affirmance. 

The  two  following  errors  were  assigned  in  the  House  of  Lords  : — 

1.  "That  it  appears  by  the  record  aforesaid,  that,  in  and  by  the  judgment  afore- 
said, it  was  and  is  adjudged  that  the  said  company  were  not  legally  entitled  to  charge, 
for  the  tonnage  of  the  said  coals  in  and  by  the  said  verdict  in  that  behalf,  found  to 
have  been  carried  and  con-[871]-veyed  along  the  said  railway  of  the  said  company,  to 
Sim-Pasture  in  the  special  verdict  mentioned,  and  thence  along  the  said  Clarence  Rail- 
way to  Port-Clarence  aforesaid,  within  the  said  port  of  Stockton,  and  there  shipped  to 
be  conveyed  to  the  port  of  London  aforesaid  for  consumption  there,  more  than  after 
the  rate  of  one  half-penny  per  ton  per  mile  ;  whereas,  by  the  law  of  the  land,  and 
according  to  the  statutes  in  the  said  verdict  in  that  behalf  mentioned,  some  or  one 
of  them,  the  said  company,  were  legally  entitled  to  charge  more  than  one  half-penny 
per  ton  per  mile,  for  and  in  respect  of  the  tonnage  of  such  coals. 

2  "  That  the  judgment  aforesaid  by  the  record  aforesaid  appears  to  have  been 
given  for  the  plaintiff  (below)  to  have  and  maintain  his  said  action  against  the  said 
company  for  the  sum  of  7051.  8s.  4d.  within  mentioned ;  whereas,  by  the  law  of  the 
land,  judgment  ought  to  have  been  given  for  the  said  company  against  the  plaintiff 
(below)  in  respect  of  the  last-mentioned  sum  of  money." 

The  case  was  argued  in  May  last  by  Sir  W.  Follett  Attorney-General,  for  the 
plaintiffs  in  error,  and  by  Sir  T.  Wilde  Serjt.,  for  the  defendant  in  error. 

The  principal  clauses  cited  were,  sect.  62  of  the  1  &  2  G.  4,  c.  xliv.,  by  which,  it 
is  enacted  that  "  it  shall  be  lawful  for  the  company,  from  time  to  time,  to  ask,  demand, 
&c,  for  the  tonnage  of  all  goods,  and  other  things  which  shall  be  carried  or  conveyed 
upon  the  said  railways  or  tramroads,  the  rates,  tolls,  and  duties  thereinafter  mentioned, 
that  is  to  say — 

1.  "For  all  limestone,  materials  for  the  repair  of  turnpike-roads,  or  highways,  and 
all  dung,  compost,  and  all  sorts  of  manure,  except  lime,  which  shall  be  carried  or  con- 
veyed upon  the  said  railways  or  tramroads,  such  sum  as  the  said  company  shall,  from 
time  [872]  to  time,  direct  or  appoint,  not  exceeding  4d.  per  ton  per  mile  :  " 

2.  "  For  all  coal,  coke,  culm,  cinders,  stone,  marl,  sand,  lime,  clay,  ironestone,  and 
other  minerals,  building  stone,  pitching  and  paving  stone,  bricks,  tiles,  slates,  and  all 
gross  and  unmanufactured  articles,  and  building  materials,  such  sum  as  the  said 
company  shall,  from  time  to  time,  direct  and  appoint,  not  exceeding  4d.  per  ton 
per  mile : " 

3.  "  For  all  lead  in  pigs  or  sheets,  bar-iron,  waggon-tire,  timber,  staves,  and  deals, 
and  all  other  goods,  &c,  such  sum  as  the  said  company  shall,  from  time  to  time,  direct 
and  appoint,  not  exceeding  6d.  per  ton  per  mile  : " 

4.  "  For  all  the  articles,  for  which  a  tonnage  is  hereinbefore  directed  to  be  paid, 
which  shall  pass  the  inclined-planes  upon  the  said  railways  or  tramroads,  such  sum 
as  the  said  company  shall  appoint,  not  exceeding  Is.  per  ton." 

5.  "  And  for  all  coal  which  shall  be  shipped  on  board  of  any  vessel  in  the  port  of 
Stockton-upon-Tees  aforesaid,  for  the  purpose  of  exportation,  such  sum  as  the  said 
company  shall  appoint,  not  exceeding  one  halfpenny  per  ton  per  mile." 

The  sixtieth  section  of  the  9  G.  4,  c.  tax,  which  imposes  upon  all  coal,  &c.  carried 
upon  the  Clarence  Railway  "  for  exportation,"  such  duty  or  toll  as  the  company  shall, 
from  time  to  time  appoint,  not  exceeding  f  d.  per  ton  per  mile,  and,  for  coal,  &c.  carried 
upon  the  said  railway  "for  home  consumption,"  exceeding  Hd.  per  ton  per  mile;  and 
the  thirty-seventh  of  the  10  G.  4,  c.  cvi.  (for,  amongst  other  things,  amending  the  last 
mentioned  act),  which  enacts  "  that  all  coal,  &c.  which  shall  lie  shipped  on  board  any 
vessel  in  the  river  Tees,  and  entered  at  the  Custom  House  of  the  port  of  Stockton- 
upon-Tees,  shall  be  deemed  and  taken  to  be  for  exportation,  under  the  recited  act  and 
this  act." 

[873]  And  the  twenty -first  section  of  the  4  G.  4,  c.  xxxiii.  which  is  as  follows : — 
"And  whereas  by  the  recited  act  [1  &  2  G.  4,  c.  xliv.  s.  62],  the  said  company 
were  authorised  and  empowered,  from  time  to  time,  and  at  all  times  thereafter,  to  ask, 
demand,  sue  for,  recover  and  receive,  for  the  tonnage  of  all  articles,  matters,  and  things 
for  which  a  tonnage  duty  was  therein  directed  to  be  paid,  which  should  pass  the 
inclined  planes  upon  the  said  railways  or  tramroads,  such  sum  as  the  said  company 
should  appoint,  not  exceeding  Is.  per  ton  :  and  whereas  at  the  time  of  the  passing  of 
the  recited  act,  it  was  understood  and  considered  that  one  inclined  plane  only  would 
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be  necessary  upon  the  said  railways  or  tramroads  thereby  authorised  to  be  made  ;  but, 
inasmuch  as  by  reason  of  the  deviations  and  alterations  hereby  authorised  to  be  made, 
and  by  which  it  appears  the  length  of  the  said  railways  or  tramroads,  will  be  shortened 
three  miles  or  thereabouts,  a  greater  number  of  inclined  planes  will  be  requisite :  be 
il  enacted,  Ar.  that  it  shall  be  lawful  to  and  for  the  said  company,  from  time  to  time, 
t<>  ask,  demand,  &c,  for  all  articles,  &c.,  which  shall  pass  one  or  more  of  the  inclined 
planes  upon  the  said  railways  or  tramroads,  such  sum  as  the  said  company  shall 
appoint,  not  exceeding  the  like  rate  or  sum  of  Is.  per  ton  for  and  in  respect  of  each 
of  the  said  inclined  planes,  over1  and  above  and  in  addition  to  the  rates,  tolls,  and 
duties  by  the  recited  act  and  this  act,  imposed,  or  authorised  to  be  taken  and  received, 
for  goods  and  other  things  which  shall  lie  carried  or  conveyed  upon  the  said  railways 
or  tramroads." 

Lord  Lyndhurst  C.  My  lords  :  The  first  question  argued  at  the  bar  in  this  case 
as  well  in  the  court  below  as  before  your  lordships,  relates  to  the  meaning  of  the  terms 
"  shipped  for  exportation,"  in  the  Stockton  and  Darlington  Railway  Act,  whether  they 
are  [874]  confined  to  exportation  to  foreign  countries,  or  include  shipments  made 
coastwise.  I  see  no  reason  for  adopting  the  narrower  interpretation.  The  terms  are 
large  enough  to  comprehend  both:  and,  if  it  were  a  case  of  doubt,  the  rule,  in  acts 
of  this  nature,  is,  to  adopt  that  construction  which  is  most  beneficial  to  the  public.  I 
may  further  observe,  that,  the  home  market  for  this  article,  would  probably  have  been 
at  least  as  much  in  the  contemplation  of  the  legislature  as  the  foreign. 

The  second  question  is,  whether  the  duty  upon  coal  shipped  for  exportation,  is 
imposed  in  addition  to  the  duty  payable  for  all  coal  carried  along  the  railway — whether 
it  is  cumulative.  I  think  it  is  not.  I  consider  that  coal  so  destined  was  meant  to  be 
excepted  from  the  general  rate,  and  to  be  subject  to  a  lower  amount  of  duty.  If  it 
had  been  intended  that  both  duties  should  lie  payable,  words  should  have  been  added, 
as  is  usual  in  such  cases,  to  denote  that  intention.  It  is  urged  that,  as  all  coals  are 
liable  to  a  toll  not  exceeding  4d.  a  ton  per  mile,  and  as  a  duty  is  imposed  on  coals 
shipped  for  exportation,  the  latter  duty  must  be  cumulative.  It  is  sufficient,  in  order 
to  satisfy  these  terms,  to  observe!  that  it  is  provided  that  the  duty  upon  all  coal  shipped 
for  exportation  shall  not  exceed  J,d.,  which  is  inconsistent  with  the  supposition  of  this 
duty  being  in  addition  to  the  former  rate.  In  a  case  of  doubt,  the  same  rule  would 
apply  here  as  upon  the  construction  of  the  former  terms. 

The  third  question  relates  to  the  place  of  shipment.  The  reduced  toll  is  payable 
for  all   coal   conveyed  along  the   railway  and   shipped  on  board   any  vessel   in  the  port 

of  Stockton  upon-Tees  for  the  purpose  of  exportation.  Several  quantities  of  coal  were 
conveyed  along  the  railway  to  its  junction  with  the  Clarence  Railway,  and  thence, 
the  latter  railway,  to  Port  Clarence,  where  it  was  shipped  for  London.  Port- 
Clarence  is  within  the  limits  of  the  port,  of  Stockton  upon  Tees.  It  is  contended 
[875]  by  the  plaintiffs  in  error  that  they  are  not,  under  these  circumstances,  confined 
to  the  reduced  duty  :  that  such  reduced  duty  is  limited  to  eases  where  the  coal  is  carried 
along  the  line  to  its  terminus  at  or  near  Stockton  i  thai  the  "port  of  Stockton-upon 
Tees"  means  "the  town  and  port  of  Stockton,"  and  DOl  the  port  of  Stockton  in  its 
more  extended  sense,  and  which  includes  Hartlepool,  Seaham,  and  other  places  several 
miles   distant  from  tilt!  town  Of   Stockton;    that   the  words  of    the  act  are    "the  port  of 

Stockton  upon-Tees  aforesaid,"  and  have  reference  to  the  preamble,  in  which  the  port 
is  always  mentioned  in  connection  with  the  town  -the  town  and  port  of  Stockton  upon- 
Tees.     But  the  words  of  the  clause  by  which  the  duty  is  imposed  make  no  mention  of 

the  town.  The  duty  is,  upon  coals  "shipped  on  board  of  any  vessel  in  the  port  of 
Stockton  upon  Tees  aforesaid  ;"  the  word  of  reference  has  not,  therefore,  I  think  the 
effect  contended  for  l>y  the  plaintiffs.  Nothing  in  the  act  requires  the  coal  to  be 
carried  along  the  whole  line;  the  duty  is  payable  by  the  mile;  and  the  parties  may, 
[ think,  leave  the  railway  at  any  convenient  point,  paying  only  the  reduced  duty, 
provided  the  coals  are  shipped  within  the  port,  for  exportation.  The  case  comes 
within  the  words  of  the  act;  and  there  seems  to  be  no  reason  for  adopting  a  more 

restricted  interpretation,  for  the  benefit  of  the  company  by  wl the  act  was  obtained. 

The  remaining  question  relates  to  the  duty  for  passing  the  "Brusselton  Inclined 

Plane,"  viz.  whether  it  is  payable  in  respect  of  coals  exported.  It  is  payable  for  "all 
the  articles,  matters,  and  things  for  which  a  tonnage  ig  thereinbefore  directed  to  be 
pud.  It  is  cumulative,  and  payable  without  reference  to  distance.  Bui  all  coals  are 
before  mentioned.     It  would  therefore  apply  to  them.     It  is  true  that  a  lesser  duty 
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is  afterwards  assigned  to  coals  shipped  for  exportation  :  but  [876]  this,  I  consider,  is 
merely  a  reduction,  under  special  circumstances,  of  the  former  duty,  and  does  not 
prevent  the  charge  for  the  inclined  plane  attaching. 

I  think,  therefore,  that  the  judgment  of  the  court  below,  must  be  affirmed. 

Lord  Brougham.  I  concur  in  the  opinion  just  expressed.  This  is  a  writ  of  error 
upon  a  judgment  of  the  Exchequer  Chamber,  affirming  a  judgment  of  the  Common 
Pleas  in  favour  of  the  plaintiff  below  in  an  action  of  assumpsit  brought  by  him  to 
recover  back  7051.  8s.  4d.,  4041.,  and  201.,  which  had  been  exacted  by  the  company 
in  respect  of  a  toll  of  more  than  one  halfpenny  per  ton  per  mile,  along  the  Stockton 
and  Darlington  Railway,  and  for  the  transit  of  coals  over  an  inclined  plane ;  such 
coals  being  shipped  for  exportation  at  places  within  the  port  of  Stockton-upon-Tees. 

Upon  a  special  verdict  at  the  trial,  the  court  of  Common  Pleas  gave  judgment 
that  the  company  were  entitled  to  take  the  additional  tonnage  in  respect  of  the  transit 
of  coals  along  the  inclined  plane,  but  were  not  entitled  to  exact  more  than  one  half- 
penny per  ton  per  mile,  for  carrying  coals  along  the  railway  ;  and  that  therefore  the 
plaintiff'  below  was  entitled  to  recover  back  the  sum  of  7051.  8s.  4d.,  but  not  either  of 
the  sums  of  4041.  or  201.  This  judgment  being  affirmed  in  the  Exchequer  Chamber, 
the  present  writ  of  error  was  brought. 

Of  the  five  questions  raised  in  the  course  of  these  proceedings,  two  are  now  given 
up,  and  one — the  question  as  to  the  port  of  embarkation — seemed  so  clear  to  your 
lordships  that  the  learned  counsel  for  the  defendant  in  error  was  stopped  from  going 
into  it.  The  questions  abandoned  are  upon  the  right  of  the  company  to  charge  one 
halfpenny  per  ton  under  the  fifth  article  of  the  1  &  2  G.  4,  c.  xliv.  s.  62,  cumulatively 
with  the  4d.  under  the  second  article  ;  and  the  right  of  the  company  [877]  to  charge 
Is.  a  ton  for  passing  over  the  inclined  plane,  where  one  halfpenny  per  ton  is  charged  ; 
and  not  merely  to  take  that  one  halfpenny.  The  latter  of  these  points  had  been  given 
by  the  judgment  below  against  the  plaintiff  (now  defendant  in  error)  and  he  no  longer 
resists  the  judgment  in  this  particular.  The  first  had  been  found  for  him ;  and  the 
plaintiffs  in  error  now  abandon  their  objection  to  it.  Then,  it  having  been  contended 
for  the  plaintiff's  in  error,  that  the  coals  having  been  found  by  the  special  verdict,  to 
have  been  shipped  by  the  plaintiff  below  for  carriage  to  London,  and  therefore  for 
home  consumption,  this  does  not  come  within  the  meaning  of  the  word  "exportation" 
in  the  clause  or  article  which  restricts  the  company  to  the  charge  of  one  halfpenny  per 
ton  on  coal  shipped  for  exportation  on  board  of  vessels  in  the  port  of  Stockton-upon- 
Tees,  it  seemed  clear  that  no  such  construction  could  be  put  upon  the  word  as  would 
exclude  a  shipment  in  that  port  to  be  carried  coastwise  to  London — which  the  special 
verdict  found  to  be  the  ease  here. 

The  remaining  two  questions  alone  stand  for  decision,  and  to  those  my  noble  and 
learned  friend  has  applied  himself  :  and  I  come  to  the  same  conclusion  with  him  upon 
them.  These  are — first,  does  "  Stockton-upon-Tees  "  mean  the  town  or  the  port  of 
Stockton ;  the  shipment  in  question  having  been  made  at  Port-Clarence,  which  is 
found  also  to  lie  within  the  port,  but  not  within  the  town  ;  and,  secondly,  has  the 
company  any  right  to  charge  Is.  or  any  other  sum  above  the  one  halfpenny  1  This 
latter  question  in  reality  resolves  itself  into  the  first  ;  at  any  rate,  it  is  immaterial  if 
the  first  lie  plainly  against  the  company. 

The  main  question  then,  relates  to  the  meaning  of  the  words  in  the  act,  "  the  port 
of  Stockton-upon-Tees  aforesaid."  These  words  occur  in  the  fifth  article  of  the  62d 
section  of  the  1  &  2  G.  4,  c.  xliv.,  which  fifth  article  [878]  is  an  excepting  clause  ; 
and  it  is  very  material  to  keep  in  view,  with  reference  to  the  question  in  this  case,  that 
it  is  a  clause  excepting  from  a  duty.  The  only  previous  mention  of  the  port  is  in  the 
preamble,  which,  in  mentioning  the  termini  of  the  proposed  railway,  describes  one  as 
"the  river  Tees,  at  or  near  Stockton."  Now,  in  this  place,  doubtless,  the  town  is 
intended,  because  the  river  Tees  is  mentioned,  on  which  it  stands ;  and  it  would  be 
insensible  to  give  it  any  other  construction.  But  no  mention  is  here  made  of  "  port " 
at  all :  the  town  alone  is  mentioned.  Afterwards,  mention  is  made  of  the  "  town  of 
Stockton-upon-Tees."  Here,  of  course,  there  can  be  no  doubt.  Hitherto  nothing  is 
said  of  the  port.  But  then  we  have  mention  made  of  it:  and  how?  It  is  said  that 
the  projected  railway  will  be  useful,  by  "  facilitating  the  conveyance  of  coal,  iron, 
lime,  coin,  and  other  commodities  from  the  interior  of  the  count}7  of  Durham  to  the 
town  of  Darlington,  and  to  the  town  and  port  of  Stockton  ;  "  and  "also  the  conveyance 
of  merchandise  and  other  commodities  from  the  said  town  and  port  of  Stockton  to  the 
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town  of  Darlington  and  into  the  interior  of  the  county  of  Durham."  Here,  is  a  totally 
different  phraseology,  and  respecting  a  different  subject-matter,  viz.  the  commerce  ol 

the  place;  accordingly,  we  here  find  the  "port"  as  well  as  the  "town"  mentioned, 
whereas  the  town  only  was  mentioned,  when  the  question  was  as  to  the  termini  of  the 
railway.  This  may  reasonably,  therefore,  be  intended  to  mean — whatever  goes  by 
the  name  of  the  port  of  Stockton;  and  the  "port  of  Stockton"  is,  by  the  special 
verdict,  found  to  include  Port-Clarence,  which  is  five  miles,  and  Hartlepool  which  is 
twelve  miles  from  the  town  of  Stockton  ;  and  Seaham  is  included,  which  is  twenty- 
two  miles  distant.  It  seems  quite  impossible,  therefore,  to  limit  the  words  in  the 
fifth  article  in  the  62d  section,  "port  of  Stockton-upon-Tees  aforesaid,"  by  [879]  the 
first  two  mentions  of  the  town  in  the  preamble,  nothing  being  said  in  those  two  places 
of  the  port,  which  is  only  mentioned  when  there  is  a  statement  of  traffic  to  and  through 
the  port,  which  may  very  well  mean  the  whole  port :  and  so  the  words  in  the  preamble, 
at  the  utmost,  leave  whatever  doubt  arises  on  the  enacting  clause  unsolved  :  it  is  only 
idem  per  idem.  It  must  be  observed  that,  in  dubio,  you  are  always  to  lean  against 
the  construction  which  imposes  a  burthen  on  the  subject:  the  intention  of  the 
legislature  to  impose  a  tax,  must  be  clear :  it  was  so  held  in  the  case  of  The  Hull  Dock 
Company  v.  Browne  (2  13.  &  Ad.  58),  which  both  parties  in  this  case  relied  on  for  other 
purposes,  and  which  the  plaintiffs  in  error  especially  cited  in  support  of  their  view. 
"These  rates,"  said  Lord  Tenterden,  "are  a  tax  upon  the  subject;  and  it  is  a  sound 
general  rule  that  a  tax  shall  not  be  considered  to  be  imposed  (or,  at  least,  not  for  the 
benefit  of  a  subject),  without  a  plain  declaration  of  the  intent  of  the  legislature  to 
impose  it."  The  like  law  was  laid  down,  by  the  court  of  King's  Bench,  in  the  case  of 
a  company  claiming  against  the  public—  Gildaii  v.  Gladstone  (11  East,  675),  where 
Lord  Ellenborough  said  (1 1  East,  685) :  "  If  the  words  would  fairly  admit  of  different 
meanings,  it  would  be  right  to  adopt  that  which  would  be  more  favourable  to  the 
interest  of  the  public  and  against  that  of  the  company;  because'  the  company,  in 
bargaining  with  the  public,  ought  to  take  care  to  express  distinctly  what  payments 
they  were  to  receive,  and  because  the  public  ought  nut  to  be  charged  unless  it  be  clear 
that  it  was  so  intended."  Many  other  cases  might  be  cited  which  concur  in  the  same 
reasonable  view.  But  here,  the  question  is  of  an  exemption  or  restriction  of  the  duty 
imposed.  The  article  in  question  restricts  the  mileage  duty  on  export  [880]  coal,  lo 
one  halfpenny,  being  less  by  3|d.  than  the  second  article  allows,  making  it  one-eighth 
part  only  of  the  tax.  Therefore,  according  to  the  authorities  just  cited,  we  are  to 
lean  in  favour  of  the  construction,  where  it  is  doubtful,  which,  by  extending  the  limits 
of  the  port,  enlarges  the  bounds  of  the  exemption  from  the  tax. 

Now,  as  to  the  import  of  the  case  of  The  Hull  Bock  Company  v.  Browne.  On  the 
first  question  generally,  it  has  really  no  bearing  whatever  in  favour  of  the  contention 
of  the  plaintiffs  in  error,  except  that  it  is  a  case  where  a  "port"  was  held  not  to  com 
prise  all  ot  her  ports,  which,  for  certain  specific  purposes  -revenue  purposes — are  known 
and  held  to  belong  to  it.  The  grounds  on  which  this  was  held,  are  clear  and  satis- 
factory  ;  and  not  one  of  them  is  to  be  found  in  this  ease,  if  it  be  not  the  general  rule, 
already  referred    to,   against    construing   doubtful    clauses    in    favour   of   the   company; 

which  rule  clearly  does  apply  here  applies  to  include,  not  to  exclude,  Port  Clarence 
within  the  port  of  Stockton  upon  Tecs :  and  that  is  the  only  part  of  the  decision  ill 
the  case  of  The  Hull  hurl,  Company  v.  Browne,  which  has  bhe  least  application  to  this 

case.      That   the  other  parts   of   the   case    ha\e   DO  applic.ili is  quite  clear.      Thus,  in 

that  case  there  were  cited  t  he  returns  to  two  commissions,  one  in  temp.  Eliz.  the  other 

in  temp,  Charles  II.  :  by  the  for r  it  is  found  that  Scarborough, Grimsby,  York,  and 

other  ports,  are  not  within  Bull,  but  arc  members  of  the  port  of  Hull;  York  being 

forty  miles  off,  or  I  he  iva  I. out  s  :    liy  I  lie  latter      a  return  lo  the  commission    ill  the  time 

of  Charles  II.,  it  is  said  by  the  Crown,  "Our  members  of  Hull,"  that   is  to  say.  Soar- 

borough,  and  others  ;  Hull  having  been  long  since  r. ml  ed  to  the  corporation  by  the 
Crown — certainly  as  early  as  the  reign  of  Richard  the  Second  ;  possibly,  according  to 
the  argument  of  the  corporation,  as  early  as  the  bi of  hid  ward  the  First.     [881] 

This  plainly  indicates  that    the  word  "Our   members"  applied   to   the   creeks  or  out 
ports,  ami    not    to    Hull,  because    Hull    was   not    "Our  member"   Or   "Our   port."      It 

appeared,  too,  that  for  all  the  Humber,  all  the  Trent,  and  all  the  Ouse  -comprising 

many  places  of  trade,  many  ports      there  is  hut   one  custom  house,  thai  at    Hull.      This 

explains  why  they  are  called  "members  of  Hull  for  revenue  purposes,  and  for  none 
other."    Lastly,  two  other  acts  of  parliament   -of  II  G.  3,  and  15  G.  3     were  referred 
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to  in  that  case  ;  in  which  the  words  "  port  of  Kingston-upon-Hull,"  were  employed, 
when  it  was  quite  plain  that  the  port  of  the  town  of  Hull,  alone  could  be  intended. 
The  case,  therefore,  of  The  Hull  Lock  Company  v.  Browne  is  completely  distinguish- 
able from  the  present ;  and  the  import  of  that  case  is  truly  in  favour  of,  and  not  in 
opposition  to,  the  judgment  of  the  court  below. 

I  therefore  concur  in  the  motion  of  my  noble  and  learned  friend,  that  the  judg- 
ment in  this  case  must  be  for  the  defendant  in  error,  and  with  costs. 

Judgment  affirmed,  with  costs. 


[882]    In  the  Exchequer  Chamber. 

WlLMSHURST   AND   ANOTHER   V.    BOWKER   AND   ANOTHER  (a).      Feb.  3,  1844. 

[S.  C.  8  Scott,  571  ;  12  L.  J.  Ex.  476.     See  Fraser  v.  7/7//,  L868,  L.  R.  7  Eq.  70; 
Ex  parte  Coiling,  1873,  29  L.  T.  -432.] 

B.  sold  to  A.  wheat,  the  price  to  be  paid  by  banker's  draft  on  London  at  two  months, 
to  be  remitted  on  receipt  of  invoice  and  bill  of  lading,  which  B.  shipped  by  order 
of  A.,  to  be  carried  to  M.  for  the  account  and  at  the  risk  of  A.,  there  to  be  delivered 
to  A.  ;  B.  delivered  the  wheat  to  the  master  of  the  vessel,  who  took  possession 
thereof ;  the  master  signed  a  bill  of  lading  to  deliver  the  wheat  to  the  order  of  B., 
who  indorsed  such  bill  of  lading  to  A.,  and  made  an  invoice,  and  sent  the  invoice 
and  bill  of  lading  to  A.  in  a  letter,  requiring  A.  to  remit  in  course,  which  letter, 
with  the  invoice  and  bill  of  lading,  were  received  by  A.  A.  having  received  the 
bill  of  lading  and  invoice,  and  having  failed  to  remit  the  banker's  draft,  B.  assumed 
to  revoke  and  rescind  the  sale,  and  caused  the  wheat  to  be  stopped  in  its  passage  to 
A.,  &e. — Held,  reversing  the  judgment  of  the  court  of  Common  Pleas,  that,  by  the 
delivery  of  the  wheat  to  the  master  of  the  vessel  for  the  account  and  at  the  risk  of 
A.,  and  the  transmission  of  the  indorsed  bill  of  lading,  B.  had  so  parted  with  the 
property  and  right  of  possession,  as  not  to  be  entitled  to  intercept  the  delivery 
(vide  ante,  vol.  ii.  pp.  792,  803,  vol.  iii.  p.  101). 

Case  for  a  wrongful  stoppage  in  transitu,  of  wheat  sold  by  the  defendants  to  the 
plaintiffs. 

The  first  count  of  the  declaration  stated,  that,  on  25th  October  1836,  the  plaintiffs 
bargained  with  the  defendants  to  buy  of  them,  and  the  defendants  then  sold  to  the 
plaintiffs,  500  quarters  of  wheat,  at  51s.  per  quarter;  that  the  wheat  being  so  sold, 
afterwards,  to  wit,  on  the  27th  October  1836,  the  defendants,  by  order  of  the  plaintiffs, 
caused  the  wheat  to  be  shipped,  and  the  same  was  then  shipped  on  board  of  a  certain 
vessel  then  lying  in  the  port  of  Lynn,  called  "The  Ramsgate,"  of  which  \Y.  Lightowler 
was  then  master,  to  be  carried  on  board  the  said  vessel  from  Lynn  aforesaid  to  Maid- 
stone, in  the  county  of  Kent,  for  the  account  and  at  the  risk  of  the  plaintiffs,  and 
there,  to  wit,  at  Maidstone  aforesaid,  to  be  delivered  to  the  plaintiffs  ;  that  the  defen- 
dants then  parted  with  the  possession  of  the  wheat,  and  delivered  the  same  out  of 
their  possession  to  Lightowler  on  board  of  the  [883]  said  vessel ;  and  Lightowler  then 
received  the  wheat  and  had  the  possession  of  the  same  for  the  purposes  aforesaid ; 
that  afterwards  and  after  the  said  delivery  of  the  wheat  to  Lightowler,  to  wit,  on  the 
day  and  year  last  aforesaid,  Lightowler,  then  having  the  possession  of  the  said  wheat 
on  board  of  his  vessel,  as  such  master  of  the  said  vessel,  made  a  certain  bill  of  lading, 
and  thereby  acknowledged  the  shipping  and  delivery  to  him  Lightowler,  of  the  wheat 
on  board  of  the  said  vessel,  and  undertook,  on  the  arrival  of  the  said  vessel  at  Maid- 
stone, to  deliver  the  wheat  to  the  order  of  the  defendants ;  that  Lightowler  then 
delivered  the  said  bill  of  lading  to  the  defendants,  who  then  indorsed  the  same  to 
the  plaintiffs  ;  that  the  defendants  then  also  made  a  certain  invoice  of  the  wheat,  and 
thereby  and  therein  declared  the  wheat  to  be  shipped  on  board  the  said  vessel  for 
Maidstone,  by  order,  and  for  the  account  and  risk,  of  the  plaintiffs  ;  that  the  defen- 
dants then  also  wrote  and  addressed  to  the  plaintiffs  a  certain  letter,  thereby  stating 
and  expressing,  and  advising  and  informing  the  plaintiffs,  that  they  begged  to  hand 
the  plaintiffs  the  invoice  and  bill  of  lading  of  the  plaintiffs'  order  of  wheat,  per  Captain 

(a)  5  New  Cases,  541,  7  Scott,  561. 
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Lightowler ;  and  thereby  then  also  requested  that,  to  the  amount,  the  plaintiffs  would 
add  the  charge  for  insuring  the  wheat,  and  remit  the  same  to  the  defendants  in  due 
course ;  and  the  defendants  then  inclosed  the  invoice  and  bill  of  lading,  so  indorsed 
to  the  plaintiff's  as  aforesaid,  in  the  said  letter,  and  then  addressed  and  sent  the  said 
letter,  with  the  said  invoice  and  bill  of  lading  therein  inclosed,  to  the  plaintiffs ;  that 
the  plaintiff's  afterwards,  to  wit,  on,  &c.,  aforesaid,  received  the  said  letter,  invoice,  and 
bill  of  lading,  and  then  became  and  were,  and  thenceforward  had  been,  and  still  were, 
the  owners  thereof  respectively  ;  that  the  defendants,  before  and  at  the  time  of  the 
committing  of  the  grievances  thereinafter  next  mentioned,  had  notice  [884]  of  all  the 
premises  ;  that,  nevertheless,  afterwards,  and  after  the  delivery  of  the  wheat  on  board 
of  the  said  vessel  to  Lightowler,  so  being  master  thereof  as  aforesaid,  for  the  account 
and  at  the  risk  of  the  plaintiff's  as  aforesaid,  and  after  the  sending  of  the  said  invoice 
and  bill  of  lading  so  indorsed  as  aforesaid,  to  wit,  on,  &c.  aforesaid,  the  plaintiff's  then 
being  the  holders  of  the  said  bill  of  lading,  and  not  being  bankrupts  or  insolvents, 
but  being  then  lawfully  entitled  to  have  the  wheat  delivered  by  Lightowler  to  them 
the  plaintiffs,  the  defendants,  well  knowing  the  premises,  but  contriving  and  in- 
tending to  injure  and  defraud  the  plaintiffs,  did  not  nor  would  suffer  or  permit  the 
wheat  to  be  delivered  to  the  plaintiff's,  but  wrongfully  and  injuriously,  without  the 
licence  or  consent  and  against  the  will  of  the  plaintiff's,  then  revoked  and  rescinded  the 
said  sale  of  the  wheat  to  the  plaintiff's,  and  then  caused  and  procured  the  wheat  to 
be  stopped  in  its  passage  to  the  plaintiff's,  and  forthwith,  upon  such  stoppage,  and 
without  the  plaintiffs'  having  notice  thereof,  or  of  their  intention  so  to  do,  prevented 
the  same  from  being  then,  or  at  any  time  afterwards,  delivered  to  the  plaintiff's  ; 
whereby  the  plaintiff's  then  wholly  lost  the  wheat,  and  by  reason  thereof  were  then 
deprived  of  sundry  great  gains  and  profits  which  otherwise  would  have  arisen  and 
accrued  to  them  by  reselling  it  at  a  much  higher  and  advanced  price,  as  they  otherwise 
might  and  would  have  done;  and  also,  by  means  of  the  premises,  after  the  sale  of  the 
wheat  to  the  plaintiff's,  and  the  sending  and  delivery  to,  and  the  receipt  by,  the 
plaintiff's  of  the  said  invoice  and  bill  of  lading  as  aforesaid,  to  wit,  on,  &c.  aforesaid, 
and  on  divers  days,  &c,  the  plaintiff's,  confiding  in  and  expecting  the  delivery  of  the 
wheat  to  them,  entered  into  contracts  and  bargains  with  divers  persons  for  the  sale 
and  delivery  to  them  respectively,  on  the  several  days  and  times  last  aforesaid,  of 
divers  large  portions  of  the  [885]  wheat,  and  especially  with  one  J.  Bunyar  for  the 
sale  and  delivery  of  200  quarters  of  the  wheat  to  him  the  said  J.  Bunyar,  and  also 
with  certain  persons  carrying  on  business  as  millers  under  the  style  and  firm  of 
Boorman  and  Wild,  for  the  sale  to  them  of  divers,  to  wit,  200  other  quarters  of  the 
said  wheat;  but,  by  reason  of  the  non-delivery  of  the  same  to  the  plaintiffs,  the 
plaintiff's,  for  want  of  the  same,  afterwards,  to  wit,  on  the  several  days  and  times 
Last  aforesaid,  were  forced  and  obliged  to  break  their  said  contracts,  and  made  default 
in  the  delivery  to  the  said  John  Bunyar  and  the  said  Boorman  and  Wild  of  a  great 
part,  to  wit,  100  quarters  each,  of  the  wheat  so  sold  to  them  respectively  by  the 
plaintiffs;  whereby  the  said  .1.  Bunyar  and  the  said  Boorman  and  Wild  then  respec- 
tively sustained  great  loss,  to  wit,  to  the  amount  of  2001.  each,  which  loss  they  the 
plaintiff's,  by  reason  of  the  premises,  then  became,  and  were,  and  still  were  liable,  and 
had  been  and  were  called  upon,  to  pay  and  make  good  to  the  said  J.  Bunyar  and  the 
said  Boorman  and  Wild  respectively  ;  and, as  to  other  part,  to  wit,  2011  other  quarters 
of  the  wheat  so  sold  to  J.  Bunyar  and  Boorman  ami  Wild  respectively,  the  plaintiffs, 
lor   the   purpose   of   delivering    the   same   to   J.    Bunyar  and    to    Boorman    and    Wild 

according  to  their  said  contracts  in  that  behalf,  were  then  forced  and  obliged  to  buy, 
and  did  then  buy,  the  last  -mentioned  quantity  of  wheal  at  a  much  higher  price  than 

that  at   which  they  had   so  bought  the   said  wheat    from    the   defendants  as  aforesaid, 

and  were  also  then  forced  and  obliged  to  deliver,  and  did  then  deliver,  to  J.  Bunyar 

and  Boorman  and  Wild  divers  large  quantities  of  wheat,  ami ting  in  the  whole  to 

200  quarters,  of  much  greater  value,  to  wit,  of  the  value  of  8001.  more,  than  the  value 

of  the  same  quantity  ol  the  wheal   so  pre\  en  led  by  the  i  let'em  lanls  from  being  deli  m  'red 

to  the  plaintiffs  as  aforesaid,  and  which  the  plaintiff's  would  [88G]  otherwise  have 

delivered  to  . I.   Bunyar  and   Boorman  and   Wild,  anil    the   plaintiff's    were    thereby  I  hen 
put  to  great  ineonveiiienee  and  expense,  Ac 

The  declaration  contained  also  a  count  in  trover. 
To  the  fust  count  the  defendants  pleaded, 
First,  not  guilty. 
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Secondly,  that  the  plaintiffs  did  not  bargain  with  the  defendants  to  buy  of  them, 
nor  did  the  defendants  sell  to  the  plaintiffs,  the  wheat  in  the  declaration  mentioned 
at  the  price  in  that  behalf  therein  mentioned,  modo  et  forma — concluding  to  the 
country. 

Thirdly,  that,  upon  the  said  25th  of  October  1836,  the  plaintiffs  bargained  with 
the  defendants  to  buy,  and  the  defendants  then  sold  to  the  plaintiffs,  the  quantities 
of  wheat  in  the  said  first  count  mentioned,  at  and  for  the  price  in  that  behalf  in  the 
first  count  alleged,  upon  the  terms  and  conditions  for  the  payment  thereof  as  follows  ; 
(that  is  to  say),  that  the  payment  thereof  should  be  made  by  banker's  draft  on  London, 
at  two  months'  date,  to  be  remitted  by  the  plaintiffs  to  the  defendants  upon  receipt 
by  the  plaintiffs,  of  the  invoice  and  bill  of  lading ;  that  the  defendants  then  caused 
the  wheat  to  be  shipped  on  board  of  the  said  vessel,  and  the  possession  thereof  to  be 
delivered  to  the  said  master,  in  pursuance  of  the  said  bargain,  to  be  by  him  carried 
to  Maidstone  aforesaid,  and  to  be  there  delivered  to  the  plaintiffs  according  to  the 
said  agreement  and  the  terms  and  conditions  thereof  :  that  the  plaintiffs,  upon  the 
day  and  year  in  that  behalf  in  the  said  first  count  alleged,  and  before  the  committing 
of  the  supposed  grievances,  received  the  said  invoice  and  bill  of  lading  ;  but  did  not 
inn-  would,  upon  the  receipt  of  the  said  invoice  and  bill  of  lading,  remit  or  tender,  or 
offer  to  remit,  to  the  defendants  any  banker's  draft  on  London  for  the  payment  of 
the  price  of  the  wheat,  but,  on  receipt  of  the  said  invoice  and  bill  of  lading,  wholly 
failed  and  neglected  [887]  so  to  do,  contrary  to  their  said  agreement  in  that  behalf  : 
whereupon  the  defendants  caused  and  procured  the  wheat  to  be  stopped,  and  then 
prevented  the  same  from  being  delivered  to  the  plaintiffs,  and  they  lawfully  might 
for  the  cause  aforesaid  ; — verification. 

The  plaintiffs  joined  issue  on  the  first  and  second  pleas,  and  replied  de  injuria  to 
the  third. 

Upon  the  count  in  trover  the  defendant  had  judgment  upon  demurrer  to  the  pleas 
to  that  count  (vide  5  N.  C.  541,  7  Scott,  461). 

At  the  trial  of  the  issue  before  Maule  J., [at  the  adjourned  sittings  in  Loudon  after 
Michaelmas  term,  1839,  a  verdict  was  entered  for  the  plaintiffs  upon  the  first  and 
second,  and  for  the  defendants  on  the  third,  issue. 

In  Hilary  term,  1840,  a  rule  nisi  was  obtained  on  the  part  of  the  plaintiffs  for 
judgment  non  obstante  veredicto.  Cause  was  shewn  against  this  rule  at  the  sittings 
in  banco  after  Hilary  term,  1841,  and  in  Easter  term  the  court  pronounced  judgment, 
discharging  the  rule  on  the  ground,  that,  no  right  to  the  possession  of  the  wheat  was 
to  vest  in  the  plaintiffs  before  the  remittance  by  them  of  a  banker's  draft  on  London  ; 
and  that,  on  non-performance  of  that  condition,  the  defendants  were  justified  in 
intercepting  the  delivery  (ante,  vol.  ii.  p.  792,  3  Scott,  N.  R.  272). 

The  plaintiffs  brought  a  writ  of  error,  and  assigned  errors,  which  were  now  argued 
before  Lord  Abinger  C.  B.,  Parke  B.,  Patteson  J.,  Alderson  B.,  Coleridge  J.,  Kolfe  B., 
YYightnian  J. 

M.  D.  Hill  (with  whom  was  Butt),  for  the  plaintiffs.  This  action  was  brought 
against  the  defendants  below,  who  are  also  the  defendants  in  error,  for  wrongfully 
stopping  in  transitu  wheat  sold  by  them  to  the  plaintiffs.  The  declaration  states  that 
the  defendants,  without  the  licence  and  against  the  will  of  the  plaintiffs,  revoked 
[888]  and  rescinded  the  sale,  and  caused  the  wheat  to  be  stopped  in  its  passage  to 
the  plaintiffs,  and  forthwith,  upon  such  stoppage,  and  without  giving  notice  of  their 
intention,  hindered  the  wheat  from  being  delivered  to  them ;  per  quod  they  sustained 
certain  damage.  [Alderson  B.  One  of  the  parties  to  a  contract  cannot  rescind  it.] 
The  third  plea  to  this  count  states  in  substance,  that  the  plaintiffs  bought  and  the 
defendants  sold  the  wheat,  upon  these  terms  and  conditions,  "  that  the  payment 
thereof  should  be  made  by  banker's  draft  on  London  at  two  months'  date,  to  be 
remitted  by  the  plaintiffs  to  the  defendants  upon  receipt  by  the  plaintiffs  of  the  invoice 
and  bill  of  lading ; "  that  the  plaintiffs  received  the  invoice  and  bill  of  lading,  but  did 
not  remit  or  offer  to  remit  any  banker's  draft  on  London,  but  failed  and  neglected  so 
to  do,  contrary  to  their  agreement. 

The  first  question  is,  whether,  after  the  constructive  delivery  stated  in  the  declara- 
tion, the  defendants  could  stop  the  wheat  in  transitu,  upon  the  grounds  set  forth  in 
the  third  plea.  That  the  property  in  the  wheat  vested  in  the  plaintiffs,  is  clear :  and 
the  stoppage  cannot  be  justified  mi  the  ordinary  ground,  which,  as  stated  in  the 
judgment  of  the  court  below,  is  limited  to  cases  of  bankruptcy  or  insolvency  in  the 
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vendee.  The  contract  between  the  parties  cannot  be  put  higher  than  this — that  the 
defendants  were  not  bound  to  part  with  the  possession  of  the  bill  of  lading  until  they 
had  received  a  banker's  draft.  [Parke  B.  The}'  might  have  indorsed  the  bill  of 
lading  specially,  or  they  might  have  transmitted  it  to  an  agent,  with  instructions  to 
hand  it  over  to  the  plaintiffs  against  the  banker's  draft.]  By  the  general  indorsement 
and  delivery  of  the  bill  of  lading,  the  defendants  waived  the  conditions  and  destroyed 
their  right  to  stop  in  transitu.  But  the  provision  as  to  the  banker's  draft  was  inserted 
merely  for  the  purpose  of  fixing  the  terms,  and  the  time  of  payment.  It  was  not 
[889]  intended  to  operate  as  a  condition  precedent.  Upon  the  defendants'  construc- 
tion there  would  be  an  inconsistency  in  the  terms  of  the  contract :  the  banker's  draft 
could  not  be  sent  until  after  the  arrival  of  the  bill  of  lading  and  invoice.  [Lord 
Abinger  C.  B.  An  uncertain  sum,  viz.  the  amount  of  the  insurance,  was  to  be  added 
to  the  invoice  price.]  The  court  below  say  :  "We  are  of  opinion  that  the  intention 
of  the  parties  under  this  contract  was,  that  the  consignors  should  retain  the  power  of 
withholding  the  actual  delivery  of  the  wheat,  in  case  the  consignees  failed  in  remitting 
the  banker's  draft,  not  upon  the  delivery  of  the  wheat,  but  on  the  receipt  of  the  bill 
of  lading,  which,  in  the  ordinary  course  of  business,  would  precede  the  arrival  or 
delivery  of  the  wheat.  And  we  think  the  object  of  making  the  receiving  of  the  invoice 
and  bill  of  lading,  and  the  remitting  of  the  banker's  draft,  to  be  simultaneous  or  con- 
current acts,  could  have  been  no  other  than  to  afford  security  to  the  consignors ;  so 
that,  in  case  the  consignees  failed  in  the  performance  of  their  stipulation,  the  consignors 
might  withhold  the  actual  delivery  of  the  cargo."  That  clearly  is  a  misconception  of 
the  true  nature  of  the  contract.  [Parke  B.  The  property  vested  in  the  plaintiff's  on 
the  delivery  of  the  wheat  to  Lightowler.]  The  delivery  of  Lightowler,  and  the 
transmission  of  the  bill  of  lading  indorsed,  gave  the  plaintiff's  both  the  property  and 
the  possession,  subject  to  be  devested  in  the  event  of  bankruptcy  or  insolvency — by 
analogy  to  the  doctrine  of  revendication  (a)1.  If  the  master  refused  to  re-deliver  the 
wheat  to  the  defendants,  they  could  have  had  no  remedy  against  him.  (Here,  he  was 
stopped  by  the  court.) 

Greenwood,  for  the  defendants.  The  contract  was  a  contract  of  sale  upon  special 
terms  which  have  not  [890]  been  complied  with.  The  rule  that  a  delivery  to  a  carrier 
for  the  account  and  risk  of  the  vendee,  is  a  delivery  to  the  vendee  himself,  subject  to 
the  vendor's  right  to  stop  the  goods  in  transitu  in  case  of  insolvency  or  bankruptcy, 
applies  only  where  there  are  no  special  terms  of  payment.  This  case  has  been  twice 
before  the  court  of  Common  Pleas,  and  on  both  occasions  it  was  held  that  the  intention 
of  the  parties,  to  be  collected  from  the  terms  of  the  contract  was,  that  the  remitting 
of  the  banker's  draft  ami  the  receipt  of  the  bill  of  lading  and  invoice  should,  at  least, 
be  simultaneous  acts.  A  third  party  to  whom  the  bill  of  lading  had  been  indorsed 
l"i-  value,  would  have  been  entitled  to  the  possession  of  the  wheat  notwithstanding 
the  plaintiffs  had  failed  to  remit  the  banker's  draft:  but  it  is  otherwise  as  between 
the  original  parties.  [Lord  Abinger  C.  B.  No  doubt,  where  goods  are  sold  upon  a 
condition  (a)-,  the  property  does  not  vest  until  the  condit  ion  is  performed.  Alderson  ii. 
'i  on  infer  that,  when  the  plea  does  not  state  that  it  was  part  of  the  contract  that  the 
property  should   not    vest  in   the   vendees   until   they   had   remitted   a  banker's  draft. 

l'arke,  1>.     Or  rather  a  right  to  retake  the  goods  on  breach  of  a  e lit  ion  subsequent.] 

In  Brandt  v.  Bowlby  ('J,  15.  &  Ad.  932),  the  facts  were  very  much  like  those  of  the 
present  case,  and  it  was  held  that  by  reason  of  the  breach  by  the  vendees  of  their 
engagement  to  accept  bills  for  the  price,  the  property  did  not  vest.  I  Lord  Abinger  ( '.  I'.. 
There  the  goods  remained  in  the  hands  of  the  vendor's  agent,  l'arke  I!.  In  Oglt  v. 
Atkinson  (•">  Taunt.  759,  1  Marsh.  323),  A.  being  indebted  to  the  plaintiff,  accepted  an 
order  to  purchase  goods  for  him  at  Riga,  and  put  them  on  board  the  plaintiffs  vessel, 
— which  was  sent  for  them,  as  the  plaintiff's  goods,  advised  him  of  the  shipment  for 
the  plaintiff's  [891]  risk  and  on  his  account,  and  remitted  liiin  the  invoices:  lie  pro 
cured  the  master  to  sign  bills  of  lading  to  tl der  of  blank,  assuring  him  it  was 

immaterial:  he  then  drew  on  the  plaint  ill',  and  transmitted  the  bills  of  exchange  and 
bill  of  lading  to  an  agent  in  this  country,  with  instructions,  thai,  if  the  plaintiff  did 
not  accept  the  bills  of  exchange,  the  agent  should  indorse  over  the  bill  of  lading  to 
the  payee  of  the  bills  of  exchange,  which  was  accordingly  done  :   and  it    was  held  that 

(a)1   See  the  note  to  fTestatynt/iiiis,  In  re,  'J  New  >V  M.  <if>0. 

('<)-  t,(.  d.  upon  a  condition  precedent. 
C.  P.  xiu.— 12* 
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the  property  .was  changed  by  the  delivery  of  the  goods  on  board  the  plaintiff's  ship, 
and  that  the  subsequent  indorsement  of  the  bill  of  lading  was  inoperative.  Here  the 
goods  were  shipped,  upon  the  account  and  risk  of  the  plaintiffs,  and  were  made  deliver- 
able to  them.  If  I  drew  any  inference  from  the  plea,  it  would  be  that  which  the 
plaintiffs  draw.]  The  sale  being  subject  to  a  condition  which  has  never  been  performed, 
the  plaintiffs  never  had  the  right  of  possession.  If  the  wheat  had  come  into  the  actual 
possession  of  the  plaintiffs,  the  plaintiffs  might  have  maintained  trover :  Bishop  v. 
Shillito  (2  B.  &  Aid.  329,  n.).  Jrhailey  v.  Montgomery  (3  East,  585),  is  the  converse  of 
this  case. 

Lord  Abinger  C.  B.  We  are  quite  unanimous  :  and,  however  reluctant  we  may 
be  to  overturn  a  considered  judgment  of  the  court  of  Common  Pleas,  we  find  ourselves 
unable  to  come  to  any  other  conclusion  than  that  the  plaintiffs  are  entitled  to  recover. 
We  accede  to  the  general  principle,  laid  down  by  the  court  below  ;  and  if  the  facts 
had  been  before  a  jury,  we  are  not  prepared  to  say  that  they  might  not  have  drawn 
the  inference  that  the  remitting  of  a  banker's  draft  was  a  condition  precedent  to  the 
vesting  of  the  property  in  the  wheat  in  the  plaintiffs.  But  we  draw  no  such  inference 
from  what  appears  upon  the  record.  The  delivery  of  [892]  the  bill  of  lading  and 
the  remitting  the  banker's  draft  could  not  be  simultaneous  acts  :  the  plaintiffs  must 
have  received  the  bill  of  lading  and  invoice  before  they  could  send  the  draft.  The 
default  on  the  part  of  the  plaintiff's  amounts  to  no  more  than  this,  that  they  have 
omitted  to  perform  one  part  of  their  contract. 

Aldersox  B.  It  is  quite  consistent  with  the  decision  of  the  court  of  Common 
Pleas  that  the  remitting  the  banker's  draft  was  a  condition  subsequent  (a). 

At  the  trial  damages  had  been  assessed  contingently  :  But  this  not  appearing  upon 
the  record  (b),  a  discussion  arose  as  to  whether  a  writ  of  inquiry  should  be  awarded. 
Clement  v.  Leans  (3  Bro.  &  B.  297,  7  J.  B.  Moore,  200)  was  referred  to  for  the  purpose 
of  shewing  that  there  must  be  a  venire  de  novo.  On  the  other  hand,  it  was  suggested 
that  the  only  ground  on  which  a  venire  de  novo  was  held  in  that  case  to  be  the 
proper  course  was,  that  otherwise  the  party  would  be  deprived  of  his  attaint,  now 
abolished  by  the  statute  6  G.  4,  c.  50,  s.  60.  Rolfe  B.  observed  that  although  that 
was  assigned  as  one  ground,  it  did  not  follow  that  it  was  the  only  one  (d). 

The  court  directed  a  simple  judgment  of  reversal  to  be  entered,  leaving  it  to  the 
court  below  to  award  an  inquiry  of  damages  (e). 

Judgment  reversed. 

[893]     Bostock,  Executrix  of  Haworth,  v.  Hume,  Administrator  of  Fielder. 

June  15,  1844. 

[S.  C.  8  Scott,  N.  R.  590;  13  L.  J.  C.  P.  225.] 

By  a  separation  deed  dated  the  22d  of  April  1797,  A.,  the  husband,  covenanted  with 
C,  to  pay  B.  the  wife,  during  her  life,  into  her  proper  hands,  for  her  separate  use, 
or  to  such  persons  as  she  should  by  any  note  in  writing  signed  with  her  proper 
hand  appoint,  notwithstanding  coverture,  the  yearly  sum  of  1631.  16s.,  by  weekly 
payments  of  31.  3s.  The  deed  contained  a  proviso  for  redemption  of  the  annuity, 
on  payment  by  A.  to  his  wife,  "to  and  for  her  separate  use,"  of  10001.,  and  all 
arrears  of  the  annuity  then  due.  In  November  1797,  A.  gave  D.,  with  whom  B. 
lived,  a  bond  and  warrant  of  attorney  for  14001.  and  interest,  payable  in  1799 ;  and 
in  his  answer  to  a  bill  filed  by  A.  in  1800,  to  restrain  proceedings  at  law  upon  those 
securities,  C.  admitted,  that,  as  to  10001.,  the  consideration  was  the  sum  agreed  to 
be  paid  by  A.  for  the  redemption  of  the  annuity  ;  and  upon  A.'s  death  the  bond 
and  warrant  of  attorney  were  found  amongst  his  papers. — In  covenant  by  E.,  the 

(a)  Vide  Wynne  v.  Wynne,  ante,  vol.  ii.  p.  8. 

(b)  There  would  have  been  an  incongruity  in  entering  an  assessment  of  damages 
together  with  a  finding  which  barred  the  whole  action.  In  Sayre  v.  The  Earl  of 
Eochford,  2  W.  Blac.  1165,  where  damages  were  assessed  upon  the  general  issue,  with 
a  finding  for  the  defendant  upon  a  plea  barring  the  action,  the  finding  upon  the  latter 
plea  was  only  contingent  on  the  opinion  of  the  court  upon  a  special  case. 

(d)  Quaere,  what  other  could  have  been  assigned  1 

(e)  Vide  11  G.  4  &  1  W.  4,  c.  70,  s.  6. 
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administrator  of  C,  against  F.  the  executor  of  A.,  to  recover  thirty-nine  years' 
arrears  of  the  annuity,  F.  pleaded  that  A.  had,  under  the  proviso,  paid  to  13.  for 
her  separate  use,  10001.  and  all  arrears.  At  the  trial,  the  judge  told  the  jury  that 
the  absence  of  any  payment  or  claim  for  thirty-nine  years,  though  not  conclusive, 
was  evidence  for  their  consideration,  whether  the  annuity  had  been  extinguished 
by  payment  of  the  10001.  and  arrears,  under  the  proviso  ;  and  that,  if  the  bond 
and  warrant  of  attorney  were  given  to  I),  by  the  authority  of  A.,  and  for  her  use, 
for  the  10001.,  and  the  money  thereby  secured  was  actually  paid  to  I),  or  to  his 
personal  representative,  such  payment  was  a  payment  to  B.,  within  the  issue  : — Held. 
that  the  direction  was  correct. 

Covenant.  This  action  was  brought  in  December  FS42,  by  Hume  against 
Bostock,  under  an  order  of  the  House  of  Lords,  made  on  the  13th  of  dune  preceding, 
on  the  hearing  of  an  appeal  against  a  decree  pronounced  by  Alderson  B.,  on  the  20th 
of  May  1842,  in  a  cause  of  Haworth  v.  Bostock  (4  Y.  &  C.  1). 

Hume  the  plaintiff  below  declared,  as  administrator  of  George  Fielder  the  elder, 
upon  an  indenture  bearing  date  the  22d  of  April  1797,  executed  by  John  Haworth, 
the  testator,  whereby  he  covenanted  with  Fielder  the  intestate  to  pay,  dining  the  life 
of  Sarah  Haworth,  the  testator's  wife,  into  her  proper  hands,  for  her  separate  use,  or 
to  such  persons  as  she  should  by  any  note  [894]  in  writing  signed  with  her  proper 
hand,  appoint,  notwithstanding  coverture,  the  yearly  sum  of  1631.  16s.,  by  weekly 
payments  of  three  guineas;  and  averred,  that,  during  the  lifetime  of  the  testator,  to 
wit,  on  the  20th  of  November  1831,  46391.  19s.,  for  twenty -eight  years  and  seventeen 
weeks  of  the  annuity,  and,  after  his  death,  to  wit,  on  the  19th  of  November  1842, 
18011.  16s.,  for  eleven  years  of  the  annuity,  became  and  were  due  to  Sarah  Haworth. 

The  defendant  craved  oyer  of  the  indenture,  which  was  a  deed  of  separation  of 
John  Haworth  and  Sarah  his  wife,  containing  a  proviso  : — That,  in  case  John  Haworth 
should,  at  any  time  thereafter,  pay  unto  Sarah  Haworth,  to  and  for  her  separate  use, 
10001.,  then,  upon  payment  of  all  arrears  of  the  said  annuity  which  should  then  be 
due,  the  said  annuity  should  cease  and  be  no  longer  payable.  He  then  pleaded  (being 
by  the  order  restrained  from  setting  upadefence  under  the  statute  •'!  A-  4  YV.  4,  c.  27), 
first,  that  John  Haworth,  under  and  by  virtue  of  the  proviso,  and  to  redeem  the 
annuity,  paid  Sarah  Haworth,  to  anil  for  her  separate  use,  and  that  she  accepted  and 
received  10001.,  and  that  he  paid  all  arrears  of  the  annuity  then  due;  and  that  there 
npon  the  annuity  ceased  and  became  no  longer  payable:  secondly,  that  Fielder  and 
Sarah  Haworth  released  John  Haworth  :  thirdly,  that  the  indent  me  was  obtained  by 
fraud  and  covin. 

The  issues  joined  upon  these  pleas  were  tried  before  Cresswell  J.,  at  the  sittings 
at   Westminster  after  Michaelmas  term  last. 

In  support  of  the  first  issue,  the  defendant  gave  in  evidence— a  bill  in  Chancery 
filed    by    John    Haworth,   the   testator,   against    Fielder,    the    covenantee,    and    Sarah 

Haworth,  on  the  2lst  of  November  1800-   an  injunction,  issued  or  dated  the   L9th  of 

March    1801,  for  want  of  answer,      to  stay  proceedings  at    law  upon   tin'   bond   [895] 

ami  wan-ant  of  attorney  hereinafter  mentioned  an  answer  by  Fielder,  the  covenantee, 
Bled  the  30th  of  May  L801  (no  answer  having  been  put  in  by  Sarah  Haworth) — an 
order  aisi  iii  dissolve  the  injunction,  after  answer,  made  the  31s1  oi  July    I  sol — a 

bond  to  secure   14001.  and  interest,  and  a  warrant   of  attorney  for  that    sum,  dated   the 

l.'uh  of  November  1797,  payable  on  the  9th  of  July  1799,  from  John   Haworth  to 

Q ge  Fielder  the  younger,  with  whom  Sarah   Haworth  lived,  and  whose  name  she 

assumed,  after  the  separation. 

George  Fielder,  the  younger,  died  in  1799,  having  made  a  will,  whereof  he 
appointed  his  father,  the  covenantee,  his  executor,  by  whom  the  same  was  proved. 
The  bill  of  the  •_'  1st  of  November  1800  was  filed  for  the  purpose  of  restraining  Fiel  ler, 

the  elder,  as  executor  of  his  son,  from  proceeding  at  law  to  enforce  payment  of  the 
I  1001.  secured  by  the  bond  and  warrant  of  attorney. 

The   answer   of    Fielder,  the   covenantee,   admitted   that    the   consideration    for  llie 

bond  and   warrant    of  attorney  was,  as   to    10001.,    money   agr I    to   be    paid    for  the 

redemption  of  the  annuity. 

The  only  evidence  of  payment  of  the  I  1001.  was,  the  finding  the  bond  and  warrant 
of  attorney,  after  the  death  of  John  Haworth,  the  covenantor,  amongst  his  papers, 

The  learned  judge  directed  the  jury  that  the  absence  of  evidence    oi   :nn    |  .<\  menl 
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of,  or  claim  to,  the  annuity  for  thirty-nine  years,  although  not  conclusive,  was  evidence 
for  them  to  consider,  upon  the  first  issue,  whether  or  not  the  annuity  had  been 
extinguished  by  payment  of  the  sum  of  10001.  and  all  arrears  of  the  annuity,  according 
to  the  proviso  contained  in  the  indenture ;  but  that  it  was  for  them  to  say  whether 
or  not  they  thought  the  sum  of  10001.  and  all  arrears  of  the  annuity  had  been  paid 
either  to  Sarah  Haworth  or  to  some  person  duly  authorized  by  her  to  receive  the 
same  ;  and  [896]  that,  if  the  bond  and  warrant  of  attorney  were  given  to  Fielder,  the 
younger,  by  the  authority  of  Sarah  Haworth,  and  for  her  use,  for  the  sum  of  10001. 
mentioned  in  the  annuity  deed,  and  the  money  thereby  secured  was  actually  paid  to 
the  obligee  named  in  the  bond,  or  to  his  personal  representative,  then  such  payment 
was  a  payment  to  Sarah  Haworth  within  the  meaning  of  the  first  issue. 

To  this  direction  the  counsel  for  the  plaintiff  excepted,  on  the  ground  that  "Sarah 
Haworth  had  not  power  to  give  legal  effect  to  the  giving  such  bond,  by  her  con- 
currence; and  the  giving  such  bond  with  such  concurrence,  and  the  subsequent  pay- 
ment, could  not  be  a  redemption  of  the  annuity  by  the  payment  of  10001.  to  the  wife 
to  her  separate  use,  as  provided  for  by  the  deed,  and  alleged  in  the  first  plea." 

The  jury  returned  a  verdict  for  the  defendant  on  the  first  issue  ;  and  the  plaintiff 
having  brought  a  writ  of  error,  the  exceptions  now  came  on  to  lie  argued  in  the 
Exchequer  Chamber,  before  Pollock  C.  B.,  Parke  and  Alderson  1!!!.,  and  Patteson 
and  Wightman  JJ. 

Barstow,  for  the  plaintiff.  The  only  evidence  to  prove  that  the  1 0001.  mentioned 
in  the  first  plea  had  been  paid  to  the  wife  in  discharge  of  the  annuity,  was,  that  the 
bond  and  warrant  of  attorney  for  14001.  given  by  the  covenantor  to  Fielder  the 
younger  in  November  17'JT,  was  found  amongst  the  papers  of  the  former  after  his 
death.  The  direction  of  the  learned  judge  clearly  is  not  warranted  in  point  of  law. 
[Parke  B.  A  payment  by  means  of  a  security  given  to  Fielder  the  younger,  with 
the  concurrence  of  the  wife,  would  be  the  same  as  if  the  money  had  been  actually  paid 
to  her  use.]  It  was  admitte  1  that  the  bond  was  not  paid  off  in  1801  ;  and  arrears  of 
the  annuity  had  accrued  between  the  date  of  the  bond  and  the  subsequent  payment. 
[Pollock  C.  B.  Two  propositions  were  laid  down  at  the  [897]  trial — first,  that  the 
mere  absence  of  payment  or  of  claim  for  thirty-nine  years,  was  not  conclusive  proof  of 
extinguishment  of  the  annuity,  but  that  it  was  a  circumstance  from  which  the  jury 
might  infer  it  ;  secondly,  that  a  particular  mode  of  payment  was  a  payment,  within 
the  meaning  of  the  issue,  irrespectively  of  the  question  of  concurrence.  Here,  the 
payment  made  is  a  payment  to  the  wife.]  The  covenant  for  payment  of  the  annuity 
makes  payment  to  any  other  person  than  the  wife  herself  good  only  where  that 
person  has  authority  in  writing  to  receive  it.  [Alderson  B.  If  that  point  had  been 
made,  the  judge  would  have  told  the  jury  that  they  would  be  justified,  from  the 
lapse  of  time,  in  finding  that  Fielder  the  younger  had  an  authority  in  writing.]  A 
married  woman  can  make  no  contract  at  law.  The  redemption  clause  requires  the 
payment  to  be  made  to  her  only  :  she  could  not  authorise  Fielder  to  receive  it  for  her. 
[Parke  B.  According  to  the  ordinary  meaning  of  the  words  used,  the  covenant  would 
be  satisfied  by  payment  to  any  person  whom  she  might  appoint  to  receive  the  money.] 
The  judgment  of  Shad  well  V.  C.  in  Barrymore  v.  Ellis  (8  Sim.  1)  shews  the  jealousy 
with  which  these  provisions  are  viewed  in  courts  of  equity. 

W.  H.  Watson  (with  whom  was  Sir  T.  Phillips),  contra,  was  stopped  by  the  court. 

Per  curiam.  The  object  of  the  deed  was,  to  secure  the  payment  to  the  wife  ;  which 
object  would  be  better  attained  by  directing  it  to  be  made  to  a  person  appointed  by 
her  than  by  her  receiving  the  annuity  herself.  A  payment  to  a  person  authorised  by 
Sarah  Haworth  to  receive  on  her  behalf,  is  a  payment  to  her  separate  use. 

Judgment  affirmed. 


[898]    The  Aylesbury  Railway  Company  ».  .Mount.     Feb.  .">,  1844. 

By  a  railway  act  (6  &  7  W.  4,  c.  xxxvii.  s.  95),  the  company  are  empowered  to  sue 
subscribers  for  calls ;  and  the  directors  are  authorized  from  time  to  time  to  make 
calls  of  money  from  the  subscribers  to  and  proprietors  of  the  undertaking  for  the 
time  being,  and  "  if  any  owner  or  proprietor  for  the  time  being  of  any  such  share 
shall  neglect  or  refuse  to  pay  such  his  rateable  proportion,  together  with  interest, 
if  any,  it  shall  be  lawful  for  the  company  to  recover  the  same  by  action  of  debt,  &c, 
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or  the  directors  may  declare  his  shares  to  be  forfeited,  and  to  order  them  to  be  sold." 
And,  "  that,  in  any  action  to  be  brought  by  the  company  against  any  proprietor  for 
the  time  being  of  any  share,  to  recover  any  money  due  in  respect  of  any  call,  it 
shall  be  sufficient  for  the  company  to  declare  and  allege,  that  the  defendant,  being 
a  proprietor  of  a  share  in  the  undertaking,  is  indebted  to  the  company  in  such  sum 
of  money  as  the  calls  in  arrear  amount  to,  for  a  call,  or  so  many  calls,  of  such  sums 
of  money  upon  a  share  belonging  to  the  defendant,  whereby  an  action  hath  accrued 
to  the  company  by  virtue  of  this  act,  without  setting  forth  the  special  matter  ;  and 
on  the  trial  of  such  action  it  shall  only  be  necessary  to  prove  that  the  defendant, 
at  the  time  of  making  such  respective  calls,  was  a  proprietor  of  a  share  in  the  under- 
taking," &c.  The  act  enables  proprietors  to  sell  and  dispose  of  their  shares  subject 
to  certain  rules  and  conditions,  and  provides,  that,  "  on  every  sale,  the  conveyance 
(being  executed  by  the  seller  and  purchaser)  shall  be  kept  by  the  company,  who 
shall  enter  in  some  book  a  memorial  of  such  transfer  and  sale,  and  indorse  the  entry 
of  such  memorial  on  the  deed  of  sale  or  transfer;  and  that,  "until  such  memorial 
has  been  made  and  entered,  the  seller  shall  remain  liable  for  all  future  calls,  and  the 
purchaser  shall  have  no  part  or  share  of  the  profits  of  the  undertaking,  nor  any 
interest  in  respect  of  such  share  paid  to  him,  or  any  vote  in  respect  thereof  as  a 
proprietor  ;  and  "  that  no  person  or  corporation  shall  sell  or  transfer  any  share  upon 
which  any  call  has  been  made,  after  the  day  appointed  for  payment,  unless  at  the 
time  of  such  sale  or  transfer  he  or  they  have  paid  the  full  sum  of  money  called  for 
in  respect  of  such  share." — In  an  action  for  a  call,  the  declaration  stilted  that  the 
'defendant,  before  the  commencement  of  the  suit,  to  wit,  on  the  6th  March  1838, 
being  the  proprietor  of  fifty  shares  in  the  undertaking,  &c,  was  indebted  to  the 
company  in  2501.  for  a  call  of  51.  upon  each  share  ;  whereby,  and  by  reason  of  the 
said  sum  of  2501.  being  and  remaining  wholly  unpaid,  the  defendant  still  is  indebted 
to  the  plaintiffs  in  the  same,  and  an  action  hath  accrued,  &c. — The  defendant 
pleaded,  that  although  on  the  6th  March  he  was  the  proprietor  of  the  shares,  after 
the  making  of  the  call,  and  before  the  same  was  payable,  he  duly  transferred  all  his 
shares  in  the  undertaking  to  one  Thompson,  that  Thompson  accepted  the  transfer, 
and  that  the  conveyance  was  delivered  to,  and  entered  and  memorialized  by,  the 
company,  before  the  call  was  payable,  whereby  the  defendant  ceased  to  be  the  pro- 
prietor of  the  shares,  and  to  be  liable  to  the  said  call : — Held — reversing  the  judg- 
ment of  the  Court  of  C.  P. — that  the  declaration  was  sufficient  upon  general 
demurrer  ;  and  that  the  plea  was  bad,  as  an  argumentative  denial  of  the  debt. 

Debt  for  the  amount  of  a  call  upon  certain  shares. 

The  declaration  stated,  that  the  defendant,  before  the  commencement  of  this  suit, 
to  wit,  on  tin'  6th  March  [899]  1838,  being  the  proprietor  of  fifty  shares  in  a  certain 
undertaking,  &c,  was,  and  the  defendant  before  and  at  the  time  of  the  commencement, 
of  this  suit  was  and  still  was  indebted  to  the  company  in  2501.,  for  a  call  of  51.  upon 
each  of  the  said  shares,  &C.  ;  whereby,  and  by  reason  of  the  said  sum  of  2501.  being 
and  remaining  wholly  unpaid,  the  defendant  still  was  indebted  to  the  plaintiffs  in  the 
same,  and  an  action  hath  accrued,  <fcc. 

Plea  that  true  it  was  that  before  the  commencement  of  the  suit,  the  defendant 
was  the  proprietor  of  the  shares  in  the  declaration  mentioned;  that  the  call  in  the 
declaration  mentioned  was  made  under  and  pursuant  to  the  provisions  of  the  said  act, 
for  an  instalment  of  51.  per  share,  to  be  paid  by  the  proprietors  on  or  before  the  '.Mil 
April  then  next  ;  but  that  afterwards,  ami  before  the  said  '.Mb  of  April,  to  wit,  on  the 
Till  April  1838,  the  defendant,  being  such  proprietor  as  aforesaid,  sold  all  his  shares 
in  the  undertaking  (the  said  shares  being  the  same  shares  in  respect  of  which  the 
plaintiffs  claimed  that  the  said  call)  to  one  Charles  Thompson,  and  that  Thompson 
then  took  and  accepted  the  same  ;  the  defendant  then,  to  wit.  on  the  said  7th  April 
lN.'W,  after  the  said  call  was  made,  and  liefore  the  same  was  due  or  payable,  by  a  deed 
under  the  seal  of  the  defendant,  and  also  under  the  seal  of  Thompson  (which  deed 
being  then    in    the   possession   of   the   plaintiffs,  the  defendant   was  therefore  unable  to 

bring  into  court),  in  consideration  of  51.  paid  to  the  defendant  by  Thompson,  did 

assign  and  transfer  to  Thompson  tin1  said  shares  in  the  declaration  [900]  menti d, 

to  hold  to  Thompson,  his  executors,  administrators,  and  assigns,  subject  to  the  several 
conditions  on  which  the  defendant  held  the  same  immediately  before  the  execution 
thereof ;  and  that  Thompson  thereby  then  agreed  to  accept  the  said  shares  subject  to 
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the  conditions  aforesaid — prout  patet,  &e.  :  that  the  said  deed  was  duly  stamped 
before  the  same  was  executed  by  either  party,  and  was  made  and  executed  according 
to  the  provisions  of  the  act:  that  the  defendant  and  Thompson  then  duly  delivered 
the  said  conveyance  (the  same  then  and  before  the  said  call  was  payable,  being  first 
duly  executed  by  both  the  defendant  and  Thompson)  to  the  company,  to  be  kept  by 
the  company  according  to  the  provisions  of  the  act ;  and  then  requested  the  company 
to  enter  in  the  said  company's  book  kept  for  that  purpose,  a  memorial  of  the  said 
transfer  and  sale,  and  to  indorse  the  entry  of  the  memorial  on  the  said  conveyance  or 
transfer  ;  which  memorial  and  indorsement  the  said  company  then,  and  before  the 
said  call  was  payable,  made  according  to  the  act;  and  thereupon,  and  before  the  call 
became  due  and  payable,  to  wit,  on  the  7th  of  April,  the  company  duly  received  the 
said  conveyance,  and  then  duly  entered  the  memorial  in  the  company's  book,  and 
then  duly  indorsed  the  entry  of  the  memorial  on  the  said  conveyance,  according  to 
the  act,  and  then  accepted  the  said  transfer  of  shares  ;  whereby  the  defendant  then 
and  before  the  said  call  became  payable,  ceased  to  be  the  proprietor  of  the  said 
shares,  and  ceased  to  be  liable  to  the  said  call  under  the  provisions  of  the  act. 
Verification. 

The  court  of  Common  Pleas  (on  special  demurrer  to  the  plea)  held  that  the  declara- 
tion, not  alleging  that  the  defendant,  "being  a  proprietor,  is  indebted,"  &c,  disclosed 
no  cause  of  action  :  but  that,  assuming  that  it  did  disclose  a  sufficient  cause  [901]  of 
action,  it  was  well  answered  by  the  plea,  which  was  good  in  substance,  because  it 
shewed  that  the  defendant  had  transferred  his  shares  and  entered  a  memorial  of  the 
transfer  before  the  call  was  payable,  and  was  therefore  not  liable,  and  good  in  form, 
because  it  admitted  all  the  matters  of  fact  stated  in  the  declaration  (viz.  that  the 
defendant  was  a  proprietor,  that  a  call  was  made,  and  that  it  remained  unpaid),  and 
that,  by  introducing  affirmative  matter  not  inconsistent  with  those  facts,  shewed  that, 
notwithstanding  those  facts,  the  defendant  was  not  liable  :  and  that  the  plea  properly 
concluded  with  a  verification,  as  it  confessed  and  avoided  the  matters  stated  in  the 
declaration  (a)1. 

Upon  this  judgment  the  plaintiffs  brought  a  writ  of  error.  The  errors  assigned 
were  argued  before  Lord  Abinger  C.  B.,  Parke  B.,  Patteson  J.,  Alderson  B.,  Cole- 
ridge J.,  Rolfe  B.,  and  Wightman  J. 

Bovill,  for  the  plaintiff's  in  error,  reurged  the  arguments  used  in  the  court  below, 
and  submitted  that  the  declaration  was  sufficient  upon  general  demurrer;  and  that 
the  plea  was  clearly  bad  as  amounting  to  never  indebted  ;  The  Edinburgh  and  Leith 
Railway  Company  v.  Hebblewhitt  (6  M.  &  W.  707,  8  Dowl.  P.  C.  802,  2  Railw.  Cas.  237). 

Biggs  Andrews,  contra.  The  declaration  is  bad,  for  not  alleging,  according  to  the 
form  given  by  the  ninety-eighth  section  of  the  act,  that  the  defendant,  being  a  pro- 
prietor of  shares,  is  indebted.  He  also  relied  upon  the  judgment  of  the  court  below, 
as  shewing  that  the  plea  was  good,  and  cited  Can-  v.  Einchliff  (4  B.  &  C.  547, 
7  I  >.  &  P.  42). 

[902]  Lord  Abinger  C.  B.  Though  not  in  literal  conformity  with  the  ninety- 
eighth  section,  I  think  the  declaration  is  sufficient.  It  states  that  the  defendant  was 
a  proprietor,  and  that  he  is  indebted  ;  that  is  clearly  sufficient  upon  general  demurrer. 

The  plea  is,  substantially,  a  denial  that  the  defendant  ever  was  indebted  ;  it  is  an 
argumentative  general  issue. 

Parke  B.  According  to  the  true  meaning  of  the  ninety-eighth  section,  the 
declaration  is  clearly  sufficient.  The  plea  is  bad,  as  being  a  mere  argumentative 
denial  that  the  defendant  ever  was  indebted  to  the  company  (a)2. 

The  rest  of  the  court  concurring, 

Judgment  reversed. 

Memoranda. 

In  the  course  of  the  last  vacation,  the  Right  Hon.  Thomas  Erskine  resigned  his 
seat  as  one  of  the  judges  of  this  court,  to  which  he  had  been  appointed  on  the  9th  of 
January  1839. 

On  the  sixth  day  of  this  term,  William  Erie,  Esq.,  of  the  Inner  Temple,  one  of 

(a)1  Vide  5  Scott,  N.  R.  127,  2  Dowl.  N.  S.  143,  2  Railw.  Cas.  679. 
(a)s  Vide  Michel  v.  Wallingtm,  M.  21  H.  6,  fo.  2,  pi.  2. 
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Hit  Majesty's  counsel,  was  called  to  the  degree  of  the  coif,  and  gave  rings  with  the 
motto,  "tenax  justitise."  On  the  following  day  he  took  the  oaths  and  his  seat  as  one 
of  the  judges  of  this  court,  in  the  room  of  Mr.  Justice  Erskine.  He  afterwards 
received  the  honor  of  knighthood. 

[903]    Casks  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Michaelmas  Term,  in  the  Eighth  Year  of  the  Reign  of  Victoria. 

The  judges  who  usually  sat  in  banco  during  this  term  were,  Tindal  C.  J.,  Colt- 
man  .1.,  Maule  J.,  Cresswell  .1. 

Caunce  v.  Spanton.     Nov.  6,  1844. 

[8.  C.  8  Scott,  N.  E.  714;  14  L.  J.  C.  P.  23 ;  8  Jur.  1008.] 

In  trover,  a  demand  and  a  refusal  on  the  ground  of  a  claim  of  right  by  a  third 
party,  is  evidence  of  a  conversion. 

Trover,  for  a  cart.  Plea,  not  guilty,  under  which,  it  had  been  agreed,  under  a 
judge's  order,  that  the  defence  of  lien  might  be  set  up.  A  summons  had  been  taken 
out  by  the  defendant  to  add  a  plea  of  "  not  possessed  "  (a)1,  which  summons  had  been 
dis-[904]-missed  by  an  order  of  Tindal  C.  J.,  upon  the  terms  above  stated  (a)2. 

At  the  trial  before  Cresswell  J.,  at  the  sittings  for  London  after  last  term,  the 
evidence  of  the  conversion  was,  that  the  plaintiff  demanded  the  cart  of  the  defendant 
(upon  whose  premises  it  had  been  standing),  and  at  the  same  time  ottered  to  pay 
whatever  might  be  due  for  the  standing;  but  that  the  defendant  refused  to  deliver  it 
up,  upon  the  ground  that  one  Bartlett  was  a  part-owner  of  it  (b),  and  that  he  had 
given  the  defendant  an  indemnity.  The  learned  judge  ruled  that  this  was  sufficient 
evidence  of  a  conversion  ;  and  the  plaintiff  obtained  a  verdict,  damages  161. 

Byles  Serjt.  now  moved  for  a  new  trial,  upon  the  ground  of  misdirection.  He 
submitted  that  demand  and  refusal  is  not  evidence  of  a  conversion  where  the  party 
has  a  lien  upon  the  chattel;  Stancliffe  v.  Hardwick  (2  C.  M.  &  B.  1,  5  Tyrwh.  551, 
3  Dowl.  P.  C.  762).  [Maule  .1.  Here,  the  ground  of  refusal  is,  a  claim  of  right  on 
(he  part  of  Bartlett.] 

Per  curiam.     Rule  refused  (</). 

[905]     Rastrich  v.  Beckwith,  Dye,  and  Kitton.     Nov.  13,  1844. 

The  rule,  that  a  privileged  person  loses  his  privilege  if  sued  with  an  unprivileged 
person,  is  not  affected  by  the  2  W.  4,  c.  39. — A.  and  B.,  both  being  attorneys  of 
B.  R.  B.  being  also  an  attorney  of  C.  P.,  were  sued  in  the  latter  court. — -Held,  that 
A.  could  not  insist  upon  his  privilege  of  bring  sued  in  li.  K. 

Assumpsit,  for  work,  labour,  materials,  journeys,  and  attendances  ;  for  money 
paid  ;  and  for  money  due  upon  an  account  stated. 

Plea,  by  the  defendant,  George  Arthur  Dye:  that,  before  and  at  the  time  of  the 
commencement  of  the  suit,  each  of  the  three  defendants  was,  and  from  thence 
continually,  had  been  and  still  was,  one  of  the  attorneys  of  the  court  of  our  Lady  the 
Queen,  before  the  Queen   herself,  and  had  prosecuted  and  defended,  and  still  did 

(«)'    Supposing  "not  possessed"  had  been   pleaded,  quaere  whether  upon  proof  of  a 

joint   possession  in  the  plaintiff  and   Bartlett,  the  defendant  would  not  nave  been 

entitled  to  a  verdict,  on  the  ground  that  an  allegation  of  seisin  or  of  possession, 
generally,  must  be  taken  to  import  an  assertion  of  sole  seisin  or  sole  possession.  See 
Edwards  v.  Bishop  of  Exeter,  5  New  Cases,  660 ;  ante,  I7.">,  n. 

(a)*  See  White  v.  Teal,  12  A.  &  EL  106. 

(//)  The  refusal  being  accompanied  by  ■<  statement  of  the  ground  of  that  refusal, 

qu»re  whether  the  allegation  of  part  ownership  would  not  have  1 n  evidence  under 

a  plea  of  "not  possessed,"  to  negative  the  sole  possession  ;  vide  supra,  903  (a). 

(•I)  And  see  Hotm/mini  v.  Sill,  1  Campb.  110,  n.  ;  Thompson  v.  Trail,  2  Carr.  &  P. 
334,  and  6  B.  &  C.  36  ;  Thompson  v.  Small,  I  C.  B.  328. 
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prosecute  and  defend,  divers  suits  and  pleas  in  the  said  court,  &c.  for  divers  liege 
subjects  of  our  said  Lady  the  Queen,  as  their  attorney  ;  and  that  he,  Dye,  and  all 
other  the  attorneys  of  the  last-mentioned  court,  prosecuting  and  defending  suits  and 
pleas  for  their  clients  in  that  court,  ought,  by  an  antient  and  laudable  custom,  from 
time  immemorial  used  and  approved  of,  according  to  the  laws  and  customs  of  this 
realm,  and  the  liberties  and  privileges  of  the  last-mentioned  court,  to  be  free  and 
exempt  from  being  compelled  against  their  will,  and  had  not,  nor  had  any  of  them, 
at  any  time  or  times  whatsoever  theretofore,  been  used  or  accustomed  to  be  compelled 
to  answer  any  plea  or  plaint  in  any  action  personal  (pleas  of  freehold,  felony,  and 
appeals  only  excepted),  before  any  justice  or  minister  of  our  said  Lady  the  Queen,  or 
other  judge  whatsoever,  in  any  court  whatsoever,  except  before  the  justices  of  our 
said  Lady  the  Queen,  before  the  Queen  herself  : — Verification,  and  prayer  of  judgment 
if  the  said  court  of  our  Lady  the  Queen  of  the  Bench  will,  or  ought  to  take  cognizance 
of  the  said  plea. 

Replication — that,  notwithstanding  any  thing  by  the  defendant  Dye  in  his  said 
plea  above  alleged,  the  court  [906]  of  our  said  Lady  the  Queen  of  the  Bench  before 
Her  Majesty's  Justices  of  the  Bench  here,  ought  to  take,  and  will  take  cognizance  of 
the  plea  aforesaid,  because  the  defendant  Kitton,  before  and  at  the  time  of  the  com- 
mencement of  the  suit,  was,  and  still  is,  one  of  the  attorneys  of  the  same  court, 
admitted  to  prosecute  and  defend  suits  and  pleas  in  the  same  court,  for  the  subjects 
of  our  said  Lady  the  Queen,  as  their  attorney  : — Verification. 

Rejoinder — that  the  defendant  Lye  ought  not  to  be  compelled  to  answer  to  the 
plaintiff  in  the  said  court  here  ;  because,  before,  and  at  the  time  of,  the  commence- 
ment of  the  suit,  the  defendant  Kitton  was,  and  from  thenceforward  had  been,  and 
still  was,  one  of  the  attorneys  of  the  court  of  our  Lady  the  Queen  before  the  Queen 
herself,  and  had  prosecuted  and  defended,  and  still  did  prosecute  and  defend,  divers 
suits  and  other  pleas  in  the  said  court,  &c,  for  divers  liege  subjects  of  our  said  Lady 
the  Queen  as  their  attorney  : — Verification. 

Special  demurrer,  assigning  for  causes,  that  the  defendant  Dye,  in  or  by  his  said 
rejoinder,  had  not  traversed  or  denied  the  fact,  stated  in  the  replication,  of  the  defen- 
dant Kitton  being  an  attorney  of  the  court  of  the  Bench  here;  nor  had  he,  in  any 
manner,  confessed  and  avoided  the  same  fact ;  that  the  fact  of  Kitton  being  an 
attorney  of  the  court  of  our  Lady  the  Queen,  before  the  Queen  herself,  was  immaterial 
and  led  to  an  immaterial  issue,  and  was  a  repetition  only  of  a  statement  already 
contained  in  the  plea,  and  was  sufficiently  confessed  and  avoided  by  the  replication 
thereto ;  that  the  defendant  Dye,  in  and  by  his  said  rejoinder,  admitted  that  Kitton 
was  and  is  an  attorney  of  the  court  of  our  Lady  the  Queen  of  the  Bench  here,  and 
that  Kitton,  being  an  attorney  of  that  court,  although  an  attorney  of  the  court  of 
our  Lady  the  Queen,  before  the  Queen  herself,  likewise,  was  not,  nor  is,  privileged  to 
be  sued  in  [907]  the  last-mentioned  court  only,  and  therefore  the  defendant  Dye, 
being  sued  in  this  action  jointly  with  a  person  not  privileged,  was  himself  not 
privileged  to  be  sued  in  such  court ;  that  the  defendant  Dye,  being  sued  in  this  action 
jointly  with  others,  could  not  avail  himself  of  any  privilege  not  claimed  by  his 
co-defendants  ;  that  it  did  not  appear  by  the  rejoinder  that  either  Kitton  or  the  other 
defendant,  Beckwith,  was  entitled  to,  or  claimed,  the  privilege  of  being  sued,  in  respect 
of  the  causes  of  action  in  the  declaration  mentioned,  in  the  said  court  of  our  Lady  the 
Queen  before  the  Queen  herself,  &e. 

Talfourd  Serjt.,  in  support  of  the  demurrer.  The  simple  question  in  this  case  is, 
whether  an  attorney  is  entitled  to  the  privilege  of  being  sued  in  that  court  of  which 
he  is  an  attorney,  when  a  co-defendant  with  another  attorney  who  may  properly  be 
sued  in  the  court  where  the  action  is  brought :  and  it  is  submitted  that  he  has  no 
such  right.  [Erie  J.  It  seems  to  be  the  case  of  an  unprivileged  person.]  This  action, 
being  ex  contractu,  must  be  brought  against  all  three  defendants  ;  and  one  of  them, 
the  defendant  Kitton,  is  an  attorney  of  this  court,  and  may  clearly  be  sued  here. 
The  rule  is,  that  where  an  attorney  is  sued  in  right  of  another, — as  executor,  for 
example, — or  is  sued  with  his  wife  for  a  debt  due  from  her  dum  sola,  or  with  an 
unprivileged  person,  he  loses  his  privilege ;  Bac.  Abr.  tit.  Privilege  (B.),  3,  citing  Pratt 
v.  Salt  (H.  8  G.  2,  B.  R.),  Roberts  v.  Mason  (1  Taunt.  254);  in  which  latter  case 
Heath  J.  said,  "  An  attorney  if  sued  with  another,  loses  his  privilege  :  otherwise  there 
must  be  two  actions  instead  of  one "  (ib.  256).  [Tindal  C.  J.  That  precise  reason 
would  not  apply  here ;  for  there  would  be  no  necessity  to  bring  an  action  in  two 
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courts,  as  the  three  defendants  are  all  of  them  attorneys  of  the  [908]  Queen's  Bench.] 
The  plaintiff  is  not  bound  to  find  out  whether  there  is  any  court  in  which  they  could 
all  be  sued,  having  a  right  to  sue  Kitton  in  this  court.  In  Neivton  v.  Harland  (4  N.  C. 
I'  i'i.  (>  Scott,  186,  6  Dowl.  P.  C.  630),  which  was  an  action  by  a  barrister  and  his 
wife  for  an  assault  upon  the  latter,  this  court  held  that  the  plaintiff  could  not,  by 
virtue  of  his  privilege  as  banister,  restore  the  venue  to  another  county,  it  having 
been  changed  by  the  defendant.  The  principle  is  further  illustrated  in  2  Roll.  Abr. 
tit.  Privilege  (F.),  4  (17  Vin.  Abr.  518),  and  in  Branthvait\\.  Blackerby  (2  Salk.  544. 
S.  C.  per  nom.  Broadwaite  v.  Blackerby,  12  Mod.  163).  The  7  W.  4  &  1  Vict.  c.  56, 
s.  4,  by  which  attorneys  admitted  of  one  court,  may  practise,  and  recover  costs  for 
business  transacted,  in  another,  probably  makes  no  difference  in  the  case. 

Channell  Serjt.,  contra.  The  old  law  was  undoubtedly  as  stated  on  the  other  side, 
for  the  reason  given  by  Heath  J.  in  Roberts  v.  Mason.  An  attorney  formerly  must 
have  been  sued  by  bill,  and  another  party  by  original ;  and  therefore  if  the  attorney 
could  have  claimed  his  privilege  where  he  was  sued  with  an  unprivileged  party  it 
would  have  rendered  two  writs  or  processes,  of  a  different  nature,  necessary.  Rainsbottom 
v.  Harcourt  (4  M.  &  S.  585)  shews  the  reason  of  the  rule  more  clearly.  It  was  there 
held  that  an  attorney  sued  by  bill  jointly  with  a  member  of  parliament,  did  not  lose 
his  privilege,  because  both  defendants  might  be  sued  by  bill.  But  now  that  the  pro- 
ceeding by  bill  is  taken  away  by  the  uniformity  of  process  act,  2  W.  4,  c.  39,  the 
reason  no  longer  exists  for  disallowing  an  attorney  his  privilege  when  a  co-defendant 
with  an  unprivileged  person,  though  the  attorney's  privilege  to  be  sued  in  his  own 
court  is  not  abolished ;  Pitt  v.  Pocock  (2  C.  &  M.  146,  4  Tyrwh.  85.  S.  C.  (per  nom. 
Keep  v.  Biggs  and  Pocock),  2  Dowl.  P.  C.  278),  Lewis  v.  Kerr  (2  M.  &  W.  226),  Prior  v. 
[909]  Smith  (6  Dowl.  P.  C.  299).  In  the  last-mentioned  case  Patteson  J.  in  reference 
to  the  7  W.  4  &  1  Vict.  c.  56,  s.  4,  said,  "  The  words  of  the  statute  shew  that  he 
(the  attorney)  may  come  here  voluntarily  ;  he  cannot  be  compelled  to  come  here." 
And  in  giving  judgment  his  lordship  added,  "  The  act  of  parliament,  by  itself,  does 
not  render  an  attorney  liable  to  the  process  of  another  court,  so  as  to  destroy  his 
privilege."  It  is  clear  that  all  the  defendants  might  have  been  sued  in  the  Queen's 
Bench,  as  Kitton  is  an  attorney  of  that  court.  The  allegation  in  the  plea,  that  the 
twi  i  defendants,  Beckwith  and  Kitton,  are  attorneys  of  the  Queen's  Bench,  may  perhaps 
be  rejected  as  surplusage.  (The  learned  serjeant  also  referred  to  Serjt.  Savggs's  case 
(Bac.  Abr.  tit.  Privilege  (B.),  2  :  and  see  S.  C.  2  Lev.  129,  2  Mod.  296).) 

Talfourd  Serjt.,  in  reply.  There  is  no  reason  why  the  old  rule  should  not  still 
prevail.  If  the  case  were,  that  two  of  the  three  defendants  were  attorneys  of  the 
Queen's  Bench,  and  the  third,  an  attorney  of  the  Common  Pleas,  upon  the  argument 
on  the  other  side,  the  plaintiff  could  not  sue  them  at  all.  [Tindal  C.  J.  Suppose  the 
action  had  been  brought  in  the  Queen's  Bench,  could  Kitton  have  pleaded  his  privilege 
to  be  sued  in  this  court?]  Clearly  not.  [Maule  J.  If  a  party  is  an  attorney  in  two 
courts,  the  plaintiff  may  elect  in  which  he  will  sue  him.]  That  has  been  done  here. 
The  uniformity  of  process  act  has  no  application.  [Tindal  ('.  J.  It  gets  rid  of  the 
difficulty  as  to  the  different  form  of  the  process.]  But  here  the  question  is,  as  to  the 
privilege  of  being  sued  in  a  particular  court  only,  not  as  to  the  form  of  the  process. 

Tindal  C.  J.  In  this  case  it  is  clear  that  the  defendant  Kitton,  being  an 
attorney  of  this  court,  has  no  [910]  privilege  to  remove  the  suit  into  the  court  of 
Queen's  Bench.  If  he  cannot  do  so,  it  would  be  a  singular  state  of  things  that  the 
defendant  Dye  should  lie  able  so  to  remove  it.  As  against  Kitton  the  action  is 
properly  brought  in  this  court.  And  it  appears  to  me  the  difficulty  is  unanswerable, — 
that  if  the  defendant  Dye  might  now  remove  the  suit  into  the  Queen's  Bench  because 
he  is  an  attorney  of  that  court,  when  the  cause  got  there  Kitton  might  bring  it  back 
to  this  court,  upon  the  ground  that  he  is  an  attorney  here  (a),  I  think  we  must  stand 
upon  the  old  rule,  that  when  a  privileged  person  is  sued  with  an  unprivileged  person, 
the  privilege  of  the  former  is  lost;  and  hold  that  this  rule  is  nol  affected  by  the 
2  \\  .  1,  c  39,  or  the  cases  cited  by  my  brother  Channell. 

Coi.tman  .1.  If  the  defendant  Kitton  were  not  an  attorney  of  the  Queen's  Bench, 
there  would  be  no  difficulty  in  the  case.     But  the  fact  of  Kitton 's  being  an  officer  of 

(a)  This  difficulty  would  arise  where  one  defendant  was  an  attorney  of  one  court 
only,  and  his  co-defendant  an  attorney  of  another  court  only  ;  though  not  in  this 
particular  case,  Kitton  being  an  attorney  of  both  courts. 
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that  court,  will  not  prevent  his  being  sued  here.  Otherwise,  it  would  impose  upon 
the  plaintiff  the  difficulty  of  ascertaining  in  what  court  all  the  parties  were  attorneys. 
I  think  the  case  falls  within  the  antient  rule. 

Maule  J.  I  am  of  the  same  opinion.  The  argument  that  appears  chiefly  to  be 
relied  upon  on  behalf  of  the  defendant  is,  that  the  uniformity  of  process  act  has  taken 
away  the  reason  of  the  former  rule,  and  therefore  that  the  privilege  remains.  Now, 
that  may  be  true  as  regards  that  particular  privilege  where  a  different  process  would 
issue  in  the  two  cases  ;  but  here  [911]  his  privilege  of  being  sued  in  a  different  court 
is  quite  independent  of  that  other  privilege,  and  the  rule  still  applies  to  it. 

Erle  J.  It  appears  to  me  that  the  rule — which  I  take  to  be,  that  a  privileged 
person  sued  with  an  unprivileged  person,  loses  his  privileges — is  not  altered  by  the 
operation  of  the  uniformity  of  process  act.  That  act  relates  only  to  the  mode  of 
proceeding.  But  the  privilege  of  being  sued  in  his  own  court  is  of  a  distinct  character  ; 
and  the  old  rule  equally  applies  to  that  privilege.  Otherwise,  if  an  action  were 
brought  against  two  attorneys,  one  an  attorney  of  the  court  of  Queen's  Bench  and  the 
other  an  attorney  of  the  court  of  Common  Pleas,  each  might  suspend  the  action  at 
pleasure  (a).     I  think  the  defence  fails. 

Judgment  of  respondeat  ouster  (/»). 


[912]     Sarah  Aspinall  and  Elkanah  Aspinali.  v.  James  Arms 
and  Others.     Nov.  8,  1844. 

A  will  contained  the  following  clauses : — "  I  give,  devise  and  bequeath  the  whole  of 
my  property,  real  and  personal,  whatsoever  and  wheresoever,  to  my  daughter  E., 
to  her  heirs  and  assigns  for  ever;  provided  she,  at  a  proper  time,  intermarries  and 
should  have  no  chili  lien  ;  then  and  in  that  case  I  give  the  whole  of  my  property  as 
aforesaid  described,  to  my  nephew  L.,  except  1001.  to  my  godson  B.,  son  of  my 
brother  J.,  when  he  shall  attain  his  twenty-first  year;  and  in  case  he  should  die 
before  he  attains  the  age  of  twenty-one,  I  give  the  same  sum  of  1001.  to  my  brother 
J.,  to  him,  his  heirs  and  assigns  for  ever  ;  but  nevertheless,  providing  my  daughter 
E.  should  not  have  child  or  children  lawfully  begotten  in  wedlock,  1  still  give  all 
my  real  and  personal  property  to  her  and  for  her  own  use  during  her  natural  life,  and 
at  her  death  to  be  equally  divided  amongst  her  children  then  living,  share  and  share 
alike,  to  them,  their  heirs  and  assigns  for  ever ;  and  in  case  of  the  deaths  of  any  of 
my  daughter's  children  before  they  attain  the  age  of  twenty-one,  in  that  case  I 
devise  and  give  to  the  survivor  or  survivors,  equal  share  or  shares  of  such  sum  or 
sums  as  may  be,  to  be  divided  equal  amongst  them,  their  heirs  and  assigns  forever; 
and  should  it  so  happen  that  all  my  daughter's  children  should  die  except  one,  then 
the  whole  of  my  bequests  to  be  given  that  child,  he  or  she  attaining  twenty-one 
years  of  age  ;  and  should  that  one  child  die  without  issue,  then  I  give  and  bequeath 
all  my  real  and  personal  estate,  whatsoever  or  wheresoever  as  aforesaid,  to  my 
nephew  L.  and  my  godson  B.,  to  them,  their  heirs  and  assigns  for  ever,  after  the 
death  of  my  daughter  E." — E.  survived  the  testator,  and  died  unmarried  : — Held, 
that  she  became  entitled  to  the  fee-simple  in  the  real  estate,  and  to  the  absolute 
interest  in  the  leasehold  estate. 

The  following  case  was  sent  to  the  judges  of  this  court,  pursuant  to  an  order  of  Sir 
James  Wigram  V.  C.  of  the  24th  November  1843  : 

Elkanah  Aspinali,  the  testator  in  the  pleadings  named,  was,  at  the  time  of  making 
his  will,  and  thenceforward  until  the  time  of  his  decease,  seised  of  the  inheritance  in 
fee-simple  in  certain  freehold  messuages  in  the  county  of  York,  and  at  the  time  of  his 
decease  was  also  possessed  of  leasehold  estates  in  that  county,  and  other  personal 
property  ;  and  being  so  seised  and  possessed,  the  said  Elkanah  Aspinali  duly  made  and 
published  his  last  will  and  testament  in  writing,  bearing  date  the  24th  day  of  March 
1817,  and  which  will  was  duly  executed  [913]  by  him  in  the  manner  then  required  for 

(a)  This  would  be  not  altogether  unlike  the  old  practice  in  this  court,  of  fourcher 
par  essoin  or  vicissim  essoniare.  Vide  statute  Westminster,  2,  c.  43 ;  Brooke's 
Abridgment,  tit.  Fourcher  et  fourehing ;  2  Inst.  250;  Booth  on  Real  Actions,  16. 

(b)  And  see  Launder  v.  Cohayn,  Barnes,  44  ;  Richards  v.  S'etrte,  3  Price,  197. 
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rendering  valid  devises  of  freehold  estates;  and  such  will  was  in  the  words  and  figures 
following  ;  that  is  to  say, 

"  In  the  name  of  God,  Amen,  I,  Elkanah  Aspinall,  of  the  township  of  Barlly  and 
pariah  of  Heriihorough  in  the  county  of  York,  stone-merchant,  in  perfect  health  of 
body,  and  of  sound  mind,  memory,  and  judgment,  do  publish  and  declare  this  to  be 
my  last  will  and  testament,  revoking  all  other  former  will  or  wills  heretofore  made, 
I  give,  devise,  and  bequeath  all  my  real  and  personal  estates  whatsoever  and  whereso- 
ever within  the  three  united  kingdoms  called  Great  Britain  or  whatever  may,  in  my 
lifetime  or  after  my  death,  fall  to  me  by  law  as  my  right  or  by  the  right  of  my  beloved 
wife  Elizabeth  Aspinall,  in  manner  as  follows  ;  viz.,   1st.  I  give  unto  my  said  wife 
Elizabeth,  during  her  natural  life,  or  until  her  marriage,  which  shall  first  happen  (sic), 
all  my  messuages,  houses  and  tenements,  hereditaments,  &c,  upon  which  I  now  live, 
called  Barlby  Bank,  in  the  township,  parish,  and  county  aforesaid  in  the  East  Riding 
of  the  county  of  York ;  also,  2dly,  I  give  unto  my  said  wife  Elizabeth  all  my  personal 
estate  and  effects,  including  my  stock  in  trade,  book-debts,  and  all  other  property  of 
what  nature  or  kind,  whatsoever  or  wheresoever,  to  my  said  wife  Elizabeth  during  her 
natural  life  or  marriage,  which  shall  first  happen  (sic) ;  should  I  be  in  possession  of  any 
ships,  sloops,  or  vessels,  part  or  parts,  at  the  time  of  my  death,  then  I  do  direct  that, 
as  soon  as  convenient,  my  executors  hereinunder-mentioned  will  sell  such  part  or  parts 
of  ships  or  vessels  as  I  may  be  entitled  to  at  the  time  of  my  death,  with  my  stock  of 
stone  I  may  then  have,  together  with  my  book-debts  and  other  monies  collect  up, 
with  the  sale  of  my  furniture  my  said  executors  may  think  proper  to  dispose  of,  and 
to  sell  and  make  all  as  above  into  lawful  money  or  cash  of  the  realm,  and  then  1  do 
direct  that  my  said  executors  will  [914]  place  the  said  moneys  or  cash  out  upon  real 
or  government  securities,  the  interest  arising  from  the  said  moneys  to  be  regularly  and 
from  time  to  time  paid  to  my  said  wife  Elizabeth  by  my  executors  during  the  time  of 
her  natural  life,  or  so  long  as  she  remaineth  my  widow,  and  no  longer  ;  after  her  death 
or  marriage,  which  shall  first  happen,  I  give,  devise,  and  bequeath  the  whole  of  my 
property  real  and  personal,  whatsoever  and  wheresoever,  of  what  kind  or  description 
soever  within  the  three  united  kingdoms  of  Great  Britain,  unto  my  dear  and  dutiful 
daughter  Eliza  Aspinall,  to  her,  her  heirs  and  assigns  for  ever,  provided  she,  at  a 
proper  time,  intermarries  and  should  have  no  children,  then  and  in  that  case  I  give 
the  whole  of  my  property  as  aforesaid  described,  to  my  nephew  Luke  Aspinall,  oldest 
son  of  my  brother  John  Aspinall,  except  1001.  to  my  godson  Bethel  Aspinall,  son  of 
my  brother  Job  Aspinall  of  Halifax,  when  he  shall  attain  his  twenty-first  year  ;  and 
in  case  he  should  die  before  he  attains  the  age  of  twenty-one,  I  give  the  said  sum  of 
1001.  to  my  brother  Job  Aspinall  of  Halifax,  to  him,  his  heirs  and  assigns  for  ever  ; 
but  nevertheless  providing  my  daughter  Eliza  should   not  have  child    or    children 
lawfully  begotten  in  wedlock,  I  still  give  all  my  real  and   personal   property  what  or 
wherever,  to  her  and  for  her  own  use  during  her  natural  life,  and  at  her  death  to  he 
equally  divided  amongst  her  my  daughter's  children  then  Living,  share  and  share  alike, 
to  them,  their  heirs  and  assigns  for  ever;    and  in  case  of  the  death  of  any  of  my 
daughter's  children  before  they  attain  the  age  of  twenty-one,  in  that  case  I  devise  and 
give  tu  the  survivor  or  survivors  equal  share  or  shares  of  such  sum  or  sums  as  may 
Be  tu  be  divided  equal  amongst  them,  their  heirs  and  assigns  for  ever;  and  should  it 
so  happen  that  all  my  daughter's  children  should  die,  except  one,  then  the  whole  of 
nay  bequests  to  be  given  that  child,  he  or  she  attaining  the  twenty  one  yens  of  age  ; 
and  [915]  that  one  child  should  die  without  issue,  then  1  give  and  bequeath  all  my 
real  and  personal  estates  whatsoever  or  wheresoever  as  aforesaid,  to  my  nephew   Luke 
Aspinall  and  my  godson  Bethel  Aspinall,  In  them,  their  heirs  ami  assigns  for  ever, 
after  the  death  of  my  daughter  Eliza;  but  should   I  not  leave  in  all,  1  may  have  a 
right  too,  at  the  time  of  my  decease,  sullicient  for  a,  maintenance  for  my  said  daughter 
from  the  interest  to  keep  or  support   her,  I  give,  in  that  case,  to  my  dear  daughter 
1001.  to  her  my  said  daughter  Eliza's  own  use,  .-mil   no  nunc  ;   I  therefore  do  nominate 
and  appoint   James   Audus,  gentleman,  in   the   Crescent    of   the   town  of  Selby,  in   the 

West  Riding  of  the  county  of  York,  together  with  my  dear  daughter  Eliza  Aspinall, 

as  joint  executors  of  this  my  last  will  and  testament,  that  after  paying  all  my  just 
debts,  tuiici.il,  and  testamentary  expenses,  together  with  proving  this  my  last  will  and 
testament,  they  my  joint  executors  will  apply  the  property  all  herein  to  my  bequests 
as  aforesaid.      As  witness  hereunto  1    subscribe  Interchangeably  my  hand  and  seal,  my 
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hand  to  the  first  sheet  at  the  foot  of  the  sheet,  my  hand  and  seal  to  this  second  sheet, 
this  twenty-fourth  day  of  March  in  the  year  of  our  Lord  One  thousand  eight  hundred 
and  seventeen.  "  Elkanah  Aspinall  (L.  S.). 

"Signed,  sealed,  published,  and  declared  by  the  above  named  Elkanah  Aspinall, 
as  and  for  my  last  will  and  "testament ;  in  the  presence  of  us,  who,  at  his  request,  and 
in  his  presence,  and  in  the  presence  of  each  other,  have  subscribed  our  names  as 
witnesses  thereto.  "  Sam  Staniland. 

"John  Clough. 

"  SOLN.    PlTCHFORTH." 

The  said  Elkanah  Aspinall  died  in  the  year  1820,  without  in  any  manner  altering 
or  revoking  the  said  [916]  will,  leaving  the  said  Elizabeth  Aspinall,  his  widow,  and 
the  said  Eliza  Aspinall,  his  only  child  and  heir-at>law  and  sole  next  of  kin,  and  the 
said  Luke  Aspinall,  John  Aspinall,  Bethel  Aspinall,  and  James  Audus,  all  in  his  will 
named,  him  surviving  ;  and  the  said  James  Audus  alone  proved  the  will  of  the  testator  ; 
and  he  assented  to  the  bequest  of  the  said  leasehold  estate. 

Eliza  Aspinall,  the  only  daughter  of  the  testator,  died  in  January  1824,  at  the 
age  of  twenty  years  and  upwards,  intestate  and  without  having  been  married,  and 
left  John  Aspinall,  her  uncle,  since  deceased,  her  heir  at  law,  and  also  the  heir  at  law 
of  the  said  Elkanah  Aspinall.  Administration  to  the  estate  of  Eliza  Aspinall  has 
since  been  granted  to  the  defendant  James  Audus,  who  is  now  the  personal  repre- 
sentative of  the  said  Eliza  Aspinall. 

John  Aspinall  died  in  April  1830,  having  duly  made  his  last  will  and  testament, 
dated  the  20th  July  1829,  whereby  he  gave  and  devised  all  his  real  and  personal 
estate  unto  his  wife  Elizabeth  Aspinall,  John  Brooke,  and  William  Latham  (all 
defendants  in  the  cause),  upon  certain  trusts,  for  the  benefit  of  his  wife,  children,  and 
grandchildren. 

Luke  Aspinall,  the  nephew  of  the  testator  Elkanah  Aspinall,  in  his  will  mentioned, 
died  in  March  1829,  having  duly  made  and  published  his  last  will  and  testament, 
bearing  date  the  13th  of  February  1827,  whereby  he  gave  and  devised  all  his  real  and 
personal  estate  whatsoever  unto  bis  wife  Sarah  Aspinall,  his  brother  Charles  Aspinall, 
and  his  brother-in-law  Joseph  Womersley  (all  parties  to  the  suit),  upon  certain  trusts 
for  the  benefit  of  his  wife  and  children. 

Elizabeth  Aspinall,  the  widow  of  the  testator  Elkanah  Aspinall,  died  in  October 
1838. 

Bethel  Aspinall,  the  testator's  godson,  is  still  living,  and  is  a  party  to  this  suit. 

[917]  In  December  1839,  a  suit  was  instituted  in  the  court  of  Chancery  by  the 
devisees  under  the  will  of  Luke  Aspinall,  against  the  personal  representative  of  the 
testator  Elkanah  Aspinall,  and  against  Bethel  Aspinall,  and  the  persons  claiming 
under  the  will  of  John  Aspinall,  to  administer  the  estate  of  the  said  Elkanah  Aspinall, 
and  to  decide  the  rights  of  the  parties  claiming  under  the  said  will,  and  under  the 
several  deceased  parties  therein  mentioned  ;  and  on  the  24th  of  November  1843,  the 
said  cause  came  on  to  be  heard  for  further  directions  before  Sir  James  Wigram  V.  C. ; 
whereupon  his  Honor  was  pleased  to  order  that  a  case  should  be  stated  for  the  opinion 
of  Her  Majesty's  court  of  Common  Pleas,  and  that  the  questions  upon  such  case 
should  be — 

1st.  What  interest,  in  the  events  which  have  happened,  Eliza  Aspinall  became 
entitled  to  in  the  real  estate  of  the  testator  Elkanah  Aspinall  under  his  will,  or  as 
heir  at  law  ;  and  what  interest  she  became  entitled  to  in  the  leasehold  estate  of  the 
said  testator. 

2d.  What  interest,  in  the  events  which  have  happened,  Luke  Aspinall  and  Bethell 
Aspinall  respectively  became  entitled  to  in  such  real  estate,  and  also  in  such  leasehold 
estate  under  the  will  of  the  said  testator. 

The  case  was  argued  before  Tindal  C.  J.,  Coltman,  Maule,  and  Erie  JJ. 

Sir  T.  Wilde  Serjt.  (with  whom  was  Malins)  for  the  plaintiffs  (the  claimants  under 
Luke  Aspinall,  the  nephew  of  the  testator).  The  testator's  daughter  having  died 
unmarried  and  without  issue,  his  nephew  Luke  took  the  whole  of  the  testator's  real 
and  personal  property,  under  the  will.  By  the  express  terms  of  the  clause  in  the  first 
part  of  the  will,  the  property  was  to  go  over  to  him,  in  case  the  daughter  married  and 
had  no  children  ;  and  in  the  clause  in  the  second  part,  it  was  to  go  over  in  case  her 
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children  should  die  before  twenty-one,  or  the  survivor  [918]  should  die  without  issue. 
[Tindal  C.  J.  The  clauses  would  seem  to  be  contradictory.  She  could  not  have 
children  which  the  law  could  recognise,  without  intermarrying.]  The  will,  it  is  to  be 
observed,  is  that  of  an  illiterate  party  ;  but  the  effect  of  the  two  clauses  taken  together 
is,  that  the  estate  was  to  go  over  if  she  died  unmarried,  and  consequently  without 
children  ;  that  is,  she  was  only  to  take  a  life-estate.  If  she  had  married,  in  no  case 
was  her  husband  to  take  any  interest.  After  providing  for  his  daughter  and  her  issue, 
the  object  of  the  testator's  bounty  was,  obviously,  his  nephew  Luke.  In  the  first 
part,  the  testator  had  not  stated,  in  express  terms,  what  estate  his  daughter  was  to 
take;  he  says,  in  case  of  her  intermarriage  and  having  no  children,  the  estate  is  to  go 
to  his  nephew,  with  the  exception  of  1001.  ;  the  testator  then  goes  on  to  say,  that  in 
another  event,  she  is  still  to  have  a  life-estate  ;  and  that  if  she  has  children  at  her 
death,  the  property  is  to  be  divided  among  them  ;  that  must  mean  her  legitimate  children, 
who  were  not  previously  provided  for.  The  court  will  not  presume  that  the  testator 
meant  to  provide  for  an  indefinite  number  of  illegitimate  children  of  his  daughter, 
then  an  infant  of  the  age  of  thirteen  (a).  If  a  reasonable  construction  can  be  discovered, 
it  is  not  to  be  rejected  because  there  may  be  some  difficulty  in  the  case.  Words  may 
be  transposed  in  order  to  give  effect  to  the  reasonable  intention  of  the  testator ;  Boon 
v.  Corn/mili  (2  Ves.  sen.  277).  The  defendants  must  contend  that  the  daughter's 
interest  was  to  go  over  if  she  married  and  had  no  children,  but  not,  if  she  remained 
single.  The  testator  was,  obviously,  not  averse  to  his  daughter's  marrying.  [Maule  J. 
Do  you  contend  that  the  word  "  not "  is  to  be  rejected  in  the  sentence  "  providing 
my  daughter  Eliza  should  not  have  child  or  children  lawfully  begotten  in  wedlock? "] 
[919]  Not  necessarily  ;  though  it  would  be  more  reasonable  to  reject  it  than  to  suppose 
the  testator  meant  to  provide  for  her  illegitimate  children.  But  the  word  need  not 
be  rejected.  The  meaning  would  then  be  this — the  testator,  recollecting  that  he  had 
not  distinctly  said  what  estate  his  daughter  was  to  take,  explains  that  she  was  to  have 
a  life  estate  only,  in  case  she  had  no  lawful  issue;  and  he  then  goes  on  to  provide  for 
such  lawful  issue  in  case  she  had  any.  The  will  bears  this  construction  without 
omitting  or  inserting  any  words.  [Maule  J.  If  the  daughter  took  an  estate  in  fee, 
your  claim  is  at  an  end.  It  is  clear  that  an  estate  in  fee  is  given  her  in  the  first  part  ; 
what  is  there  afterwards  to  take  it  out  of  her?]  The  latter  part  must  be  read  in  con- 
nection with  the  former ;  and  the  whole  together  shews  she  was  to  have  only  a  life- 
estate.  Two  events  are  spoken  of  with  reference  to  the  estate  going  over  to  Luke. 
If  she  has  legitimate  children,  it  is  not  to  go  over  to  him  in  the  first  instance  ;  if  none, 
it  is  to  go  over.  She  dies  without  children,  either  legitimate  or  illegitimate  ;  the  estate, 
therefore,  goes  over.  If  the  testator  had  intended  that  his  daughter  should  take  the 
whole  estate  in  case  she  did  not  marry,  such  a  circumstance  would  have  pressed  upon 
his  mind,  and  he  would  have  explained  himself  more  clearly.  What  reason  could 
there  be  why  the  testator  should  wish  the  estate  to  go  over  in  the  event  of  his  daughter's 
marrying  I 

Assuming  that  the  daughter  took  only  a  life-estate,  then  the  question  is,  what 
interest  Luke,  the  nephew,  took, — as  between  him  and  Bethel,  the  godson.  From  the 
firsl  part  of  the  will  it  is  clear  that  the  whole  of  the  property  goes  to  Luke,  with  the 
exception  of   1001.  to  Bethel.     Thai  expressly  and  precisely  defines  the  portion  of 

interest  which  each  is  to  take.  In  the  second  pail,  (he  testator  gives  and  bequeaths 
all    his  estates   "as  aforesaid  "   to   his   nephew  and  his  godson  :   ilia!    is,  not   as   [920] 

joint-tenants,  but  according  to  the  previous  distribution.  The  court  will  not  infer  a 
change  of  intention  on  the  part  of  the  testator  in  the  course  of  a  U-w  lines;  his  object, 
throughout,  is  more  clearly  to  explain  his  intention,  not  to  alter  it.  The  intention  is 
to  be  gathered  from  the  whole  will;  Eillersdon  v.  Lorn  (2  Hare,  355),  Ellicombe  v. 
Gompcrtz  (3  Myl.  &  Cr.  127),  Fcmghan  v.  Breek  (1  Turn.  A  Phil.  75). 

Talfourd  Serjt.  (with  whom  was  .1.  Humphrey),  for  the  devisees  of  John  Aspinall. 
The  learned  Serjeant  stated,  that  their  interest  would  require  that  he  should  contend 
that  the  testator's  daughter  took  an  estate  in  fee  ;  hut  that  lie  was  content  I  hat  the 
argument  on  behalf  of  the  claimants  under  Luke  Aspinall,  the  nephew,  .should  prevail, 
so  that  Bethel,  the  gods did  not  take  the  whole.     As  authorities  to  shew  that  th.' 

court   would   not    give   effect  to  a  devise   to   illegitimate   children    not  in  esse,  he  cited 

(a)  The  case  states  (supra,  916),  that  the  will  was  made  in  L817,  and  that  Eliza 
Aspinall  died  in   1821,  aged  20  years  and  upwards. 
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Blodwell  v.  Edwards  (Cro.  El.  509),  and  Met/mm  v.  The  Luke  of  Devon  (1  P.  Wms.  529  : 
and  see  4  Vin.  Abr.  tit.  Bastard  (P)). 

Channell  Serjt.  (with  whom  was  W.  Rogers),  for  Bethel  Aspinall  (the  godson  of 
the  testator).  The  testator's  daughter  having  died  unmarried  and  without  issue,  Luke 
the  nephew,  and  Bethel  the  godson  (who  is  also  a  nephew  of  the  testator,)  took  the 
whole  property  as  joint-tenants  ;  and,  the  former  being  dead,  the  latter  is  entitled  to 
the  entirety.  The  argument  on  his  behalf  is  the  same  as  that  on  behalf  of  the  claimants 
under  Luke  Aspinall,  as  to  the  daughter  taking  only  a  life-estate ;  but  it  is  submitted 
that  upon  her  death,  it  would  not  go  over,  according  to  the  language  of  the  first  clause 
in  the  will :  that  is,  the  whole  to  Luke,  except  1001.  to  Bethel,  but  according  to  the 
second  ;  that  is  the  whole  [921]  to  Luke  and  Bethel,  their  heirs  and  assigns.  The 
testator  intended  to  give  a  life-interest  to  his  wife,  and  then  to  his  daughter ;  and 
then,  in  the  event  of  the  latter  marrying  and  having  no  issue,  there  is  a  devise  over 
of  the  whole  to  Luke  in  fee,  except  1001.  to  Bethel.  That  clause  is  to  be  read  thus, 
"  in  that  case  I  give  the  whole  of  my  property,  as  aforesaid  described,  to  my  nephew 
Luke  Aspinall,  eldest  son  of  my  brother  John  Aspinall,  to  him,  his  heirs  and  assigns, 
for  ever  ; "  the  remaining  part  of  the  sentence,  containing  the  exception  as  to  1001., 
being  to  be  read  as  a  parenthesis.  The  disposition  of  the  property  is  entirely  dependent 
upon  the  event  of  the  daughter's  marriage.  Then,  the  second  clause  gives  the  daughter 
a  life-estate ;  and  provides  that  if  she  has  several  children  they  are  to  share  alike,  and 
if  only  one  shall  survive  and  shall  die  without  issue,  then,  there  is  a  devise  over  of  the 
whole  to  Luke  and  Bethel,  as  joint-tenants.  It  may  lie  said  that  this  devise  could 
only  take  effect  on  the  birth  of  children,  ami  that  such  condition  has  not  been  performed  ; 
but  the  true  construction  is,  that  in  the  first  clause,  the  marriage  of  the  daughter  is 
a  condition  ;  but  in  the  second,  the  devise  to  the  children  is  a  preceding  limitation, 
and  is  not  a  condition.  In  Fearne,  on  Contingent  Remainders  (pages  508,  509,  9th  ed.) 
it  is  said,  "  Where  a  devise  is  upon  a  condition  annexed  to  a  preceding  estate, 
that  is,  where  it  is  made  after  a  preceding  executory  or  contingent  limitation,  or  is 
limited  to  take  effect  on  a  condition  annexed  to  any  preceding  estate,  if  that  preceding 
limitation  or  contingent  estate  never  should  arise  or  take  effect,  the  remainder  over 
will,  nevertheless,  take  place  ;  the  first  estate  being  considered  only  as  a  preceding 
limitation,  and  not  as  a  preceding  condition  to  give  effect  to  the  subsequent  limitation." 
And  again  (page  237),  "  As  an  instance  of  that  class  where  subsequent  estates  were 
limited  on  a  conditional  determination  of  a  preceding  estate,  and  such  preceding  estate 
never  took  effect  [922]  at  all,  we  may  refer  to  the  case  (a)  of  a  devise  to  trustees  for 
eleven  years,  remainder  to  the  first  and  other  sons  of  B.  successively  in  tail-male, 
provided  they  should  take  the  testator's  surname  ;  and  in  case  they  or  their  heirs 
should  refuse  to  take  the  testator's  surname,  or  die  without  issue,  remainder  to  the 
first  son  of  C,  remainder  over.  B.  died  without  having  had  any  son ;  C.  had  a  son  at 
the  time  of  the  devise.  The  court  did  not  agree  as  to  the  validity  of  the  devise  to 
the  first  son  of  B. — being  after  a  term  of  years  without  any  preceding  freehold  to 
support  it ;  but  resolved,  that  the  subsequent  limitation  to  the  first  son  of  C,  who  was 
then  in  esse  and  capable,  took  effect ;  and  that  the  preceding  limitation  to  the  first 
son  of  B.,  or  the  condition  thereto  annexed,  did  not  operate  as  a  precedent  condition, 
which  must  happen,  to  give  effect  to  the  subsequent  limitation  to  the  son  of  C.  but 
was  only  a  precedent  estate  attended  with  such  limitation."  The  marriage  therefore 
being  a  condition  of  the  first  devise  to  Luke,  and  such  condition  not  having  been 
performed,  that  devise  does  not  take  effect ;  but  the  second,  as  to  which  there  is  no 
condition,  does. 

If  it  is  not  so,  then  the  second  devise  is  inconsistent  with  the  first,  in  which  case 
the  second  must  prevail  (i).     There  is  a  difference  in  the  period  at  which  the  devolution 

(a)  Scatterwood  v.  Edge,  1  Salk.  229,  12  Mod.  278,  1  Eq.  Cas.  Ab.  189. 

(/*)  The  statute  of  wills  (32  H.  8,  c.  1)  requiring  no  signature  or  other  formal 
recognition  of  a  will,  each  clause  operated  from  the  moment  it  was  written,  and  when 
it  was  the  last  will  of  the  testator.  It  was  therefore  commonly  said  that  "  where  there 
are  contrarieties  in  the  several  parts  of  a  deed  or  a  fine,  the  first  part  shall  stand ;  and 
the  last,  in  wills,  if  they  be  not  reconcilable."  Jenk.  Cont.  96.  The  maxim  has  been 
continued  after  the  foundation  has  failed  ;  the  signature  required  by  the  statute  of 
frauds  and  the  7  W.  4  and  1  Vict.  c.  26,  adopting  and  authenticating  the  several 
preceding  clauses  as  one  continuous  whole,  as  fully  as  the  sealing  and  delivery  of  a 
deed. 
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of  estate  would  take  place  in  the  two  cases.  Under  the  first  devise  it  would  take 
effect  on  the  death  of  the  testator's  daughter  unmarried.  Under  the  second,  twenty 
[923]  years  might  run  before  it  could  take  effect,  as  that  devise  is  not  to  come  into 
operation  till  the  death  of  the  surviving  child  at  the  age  of  twenty-one.  It  has  been 
attempted  to  reconcile  the  two  devises;  but  in  order  to  do  that,  the  words  "to  them, 
their  heirs  and  assigns  for  ever,"  must  be  struck  out  of  the  second  devise.  It  is  also 
said  that  the  latter  is  substantially  a  repetition  of  the  former;  but  in  the  former,  the 
words  are  "his  heirs"  (meaning  the  heirs  of  Luke  alone),  in  the  latter,  "  their  heirs" 
|  meaning  the  heirs  of  Luke  and  Bethel).  The  words  "  as  aforesaid  "  in  the  latter  clause 
refer  to  the  property,  and  mean  "  as  aforesaid  described."  It  may  be  asked  why,  in 
the  event  of  the  marriage  of  the  daughter  and  failure  of  issue,  should  Luke  take  all 
but  1001.,  and  in  the  event  of  there  being  children  (either  with  or  without  marriage), 
and  of  their  not  attaining  the  age  of  twenty-one,  Lethel  should  take  as  joint-tenant 
with  Luke  :  but  the  postponement  of  the  period  when  the  two  nephews  would  take 
in  the  latter  event,  might  be  a  reason  for  the  difference.  The  marriage  of  the  daughter 
is  not  necessary  in  order  that  the  second  devise  should  take  effect. 

Byles  Serjt.  for  the  defendant  (James  Audus,  the  executor  of  the  will  of  Elkanab 
Aspinall,  and  the  administrator  to  the  effects  of  Eliza  Aspinall,  his  daughter). 

The  testator's  leasehold  property  vested  absolutely  in  the  daughter  at  once ;  there 
is  nothing  to  cut  that  down. 

As  to  the  freehold  property,  the  first  devise  is  an  executory  limitation  to  the 
daughter,  who  was  the  testator's  heir  at  law  :  the  estate  is  thereby  clearly  and  explicitly 
given  to  her  in  fee.  In  order  to  cut  that  down  to  a  life-estate,  the  subsequent  words 
must  be  equally  clear  and  unambiguous.  The  object  of  the  testator  was,  that,  if  his 
daughter  should  continue  unmarried,  she  should  take  the  fee  ;  if  she  married,  she  was 
to  lie  protected  from  her  husband  ;  if  she  bad  issue,  they  were  to  be  benefited  ;  but  if 
she  had  no  issue  by  marriage,  [924]  or  if  her  children  did  not  live  to  the  age  of  twenty- 
one,  then  the  estate  was  to  go  to  the  nephews  ;  but  no  such  event  has  happened. 
tMaule  J.  The  words  of  the  second  clause  are  very  singular;  the  testator  speaks  of 
is  daughter  having  "child  or  children  lawfully  begotten  in  wedlock,"  as  though  he 
meant  to  provide  against  the  case  of  a  child  begotten  before  wedlock,  though  born 
afterwards.]  In  the  first  clause,  no  time  is  mentioned  when  the  estate  is  to  go  over  ; 
some  explanation  of  what  was  meant  was  therefore  necessary  :  but  it  is  not  necessary 
to  contend,  on  the  part  of  the  defendant,  that  the  child  or  children  subsequently 
mentioned,  may  not  mean  legitimate  children  ;  for  otherwise  the  clause  would  be  void  ; 
Dover  v.  Alexander  (2  Hare,  275).  It  is  possible,  however,  that  a  devise  to  illegitimate 
children  may  have  been  intended  ;  but  even  then  the  event  has  not  happened.  If  the 
two  parts  of  the  second  clause  are  to  be  read  as  one,  it  must  either  mean  that,  or  the 
word  "not"  must  be  rejected.  The  words  "not"  and  "never,"  have  been  frequently 
rejected  not  only  in  wills,  but  in  other  instruments  ;  as  in  the  case  cited  in  Simpson  v. 
Vaughan  (2  Atk.  32),  and  Bache  v.  Proctor  (I  Dougl.  .'iN4) ;  and  in  White  v.  Stipple 
(L'  Dru.  A  War.  (Irish),  475),  where  Sugden  ('.  held  that  "ami"  might  be  taken  to 
mean  "or"  and  "or"tomean  "and."  The  words  "provided  she  at  a  proper  time 
intermarries"  at  the  beginning  of  the  first  limitation,  "ill  govern  all  the  others.  In 
.human  mi  Wills  (vol.  i.  p.  752),  it  is  said;  "When  a  contingent  particular  estate  is 
followed  by  other  limitations,  a  question  frequently  arises  whether  the  contingency 

affects  such  estate  only,  or  extends  to  the  whole  series.        The  rule  in  these  eases  seems 

to  lie,  that,  if  the  ulterior  limitations  be  immediately  consecutn i  the  particular 

contingent  estate  in  unbroken  continuity,  and  no  intention  or  purpose  is  expressed 
with  reference  [925]  to  that  estate  in  contradistinction  to  the  others,  the  whole  will 
in-  considered  to  hinge  on  the  same,  contingency  ;  and  that,  too,  although  the  contin- 
gency relate  personally  to  the  object  of  the  particular  estate,  and  therefore  appears 

not  reasonably  applied  to  the  ulterior  limitations.  Thus,  where  an  estate  for  lite  is 
made  to  depend  on  the  contingency  of  the  object  of  it  being  alive  at  the  period  when 
tin'  preceding  estates  determine,  limitations  consecutive  on  that  estate  have  been  held 
to  be  contingent  on  the  same  event,  for  want  of  something  in  the  will  to  authorise  8 
distinction  between  them  "(a).  In  Moody  v.  Il'<ilt<rs,  the  limitations  in  a  marriage 
settlement  were,  to  the  husband  ami  wife  successively  for  life,  remainder,  to  the  first 

(")  Citing  Davis  v.  Norton,  -  1'.  Wins.  390  ;  /'■<  dem.  Watson  v.  Shipphard,  I  Dougl, 
75,  Feame's  Cont.  Rem.  236  ;  and  Moody  v.  Walters,  Hi  Ves.  283. 
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and  other  sons  in  tail  male,  with  remainder,  in  case  the  husband  should  die  without 
leaving  any  issue  male  then  born,  and  alive,  and  leaving  his  wife  with  child,  to  such 
after-born  child  or  children  if  a  son  or  sons,  remainder  to  the  brother  of  the  settlor  for 
120  years,  if  he  should  so  long  live  ;  remainder  to  trustees,  for  preserving  contingent 
remainders  ;  remainder  to  his  first  and  other  sons  in  tail  male,  with  reversion  to  the 
settlor  in  fee.  Lord  Eldon  C.  expressed  a  strong  opinion  (though  the  case  was  not 
decided  on  the  point),  that  the  husband  having  died,  leaving  a  son,  the  limitation  to 
the  posthumous  son  would  not  (if  there  had  been  one)  have  arisen,  and  that  the 
ulterior  limitations  failed  with  it :  and  his  lordship  thought  that  such  would  have 
been  the  construction,  had  the  instrument  been  a  will. 

Sir  T.  "Wilde  Serjt.,  in  reply.  Whenever  a  marriage  has  been  held  a  condition, 
upon  the  non-performance  of  which  the  estate  is  to  go  over,  it  has  been  where  the 
object  was,  to  enlarge  the  wife's  interest,  and  not  to  [926]  diminish  it.  Here,  it  is 
insisted  that  the  estate  of  the  married  daughter  is  to  be  diminished  in  order  to  pro- 
tect her  against  her  husband,  by  giving  her  a  life  estate  during  which  she  is  not 
protected  ;  nor  is  there  any  protection  to  her  from  strangers  in  case  she  should  not 
marry.  The  words  at  the  commencement  of  the  first  clause  as  to  intermarriage,  may 
be  rejected  as  surplusage.  A  child  born  in  wedlock  would  probably  be  presumed  to 
have  been  begotten  in  wedlock  ;  at  any  rate  the  court  would  not  go  into  such  an 
inquiry.  Taking  the  whole  will  together,  there  is  no  incongruity  that  the  estate 
should  go  over  if  the  daughter  had  no  children.  As  to  the  claim  set  up  on  behalf  of 
Bethel,  it  is  said  that  a  different  intention  as  to  the  nature  of  the  devise,  appears  in 
the  latter  part  of  the  will ;  and  the  reason  for  this  is  presumed  from  the  difference  of 
the  period  of  distribution  of  the  estate  ;  but  the  alteration  of  the  intention  must  be 
manifest  on  the  face  of  the  will.  The  suggestion  as  to  reading  in  a  parenthesis  the 
words  in  the  first  clause,  excepting  the  1001.  from  the  devisee  to  Luke,  cannot  prevail ; 
otherwise  the  words  "  heirs  and  assigns  "  would  be  made  to  apply  to  personalty. 

Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent  by  the  judges  : — 

"  We  are  of  opinion  that  Eliza  Aspinall  became  entitled  to  the  fee-simple  in  the 
real  estate,  and  to  the  absolute  interest  in  the  leasehold  estate,  of  the  testator 
Elkanah  Aspinall. 

"  We  are  of  opinion  that  Luke  Aspinall  and  Bethel  Aspinall,  respectively,  did  not 
take  anv  interest,  either  in  such  real  estate,  or  in  such  leasehold  estate,  under  the 
will  of  the  said  testator.  "  N.  C.  Tindal.         W.  H.  Maule. 

"T.  Coltman.  W.  Erle." 


[927]     Nichulls  v.  Payne.     Nov.  13,  1^44. 

By  the  5  &  6  Vict.  c.  116,  s.  1,  any  person  not  being  a  trader,  upon  giving  notice  twice 
in  the  London  Gazette,  may  present  a  petition  for  protection  from  process,  to  the  court 
of  bankruptcy,  containing  certain  matters  ;  and  a  commissioner  may  thereupon  give 
such  protection  to  the  petitioner ;  and  upon  the  presentation  of  such  petition,  the 
petitioner's  estate  is  to  vest  in  the  official  assignee  nominated  by  the  commissioner 
acting  in  the  matter  of  such  petition. — By  sect.  4,  after  certain  preliminary  proceed- 
ings, the  commissioner  may  make  a  special  order  for  the  protection  of  the  person  of 
the  petitioner  from  all  process,  and  for  the  vesting  of  his  estate  in  an  official  assignee, 
to  be  named  by  such  commissioner,  together  with  an  assignee  to  be  chosen  by  the 
creditors. — By  sect.  10,  if  any  action  is  brought  against  any  petitioner  in  respect  of 
a  debt  contracted  before  the  date  of  the  petition,  "it  shall  be  a  sufficient  plea  in  bar 
of  such  action,  that  such  petition  was  duly  presented,  and  a  final  order  for  protection 
and  distribution  made  by  a  commissioner  duly  authorised  ;  whereof  the  production 
of  the  order  signed  by  the  commissioner,  with  proof  of  his  handwriting,  shall  be 
sufficient  evidence." — Held,  that  a  plea  framed  upon  that  statute,  was  properly 
pleaded  in  bar  of  the  further  maintenance  of  the  action,  where  it  shewed  that  the 
defendant  presented  a  petition  before,  and  that  a  final  order  was  made  after,  action 
brought.  — Semble,  that  such  plea  need  not  state  the  insertion  of  the  notice  in  the 
Gazette, — Or  the  particulars  of  the  petition, — Or  that  an  interim  order  was  made. — 
But  semble,  that  it  should  state  that  the  final  order  was  made  either  for  the  protec- 
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tion  of  the  petitioner  and  the  distribution  of  his  estate  (within  the  terms  of  the  tenth 
section),  or  for  his  protection  and  the  vesting  of  his  estate  in  the  official  assignee  and 
the  creditors'  assignee  (within  the  terms  of  the  fourth  section). 

Assumpsit,  for  work  and  labour  and  materials,  and  for  money  due  upon  an  account 
stated. 

Plea :  that  the  plaintiff  ought  not  further  to  maintain  his  aforesaid  action  thereof 
against  the  defendant ;  because,  after  the  contracting  of  the  debts  and  causes  of  action 
in  the  declaration  mentioned,  and  before  the  commencement  of  the  suit,  to  wit,  on  the 
6th  of  May  1843,  the  defendant,  then  not  being  a  trader,  and  having  then  resided  for 
twelve  calendar  months  in  London,  and  according  to  the  directions  and  provisions  of 
iln-  statute  made] and  passed  in  the  sixth  year  of  the  reign  of  Her  present  Majesty 
Queen  Victoria,  for  [928]  the  relief  of  insolvent  debtors  (a),  having  then  given  due 

(a)  5  &  G  Vict.  c.  116,  s.  1,  enacts,  "that  if  any  person,  not  being  a  trader  within 
the  meaning  of  the  statutes  now  in  force  relating  to  bankrupts,  or  if  any  person,  being 
such  trader,  but  owing  debts  amounting  in  the  whole  to  less  than  3001.,  shall  give 
DOtice,  according  to  the  schedule  to  this  act  annexed,  to  one  fourth  in  number  and 
value  of  his  creditors,  and  shall  cause  the  same  notice  to  be  inserted  twice  in  the  London 
Gazette  and  twice  in  some  newspaper  circulating  within  the  county  wherein  he  resides, 
he  may  present  a  petition  for  protection  from  process,  to  the  court  of  bankruptcy,  if 
he  has  resided  twelve  calendar  months  in  London,  or  within  the  Loudon  district,  or 
to  the  commissioner  of  bankrupt  in  the  country  within  whose  district  he  may  have 
resided  twelve  calendar  months  ;  which  petition  shall  have  annexed  to  it,  a  full  and 
true  schedule  of  his  debts,  with  the  names  of  his  creditors,  and  the  dates  of  contracting 
the  debts,  severally,  the  nature  of  the  debt,  and  the  security  (if  any)  given  for  the 
same,  and  also  of  the  nature  and  amount  of  his  property,  and  of  the  debts  owing  to 
him,  with  their  dates  and  the  names  of  his  debtors,  and  the  nature  of  the  securities 
(if  any)  which  he  may  have  for  such  debts,  and  which  petition  shall  also  set  forth  any 
proposal  which  he  may  have  to  make  for  the  payment,  in  whole  or  in  part,  of  his  debts  ; 
and  it  shall  thereupon  be  lawful  for  the  judge  or  commissioner  of  the  court  of  bank- 
ruptcy, to  whom  by  any  order  of  the  court,  as  hereinafter  provided,  the  same  shall 
be  referred,  or  for  the  commissioner  in  the  country  to  whom  the  petition  shall  be 
presented,  to  give,  upon  the  filing  of  such  petition,  a  protection  to  the  petitioner  from 
all  process  whatever,  either  against  his  person  or  his  property  of  every  description ; 
which  protection  shall  continue  in  force,  and  all  process  be  stayed,  until  the  appearance 
of  the  petitioner  in  court,  as  hereinafter  provided  :  and  upon  the  presentation  of  any 
such  petition,  all  the  estate  and  effects  of  the  petitioner  shall  forthwith  become  vested 
in  the  official  assignee,  who  shall  be  nominated  by  the  commissioners  (sic)  acting  in 
the  matter  of  the  said  petition  ;  and  such  official  assignee  shall  and  may  forthwith 
take  possession  of  so  much  thereof  as  can  be  reasonably  obtained  and  possessed  without 
suit.  ;  and  the  said  official  assignee;  shall  hold,  and  stand  possessed  of  the  same,  in  like 
manner  as  official  assignees  hold  and  possess  estates  and  effects  under  and  by  virtue 
of  the  statute  relating  to  bankrupts." 

Sect.  |  enacts,  "that  the  commissioner  so  authorized,  or  the  commissioner  in  the 
Bountry  (as  the  case  may  be),  shall,  on  the  day  notified  by  such  notice  as  aforesaid, 

I seed  to  examine,  upon  oath,  the  petitioner,  and  any  creditor  who  may  attend  such 

examination,  and  any  witness  whom  the  petitioner  or  any  creditor  may  call,  and  the 
said  commissioner  may  adjourn  the  examination  from  time  to  time,  and  summon  to 
be  examined  before  him  any  debtor  of  such  petitioner,  or  any  creditor  of  such  petitioner, 

or   all)'  other   person  whose   evidence    may    appear    necessary  for    the    purposes    of   the 

inquiry;  and  if  it  shall  appear  to  the  said  commissioner  thai  the  allegations  in  the 
petition  and  the  matters  in  the  schedules,  are  true,  and  thai  the  debts  of  the  petitioner 

were  not  contracted  by  any  manner  of  fraud  or  breach  of  trust,  or  any  prosecution 
against  the  petitioner,  whereby  he  had  been  convicted  of  any  oH'enee,  or  without 
having  at  the  time  of   becoming  indebted    reasonable   assurance   of    being  able    to    |u\ 

ili<   .Icbts,  and  that  such  debts  were  not  i traded  by  reason  of  any  judgment  in 

any  proceeding  for  breach  of  the  revenue  laws,  or  in  any  action  for  breach  01  promi  e 
of  marriage,  &c. ;  and  that  the  petitioner  has  made  a  full  discovery  of  his  estate, 
etl'eets,  debts,  and  credits,  and  has  not  parted  with  any  of  his  property  tnce 
the  presenting  of  his  petition    it   shall   then   be  lawful   for  the  said  commissi r  to 
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notice,  did  then  duly  present  a  petition  for  protection  from  process,  to  the  court  of  bank- 
ruptcy, according  to  [929]  the  provisions  of  the  said  act ;  which  petition  was  then  duly 
subscribed  by  the  defendant,  and  contained  all  such  matters  and  things  as  are  required 
by  the  said  [930]  act ;  and,  on  the  presenting  of  the  said  petition,  all  the  estate  and 
effects  of  the  defendant  forthwith  became  vested  in  one  William  Whitmore,  then  being 
an  official  assignee  duly  nominated  by  Mi-.  Commissioner  Fane,  then  acting  in  the 
matter  of  the  said  petition,  according  to  the  provisions  of  the  said  act ;  and  the  said 
petition  was  afterwards,  to  wit,  on  the  6th  of  May  aforesaid,  duly  filed  in  the  said 
court,  pursuant  to  the  directions  in  the  said  act  contained  :  that,  after  the  filing  of  the 
said  petition,  and  after  the  contracting  of  the  debts  and  causes  of  action  in  the  declara- 
tion mentioned,  and  after  the  commencement  of  the  action,  to  wit,  on  the  19th  of  July 
1843,  the  said  Mr.  Commissioner  Fane,  then  being  a  commissioner  of  the  said  court  of 
bankruptcy  duly  authorised  in  that  behalf,  and  to  whom,  by  an  order  of  the  said  court, 
the  said  petition  had  then  been  referred,  did,  after  having  duly  examined  the  defendant, 
make  a  final  order,  according  to  the  provisions  of  the  said  act,  for  the  protection  of  the 
person  of  the  defendant  from  all  process,  and  for  the  vesting  of  his  estate  and  effects  in 
the  said  William  Whitmore,  being  an  official  assignee  as  aforesaid,  then  named  in  that 
behalf  by  such  commissioner,  according  to  the  provision  of  the  said  act ;  and  that  the 
said  order  still  remained  in  full  force  and  effect : — Verification,  and  prayer  of  judgment. 
Special  demurrer ;  assigning  for  causes — that  it  did  not  appear  with  sufficient 
certainty  in  the  said  plea,  that  the  notice  so  given  as  in  the  said  plea  was  alleged, 
was  inserted  twice  in  the  London  Gazette,  and  twice  in  some  newspaper  circulated 
within  the  county  wherein  the  defendant  resided,  according  to  the  statute  in  that 
case  made  and  provided — that  the  said  plea  should  have  alleged  how  the  notice 
therein  mentioned  was  a  due  notice,  and  that  the  allegation  that  the  said 
notice  was  a  due  notice,  was  not  sufficient — that  the  [931]  said  plea  should  have 
stated  what  matters  and  things  the  said  petition  did  contain,  and  not  merely  have 
alleged  that  it  contained  all  such  matters  and  things  as  are  required  by  the  said 
act — that  the  plea  was  insufficient,  informal,  and  ambiguous,  in  that  it  did  not 
appear  by  the  said  plea  with  sufficient  certainty  that  the  said  Mr.  Commissioner 
Fane,  at  the  time  of  the  presenting  of  the  said  petition,  or  at  the  time  of  the  said 
estate  and  effects  of  the  defendant  becoming  vested  in  the  said  William  Whitmore, 
or  of  the  said  William  Whitmore  being  nominated  official  assignee,  as  in  the  plea 
first-mentioned,  was  a  commissioner  of  the  said  court  of  bankruptcy,  and  that  it 
was  merely  stated  that  he  (Mr.  Commissioner  Fane)  was  acting  in  the  matter  of 
the  said  petition — that  the  said  plea  did  not  shew  that  the  final  order  therein 
mentioned,  was  a  final  order  for  distribution,  according  to  the  provisions  of  the 
said  act — that  the  said  plea  did  not  shew  that  the  said  order  was  for  the  vesting 
of  the  estate  and  effects  of  the  defendant  in  the  said  official  assignee  together  with 
an  assignee  chosen,  or  to  be  chosen,  by  the  majority  in  number  and  value  of  the 
creditors,  according  to  the  said  statute,  nor  did  the  plea  allege  any  excuse  for  the 
order  not  being  so  made — that  the    said    plea  was  pleaded  in  bar   of    the    further 

cause  notice  to  be  given  that  on  a  certain  day,  to  be  named  therein,  he  will  proceed 
to  make  an  order,  unless  cause  be  shewn  to  the  contrary  ;  which  order  shall  be  called 
a  final  order,  and  shall  be  for  the  protection  of  the  person  of  the  petitioner  from  all 
process,  and  for  the  vesting  of  his  estate  and  effects  in  an  official  assignee,  to  be  named 
by  such  commissioner,  together  with  an  assignee  to  be  chosen  by  the  majority  in 
number  and  value  of  the  creditors  who  may  attend  before  the  commissioner  on  such 
day,  or  for  the  carrying  into  effect  such  proposal  as  the  petitioner  shall  have  set  forth 
in  his  petition,  provided  that  the  consideration  of  such  final  order  may  be  adjourned, 
from  time  to  time  by  the  commissioner  without  any  fresh  notice  :  provided  always, 
that  it  shall  be  lawful  for  the  said  commissioner,  if  he  shall  think  fit,  to  direct,  in  such 
final  older,  some  allowance  to  be  made  for  the  support  of  the  petitioner  out  of  his 
estate  and  effects." 

Sect.  10  provides  and  enacts,  "  that  if  any  suit  or  action  is  brought  against  any 
petitioner  for  or  in  respect  of  any  debt  contracted  before  the  date  of  filing  his  petition, 
it  shall  be  a  sufficient  plea  in  bar  of  the  said  suit  or  action,  that  such  petition  was  duly 
presented,  and  a  final  order  for  protection  and  distribution  made  by  a  commissioner 
duly  authorized  ;  whereof  the  production  of  the  order,  signed  by  the  commissioner, 
with  proof  of  his  handwriting,  shall  be  sufficient  evidence." 
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maintenance  of  the  action,  whereas  it  shewed  matters  which,  if  a  defence  at  all, 
were  so  in  bar  of  the  whole  action  at  and  from  its  commencement — and  that  the 
said  plea  was  in  other  respects  insufficient,  &c.     Joinder. 

Manning  Serjt.,  in  support  of  the  demurrer.  The  plea  should  not  have  been 
pleaded  in  bar  of  the  further  maintenance  of  the  action  ;  for  that  form  of  plea  admits 
the  cause  of  action  at  the  time  of  action  brought  and  sets  up  a  defence  arising  after- 
wards, as  in  the  ordinary  case  of  a  plea  puis  darrein  continuance.  [932]  [Tindal  C.  J. 
Does  not  the  defence  here  arise  from  the  date  of  the  final  order ?  If  so,  it  admits  the 
cause  of  action.  Erie  J.  The  vesting  order  was  before  action  commenced  ;  and  that 
would  not  be  a  bar.  The  final  order  is  the  bar ;  and  that  is  stated  to  have  been  made 
after  action  commenced.]  The  defence  arises  under  the  tenth  section  of  the  statute 
(supra,  p.  928,  n.).  The  final  order  is  stated  to  have  been  made  on  the  19th  of  July 
1843;  and  the  writ  of  summons  issued  on  the  13th  of  December  18-13,  after  the  final 
order.  [Erie  J.  The  plea  expressly  says  that  the  final  order  was  made  "after  the 
commencement  of  the  action,  to  wit,  on  the  9th  of  July  1843  :  the  day  is  immaterial ; 
the  allegation,  material.] 

It  is  not  stated  that  the  requisite  notice  was  inserted  twice  in  the  London  (ritufli; 
as  required  by  sect.  1,  of  the  statute  (supra,  p.  928,  n.).  The  power  of  the  commis- 
sioner to  grant  an  interim  order,  depends  upon  the  requisitions  of  the  statute  being 
complied  with.  [Tindal  C.  J.  Was  it  necessary  to  allege  an)'  notice,  as  there  was 
a  final  order?  The  tenth  section  seems  to  empower  the  defendant  to  rest  upon  that.] 
As  this  is  a  limited  jurisdiction,  the  authority  must  fully  and  clearly  appear. 
[Tindal  C.  J.  The  tenth  section  says  that  it  shall  be  a  sufficient  plea  in  bar  to  allege 
that  such  petition  was  duly  presented  and  that  a  final  order  was  made  :  your  demurrer 
says  it  is  not  sufficient.]  The  demurrer  imports  that  the  defendant  has  not  shewn, 
as  he  was  bound  to  do,  that  the  petition  was  duly  presented.  [Tindal  C.  J.  Then 
what  is  the  use  of  the  tenth  section?]  To  give  a  bar;  which  is  not  given  elsewhere. 
[Tindal  C.  J.  Would  not  that  follow  from  the  provisions  of  the  act,  which  take  the 
property  out  of  the  petitioner,  by  analogy  to  other  provisions  of  the  bankrupt  law? 
The  statute  [933]  says  "it  shall  be  a  sufficient  plea  in  bar,"  not  a  sufficient  defence.] 
The  section  speaks  of  "such  petition  ;  "  it  would  not  lie  sufficient  for  the  plea  to  use 
that  trim  alone.  [Manic  J.  Supposing  the  act  gives  a  form  of  plea,  is  it  a  condition 
precedent  that  the  defendant  should  have  petitioned?]  He  must  shew  that  he  has 
acted  in  conformity  with  the  act.  [Maule  J.  I  think  the  policy  of  the  act  was,  to 
preclude  inquiry  after  the  matter  had  gone  before  the  court.  Tindal  C.  J.  You  get 
into  this  inconsistency  :  if  all  this  matter  is  necessary  to  be  stated  in  the  plea,  the 
proof  of  it  is  clearly  not  required  at  the  trial;  for  the  section  goes  on  to  say  that  the 
proof  of  the  final  order  is  all  that  is  to  be  required.  Erie  J.  Under  the  former  insolvent 
"  i.  i  defendant  might  plead  his  discharge.  This  act  gives  a  shorter  plea,  and  limits 
the  proof  at  the  trial.]  Still  that  does  not  get  over  the  difficulty  raised  by  the  words 
"such  petition;"  the  defendant  must  shew  the  facts  upon  which  the  petition  was 
presented.  [Tindal  C.  J.  You  might  have  traversed  the  allegation  that  the  petition 
was  duly  presented.  Maule  J.  The  plea  shews  that  he  was  a  person  who  might 
present  a  petition  under  the  act,  and  that  he  did  present  one  ;  surely  that  is  enough.] 
The  petition  should  contain  the  matter  required  by  the  act  ;  and  the  defendant  must 
jhe\l  that  it  did  so.  [Erie  J.  It  appears  to  me  he  has  stated  the  matter  more  amply 
thin  the  section  required  him  to  do.]  The  plea  must  shew  that  a  proper  petition  was 
presented.  The  mere  allegation  that  it  was  presented  iii  compliance  with  the  act,  is 
not  sufficient.  The  plea  should  have  stated  the  facts,  that  the  court  might  judge 
whether  or  nol  there  had   1 n  a  compliance  with  the  act.     A  party  could  not  plead 

that,  by  a  certain  d I,  certain   property  was   Nested  in  him. 

The  plea  is  further  insufficient,  in  not  stating  that   Mr.  fane  was  a  commissioner 
■  it  the  time  when  he  [934]  made  the  interim  order.     [Tindal  C.  J.     The  tenth  section 
(tupra,  p.  928,  n.),  does  not  make  it   necessary  to  state   the  interim  order.  |      The  com 
missioner  Would    not    be   authorised    to   make    tic    final    Order,  Unless    he  was  (he  same 
commissioner  who   made   the   interim   order.      [Tindal   < '.   J.      How  does   that  appeal  .' 

Suppose  the  commissioner  who  had  made  bhe  mien der,  had  died  1]     It  must  be 

shewn  that  Fane  was  properly  acting  as  commissioner;  he  might  have  acted  by 
intrusion  or  usurpation.  The  first  section  (supra,  p.  928,  n.)  shews  that  the  effect  of 
the  interim  order  is,  to  vest  the  property  in  the  official  assignee;  and  if  the  vesting 
of  property  in  another  party  operates  as  a  bar,  as  suggested  bj  the  Lord  Chief  Justia 


380  WALLER   V.  DEANE  7  MAN.  &  G.  935 

the  interim  order  would  operate  as  a  bar.  [Erie  J.  Is  not  the  interim  order  provi- 
sional only  1]  To  some  intent  it  is  so.  But  if  a  final  order  is  not  refused,  the  property 
will  remain  in  the  official  assignee. 

Further,  it  does  not  appear  that  Whitmore  was  properly  appointed  as  the  official 
assignee  under  the  insolvency  ;  and  if  he  was  not,  the  statutory  bar  would  not  arise. 
The  plea  says  he  was  named  by  Mr.  Commissioner  Fane,  but  without  stating  Mr. 
Commissioner  Fane  to  be,  at  that  time,  a  commissioner  of  the  court. 

The  plea  does  not  shew  that  the  final  order  was  "  for  distribution,"  according  to 
the  terms  of  the  tenth  section  (supra,  p.  928,  n.).  It  merely  says  that  the  commis- 
sioner made  "a  final  order,  according  to  the  provisions  of  the  said  act  for  the 
protection  of  the  person  of  the  defendant,"  that  is  to  say,  that  it  was  according  to 
the  provisions  of  the  act  in  that  respect.  [Maule  J.  The  fourth  section  (supra, 
p.  928,  n.),  does  not  mention  the  distribution;  it  says  that  the  final  order  "shall  be 
for  the  protection  of  the  person  of  the  petitioner  from  all  process,  and  for  the  vesting 
of  his  estate  and  effects  in  an  official  assignee,  together  with  [935]  an  assignee  to  be 
chosen  by  the  majority,  in  number  and  value,  of  the  creditors  who  may  attend  before 
the  commissioner."]  That  is  another  fault  in  the  plea,  which  alleges  the  vesting  of 
the  estate  in  the  official  assignee  alone.  [Erie  J.  That  section  (sect.  4,  supra,  928,  n.) 
speaks  of  a  creditors'  assignee  "  to  be  chosen  ; "  Tindal  C.  J.  Suppose  that  none  was 
chosen.]  It  should  have  been  so  stated  in  the  plea.  Either  way  it  is  bad. 
[Tindal  C.  J.  There  is  certainly  a  difficulty  in  this  point ;  that  the  plea  does  not 
follow  the  words  of  the  tenth  section  (supra,  928,  n.),  but  falls  back  upon  the  fourth, 
and  affects  to  describe  the  final  order  as  there  specified  ;  but  then  it  should  have  shewn 
that  the  estate  was  vested  in  the  official  assignee  and  the  creditors'  assignee.] 

Talfourd  Serjt.  contra.  It  might  be  that  no  creditors  attended  on  the  day 
appointed.  [Maule  J.  Probably  in  that  case  the  commissioner  would  have  adjourned 
the  meeting.]  The  plea  says  that  the  commissioner  has  made  a  final  order,  which  is 
all  that  is  required  by  the  tenth  section;  everything  therefore  may  be  presumed 
in  its  favour.  [Maule  J.  But  you  do  not  shew  that  it  is  a  final  order,  either  in  the 
words  of  that  section,  or  in  those  of  the  fourth.  Erie  J.  The  plea  does  not  adapt 
itself  to  any  form  of  final  order  described  by  the  statute.] 

The  learned  serjeant  then  prayed,  and  obtained  leave  to  amend. 

[936]     Waller  v.  Deane.     Nov.  13,  1844. 

A  proviso  (in  a  court  of  requests'  act),  giving  costs  to  the  defendant,  where  the  jury, 
upon  the  trial  of  the  cause,  find  damages  under  40s.,  does  not  apply  to  a  judgment 
by  default. 

Debt.  By  the  notice  annexed  to  the  writ  of  summons  issued  in  this  case,  the 
plaintiff  claimed  11.  13s.  6d.  for  debt,  and  11.  10s.  for  costs.  He  afterwards  declared, 
demanding  51.  for  goods  sold,  and  51.  on  an  account  stated.  The  defendant  not 
having  pleaded,  judgment  was  signed  on  the  24th  June  last  for  101.  debt  and  Is. 
damages.  On  the  2d  of  August  a  testatum  fieri  facias  commanding  the  sheriff  to 
levy  101.  debt  and  51.  5s.  6d.  damages  for  the  detention  of  the  debt  and  for  costs. 
This  writ  was  indorsed  to  levy  81.  10s.  4d.  besides,  &c.(a). 

Channell  Serjt.  moved  to  set  aside  the  testatum  fi.  fa.,  and  enter  a  suggestion  on 
the  record  under  the  Middlesex  court  of  requests  act  (b),  upon  affidavits  stilting  the 
above  facts,  and  alleging  that  the  defendant,  at  the  time  of  the  commencement  of  the 
action,  lived  within  the  jurisdiction  of  that  court,  and  was  liable  to  be  summoned 
theret  ofor  the  debt  in  question.     He  admitted  that  the  19th  section  of  the  act  (c) 


(a)  It  appeared  by  the  affidavits,  that  the  plaintiff  had  previously  commenced 
proceedings  in  the  Middlesex  court  of  requests,  but  that  he  had  abandoned  them  on 
the  alleged  ground  that  the  defendant  was  not  resident  within  the  countv. 

(b)  23  G.  2,  c.  33,  as  to  which  see  4  N.  &  M.  89,  n.,  90,  n.,  94,  n.,  ante,  vol.  vi. 
p.  986. 

(c)  Which  enacts,  "  that  in  case  any  action  of  debt,  or  action  upon  assumpsit,  shall 
be  commenced  and  prosecuted  in  any  of  His  Majesty's  courts  of  record  at  Westminster, 
and  the  defendant  or  defendants,  at  the  time  of  such  action  brought,  shall  live  or 
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speaks  only  [937]  of  cases  where  the  jury  upon  the  trial  of  the  cause  found  a  verdict 
for  less  than  40s.,  and  expressed  a  doubt  whether  it  would  extend  to  a  case  of  judg- 
ment by  default  (a).  [Maule  J.  The  reason  why  the  statute  was  not  made  applicable 
to  a  judgment  by  default  may  have  been  that  the  legislature  thought  that  if  a  defen- 
dant did  not  defend  the  action,  he  might  let  judgment  go  by  default,  with  very 
little  expense,  in  the  superior  court.] 
The  learned  serjeant  took  nothing. 

[938]     Harrison  and  Others  v.  Harrison  and  Others.     Nov.  25,  1844. 

[S.  C.  14  L.  J.  C.  P.  28.     Referred  to,  Fan  Grutten  v.  Fomiell,  [1897]  A.  C.  668.] 

A.  devises  real  estate  to  "  all  his  children,  as  tenants  in  common  during  their  respective 
lives,  and  afterwards  to  their  issue,  as  tenants  in  common."  A.'s  children  are 
devisees  of  an  estate-tail,  as  tenants  in  common  ;  A.'s  grandchildren  take  nothing. 

The  following  case  was  directed  to  be  stated  for  the  opinion  of  this  court,  by  an 
order  of  Lord  Langdale,  M.  R. : 

John  Harrison  was,  at  the  date  and  execution  of  his  will  hereinafter  stated,  and 
thence  down  to  and  at  the  time  of  his  decease,  seised,  to  him  and  his  heirs,  of  divers 
lands  and  hereditaments ;  and,  being  so  seised,  he  made  and  published  his  last  will 
and  testament  in  writing,  dated  the  8th  of  May  1826,  which  was  duly  executed  and 
attested  as  was  then  by  law  required  for  the  devise  of  freehold  estates  ;  and  he  thereby 
devised  all  the  residue  of  his  real  estates  situate  in  England  unto  and  to  the  use  of  all 
his  children,  as  tenants  in  common,  during  their  respective  lives,  and,  afterwards,  to 
their  issue,  as  tenants  in  common. 

John  Harrison  died  in  May  1826,  without  having  revoked  or  altered  his  said  will, 
leaving  Emily  Louisa  Harrison,  Tertius  John  Harrison,  Horatio  Shirley  Harrison,  and 
John  Orlando  Harrison,  his  only  children,  him  surviving ;  all  of  whom  were  born 
before  the  date  of  the  will,  but  none  of  whom  was  married  before  the  testator's  death. 

In  February  1832,  Emily  Louisa  Harrison  intermarried  with  Isaiah  Skidmore,  and 
there  is  issue  of  such  marriage,  four  children — Cecilia  Louisa  Skidmore,  Tertius  Ben- 
jamin Skidmore,  Horatio  Thomas  Walter  Skidmore,  and  Owen  Orlando  Skidmore. 

Tertius  John  Harrison  is  married,  and  has  issue  one  child,  Augusta  Louisa  Harrison. 

[939]  The  questions'for  the  opinion  of  the  court  are,  first,  what  estate  the  children 
of  the  testator  took  in  his  residuary  real  estate  under  the  will :  secondly,  whether  the 

reside  in  the  said  county  of  Middlesex,  and  be  liable  to  be  summoned  to  the  said 
county  court,  and  the  jury,  upon  the  trial  of  such  cause,  shall  Hud  the  damages  (not 
debt,  or  damages)  for  the  plaintiff,  under  the  value  of  40s.,  unless  the  judge  shall,  in 
open  court,  certify  on  the  back  of  the  record,  that  the  freehold,  or  title  to  the  plaintiff's 
lands,  principally  came  in  question,  or  that  an  act  of  bankruptcy  principally  came  in 
question,  at  such  trial,  then  and  in  such  case,  no  costs  shall  lie  awarded  to  the  plaintiff 
in  such  action,  but  the  defendant  or  defendants  shall  be  entitled  to,  and  recover, 
double  costs  of  suit,"  Taking  the  terms  of  this  statute  literally,  if  a  plaint  ill' had  a 
verdict  for  10001.  debt  and  Is.  damages  for  the  detention,  he  would  appear  to  be  liable 
CO  pay  double  costs  of  suit,  the  damages  found  by  the  jury  on  the  trial  of  the  issue, 
being  under  40s. 

('/)  Supposing  the  statute  to  extend  to  a  ease  where  the  judgment  by  nil  dicil  W8fl 
for  less  than  10s.  in  an  action  of  debt,  or  where  the  damages  were  laid  in-  were 
assessed  at  less  than  40s.  in  an  action  for  assumpsit,  t  here  would  be  do  ground  for 
saying  that  it  extended  to  a  case  where  the  plaintiff  actually  recovered,  by  the  judg- 
ment of  the  court,  more  than  40s.  In  the  principal  case  instead  of  any  reduction  by 
the  verdict  of  a  jury,  there  was  nothing  to  bring  the  demand  below  40s.  except  the 
notice  subjoined  to  the  writ  of  summons,  and  the  restriction  as  to  the  amount  In  be 
levied,  intimated  to  the  sheriff  by  the  indorsement  on  the  writ  of  execution.  Even  in 
the  ease  nf  an  assessment  of  damages  upon  a  writ  of  inquiry  after  interlocutory  judg 

meni  in  assumpsit,  tl gh  there  would  be  the  finding  of  an  inquest  by  a  jury,  there 

would  not  be,  within  the  terms  or  the  intent  of  the  statute,  the  finding  of  a  jury 
"upon  the  trial  of  such  cause." 
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children  of  the  testator's  children,  or  any.  and  which,  of  them,  took  any,  and  what, 
estate  therein,  under  the  will. 

The  case  was  first  argued  in  last  Trinity  term  (5th  June.  Before  Tindal  C.  J.,  and 
Coltman  J.). 

Byles  Serjt,  for  the  plaintiffs  (the  testator's  children).  The  question  in  the  case 
is,  whether,  under  the  testator's  will,  the  plaintiffs  took  an  estate  for  life  only,  or  an 
estate-tail;  it  is  submitted  that  they  took  the  latter.  Robinson  v.  Robinson  (1  Burr. 
38),  Doe  d.  Cock  v.  Cooper  (1  East,  229),  !>>„„  ,1.  Webb  v.  l>,uh?y  (5  T.  R.  299)  are 
authorities  to  shew  that  where,  in  a  will,  an  estate  for  life  is  given,  and  there  are 
words  of  limitation  afterwards,  no  words,  however  strong,  will  prevent  the  operation 
of  the  rule  in  Shelh  The  argument  on  the  other  side  will  probably  be,  that 

if  the  word  "  issue  "  in  this  will  is  to  be  construed  as  a  word  of  limitation,  as  contended 
for  by  the  plaintiffs,  and  not  as  a  word  of  purchase,  there  are  many  of  the  issue  that 
cannot  take  ;  but  under  no  construction  can  all  the  issue  take.  The  argument  will  be 
that  the  children  take  an  estate  for  life  only,  and  the  grandchildren,  born  within  the 
law  of  perpetuity,  take  an  estate  in  fee.  A  limitation  to  great-grandchildren  would 
be  too  remote  :  but  the  word  "issue"  would,  ex  vi  termini,  include  all  generations  of 
issue.  All  the  issue  cannot  take.  To  hold  that  the  "  issue  "  of  the  testator's  children 
take  as  purchasers,  would  be  chalking  out  a  new  line  of  in-[940]-heritance  similar  to 
gavelkind.  The  term  cannot,  therefore,  include  all  descendants.  But  if  "  issue  "  be 
construed  as  a  word  of  limitation,  none  of  the  issue  contemplated  will  be  excluded; 
all  will  take  successively.  The  only  difficulty  is,  that  which  arises  upon  the  introduc- 
tion of  the  words  "as  tenants  in  common"  as  applied  to  the  issue.  They  may  be 
satisfied,  however,  by  all  the  eldest  sons  taking  as  tenants  in  common.  [Tindal  C.  -T. 
There  were  four  children,  and  each  had  several  children  ;  the  latter  would  not  take  as 
tenants  in  common  in  tail.]  The  words,  however,  are  superfluous.  Words  of  distribu- 
tion and  division  will  not  prevent  the  operation  of  the  rule  in  SheUei/s  ra.se.  But  these 
are  not  words  of  distribution  and  division  as  between  individuals,  but  only  as  between 
classes  or  families  ;  Doed.  Blandford  v.  .Ij'jJiii  (4  T.  K.  82).  In  bur  d.  Cockx.  Cooper  the 
words  "  as  tenants  in  common  "  were  absolutely  rejected  ;  which  is  not  asked  for  here. 

G'indal  C.  J.  There  were  other  words  in  that  case,  which  are  not  to  be  found  here, 
ere,  the  testator  appears  to  have  meant — tenants  in  common  inter  se.]  If  the  words 
"as  tenants  in  common  "  were  omitted  in  the  first  instance,  what  effect  could  the  court 
give  to  them  when  they  occurred  at  the  end  of  the  clause  !  In  Jesson  v.  Doe  <!.  Wright 
(2  Bligh,  1),  [reversing  the  judgment  in  Doe  d.  Wright  v.  Jesson  (5  M.  &  S.  95)  and 
overruling  Doe  d.  Strong  v.  Goff  (11  East,  668)],  Doe  d.  Atkinson  v.  Feathers/one  (1  B.  & 
Ad.  944),  Doed.  Chandlery.  Smith  (7  T.  E.  531),  Tate  v.  Clark  (1  Beav.  100),  and 
Greenwood  v.  Rothwell  (ante,  vol.  v.  p.  628,  6  Scott,  N.  R.  670),  there  were  words  of 
distribution  between  individuals,  which  were  rejected  in  order  to  give  effect  to  the 
general  intention  [941]  of  the  testator  ;  but  here,  as  the  distribution  is  between  classes, 
no  such  excision  is  required.  The  word  "estates  "  is  not  sufficient  to  turn  what  would 
otherwise  be  an  estate-tail,  into  an  estate  in  fee  ;  Whitelock  v.  Heddon  (1  B.  &  P.  243). 
Lees  v.  Mosley  (1  You.  &  Col.  589)  shews  that  the  word  "issue"  may  be  either  a  word 
of  purchase  or  of  limitation,  according  as  it  will  best  effectuate  the  intention  of  the 
testator. 

Dowling  Serjt,,  for  the  defendants  (the  testator's  grandchildren).  The  testator's 
children  took  only  an  estate  for  life,  and  the  grandchildren  take  the  remainder  in  fee. 
There  are  no  words  in  the  will  giving  cross  remainders  ;  and  no  devise  over  :  the  cases 
cited,  therefore,  are  inapplicable.  If  the  testator  had  intended  to  create  an  estate-tail, 
proper  words  for  that  purpose  could  easily  have  been  introduced.  Suppose  all  the 
children  took  estates-tail,  then  if  three  of  them  had  died,  having  issue,  during  the  life- 
time of  the  testator,  the  will  having  been  made  before  the  7  Will.  4,  1  Vict.  c.  26, 
there  would  have  been  a  lapse  as  to  their  shares:  the  heir  would  have  taken  three 
shares  not  intended  for  him,  and  the  grandchildren,  issue  of  the  three  deceased 
children,  would  have  been  unprovided  for,  contrary  to  the  clear  intention  of  the 
testator.  This  shews  that  the  greatest  inconvenience  would  follow  from  adopting  the 
construction  contended  for  on  the  other  side.  No  question  arises  upon  the  rule  against 
perpetuities,  or  as  to  the  application  of  the  rule  in  Shelters  case,  which  does  not  affect 

(e)  1  Co.  Bep.  93  b.  Et  vide  ib.  104  a.  S.  P.  As  to  the  operation  of  this  rule,  see 
2  .Mann.  &  Kyi.  492  (c),  1  N.  &  M.  657  (a),  661  (b). 
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dispositions  in  a  will  where  the  word  "  heirs  "  is  not  used.  The  rule  itself  did  not 
originate  with  that  case;  it  is  as  old  as  the  Y.  B.  18  E.  2,  fo.  577(c),  [942]  and 
depends  upon  the  feudal  law,  which  always  preferred  to  give  an  estate  by  descent 
rather  than  by  purchase.  [Coltman  J.  Cannot  the  rule  in  Shelley's  case  [943]  be 
applied  where  words  tantamount  to  the  word  "  heirs  "  are  used,  such  for  example  as 
the  word  "issue'"?]  Where  such  words  are  used,  effect  will  be  given  to  them  with 
the  view  of  effectuating  the  object  of  the  [944]  testator,  by  the  doctrine  of  cy  pres ; 
but  not  as  coming  within  that  rule.     Mr.  Jarman,  indeed,  was  at  one  time  of  opinion 

(c)  That  case  was  as  follows : — John  Abel  was  held  to  B.  of  L.,  and  bound  by 
statute-merchant,  in  1001.,  to  be  paid,  &c. ;  and  because  he  did  not  keep  his  days  we 
sued  in  Chancery,  where  a  writ  was  granted  us  to  the  sheriff  of  Kent,  to  take  his 
body  according  to  the  statute-merchant.  Whereupon  the  sheriff  returned  the  writ 
into  this  court,  that  the  said  John  was  dead  ;  wherefore  the  writ  was  granted  us  to 
the  said  sheriff,  that  he  should  deliver  us  all  the  lands  which  the  said  John  had  the 
day  of  the  cognizance ;  to  which  writ  the  sheriff  returned,  that  he  had  delivered  all 
the  lands  which  John  had  at  the  time  of  the  cognizance,  in  fee,  to  other  debtors 
(meaning  dettees)  to  whom  he  had  made  other  cognizances,  except  the  manor  of 
Fortysgray,  in  which  he  had  nothing  but  for  term  of  life  ;  whereas,  we  say,  that 
although  the  sheriff  has  returned  that  John  had  nothing  in  the  said  manor  but  for 
term  of  life,  the  same  John  purchased  the  same  manor  to  him  and  to  Matilda,  his  wife, 
and  to  Walter,  his  son,  and  to  the  heirs  of  the  body  of  Walter  begotten,  and  if  he  died 
without  heir  of  himself,  the  said  manor  should  remain  to  the  right  heirs  of  John,  and 
that  Walter  died  without  heir  of  himself,  and  that  John  survived  him,  and  died  seised, 
and  that  after  his  death  John,  his  son,  entered  as  son  and  heir :  and  this  we  will  aver, 
and  we  pray  a  writ  to  the  sheriff. 

Mutf.  (Mutford,  Justice  of  C.  P.).  Do  you  pray  a  scire  facias  against  the  heir,  or 
a  writ  to  the  sheriff  to  deliver  the  manor  to  you  until  you  have  levied  the  debt  1 

The  attorney  said,  Sir,  we  are  in  your  judgment  (en  vos  agars). 

Clavering.     By  his  saying  John  Abel  had  but  for  term  of  life. 

Radenale  (quaere  Reveswell).  After  the  death  of  Walter  he  had  fee  and  right, 
and  freehold. 

Devom  (John  de  Denum,  Serjt.).  We  do  not  understand  that  execution  ought 
to  be  made  in  this  manner  for  the  cognizance  of  John  ;  for  John  in  his  lifetime  had 
but  freehold  ;  and  we  pray  judgment  if  this  land,  in  which  he  had  but  freehold,  ought 
to  be  charged  by  his  cognizance,  after  his  death. 

Cant.  (Cantebrig.).  That  you  cannot  say;  for  if  he  had  committed  felony,  the 
land  would  have  escheated  to  the  chief  (that  is  the  next  immediate)  lord. 

Devom.     That  I  deny  you. 

Cant.  I  prove  it  to  you  ;  for  if  he  in  the  remainder  should  have  brought  a  scire 
facias,  he  must  have  brought  it  as  heir  of  John  ;  whereas  he  (John)  could  not  have  an 
heir  if  he  had  been  a  felon,  for  the  blood  was  corrupted  (or  cut  off — recoupe). 

Devom.  In  that  case,  although  he  would  be  named  as  heir  of  John,  he  should 
demand  nothing  by  him,  but  by  reason  of  a  remainder  ;  and  should  count  how  the 
donor  was  seised,  and  gave  to  the  said  John  and  Matilda,  and  Walter,  and  the  heirs 
of  the  body  of  Walter,  and  the  remainder  after  their  decease  limited  to  him.  Nor  in 
this  case  ought  he  to  make  descent  from  his  father  to  him,  but  to  count  according  to 
the  form  of  the  gift.     (Vide  ante,  vi  536,  contra.) 

Cant.  If  John  had  aliened,  and  had  bound  himself  and  his  heirs  to  warranty,  in 
that  case  the  right  heir,  if  he  demanded  by  scire  facias  or  by  writ  of  formedon  in  the 
remainder,  should  have  been  rebutted  by  the  deed  of  John;  and  if  he  John  could 
alien  the  land  he  might  charge  it. 

Devom.  Let  us  plead  the  case  in  which  we  are,  for  in  your  case  it  would  be  no 
marvel  ;  for  if  the  father  disseised  the  son  and  aliened  over,  and  bound  himself  and 
his  heirs  to  warranty,  the  heir  should  be  rebutted  after  the  death  of  his  father  ;  and 
that  by  the  warranty.  If  the  right  heir  of  .John  had  granted  the  reversion  of  this 
land  which  ought  to  remain  to  him  after  the  death  of  John,  remainder  to  such  a 
person,  and  by  line,  and  he  (the  conuscc  of  the  fine),  sued  a  quid  juris  clamal  against 
John,  and  John  shewed  his  estate  to  the  court,  lie  should  not  attorn,  and  that  is 
because  he  had  more  than  freehold  ;  wherefore,  &c. 

Clavering.     But  I  put  the  case,  thai  John  li.nl  aliened  to  a  stranger,  without  clause 
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that  the  word  '  issue  "  was  as  strong  as  the  word  "  heirs,"  and  that  where  the  former 
word  was  accompanied  with  words  of  modification  inconsistent  with  an  estate  tail, 
such  superadded  words  should  be  rejected  ;  2  Jarm.  Pow.  Dev.  526 ;  but  he  does  not 
appear  to  have  retained  that  opinion  so  strongly  in  his  later  work  upon  Wills. 
[Tindal  C.  J.  In  the  former  work  [945]  that  learned  person  says  (page  434),  "In 
respect  of  the  limitation  to  the  heirs,  we  have  before  suggested  that  it  is  immaterial 
whether  they  are  described  under  that  or  any  other  denomination,  since  it  is  clear 
that  in  any  case  in  which  the  word  'issue'  or  'son'  has  been  construed  to  be  a 
word  of  limitation,  and  follows  a  devise  to  the  parent  for  life,  or  for  any  other  estate 
of  freehold,  he  becomes  tenant  in  tail  by  the  operation  of  the  rule  in  Shelley's  case. 
It  is  obvious  that  in  such  cases,  the  words  in  question  are  construed  as  synonymous 
with  '  heirs  of  the  body,'  and,  consequently,  the  effect  is  the  same  as  if  those  words 
had  been  used."     That  shews  that  in  his  opinion,  where  "issue"  is  used  as  a  word  of 

of  warranty,  his  right  heir  would  not  have  been  ousted  of  action  by  the  deed  of  his 
father,  because  he  had  nothing  but  freehold. 

Stonore,  Justice  of  C.  P.  Then  the  fee  and  the  right  after  the  death  of  Walter 
was  in  no  person. 

Devom.     Not  in  his  person. 

Trivaignon.  I  prove  to  you  that  it  is  ;  for  by  the  fine,  no  right  can  accrue  to  the 
right  heirs  of  John  in  his  lifetime  ;  but  in  some  person  it  ought  to  remain  ;  wherefore, 
after  the  death  of  Walter,  it  ought  to  remain  in  the  person  of  John. 

Westb.  If  the  right  heir  of  John  brought  a  scire  facias  against  the  terre-tenant, 
it  would  be  no  answer  to  the  tenant  to  say  that  the  fine  was  executed,  inasmuch  as 
John  and  Matilda  and  Walter  were  seised  by  -virtue  of  the  fine ;  because  the  fine 
would  not  be  executed  before  the  fee  and  right  were  executed  in  a  person,  and  this 
could  not  be  except  in  the  person  of  the  right  heir  of  John  ;  wherefore  John  had  but 
freehold,  and  consequently  the  land  ought  not  to  be  charged  by  his  cognizance  ;  and, 
on  the  other  hand,  if  Matilda  had  survived  John,  and  had  been  impleaded  by  a 
stranger,  and  he  (she)  had  prayed  aid  of  the  right  heir  of  John,  he  (she)  should  not 
have  it;  whereby  it  appears  that  the  right  did  not  vest  in  him  by  John,  but  by 
remainder. 

Stonore.  But  if  Matilda  had  survived  John  and  had  been  impleaded,  and  was  on 
the  point  of  losing  the  land  by  default  after  default,  and  the  right  heir  of  John  came 
and  shewed  his  estate  to  the  court,  he  should  have  been  received,  &c. ;  and,  on  the 
other  hand,  if  Matilda  had  survived  John  and  had  aliened  in  fee,  by  this  alienation, 
John  (the  son)  could  not  enter,  because  the  right  of  John  is  stronger  and  further  in 
law  than  the  estate  of  Matilda  ;  wherefore  your  position  does  not  apply  (vest re  dit  ne 
se  lye  pas). 

Schard.  If  tenements  had  been  given  in  fee-tail  to  John  Abel  and  the  heirs  of  his 
body  begotten,  and  John  had  aliened  them  and  bound  himself  and  his  heirs  to 
warranty,  whereupon  the  right  heir  of  John  had  brought  his  writ  of  formedon  in  the 
descender,  he  should  not  be  rebutted  by  the  deed  of  his  father, — as  to  say  that  he  has 
assets  by  descent  in  fee  simple, — if  he  has  no  other  lands  than  those  which  are  thus 
limited  to  him  by  the  remainder  aforesaid  ;  wherefore  it  appears  he  had  but  freehold  ; 
and,  on  the  other  hand,  if  those  lands  had  been  held  by  foreign  services  and  John  had 
died,  his  right  heir  within  age  and  the  chief  lord  had  happed  the  wardship,  the  infant 
should  have  had  an  assize  against  him  ;  wherefore,  &c. 

Ber.  (Berrington).     Sue  execution. 

Devom.  Execution  he  ought  not  to  have ;  because  he  has  released  to  us  every 
manner  of  action  and  demand,  which  he  could  have  by  reason  of  this  debt,  &c.  And 
that  he  has  received  the  same  debt,  see  here  his  deed,  &c. 

And  the  attorney  would  not  grant  or  deny  this,  but  departed  from  the  bar. 

Devom.     Now,  we  pray  that  this  execution  cease  for  ever. 

Ber.     That  we  shall  not  do ;  but  we  award  that  this  execution  cease. 

And  the  inrolment  was  "cesset  inde  executio." 

Lord  Coke  refers,  in  support  of  the  rule,  to  "  40  E.  3,  fo.  9  a.  b. ;  (The  Provost  of 
Beverley's  case,  H.  40  E.  3,  fo.  9,  pi.  18),  38  E.  3,  fo.  31  b.  (M.  38  E.  3,  fo.  31),  24  E.  3, 
36  b.  (M.  24  E.  3,  fo.  36,  pi.  49,  ut  videtur ;  tamen  quajre),  27  E.  3,  fo.  S7  a.  (citing 
evidently  from  the  first  edition  of  the  Yearbooks,  corresponding  with  M.  27  E.  3, 
fo.  11,  pi.  40,  in  the  2d  ed.),  and  divers  other  books."     See  1  Co.  Rep.  104  a. 
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limitation,  the  rule  in  Shelley's  case  would  apply.]  In  his  treatise  on  wills  he  has  this 
passage  (page  330),  "So  far,  the  cases  present  little  that  can  be  the  subject  of  con- 
troversy ;  but  difficulty  frequently  arises  from  the  introduction  into  the  devise,  of 
expressions  inconsistent  with  the  course  of  devolution  or  enjoyment  under  an  estate- 
tail,  as,  that  the  issue  shall  take  in  equal  shares,  or  as  tenants  in  common,  or  that  the 
estate  shall  go  over  in  case  they  die  under  twenty-one,  which  has  been  regarded  as 
inapplicable  to  issue  indefinitely.  If  the  courts  had  uniformly  rejected  these  incon- 
sistent provisions  as  repugnant,  immense  litigation  and  discordancy  of  decision,  would 
have  been  prevented.  This  has  been  shewn  to  be  now  the  established  rule  in  regard 
to  limitations  to  heirs  of  the  body  ;  and  there  might  seem,  upon  principle,  to  be 
strong  ground  to  contend  for  the  application  of  the  same  doctrine  to  the  eases  under 
consideration.  The  word  'issue'  is  not  less  extensive  in  its  import  than  heirs  of  the 
body  :  it  embraces  the  whole  line  of  lineal  descendants ;  it  is  used  in  the  statute  De 
donis  (13  E.  1,  c.  1)  in  some  instances,  at  least,  synonymously  with  heirs  of  the  [946] 
body,  and  the  cases  are  very  numerous  in  which  it  has  been  held  to  create  an  estate- 
tail.  It  will  be  seen,  however,  that,  in  some  instances,  the  word  issue  has  been 
diverted  from  its  general  legal  acceptation  by  the  occurrence  of  words  of  distribution, 
or  other  expressions  which  point  at  a  mode  of  devolution  or  enjoyment  inconsistent 
with  an  estate-tail,  and  have  been  decided  to  be  insufficient  to  convert  the  term  lieirs 
of  the  body  into  children,  or  to  prevent  its  conferring  an  estate-tail."  There  are  some 
authorities  referred  to  in  Roll.  Abr.  tit.  Estate  (X),  (Y),  (Z),  shewing  that  the  words 
"  heirs  of  the  body  "  are  words  of  limitation. 

But  the  word  "  issue "  is  not  necessarily  a  word  either  of  limitation  or  of  pur- 
chase :  it  is  of  a  most  flexible  quality,  and  is  very  different  in  its  effect  from  the  term 
"  heirs  of  the  body."  "  Issue "  in  common  parlance  means  children  ;  not  grand- 
children ;  as  if  it  is  said — A.  B.  died  leaving  issue — it  would  mean  that  he  left 
children.  It  is  contended  on  the  other  side  that  the  words  "as  tenants  in  common," 
with  reference  to  the  estate  to  be  taken  by  the  issue,  must  be  rejected ;  but  even  if 
these  words  were  struck  out,  the  words  "  afterwards  to  their  issue "  would  remain ; 
and  to  make  the  argument  available,  the  words  "  during  their  respective  natural 
lives,"  should  also  be  struck  out.  But  the  court  will  not  strike  out  words  from  a  will 
unless  they  are  clearly  inconsistent  with  the  whole  will. 

In  Jesson  v.  Doe  d.  Wright  the  words  were  "heirs  of  the  body,"  with  words  of 
portability  afterwards ;  that  case  therefore  has  no  application  here.  Even  the  words 
"  heirs  of  the  body  "  are  not  always  treated  as  words  of  limitation,  if  a  different  inten- 
tion be  manifest  from  the  whole  of  the  devise;  Lcnce  v.  Dames  (2  Ld.  Raym.  1561), 
Lisle  v.  Gray  (2  Lev.  223),  Goodtifle  d.  Sure/  v.  Herring  (1  East,  264).  Where  the 
word  [947]  "issue"  is  found  in  its  present  collocation; — that  is,  with  words  of 
ulterior  distribution  superadded — it  is  held  to  be  a  word  of  purchase;  Doe  d.  Davy  v. 
Burnsall  (6  T.  R.  30),  Bwrnsall  v.  Davy  (1  B.  &  P.  215),  Doe  d.  Gilman  v.  Ehey 
(4  East,  31:)),  Merest  v.  James  (1  Brod.  &  B.  484,  4  J.  B.  Moo.  327),  Lees  v.  Marley 
(1  You.  &  Col.  589),  Greenwood  v.  Rothwell  (ante,  vol.  v.  628,  6  Scott,  N.  R.  670),  and 
the  cases  collected  in  2  Jarm.  on  Wills,  p.  246.  Where  there  is  a  limitation  to  heirs 
special,  an  ulterior  limitation  to  heirs  general  will  not  interfere  with  the  rule  in  Shelley's 
case.  Moijij  v.  Mogg  (1  Mer.  654),  may  perhaps  be  relied  upon  on  the  other  side, 
where  words  of  distribution  were  superadded  to  the  word  "  issue,"  and  the  court  held 
that  word  to  be  one  of  limitation.  But  that  ease  must  be  considered  as  overruled  by 
those  just  referred  to.  Mr.  Jarnian  in  his  Treatise  on  Devises  (2  Powell  on  Devises, 
by  .human,  250),  treats  that  case  as  an  authority  for  his  position  that  a  devise  to  A. 
for  life,  remainder  to  his  issue  and  the  heirs  of  such  issue,  with  or  without  a  limita- 
tion over,  is  an  estate  tail  in  A.  But  in  his  Treatise  on  Wills  (vol.  ii.  341),  he  adds 
the  following  note  to  the  passage  : — "I  cite  this  case  with  diffidence,  on  account  of 
the  impossibility  of  ascertaining  the  precise  ground  (in  which  it  was  decided  ;  for  as 
the  limitation  to  the  issue,  as  purchasers,  of  children  burn  and  to  be  burn,  would  have 
transgressed  the  rule  against  perpetuities,  possibly  this  circumstance  may  have  induced 
the  court  to  apply  the  doctrine  of  cy  pies  ;  but  In  which  there  seems  to  lie  this  objec- 
tion, that  it  would  extend  the  doctrine  (which  all  agree  has  already  been  carried  quite 
far  enough)  to  eases  in  which  an  estate  in  fee-simple  is  given  to  the  issue,  in  opposi- 
tion to  the  rule  considered  to  have  been  established  by  the  authorities;  besides  which, 
if  the  court  saw  a  very  de  [948]-eided  reason  for  holding  issue  to  he  a  word  of  pur- 
chase, why  was  not  the  devise  restricted  to  the  children  (and  the  issue  of  children), 
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who  were  born  in  the  lifetime  of  the  testator,  as  was  done  (though  perhaps  unwarrant- 
ably) in  certain  other  devises  in  the  same  will,  under  which  the  ancestor  took  an 
equitable  interest  only,  and  the  issue  a  legal  remainder,  which  two  limitations  being 
of  different  quality,  could  not  unite  by  force  of  the  rule  in  Shelley's  case  ?  For  these 
reasons,  I  have  continued  to  treat  the  case  of  Mogg  v.  Mogg  as  an  authority  for  read- 
ino-  '  issue '  as  a  word  of  limitation,  this  being,  as  I  conceive,  the  least  exceptionable 
ground  to  which  it  can  be  referred  ;  though  it  is  admitted  that  in  applying  this  con- 
struction to  a  case  in  which  words  of  distribution  as  well  as  words  of  limitation  were 
introduced  into  the  devise  to  the  issue,  it  goes  a  step  beyond  any  other  of  the  modern 
eases,  and  as  to  this  ultra  point,  therefore,  is  not  to  be  relied  on." 

In  Doe  d.  Ekmdford  v.  Applin,  Doe  d.  Cock  v.  Cooper,  and  Ward  v.  Bevil  (1  You. 
&  J.  512),  where  words  of  distribution  were  introduced,  there  was  also  a  devise  over  ; 
in  which  case  an  estate  tail  is  given  by  implication.  In  Tale  v.  Clarke  there  was  no 
decision  on  the  point  in  question  ;  Lord  Langdale,  M.  R.  merely  holding  that  the 
parties  before  the  court  were  not  entitled  to  the  estate  :  his  opinion  upon  the  point 
now  under  discussion,  was  merely  an  obiter  dictum.  Upon  that  case  Mr.  Jarinan 
observes  (2  Jarm.  Wills,  352) :  "It  will  be  perceived  that  in  this  case  the  devise  was 
to  the  issue  male  and  female  ;  which  perhaps  (where  unaccompanied  by  expressions 
shewing  that  the  objects  were  to  take  concurrently)  does  not  present  so  decided  an 
inconsistency  with  an  estate-tail,  as  words  of  distribution  ;  since  the  course  of  descent 
under  an  estate-tail  generally  does,  in  point  of  fact,  embrace  persons  of  each  sex,  [949] 
although  not  in  general  simultaneously."  It  may  be  said  on  the  other  side,  that  if  the 
word  "issue"  means  children,  the  case  falls  within  the  dilemma  in  Wild's  case  (a), 
where  a  devise  to  Wild  and  his  wife,  and  after  their  decease  to  their  children  (they 
then  having  a  son  and  daughter),  was  held  to  give  only  an  estate  for  life  to  the 
parents,  with  remainder  to  their  children  for  life,  and  no  estate-tail ;  but  the  object  of 
that  decision  was  to  prevent  a  lapse  of  the  estate. 

Byles  Serjt.,  in  reply.  It  is  assumed,  in  the  argument  on  the  other  side,  that  the 
grandchildren  take  an  estate  in  fee ;  so  that  to  support  that  argument,  the  word 
"  issue  "  is  treated  as  a  word  of  limitation,  and  also  as  a  word  of  purchase,  in  the  same 
breath;  which  it  cannot  be  ;  Cook  v.  Cook  (h).  It  is  also  said  that  the  plaintiffs  must 
seek  to  reject  the  words  "as  tenants  in  common  "  at  the  end  of  the  clause  :  but  that 
does  not  follow  ;  words  may  be  superfluous  without  any  necessity  for  rejecting  them  ; 
as  if  there  were  a  devise  to  A.  and  his  heirs  and  their  heirs  ;  the  latter  words  would 
clearly  be  superfluous.  If,  in  this  case,  instead  of  "  their  issue  "  the  words  had  been 
"  their  children,"  and  the  words  "as  tenants  in  common"  were  rejected,  the  devise 
would  have  fallen  precisely  within  Jl'ild's  case. 

Nov.  22. — The  court  having  directed  a  second  argument,  the  case  was  re-argued 
before  Tindal  C.  J.,  Coltman,  Maule  and  Erie  JJ. 

Byles  Serjt.,  for  the  children  of  John  Harrison  the  tes-[950]-tator.  The  children 
took  an  estate-tail.  The  words  "  during  their  respective  lives "  clearly  create  no 
difficulty  in  adopting  this  construction  of  the  will.  In  Robinson  v.  Robinson  (1  Burr.  38), 
and  in  Doe  dem.  Cock  v.  Cooper  (1  East,  229),  words  of  somewhat  similar  character  were 
held  to  be  superfluous.  The  other  side  will  mainly  rely  on  the  repetition  of  the  words 
"as  tenants  in  common."  It  is  not  necessary  to  reject  these  words;  since,  according 
to  the  construction  now  contended  for,  they  are  superfluous  :  without  them,  the  next 
generation  would  equally  take  as  tenants  in  common.  Even  if  those  words  be  con- 
sidered repugnant,  and  not  merely  superfluous,  there  is  no  difficulty  in  rejecting  them. 
in  order  to  effectuate  the  intention.  In  the  well  known  case  of  Jesson  v.  Doe  dem. 
II" rigid  (2  Bligh,  1),  the  words  "share  and  share  alike,  as  tenants  in  common,"  were 
rejected.  In  Doe  dem.  Cock  v.  Cooper  words  of  distribution  and  division  were  struck 
out  of  the  will.  That  case  approaches  very  near  to  the  present ;  for  there,  as  here, 
the  word  used  was  "issue."  So,  in  Doe  dem.  Atkinson  v.  Fea/!wrstone(l  B.  &  Ad.  944), 
Mogg  v.  Mogg  (1  Meriv.  654),  Doe  dem.  Blandford  v.  Applin  (4  T.  R.  82).  Tate  v. 
Clarke  (1  Beavan,  100),  is  a  case  entitled  to  particular  attention,  inasmuch  as  the  will 
contained  no  limitation  over.     There,  the  devise  was,  to  the  testator's  widow,  for  life, 

(a)  6  Co.  Rep.  16  b.  S.  C.  Anon.  Gouldsb.  139,  pi.  47  ;  S.  C.  pernom.  Richardson 
v.  Yardley,  Sir  F.  Moore,  397,  pi.  519. 

(b)  2  Vern.  545.  And  see  Goodtitle  v.  Billington,  2  Dougl.  753,  Mwrthwaite  v. 
Jcnkinson,  2  B.  &  C.  357,  3  D.  &  R.  764,  Mortimer  v.  West,  Sim.  274. 
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with  remainder  to  trustees,  to  pay  costs,  &c,  and  to  divide  the  residue  of  the  rents 
amongst  all  his  brothers  and  sisters  who  should  be  living  at  the  time  of  the  decease 
of  the  testator's  wife,  and  to  their  issue,  male  and  female,  after  the  respective  deceases 
of  his  said  brothers  and  sisters,  for  ever,  to  be  equally  divided  between  and  among 
them.  It  was  held  that  the  words  "issue,  male  and  female,"  were  to  be  construed 
[951]  as  words  of  limitation,  and  not  of  purchase ;  and  that  the  children  of  a  sister 
who  died  in  the  life-time  of  the  widow,  took  no  interest.  The  present  is  a  singular 
case  in  this  respect,  that  first,  there  is  a  devise  to  a  class,  and  then  to  their  issue  as 
tenants  in  common.  That  very  circumstance  appears  to  remove  the  difficulty  of 
putting  a  construction  on  the  will ;  for  the  issue  must  necessarily  take  as  tenants  in 
common.  It  can  hardly  be  said  that  those  words  are  inconsistent  with  the  estate-tail, 
which,  it  is  contended,  the  children  of  the  testator  take.  Expressions  apparently  far 
more  inconsistent  with  the  intention  to  create  an  estate-tail  than  those  which  occur  in 
this  will,  have  been  held  compatible  with  an  estate-tail.  Thus,  in  the  case  of  Demi  <1. 
JVebb  v.  Puckey  (5  T.  R.  299,  supra,  951),  the  words  "without  impeachment  of  waste," 
were  just  as  superfluous  as  the  words  in  question  here.  In  Frank  v.  Stovin  (3  East,  548), 
the  devise  was,  to  B.  for  life,  without  impeachment  of  waste,  with  power  to  make  a 
jointure  to  any  future  wife,  and,  after  his  decease,  then  to  the  use  of  the  issue  male  of 
the  body  of  B.  lawfully  begotten  and  to  be  begotten,  and  their  heirs,  and,  in  default 
of  such  issue,  then  over.  B.  had  issue,  and  afterwards  suffered  a  recovery.  In  the 
course  of  the  argument  Lord  Ellenborough  stated,  that  he  was  of  opinion  that  the  case 
was  governed  by  Hue  den.  Dodson  v.  G-rew  (2  Wils.  322,  Wilmot,  273),  and  the  court 
certified  accordingly,  that  B.  took  an  estate-tail.  Suppose  here  the  limitation,  instead 
of  being  to  the  "  issue,"  had  been  to  the  "  heirs  of  the  body,"  as  tenants  in  common, 
the  court  could  not  have  entertained  any  doubt.  Unless  there  be  something  to  control 
it,  the  woi'd  "issue"  is,  according  to  the  cases,  to  be  regarded  rather  as  a  word  of 
limitation  than  of  purchase.  It  is  clear  that  neither  of  the  interpretations  now  sub- 
mitted to  the  court  [952]  will  give  full  effect  to  every  part  of  the  will :  neither  side 
can  use  the  word  "  issue  "  in  its  most  general  popular  sense,  as  denoting  "  all  descen- 
dants." [Coltman  J.  Not  all  at  the  same  time:  but  all  in  succession  may  take.] 
The  children  would  take,  and  after  them  the  grandchildren.  [Tindal  C.  J.  According 
to  your  construction,  the  share  of  each  tenant  in  common  in  tail,  would  go  to  his  eldest 
son.]  The  younger  children  would  not  necessarily  take  ;  but  all  might,  by  possibility, 
take ;  whereas,  according  to  the  other  construction,  all  could  not  take.  If  the  former 
construction  be  adopted,  a  great-grandchild  would  take;  whereas,  according  to  thai 
contended  for  on  the  other  side,  he  would  not  take  unless  born  in  the  testator's  life- 
time. If  "issue"  is  to  be  read  as  a  word  of  purchase,  what  estate  do  the  children 
takel  Do  they  take  an  estate  for  life?  The  first  difficulty  that  arises  on  that 
construction  is,  that  the  testator  uses  the  word  "estates,"  to  designate,  not  the 
particular  estates,  but  the  quantity  of  interest.  [Muule  J.  The  term  used  by  the 
testator  is  " estates "  coupled  with  the  word  " situate,"  which  renders  it  more  neces- 
sary that  the  subsequent  words  should  be  treated  as  words  of  limitation.  Coltman  .). 
Both  sides  leave  the  fee  undisposed  of.]  If  it  is  to  be  held  that  I  be  children  only  lake 
for  lite  all   the  issue  born  after  the  death  of  the  testator  would  be  left  Unprovided  for. 

The  consequence  of  holding  that  the  grandchildren  took  an  estate-tail,  would  be,  to 

place  the  fee  at  the  disposition  of  the  first  taker;  and  it  would  be  using  the  woi'd 
"issue"  both  as  a  word  of  purchase  and   a  woi'd  of  limitation,  which  the  law    does    not 

allow.  Cook  v.  Cook  (2  Vera.  o4.r»),  Whitelock  \.  Heddon  (I  I'..  .V.  1'.  243.)  [MauleJ. 
It  may  probably  be  said,  that,  though  "issue"  is  a  word  of  purchase,  "estates"  is  a 
word  of  limitation.  |  That  might,  in  some  measure,  remove  tiiat  [953]  difficulty  ;  but 
it  would  not  give  an  estate  tail  to  the  grand-children.     The  court  cannot   read  the 

word  "issue"  as  meaning  grandchildren,  to  the  exclusi if  great  grandchildren  :  for 

all  are  equally  issue  of  the  children.  The  word  "estate"  Iris  been  held  to  be  satisfied 
by  an  estate-tail.  WMtelock  \.  Heddon  (I  1'-.  .V  1'.  21:'.),  Hodges  v.  MiddleUm  (2  Dougl, 
431),  Wight  v.  Leigh  (15  Ves.  564),  think  v.  Fanner  (2  Russ.  .V  M.  567),  By  applying 
here  the  rule  in  Shelley's  case,  all  difficulties  will  be  avoided, 

Channel!  Serjt.,   for   tin'  grand-children.     Under  this  will  the  children  of  the 

testator  loo],  an  estate  for  life,  with  remainder  in  fee   to   their  children   as   tenants   in 

common.  Lees  v.  Mosley  (]  STou.  &  C.  589)  shews  thai  there  is  a  material  difference 
between  "issue"  and  "  heirs  of  the  body."  The  latter  being  technical  words,  requiring 
the  strongest  words  in  other  parts  of  the  will  to  warrant  a  departure  from  their  reoog 
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nised  construction.  The  word  "  issue,"  however,  is  frequently  used  in  two  different 
senses,  as  well  in  statutes  as  in  wills  ;  and  the  court  is  therefore  at  liberty  to  apply  to 
it  that  construction  which  will  best  answer  the  general  intention  of  the  testator.  In 
the  cases  in  which  words  like  the  present  have  been  held  to  give  an  estate-tail,  there 
has  been  either  an  entire  absence  of  words  of  limitation  over,  or  a  gift  over  in  default 
of  issue  ;  so  that,  an  estate-tail  has  been  held  to  pass,  in  order  to  effectuate  the  general 
intention  of  the  testator.  In  Lees  v.  Mode//  the  devise  was  as  follows :  I  give  and 
devise  all  that  my  freehold  lease  of  a  farm  in  Prestbury,  &c.  unto  my  two  sons,  Henry- 
James,  and  Oswald,  in  moieties,  as  tenants  in  common  and  not  as  joint-tenants,  in 
such  manner,  and  subject  to  such  charges,  as  hereinafter  mentioned,  that  is  to  say,  as 
to  one  moiety  thereof,  [954]  to  my  son  Henry-James,  for  life,  with  remainder  to  his 
lawful  issue  and  their  respective  heirs,  in  such  shares  and  proportions,  and  subject  to 
such  charges,  as  the  said  Henry-James  shall,  by  deed  or  will,  appoint ;  but,  in  case  my 
son  Henry-James  shall  not  many  and  have  issue  who  shall  attain  the  age  of  twenty- 
one  years,  then  to  my  son  Oswald,  in  fee.  It  was  held  that  Henry-James  took  an 
estate  for  life  in  the  moiety,  with  remainder  to  his  children,  as  tenants  in  common,  in 
fee.  That  decision  gets  rid  of  the  effect  of  Jesson  v.  Ihe  dem.  Wright  ('_'  Bligh,  1),  and 
Doe  dem.  Atkinson  v.  Featherstone  (1  P>.  *  Ail.  944).  In  Greenwood  v.  Rothwell  (ante, 
vol.  v.  628,  G  Scott,  N.  K.  670),  this  court  acted  upon  the  principle  laid  down  in 
Lees  v.  Mosley.  There,  the  devise  was  as  follows:  "I  give  and  devise  unto  J.  G.  all 
my  lands,  &c.,  for  and  during  his  life,  and,  after  his  decease,  I  give  and  devise  the 
same  unto  all  and  every  the  issue  of  the  body  of  the  said  .1.  Gr.,  share  and  share  alike, 
as  tenants  in  common,  and  the  heirs  of  such  issue  : "  It  was  held  that  J.  G.  took  an 
estate  for  life.  In  that  case,  Tate  v.  (lade  (1  Beavan,  100),  where  the  devise  was  to 
the  testator's  widow  for  life,  with  remainder  to  trustees  and  their  executors,  to  pay 
costs,  &c,  and  to  divide  the  residue  of  the  rents  amongst  all  the  testator's  brothers 
and  sisters  who  should  be  living  at  the  time  of  the  decease  of  his  (the  testator's)  wife, 
and  to  their  issue,  male  and  female,  after  the  respective  deceases  of  his  said  brothers 
and  sisters,  for  ever,  to  be  equally  divided  between  and  among  them — was  cited,  and 
relied  on  to  shew  that  "  issue  "  was  to  be  construed  as  a  word  of  limitation  and  not  of 
purchase :  but  Maule  J.,  observed  :  "  The  words  '  for  ever,'  must  refer  to  all  descen- 
dants." Those  words  are  not  to  be  found  in  this  will.  No  case  is  to  be  met  with 
where  an  express  devise  to  one  for  life,  and  afterwards  to  his  issue,  as  tenants  in 
[955]  common,  has  been  held  to  give  an  estate-tail  to  the  first  taker,  without  super- 
added words  of  limitation,  or  a  gift  over.  In  Doe  don.  Blandford  v.  Applin,  there  was 
a  gift  over.  In  Jesson  v.  Doe  dem.  11' right,  the  devise  was  to  \Y.,  for  life,  and,  after  his 
decease,  to  the  heirs  of  his  body,  in  such  shares  and  proportions  as  W.  by  deed,  Ac. 
should  appoint,  Ac.  Doe  dem.  Atkinson  v.  Featherstone  (1  B.  &  Ail.  i)44),  is  nothing 
more  than  a  mere  repetition  of  the  terms  which  occurred  in  Jesson  v.  Doe  dem.  II 'right. 
In  H'hiteloek  v.  Heddon  (1  B.  &  P.  243),  it  was  not  contended  that  the  words  were  not 
sufficient  to  give  an  estate-tail  according  to  their  ordinary  signification,  but  the  question 
was,  as  to  the  effect  to  be  given  to  the  word  "  estates  "  :  and  all  that  the  court  decided 
was,  that  what  it  meant  depended  on  the  whole  context.  In  Mogg  v.  Mogg  (1  Meriv. 
654),  there  was  also  a  gift  over.  In  Wilkinson  v.  Chapman  ('■>  Kuss.  145),  the  testator 
devised  a  rent-charge,  to  be  issuing  out  of  all  his  real  estate,  lands,  &c,  in  P.,  and  then 
he  devised  his  said  estate,  lands,  Ac,  to  M.,  her  heirs  and  assigns  for  ever;  but.  in 
case  she  should  die  under  twenty-one,  and  without  lawful  issue,  then  he  devised  his 
said  estate,  lands,  Ac,  unto  A.  during  her  life  ;  and,  after  her  decease,  the  testator 
devised  all  his  said  estate,  lands,  Ac,  to  the  children  of  H.,  as  tenants  in  common: 
Lord  Gift'ord,  M.  R,  held,  that,  notwithstanding  the  connexion  of  the  word  estate 
with  locality  and  words  of  limitation,  it  was  sufficient  to  cany  a  fee  to  the  children  of 
H.  Here,  in  order  to  give  effect  to  the  language  used  by  the  testator,  it  is  necessary 
to  hold  that  the  interest  the  grand-children  are  to  take,  is  in  respect  of  the  property 
taken  by  the  children,  whether  for  life  or  in  tail.  [Tindal  C.  J.  One  would  rather 
infer  that  by  "  issue "  the  testator  meant  by  something  different  from  "  children," 
coming  as  the  words  do  so  closely  one  after  the  other.  The  case  would  have  been 
[956]  much  more  in  your  favour  if  the  word  children  had  been  repeated.]  The  case 
cannot  be  distinguished  from  Greenwood,  v.  Rothwell.  [Maule  J.  It  is  a  question 
whether  the  words  "as  tenants  in  common"  as  used  in  the  second  instance,  apply  to 
any  but  grand-children.  The  expression  "tenants  in  common"  is  ordinarily  used  to 
exclude  joint-tenancy,  and  not  for  the  purpose  of  distribution.]      According  to  the 
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argument  on  the  other  side,  the  children  could  not  take  as  tenants  in  common. 
[Maule  J.  Ves  :  it  is  argued  that  the  children  would  take  as  tenants  in  common  in 
tail,  and, — as  some  cases  shew, — that  each  child  might  take  in  succession.]  The 
question  still  remains,  whether  the  word  "issue"  can  be  read  "  heirs  of  the  body," 
where  there  is  no  devise  over.  [Maule  J.  In  the  cases  you  cite  of  gifts  over,  the 
circumstance  of  there  being  such  gifts  over,  was  relied  on  to  cut  down  to  an  estate-tail, 
that  which  otherwise  would  have  been  a  fee.]  The  only  consistent  construction  of  the 
whole  will,  is  to  hold  that  the  children  take  for  life,  and  the  grand-children  in  fee. 

Byles  Serjt.  replied. 

The  following  certificate  was  sent  to  the  Master  of  the  Rolls  : — 

"First,  We  are  of  opinion  that  the  children  of  the  testator  took  an  estate-toil  as 
tenants  in  common,  in  the  residuary  real  estate,  under  the  said  will  : 

"Secondly,  we  are  of  opinion  that  the  children  of  the  testator's  children  did  not, 
nor  did  either  of  them,  take  any  estate  therein,  under  the  said  will. 

"N.    C.    TlNDAL.  T.    COLTMAN. 

"W.  H.  Maule.       W.  Ekle." 


[957]     Hooding  v.  Sturchfield.     Nov.  5,  1844. 

The  debt  and  costs  indorsed  on  a  writ  of  summons,  were  received  by  a  clerk  of  the 
plaintiffs  attorney,  after  the  expiration  of  the  four  days  : — Held,  that  the  attorney 
not  having  offered  to  return  the  money,  was  not  entitled  to  go  on  with  the  action 
for  the  recovery  of  further  costs. 

A  writ  of  summons,  indorsed  for  261.  6s.  (id.  debt,  and  21.  2s.  costs,  was  served  on 
the  7th  of  June.  On  the  13th,  defendant's  wife  paid  the  debt  and  costs  to  a  clerk  of 
the  plaintiff's  attorney.  The  amount  was  retained  by  the  plaintiff's  attorney,  who 
proceeded  with  the  action,  on  the  ground  that  the  payment  had  not  been  made  until 
after  the  four  days,  and  that  the  clerk  had  no  authority  to  receive  it.  A  judge  at 
chambers  having  on  the  26th  of  June  made  an  order  that  all  further  proceedings  be 
stayed,  the  debt  and  costs  being  paid, 

Murphy  Serjt.,  moved  to  rescind  this  order.  He  cited  Bowdidge  v.  Sla/ney  (2  N.  C. 
142,  2  Scott,  197,  4  Dowl.  P.  C.  140),  where  it  was  held,  that,  to'entitle  a  defendant 
to  a  stay  of  proceedings  under  reg.  II.  of  Hilary  term,  2  W.  4,  the  payment  must  be 
made  within  the  four  days  limited  by  the  rule;  and  submitted  that  the  defendant 
ought  not  to  be  allowed  to  take  advantage  of  the  clerk's  mistake.  [Tindal  C.  J.  You 
should  have  told  the  defendant  that  it  was  a  mistake,  and  that  he  might  have  his 
money  bark  again.]      It  is  ready  for  him  when  he  chooses  to  semi  for  it. 

TlNDAL  C.  J.  You  should  have  put  the  party  in  statu  quo.  In  Bowdidge  v. 
Slwrtey  there  was  only  an  offer  to  pay.     There  is  no  ground  for  setting  aside  the  order. 

The  rest  of  the  court  concurring — 

Murphy  took  nothing. 

[958]     EDGELL  v.  CUBLING.     Nov.  20,  1844. 

A  writ  of  subpoena  issued  in  vacation,  is  void. 

Case  for  neglecting  to  attend  as  a  witness,  pursuant  to  a  subpoena  duces  tecum, 
upon  the  trial  oi  an  action  in  this  court,  between  the  present  plaintiff  and  our  Tancred 
and  one  Spencer. 

The  defendant  pleaded  (eighthly)  that  the  said  writ  of  subpoena  duces  tecum,  was 
and   is   in   the  words   following,  thai  is  to  say,  Ac,      setting  it    mil,  1 1 1 . •   teste   being 
"Witness,  Sir  Nicolas  Conyngham  Tindal,  Knight,  at  Westminster,  the  6th  day  of 
I  December,  in  t  he  seventh  year  of  our  reign.'     The  plea  concluded  as  follows  -. — "  And 
the  defendant  further  says  that  the  said  6th  day  ot  December  in  the  seventh  year  of 

Her  Majesty's  reign,  on  which  day  the  said  writ  was  tested,  was  in  vacation  after 
Michaelmas  term  last,  and  not  in  term  time  :  wherefore  the  said  writ  of  subpoena  duces 
tecum  was  and  is  wholly  void  in  law."      Verification. 

General  demurrer;  and  joinder. 

The  point  marked  for  argument  on  the  part  of  the  plaintiff  was— "  that  the  plea 
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affords  no  answer  in  law  to  the  declaration  of  the  plaintiff ;  and  that  the  writ  of 
subpoena  duces  tecum,  though  issued  and  tested  in  vacation,  is  not  null  and  void,  but 
is  of  the  same  force  as  if  such  writ  had  been  tested  in  term-time. 

Channell,  Serjt.,  in  support  of  the  demurrer.  It  may  be  admitted  that,  generally 
speaking,  all  judicial  writs  must  be  tested  in  term  time.  The  first  exception  to  this 
rule  was  introduced  by  the  stat.  2  W.  4,  c.  .39,  s.  12,  which  enacted  that  "every  writ 
issued  by  authority  of  that  act,  should  bear  date  on  the  day  on  which  the  same  should 
be  issued."  That  provision,  certainly,  [959]  does  not,  in  terms,  apply  to  writs  of 
subpoena.  By  the  '■'<  &  4  "\Y.  4,  e.  <>7,  s.  2,  after  reciting  that  "by  the  existing  law, 
and  the  practice  of  the  courts  of  common  law,  actions  may  be  brought,  and  issues 
proceed  to  trial  and  final  judgment,  in  vacation,  notwithstanding  the  cause  of  action 
may  have  arisen  subsequent  to  the  then  preceding  term,  and  jury  process  of  [and  !] 
writs  of  execution  arc  now  by  law  tested  in  term  time  only,"  it  is  enacted,  that,  "from 
and  after  the  passing  of  this  act,  the  writ  of  venire  facias  juratores  may  be  tested  on 
the  day  on  which  the  same  shall  be  issued,  and  be  made  returnable  forthwith,  and  the 
writ  of  distringas  juratores,  or  habeas  corpora  juratorum,  may  lie  tested  in  term  or 
vacation,  on  a  day  subsequent  to  the  teste  of  the  writ  of  venire  facias  juratores  ;  and 
all  writs  of  execution  may  be  tested  on  the  day  on  which  the  same  are  issued,  and  be 
made  returnable  immediately  after  execution  thereof:  provided  always,  that  when 
any  trial  is  to  be  had  at  liar,  the  writ  of  venire  facias  juratores  shall  be  made  return- 
able as  heretofore.''  The  question  is,  whether  the  writ  of  subpoena  may  not  be  con- 
sidered as  being  within  the  equity  of  that  statute.  It  frequently  happens  that  causes 
are  not  at  issue  until  after  the  end  of  the  term  ;  and  great  inconvenience  may  arise 
if  process  to  compel  the  attendance  of  witnesses  must  lie  tested  in  term  time,  while 
the  jury  process  and  the  writ  of  execution  may  issue  in  vacation.  It  may  be  doubtful 
whether  this  writ  is  absolutely  void  (a),  or  only  voidable.  [Tindal  ('.  J.  If  voidable, 
at  whose  election  !  If  at  the  election  of  the  witness,  he  has  exercised  his  election  by 
declining  to  appeal1.]  It  is  submitted  that  the  writ  is  only  irregular.  [Maule  J. 
The  question  is,  whether  it  is  a  writ  which  the  party  was  bound  to  obey.]  This  is, 
as  was  said  by  Lord  Mansfield  in  Hart  v.  Weston  (•">  Burr.  2589),  "an  [960]  odious 
catching  objection,  and  not  to  be  by  any  means  favoured." 

Sir  T.  Wilde  Serjt.,  contra, — after  be  had  referred  to  Estvtick  v.  Cooke  (2  Lord 
Raym.  1557,  Fitzgibb.  (>(>),  Johnson  v.  Smith  (2  Burr.  Dot)),  and  Hart  v.  Weston  (5  Bun-. 
25S6),  to  shew  that  a  writ  issued  in  vacation  which  by  law  might  to  issue  in  term  time 
only,  is  wholly  void, — was  stopped  by  the  court 

TlNDAL  C.  •!.  A  subpoena  is  as  much  a  judicial  writ  as  a  latitat  is  ;  and  it  can 
only  be  issued  while  the  court  is  sitting. 

Erle  J.  In  Seabm  v.  Heap  (5  Dowl.  I'.  ('.  247),  Mr.  Justice  Littledale  set  aside 
a  writ  of  scire  facias,  on  the  ground  that  it  was  tested  in  vacation  instead  of  being 
tested  in  term  time. 

The  rest  of  the  court  concurred. 

Judgment  for  the  defendant. 

[961]     WARWICK  v.  Bacon.     Nov.  (i,  1S44. 

Service  of  a  rule  to  compute  upon  a  clerk  at  the  counting-house  of  the 
defendant,  is  not  sufficient  to  serve. 

Gaselee  Serjt.  moved  to  make  absolute  a  rule  to  compute  principal  and  interest  on 
a  bill  of  exchange,  upon  an  affidavit  of  service  of  the  rule  nisi  upon  a  clerk  of  the 
defendant  at  his  counting-house.  The  service  here  is  free  from  the  objection  taken  in 
Rowland  v.  Vizetelly  (ante,  vol.  vi.  72.3,  7  Scott,  X.  K.  429,  1  Dowl.  &  L.  7fi7),  where 
an  affidavit  alleging  service  of  a  rule  to  compute  to  be  by  leaving  a  copy  "  with  a  clerk 
or  servant  of  the  defendants  at  their  warehouse,"  was  held  insufficient,  on  the  ground 
that  it  did  not  sufficiently  appear  to  have  been  a  service  upon  a  person  whose  duty  it 
was  to  receive  and  deliver  papers  and  letters.  In  this  case  the  service  has  been  on 
one  whose  duty  it  is  to  attend  to  all  matters  of  business  belonging  to  his  employer. 

Per  curiam.  The  usual  and  proper  course  is,  to  serve  at  the  dwelling-house  of  the 
party,  all  rules,  the  service  of  which  is  not  required  to  be  personal. 

Kule  discharged. 

(a)  See  Shirley  v.  Wright,  2  Salk.  700. 
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[962]    Burgess  v.  Beaumont.     Nov.  20,  1844. 

[S.  C.  8  Scott,  N.  R.  669 ;  2  D.  &  L.  590 ;  14  L.  J.  G.  P.  13  ;  9  Jur.  14.] 

To  an  action  for  the  breach  of  an  agreement  to  make  the  plaintiff  (who  had  been 
governess  in  the  defendant's  family)  an  annual  allowance  for  her  maintenance  and 
instruction,  until  the  plaintiff  should  be  required  by  the  defendant  to  resume  her 
situation,  the  defendant  pleaded,  that  he  entered  into  the  agreement  in  the  belief, 
and  on  the  representation  by  the  plaintiff,  that  she  was  an  honest  and  moral  person, 
and  a  fit  and  proper  person  for  the  situation  and  employment  in  the  declaration 
mentioned ;  and  that,  before  any  breach  of  the  agreement,  he  discovered  that  the 
plaintiff  had  become  and  was  an  immoral  and  dishonest  person,  and  wholly  unfit 
and  improper  for  the  situation  and  employment  aforesaid,  and  a  person  whom  it  would 
have  been  improper  and  wrong  for  him  to  employ  as  a  governess  and  teacher  of  his 
children. — Held,  that  the  plea  was  bad,  as  being  too  general. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  before  the  making  of 
the  promise  thereinafter  next  mentioned,  the  plaintiff  had  been  and  was  a  governess 
and  teacher  engaged  and  employed  by  the  defendant,  and  had  resided  in  the  house  of 
the  defendant,  as  such  governess  and  teacher  of  the  defendant's  children,  and  had 
then  quitted  such  residence  and  employment,  and  afterwards,  to  wit,  on,  &c,  in  con- 
sideration that  the  plaintiff,  at  the  special  instance  and  request  of  the  defendant,  would, 
when  she  should  be  thereafter  required  by  the  defendant,  resume  the  said  situation  and 
employment  of  governess  and  teacher  of  his  the  defendant's  children,  and  would  again 
reside  with  the  defendant  and  his  family  as  such  governess  and  teacher,  and,  in  the 
meantime,  and  until  she  should  be  so  required  as  aforesaid,  would  not  contract  or  enter 
into  any  other  engagement,  without  the  consent  and  permission  of  the  defendant,  and 
would  take  and  use  due  pains  and  diligence  to  improve  and  instruct  herself,  in  various 
arts,  sciences,  and  accomplishments,  and  for  that  purpose  would  hire,  engage,  and 
employ  divers  masters  and  professors,  he  the  defendant  promised  the  plaintiff,  that, 
until  she  should  be  so  required  by  him  to  resume  the  said  situation  and  employment 
of  governess  [963]  and  teacher  of  his  the  defendant's  children,  he  the  defendant  would 
make  and  grant  to  the  plaintiff  a  large,  sufficient,  and  liberal  allowance  for  her  main- 
tenance and  expenses,  and  would  supply  her  with  sufficient  means  and  money,  as  well 
for  that  purpose,  as  for  hiring,  engaging,  and  paying  such  masters  and  professors  as 
aforesaid,  and  acquiring  such  accomplishments  and  knowledge  as  aforesaid,  that  is  to 
say,  to  the  amount  in  the  whole  of  a  large  sum,  to  wit,  6001.  for  each  and  every  year 
from  the  time  of  making  such  promise  until  she  the  plaintiff  should  be  so  required  to 
resume  the  said  situation  and  employment  as  aforesaid  :  Averment,  that  the  plaintiff, 
confiding  in  the  promise  of  the  defendant,  was,  from  the  time  of  the  making  thereof 
continually  until  the  commencement  of  the  suit,  ready  and  willing,  on  being  so  required 
as  aforesaid,  to  have  resumed  the  said  situation  and  employment  of  a  governess  and 
teacher  of  the  children  of  the  defendant,  and  to  have  gone  to  reside  with  the  defendant 
and  his  family  as  such  governess  and  teacher ;  but  the  defendant  did  not,  during  all 
that  time,  require  her  so  to  do ;  and  that  the  plaintiff  had  not  during  all  that  time 
contracted  or  entered  into  any  other  engagement,  and  did  during  all  that  time  take  and 
use  due  pains  and  diligence  to  improve  and  instruct  herself  in  various  arts,  &c.,  and 
did,  at  great  cost  and  expense,  hire,  engage,  and  employ  divers  masters  and  professors 
to  teach  and  instruct  her  in  such  arts,  &c,  and  paid  them  large  sums  of  money  for 
and  in  respect  of  such  teaching  and  instruction  :  Breach,  that  the  defendant  did  not 
nor  would  make  to  the  plaintiff  such  allowance  as  aforesaid,  and  did  not  nor  would 
supply  her  with  money  for  her  maintenance  and  expenses,  &c.  ;  and  did  not  nor  would 

pay  or  allow  her  the  plaintiff  the  said  annuity  or  sum   of  m y;  and,  at    the  com 

mencement  of  the  suit,  there  was  due  to  [964]  the  plaintiff,  in  respect  thereof,  24001. 
for  four  years  thereof. 

To  this  count  the  defendant  pleaded— sixthly,  that  he  entered  into  the  promise 
and  agreement  in  that  count  mentioned,  in  the  belief,  and  on  the  representation  by 
the  plaintiff,  that  she  was  an  honest  and  moral  person,  and  a  fit  and  proper  person  for 
the  situation  and  employment  in  that  count  mentioned  ;  and  that,  before  any  breach 
of  the  promise  in  that  count  mentioned,  to  wit,  on,  &c,  he  discovered,  and  the  tact 
was,  that  the  plaintiff  had  become,  and  then  was,  an   immoral  and  dishonest  person, 
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and  wholly  unfit  and  improper  for  the  situation  and  employment  aforesaid,  and  a 
person  whom  it  would  have  been  improper  and  wrong  for  the  defendant  to  employ  as 
a  governess  and  teacher  of  his  said  children,  or  any  of  them  ;  wherefore  the  defendant, 
on,  &c.  aforesaid,  wholly  rescinded  (a)  the  promise  and  agreement  in  the  first  count 
mentioned,  as  he  lawfully  might  for  the  cause  in  that  plea  mentioned,  and  then  gave 
the  plaintiff  notice  thereof — verification. 

Special  demurrer,  assigning  for  causes, — that  the  defendant  has  set  forth  the  charges 
against  the  plaintiff  in  that  plea  contained,  in  so  general,  indefinite,  and  uncertain  a 
manner,  that  the  plaintiff  cannot  know  what  the  defendant  would  attempt  to  establish 
by  evidence  in  support  of  those  charges,  and  therefore  cannot  be  prepared  to  disprove 
or  answer  them ;  that  the  defendant  has  not  shewn  or  disclosed,  with  sufficient  or 
any  particularity,  any  act  or  acts  of  immorality  or  dishonesty  committed  by  the 
plaintiff,  whereby  it  would  appear  that  the  plaintiff  was  or  is  an  immoral  or  dishonest 
person,  and  improper  or  unfit  to  be  employed  as  the  governess  or  teacher  of  children  ; 
that  the  defendant  has  not  shewn  [965]  in  what  respect  or  how,  or  as  to  what  kind  of 
immorality  or  dishonesty  the  plaintiff  was  or  is,  immoral  and  dishonest  ;  that  the  plea 
does  not  contain  any  specific  or  certain,  material,  and  traversable  allegation,  which  the 
plaintiff  can  put  in  issue,  Ac.     Joinder. 

To  a  second  count  a  similar  plea  was  pleaded,  which  was  demurred  to  on  the  same 
grounds. 

Talfourd,  Serjt.,  in  support  of  the  demurrer.  The  plea  is  bad.  It  has  been 
repeatedly  held,  that  it  is  not  sufficient  to  make  a  general  charge  of  this  nature.  In 
order  to  render  the  plea  good  the  defendant  should  have  set  out  the  specific  acts  of 
immorality  or  dishonesty  on  which  he  relies.  In  ./.  Anson  v.  Stuart  (I  T.  R.  748),  it 
was  ruled  that  a  justification  of  a  charge  of  swindling,  must  state  the  particular 
instances  of  fraud  by  which  the  defendant  means  to  support  the  charge.  Ashhurst,  J., 
there  says:  "In  some  few  cases,  a  general  charge  in  an  indictment  may  be  sufficient ; 
but  those  of  barretry  and  keeping  a  disorderly  bouse,  arc  almost  the  only  instances.  .  .  . 
But,  where  a  charge  of  this  kind  is  preferred,  it  must  be  more  particular,  in  order  to 
apprise  the  other  party  of  it.  Now,  here,  if  the  defendant  can  support  his  charge 
that  the  plaintiff  has  defrauded  divers  persons,  it  must  be  known  to  him  whom  he 
has  defrauded,  and  he  must  call  them  as  witnesses  to  prove  the  particular  acts  of  fraud  : 
if  he  cannot  substantiate  his  charge,  he  ought  not  to  have  made  it."  And  Buller,  J., 
says:  "The  first  question  here  i-,  whether  the  defendant  is  at  liberty  to  charge  the 
plaintiff  with  swindling,  without  shewing  any  instances  of  it.  That  is  contrary  to 
every  rule  of  pleading ;  for,  wherever  one  person  charges  another  with  fraud,  he  must 
know  the  particular  instances  on  which  his  charge  is  founded,  and  therefore  ought  to 
disclose  them."  So,  in  Mure  v.  Kaye  (4  Taunt,  34),  it  was  held  that  a  plea  justifying 
an  [966]  arrest  by  a  private  person,  on  suspicion  of  felony,  must  shew  the  circum- 
stances from  which  the  court  may  judge  whether  or  not  the  suspicion  was  reasonable. 
Ami,  in  Jones  v.  Stevens  (11  Price,  235),  it  was  held  that  pleas  by  way  of  justification, 
generalhy  aspersing  the  character  of  the  plaintiff  by  averments,  without  stating  parti- 
cular acts  of  bad  conduct  as  applying  to  the  justification,  ought  to  be  demurred  to, 
as  being  due  to  the  court  and  the  judge  before  whom  the  action  is  to  be  tried. 
Here,  the  defendant  charges  the  plaintiff  generally  with  being  an  immoral  and  dis- 
honest person  without  stating  any  acts  from  which  immorality  or  dishonesty  can  be 
inferred.  What  is  meant  by  the  word  "  immoral,"  to  which  a  number  of  different 
significations  may  be  given  ?  Is  it  intended  by  the  term  "  dishonest,"  to  charge  the 
plaintiff  with  pecuniary  dishonesty  ]  or,  is  the  word  dishonest  used  in  the  sense  of 
unchastity,  in  which  sense  it  is  used  by  some  of  the  old  dramatists  ?  Again,  what  is 
intended  by  saying  that  the  plaintiff  is  unfit  to  lie  a  governess  I  The  agreement  itself 
assumes  her  to  have  been,  to  some  extent,  unfit :  for  it  provides  for  her  instruction. 
[Maule  J.  The  plea  states,  that  the  defendant  entered  into  the  agreement  on  a  repre- 
sentation by  the  plaintiff  which  is  alleged  to  be  false,  but  it  does  not  state  that  she 
knew  the  representation  to  be  untrue.  Suppose  a  man  on  being  sued  for  the  price  of 
a  horse,  were  to  plead  that  he  bought  it  on  a  representation  that  it  was  a  good  hunter, 
but  without  alleging  that  the  seller  knew  it  was  not  a  good  hunter,  and  averring  no 
warranty,  would  that  be  a  good  answer  ?] 

(a)  As  to  the  incompetency  of  one  of  the  parties  to  an  agreement  to  rescind  it 
without  the  concurrence  of  the  other,  see  ante,  888. 


7  MAN.  &G.  967.  RANNIE    V.    IR\rINE  393 

Byles  Serjt.,  contra,  was  called  upon  by  the  court  to  support  the  plea.  The  plea 
is  sufficient.  In  Young  v.  Murphy  (3  Scott,  379,  3  N.  C.  54),  to  an  action  for  a  breach  of 
promise  [967]  of  marriage,  the  defendant  pleaded,  first,  that,  after  the  making  of  the 
promise,  the  defendant  discovered  that  the  plaintiff  was  an  immodest,  lewd,  unchaste, 
and  immoral  person,  and,  being  sole  and  unmarried,  had  had  carnal  intercourse  with 
one  H.  P.  ;  secondly,  that,  after  the  making  of  the  promise,  the  defendant  had  notice 
that  the  plaintiff,  being  so  sole  and  unmarried,  had  committed  fornilicatioii  with  some 
person  or  persons  to  the  defendant  unknown,  and  was  pregnant  with  a  child  likely 
to  be  born  a  bastard,  (averring  the  fact  to  be  so,)  of  which  he  had  no  notice  or  know- 
ledge at  the  time  of  making  the  promise  :  and  these  pleas  were  held  sufficient  on  special 
demurrer.  The  court  there  said  that  the  rules  which  govern  cases  of  slander  do  not 
apply  to  cases  of  immorality.  The  charges  there  were  nearly  as  general  as  the  imputa- 
tions conveyed  by  this  plea.  This  plea  is  not  so  general  as  it  may  at  first  sight  appear. 
The  defendant,  after  stating  the  plaintiff  to  be  an  immoral  and  dishonest  person,  pro- 
ceeds to  say  in  effect,  that  if  he  had  performed  the  contract  he  would  have  been  guilty 
of  a  breach  of  moral  duty.  [Maule  J.  He  does  not  say  it  would  have  been  wrong  to 
employ  her  by  reason  of  her  immorality.  Suppose  she  had  become  blind,  that  would 
have  been  within  the  allegation.]  In  cases  of  warranty,  the  particular  nature  and 
degree  of  the  unsoundness  is  not  stated  in  the  pleadings,  but  is  matter  of  evidence. 
There  seems  no  reason  why  the  same  rule  should  not  apply  here.  [Tindal  C,  J.  In 
cases  of  warranty,  you  merely  deny  the  warranty  in  the  terms  in  which  it  is  alleged 
to  have  been  given.] 

Tindal  C.  J.  I  think  this  plea  a  great  deal  too  general.  In  order  to  meet  the 
case  which  might  be  set  up  against  her,  the  plaintiff  would  be  compelled  to  come 
prepared  with  witnesses  to  justify  her  whole  conduct  from  the  day  mentioned  in  the 
plea,  without  having  [968]  any  intimation  with  what  particular  misconduct  the  defen- 
dant meant  to  charge  her. 

Coltman  J.  Whether  this  case  falls  within  the  rule  which  has  been  laid  down  as 
to  slander  or  not,  there  must  be  a  certain  degree  of  certainty  in  every  plea.  This  plea 
is  by  much  too  general. 

Maule  J.  concurred. 

Erle  J.  The  plea  does  not  give  the  plaintiff  notice  of  the  charges  which  she  is 
called  upon,  and  must  come  prepared,  to  meet. 

Judgment  for  the  plaintiff. 

Byles  Serjt.,  prayed  leave  to  amend,  by  stating  specific  charges. 

Per  curiam.     This  is  not  a  ease  in  which  the  defendant  is  entitled  to  any  favour. 

Amendment  refused. 


[969]     Rannie  v.  Irvine.     Nov.  15,  1844. 

[S.  C.  8  Scott,  N.  R.  674  ;  14  L.  J.  C.  P.  10;  8  Jur.  1051.  See  Baines  v.  Geary,  1887 
35  Ch.  D.  156;  Mills  v.  Dunham,  [1891]  1  Oh.  580;  Maxim- No rdenfelt  Gum  ami 
Ammwiitian  Company  v.  Nordenfelt,  [1893]  1  Ch.  656 ;  [1894]  A.  C.  574 ;  Haynes  v. 
Doman,  [1899]  2  Ch.  26.] 

The  assignor  of  a  lease  and  the  goodwill  of  the  business  of  a  baker,  agreed  that  he 
would  not,  during  the  term  assigned,  solicit  the  custom  of,  or  knowingly  supply 
bread  or  flour  to,  any  of  the  customers  then  dealing  at  the  promises,  wit  hunt  the 
consent  of  the  assignee  : — Held,  not  void  as  an  unreasonable  restraint  of  trade. 

Assumpsit.  The  declaration  stated,  that,  before  and  at  the  time  of  the  making  of 
the  agreement  thereinafter  mentioned,  the  defendant  was  possessed  of  a  certain  house, 
shop,  and  premises,  with  the  appurtenances,  situate  in  the  county  of  Middlesex,  ami 
called  No.  35  Bernor's  Street,  for  the  residue  of  a  certain  term  of  years  therein,  to 
wit,  a  certain  term  to  expire  on  the  29th  of  September,  1S43,  and  was  there  carrying 
on  the  trade  and  business  of  a  baker;  that  on  the  1st  of  July,  1842,  by  a  certain 
agreement  then  made,  &c,  it  was  agreed  by  and  between  the  plaintiff  and  lUr  defen 
dant,  that,  in  consideration  of  the  sum  of  8501.  to  be  paid  to  the  defendant  by  the 
plaintiff  at  the  times  and  in  manner  thereinafter  mentioned,  the  defendanl  should 
sell  and  assign  the  then  remainder  of  his  said  term  in  the  said  house  and  shop,  I" 
the  plaintiff,  and  should  forthwith  procure  from  his,  the  defendant's,  landlord,  at   his 
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own  expense,  a  lease  of  the  said  premises  for  the  term  of  fourteen  years  from  the 
expiration  of  the  then  term  ;  and  that  the  defendant  should,  for  the  consideration 
aforesaid,  make  and  execute  an  assignment  to  the  plaintiff  of  the  goodwill  of  the 
baking  business  then  carried  on  by  him  as  aforesaid  upon  the  said  premises,  and  also 
of  all  the  fixtures  and  trade  utensils  in  and  about  the  said  premises,  then  belonging  to 
the  defendant;  and  the  plaintiff  then  agreed  to  accept  such  conveyance  and  assign- 
ment on  the  terms  aforesaid  ;  and  the  defendant  then  further  agreed,  for  the  con- 
sideration aforesaid,  that  he  would  not  set  up  or  carry  on,  directly  or  indirectly,  during 
[970]  the  remainder  of  the  then  present  and  the  whole  of  the  intended  new  term,  the 
business  of  a  baker,  with  one  mile  of  the  said  premises,  under  the  payment  of  the  sum 
of  2001.,  to  be  sued  for  and  recovered  by  way  of  liquidated  damages,  for  each  and 
every  month  in  which  the  defendant  should  commit  any  breach  of  the  last>mentioned 
agreement ;  and  also  that  the  defendant  would  not,  during  the  said  remainder  of  the 
then  term,  and  the  whole  of  the  intended  new  term,  solicit  the  custom  of,  or  know- 
ingly supply  bread  or  flour  to  any  of  the  customers  then  dealing  at  the  said  premises 
No.  35  Berner's  Street,  without  the  consent  in  writing  of  the  plaintiff  for  that  purpose 
first  obtained,  under  the  penalty  of  2001.,  to  be  sued  for  and  recovered  as  liquidated 
damages,  for  each  infraction  :  and  that  possession  of  the  said  premises  should  be  given 
and  taken  on,  &c.  Mutual  promises  :  Averment  of  performance  on  the  plaintiffs  part : 
that  the  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  procured 
from  the  landlord  of  the  said  premises,  to  wit,  \V.  J.  Roper,  a  lease  of  the  said 
premises  for  the  term  of  15|  years  from  the  24th  of  June,  1842,  and  then  executed 
an  assignment  to  the  plaintiff  of  the  la-st-mentioned  term  and  interest  in  the  said 
premises,  in  lieu  of  the  said  assignments  of  the  said  residue  of  the  said  term  and 
of  the  said  new  lease  in  the  said  agreement  mentioned,  and  the  plaintiff'  then 
accepted  of  such  assignment  in  lieu  of  the  said  assignments  in  the  said 
agreement  mentioned  :  Breach,  that,  after  making  the  said  agreement,  and  after 
possession  of  the  said  premises  had  been  given  and  taken  under  the  said  agree- 
ment, and  after  the  assignment  of  the  last-mentioned  term,  and  during  the  continuance 
thereof,  and  during  the  period  in  the  agreement  in  that  behalf  mentioned,  to  wit,  on 
the  17th  of  June,  18-43,  the  defendant  did  knowingly  supply  bread  to  one  Thompson, 
being  one  of  the  customers  before  and  at  the  time  of  the  said  agree-[971]-ment  dealing 
at  the  said  premises  No.  35  Berner's  Street,  without  the  consent  in  writing,  or  other- 
wise, of  the  plaintiff,  contrary  to  the  said  agreement ;  and  did  also,  after  making  the 
said  agreement,  &c,  [stating  the  supplying  of  bread  to  one  Brock  another  customer]  : 
and  that  by  means  of  the  several  premises  the  defendant  had  become  liable  to  pay  to 
the  plaintiff'  the  several  sums  of  2001.  and  2001.  in  the  said  agreement  mentioned,  &c. 

Special  demurrer  assigning  for  causes  (amongst  others),  "that  the  agreement  in 
the  declaration  mentioned,  for  the  breaches  of  which  the  plaintiff  therein  complains, 
is,  that  the  defendant  should  not  knowingly  supply  bread  or  flour,  as  therein  men- 
tioned, during  the  remainder  of  the  then  present  and  the  whole  of  the  intended  new 
term,  such  intended  new  term  being  a  term  of  fourteen  years  to  commence  from  the 
29th  of  September,  1843,  and  then  it  is  alleged  in  the  declaration,  that  the  defendant, 
during  the  continuance  of  the  said  then  present  term,  obtained  the  grant  to  himself 
of  a  new  lease  from  the  24th  of  June,  1842,  which  he  assigned  to  the  plaintiff,  and 
that,  during  the  continuance  of  this  last-mentioned  term,  as  assigned,  he  knowingly 
supplied  bread  as  in  the  declaration  mentioned  ;  but,  the  term  subsisting  at  the  time 
of  the  making  of  the  agreement  declared  on  having  been  merged  and  extinguished  by 
the  grant  of  a  longer  term,  it  is  not  shewn,  nor  does  it  appear,  in  or  by  the  declaration, 
that  the  said  breaches  by  the  supplying  of  bread  as  aforesaid  were  committed  within 
the  term  so  subsisting  at  the  time  of  the  making  of  the  agreement  declared  upon,  or 
within  the  intended  new  term  in  the  said  agreement  mentioned,  but  the  contrary  does 
in  fact  appear  and  is  shewn  in  and  by  the  declaration  :  and  that  the  said  agreement 
declared  on  is  contrary  to  public  policy,  and  illegal,  in  this  respect,  amongst  others, 
that  is  to  say,  that  it  [972]  restrains  the'  defendant  from  supplying  bread  and  flour  to 
particular  persons  wherever  they  may  reside,  without  limit  in  point  of  space  as  to 
those  persons,  and  under  all  circumstances,  whether  such  persons  change  their 
residences  or  continue  customers  of  the  plaintiff,  or  not ;  which  is  a  restraint  larger 
and  wider  than  the  protection  of  the  plaintiff  can  possibly  require,  and  the  same  must 
therefore  be  considered  as  unreasonable  and  void  in  law/'  &c. 

Byles,  Serjt,  in  support  of  the  demurrer.     Admitting  the  first  part  of  the  contract 
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to  be  good,  in  which  the  defendant  agrees  not  to  set  up  the  business  of  a  baker  within 
a  mile  of  his  former  residence,  the  latter  part  of  the  contract  is  illegal  and  contrary 
to  public  policy,  being,  to  an  unnecessary  and  unreasonable  degree,  in  restraint  of 
I  rule  By  it,  the  defendant  binds  himself  during  the  term,  not  to  solicit  the  custom 
of,  or  knowingly  supply  bread  or  Hour  to,  any  of  the  customers  then  dealing  at  the 
premises,  without  the  consent  in  writing  of  the  plaintiff',  under  the  penalty  of  2001., 
to  be  recovered  as  liquidated  damages,  for  each  infraction.  This  is  not  a  restriction, 
not  to  deal  with  certain  customers  by  name,  or  within  a  defined  locality  ;  which  may 
be  good  ;  as  in  Hnnlocke  v.  Blackhwe  (2  Wms.  Saund.  L56),  where  the  agreement  was 
not  to  trade  with  particular  customers  by  name  :  but  it  is  a  contract,  generally,  not 
to  deal  with  the  customers  in  whatever  part  of  the  kingdom  they  may  reside.  In 
Ward  v.  Byrne  (5  M.  &  W.  548),  the  defendant  gave  a  bond  to  the  plaintiff  (a  coal- 
merchant  in  London),  conditioned  (inter  alia)  that  the  defendant  should  not,  within 
two  years  after  leaving  the  plaintiff's  service,  solicit,  or  sell  to,  any  customers  of  the 
plaintiff;  that  he  should  not  follow,  or  be  employed  in,  the  business  of  a  [973]  coal- 
merchant,  for  nine  months  after  he  should  have  left  the  employment  of  the  plaintiff; 
ami  that  he  should  not  leave  his  employment  without  giving  a  month's  notice.  The 
court,  on  motion  to  arrest  the  judgment,  held  the  bond  to  be  void,  on  the  ground  that 
it  was  a  restraint  of  trade  unlimited  in  point  of  space.  [Erie,  J.  Was  not  the 
distinction  taken  in  that  case  between  all  the  world  and  particular  customers  ?]  Here, 
the  restraint  is  clearly  unreasonable.  Supposing  the  customers  to  remove  from  the 
plaintiffs  neighbourhood,  to  a  small  town  in  the  country,  where  the  defendant  might 
be  the  only  baker  ;  under  this  agreement  he  would  be  precluded  from  supplying  them. 
Further,  the  breach  assigned  was  not  committed  during  the  then  present  or  the 
intended  term;  but  during  the  substituted  term.  The  question  is  whether  "term  " 
is  to  be  read  as  a  period  of  time,  or  as  an  estate.  It  is  submitted  that  "  term  "  denotes 
the  "  term  of  years,"  the  "  interest "  or  "  estate,"  and  not  time  only.  [Tindal,  C.  J. 
What  was  the  meaning  of  the  parties  ?  In  this  agreement  term  and  time  are 
convertible  terms.] 

Channell  Serjt.,  contra.  This  contract  is  not  void  as  being  in  restraint  of  trade. 
In  the  note  to  Hnnlocke  v.  Blacklowe  (2  Wms.  Saund.  15G),  the  rule  is  thus  laid  down, 
that,  "  though  a  bond,  covenant,  or  promise,  even  on  good  consideration,  not  to  use  a 
trade  any  where  in  England,  is  void,  as  being  too  general  a  restraint  of  trade ;  yet, 
if  such  bond,  covenant,  or  promise  be,  not  to  use  a  trade  at  a  particular  place,  it  is 
good  :  Prugnell  v.  Gosse  (All.  56).  For  the  same  reason  it  seems  that  a  bond, 
covenant,  or  promise  not  to  use  a  trade  with  particular  customers  by  name,  if  founded 
on  a  good  consideration,  is  also  valid.  All  the  cases  on  this  subject,  prior  to  Mitchell 
v.  Bey-[974]-7wWs  (1  P.  Wins.  181),  are  noticed  in  that  case.  There,  in  debt  on  bond, 
the  defendant  prayed  oyer  of  the  condition,  which  recited  that  whereas  the  defendant 
had  assigned  to  the  plaintiff  a  lease  of  a  messuage  and  bakehouse  in  L.  in  the  parish 
of  St.  A.,  for  the  term  of  five  years,  if  the  defendant  should  not  exercise  the  trade  of 
a  baker  within  that  parish  during  the  said  term,  or,  in  ease  he  did,  should,  within 
three  days  after  proof  thereof  made,  pay  to  the  plaintiff  501.,  then  the  obligation  to 
be  void,  and  pleaded  that  he  was  a  baker  by  trade,  that  he  had  served  an  apprentice 
ship  to  it,  by  reason  whereof  the  bond  was  void  in  law;  wherefore  he  trailed,  as  he 
well  might  ;  and  on  demurrer,  the  court  was  of  opinion,  that,  a  special  consideration 
being  set  forth  in  the  condition,  which  shews  it  was  reasonable  for  the  parties  to 
enter  into  it,  the  bond  was  good;  and  that  the  true  distinction  was  not,  between 
promises  and  bonds,  but  between  contracts  with  and  without  consideration  (vide 
infra,  979  (a)) ;  and  that,  wherever  a  sufficient  consideration  appeared  to  make  it  a 
proper  and  useful  contract,  and  such  as  could  nol  be  set  aside  without  injury  to  a  fair 
contractor,  it  ought  to  be  maintained  ;  but  with  this  constant  diversity,  viz.  where  the 
restraint  is  general,  not  to  exercise  a  hade  throughout  the  kingdom,  and  where  il  i^ 
limited  to  a  particular  place;  that  the  former  is  void,  being  of  no  benefit  to  either 
party,  and  only  oppressive ;  but  the  oilier  is  good,  The  principle  of  this  case  was 
afterwards  recognized  and  adopted  in  Chesmwn  v.  Nainby  (2  Ld,  Raym.  1456, 
8  Brown,  I'.  ('.  349).     Hitchcock  \.  Coker  (6  Ad.  &  E.  bis,  I  N.  &  I'.  796)  is  conclusive 

Of   the  present    ease,  in    principle,  if   not    in    precise    terms.      There,  the    plaintiff  WHS  8 

druggist,  and  had  taken  the  defendant  into  his  service  as  assistant  ;  and  the  defendant 
had  agreed  t  hat,  if  he  should  at  any  time  thereafter  exercise  the  business  of  a  chemist 
and  [975]   druggist  in   T.,  or  within   three   miles   thereof,  he   would   pay    the    plaintiff 
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5001.  as  liquidated  damages.  It  was  held  in  the  Exchequer  Chamber  that  there  was 
a  legal  consideration  for  the  contract — that  the  court  could  not  enter  into  the  question 
whether  the  consideration  was  equal  in  value  to  the  restraint  agreed  to  by  the  defen- 
dant  and  that  the  restraint  was  not  shewn  to  lie  unreasonable  or  oppressive,  by  the 

circumstance  that  its  duration  was  not  limited  to  the  life  of  the  plaintiff,  or  to  the 
time  during  which  he  should  carry  on  the  business.  Here,  the  restraint  is  not  larger 
than  was  necessary,  as  "as  the  ease  in  Median  v.  May  (11  M.  it  W.  653),  and  only 
carries  out  what  clearly  must  have  been  the  intention  and  calculation  of  the  parties  ; 
neither  is  it  of  such  an  extensive  nature  as  the  restraint  in  Proctor  v.  Sargent  (2  Mann. 
&  Gr.  20,  2  Scott,  X.  K.  289),  which  this  court  held  to  he  free  from  objection.  It 
is  true  that  here  the  customers  are  not  referred  to  by  name,  as  in  Hunlocke  \.  Black- 
Idir,  :  hut  the  restriction  is  confined  to  customers  then  dealing  at  the  premises,  and 
there  was  no  occasion  to  particularise  them.  In  calculating  the  price  to  he  paid  for 
the  goodwill,  reference  must  of  necessity  have  been  had  to  the  number  of  persons  who 
dealt  at  the  shop.  The  plaintiff  agreed  to  be  content  with  the  limit  of  one  mile  from 
the  premises  upon  the  defendant  undertaking  not  to  serve  his  former  customers. 
[Tindal  C.  J.  Suppose  the  customers  to  remove  to  a  distant  part  of  London  J  The 
restraint  would  remain,  although  the  necessity  for  it  would  cease.]  The  same  objection 
might  be  taken  where  the  customers  are  named,  as  in  Hunloch  v.  Blackloive.  Gal  v. 
Reed  (8  East,  80),  is  in  point.  Ward  v.  Byrru  is  clearly  distinguishable  from  the 
present  ease.  Here,  the  defendant  has  power  to  set  up  trade  anywhere  beyond  the 
[976]  limit  of  a  mile  from  his  former  premises,  upon  the  restriction  that  he  shall  not 
supply  any  of  his  old  customers,  which  is  no  more  than  is  reasonable  and  necessary 
for  the  protects I  the  plaintiff. 

Byles  Serjt.,  replied. 

Tindal  C.  J.  Upon  the  best  construction  I  can  put  upon  this  agreement)  it  does 
not  appear  to  me  to  be  such  a  contract  in  restraint  of  trade  as  to  compel  us  to  hold  it 
void.  The  first  part  of  the  agreement — that  the  defendant  would  not  directly  or 
indirectly  set  up  or  carry  on  during  the  term  the  business  of  a  baker,  withiu  one  mile 
of  the  premises  disposed  of — is  admitted  to  be  good.  But  it  is  contended  that  the 
latter  branch  of  the  agreement,  whereby  the  defendant  engages  "that  he  will  not, 
during  the  said  term,  solicit  the  custom  of,  or  knowingly  supply  bread  or  flour  to, 
any  of  the  customers  then  dealing  at  the  said  premises,  without  the  consent  in  writing 
of  the  plaintiff,"  is  such  a  restriction  upon  the  defendant's  right  to  trade  as  renders 
the  agreement  void  as  being  contrary  to  public  policy.  In  the  first  place,  it  is  to  be 
observed  that  this  is  not  a  general  restraint  of  trade,  but  only  restricts  the  defendant 
from  trading  with  a  very  limited  number  of  persons  whose  names  were  well  known  to 
him  at  the  time  he  entered  into  the  contract  ;  and  it  would  not  carry  the  case  further 
than  the  first  part  of  the  agreement,  provided  the  customers  continued  to  reside  in 
the  same  place.  But,  it  is  argued  that  the  customers  may  remove  into  another  district, 
and  that  this  contract  would  prevent  the  defendant  from  supplying  them  with  bread 
and  Hour  whithersoever  they  might  go,  although  they  might  not  be  able  to  obtain  so 
necessary  an  article  as  bread  from  any  one  else.  If,  however,  the  contract  is  a  reason- 
able one  at  the  time  it  is  entered  into,  we  are  [977]  not  bound  to  look  out  for 
improbable  and  extravagant  contingencies  in  order  to  make  it  void.  It  does  not  seem 
to  me,  that,  in  holding  this  contract  to  be  good,  we  shall  be  at  all  extending  the 
doctrine  laid  down  in  the  note  to  Hwtdoch  v.  Blachlowt  \2  Wins.  Saur/d.  156). 
Undoubtedly,  in  that  ease  (where  the  point  was  not  taken,  probably  because  the  very 
learned  person  by  whom  it  was  argued  did  not  think  it  tenable)  the  customers  were 
named  in  a  schedule.  That  makes  no  substantia]  difference  ;  for  here,  the  names  of 
the  customers  would  all  appear  in  the  defendant's  book,  and  the  restraint  was  virtually 
limited  to  a  given  number  of  persons  ascertained  and  agreed  upon  by  the  parties  at 
the  time.     I  therefore  think  our  judgment  must  be  for  the  plaintiff. 

Coltman  J.  I  entirely  agree  that  restrictions  of  this  nature  ought  not  to  be 
extended  beyond  what  is  necessary  for  the  fair  and  reasonable  protection  of  the 
vendee.  In  the  present  case,  I  think  it  is  only  reasonable  that  the  vendor  should  be 
restrained  from  dealing  with  his  old  customers.  It  is  true  remote  and  improbable 
cases  may  be  put  in  which  inconvenience  might  result  from  such  a  contract  :  but  we 
ought  not  to  indulge  in  such  suppositions,  but  rather  confine  ourselves  to  looking  at 
what  is  likely  to  occur.     Iluiilud-c  v.  ;  was  open  to  the  same  objection  ;  but 

neither  the  court  nor  the  learned  person  who  there  argued  for  the  defendant,  suggested 
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that  the  contract  was  void  as  being  in  restraint  of  trade.     And  the  same  view  is 
adopted  by  Mr.  Serjeant  Williams. 

Maule  J.  The  general  rule  against  covenants  in  restraint  of  trade  is  founded 
upon  this,  that  the  law  favours  trade  for  the  sake  of  the  public,  and  not  for  the  sake 
of  the  parties  engaged  in  it.  And  the  reason  of  [978]  the  exception  engrafted  upon 
that  rule,  is,  that  the  exception  is  in  furtherance  of  the  rule  itself.  If  it  were  held 
that  a  party  selling  the  goodwill  of  a  business  could  not  restrain  himself  from  using 
for  his  own  profit  that  which  he  has  agreed  to  sell,  that  would  operate  as  a  restraint 
of  a  very  injurious  kind.  But  it  is  objected  here  that  the  restraint  goes  beyond  the 
limit  allowed  by  the  law,  and  what  is  necessary  for  the  effectual  security  of  the 
vendee.  The  provision  is,  that  the  defendant  shall  not,  during  the  term,  solicit  the 
custom  of,  or  knowingly  supply  bread  or  flour  to,  any  of  the  customers  then  dealing 
at  the  premises,  without  the  consent  in  writing  of  the  plaintiff.  That  must  receive  a 
reasonable  construction.  For  instance,  it  cannot  be  held  to  apply  to  a  dealing  in  any 
other  trade  than  that  of  a  baker  ;  nor  do  I  think  that  the  giving  bread  to  an  old 
customer  in  the  way  of  charity,  would  be  an  infraction  of  the  contract :  and  yet  both 
of  these  cases  would  fall  within  the  literal  construction  of  the  contract.  If,  then,  we 
are  to  give  it  a  reasonable  construction,  such  construction  would  probably  exclude  the 
case  that  has  been  put,  of  this  baker  and  some  of  his  old  customers  going  to  some 
distant  spot  where  bread  would  be  procurable  only  from  him.  The  possibility  that 
some  such  extravagant  case  may  occur,  will  not  make  a  restriction  unreasonable  that 
is  otherwise  reasonable  and  just. 

Erle  J.  I  also  am  of  opinion  that  this  contract  is  valid.  In  the  case  of  the  sale 
of  the  goodwill  of  a  trade,  nothing  is  more  reasonable  than  that  the  assignor  shall  be 
restrained  from  getting  back  any  of  the  customers  he  has  assigned.  That  I  take  to 
have  been  the  intention  of  the  parties  in  the  present  case.  Extreme  cases  may  be 
•suggested,  in  which  inconvenience  might  result  from  such  a  contract :  but  so  far  as 
principle  is  concerned,  I  think  the  plaintiff  is  entitled  to  our  judgment,  [979]  It  is 
true  that  the  point  was  not  raised  in  Hunlocke  v.  Blacklowe ;  but  there  can  be  little 
doubt  that  the  attention  of  the  court  would  have  been  called  to  it,  if  the  counsel  for 
the  defendant  had  felt  it  to  be  tenable.  In  Ward  v.  Byrne,  the  party  was  restrained 
in  the  most  ample  manner  ;  and  it  is  remarkable,  that  during  the  discussion  which 
that  case  underwent,  this  objection  was  never  made.  It  appears,  therefore,  that  in 
both  of  these  cases  it  was  passed  by  as  untenable. 

Judgment  for  the  plaintiff. 

Byles  Serjt.  applied  to  amend,  by  withdrawing  the  demurrer,  and  pleading  to  the 
action.  He  submitted  that  this  indulgence  was  only  reasonable,  seeing  that  the  point 
had  never  been  distinctly  determined  before. 

Channell  .Serjt.,  contra.  The  defendant,  if  allowed  to  amend,  should  undertake 
not  to  bring  error. 

Tindal  C.  J.  Giving  such  an  undertaking,  and  pleading  issuably,  he  may  amend, 
on  payment  of  costs. 

Rule  accordingly  (a). 

[980]    Doe  dem.  Morgan,  Williams  and  Wayne  v.  Powell.    Nov.  16,  1844. 

[S.  C.  8  Scott,  N.  R.  687 ;  14  L.  J.  C.  P.  5  ;  8  Jur.  112:5.] 

By  a  memorandum  made  on  the  2d  of  February,  A.  agreed  to  let  and  giant  a  lease  to 
B.  of   "  the  coal,  iron-mine,  stone,  and  fire-clay,"  under  certain   lands,  at  certain 

(a)  Some  confusion  appears  to  arise  in  cases  of  this  description  from  the  use  of  the 
term  "consideration."  As  between  the  assignor  or  assignee  of  a  trade  or  business, 
any  consideration  which  would  support  a  promise  would  be  sufficient  ;  and  in  case  of 
an  assignment  by  deed,  the  solemnity  of  sealing  and  delivery  would  be  a  sufficient 
consideration  ;  but  as  an  injury  is  prima  facie  done  fco  the  public  by  a  contract  whereby 
one  of  the  parties  is  restrained  from  (lading,  such  a  contract  is  void,  unless  something 
appeal's  which  shews  that  the  restraint  is  required  for  the  reasonable  protection  of  the 
vendee;  thereby  preventing  the  greater  injury  which  would  result  to  the  public  if 
parties  could  not,  with  safety  to  a  purchaser,  transfer  their  interests  in  any  particular 
trade  or  business. 
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specified  royalties,  for  the  terra  of  seventy  years  ;  and  it  was  provided  that  so  much 
royalties  as  would  amount  to  501.  a  year  should  be  worked  or  paid  for  during  the 
term;  the  rent  to  commence  in  a  year  from  the  time  a  pit  was  sunk  ;  with  power 
to  work  the  minerals,  anil  to  deposit  rubbish,  and  make  a  wharf,  as  usually  granted 
in  leases  of  a  similar  nature,  and  as  granted  by  C.  ;  and  to  abandon  and  quit  the 
same,  if  at  any  time  during  the  term  11.  should  think  tit,  on  giving  six  months' 
notice;  to  commence  sinking  a  pit  before  the  24tb  of  June;  and  A.  engaged  that 
he  had  not  incumbered  such  estate  ;  to  contain  the  usual  covenants,  and  as  entered 
into  by  C,  and  A.  engaged  to  sign  a  lease  upon  the  said  terms  as  soon  as  it  could 
lie  prepared: — Held,  that  this  was  not  a  lease,  but  an  agreement  for  a  demise  in 
futuro. — Whether  an  instrument  is  to  operate  as  a  lease  or  an  agreement,  depends 
upon  tile  intention,  to  be  collected  from  the  instrument,  and  from  the  nature  and 
condition  of  the  subject-matter,  without  reference  to  extrinsic  circumstances  or 
subsequent  acts  («). 

Ejectment,  for  coal-mines  and  iion-mincs.it  Aherilare,  in  the  county  of  Glamorgan. 

At  the  trial  before  Maule  .1..  at  the  last  spring  assizes  for  the  county  of  Glamorgan, 
the  following  facts  appeared. 

The  defendant  was  in  possession  of  the  mines  by  conveyance  from  Morgan  T. 
David,  under  whom  the  lessors  of  the  plaintiff  also  claimed,  relying  upon  an  instru- 
ment,—  signed  by  the  respective  parties  thereto,  but  not  under  seal, — of  which  the 
following  is  a  copy  : — 

"February  2d,  L838.  Morgan  T.  David  hereby  agrees  to  let.  and  grant  a  lease  to 
George  II.  .Morgan.  Edward  M.  Williams,  anil  Thomas  Wayne,  the  coal,  iron-mine, 
stone,  and  tire-clay  under  Abernant  y  Gros  y  Shai  and  Tyr  Bach,  with  all  the  mines 
belonging  to  him,  in  the  parish  of  Aberdare  thereunder,  at  the  following  rate  per  ton, 
viz.  9d.  per  ton,  for  every  ton  of  coal,  customary  weights  tor  shipping  purposes,  as 
usually  let  in  the  [981]  county  of  Monmouth  ;  Is.  per  ton,  for  mine,  the  usual  weight 
in  the  parish  of  Aberdare;  and  for  clay  and  stone,  the  same  that  William  T.  David 
is  paid  for,  as  well  as  the  coal  and  mine,  for  the  term  of  70  years  from  this  I'd  day  of 
February;  and  that  so  much  royalties  as  will  amount  to  501.  a  year,  be  worked,  or 
paid  for,  during  the  term,  which  rent  is  to  commence  in  a  year  from  the  time  the  pit 
is  sunk  through  the  four-foot  coal:  with  power  to  work  the  said  minerals,  and  to 
deposit  rubbish,  and  make  a  wharf,  as  is  usually  granted  in  leases  of  a  similar  nature, 
and  by  William  T.  David:  Nevertheless,  if  at  any  time  during  the  term  the  said 
George  li.  Morgan,  E.  M.  Williams,  and  Thomas  Wayne  should  think  tit,  from  the 
quality  of  coal  being  unsound,  or  from  faults,  on  giving  six  months'  notice,  to  abandon 
and  quit  the  same  as  if  this  agreement  had  never  been  entered  into.  And  we  hereby 
bind  ourselves  to  commence  sinking  a  pit  before  the  24th  of  .Tune  next.  And  the  -aid 
Morgan  T.  David  engages  that  he  has  not  incumbered  the  said  estate,  to  prevent  him 
entering  into  a  lease  on  the  above  terms  and  agreement  ;  which  lease  is  to  contain 
the  usual  covenants,  and  as  entered  into  by  his  brother. 

"The  said  Morgan  T.  David  to  be  allowed  Id.  per  ton  for  all  minerals  brought 
from  other  properties  through  the  pits  on  his  land.  And  the  said  Morgan  T.  David 
engages  to  sign  a  lease  upon  the  said  terms,  as  soon  as  it  can  be  prepared." 

Shortly  after  the  execution  of  the  instrument,  the  lessors  of  the  plaintiff  com- 
menced sinking  a  shaft.     No  rent  had  been  paid. 

For  the  defendant,  it  was  contended  that  this  instrument  was  a  mere  agreement 
to  execute  a  lease  in  futuro. 

For  the  plaintiff,  that  it  amounted  to  an  actual  present  demise  ;  and  the  lessors  of 
the  plaintiff  put  in  a  letter  from  Morgan  T.  David,  in  which  he  so  treated  it. 

The  learned  judge  held  that  the  instrument  so  signed  [982]  was  only  an  agree- 
ment; and  directed  a  nonsuit,  reserving  leave  to  the  plaintiff  to  move  to  enter  a 
verdict. 

Sir  T.  Wilde  Serjt.,  in  Easter  term  last,  moved  accordingly,  referring  to  Bacon's 
Abridgment  (Leases  and  Terms  for  Years  (K)),  Poolr  v.  Beniley  (12  Last,  168),  / 
v.  Jvdson  (6  Bingh.  206,  3  M.  &  P.  497),  Bicknell  v.  Hood  (5  M.  &  W.  104),  Doe  v. 
Benjamin  (9  A.  &  E.  C44,  1  P.  A  D.  440,  Woodf.  L.  &  T.  ed.  1843).  He  suggested 
that  the  facts  should  be  stated  in  a  special  case.  A  rule  nisi  being  granted,  and  the 
suggestion  not  being  adopted, 

(a)  And  see  8  &  9  Vict.  c.  106. 
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Talfourd  Serjt.  (with  whom  was  Byles  Serjt.)  now  shewed  cause.  The  question 
is,  what  was  the  intention  of  the  parties,  as  declared  by  the  written  instrument, 
regard  being  had  to  the  nature  and  condition  of  the  subject-matter  ;  Perring  v.  Brook 
(1  Mood.  &  Rob.  510).  The  insertion  of  a  clause  providing  for  the  execution  of  a 
formal  lease,  will  not  prevent  an  instrument  from  operating  as  an  actual  demise, 
where  it  is  contemplated  that  the  parties  shall  have  immediate  possession.  But, 
though  there  are  words  of  present  demise,  yet,  if  on  the  face  of  the  instrument,  the 
intent  of  the  parties  appears  to  be  that  the  possession  shall  not  pass  until  a  lease  has 
been  executed,  it  will  operate  only  as  an  agreement :  Morgan  d.  Ihwdinr/  v.  Bissett 
(3  Taunt.  65).  In  that  case,  as  in  the  present,  the  instrument  contained  matters 
which  could  only  lie  carried  into  effect  by  a  lease  to  be  executed  at  a  subsequent 
period.  In  this  case  the  document  of  the  23d  of  February  1838  amounted  only  to  an 
engagement  to  grant  and  accept  a  lease,  carrying  out,  and  reducing  to  a  certainty, 
the  views  of  the  parties.  Agreements  relating  to  mining  property  have  never  been 
held  to  operate  as  present  demises.  The  point  arose  in  Jones  v.  Bei/-[983]-nolds 
(1  Q.  B.  506).  The  correspondence  in  that  case  ascertained  the  terms  of  the  holding 
with  much  greater  precision  than  the  instrument  now  before  the  court,  which  was 
evidently  intended  as  the  basis  of  a  lease  by  which  the  terms  of  the  tenancy  are  to  be 
fixed.  It  is  to  be  a  demise,  not  of  the  surface,  but  of  the  minerals  only,  or  a  grant  of 
a  licence  to  work  them.  [Tindal  G.  J.  A  demise  of  the  minerals  before  they  are  dug 
is  a  demise  of  the  realty  :  the  whole  coal,  iron-mine,  stone,  and  fire-clay  are  expressly 
mentioned  as  the  subject  of  the  demise.]  There  is  no  stipulation  as  to  the  possession, 
except  that  the  lessees  bind  themselves  to  commence  sinking  a  pit  before  the  24th  of 
June :  no  rent  is  to  become  payable  until  a  year  after  the  pit  is  sunk  through  the 
four-foot  coal,  which  may  never  happen  :  there  is  no  engagement  that  the  mines 
should  be  effectually  worked  :  and  no  stipulation  as  to  the  place  where  or  the  mode 
in  which  the  rubbish  should  be  deposited  and  the  wharf  made.  [Maule  J.  An 
interest  in  incorporeal  hereditaments  is  to  pass.  Erie  J.  Which  can  only  be  by  deed  ; 
Bird  v.  Higginson  (2  Ad.  &  E.  696,  4  N.  &  M.  505).]  The  lease  is  to  contain  the  usual 
covenants.  In  the  mining  districts  in  Staffordshire  and  Monmouthshire,  leases  con- 
taining covenants  of  the  most  special  description,  are  usual, — providing  for  rights  of 
entry  on  the  surface  of  the  land,  compensation  for  surface  damage,  and  the  restoration 
of  the  land  to  its  original  state  at  the  end  of  the  term,  and  the  like.  The  royalty 
does  not  appear  to  be  described  with  sufficient  certainty  to  be  made  the  subject  of  a 
distress.  Does  the  expression  "  for  clay  and  stone,  the  same  that  William  T.  David 
is  paid  for,"  mean  that  paid  for  at  the  present  moment,  or  during  the  last  year  of  the 
term  ?  Every  circumstance  which  has  been  held  to  shew  a  contract  not  to  amount  to 
a  present  demise,  is  to  be  found  [984]  here.  It  would  be  difficult,  in  any  case,  to  find 
stronger  reasons  for  holding  this  to  be  merely  an  agreement  for  a  future  lease. 

May  16. — Sir  T.  Wilde  Serjt.  (with  whom  were  Channell  Serjt.  and  E.  V. 
Williams).  Any  instrument  which  gives  a  right  of  possession,  is  a  lease.  It  is  not 
material  that  the  terms  of  the  instrument  are  uncertain  with  reference  to  particular 
objects.  It  should  be  looked  at  with  reference  to  the  general  intent.  Whether  this 
instrument  is  to  operate  as  a  lease  or  as  an  agreement,  the  term  is  to  commence  from 
the  date  of  the  instrument.  It  is  to  be  a  term  of  seventy  years  "  from  this  second 
day  of  February."  The  precise  time  is  fixed  for  the  lessees  to  commence  their  opera- 
tions. Power  is  given  to  the  lessees  to  determine  the  whole  interest.  That  power,  it 
is  submitted,  might  be  exercised  before  the  more  formal  lease  was  executed.  It  is 
exercisable  at  any  time  during  the  term.  The  intention  of  the  parties  is  to  lie  looked 
at  without  regard  to  technical  expressions.  It  seems  to  be  inferred  thai  the  parties 
did  not  know  what  the  custom  of  mining  was  :  but  the  document  leads  to  the  opposite 
conclusion.  It  frequently  happens  that  a  man  intending  to  create  an  under  lease, 
executes  an  instrument  which  is  construed  to  enure  as  an  assignment  (a).  The  courts 
have  held,  "let"  and  "agree  to  let,"  to  be  equivalent  terms.     If  a  lease  were  now 

(a)  A  lessee  who  subdemises  for  a  term  commensurate  with  his  own,  has,  by  an 
ingenious  application  of  the  principle  of  the  statute  of  quia  emptores,  to  chattel 
interests,  or  by  an  assumpsit  that  the  principle  existed  at  common  law,  been  con- 
sidered, upon  the  authority  of  an  incorrect  abridgment  of  an  obiter  dictum  by 
Finchden  C.  J.,  as  assigning  his  whole  term,  his  intention  really  being  to  create  a 
derivative  interest  under  it.     Vide  5  Mann.  &  Iiyl.  158. 
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granted  it  must  commence  at  the  same  time  as  mentioned  in  this  instrument.  It  may 
be  admitted  that  a  future  lease  was  contemplated.  The  point  relied  on  by  the  defen- 
dant,— that  the  intention  of  the  parties  must  govern  the  construction  of  the  instru- 
[985]-ment  is  in  the  plaintiffs  favour.  Whether  the  lessees  are  entitled  to  a  covenant 
or  a  grant,  to  enable  them  to  do  acts  necessary  for  the  proper  working  of  the  mines, 
may  be  doubtful ;  but,  in  this  case,  that  point  is  not  material ;  if  a  lease  were  now  to 
tie  granted,  it  would  be  as  uncertain  as  the  agreement  already  in  force,  if  extrinsic 
circumstances  are  to  be  taken  into  consideration.  The  lessor  came  backwards  and 
forwards,  and  saw  what  the  lessees  were  doing. 

The  words  "as  soon  as  it  can  be  prepared,''  point  to  no  specific  time.  A  notice 
not  to  use  the  property  until  a  lease  should  have  been  granted,  would  have  been  null 
and  void.  It  is  the  practice  to  admit  the  statements  of  the  parties  as  to  the  sense  in 
which  they  executed  an  instrument.  If  this  instrument  is  so  construed  that  an 
interest  could  not  pass,  it  will  have  an  effect  totally  different  from  the  intention  of  the 
parties.  The  lessor  did  not  mean  to  grant  a  licence  to  work  the  mines,  but  to  create 
an  actual  demise.  [Maule  J.  "All  the  mines  belonging  to  him  thereunder,"  could 
hardly  be  meant  to  refer  to  mines  already  open.]  If  possible,  effect  is  to  be  given  to 
all  the  winds  which  are  used.  It  is  said  that  whatever  words  are  sufficient  to  explain 
the  intent  of  the  parties — that  the  one  shall  divest  himself  of  the  possession,  and  the 
other  come  into  it  for  a  determinate  time — such  words,  whether  they  run  in  the  form 
of  a  licence,  covenant,  or  agreement,  are  of  themselves  sufficient,  and  will,  in  construc- 
tion of  law,  amount  to  a  lease  for  years,  as  effectually  as  if  the  most  proper  and  perti- 
nent words  had  been  made  use  of  for  that  purpose  (Bac.  Abr.  title  Leases  (K)).  So, 
in  Pool  v.  Bentley  (12  Mast,  168  b.  2  Campb.  286),  Doed.  Walker  v.  Grooves  (15  East, 
244),  Doe  d.  Phillip  v.  Benjamin  (9  A.  &  E.  044,  1  P.  &  D.  440),  Doe  d.  Pearson  v.  Ries 
(8  Bingh.  178,  1  Mo.  &  Scott,  259),  Doe  d.  A//,  [986]^"  v.  Ashbwner  (5  T.  R.  168), 
/  (ibid.  165,  n.>,  Morgan  v.  Bissell  is  relied  on  by  the  other  side  for  a 
dictum  of  Mansfield  C.  J.  that  an  agreement  to  give  a  future  lease  will  make  the 
instrument  operate  as  an  agreement  only ;  but  that  is  not  an  authority  now.  Jones 
v.  Reynolds,  which  was  also  referred  to,  appears  to  have  been  a  very  clear  case,  but  it 
contains  nothing  which  throws  any  light  upon  the  question  now  before  the  court. 
Mr.  .T.  Patteson  relies  upon  circumstances  which  arc  wanting  here.  There  may  have 
been  grounds  for  deferring  the  execution  of  a  former  lease  in  this  case,  though  it  may 
have  been  fully  understood  that  an  immediate  interest  was  to  pass.  It  is  sufficient  if 
the  court  can  sec  that  it  was  the  intention  of  the  parties  that  an  interest  should  pass, 
which  would  amount  to  a  lease. 

Channel!  Serjt.  on  the  same  side.  In  Jones  v.  Reynolds  it  was  held,  that  where  by 
an  instrument  not  under  seal,  a  party  agreed  to  take  land  for  the  purpose  of  digging 
and  working  ore,  under  which  instrument  he  took  possession,  that  he  was  liable  to  an 
action  for  use  and  occupation.  The  defendant  contended  that  the  instrument  operated 
merely  as  a  licence,  but  the  court  of  Queen's  Bench  refused  a  rule,  to  enter  a  nonsuit, 
for  which  leave  had  been  reserved.  There  the  objection  was.  that  the  instrument 
enured  as  a  licence  ;  here  it  is  urged,  that  there  is  an  apparent  intention  to  grant  and 
to  accept  a  future  lease  ;  but  the  taking  of  possession  ought  to  have  the  same  effect 
in  the  present  case,  as  in  Jones  v.  Reynolds.  Some  legal  interest  should  pass,  but  that 
which  shews  an  intention  to  pass  a  legal  interest  in  the  subject  matter,  constitutes  the 
instrument  in  which  it  is  contained,  a  lease  to  that  extent.  [Erie  J.  Might  there 
not  be  an  agreement  for  a  lease,  and  in  the  mean  time  a  tenancy  at  [987]  suffer- 
ance ?(«)]     Such  a  tenancy  arises  from  the  act  of  the  tenant  in  taking  possession. 

(a)  "There  is  a  great  diversity  between  a  tenant  at  will  and  a  tenant  at  sufferance  ; 
for  tenant  at  will  is  always  by  right,  and  tenant  at  sufferance  entereth  by  a  lawful 
lease,  and  holdeth  over  by  wrong.  A  tenant  at  sufferance  is  he  that  at  the  first  came 
in  by  lawful  demise,  and  after  his  estate  ended  eontinueth  in  possession,  and  wrong- 
fully holdeth  over."  Co.  Litt.  57  b.  But  a  rightful  tenant  at  will  is  said  to  hold  by 
the  permission  and  sufferance  of  the  lessor,  and  may,  in  a  certain  sense,  be  called  a 
tenant  at  sufferance. 

It  seems  questionable  whether  ejectment  can  be  maintained  by  a  tenant  at  will, 
inasmuch  as  by  the  demise,  which,  as  between  the  parties  to  the  consent-rule,  must  be 
considered  as  a  real  transaction,  the  will  would  be  determined.  Defendants  in  eject- 
ment are  allowed  to  set  up  title  in  a  stranger  for  the  purpose  of  protecting  their 
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It  is  for  the  interest  of  the  lessor  and  of  the  lessee,  that  this  instrument  should  lie 
construed  as  a  demise.  It  is  for  the  interest  of  the  lessor  to  have  a  permanent  term. 
If  this  instrument  be  construed  as  an  agreement  only,  then  if  the  lease  should  not  be 
executed  till  the  sixty-ninth  year,  the  lessee,  who  had  bargained  for  a  term  of  seventy 
years,  would  have  a  legal  term  to  the  extent  of  one  year  only.  The  lessee,  therefore, 
would  be  interested  in  treating  this  as  a  legal  demise,  and  not  as  a  mere  equitable 
interest.  The  lessor  also  would  have  an  interest  in  treating  this  as  a  lease.  The 
rent  is  to  be  paid  during  the  term,  and  is  to  commence  in  a  year  from  the  time  a  pit 
is  sunk  through  the  four-foot  coal.  This  extends  [988]  to  both  the  sleeping  rent 
and  the  royalty  rent.  By  holding  this  to  be  an  agreement  only,  the  right  to  recover 
the  rent  would  be  postponed.  [Maule  J.  What  interest  do  you  contend  passed?] 
The  interest  or  right  to  commence  operations,  an  interest  of  great  importance  to  the 
parties.  There  is  another  ground  for  supporting  this  as  a  lease.  In  Morgan  v.  BisseU, 
Sir  J.  Mansfield  C.  J.  says,  "  I  have  known  parties  long  hung  up  at  an  enquiry 
before  a  master  in  chancery,  what  are  the  usual  covenants  1 "  So  here,  it  would  be 
attended  with  great  inconvenience  to  the  parties  if  the  right  should  lie  suspended 
until  all  the  questions  which  might  be  raised  upon  the  instrument,  were  finally  settled. 

TiNDAL  C.  J.  The  question  in  this  case  is,  whether  the  instrument  produced  in 
evidence  on  the  part  of  the  plaintiff,  operated  as  a  lease,  or  was  merely  an  agreement 
for  a  lease  to  lie  executed  ;  and  upon  the  best  consideration  I  can  give,  the  latter 
appears  to  me  to  be  the  proper  legal  construction,  and  to  be  that  contemplated  by  the 
parties.  From  the  case  of  Doe  d.  Jackson  v.  Ashburner  (5  T.  K.  163)  downwards,  it 
has  been  held,  that  the  intention  of  the  parties,  as  appearing  upon  the  face  of  the 
instrument,  in  connexion  with  the  surrounding  circumstances,  must  govern  its  con- 
struction ;  but  further  or  wider  than  that  I  am  not  prepared  to  say  that  we  have  any 
right  to  go.  Now,  in  order  to  ascertain  the  intention,  it  is  important  to  consider 
whether  possession  was  given  by  the  instrument,  and  whether  it  contains  words  of 
present  demise. 

The  words  are — "  Morgan  T.  David  hereby  agrees,  for  •himself,  &c.  to  let  and 
grant  a  lease  to  Messrs.  George  R.  Morgan,  Edward  M.  Williams,  and  Thomas  Wayne, 
the  coal,  iron-mine,  and  fire-clay,"  &c.  It  [989]  may  be  conceded  that  the  words  "  I 
agree  to  let "  do  not  make  the  instrument  an  agreement  only,  provided  the  rest  of  the 
words  shew  an  intention  to  create  an  actual  demise :  but  they  throw  a  doubt  upon 
the  intention,  and  when  we  find  them  coupled  with  the  words  "  and  grant  a  lease," 
they  rather  seem  to  indicate  that  an  intention  to  execute  a  future  lease  predominated, 
and  at  least  leave  the  matter  in  doubt  and  uncertainty.  Towards  the  end  of  the 
instrument,  the  parties  come  back  again  to  the  use  of  words  of  agreement.  The 
tenants  say — "  We  hereby  bind  ourselves  to  commence  sinking  a  pit  before  the  24th 
of  June  next :  and  the  said  Morgan  T.  David  engages  that  he  has  not  incumbered  the 
said  estate,  to  prevent  him  entering  into  a  lease  on  the  above  terms  and  agreement." 
Xiiw,  it  is  very  important,  before  a  party  proceeds  to  invest  property  in  a  mine, 
to  see  that  the  proposed  lessor  has  the  power  to  grant  the  lease,  that  he  has  not 
incumbered  the  estate,  or  so  dealt  with  it  as  to  render  the  lessee  liable  to  be  disturbed 
by  one  having  title  paramount.  Again,  the  lease  is  to  contain  "the  usual  covenants," 
and  such  as  are  "entered  into  by  the  lessor's  brother."  Some  preliminary  proceedings 
were  therefore  contemplated  ;  a  consultation  with  some  attorney  would  be  necessary 
to  enable  the  parties  to  know  what  were  the  usual  covenants,  and  some  inquiry  as  to 
what  were  the  covenants  entered  into  by  the  lessor's  brother.  This  tends  to  shew  the 
predominant  intention  of    the  parties  to  have  been  that  a  future  lease  should  be 

possession  ;  and  ejectment  cannot  be  maintained  on  the  demise  of  persons  whose  title 
is  shewn  to  be  founded  in  wrong, —as  tenants  at  sufferance,  or  as  disseisors,  abators, 
intruders,  or  other  deforciants.  But  in  the  absence  of  proof  of  the  tortious  nature  of 
the  title  of  the  lessor,  the  bare  fait,  of  possession  in  the  lessor  (or  in  the  lessee,  if  he  be  a 
real  person,  and  as  such  capable  of  being  shewn  to  have  been  in  possession)  for  how  eve) 
short  a  period,  will  be  sufficient  to  support  an  ejectment,  and  would  indeed  have  been 
sufficient  to  support  a  writ  of  right.  Vide  10  E.  4  (or  rather  49  II.  6,  the  case  having 
occurred  during  the  short  period  of  the  recaption,  as  it  was  called,  of  regal  power  by 
Henry  the  Sixth),  fo.  18,  pi.  22;  Bro.  Abr.  tit.  Pleadings,  pi.  99  ;  Alien  v.  HvumgUm, 
2  Saund.  ill,  and  note  to  that  case  in  6th  ed.  of  Wms.  Saund.  ;  2  Mann.  &  Ryl. 
112(a). 


402  DOE    V.   POWELL  7  MAN.  &  G.  990. 

executed.  The  clause  at  the  end — "And  the  said  Morgan  T.  David  engages  to  sign 
a  lease  upon  the  said  terms  as  soon  as  it  can  be  prepared  ;"  shews  plainly  that  the 
execution  of  a  more  formal  lease  at  some  future  period  was  contemplated.  According 
to  Poole  v.  Batik//  (2  Campb.  2S6,  12  East,  168),  to  constitute  a  lease,  it  is  necessary 
[990]  that  it  should  appear  that  the  parties  contemplated  the  creation  of  a  present 
interest  (a)1  in  the  subject-matter.  Here,  there  was  no  previous  possession,  and  do 
possession  is  stipulated  for.  It  is  quite  uncertain  when  the  actual  occupation  was  to 
begin,  but  it  seems  to  have  been  considered  that  sufficient  opportunity  was  left  for 
preparing  a  formal  lease,  there  being  no  immediate  possession,  or  any  agreement  for 
immediate  possession  :  the  second  test  suggested  in  many  of  the  cases,  therefore  fails. 
Another  point  is  that  which  arose  in  Morgan  v.  Bissell,  where  it  is  said  that  strong 
circumstances  of  inconvenience  appearing  on  the  instrument,  if  it  should  be  construed 
as  a  lease,  indicate  the  intent  inn  of  the  parties  that  it  should  operate  as  an  agreement 
only.  Are  there  here  circumstances  of  inconvenience  attending  the  construction  of 
this  instrument  as  a  present  demise!  When  is  the  rent  to  commence?  It  is  left 
quite  in  ambiguo.  No  part  of  the  surface  is  here  demised,  and  no  way  of  getting  at 
the  coal  is  alleged  to  have  been  demised.  A  grant  of  an  easement  in  alieno  solo, 
being  an  incorporeal  hereditament,  can  only  be  by  deed.  Bird  v.  Higginson  (2  A.  & 
E.  696,  4  X.  &  M.  505).  Without  an  instrument  under  seal,  the  tenants  would  not 
be  entitled  to  exercise  rights  absolutely  necessary  for  the  enjoyment  of  the  subject- 
matter  of  the  demise  (c). 

[991]  Coltman  J.  The  question  which  we  have  to  determine  in  the  present  case  is, 
whether  it  was  the  intention  of  the  parties  that  the  interest  in  a  term  of  seventy  years 
in  the  minerals  should  pass,  by  the  instrument  signed  on  the  19th  of  February,  or 
whether  its  object  was  not  merely  to  settle  certain  terms  which  should  form  the  bases 
of  a  future  lease.  In  determining  questions  of  this  nature  great  difficulties  often 
arise  ;  and  great  difficulty  exists  in  the  present  case,  where  we  find  nothing  in  express 
terms  to  determine  what  was  the  predominant  intention  of  the  parties.  If  there  had 
been  any  proviso  for  immediate  possession,  I  should  have  thought  it  would  have  gone 
far  to  determine  the  case.  If  I  could  see  an  intention  to  give  possession  immediately, 
I  should  say  that  this  circumstance  added  to  the  other  matters,  would  induce  me  to 
hold  the  instrument  to  be  a  lease.  But  the  only  stipulation  bearing  on  the  possession 
is,  that  the  lessors  of  the  plaintiff  shall  commence  sinking  a  pit  at  some  indefinite 
period  before  the  14th  of  June.  Another  test  has  been  suggested — the  convenience 
of  the  parties  :  and  my  brother  Channel!  contends  that  it  was  for  the  interest  of  both 
parties,  and  particularly  for  the  interest  of  the  landlord  that  the  instrument  should 
enure  as  a  lease.  I  cannot  think  that  it  would  be  for  the  interest  of  the  landlord  to 
allow  possession  to  be  taken  under  such  an  instrument.  The  rent  is  not  to  commence 
until  the  expiration  of  a  year  from  the  sinking  of  the  pit  through  the  four-foot  coal. 
When  that  is  to  be  done,  is  altogether  undefined:  there  is  nothing  to  compel  the 
lessees  to  cut  through  the  four-foot  coal,  and  it  might  be  to  the  interest  of  the 
grantees  never  to  do  so  ;  ami  so  no  rent  would  become  payable  at  all.  It  is  often 
worth  while  to  take  a  lease  in  order  to  keep  coal  out  of  the  market.  It  is  difficult  to 
conceive  how  any  person  who  contemplated  an  engagement  for  seventy  years,  could 
enter  into  so  blind  a  bargain. 

[992]  Maule  J.  I  also  think  that  the  rule  should  be  discharged.  The  question 
is,  whether  the  instrument  given  in  evidence  amounts  to  a  present  demise,  or  is  to  be 
carried  into  eft'ect  by  a  writing  under  seal(ri)2;  and  that  question,  as  was  properly 

(a)1  I.e.  a  present  interesse  termini, — in  other  words  a  presently  vested  right  to 
enter  and  take  possession,  either  immediately  or  at  a  future  period,  as  the  habendum 
may  be. 

(c)  But  things  lying  in  grant  may  pass  as  incident  to  that  which  lies  in  livery. 
A.  seised  of  Whiteacre  and  Blackacre,  with  no  access  to  Whiteacre  but  over  Blackacre, 
demises  Whiteacre  to  B.  by  parol :  B.  has  a  way  over  Blackacre,  as  incident  to  the 
demise,  or,  as  it  is  called,  as  a  way  of  necessity.  So,  by  a  sale  of  growing  timber,  a 
right  of  ingress  and  egress  over  the  land,  passes.  The  vendee  of  fish  in  a  pond,  cannot 
cut  down  the  banks  of  the  ponds,-— not  because  he  has  no  deed,  but  because  the  fish 
may  be  taken  in  nets.     Fitz.  Abr.  tit.  Bane,  pi.  237. 

(a)2  Under  the  7  &  8  Vict.  c.  76  all  leases  of  land  in  writing  were  to  be  by  deed. 
That  statute  was  repealed  by  the  8  A  9  Vict.  c.  106,  which  requires  a  deed  only  where 
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admitted  by  my  brother  Channell,  is  to  be  determined  by  the  intention  of  the  parties. 
Looking  at  the  terms  of  the  instrument,  and  the  nature  of  the  property,  we  have  to 
say  whether  it  was  intended  by  these  parties  that  an  interest  in  land  should  pass  by 
that  instrument.  Whatever  doubt  may  exist  in  other  cases,  I  think  we  have  here 
abundant  materials  to  remove  all  doubt.  It  is  admitted  that  the  intention  of  the 
parties  could  not  be  completely  carried  into  effect  without  an  instrument  under  seal. 
The  easement  of  depositing  rubbish  on  the  surface  in  sinking  the  pit,  and  of  breaking 
into  the  soil,  and  of  making  a  wharf,  which  forms  a  very  material  part  of  the  contract, 
could  not  pass  by  this  unsealed  instrument,  inasmuch  as  it  is  a  thing  that  lies  in  grant. 
My  brother  Channell  says,  that  although  such  easements  would  not  pass  because  they 
lie  in  grant,  the  parties  may  have  not  considered  what  lie  in  grant  and  what  did  not. 
I  think  it  very  likely  that  none  of  these  parties  knew  what  does  or  does  not  lie  in 
livery.  But  I  think  also  that  the  parties  supposed  that  their  object  could  not  have 
been  effected  without  a  regular  lease.  They  would  therefore  come  to  the  same  con- 
clusion, as  the  most  skilful  conveyancer  would  have  done. 

It  has  been  contended  by  my  brother  Wilde,  that  the  subsequent  conduct  of  the 
parties  may  be  looked  at  to  ascertain  their  intention  at  the  time  of  contracting  ;  for 
[993]  which  he  cites  a  dictum  of  my  Lord  Chief  Justice  in  Doe  dem.  Pierson  v.  ifc 
(fl  Bingh.  178,  1  M.  &  Scott,  259).  The  question  there  was,  whether  the  instrument 
had  reference  to  the  demise  of  a  house  which  was  out  of  repair,  and  which  it  was 
necessary  that  the  tenant  should  take  possession  of,  for  the  purpose  of  doing  the 
repairs,  for  some  time  before  such  possession  could  be  beneficial.  That  case  turned 
upon  the  state  of  the  property  at  the  time,  and  it  proves  nothing  as  to  the  admissi 
hility  of  collateral  acts  of  the  parties  for  the  purpose  of  ascertaining  what  had  been 
their  intention  at  the  time  of  contracting.  Here,  if  the  parties  had  at  any  time  after 
wards  said  what  estate  they  took  under  this  instrument,  their  statements  would  have 
been  evidence  against  themselves.  The  instrument  contains  a  provision  for  beginning 
to  work  before  the  24th  day  of  June  1838.  The  rent  is  not  to  commence  before 
twelve  months  after  a  pit  is  sunk  through  the  four-foot  coal.  The  lease  would  point 
(jut  when  the  lessees  were  to  get  through  the  four-foot  coal,  and  thereby  fix  the  period 
for  the  commencement  of  the  rent.  I  entertain  not  the  smallest  doubt  that  the  instru- 
ment was  intended  as  an  agreement  for  a  future  lease. 

Ekle  J.  I  also  am  of  opinion  that  this  instrument  is  an  agreement  only,  and 
does  not  amount  to  a  lease.  It  is  to  be  construed  with  reference  to  the  apparent 
intention  of  the  parties  and  the  nature  and  to  the  state  of  the  subject-matter.  Mineral 
property  requires  a  most  definite  statement  of  the  rights  of  the  parties.  If  this  instru- 
ment was  to  operate  as  a  lease,  all  parties  would  be  material  sufferers.  The  lessees 
are  not  bound  to  work  through  the  four-foot  coal ;  and  therefore  no  certain  rent  is 
reserved  :  on  the  other  hand,  the  lessees  would  have  no  means  of  access  (A).  In  mining 
property  it  is  [994]  necessary  to  have  power  to  deposit  rubbish.  Under  this  instru- 
ment the  lessees  would  have  no  right  to  that  easement.  It  appears  by  no  means  clear 
that  if  a  lease  had  been  tendered  to  the  lessor  for  execution  in  the  form  contained  in 
this  instrument  he  would  have  been  bound  to  execute  it.  And  on  the  other  band,  if 
there  were  no  title  in  the  lessor,  the  lessees  would  not,  I  think,  be  bound  to  accept  a 
lease. 

Rule  discharged. 

Beckett  v.  Bradley.     Nov.  15,  1844. 

[S.  C.  8  Scott,  N.  K.  843  ;  2  D.  &  L.  W, ;  14  L.  J.  C.  P.  3.] 

A.  by  indenture  demised  to  B.,  for  ten  years,  the  dividends  in  be  declared  sertain 

railway  shares,  at  a  certain  yearly  rent,  payable  half-yearly.  In  covenant  by  A. 
against  B.  upon  this  deed,  the  declaration  alleged  that  A.  was  a  member  of  the 
company,  and  as  such  was  possessed  of  or  entitled  to  certain  shares  therein,  &C.  : 
the  declaration  then  set  out  the  indenture,  and  alleged  a  breach  of  a  covenant  to 

a  lease  is  required  by  law,  to  be  in  writing.  Leases  of  tilings  lying  in  livery  for  less 
than  three  years,  were  not  required  by  law  to  be  in  writing,  and  leases  of  things  lying 
in  grant  could  only  be  by  deed. 

(Ii)  Sed  vide  supra,  p.  9.90,  note  (c). 
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pay  the  rent.  B.  pleaded  "that  A.,  at  the  time  of  the  making  of  the  indenture, 
was  not  possessed  of,  or  entitled  to,  the  said  shares,"  &c.  : — Held,  that  B.  was 
estopped  by  his  deed  from  so  pleading;  and  that  A.  might  take  advantage  of  the 
estoppel,  upon  demurrer. 

Covenant.  The  declaration  stated,  that,  at  the  time  of  the  making  of  the  deed 
thereinafter  mentioned,  the  plaintiff  was  a  member  of  the  North-Midland-Railway 
Company,  and,  as  such,  was  possessed  of,  or  entitled  to,  certain  shares  therein,  to  wit, 
shares  equivalent  to  twenty  shares  of  1001.  in  amount,  with  the  dividends  payable 
thereupon  half-yearly,  or  otherwise  when  and  as  the  same  should  he  thereafter  declared, 
and  made,  by  the  company  ;  and  that  before  the  commencement  of  the  suit,  to  wit, 
on  the  20th  of  November  1841,  by  a  certain  indenture,  bearing  date  the  day  and  year 
aforesaid,  and  made  between  the  plaintiff'  and  the  defendant,  it  was  recited,  that  the 
plaintiff',  at  the  time  of  the  making  of  these,  was  a  member  of  the  North-Midland- 
Railway  Company,  and,  as  such,  was  possessed  of,  or  entitled  to,  certain  shares  therein, 
equivalent  to  twenty  [995]  shares  of  1001.  each  in  amount,  with  the  dividends  payable 
thereupon  half-yearly,  or  otherwi.se  when  ami  as  the  same  should  be  thereafter  declared, 
and  made,  by  the  company  ;  that  it  was  therein  also  recited  that  the  plaintiff"  had 
agreed  to  demise  to  the  defendant,  for  the  term  of  ten  years,  from  the  1st  of  July  then 
last  past,  the  dividends  to  lie  declared  and  made  upon  the  said  shares  within  the  said 
term,  after  the  day  of  the  date  of  the  said  deed,  at  the  yearly  rent  of  1001.,  payable 
half-yearly,  and  under  and  subject  to  the  proviso,  covenants,  stipulations,  and  agreements 
thereinafter  contained  ;  and  in  pursuance  and  performance  of  the  said  agreements,  and 
for  carrying  the  same  into  effect,  and  also  in  consideration  of  the  yearly  rent,  covenants, 
and  agreements  thereinafter  resen  ed  and  contained,  and  by  the  defendant,  his  executors, 
&c.  to  be  paid,  &c,  the  plaintiff  did  by  the  said  deed  demise  and  set,  unto  the  defendant, 
all  such  dividends  as  should,  from  and  after  the  date  and  execution  of  the  deed,  during 
the  said  term  of  ten  years  arise,  accrue,  be  made,  declared,  or  grow  due  or  payable, 
half-yearly  or  otherwise,  from,  upon,  or  in  respect  of  twenty  shares  of  1001.  each  in 
amount,  in  the  said  undertaking  or  concern  of  the  North-Midland-Kailway  Company, 
including  the  dividends  (if  any)  which  should  be  made  or  declared  in  respect  of  the 
said  shares  for  the  half-year  ending  the  1st  of  Jul}'  1851,  although  such  dividend 
might  not  be  actually  made  or  declared  before  the  month  of  August  following;  and 
all  the  power  and  authority  of  the  plaintiff' to  demand,  recover,  and  receive,  and  give 
effectual  acquittances,  releases,  and  discharges  for  the  same  dividends,  and  every  or 
any  of  them :  Habendum  unto  the  defendant,  his  executors,  &c.,  for  the  term  of  ten 
years,  to  be  computed  from  the  1st  of  July  then  last  past,  yielding  and  paying  therefore, 
during  the  said  term,  unto  the  plaintiff',  her  executors,  &c,  the  yearly  rent  of  1001.  by 
[996]  two  equal  half-yearly  payments,  on  the  12th  of  February  and  the  12th  of  August 
in  each  year,  without  any  deduction,  &c. — the  first  half-yearly  payment  thereof  to  be 
made  on  the  12th  of  February  then  next  ensuing.  [Covenant  for  payment  of  rent; 
and  proviso  for  re-entry  for  non-payment.]  Breach — that,  after  the  making  of  the 
deed,  and  during  the  term,  and  before  the  commencement  of  the  suit,  to  wit,  on  the 
12th  of  August  1842,  a  large  sum  of  money,  to  wit,  501.  of  the  moneys  by  the  deed 
made  payable  to  the  plaintiff'  as  aforesaid,  for  one  half-year  of  the  said  term,  ending  on 
the  day  and  year  last  aforesaid,  became  and  was  due  and  owing  from  the  defendant  to 
the  plaintiff';  and,  although  certain  dividends  on  the  said  shares,  amounting  to  201., 
being  the  whole  amount  then  due  and  payable  in  respect  thereof,  were  afterwards,  and 
more  than  thirty  days  after  the  said  sum  of  501.  so  became  due  and  payable  as  afore- 
said, and  before  the  breach  of  covenant  thereinafter  next  mentioned,  to  wit,  on  the 
15th  of  September  1842,  taken  and  accepted  by  the  plaintiff' in  payment  and  satisfac- 
tion of  the  like  sum  of  20l,  parcel  of  the  said  sum  of  501.,  and  the  amount  of  such  dividends 
so  taken  and  accepted  as  aforesaid  was  then  credited  by  the  plaintiff  in  account  with 
the  defendant,  in  pursuance  of  the  proviso  in  the  deed  in  that  behalf  contained  ;  of  all 
which  the  defendant  then  had  notice  ;  and  although  the  sum  of  251.,  other  parcel  of  the 
said  sum  of  501.,  was  afterwards,  to  wit,  on,  &C.  aforesaid,  paid  by  the  defendant  to  the 
plaintiff  in  part  performance  of  the  said  covenant ;  yet  the  sum  of  51.,  being  the  residue 
of  the  said  sum  of  501.,  still  was  in  arrear  and  unpaid  to  the  plaintiff',  contrary  to  the 
said  covenant.  [The  declaration  then  set  out  two  other  short  payments,  and  one  entire 
non-payment  by  the  defendant,  the  two  former  leaving  171.  10s.  and  201.,  and  the 
latter  501.  due] :  which  several  sums  of  51.  171.  10s.,  [997]  201.,  and  501.,  amounting  to 
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;t  large  sum  of  money,  to  wit,  921.  10s.,  and  every  part  thereof,  the  defendant,  although 
often  requested  so  to  do,  had  neglected  and  refused,  and  still  did  neglect  and  refuse  to 
pay  to  the  plaintiff',  contrary  to  the  covenant  of  the  defendant,  and  the  tenor  and 
effect,  true  intent  and  meaning,  of  the  said  deed,  &c.     Profert  of  the  deed. 

The  defendant  set  out  the  deed  upon  oyer,  and  pleaded — that  the  plaintiff',  at  the 
time  of  the  making  thereof,  was  not  possessed  of,  or  entitled  to,  shares  in  the  North- 
Midland-Railway  Company  equivalent  to  twenty  shares  of  1001.  in  amount,  with  the 
dividends  payable  thereupon,  modo  et  forma. 

Special  demurrer,  assigning  for  causes — that  the  defendant  was  estopped  by  his 
deed  from  pleading  such  plea — that  the  plea  attempted  to  put  in  issue  matter  of 
inducement,  not  forming  part  of  the  ground  of  action — that  the  matter  attempted  to 
be  put  in  issue  was  immaterial,  and  might  be  rejected  without  affecting  the  plaintiff's 
right  to  recover,  and  could  not  be  regarded  as  a  part  of  the  consideration  for  the 
deed,  or  as  a  condition  precedent — that  the  traverse  was  too  large,  and  attempted  to 
put  in  issue  the  equivalent  amount  of  the  shares  stated  to  be  possessed  by  the  plain- 
tiff, although  the  said  equivalent  amount  was  mentioned  under  a  videlicet,  and  the 
allegation  was  only  form,  or,  at  most,  part  of  an  immaterial  statement.     Joinder  (a)1. 

Channell  Serjt.  in  support  of  the  demurrer.  The  allegation  in  the  declaration  that 
the  plaintiff'  was  a  member  of  the  North-Midland-Railway  Company,  and  possessed  of 
twenty  shares  therein,  was  wholly  un-[998]-necessary  ;  it  is  merely  stated  by  way 
of  inducement,  and  is  not  the  proper  subject  of  a  traverse.  The  declaration  might 
have  commenced  by  merely  setting  out  the  indenture.  It  appears  by  the  deed  that 
the  defendant  undertook  to  farm  the  plaintift"s  shares.  This  is  the  ordinary  case 
of  lessor  and  lessee ;  and  the  defendant  is  estopped  from  setting  up  the  defence  of 
which  he  is  now  attempting  to  avail  himself.  In  Litt.  §  58,  it  is  said  to  be  "a  good 
plea  for  the  lessee  to  say  that  the  lessor  had  nothing  in  the  tenements  at  the  time  of 
the  lease,  except  the  lease  be  made  by  deed  indented,  in  which  case  such  plea  lieth  not 
for  the  lessee  to  plead  "  (a)2.  In  his  comment  on  this  section,  Lord  Coke  (Co.  Litt.  47  b.) 
says  :  "  And  the  reason  of  this  is,  for  that  in  every  contract  there  must  be  quid  pro 
quo,  for,  contractus  est  quasi  actus  contra  (b)  actum ;  and  therefore,  if  the  lessor  had 
nothing  in  the  land,  the  lessee  hath  not  quid  pro  quo,  noranything  for  which  he  should 
pay  any  rent.  And  in  that  case  he  may  also  plead  that  the  lessor  nou  dimisit  (vide 
Taylor  v.  Needham,  2  Taunt.  278),  and  give  in  evidence  the  other  matter.  If  the  lease 
be  made  by  deed  indented,  then  are  both  parties  concluded ;  but,  if  it  be  by  deed- 
pool,  the  lessee  is  not  estopped  to  say  that  the  lessor  had  nothing  at  the  time  of  the 
lease  made."  And  he  puts  this  case  :  "  A.,  lessee  for  the  life  of  B.,  makes  a  lease  for 
years  by  deed  indented,  and  after  purchases  the  reversion  in  fee.  B.  dieth ;  A.  shall 
avoid  his  own  lease,  for  he  may  confess  and  avoid  the  lease,  which  took  effect  in  point 
of  interest,  and  determined  by  the  death  of  B.  But,  if  A.  had  nothing  in  the  land, 
and  [999]  made  a  lease  for  years  by  deed  indented,  and  after  purchase  the  land,  the 
lessor  is  as  well  concluded  as  the  lessee  to  say  that  the  lessor  had  nothing  in  the  land  ; 
and  here  it  worketh  only  upon  the  conclusion,  and  the  lessor  cannot  confess  andavoid, 
as  he  might  in  the  other  case."  [Maule  J.  Can  you  set  up  an  estoppel  without 
pleading  it?]  Here  that  is  not  necessary,  for  it  already  appears  upon  the  record. 
linirwait  v.  Tiiijlur  (2  Ad.  &  E.  278)  shews  not  only  that  there  may  lie  an  estoppel 
by  matter  of  recital,  but  also  that,  where  the  point  of  estoppel  appears  on  the  pleadings, 
advantage  may  be  taken  of  it  on  demurrer.  It  is  submitted,  therefore,  that  here  tin- 
defendant  is  estopped  from  denying  the  plaintiff's  possession  of  the  shares. 

Secondly,  the  traverse  is  also  improper,  inasmuch  as  it  is  eoniined  to  the  lime  of 
entering  into  the  agreement.  It  is  consistent  with  such  traverse  that  the  moment 
after  the  making  of  the  agreement  the  plaintiff'  had  his  title  perfected. 

A  further  objection  is,  that  this  is  attempted  to  be  put  in  issue  as  though  it  were 

(a)1  The  points  marked  for  argument  on  the  part  of  the  plaintiff',  were  as  follow  ; 
—"The  plaintiff'  will  rely  upon  the  estoppel,  and  contend  thai  the  plea  puis  in  issue 
matter  of  inducement,  and  that  the  issue  is  immaterial,  and  the  traverse  too  large." 

{af  See  the  note  to  Doe  d.  Buller  v.  Mills,  4  N.  &  M.  29,  Sir  W.  Jones,  315,  159, 
3  T.  Et.  141,  (I  N.  &  M.  641,  643,  ante,  715,  719,  728,  n„  ante,  vol.  i.  129,  Ml',  vol. 
iv.  147,  ii.,  215. 

(h)  The  term  appearing  to  be  derived  not  from  contra  but  Erouo  cum,  contraho 
being  curat  raho. 
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a  condition  precedent  that  the  plaintiff  possessed  the  twenty  shares.  The  traverse 
does  not  go  the  whole  of  the  consideration;  Boone  v.  Eyre  (1  H.  Bla.  273,  n.,  2  W. 
Blac.  1312);  notes  to  Pordagt  v.  Cole  (1  Wros.  Saund.  319). 

Byles  Serjt.  (with  whom  was  Hoggins)  contra.  It  is  submitted  that  the  plea  is 
good.  If  the  declaration  had  commenced  in  the  ordinary  way,  by  stating  the  indenture, 
the  defendant  might  have  been  estopped  from  denying  the  plaintiff's  title  to  the  shares. 
But  the  plaintiff  has  deprived  herself  of  the  right  to  rely  on  the  estoppel,  by  setting 
out  upon  the  record  as  a  substantive  and  independent  allegation,  the  fact  that  the 
plaintiff  was  possessed  of  twenty  shares  in  this  company.  [1000]  In  Palmer  v.  Ekms(a) 
matter  was  put  in  issue  which  could  not  have  been  done  if  the  opposite  party  had 
pleaded  properly.  [Tindal  C.  J.  May  not  a  party  avail  himself  of  an  estoppel  by 
demurring,  where  the  matter  of  estoppel  appears  on  the  record,  as  well  as  by  pleading 
it?  Could  not  the  plaintiff  have  replied  the  indenture,  and  relied  on  the  estoppel  in 
it  1  and,  if  so,  why  may  she  not  demur,  the  estoppel  appearing  on  the  record  ?]  It  is 
submitted  that  the  plaintiff  could  not  have  pleaded  such  replication.  Suppose  a 
rejoinder  that  the  indenture  was  obtained  by  fraud,  the  existence  of  the  indenture 
would  remain  untraversed  on  the  record.  No  case  has  been  cited  to  shew  that  such 
a  traverse  cannot  be  taken  where,  besides  the  indenture,  a  substantive  fact  is  alleged, 
the  admission  of  wrhich  might  prejudice  the  defendant.  [Tindal  C.  J.  In  Painter  v. 
Ekins  it  is  laid  down  that  if  it  appears  on  the  record,  the  opposite  party  may  demur, 
and  need  not  reply  the  estoppel.]  In  Bowman  v.  Taylor  this  difficulty  did  not  arise  : 
for  there,  the  declaration  commenced  by  setting  out  the  indenture.  Hero,  the  fact  is 
stated  as  wholly  independent  of  the  indenture.  There  is  no  averment  that  the  shares 
mentioned  in  the  declaration  are  the  same  as  those  mentioned  in  the  indenture. 
[Maule  J.  If  they  are  the  same,  then  the  estoppel  applies  ;  if  not,  the  allegation  is  as 
immaterial  as  if  the  plaintiff  had  averred  that  she  was  possessed  of  a  grey  horse.] 

Per  Curiam.     Judgment  for  the  plaintiff. 


[1001]     Hall  v.  Ive.     Nov.  5,  1844. 

A  plaintiff  was  allowed,  by  a  rule  absolute  in  the  first  instance,  to  prosecute  in 
forma  pauperis  a  suit  already  commenced. 

Halcombe  Serjt.,  after  a  verdict  for  the  defendant,  and  a  rule  absolute  for  a  new 
trial,  moved  on  the  part  of  the  plaintiff,  for  leave  to  proceed  in  the  action,  in  forma 
pauperis.  That  such  leave  may  be  granted  pendente  lite  appears  from  Doe  <l.  Ellis  v. 
Owens  (9  M.  &  W.  455),  Brunt  v.  Wardle  (3  Mann.  &  Gr.  534,  4  Scott,  N.  R.  188). 

Tindal  C.  J.  As  that  point  is  now  clearly  settled,  you  may  take  a  rule  absolute 
in  the  first  instance. 

Rule  absolute. 

Russell  v.  Knowles.     Nov.  9,  1844. 

The  affidavit  in  support  of  an  application  for  a  distringas,  must  shew  that  the  calls 
were  made  at  the  dwelling-house  of  the  defendant. — Calls  at  the  defendant's  office, 
are  insufficient. 

Dowling  Serjt.,  moved  for  a  distringas.  His  affidavit  stated  the  requisite  number 
of  calls  and  appointments  ;  but  it  appeared  that  they  had  been  made,  not  at  the 
defendant's  dwelling-house,  but  at  his  office. 

Maule  -T.     The  calls  should  have  been  made  at  the  dwelling-house  of  the  party. 

Rule  refused. 

(a)  2  Ld.  Raym.  1550,  2  Stra.  817,  1  Barnard.  103.  In  that  case  it  was  held  that 
if  A.  by  indenture  demise  to  B.  lands  in  which  A.  has  nothing,  and  A.  afterwards 
purchases  the  lands  in  fee,  and  sells  them  to  C.  habendum  to  C.  and  his  heirs,  C.  shall 
be  estopped.  It  is  to  be  observed,  that  in  Palmer  v.  Ekins  the  estate  in  interest,  as 
well  as  the  estate  by  estoppel,  was  a  fee  simple;  and  see  ante,  715,  720.  See,  as  to 
the  necessity  of  coincidence  in  quantity  of  estate,  ante,  728,  n. 
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[1002]     Griffiths  v.  Dunnett.     Nov.  20,  1844. 

To  a  count  in  trespass  for  assaulting  the  plaintiff  on  board  a  ship  on  the  high  seas,  and 
forcing  and  compelling  him,  he  then  being  sick,  to  stand  and  remain  standing  on  the 
deck  for  the  space  of  one  hour,  a  plea  justifying  the  forcing  and  compelling  the 
plaintiff  to  stand  and  remain  standing  upon  the  deck,  is  bad,  as  being  pleaded  to 
that  which  is  mere  matter  of  aggravation. 

Trespass.  The  second  count  of  the  declaration  stated  that  the  defendant,  on,  &c, 
with  force  and  arms,  assaulted  the  plaintiff  on  board  of  a  certain  vessel,  on  the  high 
seas,  and  then,  with  great  violence,  beat,  struck,  and  knocked  down  the  plaintiff,  and 
then  also  forced  and  compelled  the  plaintiff,  then  being  very  sick,  weak,  and  disordered, 
to  stand  and  remain  in  a  standing  posture,  upon  the  deck  of  the  said  vessel  for  a  long 
time,  to  wit,  one  hour,  until  the  plaintiff,  from  weakness  and  exhaustion,  sank  and  fell 
down,  and  was  wholly  unable  to  stand  ;  whereby  the  plaintiff  then  became  and  was, 
and  continued  for  a  long  time  thence  to  be  very  sick,  weak,  and  disordered. 

The  defendant  pleaded,  fifthly,  as  to  forcing  and  compelling  the  plaintiff' to  stand 
and  remain  in  a  standing  position  upon  the  deck  of  the  said  vessel,  a  justification  on 
the  ground  of  insubordination. 

•Special  demurrer,  assigning  for  causes  amongst  others,  that  the  part  of  the  count 
to  which  the  plea  was  pleaded  was  alleged  in  the  said  count  either  as  matter  of 
aggravation  only  or  as  part  only  of  one  act  of  trespass,  the  whole  of  which  act  of 
trespass  was  not  confessed  by  the  plea ;  and  therefore  the  plea  attempted  to  put  in 
issue  matter  not  issuable,  or  to  put  in  issue  part  of  one  indivisible  act  of  trespass. 
Joinder. 

C.  Jones  Serjt.  was  to  have  argued  in  support  of  the  demurrer;  but  the  court 
called  upon 

Channel!  Serjt.  to  sustain  the  plea.  The  plea  is  good,  and  confesses  and  avoids 
one  of  the  trespasses  charged  in  the  declaration,  viz.  the  forcing  and  compelling  the 
[1003]  plaintiff  to  stand  up  on  the  deck  of  the  vessel.  [Tindal  C.  J.  Is  that  a 
substantive  trespass?  Suppose  it  were  the  only  allegation  in  the  declaration,  would 
it  be  a  trespass?]  It  is  a  sort  of  imprisonment.  It  is  clear  that  a  false  imprisonment 
is  a  separate  trespass.  In  an  action  for  trespass  and  false  imprisonment,  flic  plea  after 
justifying  the  assault,  proceeds  to  justify  the  forcing  the  plaintiff' along  the  particular 
street. 

Tini>ai.  C.  J.  In  the  case  put,  the  false  imprisonment  is  prefaced  by  the  word 
"seized"  ;  there  is  a  continuing  trespass.  Here,  it  might  be  thai  the  only  thing  done 
was,  thai  the  defendant  was  forced  to  stand  up:  there  might  lie  no  seizing.  The  plea 
seems  to  me  to  be  bad,  as  addressing  itself  to  matter  of  aggravation  only. 

The  rest  of  the  court  concurred. 

Judgment  for  the  plaintiff. 

Lewis  anu  Others  v.  Marshall  anh  Another.    Nov.  23,  1844. 

[S.  ('.  s  Scott,  N.  l;.  84(1.] 

The  jury  having  found  a  verdicl  lor  the  defendants  upon  the  first  count,  contrary  to 
the  evidence  and  to  the  judge's  direction,  and  for  the  plaintiffs  on  the  second  and 
third  counts,  a  rule  nisi  was  granted  for  a  new   trial  ;   on    the   discussion  of  which  if 

was  agreed  that  the.  court  should  decide  upon  the  construction  of  the  contract 
declared  on  in  the  first  count.,  and,  if  they  should  think  certain  evidence  which  had 
been  rejected  at  the  trial  admissible,  should  determine  as  to  the  effect  of  it.     The 

COUrt   directed    that,  instead    of  I W    trial,  the    verdict    Which    had    been    found    for 

the  defendants  on  the  first  count  should  Ke  set  aside  on  the  usual  terms,  and  !»■ 
entered  for  the  plaint  ill's  for  such  sum  as  should  be  ascertained  between  the  parties 

under  the  agreement  entered  into.     The  parties  having  agreed  as  to  the  ai m  of 

the  verdict :     Held,  thai  the  plaintiffs  were  not  entitled  to  the  costs  of  the  trial  as 

to  that  issue. 

Assumpsit  by  the  owners  of  the  "  Si  raiheden, "  against  ship-brokers,  charging 
them,  in  the  first  count,  with  a  breach  of  a  contract  to   procure  Eoi    bhe  plaintiff's  ship 
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[1004]  a  full  cargo  for  Sydney,  "  the  rates  of  freight  for  which  would  average  -10s. 
per  ton,  and  at  least  nine  cabin  passengers,  passage-money  average  751.,"  and,  in  the 
second  count,  with  not  collecting,  accounting  for,  and  paying  over  the  balance  of 
freights  collected  by  them,  pursuant  to  their  contract.  The  declaration  also  contained 
counts  for  money  paid,  money  had  and  received,  &c. 

At  the  trial  before  Tindal  C.  J.,  at  the  sittings  in  Loudon  after  the  last  Michael- 
mas term,  it  appeared  that  the  average  rate  of  freight  for  goods  put  on  board  the 
"Stratheden  "  by  the  defendants  amounted  to  32s.  only  per  ton,  instead  of  40s.,  as 
specified  in  the  guaranty  declared  on  in  the  first  count ;  but  that,  besides  the  goods  so 
shipped,  the  defendants  had  put  on  board  several  steerage  passengers  for  the  voyage,  and 
that  the  passage-money  paid  by  such  steerage  passengers  (151.  per  head),  after  deducting 
therefrom  the  expense  of  their  diet,  and  the  allowance  to  be  made  for  the  tonnage 
occupied  by  them  and  their  necessary  stores,  when  added  to  the  freight  of  the  cargo, 
made  the  average  earnings  of  the  whole  ship  amount  to  more  than  40s.  per  ton.  The 
contract  was  performed  as  to  the  cabin  passengers:  but,  as  to  the  cargo,  it  was 
insisted  on  the  part  of  the  plaintiff's  that  it  had  not  been  performed.  On  the  part  of 
the  defendants,  parol  evidence  was  ottered  to  shew  that  the  terms  "cargo"  and 
"freight,"  when  used  in  such  a  contract,  and  with  reference  to  such  a  voyage,  by  the 
general  usage  and  course  of  the  trade,  comprised  not  only  "  cargo  "  and  "  freight  "  in 
the  strict  and  proper  sense  of  those  words,  as  applicable  to  goods,  but  also  steerage 
passengers,  and  the  net  profit  arising  from  their  passage-money.  On  the  other  hand, 
it  was  insisted  that  this  description  of  evidence  was  inadmissible,  the  terms  of  the 
contract  being  precise  and  free  from  ambiguity.  His  lordship  received  the  evidence  ; 
but,  conceiving  that  it  ought  not  to  have  been  received,  he  ultimately  declined  to 
leave  it  to  the  jury  as  [1005]  a  medium  of  interpretation,  telling  them  that  the 
words  must  be  construed  according  to  their  plain  and  ordinary  meaning,  and  that  the 
legal  effect  of  the  contract  was,  that  the  brokers  engaged  to  procure  a  full  cargo  of 
goods  (properly  so  called)  which  should  average  a  freight  of  40s.  per  ton,  which  they 
had  failed  to  do  ;  and  he  directed  the  jury  to  find  their  verdict  on  the  first  count  for 
the  plaintiff's.  The  jury  nevertheless  returned  a  verdict  for  the  defendants  on  the 
first  and  third  counts,  and  for  the  plaintiff's  on  the  second,  damages  181.  In  the  follow- 
ing term  the  plaintiff's  obtained  a  rule  nisi  for  a  new  trial,  and  upon  the  argument  it 
was  agreed  between  the  parties  that  the  court  should  decide  upon  the  construction  of 
the  contract,  and,  if  they  should  think  the  parol  evidence  admissible,  should  determine 
as  to  the  effect  of  it.  After  time  taken  to  consider,  the  court,  in  the  last  Trinity 
vacation  (vide  ante,  745)  directed  that,  instead  of  a  new  trial,  the  verdict  on  the 
first  count  should  be  set  aside  on  the  usual  terms,  and  be  entered  for  the  plaintiff's, 
for  such  sum  as  should  be  ascertained  between  the  parties  under  the  agreement 
entered  into. 

It  was  ultimately  arranged  that  a  verdict  should  be  entered  for  the  plaintiff's  on 
the  first  count  for  1231.  lis.  2d. 

Sir  T.  Wilde  Serjt.,  on  a  former  day  in  this  term,  moved  to  enter  the  verdict  on 
the  first  count  for  the  above  sum  in  the  usual  way,  as  a  verdict  of  the  jury,  corrected 
by  the  subsequent  decision  of  the  court. 

Shee  Serjt.  now  shewed  cause.  It  is  submitted  that  the  plaintiffs  are  not  entitled 
to  the  costs.  If  this  had  been  the  ordinary  case  of  a  verdict  against  evidence,  a  new 
trial  would  not  have  been  granted  except  on  pay-[1006]-ment  of  costs  by  the  unsuc- 
cessful party.  Under  very  special  circumstances,  or  where  a  new  trial  is  for  misdirec- 
tion, it  may  be  granted  without  costs.  But  in  neither  case  would  the  unsuccessful 
party  lie  entitled  to  costs.  Nothing  was  said  about  costs  on  the  discussion  of  the  rule. 
[Erie  J.  If  the  costs  were  ordered  to  abide  the  event,  the  defendants  would  ha\  e 
them  upon  succeeding  on  the  second  trial :  but,  if  the  plaintiff's  succeeded  on  the 
second  trial,  they  could  not  have  the  costs  of  the  first  trial]  The  agreement  merely 
put  the  court  in  the  place  of  a  second  jury,  and  there  is  nothing  in  it  to  exclude  the 
court  from  exercising  its  discretion.  The  judgment  of  the  court  directing  the  verdict 
on  the  first  count  to  be  set  aside  on  the  usual  terms,  would  rather  appear  to  give  the 
costs  to  the  defendants. 

Sir  T.  Wilde  Serjt.,  in  support  of  his  rule.  The  verdict  on  the  first  count  was 
clearly  perverse,  as  the  Chief  Justice  directed  the  jury  to  find  for  the  plaintiff's  ;  and 
a  new  trial  would  have  been  granted,  as  a  matter  of  course,  without  costs.  In  order 
to  avoid  the  useless  expense  of  a  second  trial,  the  plaintiff's  by  the  agreement  com- 
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promised  their  claim  for  damages,  and  consented  that  the  court  should  take  into  their 
consideration  the  effect  of  certain  evidence  which  clearly  was  not  admissible.  The 
fair  construction  of  the  agreement  is,  that  the  defendants  were  to  be  placed  in  the 
same  position  as  to  costs  as  that  in  which  they  would  have  stood  if  the  jury,  in  the 
first  instance,  had  done  their  duty.  Nothing  was  said  at  the  time  about  costs,  for  each 
party  was  aware  of  the  consequences  which  would  follow  from  the  verdict  being 
entered  one  way  or  the  other.  When  the  Lord  Chief  Justice,  in  his  judgment,  said 
that  the  verdict  was  to  be  set  aside  on  the  usual  terms,  his  lordship  had  forgot  for  the 
moment  how  the  case  stood.  [1007]  [Tindal  C.  J.  I  rather  think  I  used  those  words 
in  order  to  leave  the  matter  open,  as  neither  party  had  said  any  thing  as  to  costs.] 

TlNDAL  C.  J.  I  agree  that  the  proper  point  for  the  consideration  of  the  court  is, 
what  was  the  intention  of  the  parties  in  entering  into  the  agreement.  In  order  to 
arrive  at  their  meaning,  we  must  look  at  their  situation  at  the  time.  There  was  a 
verdict  for  the  defendants  on  the  first  count,  against  the  express  opinion  of  the  judge 
who  tried  the  cause.  There  can  be  no  doubt,  therefore,  that  the  court  would  have  set 
aside  that  verdict,  without  costs.  In  order  to  avoid  the  necessity  of  going  clown  to  a 
second  trial,  both  parties  agreed  to  give  the  court  all  the  functions  of  a  jury.  What 
we  had  to  consider  was,  what  the  jury  should  have  done  if  the  case  had  gone  to  a 
second  trial  ;  and  we  thought  the  verdict  upon  the  first  count  clearly  wrong.  It  there- 
fore seems  to  me  that  the  costs  of  the  first  trial  are  simply  thrown  away,  and  that  the 
plaintiff's  are  entitled  to  have  a  verdict  entered  for  them  on  that  count,  for  the  amount 
agreed  upon,  but  without  costs. 

COLTMAN  J.  concurred. 

MaitLE  J.  I  am  of  opinion  that  the  rule  should  be  discharged,  unless  modified 
as  suggested  by  the  Lord  Chief  .Justice.  The  court  had  to  dispose  of  a  rule  for  a 
new  trial,  the  former  verdict  being  contrary  to  the  opinion  of  the  judge,  and  wrong. 
While  that  rule  was  pending,  an  agreement  was  come  to  between  the  parties,  the 
subject  of  which  was  the  future  trial,  if  it  should  take  place  at  all,  and  how  it  should 
terminate.  The  agreement  was,  not  to  take  from  the  court  the  power  of  doing  that 
which  the  court  and  jury  would  have  done  if  the  new  trial  had  taken  place;  but  it 
left  to  the  court,  [1008]  what  they  had  before,  the  power  of  deciding  on  what  terms 
as  tn  costs  the  new  trial  should  be  had  ;  for  it  was  entirely  silent  on  the  point.  After 
the  agreement  was  come  to,  it  was  for  the  court,  and  is  now,  to  decide  on  what  terms 
the  new  trial  should  take  place.  The  court  think  this  is  a  case  in  which  there  ought 
to  be  a  new  trial,  without  payment  of  costs.  If  we  look  strictly  to  the  words  of  the 
Lord  Chief  Justice  in  giving  judgment,  the  defendants  would  be  entitled  to  costs  ;  for 
the  judgment  was  that  the  verdict  should  be  set  aside  on  the  usual  terms,  which  means 
tli.it  the  verdict  should  be  set  aside  on  payment  of  costs.  I  think  the  rule  should  be 
modified,  by  depriving  the  plaintiff's  of  the  costs  of  the  issue  upon  which  the  venliil 
is  tn  be  entered. 

Erle  J.  I  am  of  the  same  opinion.  The  agreement  had  reference  to  the  verdict 
which  the  jury  on  the  second  trial  might  give,  and  not  to  that  which  the  lirst  jury 
ought  to  have  found.  The  parties  consented  thai  the  courl  should  perform  the 
functions  of  the  second  jury,  with  all  the  consequences  of  a  verdict  pronounced  by 
them:  and,  under  no  circumstances,  would  the  defendants  have  been  liable  fco  the 
costs  of  the  first  trial.  It  seems  to  me  that  this  result  is,  in  reality,  not  disadvau 
tageous  tn  the  plaintiffs  ;  for,  it  is  probable,  that  ;i  BBCOnd  jury  might  have  been  relue 
taut  to  give  them  substantial  damages. 

Rule  accordingly. 


[1009]     Hemsworth  v.  Brian.     Nov.  l'.:.  1844. 

On    the    List    day    but    one   of   Michaelmas   term,    the    plaintiff'   moved    to    set    aside   an 

award  made  in   Hilary  vacation,  for  an  objection  of  which  he  Had  know  ledge  in 
Easter  tenn  :    -Held,  that  the  application  was  too  late,  notwithstanding  a  li.it  had 

issued  against,  the  plaintiff'  before   the  date  <il    the  award,  and  he  did  not  receive  a 
copy  of  such  award  until  the  8th  of  May. 

By  a  judge's  order  (afterwards  made  a  rule  of  court ),  dated  the  23d  of  May  1843, 

and  made  in  this  cause,  it  was  ordered  that  the  said  cause  and  all  matters  in  difference 
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between  the  parties  should  be  referred  to  an  arbitrator  (a  layman) — the  costs  of  the 
said  cause  and  of  the  reference  and  award  to  abide  the  result  of  the  award. 

The  arbitrator,  on  the  23d  of  March,  18-44,  made  his  award  as  follows: — "I  do 
find,  award,  and  determine,  that,  at  the  time  of  commencing  the  said  action,  the 
plaintiff  had  not  any  cause  of  action  for  or  in  respect  of  the  several  matters  and  things 
respectively  mentioned  and  contained  or  referred  to  in  the  first  count  in  the  pleadings 
in  the  said  cause  contained  ;  and  that,  in  ease  the  trial  in  the  said  cause  had  proceeded, 
the  issue  joined  on  or  in  respect  of  the  said  count  should  and  ought  to  have  been  found 
for  the  defendant :  and  I  further  find,  award,  and  determine,  that,  on  the  2d  of  March 
1843,  and  at  the  time  of  the  commencement  of  the  said  action,  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  681.  its.  7d.,  on  the  second,  third,  and  fourth 
counts  in  the  said  declaration  mentioned  ;  and  that,  in  case  the  trial  in  the  said  cause 
had  proceeded,  the  issues  joined  on  the  second,  third,  anil  fourth  counts  in  the  said 
pleadings  contained  should  and  ought  to  have  been  found  for  the  plaintiff:  and  I  do  further 
find,  award,  and  determine,  that,  on  an  account  taken  of  all  matters  referred  to  me 
by  the  said  order  (including  the  said  sum  of  681.  9s.  7d.),  the  plaintiff  was  at  the  date 
of  the  said  order,  and  still  is,  indebted  to  the  defendant  in  171.  7s.  5d  :  and  I  further 
[1010]  award,  order,  and  direct  that  the  plaintiff  shall,  on  the  1st  day  of  April  next, 
at,  &c,  pay  or  cause  to  be  paid  unto  the  defendant,  or  his  attorneys,  for  the  use  of 
the  said  Brian,  171.  7s.  5d  :  and  I  further  award,  order,  and  direct  that  the  plaintiff 
shall,  on  the  30th  of  March  instant,  deliver  up  or  cause,  &c.,  unto  the  defendant,  his 
executors,  &c.,  the  following  warrants  of  wines  and  brandy,  namely,  a  warrant  for  one 
hogshead  of  port  wine,  numbered  22(30,  now  or  lately  lying,  See.,  and  marked,  &c. : 
and  I  do  further  find  that  the  plaintiff  is  in  possession  of  certain  wines  in  bottle,  the 
property  of  the  defendant,  consisting  of,  &c.  ;  and  1  do  hereby  award,  order,  and 
direct  that  the  plaintiff  shall,  on  the  30th  of  March  instant,  deliver  up  all  the  said 
wines  in  bottle  to  the  defendant,  or  Ins  servants  or  agents  authorised  by  writing 
under  his  hand  to  receive  the  same  :  and  I  do  award,  order,  and  direct,  that,  if  default 
be  made  by  the  plaintiff,  his  executors,  &c,  in  payment  of  the  said  sum  of  171.  7s.  5d., 
to  the  defendant,  his  executors,  &c.,  at  the  time  herein  by  me  appointed,  or,  if  the 
plaintiff,  his  executors,  &c.,  shall  not,  on  the  30th  of  March  instant,  deliver  up  to  the 
defendant,  his  executors,  &c.,  the  said  wine-warrants  and  brandy-warrant,  and  the 
said  wines  in  bottle,  hereinbefore  directed  by  me  to  be  delivered  up,  that  then  and  in 
either  of  the  said  cases,  after  making  this  my  award  a  rule  of  the  court  of  Common 
Pleas,  the  defendant  may  immediately  proceed  by  attachment  or  otherwise  for  the 
recovery  of  the  said  sum  of  171.  7s.  5d.,  and  of  the  possession  of  the  said  wine- warrants 
and  brandy-warrant  and  wines  in  bottle,  or  any  of  them,  as  the  case  may  require: 
and  I  do  award,  &c,  that  the  plaintiff  shall  take  to,  retain,  and  keep  four  butts  of 
sherry  wine.  &c.  &c,  which  articles  and  things  were  formerly  the  property  of  the 
defendant,  and  are  now  or  lately  were  in  the  possession  of  the  plaintiff,  &C.  :  and  I  do 
lastly  award,  &&,  that,  after  [1011]  the  due  performance  of  this  my  award,  and  the 
payment  of  the  costs  of  the  said  cause,  and  of  the  said  reference,  and  of  this  my 
award,  the  plaintiff  and  the  defendant,  and  their  executors  or  administrators,  respectively 
shall,  within  ten  days  after  the  same  shall  have  been  respectively  tendered  to  him  or 
them  for  execution,  and  at  the  costs  and  charges  of  the  party  requiring  the  same,  sign, 
seal,  and  as  their  respective  acts  and  deeds  deliver,  each  of  them,  his  executors,  iVc, 
unto  the  other  of  them,  his  executors,  &c.,  mutual  releases  in  writing  of  all  and  all 
manner  of  actions  and  suits,  claims,  and  demands  whatsoever,  from  the  beginning  of  the 
world  up  to  the  day  of  the  date  of  the  said  order  of  reference." 

Channell  Serjt.,  on  behalf  of  the  plaintiff,  now  moved  to  set  aside  this  award. 
There  are  several  objections  to  this  award,  but  as  two  terms  have  elapsed  since  the 
making  of  the  award,  it  will  be  proper  to  call  the  attention  of  the  court  to  the  date. 
The  award  was  made  on  the  23d  of  March,  and  it  appears  by  the  affidavit  in  support 
of  the  application,  that  a  fiat  of  bankruptcy  was  granted  against  the  plaintiff  on  the 
16th  of  that  month,  that  he  had  no  notice  of  the  award  until  the  8th  of  May.  his 
attorney  in  the  arbitration,  having  ceased  to  be  employed  by  him  upon  his  bankruptcy 
taking  place,  and  that  the  plaintiff  received  no  copy  of  the  award  until  the  8th  of 
November  instant.  [Tindal  C.  J.  You  would  put  the  notice  of  the  award  on  the 
same  footing  as  the  making  of  the  award.]  That  is  so;  but  this  is  a  ease  for  the 
discretion  of  the  court,  in  which  they  are  not  bound  by  the  statutory  limitation  as  to 
moving  to  set  aside  an  award  before  the  last  day  of  the  term  next,  after  the  making  and 
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publishing  of  the  award  prescribed  by  the  9  &  10  W.  3,  c.  15,  and,  although  it  may 
be,  that  in  cases  of  awards  not  made  under  the  statute,  the  court,  for  convenience, 
generally  adheres  to  the  statutory  [1012]  limitation,  this  is  a  case  in  which  the 
security  of  the  rule  may,  with  propriety,  be  retained.  In  re  Smith  v.  lihib:  (8  I)owl. 
P.  C.  133),  Rogers  v.  Dallimure,  (6  Taunt.  Ill,  1  Marshall,  471),  Potter  v.  Newman 
(2  C.  M.  &  R.  732). 

Tindal  C.  J.  The  grounds  upon  which  this  motion  is  supported,  are,  first,  that 
the  plaintiff  had  reason  to  expect  notice  of  the  meeting,  and  secondly,  that  the 
commissioners  of  bankruptcy  have  come  to  a  different  finding  from  the  arbitrator. 
Whatever  force  may  belong  to  these  objections,  the  difficulty  is,  as  to  the  time  which 
has  been  suffered  to  elapse.  The  cases  shew,  not  indeed  the  existence  of  a  strict  rule, 
but  a  general  adoption  of  the  limits  which  the  statute  prescribes  with  respect  to  a 
case  falling  within  it,  as  a  guide  in  the  exercise  of  their  discretion  in  cases  which  are 
out  of  the  statute.  Here,  the  plaintiff  had  notice  on  the  8th  of  May, — the  last  day 
of  Easter  term,  that  the  award  had,  &c.,  but  instead  of  coming  to  the  court  in  Trinity 
term,  he  takes  no  step  until  the  last  day  but  one  of  Michaelmas  term.  In  that  long 
interval  he  treated  the  award  as  a  good  award,  and  it  may  have  been  acted  upon  by 
the  successful  parties  as  an  undisputed  award. 

The  rest  of  the  court  concurred  and 

Channell  took  nothing  by  his  motion  (d). 

[1013]    Covington  v.  Hogarth    Nov.  12,  1844. 

The  creditor  of  a  trader  may  proceed  by  action  against  his  debtor,  notwithstanding 
the  pendency  of  proceedings  in  the  court  of  bankruptcy,  under  the  5  &  6  Vict. 
e.  122,  for  the  recovery  of  the  same  debt:  and  though  the  debt  be  paid  under 
pressure  of  these  proceedings,  the  action  will  be  stayed  only  upon  payment  of  costs. 

On  the  31st  of  August  1841,  the  plaintiff  filed  an  affidavit  in  the  court  of  bankruptcy, 
sworn  on  the  preceding  day,  stating  that  the  defendant  was  indebted  to  him  in  601. 
17s.  6d.  for  work  and  labour  and  for  money  paid  to  the  defendant's  use.  On  the  2d 
of  September,  the  defendant  was  served  with  a  notice  requiring  immediate  payment. 
On  the  same  day,  the  defendant  was  served  with  a  copy  of  a  writ  of  summons  in  this 
action,  tested  on  the  31st  of  August,  indorsed  for  601.  17s.  6d.  debt,  and  21.  2s.  costs. 
On  the  4th  of  September,  particulars  of  the  plaintiff's  demand  were  delivered,  with  a 
notice  requiring  immediate  payment  of  the  amount,  601.  17s.  6d.  On  the  6th  of 
September,  the  defendant  was  served  with  a  notice  that  the  plaintiff  abandoned  the 
affidavit  and  notice,  and  did  not  intend  further  to  proceed  thereon;  the  defendant 
immediately  afterwards  was  served  with  a  summons,  under  the  hand  of  one  of  the 
bankruptcy  commissioners,  requiring  him  to  appear  before  the  commissioner  in  rotation, 
at  the  court  of  bankruptcy,  on  the  12th  of  September  to  admit  or  deny  the  demand 
of  the  plaintiff,  who  claimed  of  him  the  sum  of  601.  17s.  6d.  for  a  debt.  A  notice 
upon  that  summons  stated  that  it  was  served  upon  the  defendant  pursuant  to  the 
provisions  of  the  5  &  6  Vict.  c.  122,  and  was  founded  upon  an  affidavit  of  debt  tiled 
in  the  court  of  bankruptcy,  London,  on  the  5th  of  September  1S44.  On  the  27th  of 
September,  the  defendant  filed  an  admission  that  he  was  indebted  to  the  plaintiff  in 
601.  17s.  6d.  On  the  9th  of  October,  the  defendant  paid  that  sum  to  the  plaint  ill's 
attorney. 

On  the  31st  of  October,  the  plaintiff's  attorney  delivered  a  declaration  in  the 
action,  requiring  the  de-[1014]-f endant  to  plead  thereto  in  four  days.  The  particulars 
of  the  plaintiff's  demand,  were  the  same  as  those  delivered  on  the  4th of  September. 

W  hereupon  the  defendant  took  out  a  sun his  to  stay  proceedings,  which  Cress  well  .1. 

dismissed,  referring  the  parties  to  the  court. 

Channell  Serjt.,  upon  an  affidavit  stating  these  lads,  and  that  the  defendant  ue\cr 
(fas  indebted  to  the  plaintiff  on  any  account  other  than  (lie  sum  of  601.  17s.  6d.  so 
paid,— in  this  term  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  all 
further  proceedings  in  this  cause  should  not  be  stayed,  the  plaintiff  having  recovered 
and  obtained  payment  of  the  debt  for  which  the  action  was  brought,  under  the  pro 
ceedings  in  the  court  of  bankruptcy,  and  having  given  the  defendant  a  discharge  for 

(d)  An  attachment  was  afterwards  moved  for.     See  1  C.  B.  131. 
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the  same.  He  referred  to  the  59th  section  of  the  6  Geo.  4,  e.  16,  and  5  &  6  Vict, 
c.  122,  ss.  2,  11,  12,  now  cited.  WooUey,  Ex  parte.  (1  Rose,  .394),  Kempx.  Potter  (6  Taunt. 
5-19),  Hansford  v.  Barry  (7  Dowl.  P.  C.  807). 

Talfourd  Serjfc  now  shewed  cause.  The  question  is,  whether  the  defendant 
having  paid  the  debt,  the  proceedings  in  this  action  are  to  be  stayed  upon  or  without 
payment  of  costs.  The  defendant  will  attempt  to  assimilate  the  case  to  that 
of  a  creditor,  who  having  sued  for  a  debt  seeks  to  prove  it  under  a  fiat,  so  as  to  bring 
it  within  the  equity  of  the  6  Geo.  4,  c.  16,  s.  59.  No  such  similarity  exists.  Here, 
the  creditor  being  uncertain  whether  the  defendant  will  or  will  not  secure  the  debt, 
sues  out  a  writ  of  summons.  The  act  contemplates  the  taking  of  such  proceedings. 
This  is  somewhat  analogous  to  cases  under  the  malicious  arrest  act  (43  G.  3,  c.  46),  if 
the  proceedings  are  improper,  costs  are  given  to  the  defendant.  [1015]  [Tindal  C.  J. 
The  plaintiff  has  compelled  the  defendant  to  pay  by  threatening  to  make  him  a 
bankrupt.]  If  the  plaintiff  has  proceeded  improperly  in  the  court  of  bankruptcy,  the 
defendant  has  his  remedy  there.  Unless  the  taking  of  the  double  proceedings  had 
been  contemplated,  the  act  would  not  have  required  the  giving  of  a  bond  conditioned 
to  pay  the  costs  of  any  action  commenced  or  to  be  commenced  for  the  recovery  of  the 
same  debt.  The  11th,  12th,  18th,  and  19th  are  the  only  sections  which  have  any 
bearing  upon  the  question  now  before  the  court,  and  they  contain  nothing  opposed  to 
the  right  of  the  creditor  to  pursue  both  courses  simultaneously. 

Channell  Serjt.  in  support  of  his  rule.  Where  the  consequences  are  so  penal,  it 
must  be  worth  while  to  see  whether  the  just  and  equitable  rule  prescribed  by  the 
6  G.  4,  c.  16,  s.  59,  cannot  be  applied  in  this  case,  where  a  more  extensive  remedy  is 
given.  [Coltman  J.  The  party  does  not  become  bankrupt  by  denying  the  debt,  but 
by  not  giving  security  for  an  admitted  debt.]  If  a  fiat  had  issued,  it  is  quite  clear 
that  the  plaintiff  could  not  have  entered  a  claim  under  the  fiat  without  abandoning 
the  action  ;  and  he  ought  not  to  be  in  a  better  situation,  where,  instead  of  a  proof 
against  the  debtor's  estate,  he  obtains  actual  payment. 

Tindal  C.  J.  I  cannot  help  thinking  that  the  5  &  6  Vict.  c.  1 22,  which  speaks, 
sect.  13,  of  the  trader's  entering  into  "a  bond,  in  such  sum,  and  with  two  sufficient 
sureties,  as  the  court  shall  approve  of,  t<>  pay  such  sum  as  shall  be  recovered  in  any 
action  which  shall  have  been  brought  or  shall  thereafter  be  brought,"  contemplated 
the  pendency  of  an  action  at  the  same  time  with  the  proceedings  authorized  by  that 
statute.  The  6  G.  4,  c.  16,  s.  59,  expressly  provides  "  that  no  [1016]  creditor  who 
has  brought  any  action  or  instituted  any  suit  against  any  bankrupt  in  respect  of  a 
demand  prior  to  the  bankruptcy,  or  which  might  have  been  proved  as  a  debt  under 
the  commission  against  such  bankrupt,  shall  prove  a  debt  under  such  commission, 
without  relinquishing  such  action  or  suit."  The  5  &  6  Vict.  c.  122,  being  silent  on 
the  subject,  I  see  no  reason  why  the  creditor  should  be  debarred  from  pursuing  the 
double  remedy.  In  cases  where  the  debt  is  paid  after  action  brought,  I  think  the 
action  can  only  be  put  an  end  to  by  the  ordinary  course,  viz.  by  a  rule  for  staying 
proceedings  on  payment  of  costs. 

Coltman  J.  I  also  am  of  opinion  that  the  5  &  6  Vict.  c.  122,  contains  no  clause 
which  would  authorize  us  to  do  that  which  is  prayed. 

Maile  J.  We  are  now  called  upon  to  apply  the  equity  of  the  6  G.  4,  c.  16,  s.  59, 
to  the  enactments  of  the  5  &  6  Vict.  c.  122.  The  provisions  of  the  two  acts  relate  to 
totally  different  states  of  circumstances.  Where  the  debt  is  really  due,  if  the  party 
wishes  to  avert  the  penal  consequences  provided  by  the  second  act,  he  may  do  so  by 
giving  security.  If  he  has  a  good  defence,  he  may  go  on  with  the  action,  and  if  the 
defence  is  successful,  he  will  obtain  his  costs ;  if  otherwise,  he  must  pay  costs.  That 
which  the  court  are  now  asked  to  do,  would  not  be  enlarging  the  benefit  of  that 
statute,  but  applying  it  to  a  state  of  things  to  which  it  was  not  intended  to  apply. 
The  action  having  been  properly  brought,  the  defendant  is  net  entitled  to  relief  except 
upon  payment  of  the  debt  and  costs. 

Erle  J.  The  statute  applies  in  those  cases  only  where  the  debt  is  really  due  ;  it 
does  not  vary  the  liability  to  costs. 

Rule  discharged. 
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[1017]     Wii.mot  v.  Williams.     Nov.  5,  1844. 

[S.  C.  8  Scott,  N.  R.  713  ;  14  L.  J.  C.  P.  33 ;  8  Jur.  987.] 

An  allegation  of  presentment  to  the  drawee  of  a  bill,  is  proved  by  evidence  of  present- 
ment at  the  place  at  which,  by  the  acceptance,  it  is  made  payable. 

Assumpsit,  by  the  indorsee  of  a  bill  of  exchange,  drawn  by  the  defendant  upon 
one  Cottiiigham,  and  by  him  accepted  payable  at  Roharts,  Curtis  and  Co.,  indorsed 
by  the  defendant  to  J.  K.  James,  and  by  James  to  the  plaintiff;  and  duly  presented 
to  Cottingham,  but  not  paid  ;  with  an  averment  of  notice  of  dishonour. 

The  first  plea  traversed  the  presentment — the  second,  the  notice  of  dishonour. 

At  the  trial  before  Cresswell  J.,  at  the  sittings  at  Guildhall,  after  last  term,  the 
plaintiff' proved  presentment  at  Robarts,  Curtis  and  Co.'s,  non-payment,  and  notice  to 
the  defendant.  It  was  objected  that  the  allegation  of  a  presentment  to  Cottingham 
was  not  proved  by  a  presentment  at  the  bankers'.  This  objection  was  overruled,  and 
a  verdict  was  found  for  the  plaintiff. 

Byles  Serjt.  now  moved  for  a  new  trial  on  the  ground  of  misdirection,  and  that 
the  verdict  was  against  evidence.  Although  the  1  &  2  G.  4,  c.  78,  applies  only  to 
actions  against  the  acceptor,  Gibb  v.  Nathan  (a)1,  yet  the  plaintiff,  having  alleged  a 
presentment  to  Cottingham,  was  bound  to  prove  a  presentment  to  him  personally,  or 
at  his  place  of  business.  There  is  therefore  a  variance  between  the  allegation  and  the 
evidence  given  to  support  it.  [Maule  J.  The  defendant  undertook,  by  his  accept- 
ance, to  be  at  Robarts,  Curtis  and  Co.'s  to  pay  the  bill.  Tindal  C.  J.  He  [1018] 
names  a  place  at  which  this  is  to  be  presented  to  him  for  payment.] 

Per  curiam.     Rule  refused  (a)9. 

Herring  v.  Watts.     Nov.  14,  1844. 

In  debt  for  use  and  occupation,  the  court  allowed  the  venue  to  be  changed  upon 

the  usual  affidavit. 

Debt,  for  use  and  occupation.  Upon  the  usual  affidavit,  the  defendant  obtained 
a  judge's  order  for  changing  the  venue  from  London  to  Norwich  ;  which 

Byles  Serjt.  now  moved  to  set  aside. — The  defendant  cannot  change  the  venue  in 
this  action  upon  the  common  affidavit,  shewing  that  the  whole  cause  of  action  arose 
in  [1019]  a  different  county  from  that  in  which  the  action  is  laid.  In  Dwplessis  v. 
Chalk  (a)3,  in  an  action  of  debt  for  rent  brought  in  London,  upon  a  demise,  by  parol, 

(ay  8  Bingh.  214,  1  M.  &  Scott,  387,  4  New  Cases,  314,  5  Scott,  667 ;  1  Am  139 ; 
and  sec  Blah  v.  Beaumont,  ante,  vol.  iv.  7,  4  Scott,  X.  R.  617. 

(a)2  The  objection,  if  available,  would  sound  rather  in  arrest  of  judgment.  As 
between  the  parties  to  this  action,  the  acceptance  operated  as  ;i  Bpecial  acceptance, 
binding  the  holder  to  present  at  the  place  indicated  by  the  drawee  :  but,  consistently 
with  the  allegations  in  this  declaration,  the  presentment  to  Cottingham  may  have 
been  al  some  place  distant  from  his  residence  and  his  place  of  business,  and  where  it 
would  lie  almost  impossible  to  ell'ect  a  payment.  A  drawer  engages  that  the  bill  shall 
be  accepted,  if  presented  to  the  drawee ;  and  that  it  shall  be  paid  when  it  becomes  due, 
on  presentment  to  the  drawee,  it'  accepted   generally  or  if  unaccepted,  ami  on  present 

ment  at  the  place  indicated,  if  accepted  specially,  or  that  he  wiD  pay  the  amount  if 
properly  called  upon  so  to  do.  Except  in  the  ease  of  an  acceptance  al  a  particular 
place,  "and  not  elsewhere,"  the  acceptor  is  entitled  to  qo  presentment  at  all,  and  can 
protect  himself  from  liability  to  an  action  only  by  tracing  the  indorsements  and 
carrying  the  money  to  the  last,  indorsee,  if  such  indorsee  be  in  England  when  bhe 
bill  becomes  due. 

Qucere,  whether,  in  order  to  maintain  an  action  against  an  acceptor,  where,  as 
often  happens,  the  holder,    -or  each  of  the  holders,  in  the  ease  of  a  bill  held  by  a  firm 

— is  out  of  England  during  the  whole  of  the  day  on  which  the  hill  falls  due,  it  is  not. 
necessary  to  prove  a  demand  of  payment,  either  by  presentment  of  the  bill  or  other 
wise,  made  before  act  ion  brought. 

(ay*  2  Stra.  8/S  ;  more  fully  reported,  1  Harnardiston,  I!.  K.  375 ;  S.  /'.  /'rally. 
Ward,  1  Alcock  and  Napier,  145. 
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of  lands  in  Kent,  the  court  refused  to  change  the  venue  to  the  latter  county,  saying 
that  the}'  never  did  it  in  debt  (6),  and  that  it  was  not  according  to  the  practice. 
There  is  no  difference,  in  principle,  between  debt  for  rent  and  debt  for  use  and 
occupation.  [Maule  J.  In  the  action  for  use  and  occupation,  the  cause  of  action  is 
the  actual  enjoyment.  The  reason  that  it  cannot  be  removed  in  debt  for  rent  is,  that 
the  demise  may  be  out  of  the  county  (c).  A  demise  is  a  contract  every  where.] 
Per  curiam.     Rule  refused  (d). 

[1020]     Petrie  and  Another  v.  Cullen.     Nov.  23,  1844. 

A  peremptory  undertaking  to  try  is  an  absolute  engagement,  the  breach  of  whicli 
admits  of  no  excuse;  per  Coltman  and  Maule  JJ.,  dubitantibus,  Tindal  C.  J.  and 
Erie  J. — A  peremptory  undertaking  was  given  to  try  at  the  sittings  after  Trinity 
term,  but  the  plaintiff  did  not  enter  the  cause  until  the  evening  of  the  last  day 
allowed  for  that  purpose,  in  consequence  of  which  it  was  made  a  remanet.  On  the 
first  day  of  Michaelmas  term,  the  defendant  obtained  a  rule  absolute  for  judgment 
as  in  case  of  a  nonsuit.  The  court  refused  to  discharge  the  rule  or  to  set  aside  the 
judgment  signed  thereon,  although  the  defendant  had  lain  in  prison  ten  months 
from  inability  to  find  bail  for  251.,  the  amount  of  the  debt  sued  for. 

Debt.  The  action  was  commenced  on  the  29th  of  December  1842,  and  was 
brought  to  recover  251.  15s.  3d.  for  money  alleged  to  have  been  paid  by  the  plaintiffs 
to  the  use  of  the  defendant  at  his  request.  On  the  30th  the  defendant  was  arrested 
on  a  writ  of  capias  ;  and  being  unable  to  procure  bail,  he  remained  in  custody  until 
he  was  discharged  by  supersedeas  in  October  1843.  On  the  9th  of  January  1844, 
the  plaintiffs  declared  ;  on  the  25th  of  February,  the  defendant  pleaded  nunquam 
indebitatus;  on  the  13th  of  November  the  plaintiffs  added  the  similiter.  In  Easter 
term  last,  the  defendant  obtained  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit, 
which  was  discharged  on  a  peremptory  undertaking  to  try  at  the  sittings  after  Trinity 
term.  The  cause  was  entered  for  trial  on  the  evening  of  the  11th  of  June,  the  last 
dav  fur  entering  causes  for  the  sitting;  and,  in  consequence  of  its  being  so  low  in  the 
list,  it  was  necessarily  made  a  remanet,  and  the  plaintiffs  delivered  no  brief  to  counsel. 

On  the  2d  of  November,  defendant  having  obtained  a  rule  absolute  for  judgment 
as  in  case  of  a  nonsuit, 

Channell  Serjt.,  on  the  9th  of  November,  obtained  a  rule  calling  upon  the  defen- 
dant to  shew  cause  why  his  rule,  and  the  judgment  signed  in  pursuance  thereof, 
should  not  be  discharged,  with  costs. 

[1021]  Byles  Serjt.,  now  shewed  cause.  The  plaintiffs  having  omitted  to  bring 
the  cause  to  trial  pursuant  to  their  undertaking,  the  rule  absolute  for  judgment  as  in 
case  of  a  nonsuit  was  regular.     The  words  of  the  statute  are  clear  (a).     The  plaintiffs 

(b)  I.e.  where  the  action  is  necessarily  in  debt.  The  statute  of  11  G.  4,  c.  19, 
s.  1 4,  gives  an  action  on  the  case  :  the  action  of  debt  for  use  and  occupation  would 
seem  to  be  an  extension  of  that  remedy,  by  judicial  authority.  And  see  Gibson  v. 
Kirk,  1  Q.  B.  150,  1  G.  &  D.  252. 

As  soon  as  "an  action  on  the  case"  given  by  this  statute,  was  construed  to  mean 
"  an  action  of  indebitatus  assumpsit,"  the  transition  to  an  action  of  debt  against  the 
party  who  was  so  indebted,  would  be  easy. 

(c)  The  demise  may  therefore  be  laid  as  having  been  made  in  a  county  in  which 
the  land  does  not  lie  ;  but  the  supposition,  that  the  demise  may  have  been  actually 
made  in  the  foreign  county,  appears  to  lie  excluded  by  the  terms  of  the  common 
affidavit. 

(d)  Verbal  contracts  are,  for  the  purpose  of  jurisdiction,  nullius,  or  rather,  unius- 
cujusque,  loci ;  for  the  purpose  of  probate,  they  are  bona  notabilia  within  the  diocese 
in  whicli  the  contract-debtor  is  commorant  at  the  time  of  the  death  of  the  contract- 
creditor  :  for  the  purpose  of  changing  or  retaining  venue, — with  the  view  of  giving 
effect  to  the  provisions  of  the  statute  4  H.  IV.  c.  18,  as  to  trial  in  the  proper  county, 
— they  are  generally  treated  as  belonging  to  the  county  in  which  they  were  actually  made. 

(a)  "  And  if  the  plaintiff  or  plaintiffs  shall  neglect  to  try  such  issue  within  the 
time  so  allowed,  the  said  judge  or  judges  shall  proceed  to  give  such  judgment  as  afore- 
said."    14  G.  2,  c.  17,  s.  1. 
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I iy  their  undertaking  bind  themselves  to  try  at  all  events :  that  is  the  condition  upon 
which  they  are  allowed  further  time.  [Tindal  C.  J.  The  making  the  cause  a  remanet 
was  no  default.]  The  plaintiffs  should  have  applied  to  enlarge  their  undertaking.  In 
Ward  v.  Turner  (5  Dowl.  P.  C.  22),  it  was  expressly  determined,  that,  where  a  plaintiff 
has  given  a  peremptory  undertaking,  and  is  prevented  from  fulfilling  it  by  the  sudden 
illness  of  the  judge,  that  is  not  a  sufficient  excuse  to  prevent  the  defendant  from 
obtaining  a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit.  In  Sell  v.  Adams 
(7  Dowl.  P.  C.  672),  it  was  held,  that,  where  a  plaintiff  gives  a  peremptory  under- 
taking to  try  at  the  next  sheriff's  court,  he  is  bound  to  take  proper  steps  to  try  the 
cause,  although  it  may  lie  necessary  for  him  to  obtain  a  special  appointment  of  a  court 
from  the  sheriff.  In  Negrete,  v.  Martorell  (thus,  ante,  vol.  vi.  p.  756  ;  7  Scott,  N.  R. 
483 ;  1  Dowl.  &  Lowndes,  375),  a  rule  for  judgment  as  in  case  of  a  nonsuit  was  dis- 
charged on  the  2nd  of  May,  upon  a  peremptory  undertaking  to  try  within  two  months 
trom  that  time.  The  plaintiff,  after  the  expiration  of  the  two  months,  gave  notice  of 
trial  for  the  8th  of  August ;  when  the  cause  was  tried  as  an  undefended  cause,  and  a 
verdict  was  obtained  for  the  plaintiff,  which  was  set  aside  as  irregular.  The  defendant 
relies  upon  the  express  words  of  the  statute  (e).  [Tindal  C.  J.  The  words  "  shall 
neglect "  would  seem  to  denote  some  fault  on  the  part  [1022]  of  the  plaintiff.]  Here, 
the  plaintiffs  did  not  enter  the  cause  till  the  evening  of  the  11th  (a).  It  was  the 
plaintiffs'  intention  to  try  the  cause  at  the  last  sittings.  The  plaintiffs  are  not  pre- 
cluded by  this  judgment  from  bringing  a  fresh  action. 

Channell  Serjt.,  in  support  of  his  rule.  The  single  question  is,  whether  the 
plaintiffs  have  complied  with  their  peremptory  undertaking.  That  undertaking  was, 
to  proceed  to  trial  according  to  the  course  and  practice  of  the  court:  and  with  that 
undertaking  they  have  literally  complied,  so  far  at  least  as  was  practicable.  They 
entered  the  cause  for  trial  within  the  time  allowed  by  the  practice  of  the  court,  and  it 
was  through  no  default  of  theirs  that  it  was  not  actually  tried.  [Maule  J.  The 
question  is,  whether  the  undertaking  is  an  absolute  one,  to  try  the  cause  at  all  events, 
in-  whether  it  is  satisfied  by  the  plaintiffs'  doing  all  they  reasonably  can  to  get  the 
cause  tried.  It  seems  to  me  that  it  is  as  absolute  as  an  undertaking  to  pay  a  given 
sum  on  a  day  named  (//).  From  the  course  they  pursued,  I  think  the  plaintiffs  clearly 
meant  that  the  cause  should  not  bo  tried  at  the  last  sittings.]  All  that  the  plaintiffs 
can,  in  reason,  be  considered  as  having  undertaken  to  do,  is,  to  put  the  cause  in  a 
course  for  trial.  Ward  v.  Turner  is  hardly  an  authority  upon  which  the  court  will 
act.  The  [1023]  propriety  of  the  decision  has  been  somewhat  doubted.  The  facts 
of  that  case  differ  from  the  statement  in  the  marginal  note.  There,  the  rule  for 
judgment  as  in  case  of  a  nonsuit  was  discharged  upon  the  ordinary  undertaking.  The 
plaintiff  accordingly  took  the  cause  down  for  trial  at  the  spring  assizes,  1835,  but  was 
unable  then  to  try,  in  consequence  of  the  sudden  illness  of  the  judge;  he  then  gave 
notice  of  trial  for  the  next  spring  assizes,  but  withdrew  the  record  ;  and  it  was  not 
until  after  this  second  default  that  the  rule  absolute  for  judgment  as  in  case  of  a  non- 
suit was  obtained.  [Coltman  .1.  The  judgment  must  be  considered  as  having  pro- 
ceeded upon  the  first  default.]  The  part  of  the  judgment  which  relates  to  the  first 
default  was  a  mere  obiter  dictum.  In  Negrete  v.  Martorell,  the  plaintiff  was  guilty  of 
a  default  in  not  proceeding  to  trial  within  the  time  limited  by  his  undertaking  ;  and 
the  defendant  might  have  been  materially' prejudiced  by  a  trial  after  the  time  had 
expired.     In  Sell  v.  Adam*  the  excuse  was  clearly  insufficient. 

TlNDAL  0.  J.  The  statute  14  G.  2,  c.  17,  s.  1,  begins  by  stating,  "that,  where 
any  issue  is  or  shall  be  joined   in   any  action   or  suit  at  law  in  any  of   His  Majesty's 

(«)  Vide  supra,  note  (a),  post,  1023. 

(a)  If  more  activity  had  been  displayed,  the  complaint  on  tin'  partof  the  defendant, 
would  probably  have  been,  that  no  person  but  the  plaintiffs'  attorney  could  derive  any 
benefit  from  urging  on  a  suit  to  obtain  a  judgment  for  251.  15s.  3d.  against  a  party 
who  had  lain  ten  months  in  prison  from  inability  to  make  a  deposit,  or  |o  obtain  bail, 
to  that  amount. 

(A)  Looking  at  the  terms  of  the  undertaking,  not  explained  or  qualified  by  the 
statute,  this  would  be  clearly  so.  Hut  qicere  whether  the  undertaking  Ought  not, 
with  reference  to  the  statute,  to  be  read  as  an  undertaking  not.  to  neglect  to  try,  and, 
if  that  be  not  the  true  construction,  whether  the  undertaking  is  not  void  as  varying 
from  the  statute. 


41(3  PETR1E    V.   CULLEN  7  MAN.  &  G.  1024. 

courts  of  record  at  Westminster,  &c,  and  the  plaintiff  or  plaintiffs  in  any  such  action 
or  suit,  hath  or  have  neglected,  or  shall  neglect,  to  bring  such  issue  on  to  be  tried 
according  to  the  course  and  practice  of  the  said  courts  respectively,  it  shall  and  may 
be  lawful  for  the  judge  or  judges  of  the  said  courts  respectively,  at  any  time  after 
such  neglect,  upon  motion  made  in  open  court  (due  notice  having  been  given  thereof), 
to  give  the  like  judgment  for  the  defendant  or  defendants  in  every  such  action  or 
suit,  as  in  cases  of  nonsuit,  unless  the  judge  or  judges  shall  upon  just  cause  and 
reasonable  terms,  allow  any  further  time  or  times  for  the  trial  of  such  issue."  It 
then  goes  on  to  say,  that,  "  if  the  plaintiff  or  [1024]  plaintiffs  shall  neglect  to  try  such 
issue  within  the  time  or  times  so  allowed,  then  and  in  every  such  case,  the  said  judge 
or  judges  shall  proceed  to  give  such  judgment  as  aforesaid."  If  this  had  been  a  new 
question,  I  should  have  held,  and  am  at  present  disposed  to  hold,  that  the  word 
"  neglect "  in  the  latter  part  of  this  section  should  receive  the  same  interpretation  as 
it  bears  in  the  former  part,  namely,  a  wilful  and  inexcusable  default  in  putting  the 
cause  in  a  course  of  trial ;  and,  therefore,  I  should  have  been  slow  to  decide,  that, 
where  a  plaintiff  enters  his  cause  for  trial  according  to  the  usual  practice,  and  without 
any  default  of  his  it  is  made  a  remanet,  he  has  forfeited  his  undertaking.  But  I  do 
not  think  it  necessary,  on  the  present  occasion,  to  give  any  positive  opinion  upon  the 
point ;  because  here,  there  are  circumstances  to  shew  that  the  plaintiffs  were  guilty 
of  a  wilful  default.  The  plaintiffs,  when  they  undertook  to  proceed  to  trial  at  the 
sittings  after  Trinity  term,  undertook  at  the  least  to  use  due  diligence  to  bring  the 
cause  on  for  trial  at  those  sittings.  Now  it  appears  that  the  cause  was  not  entered 
until  late  at  night  on  the  11th,  the  last  day  allowed  for  that  purpose,  so  that  it  could 
not  by  any  reasonable  probability  be  tried  at  those  sittings.  Coupling  this  with  the 
delays  in  the  previous  stages  of  the  cause,  I  think  the  plaintiffs  have  neglected  to 
proceed  to  trial  according  to  their  undertaking,  and  that  we  ought  not  to  interfere. 

CoLTMAN  J.  I  do  not  think  it  desirable  to  depart  from  the  rule  judiciously  laid 
down  by  my  brother  Coleridge,  in  ll'ard  v.  Turner. 

Maile  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  This  is  a 
proceeding  under  the  14  G.  2,  e.  17,  s.  1,  which  enables  the  court,  in  the  event  of  a 
plaintiff  neglecting  to  proceed  to  trial  according  to  the  [1025]  course  and  practice  of 
the  court,  to  give  judgment  for  the  defendant  as  in  case  of  a  nonsuit,  unless  they  shall 
see  just  cause  to  let  the  plaintiff  in  to  try  upon  terms  :  and  then  it  proceeds  to  enact, 
that,  if  the  plaintiff  shall  neglect  to  try  the  issue  within  the  time  allowed,  the  court 
shall  proceed  to  give  judgment  as  aforesaid.  That  judgment  has  been  given  here ; 
and,  I  think,  very  properly.  When  the  plaintiffs  first  made  default,  the  court  gave 
them  a  larger  indulgence  than  is  ordinarily  given,  and  discharged  the  rule  on  their 
peremptorily  undertaking  to  proceed  to  trial  at  the  sittings  after  last  Trinity  term. 
i  have  always  understood,  notwithstanding  the  words  "  shall  neglect,"  which  occur  in 
the  statute,  that  the  meaning  of  a  peremptory  undertaking  is,  that  the  party  under- 
takes, at  all  events,  that  the  trial  shall  take  place — not  that  he  shall  do  his  best  to 
bring  the  cause  to  trial.  That  this  is  so,  is  clear  from  two  circumstances — first,  that, 
in  case  of  default,  the  rule  is  absolute  in  the  first  instance  ;  for,  if  the  undertaking 
were,  as  is  suggested,  a  mere  undertaking  to  use  reasonable  diligence  to  obtain  a  trial, 
whether  it  had  been  performed  or  not  would  depend  in  each  case  upon  the  particular 
facts,  and  then  the  rule  would  be  a  rule  nisi  only  (a).  The  other  reason  is  this  :  that 
sometimes  a  party  willing  to  give  a  peremptory  undertaking,  says  he  cannot  under- 
take to  try  at  the  next  sittings  or  assizes,  by  reason  of  circumstances  which  justify  a 
longer  postponement :  that  assumes  that  the  plaintiff  might  be  guilty  of  a  breach  of 
the  condition  without  any  actual  default  (/>).     In  truth,  the  undertaking  to  try  within 

(a)  In  some  cases,  where  from  the  nature  of  the  application,  it  seems  to  be  highly 
improbable  that  it  can  be  successfully  resisted,  the  courts  grant  a  rule  absolute  in  the 
first  instance,  leaving  it  to  the  other  side  to  move  to  discharge  it. 

(I>)  Whatever  construction  is  put  upon  the  statute,  a  plaintiff  who  had  reason  to 
believe  that  his  witness  would  not  return  from  Canton  for  twelve  months,  would,  by 
always  undertaking  to  try  at  the  next  sittings,  create  the  necessity  of  occupying  the 
court  and  harassing  the  defendant  and  himself  with  successive  applications  in  every 
term,  supposing  him  to  escape  a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit  in 
respect  of  some  one  of  his  foreknown  defaults  ;  and  during  all  this  time  the  defendant 
would  lie  kept  in  uncertainty  as  to  the  time  of  trial. 
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a  [1026]  particular  time  is  like  a  warranty  to  sail  on  or  before  a  given  day,  for  a 
breach  of  which  adverse  winds  form  no  excuse  (a).  To  construe  such  contracts  in  the 
way  suggested,  would,  in  ett'ect  amount  to  a  prohibition  ;  which  would  occasion  very 
considerable  inconvenience  and  embarrassment  to  the  business  of  mankind. 

Assuming,  however,  the  construction  contended  for  on  behalf  of  the  plaintiffs,  to 
be  the  correct  one,  it  appears  to  me  that,  instead  of  using  due  diligence  to  try  the 
cause,  the  plaintiffs  have  used  every  delay  consistent  with  a  colourable  prosecution 
of  the  suit. 

Erle  J.  Whatever  be  the  rule  of  practice,  I  think  that  here  the  plaintiffs  have 
done  all  they  could  to  prevent  the  cause  from  being  tried  at  the  last  sittings  ;  and  I 
therefore  think  that  the  rule  should  be  discharged. 

Rule  discharged,  with  costs  (b). 


[1027]    Bush  and  Mullens  v.  Sayer,  and  In  re  John  Bush  and 
Richard  Mullens,  two,  &e.    Nov.  19,  1844. 

No  jurisdiction  is  given  to  a  court  of  law  to  refer  an  attorney's  bill  to  taxation,  by 
5  &  6  Vict.  c.  73,  s.  37,  although  an  action  be  pending  on  such  bill  in  such  court 
of  law,  where  no  part  of  the  business  is  transacted  in  any  court  of  law  or  equity. 

On  the  29th  of  June  1844,  Messrs.  Bush  and  Mullens  commenced  the  above  action 
to  recover  1481.  18s.  6d.,  the  amount  of  four  several  bills  of  costs  for  business  done 
as  the  defendant's  solicitors,  and  of  certain  moneys  paid  for  his  use.  The  bills  were 
delivered  at  the  request  of  the  defendant  on  the  8th  of  May  1843,  to  the  agent's 
attorney,  in  a  letter  referring  to  the  bill,  and  signed  by  Bush  and  Mullens.  The  bills 
contained  no  charge  for  business  in  a  court  of  law.  On  the  1st  of  May  1844,  Bush 
and  Mullens  were  served  with  a  summons  to  shew  cause  why  the  bills  should  not  be 
referred  to  one  of  the  masters  of  the  Queen's  Bench,  for  taxation.  Upon  this  summons 
Coleridge  J.  declined  to  make  any  order. 

On  the  5th  of  July  1844,  being  more  than  twelve  months  after  the  delivery  of  the 
bills,  a  summons  was  served  upon  Bush  and  Mullens  in  the  above  action,  to  shew 
cause  "why  their  bills  of  costs,  charges  and  disbursements  for  the  recovery  whereof 
this  action  was  brought,  should  not  be  referred  to  the  master  to  be  taxed,  and  why 
the  plaintiffs  should  not,  upon  the  taxation,  give  credit  for  all  sums  of  money  by  them 
received  from,  or  on  account  of,  the  defendant,  and  why  the  master  should  not  tax 
the  costs  of  such  reference,  and  certify  what,  upon  such  reference,  shall  be  found  due 
to  or  from  either  party  in  respect  of  such  bills  and  [1028]  demand,  and  of  the  costs 
of  such  reference,  and  why  the  plaintiff  should  not  be  restrained  from  prosecuting  the 
said  action  touching  such  demand,  pending  such  reference,  and  why  upon  payment 
of  what  (if  any  thing)  may  appear  due  thereon  to  the  plaintiffs,  together  with  the 
costs  of  the  action,  to  be  also  taxed  and  paid,  all  furl  her  proceedings  should  not  bo 
stayed."  On  the  9th  of  July  1844,  Coltman  J.  ruled  that  there  had  been  a  due 
delivery  of  the  bills  to  the  defendant  more  than  twelve  months  before  the  commencement 
of  the  action. 

The  defendant  then  contended,  that  there  were  special  circumstances  which  would 
justify  the  taxation  of  the  bills  notwithstanding  the  expiration  of  the  twelve  months. 
The  special  circumstances  that  were  relied  on  were  as  follow, — that  the  bills  contained 

(a)  Reading  the  engagement  as  strictly  absolute,  the  consent  of  the  defendant 
would  appear  to  be  as  necessary  to  the  enlarging  of  the  peremptory  undertaking  to 
try  at  the  next  sittings  or  assizes,  as  the  consent  of  the  charterer  would  be  to  the 
enlargement  of  the  time  within  which  a  ship  ought,  according  to  a  warranty,  to  sail. 

(//)  If  the  plaintiffs  had  offered  a  stet  processus,  the  court  would  perhaps  hare 
been  inclined  to  regard  as  less  inexcusable  the  numerous  indications  of  a  disinclination 
on  the  part  of  the  plaintiffs  to  incur  further  expense  in  the  prosecution  of  a  hopeless 
action.  If  a  stet  processus  had  been  oll'ered  and  refused,  and  the  court  had  been 
equally  divided  upon  the  point  of  law,  the  plaintiffs' rule  would  have  been  neither 
made  absoluto  nor  discharged,  but  would  have  fallen  to  the  ground,  leaving  the  judg 
ment  as  in  ease  of  a  nonsuit,  in  full  force  :  had  the  ease  taken  this  course  the  plaint  ill's 
would  have  been  relieved  from  payment  of  the  defendant's  costs  of  the  motion, 
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items  which  could  make  them  taxable  at  common  law,  and,  therefore,  the  only  mode 
of  procuring  their  taxation  was  by  petition  to  the  Master  of  the  Rolls  under  the  6  &  7 
Vict.  c.  73  ;  that  instructions  had  been  laid  before  counsel  to  prepare  such  petition, 
but  that  he  advised  that  the  Master  of  the  Rolls  had  no  jurisdiction  to  grant  such  an 
order,  no  proper  delivery  of  the  bills  having  taken  place  ;  that  within  twelve  months 
from  the  alleged  delivery  of  the  bills,  application  was  made  by  the  defendants  to  the 
plaintiffs'  agents  to  sign  the  bills  so  as  to  bring  them  clearly  within  the  statute,  which 
they  had  declined  to  do  ;  and  that  a  petition  was  then  pending  before  the  Master  of 
the  Rolls,  praying  that  the  bills  might  be  ordered  to  be  delivered  and  taxed. 

The  plaintiffs  contended  that  as  the  bills  were  not  taxable  at  the  time  of  their 
delivery,  they  were  not  within  the  6  &  7  Vict.  c.  73.  An  order  was  however  made 
by  that  learned  judge  in  the  terms  of  the  summons,  and  further  ordering  that  in 
default  of  payment  of  what  should  be  found  due  on  the  taxation,  the  plain-[1029]-tift's 
should  be  at  liberty  to  sign  judgment  for  the  amount.  This  order,  Sir  T.  Wilde  Serjt., 
on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind. 

Talfourd  Serjt.  (with  whom  was  H.  J.  Hodgson)  now  shewed  cause.  An  action 
being  depending  upon  these  bills,  the  learned  judge  had  the  jurisdiction  exercised  by 
him  on  this  occasion.  The  provisions  of  the  6  &  7  Vict.  c.  73,  are  retrospective  ; 
Binns  v.  lb  u  ( 1  I  >owl.  A-  L.  661).  The  special  circumstances  (b)  gave  the  learned  judge 
jurisdiction,  notwithstanding  the  twelve  months  had  expired.  [Maule  J.  The  legis- 
lature seem  to  have  considered  the  officers  of  the  Lord  Chancellor  and  the  Master  of 
the  Rolls  to  be  the  proper  persons  to  tax  conveyancing  bills.  The  thirty-seventh 
section  gives  jurisdiction  in  such  cases  as  the  present,  to  the  courts  of  equity  :  and 
the  fart  that  an  action  has  been  brought  upon  the  bills  cannot  take  away  their  juris- 
diction, or  give  that  jurisdiction  to  us.  Tindal  C.  J.  The  words  of  the  6  &  7  Vict. 
c.  73,  s.  37,  are  very  clear.  That  statute  directs  that  "  it  shall  be  lawful,  in  case  the 
business  contained  in  such  bill,  or  any  part  thereof,  shall  have  been  transacted  in  the 
High  Court  of  Chancery,  or  in  any  other  court  of  equity,  or  in  any  matter  of  bank- 
ruptcy or  lunacy,  or  in  case  no  part  of  such  business  shall  have  been  transacted  in  any 
court  of  law  or  equity,  for  the  Lord  High  Chancellor  or  the  Master  of  the  Rolls  to 
refer  such  bill,  and  the  demand,  &C.  thereupon,  to  be  taxed."  The  original  delivery 
of  the  bills  appears  to  be  good  :  the  bill  is  to  be  subscribed  with  the  proper  hand  of 
the  attorney,  or  be  inclosed  in,  or  accompanied  by,  a  letter  subscribed  in  like  manner, 
referring  to  such  bill.  Erie  J.  The  proviso  as  to  special  circumstances  [1030]  gives 
to  this  court  in  cases  where  it  possessed  none,  without  such  an  example,  jurisdiction ; 
it  speaks  of  such  references  as  aforesaid.]  The  order  for  judgment  was  inserted  at 
the  request  of  the  plaintiffs  ;  the  reference  to  taxation,  therefore,  was  assented  to  by 
them.  [Maule  J.  That  was  the  act  of  the  judge,  under  the  power  given  to  him  by 
section  43.] 

Sir  T.  Wilde  Serjt.,  contra,  was  stopped  by  the  court. 

Per  curiam.     Rule  absolute. 

Poole  v.  Grantham  and  Others.    Nov.  25,  1844. 

In  trespass  quare  domum  fregit  and  de  bonis  asportatis,  the  defendants  pleaded  four 
pleas,  to  one  of  which  the  plaintiff  demurred.  After  judgment  for  the  plaintiff*  on 
the  demurrer,  a  general  verdict  was  found  for  the  plaintiff  upon  the  issues,  damages 
20s.  There  was  no  certificate  under  the  3  &  4  Vict.  c.  24  :  Held,  that  the  plaintiff* 
was  only  entitled  to  the  costs  of  the  demurrer. 

Trespass,  for  breaking  and  entering  the  plaintiff's  messuage,  and  taking  away  his 
goods.  The  defendants  pleaded  four  pleas,  to  one  of  which  the  plaintiff'  demurred. 
The  demurrer  was  argued  in  Easter  term,  1843,  when  the  court  gave  judgment  for 
the  plaintiff*. 

At  the  trial  of  the  issues  at  the  last  assizes  at  Stafford,  the  jury  found  a  general 
verdict  for  the  plaintiff,  damages  20s. :  there  was  no  certificate  under  the  statute 
3  &  4  Vict.  c.  24,  s.  2  (a). 

(b)  When  cause  was  shewn  against  this  rule,  the  petition  above  referred  to,  had 
been  dismissed  with  costs. 

(a)  Which  enacts,  "  that,  if  the  plaintiff*  in  any  action  of  trespass,  or  of  trespass  on 
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[1031]  The  master  having  declined  to  tax  the  plaintiff's  costs, 

Byles  Serjt.,  on  a  former  day  in  this  term,  on  the  part  of  the  plaintiff,  moved  for 
a  rule  calling  upon  the  defendants  to  shew  cause  why  the  master  should  not  tax  the 
plaintiffs  costs  of  the  action.  He  submitted  that  the  plaintiff  was  entitled  to  the  costs 
of  the  issue  in  law,  under  the  4  A-  5  Anne,  c.  16,  ss.  4,  5(a),  and  3  &  4  W.  4,  c.  42, 
s.  34  (b) ;  that  the  issue  in  law  not  being  before  the  judge  at  all,  he  had  no  means  of 
exercising  a  discretion,  and  therefore  the  statute  3  &  4  Vict.  c.  24,  s.  2,  did  not  apply  ; 
Taylor  v.  Rolf  (13  Law  J.,  N.  S.,  Q.  B.  39,  5  Q.  B.  337);  and  that  the  plaintiff  was 
also  entitled  to  the  costs  of  the  other  issues,  though  by  reason  of  the  statute  3  &  4 
Viet.  c.  24,  s.  2,  he  might  not  be  entitled  to  the  costs  of  the  trial. 

•Sir  T.  Wilde  Serjt.  now  shewed  cause.  The  rule  is  framed  with  studied  ambiguity. 
If  the  plaintiff  means  [1032]  to  confine  his  claim  to  the  costs  of  the  judgment  on  the 
demurrer,  the  rule  is  not  opposed.  The  plaintiff  will  get  his  costs  of  this  application 
if  cause  is  shewn  against  that  to  which  he  is  clearly  entitled.  But  he  is  clearly  not 
entitled  to  the  other  costs  for  which  he  appears  to  ask.  By  the  venire  in  this  case 
the  jury  were  not  summoned  to  assess  the  damages  on  the  judgment  on  demurrer,  but 
only  to  try  the  issues  in  fact  joined  between  the  parties.  The  ground,  therefore,  upon 
which  alone  that  part  of  the  rule  could  have  been  sustained,  fails  ;  for,  it  is  quite  clear 
that  Lord  Denman's  act  deprives  the  plaintiff  of  costs  as  to  the  issues  of  fact. 

Byles  Serjt.  in  support  of  the  rule.  The  plaintiff  being  entitled  to  the  costs  of 
the  demurrer,  is  entitled  to  the  costs  of  the  inquiry  of  damages.  To  that  extent  the 
rule  must,  at  all  events,  be  made  absolute.  [Maule  J.  The  plaintiff  asks  for  the  costs 
of  an  inquiry,  which  would  have  been  useless,  and  which  never  took  place.] 

Tindal  C.  J.  The  costs  of  the  demurrer  would  have  been  allowed  by  the  master 
if  they  had  been  applied  for  without  mixing  them  up  with  the  costs  of  the  issues,  to 
which  the  plaintiff  is  not  entitled.  Instead  of  taking  this  course,  the  plaintiff  has 
come  to  the  court  with  an  application  for  which  there  is  no  foundation.  His  rule 
therefore  ought,  in  strictness,  to  be  discharged.  It  may,  however,  be  made  absolute 
to  the  extent  of  allowing  him  the  costs  of  the  demurrer,  on  payment,  to  the  defendant, 
of  the  costs  of  the  application. 

Per  curiam.     Rule  absolute  accordingly. 

[1033]     Grinnell  4-.  W'ells.     Nov.  25,  1844. 

[S.  ('.  8  Scott,  N.  R.  74  1  ;  2  1).  &  L.  610  ;   14  L.  J.  C.  P.  19  ;  8  Jur.  1101.     See 
Jl'kitbourne  v.  Williams,  [1901]  2  K.  B.  724.] 

An  action  for  seduction  cannot  be  maintained  without  loss  of  service. 

Case,  for  the  seduction  of  the  plaintiff's  daughter. 

The  declaration  stated  that  before  and  at  the  time  of  committing  the  grievances, 

the  case,  brought  or  to  be  brought  in  any  of  Her  Majesty's  courts  at  Westminster,  &c., 
shall  recover  by  the  verdict  of  a  jury  less  damages  than  40s.,  such  plaintiff  shall  not 
be  entitled  to  recover  or  obtain  from  the  defendant,  in  respect  of  such  verdict,  any 
costs  whatever,  whether  it  shall  be  given  upon  any  issue  or  issues  tried,  or  judgment 
shall  have  passed   by  default,  unless  the  judge  or   presiding  officer  before  whom   such 

verdict   shall   lie,  obtained,  shall,   immediately  afterwards,  certify the   back   of  the 

record,  or  on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  really  brought  to 
try  a  right  besides  the  mere  right  to  recover  damages  for  the  trespass  or  grievance 
for  which  the  action  shall  have  been  brought,  or  that  the  trespass  or  grievance  in 
respect  of  which  the  action  was  brought,  was  wilful  and  malicious.' 

(")  Section  I  enacts,  that  "it  shall  and  may  he  lawful  for  any  defendant  or  tenant 
in  any  action  or  suit,  or  for  any  plaintiff  in  replevin,  in  any  court  of  record,  with  the 
leave  of  the  same  court,  to  plead  as  many  several  matters  thereto  as  he  shall  think 
necessary  for  his  defence.''  And  by  sect.  5,  "  if  any  such  matter  shall,  upon  a  demurrer 
joined,  be  judged  insufficient,  costs  shall  be  given,  at  the  discretion  of  the  i t." 

(A)  Which  enacts,  that,  "where  judgment  shall  be  given  either  for  or  against  a 
plaintiff,  or  for  or  against  a  defendant,  upon  any  demurrer  joined  in  any  action  what- 
ever, the  party  in  whose  favour  such  judgment  shall  be  given  shall  also  have  judgment 
to  recover  his  costs." 
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and  from  thence  until  the  time  of  the  pregnancy  and  sickness  and  of  the  plaintiff's 
expending  the  moneys  and  incurring  the  debts,  thereinafter  mentioned,  Alice  Grinnell, 
the  daughter  of  the  plaintiff,  was  a  poor  person  who  maintained  herself  by  her  labour 
and  personal  services,  and,  except  by  her  labour  and  personal  services,  was  not  of 
sufficient  ability  to  maintain  herself,  and  was,  during  all  that  time,  unmarried,  and  an 
infant  under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  fourteen  years,  and  at 
and  during  and  after  the  time  of  her  pregnancy  and  sickness,  as  thereinafter  mentioned, 
and  of  the  plaintiff's  expending  the  moneys,  and  incurring  the  debts,  thereinafter 
mentioned,  the  said  Alice  was  such  poor  person,  infant,  and  unmarried,  and  was  not 
of  sufficient  ability  to  maintain  herself  :  yet  the  defendant,  well  knowing  the  premises, 
but  contriving  to  injure  the  plaintiff,  and  to  compel  him  to  maintain  the  said  Alice, 
on  the  27th  of  May  1841,  and  on  divers  other  days,  &c,  debauched  and  carnally  knew 
the  said  Alice,  whereby  she  became  pregnant  and  sick  with  child,  and  so  continued 
for  a  long  time,  to  wit,  for  the  space  of  nine  months  then  next  following,  at  the  expira- 
tion whereof,  to  wit,  &c.  the  said  Alice  was  delivered  of  the  child  with  which  she  was 
so  pregnant  as  aforesaid  ;  by  means  of  which  premises  the  said  Alice,  for  a  long  time, 
to  wit,  &c.  became  and  was  unable  to  work  or  to  maintain,  herself,  which  she  might, 
and  otherwise  would,  have  done  ;  and  the  plaintiff,  so  being  her  father,  and  being  of 
sufficient  ability  to  main-[1034]-tain  the  said  Alice,  was,  by  means  of  the  premises, 
during  all  that  time,  forced  and  obliged  to,  and  necessarily  did,  maintain  the  said  Alice 
at  his  own  charges;  and  also  by  means  of  the  premises,  the  plaintiff  was  obliged  to, 
and  did  necessarily,  pay,  lay  out,  and  expend  divers  moneys,  and  incur  divers  debts, 
in  the  whole  amounting  to  501.,  in  and  about  maintaining,  nursing,  taking  care  of ,  and 
curing  the  said  Alice,  and  in  and  about  her  delivery,  dining  the  time  she  was  so  unable 
to  maintain  herself  as  aforesaid.  Wherefore  the  plaintiff  saith  that  he  is  injured  and 
hath  damage  to  the  value  of  5001.,  &c. 

Plea  not  guilty  ;  whereupon  issue  was  joined. 

The  cause  was  first  tried  before  Erskine  J.,  at  the  spring  assizes  at  Gloucester  in 
1843,  when  a  verdict  was  found  for  the  plaintiff",  damages  3001.  In  the  following  term 
a  rule  nisi  was  obtained  for  a  new  trial  on  the  ground  of  excessive  damages,  the  declara- 
tion only  pointing  to  expenses  actually  incurred  by  the  plaintiff  in  his  daughter's  main- 
tenance and  cure,  and  upon  affidavits  impugning  the  character  of  the  principal  witness  ; 
and  also  to  arrest  the  judgment.  In  Trinity  term  the  rule  was  made  absolute  for  a 
new  trial  on  payment  of  costs,  the  defendant  agreeing  that  any  damages  to  be  assessed 
on  the  second  trial,  might  be  estimated  agreeably  to  the  principles  applicable  to  ordinary 
actions  for  seduction.  At  the  second  trial  which  took  place  before  Williams  J.,  at  the 
Gloucester  summer  assizes,  1843,  the  jury  again  found  a  verdict  for  the  plaintiff", 
damages  2001. 

Talfourd  Serjt.  (with  whom  was  Greaves),  in  Michaelmas  term,  1843,  moved  in 
arrest  of  judgment.  The  declaration  discloses  no  legal  ground  of  action.  This  is  not 
an  action  brought  in  the  ordinary  form  for  seduction  ;  but  for  an  act  of  incontinence 
committed  by  third  persons,  from  which  act  damage  is  alleged  to  have  [1035]  arisen 
to  the  plaintiff.  In  Salterthwaite  v.  Dewhurst  (a),  the  court,  upon  a  motion  to  arrest  the 
judgment,  held  that  the  action  would  not  lie  unless  it  were  laid  with  a  per  quod 
servitium  amisit.  The  relation  of  master  and  servant  has  always  been  held  a  necessary 
ingredient  in  such  an  action.  Formerly,  parties  declared  in  trespass,  per  quod 
servitium  amisit  ;  and  a  count  for  debauching  the  plaintiff's  daughter  might  be  joined 
with  a  count  for  breaking  and  entering  the  plaintiff's  house;  Woodward  v.  Walton 
(2  N.  R.  476).  Now,  however,  it  is,  perhaps  more  properly,  considered  as  an  action 
upon  the  case ;  but  it  is  agreed  that  the  mere  relation  of  parent  and  child  without 
some  service,  does  not  give  the  father  a  remedy  against  the  seducer  of  his  daughter ; 
Bussdl  v.  Come  (2  Lord' Raym.  1031,  6  Mod.  127),  Postl  thwaite  v.  Parkes  (3  Burr.  1878), 
Bennettv.  Allcott  (2  T.  R.  166),  Dean  v.  Peel  (5  East,  45).  In  two  recent  cases  in  the 
Exchequer,  attempts  appear  to  have  been  made  to  relax  that  principle  ;  Harris  v. 
Buth  r  (2  M.  .V  \V.  539),  Bhymire  v.  Haley  (6  M.  &  W.  55).  In  the  latter  case  Parke  B. 
referred  to  Mavmder  v.  Venn  (Moo.  &  M.  323)  as  an  authority  that  there  must  be  proof 
of  service,  actual  or  constructive.  Hall  v.  Hollander  (4  B.  &  C.  660,  7  D.  &  R.  133) 
was  an  action  of  trespass  for  driving  a  carriage  against  the  plaintiff's  son  and  servant, 
whereby  the  plaintiff  was  deprived  of  his  services,  and  was  put  to  expense  about 

(a)  4  Dougl.  315,  shortly  reported  per  nomen  Saterthwaite  v.  Duerst,  5  East,  47,  n. 
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his  cure  :  it  was  held  that  the  loss  of  service  was  the  gist  of  the  action,  and  that  the 
child  (who  was  only  two  years  and  a  half  old)  being  incapable  of  performing  any 
service,  the  action  was  not  maintainable.  The  common  law  imputes  no  obligation  on 
a  parent  to  support  [1036]  his  child  :  Mortimore  v.  Wright  (6  M.  &  W.  482).  The 
43  Eliz.  c.  2,  s.  7,  provides  "that  the  father  and  grandfather,  and  the  mother  and 
grandmother,  and  the  children,  of  every  poor,  old,  blind,  lame,  and  impotent  person, 
or  other  poor  person  not  able  to  work,  being  of  a  sufficient  ability,  shall,  at  their  own 
charges,  relieve  and  maintain  every  such  poor  person,  in  that  manner  and  according 
to  that  rate  as  by  the  justices  of  peace  of,  &c.  shall  be  assessed,  upon  pain  that  every 
one  of  them  .shall  forfeit  20s.  for  every  month  which  they  fail  therein" (6).  But  all 
the  circumstances  which  constitute  the  breach  of  duty,  must  appear  upon  the  record  ; 
(kaii  v.  Jr/lerirs  (Cro.  KHz.  55),  Barhcm  v.  Dermis  (Gro.  Eliz.  769),  Robert  Mnn/'s  case 
(9  Co.  Eep.  113  a.).  Bex  v.  Garnish  (2  B.  .v.  Ad.  498),  and  Davis  v.  Black  (1  Gale  &  I). 
432),  were  also  referred  to. 

A  rule  nisi  having  been  granted, 

.Sir  T.  Wilde  Serjt.  (with  whom  were  Channell  Serjt.  and  Godson),  in  Easter  term 
last,  shewed  cause.  Since  the  new  rules,  the  plea  of  not  guilty  in  this  action  only 
puts  in  issue  the  fact  of  the  debauching ;  the  other  averments  in  the  declaration  not 
traversed,  must  be  considered  as  admitted  in  the  sense  in  which  they  will  maintain 
the  action.  Spieres  v.  Parker  (i).  The  father,  if  of  ability,  is,  by  the  statute  43  Eliz. 
c.  2,  s.  7,  bound  to  maintain  his  poor  child.  It  would  seem  to  mark  a  very  defective 
state  of  society,  that  a  legislative  provision  should  be  required  for  the  purpose  of 
enforcing  an  obligation  so  sacred  :  but  the  statute  of  Elizabeth  is  not  directed  so  much 
to  the  relation  of  parent  and  child,  as  to  relieve  third  persons  from  the  obligation  of 
providing  [1037]  for  a  party  whose  relations  were  of  ability  to  support  him.  The 
parent  might  leave  the  burthen  of  supporting  his  child  to  the  parish,  if  he  knew  that 
the  child  must  be  provided  for,  with  or  without  any  exertion  on  his  part.  If  a  moral 
obligation  is  capable  of  being  enforced  by  legal  means,  the  party  is  not  bound  to  wait 
until  he  is  actually  coerced  ;  Blyth  v.  Smith  (6  Scott,  N.  R.  360).  It  is  not  necessary 
that  costs  should  have  been  actually  incurred  in  order  to  have  a  remedy  over.  If  any 
doubt  exists  as  to  the  necessity  of  shewing  actual  coercion,  the  court  may  be  relieved 
from  considering  that  point  in  the  present  case,  because  upon  this  record,  supposing 
it  to  be  necessary,  it  must  be  presumed  that  an  order  of  maintenance  was  made  by  the 
justices.  If  the  words  "forced  and  obliged  to  pay"  will  give  a  cause  of  action,  what 
is  the  meaning  of  the  words  used  here?  [Tindal  G.  J.  There  is  bere  a  distinct  allega 
tion,  it  is  not  matter  coming  in  merely  by  a  per  quod.]  That  allegation  is  therefore 
traversable.  It  is  not  like  an  allegation  of  special  damage  in  trespass.  The  party  is 
forced  and  obliged  when  under  moral  obligation  and  legal  liability.  In  an  action  for 
running  down  a  ship  or  a  carriage,  the  declaration  alleges  I  hat  the  plaintiff,  by  reason 

of  the  premises,  was  forced  and  obliged   to  layout    m< y  in  repairs.     It  cannot  be 

doubted  that  the  plaintiff  might  have  been  compelled  to  support  this  daughter.  The 
record  discloses  every  fad  necessary  to  entitle  the  justices  to  make  an  order.  hi 
//'///  v.  Hollander  (supra,,  1035),  power  in  the  father  to  command  the  services  of  the 
chiM,  and  capacity  in  the  child  to  perform  the  services  when  required,  were  held  bo 
be  sufficient.  Looking  .-it  this  ease  as  arising  not  on  demurrer,  but  after  verdict,  the 
plaintiff  is  in  the  same  position  as  if  an  allegation  ol  the  order  bad  been  expressly 

traversed,  and  the  issue  [1038]  u] that  traverse  had  been  found  for  the  plaint  ill'. 

What  must  the  plaintiff  have  proved  upon  the  traverse  of  thai  allegation  '  The  oourl 
must  intend  all  that  the  plaintiff  would  have  been  obliged  to  prove  upon  the  traverse 
of  the  allegation.  If  the  court  would  have  said,  you  must  go  on  to  prove  the  order 
upon  tin'  trial  of  an  issue  upon  the  traverse,  it  must  be  now  taken  that  such  an  order 
existed.  The  defendant  must  be  taken  to  admit  every  fact  which  he  does  not  traverse, 
in  the  same  sense  in  which  it  must  have  been  proved  it'  traversed  |Tindal  G.  .1.  You 
say  that  if  the  Statement  in  Hull  V.  Hollander,  had  been  as  in  the  present  declaration, 
the  plaintiff  might  have  recovered.]  ¥es;  in  thai  case  Bayley  J.  says,  "In  this  case 
it  was  proved  that  the  plaintiff  did  not  necessarily  incur  any  expense.     If  he  had  done 

SO,  I  am  not  prepared    to   say  that    lie   could    not    have    recovered    upon    a   declaration, 

{b)  And  see  4  &  5  W.  4,  c.  76,  s.  56. 

(<)  1  T.  K.  III.     And  see  Hobson  v.  Middletm,  6  li.  ,v  0.  295,  9  I ».  .V  K.  249  ;  and 
1  G.  B.  787. 
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describing  as  the  cause  of  action,  the  obligation  of  the  father  to  incur  that  expense." 
In  Hull  v.  Hollander  there  are  two  or  three  things  to  be  observed.  The  case  was  put 
on  the  ground  of  service,  and  no  acts  of  service  were  proved.  Secondly,  the  child 
was  placed  in  an  hospital,  and  no  expense  was  necessarily  incurred  by  the  father. 
Holroyd  J.  points  out  some  difficulties.  Satterthwaite  v.  D<  whm/rsi  is  a  loose  report,  in 
which  the  cases  cited  have  no  connection  with  the  subject.  Russell  v.  Come  although 
contended  to  be  in  point,  only  shews  that  an  action  will  not  lie  simply  for  seduction. 
In   the   case  of   Sat  D       wrst   there  is,  in  the  judgment  of  the  court,  an 

absence  of  all  reference  to  the  point  now  in  dispute.  The  main  question  was,  whether 
case  would  lie.  It  is  there  said  that  the  action  is  brought  for  incontinence.  That  is  not 
so.  [Coltman  J.  Lord  Mansfield  must  mean  that  an  action  will  not  lie  unless  there 
be  damnum  et  injuria.]  He  could  not  mean  to  say  that  actual  pecuniary  loss  would 
not  give  a  right  [1039]  of  action.  Every  word  of  the  judgment  must  apply  to  a  case 
of  loss  actually  incurred,  if  it  is  applicable  at  all  to  the  present  case  ;  Spieres  v.  Parker 
(1  T.  R.  141),  Dalby  v.  Hirst  (1  Bro.  &  B.  224). 

Channell  Serjt.,  on  the  same  side.  The  justices  may  make  an  order  upon  the 
parent  for  relief.  If  this  plaintiff  had  been  summoned,  he  could  have  made  no  defence. 
In  Rippm  v.  Norton  (Cro.  El.  849)  it  was  contended  that  the  plaintiff  had  a  cause  of 
action  for  the  expense  of  curing  his  son  who  had  been  beaten  :  and  it  was  held  to  be 
no  cause  of  action,  because  it  was  that  which  he  was  not  compellable  to  pay.  This 
case  stands  clear  of  the  statutes  relating  to  illegitimate  children.  If  the  facts  alleged 
in  the  declaration  are  such  as  to  bring  the  plaintiff  within  the  statutes,  it  is  the  same 
thing  as  if  an  order  of  justices  were  made  and  not  executed.  There  is  nothing  here 
to  exclude  evidence  of  such  an  order.  It  must  be  admitted  that  Sattenihwaite  v. 
vtrst  as  reported  in  4  Dough,  which  report  was  not  published  till  1831,  creates 
some  difficulty.  [Coltman  -T.  Your  argument  would  apply  as  well  to  the  case  of  a 
daughter  of  the  age  of  forty-five,  as  to  one  of  fifteen.]  It  is  clear,  that  the  plaintiff 
was  bound  to  maintain  his  daughter;  Hunt  v.  Wottern  (T.  Raym.  259).  In  an  action 
on  the  case  for  a  nuisance,  in  stopping  up  a  way,  it  is  not  necessary  to  shew  that 
actual  damage  has  been  sustained. 

Talfourd  Serjt.,  in  support  of  the  rule.  This  declaration  discloses  no  cause  of 
action.  If  the  action  can  be  sustained  on  the  ground  suggested,  it  is  surprising  that 
it  should  be  now  brought  for  the  first  time.  The  plaintiff  assumes  that  the  act  charged 
is  wrongful  as  against  him.  That,  however,  is  a  fallacy,  considering  the  [1040] 
numerous  eases  in  which  it  would  have  been  available.  It  is  an  act  punishable  in  the 
ecclesiastical  courts.  It  is  an  immoral  act,  but  not  an  act  wrongful  in  the  sense 
necessary  to  found  an  action  at  law  for  the  consequences.  In  all  of  the  cases,  the 
ground  of  the  action  has  been  considered  to  be  the  violation  of  the  relation  of  master 
and  servant.  Postlethwaiie  v.  Parkes  (3  Burr.  1878),  Deam  \.  Peel  (5  East,  45),  Speight 
v.  Oliviera  (Stark.  X.  P.  C.  493),  Harris  v.  Butts  (2  M.  &  W.  539),  Blamen  v.  Hcu/ley 
(6  M.  &  W.  155).  In  limit  v.  Wotkm  there  was  an  actual  trespass.  The  court  of 
Exchequer  have  in  the  most  emphatic  manner  decided  this  point  in  Mortimer  v.  Wright 
(6  M.  .V  W.  482).  With  regard  to  the  statute  of  Elizabeth,  it  is  not  consistent  with 
the  declaration  that  an  order  of  justices  should  have  been  made.  The  allegation  is, 
that  the  plaintiff  was,  by  reason  of  the  premises — that  is,  by  means  of  the  pregnancy 
and  sickness,  and  not  by  means  .if  an  older  of  justices — forced  and  obliged  to  maintain 
his  daughter.  This  declaration  is  defective  ;  Hist,  because  it  shews  no  relation  of 
master  and  servant  ;  secondly,  because  supposing  the  relation  to  exist,  there  is  no 
legal  damage,  inasmuch  as  the  act  complained  of  must  be  taken  to  be  the  voluntary 
act  of  the  servant. 

Cur.  adv.  vult. 

Tindal  C.  J.,  now  delivered  the  judgment  of  the  court.  The  question  in  this  case 
arises  upon  a  motion  in  arrest  of  judgment,  and  is  this — whether  a  father  can  maintain 
an  action  upon  the  ease  for  the  seduction  of  his  daughter,  where  he  is  unable  to  allege 
in  the  declaration,  the  loss  of  her  service  by  reason  of  the  defendant's  wrongful  act. 

The  declaration  in  this  ease  contains  no  allegation  of  the  loss  of  the  service  of  the 
daughter,  but  instead  [1041]  thereof,  alleges  that  the  daughter  was  a  poor  person, 
maintaining  herself  by  her  labour  and  personal  services,  and  not  of  sufficient  ability 
to  maintain  herself  otherwise  ;  and,  after  stating  that  the  defendant  debauched  her, 
and  that  she  was  delivered  of  a  child,  and  her  thereby  becoming  unable  to  work  or 
maintain  herself,  alleges,  as  the  gravamen  of  the  plaintiff,  that  he,  being  her  father, 
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and  being  of  sufficient  ability  to  maintain  his  said  daughter,  was,  by  means  of  the 
premises,  forced  and  obliged  to,  and  necessarily  did,  maintain  his  said  daughter,  at  his 
own  charges,  and  did  necessarily  pay  large  divers  money,  and  incur  divers  deists  in 
and  about  the  maintaining  and  nursing,  &c.  of  his  said  daughter,  during  the  time  she 
was  unable  to  maintain  herself.  And  the  question  arises — whether  the  want  of  the 
allegation  of  the  loss  of  service,  is  supplied  by  the  substitution  of  the  before-recited 
allegation. 

The  foundation  of  the  action  by  a  father  to  recover  damages  against  the  wrongdoer 
for  the  seduction  of  his  daughter,  has  been  uniformly  placed,  from  the  earliest  time 
hitherto,  not  upon  the  seduction  itself,  which  is  the  wrongful  act  of  the  defendant, 
but  upon  the  loss  of  service  of  the  daughter,  in  which  service  he  is  supposed  to  have 
a  legal  right  or  interest.  Such  is  the  language  of  Lord  Holt  in  Russell  v.  Come,  and 
such  the  opinion  of  the  court  in  the  earlier  case  of  Gray  v.  Jefferies,  with  reference  to 
an  action  by  a  father  for  a  personal  injury  to  a  child,  which  stands  precisely  on  the 
same  footing.  See  also  Handle  v.  Deane  (2  Lutw.  1497).  It  has,  therefore,  always 
been  held  that  the  loss  of  service  must  be  alleged  in  the  declaration,  and  that  loss  of 
service  must  be  proved  at  the  trial,  or  the  plaintiff  must  fail.  See  Bennett  v.  Akott. 
It  is  the  invasion  of  the  legal  right  of  the  master  to  the  services  of  his  servant,  that 
gives  him  the  right  of  action  for  beating  his  servant ;  and  it  is  the  [1042]  invasion  of 
the  same  legal  right,  and  no  other,  which  gives  the  father  the  right  of  action  against 
the  seducer  of  his  daughter.  This  distinction  is  most  clearly  and  pointedly  put  by 
the  court  in  Robert  Mary's  case,  where  it  is  said,  "If  my  servant  be  beaten,  the  master 
shall  not  have  an  action  for  this  beating,  unless  the  battery  is  so  great  that  by  reason 
thereof  he  loses  the  service  of  his  servant ;  but  the  servant  himself  for  every  small 
battery  shall  have  an  action  :  and  the  reason  of  the  difference  is,  that  the  master  has 
not  any  damage  by  the  personal  beating  of  his  servant,  but  by  reason  of  a  per  quod, 
viz.  per  quod  servitium  amisit ;  so  that  the  original  act  is  not  the  cause  of  his  action, 
but  the  consequent  upon  it,  viz.  the  loss  of  the  service,  is  the  cause  of  his  action." 

No  precedent  in  an  action  for  seduction  has  been  brought  before  us  (except  those 
in  Harris  v.  Butler  and  Blaymire  v.  Hayley,  in  both  of  which  cases  the  declarations 
were  held  bad),  in  which  there  has  not  been  an  allegation  of  the  loss  of  service  to  the 
father :  and  the  struggle  has  always  been  at  the  trial,  to  give  some  proof  either  of 
actual  service  or  of  the  implied  relation  of  master  and  servant.  And  in  the  case 
of  Dean  v.  Peel,  where  the  loss  of  service  was  alleged  in  the  declaration,  but  where 
the  proof  at  the  trial  was  only  this,  that  the  daughter  was  in  the  service  of  another' 
person  at  the  time  of  the  seduction  without  any  intention  of  returning  to  her  father's 
house ;  but  that,  upon  her  seduction,  she  came  home  and  was  maintained  by  her 
father  during  her  illness,  the  action  was  notwithstanding  held  not  to  be  maintainable. 
Now,  that  case  is,  in  evidence,  precisely  what  the  present  ease  is  in  pleading  upon  the 
record;  and  therefore  it  affords  a  direct  authority  for  the  position,  that,  where  there 
is  the  absence  of  any  allegation  of  the  loss  of  service  to  the  father,  although  there  may 
be  an  allegation  of  his  being  compelled  to  pay  the  expenses  arising  from  the  wrongful 
act,  the  [1043]  action  is  nevertheless  not  maintainable.  Upon  the  ground  of  action, 
therefore,  set  forth  upon  this  record,  we  do  not  feel  ourselves  warranted  in  giving 
judgment  for  the  plaintiff;  as  we  think  the  declaration  discloses  no  legal  wrong  to 
the  plaintiff,  no  invasion  or  violation  of  his  legal  rights. 

Many  observations  suggest  themselves  against  the  soundness  of  the  argument  upon 
which  the  plaintiff  relies. 

In  the  first  place,  if  the  liability  to  support  the  daughter  under  the  statute  of 
Elizabeth,  would  form  a  ground  of  action  per  se,  independently  of  any  service,  it 
would  seem  scarcely  credible, — as  that  statute  was  passed  long  before  any  of  the 
cases  above  referred  to, — that  the  difficulty  of  proof  of  service,  either  actual  or  implied, 
which  has  occurred  in  so  many  cases,  should  not  have  been  avoided  and  answered  by 
framing  the  declaration, — like  the  present, — upon  the  legal  liability  of  the  father  to 
maintain  his  daughter  under  the  statute. 

In  the  next  place,  if  this  ground  of  action  is  available  in  the  case  of  seduction  of  a 
daughter,  it  is  equally  so  in  the  case  of  every  beating  of  a  son,  whether  his  service  be 
lost  or  not:  and,  upon  this  supposition,  the  beating  of  a  son,  at  whatever  advanced 
age,  and  although  altogether  emancipated  from  his  father's  family,  would  form  a 
ground  of  action  at  the  suit  of  the  father,  if  called  upon,  under  the  statute,  to  main 
tain  his  son. 
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And,  still  further,  this  anomaly  would  follow,  that,  as  the  father  is  only  liable, 
under  the  statute,  to  maintain  his  daughter  where  he  is  of  sufficient  ability  so  to  do, 
and  as  the  damages  recoverable  by  the  father,  when  he  brings  the  action,  are,  con- 
fessedly, not  limited  to  the  actual  expenditure  of  his  money,  but  may  be  given 
according  to  the  circumstances  of  aggravation  in  the  particular  case,  the  right  of 
action  to  recover  compensation  would  be  confined  to  persons  of  ability  to  maintain 
the  [1044]  daughter,  and  would  be  denied  to  the  poorer  orders  of  the  community — 
a  result  that  would  be  most  unreasonable  (a). 

We  therefore  think,  for  the  reasons  above  given,  the  cause  of  action  as  stated  on 
this  record,  is  insufficient,  and  that  the  rule  for  arresting  the  judgment  must  be  made 
absolute. 

Rule  absolute. 

Joseph  Charles  Howett  v.  Benjamin  Clements.    Benjamin  Clements 
r.  Joseph  Charles  Howett.     Nov.  23,  1844. 

Where  an  arbitrator  made  an  award  describing  the  plaintiff  by  a  wrong  christian 
name,  the  court  sent  it  back  to  him  for  correction,  under  a  clause  contained  in  the 
order  of  reference,  empowering  the  court  to  refer  the  award  back  for  amendment. 

By  an  order  of  nisi  prius,  dated  the  27th  of  November  1843,  made  in  a  cause  of 
Hoicett  v.  Clements,  a  verdict  was  ordered  to  be  entered  for  the  plaintiff,  damages  5001., 
subject  to  the  award  of  a  barrister,  who  was  thereby  impowered  to  direct  that  a 
verdict  should  be  entered  for  the  plaintiff  or  the  defendant  as  he  should  think  proper, 
and  to  whom  the  cause,  and  also  a  certain  other  cause  of  Clements  v.  Howett,  and  all 
matters  in  difference  between  the  parties,  were  referred — the  costs  of  the  said  suits 
respectively  to  abide  the  event  of  the  award,  and  the  costs  of  the  reference  and  award 
to  be  in  the  discretion  of  the  arbitrator.  The  order  contained  a  clause  impowering 
the  court  to  refer  back  the  award  to  the  arbitrator  for  amendment. 

The  award  of  the  arbitrator,  made  on  the  1st  of  May  [1045]  1844,  was  as  follows  : — 
"  V\  ith  respect  to  the  cause  first  above  mentioned,  and  in  which  the  said  James  Charles 
Howett  is  the  plaintiff  and  the  said  Benjamin  Clements  is  defendant,  I  award,  order, 
and  adjudge  that  the  verdict  already  entered  up  therein  for  the  plaintiff  James 
Charles  Howett,  shall  stand,  but  that  the  damages  shall  be  reduced  to  the  sum  of  451.  ; 
and,  with  respect  to  the  other  cause,  in  which  the  said  Benjamin  Clements  is  the 
plaintiff,  and  the  said  James  Charles  Howett  is  defendant,  I  award,  order,  and 
adjudge  that  a  verdict  shall  be  entered  for  the  defendant  James  Charles  Howett ;  and 
I  find  that  there  are  no  further  or  other  matters  in  difference  between  the  said  parties 
besides  or  in  addition  to  the  said  causes  in  the  said  order  of  reference  and  hereinbefore 
mentioned  :  and  I  further  order  and  award  that  the  costs  of  this  reference  and  of  this 
my  award  shall  be  paid  by  the  said  Benjamin  Clements." 

Talfourd  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  upon 
Clements  to  shew  cause  why  the  postea  in  the  first-mentioned  cause,  should  not  be 
delivered  to  the  plaintiff,  and  why  judgment  should  not  be  entered  in  both  causes 
pursuant  to  the  award,  or  why  the  matter  should  not  be  referred  back  to  the 
arbitrator  to  amend  his  award  by  correcting  the  error  made  in  the  christian  name 
of  the  plaintiff  Howett,  His  affidavit  stated  that  the  mistake  arose  in  copying 
the  award. 

Sir  T.  Wilde  Serjt.  now  shewed  cause.  There  has  been  no  award  made  in  the 
causes  referred  ;  and  consequently  the  court  has  no  power  to  enter  up  judgment  in 
the  manner  prayed.  It  is  by  no  means  an  uncommon  occurrence  for  a  judgment  to 
be  signed  as  for  want  of  a  plea,  where  a  plea  has  been  delivered  with  a  wrong 
christian  name  of  one  of  the  parties.  The  mistake  [1046]  cannot  be  corrected  by 
any  evidence  offered  by  the  parties,  for  it  is  not  competent  for  the  court  to  enter  a 
nonsuit  for  Joseph  on  an  award  made  in  favour  of  James,  and  no  instance  can  be 
found  in  which  the  court  has  assumed  such  an  authority.     Secondly,  the  award  not 

(«)  It  may  be  observed,  however,  that  the  quasi  fiction  of  servitiuni  amisit  affords 
protection  to  the  rich  man,  whose  daughter  occasionally  makes  his  tea,  but  leaves 
without  redress  the  poor  man,  whose  child,  as  here,  is  sent,  unprotected,  to  earn  her 
bread  amongst  strangers. 
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being  an  award  made  in  the  causes  referred,  the  court  cannot  send  it  back  for  amend- 
ment. The  objection  is,  undoubtedly,  strictissimi  juris ;  but  a  departure  from  the 
strict  rule  may  lead  to  serious  consequences. 

Talfourd  Serjt.,  contra,  was  not  called  upon. 

TlNDAL  C.  J.  The  clause  impowering  the  court  to  refer  back  the  award  to  the 
arbitrator  for  amendment,  must  be  construed  with  some  degree  of  liberality.  The 
affidavit  shews  that  the  award  was  intended  as  an  award  made  in  the  causes  referred 
under  the  order  of  nisi  prius.     Let  it  go  back  to  the  arbitrator  to  be  amended. 

The  rest  of  the  court  concurred. 

Kule  "  that  the  award  of  the  arbitrator  in  the  said  rule  [the  rule  nisi]  mentioned 
be  referred  back  to  the  said  arbitrator,  to  reconsider  and  amend  the  same,  if  he  shall 
think  fit "  (a). 


[1047]    Doe  dem.  Caldecott  v.  Johnson.     Nov.  25,  1844. 

A.  devised  a  messuage,  &c.  to  B.  and  his  assigns,  for  life,  and,  from  and  after  his 
decease,  to  the  use  of  all  or  such  one  or  more  of  the  child  or  children  of  B.  lawfully 
to  be  begotten,  to  commence  and  take  effect  at  such  times  and  in  such  shares, 
manner  and  form,  and  for  such  estates  and  interests,  and  subject  to  such  payments, 
conditions,  and  limitations,  as  B.,  by  any  deed  or  writing,  or  by  his  last  will,  &c, 
should  direct,  limit,  appoint,  &c,  and,  for  want  of  such  appointment,  to  the  use  of 
all  and  every  the  son  and  sons,  daughter  and  daughters  of  B.,  as  tenants  in  common 
in  tail,  with  cross-remainders,  and  for  want  of  such  issue,  to  C.  in  tail. — B.,  by  his 
will,  gave,  devised,  and  bequeathed  all  his  real  and  personal  estate,  to  trustees,  on 
trust  to  pay  and  apply  the  clear  yearly  rents  and  profits  of  his  real  estate  as 
follows — one  third  to  his  wife  for  life,  if  she  should  so  long  continue  his  widow, 
and  the  other  two  thirds  unto  and  for  the  benefit  of  his  three  sous  in  equal  shares 
and  proportions,  and  to  be  paid  and  applied  to  and  for  their  benefit  and  advantage, 
or  the  benefit  and  advantage  of  the  survivors  or  survivor  of  them,  and  the  issue  of 
such  of  them  as  should  die  leaving  lawful  issue,  in  such  manner  as  the  trustees  or 
the  survivor  of  them  should  think  proper ;  and,  in  case  two  of  his  said  sons  should 
die  without  leaving  issue,  then  he  gave  and  devised  his  real  estate  to  the  surviving 
son,  his  heirs  and  assigns  for  ever  : — Held,  that  this  will  was  not  a  good  execution 
of  the  power, — inasmuch  as  it  contained  no  reference  to  the  power,  or  to  the 
property  that  was  the  subject  of  the  power,  or  to  anything  from  which  it  could 
naturally  be  inferred  that  B.,  in  framing  his  will,  had  the  power  in  his  contempla- 
tion.— No  evidence  was  given  at  the  trial  by  either  party,  as  to  whether  or  not  B. 
possessed  any  other  real  estate  upon  which  his  devise  could  operate: — Held,  that 
the  onus  proband]  rested  upon  the  party  setting  up  the  will  as  an  execution  of  the 
power,  and  that  it  lay  upon  him  to  establish  the  negative  proposition  that  B. 
possessed  no  such  property. 

Ejectment,  for  a  messuage  and  other  hereditaments  at  Nantwich  in  Cheshire, 
which  John  Caldecott,  the  lessor  of  the  plaintiff,  claimed,  as  issue  in  tail  of  his  grand- 
mother Amy,  under  a  limitation  contained  in  the  will  of  Michael  Mason  of  Bickley. 

At  the  trial  of  the  cause  before  Williams  .).,  at  the  last  spring  assizes  at  Chester, 
it  appeared  that  Michael  Mason,  of  Bickley,  died  in  178 2,  leaving  two  sons,  John, 
and  Michael,  and  two  daughters,  Amy,  and  Elizabeth.  By  his  will,  dated  the  13th 
of  June,  1778,  after  charging  the  premises  in  question  with  certain  legacies,  he 
devised  as  follows: — "And,  subject  and  charged  as  [1048]  aforesaid,  I  give  and 
devise  my  said  messuage  or  dwelling  house,  hereditaments,  and  premises  at  Nantwich, 
aforesaid,  unto  my  son  Michael  Mason  and  his  assigns,  for  and  during  his  natural 
life;  and,  from  and  after  his  decease,  to  the  use  and  behoof  of  all  or  such  one  or  more 

of  the  child  or  children  of  my  said  sou   Michael  lawfully  to  lie  begotten,  to  co tence 

and  take  effect  at  such  times  and  in  such  shares,  manner  and  form,  and  for  such 
estates  and  interests  therein,  and  subject  to  such  payments,  conditions,  and  limitations, 

(a)  On  the  matter  going  back  to  the  arbitrator,  he  not  only  corrected  the  mis- 
nomer, but  made  a  substantial  alteration  in  the  award.  See  lieu;  ll  v.  Clements, 
1  C.  B.  128. 

C.  P.  xin. — 14* 
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as  my  said  son  Michael,  by  any  deed  or  deeds,  writing  or  writings,  or  by  his  last  will 
and  testament  in  writing,  to  be  by  him  duly  signed,  executed,  and  published  in  the 
presence  of,  and  attested  by,  three  or  more  credible  witnesses,  shall  direct,  limit, 
appoint,  will,  devise,  settle,  or  charge  the  same ;  and,  for  want  of  such  settlement, 
will,  or  appointment,  to  the  use  of  all  and  every  the  son  and  sons,  daughter  and 
daughters,  of  my  said  son  Michael  lawfully  to  be  begotten,  equally  to  be  divided 
between  them  (if  more  than  one)  as  tenants  in  common,  and  to  the  heirs  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons,  daughter  and  daughters,  respectively 
lawfully  issuing  ;  and,  for  want  of  issue  of  any  such  son  or  sons,  daughter  or  daughters, 
to  the  use  of  the  other  and  others  of  such  son  and  sons,  daughter  aud  daughters  in 
like  manner,  as  tenants  in  common,  and  to  the  heirs  of  the  body  and  bodies  of  such 
other  son  or  sons,  daughter  or  daughters,  lawfully  issuing ;  and,  for  default  of  issue 
of  all  such  son  or  sons,  daughter  or  daughters,  save  one,  to  the  use  of  such  one  sou 
or  daughter,  and  the  heirs  of  his  or  her  body  lawfully  issuing ;  and,  for  want  of  such 
issue,  then  on  trust  that  my  said  executors  do  and  shall  permit  and  suffer  my  said 
daughter  Amy  to  receive  and  take  the  rents  and  profits  of  the  said  premises  to  and 
for  her  own  sole  and  peculiar  use  and  benefit  for  and  during  her  natural  life ;  and, 
from  and  after  her  decease,  to  [1049]  the  use  and  behoof  of  all  or  such  one  or  more  of 
the  child  or  children  of  my  said  daughter  Amy,  lawfully  to  be  begotten,  to  commence 
and  take  effect  at  such  times,  and  in  such  shares,  manner,  and  form,  and  for  such 
estates  and  interests  therein,  and  subject  to  such  payments,  conditions,  and  limitations, 
as  my  said  daughter  Amy,  by  any  deed  or  deeds,  writing  or  writings,  or  by  her  last 
will  and  testament  in  writing  to  be  by  her  (notwithstanding  her  coverture)  duly 
signed,  executed,  and  published  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses,  shall  direct,  limit,  appoint,  will,  devise,  settle,  or  charge  the  same ; 
and,  for  want  of  such  settlement,  will,  or  appointment,  to  the  use  of  all  and  every  the 
son  and  sons,  daughter  and  daughters,  of  my  said  daughter  Amy,  lawfully  to  be 
begotten,  equally  to  be  divided  between  them  (if  more  than  one)  as  tenants  in 
common,  and  to  the  heirs  of  the  body  and  bodies  of  all  and  every  such  son  and  sons, 
daughter  and  daughters,  respectively,  lawfully  issuing;  and,  for  want  of  issue  of  any 
such  son  or  sons,  daughter  or  daughters,  to  the  use  of  the  other  and  others  of  such 
son  and  sons,  daughter  and  daughters,  in  like  manner,  as  tenants  in  common,  and  to 
the  heirs  of  the  body  and  bodies  of  such  other  son  or  sons,  daughter  or  daughters, 
lawfully  issuing  ;  and,  for  default  of  issue  of  all  such  son  or  sons,  daughter  or  daughters, 
save  one,  then  to  the  use  of  such  one  son  or  daughter,  and  the  heirs  of  his  or  her  body 
lawfully  issuing ;  and,  for  want  of  such  issue,  to  the  use  and  behoof  of  my  said  son 
John  Mason,  his  heirs  and  assigns  for  ever." 

John  Mason,  the  eldest  son  of  the  testator,  survived  him,  and  died  without  issue 
and  unmarried. 

Michael  Mason,  the  second  son,  entered  upon  the  premises  at  the  death  of  his 
father,  and  continued  in  possession  until  his  death  in  1822.  By  his  will,  bear-[1050]- 
ing  date  the  28th  of  March  1796,  in  which  he  described  himself  as  "Michael  Mason, 
of  Nantwich,  hatter,"  he  devised,  amongst  other  things,  as  follows: — "I  direct  that 
all  my  just  debts  and  funeral  expenses  be  paid  out  of  my  personal  estate :  aud, 
subject  thereto,  I  give  and  bequeath  all  my  real  aud  personal  estate  whatsoever  and 
wheresoever,  and  of  what  nature  and  kind  soever,  unto  my  brother  John  Mason, 
of  Nantwich  aforesaid,  and  my  nephew  Thomas  Caldecott,  and  to  the  survivor  of 
them,  his  heirs,  executors,  administrators,  and  assigns,  upon  the  several  trusts,  aud 
to  and  for  the  several  ends,  intents,  and  purposes,  hereinafter  mentioned,  that  is  to 
say,  in  trust  to  pay  and  apply  the  clear  yearly  rents  and  profits  of  my  real  estate  in 
manner  following,  viz.  one  third  part  thereof  unto  my  wife  Sarah  Mason,  and  her 
assigns,  for  and  during  the  term  of  her  natural  life,  if  she  shall  so  long  continue  my 
widow,  and  the  other  two  third  parts  thereof  unto  and  for  the  benefit  of  my  three 
children,  Thomas,  John,  and  Michael,  in  equal  shares  and  proportions,  and  to  be  paid 
and  applied  to  and  for  their  benefit  and  advantage,  or  the  benefit  and  advantage  of 
the  survivors  and  survivor  of  them,  and  the  issue  of  such  of  them  as  shall  happeu 
to  die  leaving  issue  lawfully  begotten,  in  such  manner  as  my  said  trustees,  or  the 
survivor  of  them,  shall  think  proper ;  aud,  in  case  two  of  my  said  sous  shall  happen 
to  die  without  leaving  any  issue  lawfully  begotten,  then  I  do  hereby  give  and  devise 
my  real  estate  unto  the  survivor  of  my  said  three  sons,  his  heirs  aud  assigns,  for  ever." 

Thomas  Mason,  the  sou  of  Michael  Mason,  of  Nantwich,  enjoyed  the  premises 
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until  his  death,  which  took  place  on  31st  of  March  1842.  The  other  two  sons  died 
without  issue  and  unmarried. 

The  lessor  of  the  plaintiff  was  the  grandson  of  Amy,  the  daughter  of  Michael 
Mason,  of  Bickley,  to  whom  [1051]  the  second  estate  for  life  was  given  by  his  will. 
The  defendant  claimed  the  premises  as  devisee  of  Thomas  Mason. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  will  of  Michael  Mason  of 
Nantwich  was  not  a  good  execution  of  the  power  reserved  to  him  by  the  will  of  his 
father,  Michael  Mason  of  Bickley,  as  the  will  neither  referred  to  the  power  nor  to  the 
property  which  was  to  be  affected  by  the  power,  and  there  was  nothing  upon  the  face 
of  the  will  to  shew  that  it  was  intended  as  an  execution  of  the  power. 

No  evidence  was  given  by  either  side  to  shew  whether  or  not  the  testator  Michael 
Mason,  of  Nantwich,  at  the  time  of  his  death,  had  any  other  real  property  on  which 
the  devise  could  take  effect. 

A  verdict  was  found  for  the  defendant,  leave  being  reserved  to  the  lessor  of  the 
plaintiff  to  move  to  enter  the  verdict  for  the  plaintiff,  if  the  court  should  be  of  opinion 
that  there  was  no  sufficient  execution  of  the  power. 

Talfourd  Serjt.  having,  in  Easter  term  last,  obtained  a  rule  nisi  accordingly, 

Sir  Thomas  Wilde  and  Channell  Serjts.  (with  whom  was  Welsby)  now  shewed 
cause.  The  first  objection  on  the  part  of  the  lessor  of  the  plaintiff  is,  that  inasmuch 
as  the  will  does  not  refer  to  the  power,  it  cannot  be  treated  as  an  execution  thereof. 
xVs,  however,  no  evidence  w-as  given  at  the  trial  that  the  testator  Michael  Mason  of 
Nantwich  possessed  other  property,  it  must  now  be  taken  that  he  had  none  except 
the  premises  to  which  the  power  of  appointment  applied.  A  party  who  asserts  the 
affirmative  ought  to  prove  it;  and,  consequently,  at  the  trial,  the  onus  lay  on  the 
plaintiff  to  shew  that  the  testator  had  other  property  to  which  the  will  could  apply. 
Assuming,  therefore,  that  there  was  no  other  property  on  [1052]  which  the  will  could 
operate,  the  presumption  of  law  is,  that  the  will  was  intended  to  be  an  execution  of 
the  power,  for  otherwise  it  would  totally  fail  in  effect.  The  other  side  will  also  con- 
tend that  the  will  was  not  a  good  execution  of  the  power,  inasmuch  as  the  power  is 
to  be  exercised  only  in  favour  of  children,  whereas  the  testator,  as  to  one  third  of  the 
estate,  gives  it  to  his  widow.  Conceding  that  this  disposition  as  to  the  one  third  was 
not  justified  by  the  terms  of  the  power,  the  only  effect  will  be  that  the  appointment 
is  void  quoad  that  one  third,  and  good  as  to  the  residue  ;  Sir  Edward  Uteres  case  (a) ; 
and  that  the  estates  given  to  the  sons  would  vest  immediately,  and  as  to  the  part  not 
properly  appointed,  they  would  take  it  under  their  grandfather's  will.  In  Sugden  on 
Powers,  speaking  of  excess  in  the  execution  of  powers  (6th  edit.  vol.  ii.  p.  SO),  it  is 
said  :  "  Where  there  is  a  complete  execution,  and  something  ex  abundanti  added  which 

is  improper,  there  the  execution  shall  be  g 1,  and  only  the  excess  void  ;  but  where 

there  is  not  a  complete  execution  of  a  power,  and  the  boundaries  between  the  excess 
and  execution  are  not  distinguishable,  it  will  be  bad."  In  Campbell  v.  Leach  (Ambler, 
740)  is  cited,  where,  under  a  power  of  leasing  for  twenty-one  yens,  a  lease  for  twenty- 
six  years  was  granted,  and  it  was  bolden  to  be  void  only  for  the  excess.  At  all  events, 
no  argument  can  be  founded  on  the  gift  to  the  wife,  as  shewing  that  Michael  Mason 
the  son  was  not  intending  to  exercise  his  power;  for  there  are  words  in  the  power 
which  might  well  lead  him  to  the  conclusion  that  it  authorized  him  to  provide  for 
her.  The  disposition  of  the  courts  is  to  uphold  the  execution  of  powers,  if  circum 
stances  will  admit  of  that  being  done.  Here,  there  is  no  evidence  of  the  party  having 
Miy  other  property  on  which  the  will  can  operate;  and  he  deals  with  the  [1053] 
premises  in  question  precisely  as  he  is  empowered  to  do,  with  the  exception,  perhaps, 
of  the  gift  to  his  wife;  and  as  to  that,  it  is  not  so  inconsistent   with  the  power  as 

tn  lead  to  the  inference  that  he  was  not  intending  to  exercise  his  power.  Although, 
in  sonic  respects,  informal,  the  will  is  substantially  an  execution  of  the  power,  so  as  bo 
enable  the  court   to  see  that  he  must  have  meant   it  as  an  exercise  thereof. 

Talfourd  Serjt.  (with  whom  was  E.  V.  Williams),  m  support  of  the  rule.  It  is 
clear  that  the  will  of  Michael  Mason,  of    Nantwich,  was    not    a   good    execution    of   the 

power  contained  in  his  father's  will.  All  the  cases  shew  that  no  power  can  be  well 
executed,  unless  the  instrument,  expressly  or  impliedly,  refers  to  the  power,  or  it  is 
executed  under  circumstances  shewing  thai  the  party  contemplated  an  exercise  of 
the  power.     Those  who  seek  to  set  up  a  will  or  other  writing  as  an  execution  of  a 

(a)  G  Co.  liep.  17  b.     See  Attains  v.  Adams,  Cowp.  651. 
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power,  are  bound  to  shew  that  it  must  have  been  intended  by  the  donee  as  an  execu- 
tion of  the  power.  It  is  not  sufficient  to  establish  a  strong  probability  ;  there  must 
be  a  moral  certainty  that  the  party  meant  to  execute  the  power.  In  Bradley  v.  West- 
colt  (13  Ves.  453),  Plumer  M.  E.  says,  "the  distinction  is  perhaps  slight  which  exists 
between  a  gift  for  life,  with  a  power  of  disposition  superadded,  and  a  gift  to  a  person 
indefinitely,  with  a  superadded  power  to  dispose  by  deed  or  will.  But  that  distinction 
is  perfectly  established,  that  in  the  latter  case  the  property  vests.  A  gift  to  A.  and 
to  such  person  as  he  shall  appoint,  is  absolute  property  in  A.  without  an  appointment : 
but,  if  it  is  to  him  for  life,  and  after  his  death  to  such  person  as  he  shall  appoint  by 
will,  he  must  make  an  appointment,  in  order  to  entitle  that  person  to  any  thing.  If 
that  distinction  exists,  it  is  impos-[1054]-sible  that  the  power  can  be  executed  by  the 
very  words  by  which  property  is  given."  Here,  there  was  no  necessity  for  an  execu- 
tion of  the  power  in  order  to  secure  the  estate  to  the  children  ;  for  in  default  of  any 
appointment  the  sons  of  the  testator  would  take  under  the  grandfather's  will  as 
tenants  in  tail,  with  cross-remainders  between  them.  No  case  can  be  cited  in  which 
a  will  has  been  held  to  be  an  execution  of  a  power,  where  it  neither  professes  to  be 
so,  nor  contains  any  reference  to  the  property,  and  there  is  an  entire  absence  of  proof 
that  it  will  be  inoperative,  unless  taken  to  be  an  execution  of  the  power.  In  Nammock 
v.  Hinton  (7  Ves.  391),  a  power  of  appointment  was  held  not  to  be  executed  by  a  will 
Inning  no  reference  to  the  power  or  to  the  subject  of  it.  Lord  Eldon  there  says  : 
"I  am  not  sure  the  rule  does  not  oblige  the  court  to  art  against  what  probably  might 
have  been  the  intention  nine  times  in  ten.  There  is  not  in  this  will  any  reference 
whatsoever  to  the  power  ;  nothing  having  a  necessary  reference  to  it,  or  that  can  be 
stated  as  having  any  reference,  except  the  words  "Three  per  cent,  consolidated  bank 
stock/'  That  sum  is  so  given  that  it  cannot  be  disputed,  that,  if,  when  he  died,  he 
had  not  any  stock,  but  had  other  personal  estate,  that  stock  must  have  been  purchased 
for  the  legatees.  It  is  not  specific.  It  would  operate  only  as  a  direction  to  purchase 
stock,  if  he  died  without  any  stock  ;  and  it  is  very  difficult  to  say  that  what  would 
amount  to  that  direction  in  a  will,  is  to  be  construed  into  a  gift  of  that  which  was 
not  his  to  give,  but  over  which  he  had  a  power.  With  respect  to  the  case  put  in  the 
argument,  of  Black-acre  in  Middlesex,  there  is  a  great  difference  between  real  ami 
personal  estate.  Every  gift  of  land  (/>), — even  a  general  residuary  devise, — is  specific. 
Only  that  to  which  the  party  is  entitled  at  the  [1055]  time  can  pass.  But,  as  to 
personal  estate,  he  may  give  that  which  he  has  not,  and  never-  may  have  ;  and,  at  all 
events,  whatever  he  may  happen  to  have  at  his  death,  will  pass.  He  might  have  had 
stock  before  he  died,  though  he  might  have  had  none  at  the  date  of  the  codicil.  But, 
if  he  never  had  any,  yet  the  terms  of  this  bequest  would  be  satisfied,  calling  for  this 
construction,  that  the  executors  must  buy  it  after  his  decease."  Here,  the  defendant- 
seeks  to  give  an  effect  to  this  will  which,  prima  facie,  does  not  belong  to  it ;  and 
therefore  the  onus  is  cast  upon  him  to  shew  that  the  testator  had  no  other  property. 
No  case  can  be  found  in  which  it  has  been  held  that,  where  there  is  a  general  devise 
of  all  the  testator's  real  estate,  without  any  reference  to  any  power,  the.  want  of 
evidence  as  to  the  existence  of  other  property  besides  that  which  is  the  subject  of 
the  power  should  lead  the  court  to  the  inference  that  the  devise  is  intended  to  be  an 
exercise  of  the  power.  Here,  the  variation  between  the  terms  of  the  power  and  the 
alleged  appointment,  raises  a  presumption  against  its  being  meant  as  an  execution  of 
the  power,  which  the  other  side  is  bound  to  rebut.  In  Ihim  d.  Nowell  v.  Roake 
(2  Bingh.  497,  10  J.  B.  Moore,  113)  a  devisor,  being  seised  of  a  moiety  of  certain 
lands  in  Surrey — having,  by  her  own  creation,  a  power  of  appointment  over  the  other 
moiety,  which  she  had  purchased  of  her  nephew,  who  succeeded  her  sister  in  the 
possession  of  it,  and  having  no  other  real  estate — devised  all  her  freehold  estate  in 
Surrey  to  J.  R.,  on  condition  that  out  of  the  rents  and  profits  he  should  keep  the 
whole  in  tenantable  repair,  and  under  limitations  framed  to  keep  the  property  as 
long  in  her  family  as  possible.  This  court,  after  reviewing  all  the  authorities  from 
Sir  Edward  Clere's  case  (6  Co.  Rep.  17  b.)  downwards,  held  that  the  devise  was,  under 
the  circumstances,  a  sufficient  execution  of  [1056]  the  power,  and  that  both  moieties 
passed  under  it  to  J.  R.  That  judgment,  however,  was  reversed  by  the  court  of 
King's  Bench  (see  5  B.  &  C.  720,  S  D.  &  R.  514),  and  the  latter  judgment  was 

(//)  In  wills  made  before  1838. 
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affirmed  by  the  House  of  Lords  (see  6  Bingh.  475).  In  delivering  the  opinion  of  the 
judges  in  the  House  of  Lords,  Alexander  C.  B.  said:  "There  are  many  cases  upon 
this  subject,  and  there  is  hardly  any  subject  upon  which  the  principles  appear  to  have 
been  stated  with  more  uniformity,  or  acted  upon  with  more  constancy.  They  begin 
with  Sir  Edward  Here's  case,  in  the  reign  of  Queen  Elizabeth,  to  be  found  in  the  6th 
Report  (6  Co.  Iiep.  17  b.),  and  are  continued  down  to  the  present  time  ;  and  I  may 
venture  to  say  that  in  no  instance  has  a  power  or  authority  been  considered  as 
executed,  unless  by  some  reference  to  the  power  or  authority,  or  to  the  property  which 
was  the  subject  of  it,  or  unless  the  provision  made  by  the  person  entrusted  with  the 
power  would  have  been  effectual,  and  would  have  had  nothing  to  operate  upon,  except 
it  were  considered  as  an  execution  of  such  power  or  authority.  In  this  case  there  is 
no  reference  to  the  subject  of  the  power,  and  there  is  sufficient  estate  to  answer  the 
devise  without  calling  in  the  aid  of  the  undivided  moiety  now  in  question.  All  the 
words  are  satisfied  by  the  undivided  moiety  of  which  she  was  the  owner  in  fee." 
So,  here,  there  is  no  reference  to  the  power,  or  to  the  subject  of  the  power;  and,  for 
any  thing  that  appeal's  to  the  contrary,  there  may  be  a  sufficient  estate  to  answer  the 
devise  without  calling  in  aid  the  property  in  question.  Every  presumption  is  against 
this  being  intended  as  an  execution  of  the  power.  The  power  clearly  contemplates 
the  giving  of  the  whole  estate  to  the  children,  and  does  not  contemplate  the  giving 
i if  any  interest  to  any  one  else,  or  the  intervention  of  trustees. 

Cur.  adv.  vult. 

[1057]  Tindal  C.  J.  now  delivered  the  judgment  of  the  court. 

This  was  a  motion  to  set  aside  a  verdict  for  the  defendant,  and  to  enter  a  verdict 
for  the  plaintiff,  pursuant  to  leave  reserved  for  that  purpose,  or  for  a  new  trial. 

The  matter  in  law,  in  reference  to  which  the  leave  to  enter  a  verdict  had  been 
granted,  turned  on  the  question,  whether  a  power  given  by  the  will  of  Michael  Mason, 
of  Bickley,  had  been  duly  executed  by  the  will  of  Michael  Mason,  of  Nantwich,  under 
the  following  circumstances :  Michael  Mason,  of  Bickley,  by  his  will,  gave  and  devised 
his  messuage  in  Nantwich  to  his  son  Michael  Mason,  and  his  assigns,  for  life,  and, 
from  and  after  his  decease,  to  the  use  of  all  or  such  one  or  more  of  the  child  or 
children  of  his  said  son  Michael,  lawfully  to  be  begotten,  to  commence  and  take  effect 
at  such  times  and  in  such  shares,  manner,  and  form,  and  for  such  estates  and  interests 
therein,  and  subject  to  such  payments,  conditions,  and  limitations,  as  his  said  son 
Michael,  by  any  deed  or  writing,  or  by  his  last  will  and  testament  in  writing,  signed 
and  attested  as  therein  mentioned,  should  direct,  limit,  appoint,  will,  devise,  settle,  or 
charge  the  same  ;  and  for  want  of  such  settlement,  will,  or  appointment,  to  the  use 
of  all  ami  every  the  son  and  sons,  daughter  and  daughters,  of  his  said  sou  Michael, 
lawfully  to  be  begotten,  equally  to  be  divided  between  them,  if  more  than  one,  as 
tenants  in  common,  and  to  the  heirs  of  the  body  and  bodies  of  all  and  every  such  son 
and  sons,  daughter  and  daughters,  respectively,  lawfully  issuing;  and,  for  want  of 
issue  of  any  such  son  or  sons,  daughter  or  daughters,  fco  the  use  of  the  other  and 
others  of  such  son  and  sons,  daughter  and  daughters,  in  like  manner,  as  tenants  in 
common,  and  to  the  heirs  of  the  body  and  bodies  of  such  other  son  or  sons,  daughter 
in-  daughters,  lawfully  issuing  ;  and,  fur  default  of  issue  of  all  such  son  or  sons,  [1058] 
daughter  or  daughters,  save  one,  to  the  use  of  such  one  sun  or  daughter,  ami  the  heirs 
of  his  nr  her  body,  lawfully  issuing;  and,  for  want  of  such  issue,  iii!  certain  trusts  for 
the  benelii  of  his  daughter  Amy  for  her  life,  and,  after  her  decease,  to  her  children, 
for  such  estates  as  she  should  appoint,  and,  in  default  of  appointment,  to  her  children 
in  tail ;  and,  for  want  of  such  issue,  to  the  use  and  behoof  of  his  son  John  Mason,  his 
heirs  and  assigns,  fur  ever. 

Michael  Mason,  of  Nantwich,  the  sou  of  the  said  Michael  Mason,  of  Bickley,  by 
his  will,  gave,  devised,  and  bequeathed  all  his  real  and  personal  estate  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind  soever,  to  his  brother,  John  Mason,  of 
Nantwich,  and   his   nephew,  Thomas  t'aldeeott,   and   the   survivor  of   them,  his   heirs, 

executors,  administrators,  and  assigns,  in  trust  to  pay  and  apply  the  clear  yearly  rents 
and  profits  of  his  real  estate  in  manner  following,     viz.  one  third  pari  thereof  unto 

his  wife,  Sarah  Mason,  and  her  assigns,  for  life,  if  she  should  so  long  continue  his 
widow,  and  the  other  two  third  parts  thereof  unto,  and  for  the  benelit  of,  his  three 
children,  Thomas,  .lohn,  and  Miehael,  in  equal  shares  and  proportions,  and  to  lie  paid 
and  applied  to,  and  for,  their  benelit  and  advantage,  or  the  benelit  and  advantage  of 
the  survivors  or  survivor  of  them,  and  the  issue  of  such  of  them  as  should   happen  to 
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die  leaving  issue  lawfully  begotten,  in  such  manner  as  his  said  trustees,  or  the  survivor 
of  them,  should  think  proper;  and,  in  case  two  of  his  said  sons  should  happen  to  die 
without  leaving  any  issue  lawfully  begotten,  then  he  gave  and  devised  his  real  estate 
to  the  survivor  of  his  three  sons,  his  heirs  and  assigns,  for  ever. 

In  determining  whether  the  latter  of  these  wills,  that  of  Michael  Mason,  of 
Nantwich,  is  to  be  considered  as  an  execution  of  the  power  created  by  the  will  of 
Michael  [1059]  Mason,  of  Bickley,  the  rule  which  ought  to  guide  our  decision  is  that 
laid  down  by  the  judges  in  the  House  of  Lords  in  the  case  of  Derm  */.  Nowdl  v.  Roake 
(6  Bingh.  475).  It  was  there  said  by  Lord  Chief  Baron  Alexander,  in  delivering  the 
opinion  of  the  judges:  ''There  are  many  cases  on  this  subject,  and  there  is  hardly 
any  subject  upon  which  the  principles  appear  to  have  been  stated  with  more  uniformity 
or  acted  upon  with  more  constancy.  They  begin  with  Sir  Eilintnl  ('lire's  ease  in  the 
reign  of  Queen  Elizabeth,  to  be  found  in  the  6th  Report  (fo.  17  b.),  and  are  continued 
down  to  the  present  time  :  and,  I  may  venture  to  say,  in  no  instance  has  a  power  or 
authority  been  considered  as  executed,  unless  by  some  reference  to  the  power  or 
authority,  or  to  the  property  which  was  the  subject  of  it,  or  unless  the  provision  made 
by  the  person  intrusted  with  the  power  would  have  been  ineffectual, — would  have 
had  nothing  to  operate  upon, — except  it  were  considered  as  an  execution  of  such 
power  or  authority."  Now,  applying  these  principles  to  the  present  case,  there  is 
certainly  no  express  reference  in  the  will  of  Michael  Mason,  of  Nantwich,  to  the 
power  ;  nor,  if  we  look  at  the  nature  of  the  devise,  does  it  necessarily,  or  even 
naturally,  imply  that  he  had  the  power  in  contemplation,  in  framing  his  will  ;  but  the 
contrary  is  rather  to  lie  inferred,  the  power  being,  to  appoint  to  his  children,  and  the 
devise  being,  to  trustees  for  the  benefit,  as  to  one  third  part  of  the  property,  of  his 
wife— a  mode  of  disposition,  as  it  appears  to  us,  quite  at  variance  with  the  power,  mid 
seeming  to  shew  that  his  intention  in  that  devise  was,  to  deal  with  property  of  which 
he  was  the  absolute  owner.  Neither  is  there  any  express  reference  to  the  property 
which  is  the  subject  of  the  power,  or  anything  on  the  face  of  the  will,  to  raise  any 
necessary  implication,  that,  in  penning  the  devise,  he  had  that  property  in  con-[1060]- 
templation  ;  for,  the  devise  is  perfectly  general,  and  the  disposition  is  such  as  he  had 
no  right  to  make  of  the  property  in  question. 

Whether  the  testator  had  any  other  real  property  on  which  the  devise  in  question 
could  operate,  is  a  matter  on  which  it  is  admitted  that  no  evidence  was  given  on  either 
side:  and  it  was  contended  on  behalf  of  the  defendant,  that,  if  Michael  Mason,  of 
Nantwich,  had  no  other  real  property  than  the  house  in  Nantwich,  so  that  the  devise 
as  to  the  real  property  would  be  wholly  inoperative,  unless  it  could  operate  as  an 
execution  of  the  power,  it  must  be  held  so  to  operate  ;  and  that  the  defendant  ought 
not  to  be  called  upon  to  prove  negatively  that  Michael  Mason  of  Nantwich,  had  no 
other  property  ;  but  that  it  lay  on  the  plaintiff  to  prove,  affirmatively,  that  Michael 
Mason  of  Nantwich  had  other  property  on  which  the  devise  could  operate ;  the 
existence  of  which,  in  the  absence  of  any  proof,  was  not  to  be  presumed. 

But  it  appears  to  us,  that,  where  a  party  seeks,  from  extrinsic  circumstances,  to 
give  an  effect  to  an  instrument  which,  on  the  fact  of  it,  it  would  not  have,  it  is  incum- 
bent on  him  to  prove  those  circumstances,  though  involving  the  proof  of  a  negative  ; 
for,  in  the  absence  of  extrinsic  proof,  the  deed  must  have  its  natural  operation,  and 
no  other.  In  the  present  case,  the  devise  purports  only  to  convey  the  property  of  the 
devisor,  not  that  over  which  he  has  a  power  of  appointment  ;  and,  in  the  absence  of 
proof  of  extrinsic  circumstances,  it  cannot  be  construed  to  operate  in  any  other  way 
than  that  which  its  terms  naturally  import. 

On  these  grounds,  we  are  of  opinion,  that,  the  will  of  Michael  Mason  of  Nantwich, 
cannot  be  considered  as  an  execution  of  the  power :  and  the  consequence  will  be  that 
the  verdict  must  be  entered  for  the  plaintiff. 

Rule  absolute  accordingly  (a). 

(a)  Ace.  Hughes  v.  Turner,  .'5  Mylne  &  Keen,  666. 
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[1061]    Alexander  and  Another  v.  Burchfield  (a).    June  4,  1842, 

[S.  C.  3  Scott,  N.  R.  555 ;  11  L.  J.  C.  P.  253 :  at  Nisi  Prius,  Car.  &  M.  75. 
Approved,  Heywood  v.  Pickering,  1874,  L.  R.  9  Q.  B.  432.] 

The  holder  of  a  cheque  is,  in  general,  bound  to  present  it  for  payment  not  later  than 
the  day  following  that  on  which  he  receives  it,  whether  the  presentment  is  made 
by  himself  or  through  his  bankers. — But  the  time  for  presentment  may  be  extended 
by  the  assent  of  the  drawer,  express  or  implied. 

Assumpsit,  on  a  cheque  drawn  by  the  defendant,  on  Young  and  Son,  bankers, 
Smithfield,  and  duly  presented  for  payment,  which  was  refused. 

Plea,  traversing  the  due  presentment. 

At  the  trial  before  Tindal  C.  J.,  at  the  sittings  at  Guildhall  after  Michaelmas 
term  1840,  it  appeared  that  at  an  auction  held  in  Chiswell  Street,  on  the  10th  of 
March  1840,  the  defendant  bought  two  horses,  the  property  of  the  plaintiffs.  The 
plaintiffs'  witnesses  stated  that  upon  the  horses  being  knocked  down  to  the  defendant 
about  half  past  four  in  the  afternoon,  the  defendant  tendered  to  the  auctioneer,  who 
is  one  of  the  above  plaintiffs,  the  cheque  in  question  ;  that  the  auctioneer  objecting  to 
receive  a  cheque  so  late  in  the  day,  the  defendant  said,  "  Cross  it  with  your  bankers' 
names,  and  pay  it  in  to-morrow  ;  and  it  will  be  all  right ; "  that  the  auctioneer  crossed 
the  cheque  accordingly,  and  the  defendant  took  away  the  horses,  the  sale  continuing 
for  some  hours  longer.  The  defendant's  witnesses  stated  that  the  horses  were  bought 
about  two,  and  that  the  defendant  dined  at  home  at  half-past  two,  and  sent  his  son 
and  a  servant  with  a  delivery-order  at  three,  to  fetch  the  horses,  and  that  the  horses 
were  at  the  defendant's  stable  by  a  quarter  past  three ;  and  they  denied  that  the 
alleged  conversation  took  place. 

The  plaintiffs  paid  in  the  cheque  to  their  bankers,  [1062]  Whitmore,  Wells  and 
Co.  on  the  11th  of  March ;  and  on  the  12th  it  was  presented  at  Young  and  Son's,  who 
had  stopped  payment  that  morning.  The  course  of  business  with  regard  to  cheques 
drawn  upon  bankers  not  using  the  "  clearing-house,"  is  to  present  them  for  payment 
on  the  day  following  that  on  which  they  are  paid  in  by  the  customer.  It  was  also 
proved  that  Young  and  Son  did  not  use  the  clearing-house,  and  that  they  had 
sufficient  funds  of  the  defendant's  to  pay  the  cheque. 

The  defendant  contended  that  the  plaintiffs  were  bound  to  present  the  cheque  on 
the  day  following  that  on  which  they  received  it.  To  which  it  was  answered  by  the 
plaintiffs,  that  a  banker  is  not  bound  to  present  a  cheque  for  payment  until  the  day 
following  that  on  which  it  is  paid  in  ;  and  also  that  the  circumstances  under  which 
(according  to  the  testimony  of  the  plaintiffs'  witnesses)  the  cheque  in  question  was 
given,  justified  delaying  the  presentment  until  the  12th. 

The  learned  judge  told  the  jury,  that  if  they  believed  that  the  conversation  sworn 
to  by  the  plaintiff's  witnesses  had  really  taken  place,  he  was  of  opinion  that  present- 
ment on  the  11th  had  been  dispensed  with,  but  otherwise  he  inclined  to  think  that 
the  presentment  was  too  late,  but  that  he  would  reserve  the  point  for  the  opinion  of 
flu'  court.     The  jury  having  returned  a  verdict  for  the  defendant, 

Sir  T.  Wilde  S.  G.,  in  the  following  term,  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  plaintiff,  on  the  ground  that  the  presentment  was  in  due  time;  for  which  he 
cited  Boehm  v.  Stirling  (7T.  R.  430),  ffaynes  v.  Birks  (:'•  B.  &  1'.  699),  Scott  v.  Ufford 
(9  East,  347,  2  Campb.  240),  Longdate  v.  T rimmer  (15  East,  291),  Bray  v.  //<(./ [1063] 
wen  (5  M.  &  S.  68),  Dmm  v.  Hatting  (4  B.  &  C.  330,  6  l>.  &  It.  455),  Roscoe  on  Bills, 
158(c),  or  for  a  new  trial  on  the  ground  of  dispensation. 

Channell  Serjt.  in  Michaelmas  term  1841,  shewed  cause.     The  rule  has  long  1 n 

well  understood  and   acted    upon,  that    the   party  who   receives  a   cheque   is   bound   to 

(a)  Accidentally  omitted  in  vol.  iv. 

('•)  It  is  there  said,  "Where  a  cheque  a  delivered  to  tho  banker  of  the  holder 
for  the  purpose  of  obtaining  payment,  tin'  banker  has  the  same  time  to  present  it 
as  a  fresh  holder  would  have  had, — viz.  the  whole  of  the  business  hours  of  the  day 
next  after  thai  on  which  he  receives  it.'     Sere,  it  is  assumed  that  a  fresh  holder 

would  have  another  day,  and  it  is  inferred  that  the  banker  of  th iginal  holder  would 

have  the  same  time  as  afresh  holder.  The  objection  is,  not  to  the  inference,  but  to 
the  assumption, — to  the  soundness  of  the  premises,  not  to  the  legitimacy  of  the 
conclusion. 
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present  it  for  payment  within  the  hours  of  banking  business  on  the  day  succeeding 
that  on  which  it  is  issued.  The  holder  cannot  enlarge  the  risk  of  the  drawer  by 
paying  it  to  a  third  person  ;  Rickford  v.  Ridge  (2  Campb.  539),  Bodilim/lon  v.  Schhnker 
(5-B.  &  Ad.  752,  1  N.  &  M.  540),  Mwtle  v.  Brown  (4  N.  C.  266,  5  Scott,  694),  Down  v. 
Railing.  Bankers  are  allowed  a  day  for  giving  notice  of  dishonour,  as  if  they  held 
as  indorsees  and  nut  merely  as  agents  ;  but  this  extension  of  time  has  never  been 
allowed  in  the  case  of  a  cheque  (A).  No  authority  is  cited  for  the  rule  laid  down  by 
Mr.  Boscoe. 

As  to  the  application  for  a  new  trial,  it  is  enough  to  say  that  this  was  a  case  of 
conflicting  evidence,  which  the  jury  have  weighed,  and  upon  which  they  have  decided. 
Sir  T.  Wilde  Serjt,  in  support  of  the  rule.  Cheques  on  bankers  are  to  be  pre- 
sented in  a  reasonable  time,  and  reasonable  time  for  such  presentment  has  been  [1064] 
held  to  lie  the  day  following  that  on  which  they  are  received.  But  the  convenience 
of  business  has,  it  is  submitted,  in  fact  and  of  necessity,  introduced  a  relaxation  of  the 
general  rule.  The  question  is  one  of  the  greatest  importance,  looking  at  the  vast 
extent  to  which  cheques  are  presented  for  payment  through  bankers,  and  the  relief 
which  the  modern  usage  of  paying  bills  and  cheques  through  exchanges  effected  at  the 
clearing-house,  affords  to  the  currency  of  the  country.  The  practice  of  passing  cheques 
through  bankers  is  also  a  great  protection  against  forgery.  Lknrn  v.  Hailing  does  not 
apply  to  the  present  case.  In  Maule  v.  Bromi,  the  bankers  lost  a  day  by  sending  the 
cheque  to  another  branch  of  their  own  establishment.  Presentment  of  a  cheque  to  the 
drawee  stands  upon  much  the  same  footing  as  notice  of  the  dishonour  of  a  bill  or  note, 
in  respect  of  which  reasonable  diligence  is  all  that  is  required.     Hai/iws  v.  Birks. 

Should  the  court  be  of  opinion  that  the  plaintiff  is  not  entitled  to  have  the  verdict 
entered  for  him,  the  state  of  the  evidence  leaves  the  facts  so  doubtful  as  reasonably  to 
require  the  taking  of  the  opinion  of  another  jury. 
Cur  adv.  vult. 

Tixdal  C.  J.  now  delivered  the  judgment  of  the  court.  This  case  was  brought 
before  us  on  a  rule  obtained  upon  two  grounds — first,  for  a  new  trial,  as  against 
evidence — secondly,  for  a  misdirection. 

The  question  of  fact  which  was  disputed  between  the  parties,  arose  upon  the  contra- 
dictory evidence  at  the  trial,  as  to  the  circumstances  attending  the  delivery  of  the 
cheque,  on  which  this  action  was  brought;  the  plaintiffs'  witnesses  asserting  that, 
shortly  before  five  o'clock  in  the  afternoon,  the  defendant  in  person  paid  the  cheque 
to  the  plaintiffs,  and  proposed,  on  an  objection  made  by  the  plaintiffs  against  receiving 
the  cheque  [1065]  at  so  late  an  hour,  that  it  should  be  crossed  with  the  names  of  the 
plaintiffs'  bankers,  and  paid  into  them  on  the  following  day ;  and  that  thereupon  the 
horses,  in  payment  for  which  the  cheque  was  given,  were  delivered  to  the  defendant 
himself,  who  took  them  away  ;  the  defendant's  witnesses,  on  the  contrary,  stated  that 
the  defendant  returned  from  the  sale  before  half-past  two,  having  already  paid  the 
cheque  for  the  horses,  and  bringing  with  him  the  delivery-order  ;  that  his  son  went 
for  the  horses  at  a  quarter  past  three,  with  the  delivery -order  which  he  had  received 
from  his  father  ;  and  that  the  plaintiff's  son  delivered  the  two  horses  to  the  defen- 
dant's son,  on  receiving  such  orders.  The  two  accounts  are  perfectly  irreconcilable  ; 
and  the  jury,  after  the  discrepancies  had  been  pointed  out  to  them,  felt  themselves 
justified  in  giving  credit  to  the  defendant's  witnesses :  and  we  cannot  take  upon 
ourselves  to  say  they  were  wrong. 

The  second  point  is  a  point  of  law,  which  arose  upon  the  last  plea ;  that  plea 
alleges  that  the  cheque  was  not  presented  by  the  plaintiffs  for  payment  within  due  and 
reasonable  time ;  on  which,  issue  is  joined.  And  as  to  this  point  the  facts  proved  at 
the  trial  were,  that  the  cheque  was  paid  by  the  defendant  to  the  plaintiffs  in  the 
afternoon  of  Tuesday  the  10th  March  ;  that  on  Wednesday  morning  the  plaintiffs  paid 
it  into  their  bankers,  Whitmore  &  Co.,  who  presented  it  for  payment  on  the  morning 
of  Thursday  the  12th,  to  the  defendant's  bankers  on  whom  it  was  drawn  ;  that  if  the 
cheque  had  been  presented  on  the  Wednesday  during  banking  hours,  it  would  nave 
been  paid  ;  but  that  the  defendant's  bankers  stopped  payment  early  on  Thursday 
morning,  before  the  cheque  was  presented.     It  was  admitted,  on  the  argument,  that  if 

(h)  Whether  the  transferee  is  the  banker  of  the  transferor  or  a  stranger,  the 
additional  day  is  allowed  upon  a  bill  or  note,  and  according  to  the  decision  in  this  case, 
not  upon  a  cheque. 
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a  cheque  drawn  upon  a  banker  living  in  the  same  place,  is  presented  on  the  day  follow- 
ing that  on  which  it  is  received,  it  is  presented  within  a  reasonable  time  :  but  it  was 
contended,  on  the  part  of  the  plaintiffs,  that  if  the  holder  of  such  [1066]  cheque  wishes 
to  procure  payment  of  it  through  his  bankers,  he  is  at  liberty  to  keep  it  during  the 
day  on  which  he  receives  it,  to  pay  it  into  his  bankers  on  the  day  after  he  receives  it, 
and  the  bankers  again  may  present  it  to  the  party  on  whom  it  is  drawn  on  the  day 
following ;  that  is,  in  effect,  that  in  such  case  the  holder  of  the  cheque  has  one  day 
more  for  presenting  the  cheque  than  if  he  had  presented  it  himself. 

Evidence  was  given  at  the  trial  that  it  was  the  invariable  usage  for  the  bankers  in 
the  city  not  to  present  cheques  paid  in  by  their  customers  until  the  day  following  that 
on  which  they  are  received  («)'  :  but  no  evidence  was  given  of  any  usage  that,  where 
the  customer  had  received  the  cheque  himself  on  the  day  before  he  paid  it  in  to  his 
bankers,  and  a  loss  ensued  from  the  insolvency  of  the  party  on  whom  the  cheque  was 
drawn,  which  insolvency  took  place  subsequently  to  the  time  at  which  the  holder 
would  have  been  bound  to  present  it  himself,  such  loss  was  borne  by  the  drawer  of 
the  cheque.  No  case  was  cited,  and  no  authority  was  brought  before  us,  to  support 
the  position  that  the  drawer  was  bound  to  bear  such  loss.  The  case  that  came  nearest 
to  it  was  that  of  Riekford  v.  Ridge  (2  Campb.  537).  In  that  case  the  holder  of  the 
cheque  had  discounted  it  with  a  banker  in  the  country,  by  whom  it  was  sent  up  on  the 
day  following  to  his  London  correspondents,  who  presented  it  the  day  after  they 
received  it,  and  in  the  mean  time  the  party  on  whom  it  was  drawn  had  become 
insolvent.  But  in  that  case,  the  defendant,  by  discounting  his  cheque  in  the  country, 
must  be  taken  to  have  assented  to  that  being  done  which  was  the  usual  and  necessary 
course  to  procure  payment  of  the  cheque.  All  the  other  cases  cited  establish  only, 
that,  in  the  case  of  a  bill  of  exchange,  one  day  more  is  allowed  for  giving  notice  of  dis- 
honour of  a  bill  [1067]  where  it  is  presented  through  a  banker,  than  if  presented  by 
the  party  himself  :  but  no  case  establishes  that  any  additional  time  for  presenting  the 
bill  for  payment  is  allowed  under  these  circumstances. 

In  the  absence  of  evidence  of  a  course  of  dealing  for  the  drawer  to  pay  a  cheque 
under  circumstances  like  those  of  the  present  case,  from  which,  if  it  existed,  i 
contract  to  pay  might  be  inferred,  and  in  the  absence  of  authority  to  shew  that  by  law 
he  is  bound  to  pay,  we  cannot  feel  ourselves  justified  in  laying  it  down,  as  a  rule  of 
law,  that  the  holder  of  a  cheque  is  entitled  to  one  day  more  for  presenting  it,  by 
passing  it  through  his  bankers.  Nor  can  we  see  that  such  rule  is  called  for  as  a 
matter  of  expediency,  or  of  pressing  convenience.  In  the  case  of  a  cheque,  the  holder 
docs  not  lose  his  remedy  against  the  drawer,  by  reason  of  non-presentment  within  any 
prescribed  time  after  taking  it,  unless  the  insolvency  of  the  party  on  whom  it  is  drawn, 
has  taken  place  in  the  interval;  that  is,  unless  there  is  an  actual  loss  to  the  drawer. 
And  the  instances  of  any  such  loss  happening  by  reason  of  the  insolvency  of  the 
drawee's  taking  place  during  the  additional  time  for  presentment  which  is  claimed  and 
contended  for  on  the  part  of  the  plaintiff's,  are  probably  so  very  few  in  the  course  of 
mercantile  concerns,  that  it  can  scarcely  be  said  to  lie  an  evil  calling  for  an  extension 
of  the  time  of  presentment  :  more  particularly,  as  the  party  who  receives  the  cheque, 
may  always  protect  himself  against  any  danger  of  the  insolvencyof  the  drawee,  where 
he  intends  the  cheque  to  pass  through  his  bankers,  by  stipulating  that  his  bankers' 
names  shall  be  crossed  upon  the  cheque;  which  would  amount  to  an  agreement  on  fche 
part  of  the  drawer  of  the  cheque,  that  the  usual  course  of  presentment  through  a 
banker  should  be  observed  (rt)*. 

[1068]  We  therefore  see  no  reason  for  holding  the  direction,  given  at  the  trial,  to 
lie  wrong,  and  think  the  rule  must  be  discharged. 

Rule  discharged. 

(a)1  Unless  drawn  upon  bankers,  eastward  of  St.  Paul's,  being  members  of  the 
clearing-house,  in  which  case  they  are  exchanged  on  the  same  day. 

(a)'1  Such  an  agreement  might  reasonably  be  implied,  where  the  cheque  proposed 
to  be  crossed,  was  drawn,  or  was  delivered  to  the  payee,  at  too  late  an  hour  to  render 
it  probable  that  it  was  intended  that  it  should  be  paid  into  the  bankers  of  the  payee 
or  of  some  other  holder,  on  the  day  on  which  it  was  received:  where,  however,  the 
cheque  is  delivered  to  the  payee  in  the  early  part  of  the  day,  the  stipulation  as  to  the 
crossing  of  the  cheque,  would  appear  not  to  be  inconsistent  with  an  intention  to  cause 
it  to  be  presented  within  the  usual  period. 
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[1]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  and 
upon  Writs  of  Error  from  that  Court  to  the  Exchequer  Chamber,  in 
Hilary  Term,  in  the  Eighth  Year  of  the  Reign  of  Victoria. 

The  judges  who  usually  sat  in  banco  in  this  term,  were,  Tindal,  C.  J.,  Maule,  J., 
Cresswell,  J.,  Erie,  J. 

Gibb  v.  King,  a  Prisoner.     Jan.  13,  1845. 

The  indorsement  of  a  judge  is  a  sufficient  authority  for  the  issuing  of  a  writ  of  habeas 
corpus  ad  satisfaciendum,  in  order  to  bring  up  a  prisoner  to  charge  him  in  execution. 
— The  85th  rule  of  H.  2  W.  4,  which  requires  a  prisoner  to  be  charged  in  execution 
within  two  terms  after  trial  or  judgment,  does  not  apply  to  the  case  of  a  prisoner 
in  criminal  custody. — This  court  has  no  power  to  issue  a  writ  of  habeas  corpus  ad 
satisfaciendum,  to  charge  in  execution  a  prisoner  in  custody  under  a  conviction  for 
a  misdemeanor. 

On  the  9th  of  December,  1843,  final  judgment  was  signed  against  the  defendant 
in  this  cause,  for  601.  4s.  On  the  6th  of  February,  1844,  the  defendant  was  con- 
victed of  a  misdemeanor,  and  sentenced  to  be  [2]  imprisoned  for  eighteen  calendar 
months  in  the  Queen's  prison  ;  and  on  the  10th  he  was  committed  to  the  custody  of 
the  keeper  of  that  prison.  Upon  the  22nd  of  Xovember,  1844,  the  plaintiff  sued  out, 
and  left  with  the  keeper  of  the  said  prison,  a  writ  of  habeas  corpus  ad  satisfaciendum, 
tested  in  the  name  of  Sir  N.  C.  Tindal,  commanding  him  that  he  should  have  the 
defendant  before  "  our  justices  at  Westminster,"  on  the  25th,  to  satisfy  the  judgment. 
The  prisoner  was  accordingly  brought  up  on  that  day,  to  be  charged  in  execution ; 
when  it  was  objected,  on  his  part,  that  the  writ  was  irregular  :  first,  because  more 
than  two  terms  had  elapsed  since  the  final  judgment  was  signed  ;  secondly,  because 
the  writ  had  issued  without  the  leave  of  the  court  or  a  judge.  It  was  also  contended, 
that  this  court  had  no  jurisdiction  to  remove  the  prisoner  from  criminal  custody,  for 
the  purpose  of  his  being  charged  in  execution  in  a  civil  suit.  The  court  adjourned 
the  consideration  of  the  matter  until  the  present  term,  with  liberty  to  the  defendant 
to  draw  up  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  writ  should  not  be 
set  aside  for  irregularity.     Against  this  rule, 

Channell,  Serjt.,  now  shewed  cause.  The  rule  of  court  of  H.  2  W.  4,  r.  85,  which 
requires  that  "  the  plaintiff'  shall  proceed  to  trial  or  final  judgment  against  a  prisoner 
within  three  terms  inclusive  after  declaration,  and  shall  cause  the  defendant  to  be 
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ilunged  in  execution  within  two  terms  inclusive  after  such  trial  or  judgment,"  applies 
only  to  eases  where  the  defendant  is  in  custody  at  the  suit  of  the  particular  plaintiff; 
Hall  v.  IFetherell  (2  Scott,  N.  R.  196).  [Maule  J.  The  plaintiff  may  not  know  that 
the  defendant  is  in  custody,  if  he  is  not  detained  at  his  suit.]  With  respect  to  the 
objection  that  this  writ  issued  [3]  without  the  leave  of  the  court  or  a  judge,  that  is 
sufficiently  answered  by  the  fact  that  it  bears  the  indorsement  of  one  of  the  judges ; 
and  that  is  the  only  mode  in  which  authority  for  issuing  the  writ,  is  given.  The 
more  important  question,  however,  is,  whether  or  not  the  statute  5  &  6  Vict.  c.  22, 
for  the  regulation  of  the  Queen's  prison,  has  effected  any  alteration  in  the  practice 
on  this  subject.  In  Walsh  v.  Davies  (2  New  Rep.  245)  it  was  held,  that  this  court 
had  no  jurisdiction  to  bring  up  a  defendant  out  of  a  criminal  custody,  for  the  purpose 
of  charging  him  in  execution  :  and  the  like  was  held  in  the  subsequent  case  of  Freeman 
v.  ir<st,»i  (1  Bingh.  221,  8  J.  B.  Moore,  81);  where  Dallas  C.  J.,  in  delivering  the 
judgment  of  the  court,  says  :  "It  appears  that  this  defendant,  after  being  surrendered 
before  Mr.  Justice  Park,  in  discharge  of  his  bail,  was  removed,  first,  to  the  King's 
Bench  prison,  and  afterwards  to  Clerkenwell  prison,  and  sentenced  to  an  imprisonment 
for  crime  ;  which  imprisonment  is  still  continuing.  Now,  in  order  to  charge  a  man  in 
execution,  the  custody  must  be  changed  to  the  prison  of  this  court.  Could  the  plaintiff 
do  this  without  the  assistance  of  this  court  ?  Certainly  not.  The  court  itself  has  no 
such  power  ;  for,  it  was  settled  in  Walsh  v.  Davies,  where  all  the  authorities  were 
weighed  and  considered,  that,  where  a  defendant  is  in  criminal  execution,  this  court 
cannot  charge  the  defendant  in  a  civil  action ;  for,  it  cannot  change  the  custody,  and 
then  commit  the  defendant  again  upon  the  criminal  matter.  It  is  true  that  was  only 
the  case  of  charging  him  with  a  declaration  ;  but  a  defendant  is  equally  entitled  to  a 
discharge  if  not  charged  with  a  declaration  in  due  time,  as  he  is  if  not  charged  in 
execution  in  due  time  ;  and,  if  not  entitled  to  be  discharged  in  the  one  case,  he  cannot 
be  [4]  in  the  other.  What  the  court  of  King's  Bench, — as  the  first  court  of  criminal 
jurisdiction  in  the  kingdom, — has  done  or  may  do,  in  cases  of  this  kind,  cannot  apply 
here  ;  for,  in  such  cases,  the  habeas  corpus  is  taken  out  on  the  crown  side  of  that  court ; 
and  it  has  been  long  decided  that  it  could  only  be  taken  out  on  the  crown  side."  In 
Jones  v.  Danvers  (5  M.  &  W.  234,  7  Dowl.  P.  C.  394),  Bayley  moved,  in  the  court  of 
Exchequer,  for  a  habeas  corpus  to  bring  up  the  defendant  for  the  purpose  of  charging 
him  in  execution.  His  affidavit  stated  that  the  defendant  was  under  military  arrest 
at  Woolwich,  under  circumstances  which  might,  or  might  not,  lead  to  a  court  martial. 
He  urged  that,  as  the  party  was  not  in  criminal  custody,  the  writ  ought  to  issue. 
But  the  court  said:  "We  cannot  bring  up  the  defendant  to  be  charged  in  execution, 
unless  he  is  in  the  custody  of  a  civil  gaol  keeper.  We  have  only  civil  jurisdiction, 
and  have  no  authority  to  change  the  custody  in  such  a  case  as  this."  Since  the  passing 
of  the  5  &  G  Vict.  c.  22,  the  Queen's  prison  being  the  gaol  of  this  as  well  as  of  the 
other  courts,  the  difficulty  suggested  in  these  cases  no  longer  exists.  [Maule  .T.  Tho 
question  is,  whether  the  writ  should  not  have  issued  from  the  crown  side  of  the  court 
of  Queen's  Bench,  as  suggested  in  Fririiian  v.  I  fusion.  If  this  had  been  a  suit  in  that 
court,  a  writ  of  habeas  corpus  issued  on  the  civil  side,  would  clearly  have  been  irregular.] 
The  court  of  Queen's  Bench  has  no  power  to  issue  process  returnable  in  this  court, 

Byles,  Serjt.,  in  support  of  the  rule.  A  writ  of  habeas  corpus  ad  satisfaciendum, 
issued  by  a  court  having  no  criminal  jurisdiction,  in  order  to  charge  a  defendant  in 
execution  in  a  civil  action,  is  clearly  irregular.  This  court  is  in  precisely  the  same 
situation,  in  respect  of  [5]  jurisdiction,  at  the  present  moment,  as  the  court  of  Queen's 
Bench  was  in  before  the  passing  of  the  ">  &  <i  Viet.  c.  22.  Walsh  v.  Davit  i  is  a  distinct 
authority  on  the  subject.  There,  Bayley,  Serjt.,  moved  fur  a  habeas  corpus  to  bring 
up  the  defendant,  a  prisoner  in  Cold  Hath  Fields  prison  for  a  conspiracy,  in  order  to 
charge  him  with  a  declaration  ;  but  the  court  refused  to  grant  the  rule :  and  Chambre  J. 
said  :  "This  cannot  be  done  without  changing  the  custody  of  the  defendant  ;  for,  the 
party  to  be  charged  must  either  be  in  custody  of  the  sheriff  Or  of  the  officor  of  this 
court.  In  the  case  of  Peter  Vergen's  Bail  (2  Sua.  1217)  the  court  of  King's  Bench 
directed  a  prisoner  convicted  of  felony,  to  be  brought  up,  that  the  bail  might  surrender 
him  to  the  marshal  ;  after  which,  the  court  remanded  him  to  Newgate  :  and  in  Fowler 
v.  Jinan  (1  Burr.  2034)  the  court  of  King's  Bench  made  a  similar  order;  but  the 
master  reported  that  the  habeas  corpus  must  be  on  the  crown  side.  Upon  the  same 
principle,  in  the  case  of  John  Taylor  (.'!  East,  232),  where  a  prisoner  in  the  custody 
of  the  keeper  of  Newgate,  under  a  warrant  of  commissioners  of  bankrupt,  was  brought 
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up  by  habeas  corpus,  the  court  determined,  that,  being  in  custody  on  criminal  process, 
the  habeas  corpus  ought  to  be  on  the  crown  side.  If  that  be  so,  this  court  cannot 
charge  the  defendant  in  a  civil  action ;  for,  if  upon  the  return  of  the  habeas  corpus  we 
should  find  the  custody  to  be  lawful,  we  must  send  the  defendant  back  again.  This 
court  cannot  change  the  custody,  and  then  commit  the  defendant  again  upon  the 
criminal  matter."  The  language  of  Dallas,  C.  J.,  in  Freeman  v.  Weston,  is  also  con- 
clusively in  point :  and  the  text  books  (d)  lay  it  down,  as  an  undoubted  rule  of  practice, 
that,  where  the  defendant  is  in  criminal  custody,  this  court  has  no  process  by  which 
[6]  they  can  reach  him  ;  and  that,  even  in  the  court  of  Queen's  Bench,  a  writ  of  habeas 
corpus  must  be  taken  out  on  the  crown  side,  in  order  to  enable  the  civil  side  to  deal 
with  the  matter.  It  may  lie  doubtful  even  whether  a  habeas  corpus  ad  satisfaciendum 
issued  on  the  crown  side  of  the  Queen's  Bench,  would  avail  in  a  case  like  this. 
Probably  the  proper  course  would  be,  to  sue  out  a  habeas  corpus  ad  subjiciendum, 
and  then  the  court  of  Queen's  Bench  might  direct  the  prisoner  to  be  brought  here  by 
habeas  corpus  ad  satisfaciendum.  But,  supposing  there  is  no  course  by  which  the 
plaintiff  could  bring  up  the  defendant  to  charge  him  in  execution,  that  will  make  no 
difference  :  he  may  wait  the  expiration  of  the  defendant's  term  of  imprisonment,  or  he 
may  sue  out  a  ca.  sa.,  and  lodge  it  with  the  keeper  of  the  Queen's  prison. 

Maule,  J. (a).  In  this  case  the  defendant  has  been  brought  up  to  be  charged  in 
execution  at  the  suit  of  the  plaintiff,  upon  a  writ  of  habeas  corpus  ad  satisfaciendum, 
issued  out  of  this  court.  Since  the  5  &  6  Vict.  c.  22,  a  person  in  the  Queen's  prison 
is  in  the  custody  of  the  same  officer  in  whose  custody  he  would  have  been,  if,  being 
at  large,  he  had  been  taken  under  a  ca.  sa.  The  case,  therefore,  stands  clear  of  the 
objection  that  this  is  an  attempt  to  change  the  custody.  But  the  question  is,  whether 
the  defendant  being  a  prisoner  under  sentence  of  the  court  of  Queen's  Bench  for  a 
misdemeanor,  he  can  properly  be  brought  here  under  a  writ  of  habeas  corpus  sued  out 
of  this  court.  Three  several  objections  have  been  urged  to  the  proceedings.  Two  of 
them,  viz.  that  the  writ  issued  without  the  leave  of  the  court  or  a  judge,  and  that 
it  was  not  issued  in  due  time,  have  been  already  disposed  [7]  of.  For,  as  to  the  first, 
it  seems  that  the  writ  was  sanctioned  by  the  indorsement  of  a  judge,  in  the  usual  way  ; 
and,  as  to  the  second,  inasmuch  as  the  custody  was  not  one  of  which  the  plaintiff  was 
bound  to  take  notice,  the  case  is  not  within  the  eighty-fifth  rule  of  H.  2  \V.  4.  This 
brings  us  to  the  main  question,  which  is,  whether  or  not  this  court  has  jurisdiction  to 
issue  such  a  writ.  It  seems  to  be  well  established,  that,  before  the  passing  of  the  late 
statute,  altering  the  constitution  of  the  prisons  of  the  several  courts  at  Westminster, 
the  course  pursued  in  the  court  of  Queen's  Bench,  to  charge  in  execution  a  prisoner 
in  criminal  custody,  was,  to  bring  him  up  by  a  writ  of  habeas  corpus  issuing  from  the 
crown  side  of  that  court:  and  there  is  nothing  whatever  in  that  act,  to  alter  the 
practice  of  the  court  of  Queen's  Bench  in  that  respect.  It  would  be  a  very  strange 
thing  to  hold  that  this  court  has  larger  powers  in  cases  of  this  sort  than  the  civil  side 
of  the  Queen's  Bench  has  or  ever  had.  On  this  ground,  therefore,  I  think  the  writ 
has  improvidently  issued,  and  that  the  rule  for  setting  it  aside  must  be  made  absolute. 

Cresswell,  J.     I  am  quite  of  the  same  opinion. 

Erle,  J.  I  am  also  of  opinion  that  the  rule  for  setting  aside  the  writ  of  habeas 
corpus  in  this  case  must  be  made  absolute  :  and  I  found  my  opinion  entirely  upon 
the  practice  of  the  court  of  Queen's  Bench  before  the  passing  of  the  5  &  6  Vict.  c.  22. 
If,  before  that  statute,  it  was  irregular  to  sue  out  a  habeas  corpus  on  the  civil  side  of 
the  court  of  Queen's  Bench,  under  circumstances  like  those  of  the  present  case,  it 
must  clearly  be  irregular,  since  the  statute,  to  issue  such  writ  out  of  this  court  under 
the  same  circumstances. 

Rule  absolute. 

[8]     Gilling  v.  Dugan.     Jan.  13,  1845. 

The  defendant  bought  goods  of  A.  at  Southampton,  which  were  sent  to  him  at  Southsea, 
in  Hampshire.  Two  months  afterwards  the  plaintiff  (for  whom,  it  appeared,  A.  as 
agent,  had  made  the  contract,)  sent  the  defendant  a  duplicate  invoice  inclosed  in 

(</)  See  Tidd's  Practice,  9th  edit.  p.  345,  Archb.  Pr.  7th  edit.  p.  855. 
(a)  Tindal,  C.  J.,  was  absent,  being  engaged  with  the  Lord  Chancellor  on  the 
discussion  of  the  claim  of  the  King  of  Hanover  to  certain  of  the  crown  jewels. 
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a  letter  posted  in  Middlesex.  In  reply  the  defendant  disclaimed  all  knowledge  of 
the  plaintiff,  but  admitted  the  contract  with  A.,  and  expressed  his  willingness  to 
pay  the  plaintiff,  provided  A.  authorized  him  so  to  do.  Held,  that  these  letters, 
A.'s  agency  being  proved,  were  sufficient  to  satisfy  the  plaintiff's  undertaking  to 
give  material  evidence  in  Middlesex. 

Debt,  for  goods  sold  and  delivered.  Plea,  never  indebted  :  whereupon  issue  was 
joined. 

The  venue,  which  had  originally  been  laid  in  Middlesex,  was  changed  to  Hampshire 
upon  the  usual  affidavit  (vide  post,  12,  n.),  but  was  restored  to  Middlesex  on  the 
plaintiff's  undertaking  to  give  material  evidence  in  that  county. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  first  sitting  at  Westminster  in 
Trinity  term  last.  The  facts  that  appeared  in  evidence  were  as  follows  : — In  October, 
1842,  the  defendant,  a  tradesman  at  Southsea,  in  Hampshire,  bought  of  one  Kerrison, 
who  carried  on  the  business  of  a  lead  and  colour  merchant  at  Southampton,  the  goods 
for  the  price  of  which  this  action  was  brought,  and  which  were  forwarded  to  the 
defendant  from  Southampton,  together  with  an  invoice  in  the  name  of  Kerrison,  dated 
at  that  place.  At  this  time  Kerrison  was  acting  as  the  agent  of  the  plaintiff,  a  lead 
and  colour  merchant  at  Limehouse,  in  Middlesex,  on  whose  account  the  goods  were 
sold.  Shortly  afterwards,  the  defendant  received  from  one  Johnson,  who  had 
succeeded  Grilling,  the  plaintiff,  in  the  business  at  Limehouse,  the  following  letter : — 

"Limehouse,  December  31st,  1842. 

"Sir, — I  was  given  to  understand  all  accounts  due  to  the  late  firm  of  H.  S.  Gilling 
had  been  sent  in.  It  would  appear  from  your  letter,  forwarded  me  from  Southampton, 
that  you  are  not  in  possession  of  such.  [9]  Lest  it  should  have  miscarried,  or  been 
otherwise  lost,  I  annex  you  duplicate  of  particulars.  Mr.  Gilling  having  fully  declined 
carrying  on  the  business  of  lead  and  colour  merchant  since  the  1st  November  last, 
accounts  for  some  little  irregularity,  and  which  I  trust  you  will  excuse. 

"  I  beg  leave  to  inform  you  that  I  have  purchased  all  the  remaining  stock  of 
Mr.  Gilling,  and  am  at  same  time  empowered  solely  to  collect  in  all  his  outstanding 
debts.  You  will  please,  therefore,  not  pay  the  amount  of  your  account  to  any  one 
but  nvj'self.  As  above,  I  hand  you  my  address,  where  all  future  applications  are  to 
be  made,"  &c. 

To  this  letter,  which  was  posted  in  Middlesex,  the  defendant  replied  as  follows  : — 

"Southsea,  Jan.  5th,  1843. 

"Sir, — In  answer  to  yours  the  1st,  I  beg  to  say  I  do  not  know  Mr.  Hilling  or  you, 
and  that  I  have  no  account  with  him  or  you  ;  and  that,  if  the  individual  mentioned 
in  your  letter,  Mr.  Gilling,  will  complete  the  order  I  gave  him,  or  will  tell  me  when1 
to  send  the  goods  he  has  forwarded,  being  part  of  the  order  given,  1  shall  feel  obliged. 
If  he  do  complete  the  order,  I  will  take  to  the  goods,  and  give  him  a  bill  at  three 
months,  in  March  next." 

Another  letter  (which  was  aot  produced)  demanding  a  settlement  of  this  account 
on  behalf  oi  Gilling,  was  sent  by  Johnson  on  the  12th  of  May  ;  to  which  the  defendant 

replied  as  follows  : 

"Southsea,  May  Kith,  1843. 
"Sir, — In  answer  to  yours  of  the  12th  instant,  1   beg  to  say  again  that  1   have  mm 
account  with  you  or  Mr.  Grilling,  as  my  letters  will  prove.     Hut,  as  you  wished  me  to 

write  to  Mi'.  Kerrison,  of  whom  I  bought  [10]  the  g Is,  I  did  so,  but  received  no 

answer, although  I  knew  he  was  in  Southampton.  If  you  will,  you  maywriteto  him  ; 
and,  if  he  will  agree  that  [[shall  pay  you  the  money  due  to  him  from  me,  you  can 
have  the  same  in  a  bill,  which,  if  he  please,  may  be  drawn  by  you,  he  giving  me  receipt 
for  the  same." 

On  the  27th  of  May,  the  defendant  again  addressed  Johnson,  as  follows  : 

"Southsea,  May  27th,  1843. 
"Sir, — I  must  plainly  tell  you  again,  1  have  no  account  with  Mr.  Gilling  or  you  j 
my  account  is  with  Kerrison,  as  can  be  proved  by  bis  own  letters  tome,  whioh  are 
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as  follows: — the  first,  from  Salisbury,  being  dated  September  24th,  1842,  soliciting 
an  order  from  me,  signed  W.  Kerrison.  Another,  from  Arundel  Street,  Strand, 
London,  October  14th,  1842,  closing  the  same  by  saying,  'waiting  your  further  orders, 

1  remain  yours,  W.  Kerrison.'  My  account  with  Mr.  Kerrison  is  under  401. ;  and  if 
he  will  give  me  an  order  to  pay  the  same  to  you  in  a  bill  at  three  months,  I  shall  have 
no  objection  :  otherwise,  I  shall  be  obliged  to  do  that  which  will  not  be  agreeable  to 
you.  If  you  are  his  creditor,  or  Mr.  Gifting,  it  will  be  your  interest  to  write  to  him, 
and  settle  the  same  immediately." 

On  the  part  of  the  defendant  it  was  submitted  that  the  plaintiff  had  failed  to 
comply  with  his  undertaking  to  give  material  evidence  in  Middlesex,  and  consequently 
must  be  nonsuited.  On  the  other  hand,  it  was  insisted  that  the  letters  of  the  31st 
of  December,  1842,  and  12th  of  May,  1843,  coupled  with  the  defendant's  answers 
thereto,  were  sufficient  evidence  of  a  contract  in  Middlesex  to  satisfy  the  condition  of 
the  rule. 

By  the  direction  of  the  learned  judge,  a  verdict  was  taken  for  the  plaintiff, 
damages  391.,  with  leave  for  the  [11]  defendant  to  move  to  enter  a  nonsuit,  if  the 
court  should  think  the  undertaking  had  not  been  satisfied. 

Shee,  Serjt.,  moved  accordingly.  He  submitted  that,  although  the  posting  of  a 
letter  might  be  material  evidence  in  the  county  in  which  it  was  posted ;  The  King  v. 
Sir  Francis  Bwdett  (4  B.  &  Aid.  95);  its  receipt  had  never  been  held  to  make  it 
material  evidence  in  the  county  in  which  it  was  received.  The  learned  serjeant 
referred  to  Curtis  v.  Drinbwater  (2  B.  &  Ad.  169),  Lindley  v.  Bates  (2  C.  &  J.  659, 
i'  Tyrwh.  746),  and  Collins  v.  Jenkins  (4  X.  C.  225,  5  Scott,  589). 

Byles,  Serjt.,  now  shewed  cause.     The  case  of  Lindley  x.  Bates  (2  C.  &  J.  659, 

2  Tyrwh.  746)  is  not  to  be  distinguished  from  the  present.  It  was  there  held  that 
an  undertaking  to  give  material  evidence  in  the  county  to  which  the  venue  is  restored, 
in  an  action  for  goods  sold  and  delivered,  is  satisfied  by  proof  of  letters,  containing 
invoice  of  goods,  having  been  put  into  the  post-office  in  that  county  at  the  time  the 
goods  were  forwarded.  [Erie,  J.  Any  evidence  tending  to  establish  the  issue,  or  to 
increase  the  damages,  satisfies  the  undertaking ;  much  weaker  letters  than  these  have 
been  held  sufficient.] 

Shee,  Serjt.  (with  whom  was  Poulden),  in  support  of  his  rule.  No  doubt,  very 
slight  evidence  is  required  to  satisfy  the  undertaking  ;  but  no  case  has  gone  the  length 
of  holding  that  evidence  such  as  that  given  here  will  do.  [Maule,  J.  The  letter  of 
the  31st  of  December,  1842,  coupled  with  the  defendant's  reply,  and  his  subsequent 
letters  in  answer  to  demands  of  payment,  proved  the  whole  case,  with  the  exception 
of  Kerrison's  agency.  [12]  Cresswell,  J.  The  letters  proved  that  the  defendant  had 
obtained  the  goods  from  the  person  carrying  on  business  at  Southampton :  they 
admitted  the  contract  with  Kerrison  ;  and  it  being  afterwards  proved  that  Kerrison 
was  the  agent  of  the  plaintiff,  how  can  it  be  said  that  they  were  not  material 
evidence?]  The  contract  was  made,  and  the  goods  delivered,  in  Hampshire  (a) ;  the 
invoice,  or  duplicate  of  particulars,  as  it  is  called,  which  was  inclosed  in  the  letter  of 
the  31st  of  December,  1842,  does  not  bring  the  case  within  the  principle  of  the 
decision  in  Lindley  x.  Bah*.  There,  the  invoice  came  with  the  goods  ;  here,  it  was 
neither  forwarded  at  the  time,  or  by  the  person  who  sent  the  goods.  Standing  alone, 
therefore,  the  letter  of  the  31st  of  December,  1842,  was  no  evidence  at  all :  and  it  can 
derive  no  aid  from  the  defendant's  letters  written  and  posted  in  Hampshire,  wherein 
he  distinctly  refuses  to  recognise  the  plaintiff  as  his  creditor.  If  this  sort  of  evidence 
be  held  sufficient  to  fulfil  the  undertaking  entered  into,  it  will  be  impossible  to 
change  the  venue  in  an  action  for  goods  sold  and  delivered. 

MauUE,  J.  There  can  be  no  doubt  that  the  evidence  given  in  this  case  to  satisfy 
the  plaintiffs  undertaking,  was  material.  The  moment  the  agency  of  Kerrison  was 
established,  the  correspondence  proved  the  whole  case.     The  defendant's  letter  of  the 

(a)  The  goods  appear  to  have  been  sold  at,  and  sent  from,  Southampton.  The 
county  of  the  town  of  Southampton  is  a  county  of  itself,  long  since  severed  from 
Hampshire  or  the  county  of  Southampton.  It  must  therefore  have  been  incorrectly 
sworn,  on  the  part  of  the  defendant,  that  the  whole  cause  of  action  arose  in 
Hampshire. 
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16th  of  May,  1843,  in  reply  to  the  letter  addressed  to  him  by  Johnson  on  the  12th, 
was  very  material. 

Cresswell,  J.,  and  Erle,  J.,  concurring, 

Rule  discharged. 

[13]     Gerisu  v.  Chartier.     Jan.  13,  1845. 

[S.  C.  14  L.  J.  C.  P.  84  ;  9  Jur.  69.] 

In  an  action  for  making  and  fixing  iron  railing  to  certain  houses,  belonging  to  the 
defendant,  the  defence  was,  that  the  credit  was  given  to  A.,  by  whom  the  houses 
were  built  under  a  contract,  and  not  to  the  defendant.  A.,  who  had  become  a 
bankrupt  since  the  railing  was  furnished,  being  called  as  a  witness,  and  having  stated 
that  the  order  was  given  by  him,  was  asked  what  was  the  state  of  the  account 
between  himself  and  the  defendant  in  reference  to  the  building  of  the  houses  at  the 
time  of  his  bankruptcy,  to  which  he  replied  that  the  defendant  had  over-paid  him 
by  3501. : — Held,  that  this  evidence  was  properly  received. 

Assumpsit,  to  recover  the  value  of  certain  iron  railing  and  iron  coping,  &c,  alleged 
to  have  been  made  by  the  plaintiff' on  the  order  of  the  defendant.  The  first  count  of 
the  declaration  alleged  a  contract  for  making  and  fixing  iron  railing  and  coping  for 
twelve  houses  ;  that  the  contract  was  performed  by  the  plaintiff  as  to  six  of  the  houses, 
and  that  the  defendant  discharged  him  from  the  performance  of  it  as  to  the  other  six, 
and  would  not  permit  him  to  fix  the  railing  to  those  houses,  and  refused  to  pay.  There 
was  a  second  special  count  alleging  a  similar  contract  as  to  certain  fences  and  gates  ; 
and  also  counts  for  work  and  labour,  goods  sold  and  delivered,  and  on  an  account 
stated.  The  defendant  pleaded  non  assumpsit,  and  also  several  special  picas,  upon 
which  no  question  arose.     The  particulars  of  the  plaintiff's  demand  were  as  follows  : — 

"This  action  is  brought  to  recover  the  sum  of  1571.  13s.  9d.,  in  respect  of  the 
following  items  : — 

"To  preparing  and  fixing,  to  six  houses,  strong  iron  railing,       £     s.     d. 
on  very  superior  saddle-back  coping,  as  agreed,  at  101.  per 
house  .  .  .  .  .  .  60     0     0 

To  preparing  and  fixing  five  cross  road  fences,   145  feet,  at 

2s.  9d.  .  .  .  .  .  .  .       22   13     9 

To  preparing,  for  six  houses,  iron  railing  and  coping  to  your 

order,  now  ready  to  fix,  as  above      .  .  .       60     0     0 

[14]  To  an  extra  cross  fence  prepared,  and  to  an  extra  for 
making  coach-gates  to  your  order,  after  the  others  being 
made  .  .  .  .  .  .  15     0     0 


.£157   13  9 


"The  plaintiff  also  seeks  to  recover  the  above  sum  of  1571.  13b.  I'd.  under  an 
account  staled  between  the  plaintiff  and  (lie  defendant. 

"  Above  arc  the  particulars  of  the  plaintiff's  demand  for  which  this  aotion  is 
brought;  and  the  plaintiff  will  rely  on  the  whole,  or  any  part,  of  the  declaration,  for 
the  recovery  thereof." 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in  London  in  Trinity 

term  last.  The  plaiutill'  ha\  ing  called  two  witnesses,  who  proved  a  prima  facie  0880, 
the  defendant  called  one  Amos,  a  builder,  for  the  purpose  of  shew  ing  t  hat  the  Order 
for  the  goods  had  been  given  by  him,  and  not  by  the  defendant.  The  substance  of 
In  evidence  was,  that  he,  the  witness,  having  taken  eight  acres  oi  building  laud  at 
Hackney,  underlet  a  portion  of  it  to  the  defendant  Chartier,  for  whom  he  contracted 
to  I  ii  i  ill  I  thereon  six  cottages,  at  a  certain  pine  ;  and  thai  he,  the  «  it  ne88,  contemplating 
the  erection  of  other  six  cottages  adjoining  those  of  Chartier,  gave  an  order  to  the 
plaintiff,  on  his  own  account,  for  the  railing,  &o.  for  the  twelve  cottages,  Chartier  being 
present  The  contract  between  Chartier  and  Amos  was  offered  in  evidence;  but, 
being  objected  to  on  the  part  of  the  plaintiff,  it  was  withdrawn.  The  defendant's 
counsel  proposed  to  ask  Amos,  who  had  become  a  bankrupt  since  this  transaction  tool 
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place,  what  was  the  state  of  the  account  between  him  and  Chartier  at  the  time  of  his 
bankruptcy.  This,  however,  was  objected  to  ;  and  the  learned  judge  thought  it  not 
the  proper  form  in  which  to  put  the  question.  Amos  was  then  [15]  asked — "  Have 
you  received  money  from  Chartier,  in  advance,  on  account  of  these  cottages  1 "  To 
which  he  answered  in  the  affirmative.  He  was  further  asked  : — "  Including  the  charge 
which  you  had  against  him  for  the  iron  railings,  and  other  parts  of  the  building,  at  the 
time  of  your  bankruptcy,  how  was  the  balance  of  the  account  between  you  and  Chartier?" 
To  which  his  reply  was:  "He  had  overpaid  me  by  3501." 

On  the  part  of  the  plaintiff  it  was  insisted  that  the  state  of  the  account  between 
Amos  and  Chartier  was  not  admissible  in  evidence  ;  that  it  was  res  inter  alios  acta  ; 
and  that  the  inquiry  was  calculated  improperly  to  influence  the  jury. 

The  learned  judge,  however,  thought  the  evidence  admissible  to  shew,  as  a  fact, 
that  the  defendant  had  actually  paid  Amos,  the  person  with  whom  he  had  contracted, 
for  the  railing  for  which  the  plaintiff  sought  to  charge  him  in  this  action. 

The  jury  having  returned  a  verdict  for  the  defendant, 

Shee,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  foregoing 
questions,  as  to  the  state  of  the  account  between  Amos  and  Chartier,  ought  not  to  have 
been  allowed  to  be  put. 

Byles,  Serjt.  (with  whom  was  Butt),  shewed  cause.  The  question  being  by  whom 
the  order  for  the  goods  was  given,  it  was  material  for  the  defendant  to  shew  that 
Amos,  and  not  himself,  was  the  real  debtor.  The  evidence  was  important,  and  was 
clearly  admissible.  The  defendant  dealt  with  Amos,  and  paid  him.  The  inquiry 
objected  to  was  most  cogent  evidence  to  shew  that  the  relation  of  principal  and  agent  did 
not  (as  had  been  suggested  on  the  other  side,)  subsist  between  Amos  and  the  defendant, 
but  that  the  order  for  the  goods  was  given  by  Amos  on  his  own  account.  It  shewed 
that  [16]  Amos  was  the  principal,  and  that  the  plaintiff  knew  it.  Dt  Riitzem  v.  Fmr  (a). 
Suppose  there  was  any  doubt  as  to  the  admissibility  of  the  evidence,  it  was  not 
necessary  to  the  defendant's  case,  as  it  lay  upon  the  plaintiff  to  establish  a  contract 
between  the  defendant  and  himself.  [Maule  J.  You  might  have  done  very  well 
without  it.]  The  defendant's  case  was  so  strong  without  it,  that,  if  the  verdict  had 
been  for  the  plaintiff,  if  must  have  been  set  aside.  In  Crease  v.  Barrett  (1  C.  M.  &  R. 
919,  5  Tyrwh.  45.S.  And  see  2  M.  &  G.  627),  it  was  held  that  where  evidence  has 
been  improperly  rejected,  the  party  offering  it  is  entitled  to  a  new  trial,  unless  a 
verdict  for  that  party  would  lie  clearly  against  the  weight  of  evidence,  even  with  the 
addition  of  the  rejected  evidence.  This  exception  applies  as  well  to  the  admission  as 
to  the  rejection  of  evidence.  [Erie  J.  In  Creast  v.  Barrett,  a  new  trial  was  granted.] 
But  the  court  say  :  "In  some  cases,  no  doubt,  the  court  may  refuse  a  new  trial  when 
the  witness  has  been  improperly  rejected  ;  as,  where  the  fact  which  such  evidence  was 
to  establish,  was  proved  by  another  witness,  and  not  disputed  ;  Edwards  v.  Evans 
(•'!  East,  451);  or  where,  assuming  the  rejected  evidence  to  have  been  received,  a 
verdict  in  favour  of  the  party  for  whom  it  was  offered  would  have  been  clearly  and 
manifestly  against  the  weight  of  evidence,  and  certainly  set  aside,  upon  application  to 
the  court  as  an  improper  verdict  We  cannot  say,  however  strong  our  opinion  may 
be  on  the  propriety  of  the  present  verdict,  that,  if  the  lease  had  been  received,  it 
would  have  had  no  effect  with  the  jury,  nor  that  it  is  clear  beyond  all  doubt,  if  the 
verdict  had  been  for  the  defendant,  that  it  would  have  been  set  aside  as  improper" 
(1  C.  M.  &  R.  933).  The  court  therefore  [17]  fully  recognizes  the  exception,  although 
they  hold  that  the  particular  case  does  not  fall  within  it. 

Shee,  Serjt.  (with  whom  was  Bramwell),  in  support  of  his  rule.  The  evidence  in 
question  was  not  pertinent  to  the  issue  between  the  plaintiff  and  defendant,  and  was 
only  calculated  unfairly  to  influence  the  minds  of  the  jury.  The  plaintiff  was  no  party 
to  the  statement  of  accounts  between  the  defendant  and  Amos. 

Maule,  J.  The  evidence  was  material,  and  was  properly  admitted.  It  tended  to 
shew  that  the  defendant  was  not  seeking  to  evade  payment  for  goods  ordered  for  his 
benefit,  but  that  he  had  actually  paid  the  person  with  whom  alone  he  had  contracted. 
It  shewed  that  the  defendant  conducted  himself  like  a  party  who  was  dealing  with 
Amos  as  a  principal,  and  not  as  an  agent.  The  jury  might  probably  have  come  to  the 
same  conclusion  without  the  evidence. 

(a)  4  A.  &  E.  53,  5  N.  &  M.  617,  overruling  Doe  dem.  Lord  Teynham  v.  Tyler, 
6  Biugh.  561,  4  Moo.  &  P.  377. 
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Cresswell,  J.  I  entertained  some  doubt  at  the  trial  whether  the  evidence  in 
question  was  not  res  inter  alios  acta :  but  I  am  now  clearly  of  opinion  that  it  was 
properly  admitted.  A  considerable  body  of  evidence  had  been  given  by  the  plaintiff 
to  shew  that  Amos  interfered  in  the  matter  as  the  defendant's  agent,  which  this 
evidence  went  directly  to  negative. 

Erle,  J.  In  an  action  for  goods  sold  and  delivered,  a  general  form  of  defence  is, 
"I  am  liable  to  pay  another  person,"  and  in  such  cases  the  jury  usually  come  to  the 
conclusion  that  the  defendant  wants  to  keep  the  goods  without  paying  for  them. 
Here,  therefore,  it  was  material  for  the  defendant  to  shew  the  bona  fides  of  his 
defence,  by  proving  payment  to  such  third  person  ;  and  that  was  the  effect  of  the 
evidence  in  question. 

Rule  discharged. 

[18]  James  Eliot  v.  Thomas  Allen,  William  Thomas  Tyas,  William 
Western,  William  Hicks,  James  Ellis,  Robert  Semple,  and  William 
Beavan.     Jan.  13,  1845. 

[S.  C.  14  L.  J.  C.  P.  136.     Referred  to,  Dawson  v.  M'Clelland,  [1899]  2  Ir.  R.  493.] 

In  trespass  against  several  defendants,  where  all  are  implicated  in  one  joint  act  of 
trespass,  the  damages  must  be  assessed  against  all  jointly,  though  all  may  not  have 
been  equally  culpable. — By  an  act  for  regulating  the  relief  and  employment  of  the 
poor  of  the  parish  of  A.,  and  for  other  local  purposes,  it  is  enacted  that  no  action 
shall  be  commenced  against  any  person  for  any  thing  done  in  pursuance  of  that  act, 
until  after  twenty-one  days'  notice,  &c.  In  trespass  against  parish  officers  appointed 
under  the  act,  for  imprisoning  the  plaintiff  in  the  workhouse  upon  a  supposition  that 
he  was  in  a  dangerous  state  of  insanity  :  — Held,  that  the  defendants,  not  having 
pursued  the  course  pointed  out  to  parish  officers  by  the  9  G.  4,  c.  40,  with  regard 
to  pauper  lunatics,  and  therefore  not  being  protected  by  that  act,  were  not  entitled 
to  notice  of  action  under  the  local  act. 

Trespass.  The  declaration  stated  that  the  defendants,  on  the  29th  of  November, 
1842,  with  force  and  arms,  assaulted  the  plaintiff,  and  then  seized  and  laid  hold  of  him, 
and  with  great  force  and  violence  pulled  and  dragged  him  about,  and  then  forced  and 
put  upon  him  a  strait-waistcoat,  and  then  imprisoned  the  plaintiff,  and  forced  and 
compelled  him  to  go,  and  caused  him  to  be  forcibly  carried  and  conveyed  to  a  certain 
workhouse,  and  there  imprisoned  the  plaintiff,  and  kept  and  detained  him  iu  prison 
there,  and  amongst  divers  paupers,  and  divers  diseased,  disordered,  and  dirty  persons, 
without  any  reasonable  or  probable  cause  whatsoever,  for  a  long  space  of  time,  to  wit, 
for  the  space  of  one  week,  then  next  following ;  and  at  the  expiration  of  that  time, 
to  wit,  on  the  6th  of  December,  L842,  with  force  and  arms,  forcibly  carried  and  con- 
rayed  the  plaintiff  to  a  certain  police-office,  and  before  one  J.  B.  (!.,  Esq.,  then  there 

sitting  as of  the  metropolitan  police  magistrates,  when  the  plaintiff  was  discharged 

out  of  the  said  custody  and  imprisonment  j  and  by  means  of  the  premises,  he  the 
plaintiff  during  the  time  aforesaid  suffered  and  underwent  great  pain  and  anguish  of 
body  and  mind,  &c.  &c. 

[19]  The  defendants  (with  the  exception  of  Beavan,  who  suffered  judgment  by 
default,)  pleaded  -first,   not  guilty.     Secondly,  that,  before  and  at  the  time  of  the 

committing  of  the  trespasses   in  the  declaration    mentio I,  the  defendants  Allen, 

Tyas,  and  Western,  were  overseers  of  the  poor  of  the  parish  of  St.  Mary,  Islington, 
in  the  county  of  Middlesex,  duly  and  according  to  law  in  that  In-half  ((instituted  and 
appointed  ;  that  the  defendant  Hicks  was  the  relieving  officer  of  the  said  parish,  duly 
and  according  to  law  in  that  behalf  appointed;  that  the  defendant  Ellis  was  the 
master  of  the  workhouse  of  the  said  parish,  in  like  manner  appointed  ;  and  that  the 
defendant  Semple  was  the  medical  officer  of  the  said  parish,  in  like  manner  appointed  : 
that  the  defendants  respectively,  in  such  their  respective  capacities,  were  respectively 
entrusted  with  the  control  and  management  and  superintendence  of  the  Baid  work- 
house, and  of  the  inmates  thereof,  and  of  tin-  poor  of  such  parish  who  were  chargeable 
thereto,  and  the  sending  to  and  receiving  them  into  the  said  workhouse ;  that  the 
defendants  in  their  respective  capacities  as  aforesaid,  before  the  committing  of  the 
said  several  trespasses  in  the  declaration  mentioned,  to  wit,  on  the  28th  of  November, 
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1842,  had  received  information,  which  they  verily  believed  to  be  true,  that  the  plaintiff 
was  then  in  a  certain  dwelling-house  in  the  said  parish,  with  no  apparent  means  of 
support,  and  was  a  lunatic  and  in  an  unsound  state  of  mind,  and  incapable  of  taking 
care  of  himself  or  controlling  his  actions,  and  was  also  behaving  in  a  violent,  uncon- 
trollable, and  insane  manner,  and  was  likely  to  injure  himself  and  others,  and  to 
endanger  his  own  life  and  that  of  others,  and  that  no  one  could  discover  who  he  was, 
nor  what  was  the  place  of  his  legal  settlement ;  and  therefore  the  defendants,  in  such 
their  respective  capacities  as  aforesaid,  did,  as  was  their  duty  in  that  behalf,  make 
immediate  inquiry  into  the  premises,  and  did  dis-[20]-cover,  and  the  fact  then  was, 
that  the  plaintiff  was  then  in  the  said  dwelling-house,  and  had  no  apparent  means  of 
support,  and  was  then  a  lunatic  and  of  unsound  mind  and  incapable  of  taking  wire  of 
himself  or  controlling  his  actions,  and  behaving  in  a  violent,  uncontrollable,  and  insane 
manner,  and  likely  to  injure  himself  and  others,  and  to  endanger  his  own  life  and  that 
of  others,  and  that  he  could  give  no  account  of  himself,  nor  could  any  one  discover 
which  was  the  place  of  his  legal  settlement ;  and  thereupon,  because  it  was  absolutely 
necessary,  in  order  to  take  care  of  and  protect  the  plaintiff  and  prevent  him  from 
injuring  himself  and  others,  and  endangering  the  lives  of  himself  and  others,  and 
because  the  defendants  could  not  otherwise  take  care  of  and  protect  the  plaintiff  and 
prevent  him  from  injuring  himself  and  others,  and  endangering  his  own  life  and  that 
of  others,  they  did,  to  wit,  on  the  day  and  year  in  the  declaration  in  that  behalf 
mentioned,  necessarily  and  unavoidably  seize  and  lay  hold  of  the  plaintiff  and  put 
upon  him  a  strait-waistcoat,  the  same  being  then  necessary  in  that  behalf,  and  carry 
and  convey  him  to  the  said  workhouse,  the  same  being  a  proper,  safe,  and  convenient 
place  in  that  behalf,  using  no  more  force  and  violence  or  constraint  than  was  necessary, 
reasonable,  and  proper,  in  that  behalf,  and  did  remove  the  said  strait- waistcoat  as  soon  as 
it  was  safe  so  to  do,  to  wit,  on  the  morning  next  ensuing  the  day  on  which  the  plaintiff 
had  been  so  brought  to  the  said  workhouse,  and  did  also  keep  and  detain  the  plaintiff 
in  the  said  workhouse  for  a  reasonable  time  in  that  behalf,  to  wit,  the  time  in  the 
declaration  in  that  behalf  mentioned,  and  no  more,  for  the  purpose  of  taking,  and  did 
then  take,  due  and  proper  care  of  the  plaintiff,  and  made  all  due  and  proper  inquiries 
concerning  the  plaintiff  and  the  place  of  his  legal  settlement ;  and  because,  at  the 
expiration  of  the  said  week,  the  plaintiff  was  not  recovered  of  his  malady  [21] 
aforesaid,  but  continued  of  unsound  mind  and  incapable  of  protecting  himself  or  of 
controlling  his  actions,  and  likely  to  injure  both  himself  and  others,  and  endanger 
the  lives  of  himself  and  others,  and  the  defendants  could  not  discover  who  he  was, 
nor  to  what  parish  he  was  legally  chargeable,  they  did  afterwards,  to  wit,  on  the  day 
and  year  in  that  behalf  in  the  declaration  mentioned,  carry  and  convey  the  plaintiff 
to  the  said  police-office  in  the  declaration  mentioned,  to  give  information  of  the  state 
of  the  plaintiff  to  the  said  magistrate  in  the  declaration  mentioned,  to  be  dealt  with 
accordingly  ;  as  they  lawfully  might,  for  the  cause  aforesaid — verification. 

Thirdly,  as  to  imprisoning  the  plaintiff  and  keeping  and  detaining  him  in  the  said 
workhouse,  to  wit,  for  the  time  in  the  declaration  in  that  behalf  mentioned,  and 
carrying  and  conveying  the  plaintiff  to  the  said  police-office  as  in  the  declaration  also 
mentioned — that,  before  and  at  the  time  of  the  committing  of  the  trespasses  in  the 
introductory  part  of  this  plea  mentioned,  the  defendants  were  respectively  such  over- 
seers of  the  poor,  relieving  officer,  master  of  the  said  workhouse,  and  medical  officer, 
as  in  the  said  last  plea  mentioned,  and  as  such  had  the  care  and  control,  management, 
and  superintendence  of  the  said  workhouse  therein  also  mentioned,  and  the  inmates 
thereof,  and  the  receiving  into  the  said  workhouse  the  poor  of  the  said  parish  :  that, 
before  and  at  the  time  of  the  committing  of  the  said  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  the  plaintiff  had  been  brought  to  the  said  workhouse  as, 
and  the  plaintiff  was  then,  a  person  of  unsound  mind,  and  incapable  of  taking  care  of 
himself  or  of  controlling  his  actions,  and  likely  to  injure  himself  and  others,  and  to 
endanger  his  own  life  and  that  of  others,  if  not  restrained  and  prevented  from  so 
doing,  and  who  had  no  then  present  means  of  subsistence,  and  could  give  no  account 
of  himself  or  of  the  parish  to  which  he  was  legally  chargeable,  [22]  and  who  was  then 
a  person  fit  and  proper  to  be  received  into  the  said  workhouse,  and  whom  the  defen- 
dants in  such  their  respective  capacities  as  aforesaid  were  then  bound  to  receive  :  and 
that,  during  all  the  time  last  aforesaid,  the  plaintiff  was  a  person  of  unsound  mind, 
and  incapable  of  taking  care  of  himself  or  of  controlling  his  actions,  and  was  likely  to 
injure  himself  and  others,  and  endanger  his  own  life  and  that  of  others;  and  there- 
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upon,  because  it  was  absolutely  necessary,  in  order  to  take  care  of  and  protect  the 
plaintiff,  and  because  he  could  not  be  otherwise  taken  care  of  and  protected,  and 
because  he  would  otherwise  have  injured  himself  and  others,  and  endangered  the 
lives  of  himself  and  others,  and  that  the  defendants  might  have  time  to  discover 
who  the  plaintiff  was,  and  to  what  parish  he  was  legally  chargeable,  the  defendants 
did,  necessarily  and  unavoidably,  for  the  reasons  and  purposes  last  aforesaid,  imprison 
the  plaintiff  and  keep  and  detain  the  plaintiff  as  in  the  introductory  part  of  this  plea 
mentioned,  using  no  unnecessary  violence  to  the  plaintiff,  nor  keeping  the  plaintiff  so 
imprisoned  and  detained  for  any  longer  time  than  was  necessary  and  proper  for  the 
reasons  and  purpose  aforesaid,  and  did,  at  the  end  of  such  detaining  and  imprisoning, 
carry  and  convey  the  plaintiff  to  the  said  police-office,  to  give  information  to  the  said 
magistrate  in  the  declaration  mentioned  of  the  state  of  the  plaintiff,  in  order  that  the 
plaintiff  might  be  dealt  with  according  to  law,  as  they  lawfully  might,  for  the  cause 
aforesaid — verification. 

Fourthly, — as  to  the  trespasses  in  the  introductory  part  of  the  last  plea  mentioned, 
— leave  and  licence. 

Fifthly,  that  the  trespasses  in  the  declaration  mentioned  were  acts,  and  each  and 
every  one  thereof  was  an  act,  done  and  committed  by  the  defendants  after  the  passing 
of  a  certain  act  of  parliament  made  and  passed  in  the  5th  year  of  the  reign  of  G.  4, 
intituled  "  An  act  [23]  to  repeal  several  acts  for  the  relief  and  employment  of  the  poor 
of  the  parish  of  St.  Mary,  Islington,  in  the  county  of  Middlesex,  for  lighting  and 
watching  and  preventing  nuisances  and  annoyances  therein,  for  amending  the  road 
from  Highgate  through  Maiden  Lane,  and  several  other  roads  in  the  said  parish,  and 
for  providing  a  chapel  of  ease  and  an  additional  burial-ground  for  the  same,  and  to 
make  more  effectual  provisions  in  lieu  thereof ; "  and  also  after  the  passing  of  a  certain 
other  act  of  parliament  made  and  passed  in  the  session  of  parliament  held  in  the  5  &  6 
Vict.  (c.  97),  intituled  "  An  act  to  amend  the  laws  relating  to  double  costs,  notice  of 
action,  limitation  of  action,  and  pleas  of  the  general  issue,  under  certain  acts  of  parlia- 
ment : "  and  that  the  trespasses  in  the  declaration  mentioned  were  things,  and  each 
and  every  of  the  said  trespasses  was  a  thing,  done  in  pursuance  of  the  act  of  parliament 
in  this  plea  first  above  mentioned  ;  and  that  no  notice  of  commencing  this  action  was 
given  to  the  clerk  to  the  trustees  in  the  said  first  act  mentioned  one  calendar 
month  before  the  commencing  of  the  said  action,  pursuant  to  the  statutes  in  such  case 
made  and  provided — verification. 

The  plaintiff  joined  issue  on  the  first  plea,  replied  de  injuria  to  the  second  and 
third,  traversed  the  leave  and  licence  alleged  in  the  fourth,  and,  to  the  fifth,  replied 
that  the  trespasses  in  the  declaration  mentioned  were  not,  nor  were  any  of  them,  things, 
oor  was  either  of  them  a  thing,  done  in  pursuance  of  the  said  act  of  parliament  in 
that  plea  first  mentioned,  modo  et  forma.     Issue  thereon. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  at  Westminster  after  last 
Easter  Term.  It  appeared  that,  in  the  month  of  November,  L842,  information  was 
eonveyed  to  Messrs.  Tyas  and  Western,  the  two  overseers  of  the  poor  of  the  parish 
of  St.  Mary,  Islington  [24]  (appointed  under  a  local  act,  5  (4.  I,  e.  exxv.  s.  :il),  by 
the  landlord  of  the  house  in  which  the  plaintiff  resided,  and  also  by  a  letter  addressed 
to  them  by  the  chief  clerk  at  the  police-office  Clerkenwell,  pursuant  to  a  direction  from 
Doe  of  the  sitting  magistrates,  that  the  plaintiff  was  in  a  dangerous  state  of  insanity 
and  in  circumstances  of  great  apparent  destitution;  whereupon  they  sent  Sicks,  the 
relieving  officer,  accompanied  by  Beavan,  to  convey  him  to  the  workhouse.  The  defen- 
dants Hicks  and  Beavan  accordingly  proceeded  to  the  residence  of  the  plaintiff,  placed 
a  Strait-waistcoat  upon  him,  and  forcibly  carried  him  to  the  workhouse;,  where  he  was 
received  and  detained  by  Kllis,  the  master.  On  the  following  morning  the  plaintiff 
was  seen  by  the  defendant  Scmple,  the  parish  surgeon,  who  directed  that  he  should 
be  released  from  personal  restraint.  After  ha\  bag  been  kept  a  week  in  the  workhouse, 
the  plaintiff  was  taken  by  Hicks,  accompanied  by  Semple,  before  the  magistrate  at  the 
Clei'keinvell  police-office,  who,  conceiving  that  there  was  aojpretence  Eor  dealing  with 
him  as  an  insane  person,  under  the  statute  9  (i.  1,  c.  40,  ordered  his  immediate 
discharge. 

Conflicting  testimony  was  given  as  to  the  state  of  mind  of  the  plaintiff  at  the  time 
of  this  transaction,  and  also  as  to  his  pecuniary  eireuiuslanecs  ;  the  plaintiffs  witnesses 
stating,  that,  though  somewhat  eccentric  in  his  habits,  he  was  perfectly  competent  to 
take  care  of  himself,  and   that,  though   not  in   very  flourishing  circumstances,  he  was 
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far  from  being  destitute  of  friends  able  and  willing  to  assist  him  ;  the  defendants' 
witnesses,  on  the  other  hand,  detailing  a  variety  of  acts  and  conduct  inconsistent  with 
the  plaintiff's  sanity,  or  his  ability  to  govern  himself  with  safety  to  himself  or  others. 

On  the  part  of  the  defendants  it  was  submitted  that  the  plaintiff  was  not  entitled 
to  recover,  inasmuch  as  there  had  been  no  notice  of  action,  as  required,  it  was  [25] 
contended,  by  the  148th  section  of  the  5  G.  4,  c.  cxxv.(a).  For  the  plaintiff  it  was 
insisted,  that  the  trespass  complained  of  was  not  a  thing  done  in  pursuance  or  under 
colour  of  the  local  act ;  neither  were  the  defendants  within  the  protection  of  the  9  G-.  4, 
c.  40,  with  the  provisions  of  which  they  had  failed  to  comply.  The  objection  was 
over-ruled. 

His  lordship,  in  summing  up,  told  the  jury,  that,  upon  this  declaration,  the  plaintiff 
could  only  recover  damages  against  all  the  defendants  jointly  in  respect  of  any  joint 
act  of  trespass  committed  or  assented  to  by  all  of  them  :  and,  after  communicating  to 
the  respective  counsel  [26]  the  mode  in  which  he  proposed  to  put  the  case  to  the 
jury,  he  left  it  to  them  to  say  whether  or  not  at  the  time  of  the  committing  of  the 
trespasses  complained  of  the  plaintiff  was  a  dangerous  lunatic  and  in  a  state  of 
destitution. 

The  jury  returned  a  verdict  for  the  plaintiff  against  all  the  defendants  except 
Allen  ;  damages  4001. 

Shee,  Serjt.,  in  Trinity  Term  last,  moved  to  enter  a  nonsuit,  on  the  ground  of  the 
absence  of  a  notice  of  action ;  or  for  a  new  trial,  on  the  grounds  of  misdirection,  that 
the  verdict  was  against  evidence,  and  that  the  damages  were  excessive.  If  several 
defendants  are  jointly  found  guilty  of  one  trespass,  joint  damages  must  be  assessed 
against  them  all ;  but,  where  the  acts  of  trespass  charged  are,  in  their  nature,  severable, 
so  that  some  may  be  found  guilty  of  part,  and  others  of  other  part,  the  damages  may 
be  separately  assessed  accordingly.  The  Lord  Chief  Justice,  therefore,  erred  in 
telling  the  jury  that,  upon  this  record,  they  could  only  give  joint  damages  against  all 
the  defendants.  The  consequence  of  that  direction  was,  that  heavy  damages  were 
given  against  some  of  the  defendants  who  did  comparatively  little  of  that  which  is 
complained  of.  The  defendant  Semple,  for  instance,  was  no  party  to  the  removal  of 
the  plaintiff  to  the  workhouse,  or  to  placing  him  under  the  restraint  of  a  strait-waist- 
coat;  that  was  the  act  of  Hicks  and  Beavan  only:  and,  although  Semple  appeared 
before  the  magistrate,  he  did  so  only  in  his  capacity  of  medical  officer,  to  speak  to  the 
state  of  the  plaintiff.  Again,  Ellis,  the  master  of  the  workhouse,  did  no  more  than 
receive  the  plaintiff,  as  he  was  bound  to  do,  when  brought  there.  [Tindal,  C.  J.  All 
the  defendants  were  shewn  to  have  been  parties  assenting  to  the  trespass.]  In  Austen 
v.  Willward  (Cro.   Eli/..  860),  in  trespass  for  [27]  a  battery,  two  of  the  defendants 

(a)  Which  enacts,  "  that  no  action  or  suit  shall  be  commenced  against  any  person 
for  any  thing  done  in  pursuance  of  this  act,  until  twenty-one  days'  notice  shall  be 
thereof  given  in  writing  to  the  clerk  to  the  said  trustees,  nor  after  sufficient  satisfac- 
tion, or  tender  thereof,  hath  been  made  to  the  party  or  parties  aggrieved,  nor  after 
six  calendar  months  next  after  the  fact  committed  for  which  such  action  or  suit  shall  be 
so  brought  ;  that  all  such  actions  or  suits  shall  be  laid  and  tried  in  the  county  or  place 
where  the  cause  of  action  shall  have  arisen  ;  and  that  the  defendant  or  defendants  in 
such  action  or  suit,  and  every  of  them,  may  plead  the  general  issue,  and  give  this  act,  and 
the  special  matter,  in  evidence  at  any  trial  or  trials  which  shall  be  had  thereupon,  and 
that  the  matter  or  thing  for  or  on  which  such  action  or  suit  shall  be  brought,  was  done 
in  pursuance  and  by  authority  of  this  act ;  and  if  the  said  matter  or  thing  shall  appear 
to  have  been  so  done,  or  if  it  shall  appear  that  such  action  or  suit  was  brought  before 
twenty-one  days'  notice  thereof  given  as  aforesaid,  or  that  such  sufficient  satisfaction 
was  made  or  tendered  as  aforesaid,  or  that  such  action  or  suit  was  not  commenced 
within  the  time  limited,  or  was  laid  in  any  other  county  or  place  than  as  aforesaid,  then 
the  jury  shall  find  for  the  defendant  or  defendants  therein  ;  and  if  a  verdict  shall 
be  found  for  the  defendant  or  defendants,  or  if  the  plaintiff  or  plaintiffs  in  such  action 
or  suit  shall  be  nonsuited,  or  suffer  a  discontinuance  of  such  action  or  suit,  or  if  upon 
a  demurrer  in  such  action  or  suit,  judgment  shall  be  given  for  the  defendant  or  defen- 
dants therein,  then  and  in  either  of  the  cases  aforesaid,  such  defendant  or  defendants 
shall  have  treble  costs,  and  shall  have  such  remedy  for  recovering  the  same  as  any 
defendant  or  defendants  may  have  for  his,  her,  or  their  costs  in  other  eases,  by  law." 

See  the  o  &  G  Vict.  c.  97,  ss.  3,  4,  5. 
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pleaded  son  assault  demesne ;  the  third  pleaded  not  guilty  ;  both  issues  were  found 
for  the  plaintiff',  and  several  damages  found  against  those  who  pleaded  severally  :  and 
it  was  ruled  to  be  ill ;  for,  it  is  one  joint  and  entire  offence  by  the  plaintiff's  action, 
and,  when  all  are  found  equally  guilty,  the  damages  ought  to  have  been  entire.     But 
it  was  said,  that,  "  if  in  trespass  against  divers,  the  one  be  found  guilty  in  part,  and 
the  others  in  all,  there  the  damages  shall  be  several."   So,  in  Sir  John  Hey  don's  case  (a)1, 
it  was  resolved,  that,  where  in  trespass  against  several  defendants,  they  plead  not 
guilty,  or  several  pleas,  and  the  jury  find  for  the  plaintiff  in  all,  the  jurors  cannot 
assess  several  damages  against  the  defendants.     But  that,  in  trespass,  if  the  jury  find 
one  guilty  at  one  time,  and  the  other  at  another  time,  several  damages  may  be  taxed  ; 
though,  if  the  plaintiff'  himself  confesses  that  they  committed  the  trespasses  severally, 
the  writ  shall  abate.     In  Rodney  v.  Strode  (3  Mod.  101),  which  was  an  action  on  the 
case  against  three  defendants,  one  of   whom   suffered  judgment  by  default,  and  the 
other  two  pleaded  not  guilty,  on  a  verdict  for  the  plaintiff',  the  damages  were  assessed 
separately  against  the  two  who  pleaded  (c).     Player  v.   Warn  (Cro.  Car.  54)  was  an 
action    upon   the  case  but  trover  and  conversion  of  2000  loads  of  coals ;    upon  not 
guilty  pleaded,  the  defendants  were  found  guilty  severally  for  several  loads  of  coals, 
and  were  found  severally  not  guilty  for  the  residue,  and  judgment  accordingly,  and 
entire  costs,  and  one  ideo  in  misericordia  against  the  defendants,  and  one  ideo  in 
misericordia  against  the  plaintiff  pro  falso  clamore  ;  and  thereupon  a  writ  of  error  was 
brought  in  the  Exchequer  Chamber,  [28]  and  the  error  assigned,  because  the  judgment 
was  against  both  the  defendants  for  the  several  damages  severally,  for  it  was  alleged 
that  several  damages  ought  not  to  have  been  assessed,  but,  there  being  a  joint  trover 
and  conversion  laid  to  their  charge,  they  ought  to  have  been  both  found  guilty,  and 
they  ought  not  to  have  been  divided  in  the  verdict  and  in  the  assessing  of  damages  ; 
and,  if  they  might  be  severed,  yet  the  plaintiff'  ought  to  have  but  the  damages  given 
against  one  of  them,  as  it  is  in  Sir  John  Hey  don's  case,  and  44  Ed.  3,  7  (a)-.     But  all 
the  justices  and  barons  agreed  "that  the  plaintiff  should  have  several  damages;  for, 
being  found  severally  guilty  of  several  parcels  converted,  he  shall  have  judgment 
accordingly ;  and  it  is  not  like  Sir  John  Heydon's  case,  where  there  was  but  one  joint 
and  sole  trespass  of  battery,  and  so  found  ;  and  there,  although  the  damages   were 
severally  assessed,  yet  the  plaintiff  ought  to  take  his  judgment  for  damages  but  of  one. 
But,  where  the  trespass  is  several,  and  so  found,  as  in  this  case,  viz.  the  one  at  the 
one  time,  and  the  other  at  another,  although  it  be  contrary  to  the  supposal  of  the 
writ,  yet,  being  found  by  verdict,  it  shall  not  abate  the  writ,  and  the  plaintiff  shall 
recover  according  to  the  verdict,  as  it  is  said  there  in  Heydon's  case.    So,  here,  this  being 
severally  found,  and  the  conversion  by  them  severally  of  several  things,  the  damages 
are  well  assessed  severally,  and  he  shall  have  judgment  against  them  severally  for 
damages  according  to  the  verdict."    And  it  was  said  that  there  were  divers  precedents 
in  the  [29]   King's  Bench  and  Common   Bench  to  that  purpose.     The  second  error 
assigned  was,  that  there  ought  to  have  been  several  judgments  de  ideo  in  misericordia 
against  the  defendants,  and,  being  otherwise,  it  is  error;  but  against  that  it  was  also 
resolved  that  there  sball  be  one  judgment  only  of  misericordia,  all  bough  the  defendants 
be  severally  found  guilty.     In  Sampson  v.  Cranfield  and  Upton   (I    Bulstr.   157),  in 
trespass  for  assault  and  battery  against  two,  the  court  held  that  the  jury  did  well  in 
assessing  several  damages,  and  distinguished   the  case  from  a  trespass  in  cutting  down 
and  carrying  away  trees,  and  said  that  the  latter  is  a  joint   act,  but  thai  the  battery 
of  one  cannot  be  the  battery  of  the  other.     In  a  note  to  's'"'  John  Heydon's  case,  in 

(a)1  1  1  Co.  Hep.  o  a.  ;  S.  < '.  llnjdon  v.  Slilrs,  Brownl.  iv  C.  233  ;  Cobbe  \.  Sir  John 
Heydon,  1  Roll.  It.  30,  in  error. 

(c)  10001.  against  Strode,  and  501.  against  the  other.  Rodney  took  his  judgment 
against  Strode  only,  and  entered  a  nolle  prosequi  as  to  the  others. 

(a)2  Dov/ive  v.  Darby  and  Others,  T.  44  E.  3,  fo.  7,  pi.  •"•,  for  false  imprisonment  in 
Dorsetshire.  In  that  case  all  the  defendants  bul  Darby  pleaded  uol  guilty,  which 
was  found  against  them,  with  H><>  marks  damages.  After  tin's  verdict  Darby,  who 
had  not  pleaded  before,  pleaded  that  the  plaintiff'  was  his  villein,  regardant  to  his 
manor  of  A.  But  this  point  having,  pending  this  writ,  been  found  against  Darby  in 
another  action  by  the  same  plaintiff  against  the  same  defendants  for  a  battery  in 
Wiltshire,  the  question  was,  whether  Darby  had  thereby  become  jointly  liable  with 
the  others,  for  the  100  marks. 
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Thomas  and  Fraser's  edition  of  Coke's  Reports  (11  Co.  Eep.  5  b.),  it  is  said  :  "This 
case  (Sampson  v.  Cranficld)  is  denied  to  be  law  in  2  Danv.  4-15,  pi.  3  :  and  the  law  as 
stated  by  Coke  has  been  fully  established  ;"  referring  to  Hill  v.  Goodchild(c)  and  [30] 
Bromi  v.  Allen  (4  Esp.  N.  P.  C.  158).  [Tindal,  C.  J.  The  cases  you  cite  are  all  cases 
where  the  acts  of  the  several  parties  clearly  called  for  separate  damages.  The  facts  of 
this  case  do  not  seem  to  me  to  bring  it  at  all  within  that  rule  :  it  was  one  joint  trespass. 
The  defendants  had  the  advantage  of  a  diminished  responsibility  by  the  mode  in  which 
the  question  was  presented  to  the  jury.] 

The  summing  up  necessarily  led  the  jury  to  conclude  that  it  was  essential  for  the 
defendants  to  establish,  not  only  that  the  plaintiff  was  a  lunatic  dangerous  to  himself 
and  others,  but  also  that  he  was  in  a  state  of  destitution  and  distress  ;  whereas,  it 
was  enough  if  they  proved  so  much  of  their  pleas  as  amounted  to  a  justification  ;  they 
were  not  bound  to  prove  every  fact  alleged;  Atkinson  v.  Warne  (1  C.  M.  &  R.  827, 
5  Tyrwh.  481,  3  Dowl.  P.  C.  483,  b'  C.  &  P.  687).  Upon  the  evidence  (which  the  learned 
serjeant  very  elaborately  reviewed)  it  was  clearly  proved  that  the  plaintiff  was  a 
dangerous  lunatic,  and  therefore  the  defendants  were  entitled  to  the  verdict  upon  the 
issues  taken  on  the  second  and  third  pleas. 

As  to  the  damages,  they  were  outrageously  excessive.  The  defendants  were  public 
officers:  it  was  admitted  that  they  were  acting  honestly,  and  under  a  sense,  however 
mistaken,  of  duty.  It  appears  from  a  return  recently  made  to  parliament,  that  about 
one  tenth  of  the  pauper  population  of  England  are  lunatics  ;  and  of  these,  the  overseers 
of  the  respective  parishes  are  by  law  the  guardians:  and  it  further  appears,  that,  of 
7000  pauper  lunatics  in  actual  confinement,  3259  are  dangerous  lunatics.  What  a 
fearful  responsibility  might  not  these  parish  officers  have  incurred  if  they  had  shrunk 
from  the  performance  of  their  duty  in  this  case  ! 

TlNDAL,  C.  J.  It  appears  to  the  court  to  be  right  to  grant  a  rule  to  shew  cause, 
on  the  ground  that  the  [31]  verdict  is  against  the  weight  of  evidence  as  against  all 
the  defendants,  and  also  on  the  ground  of  excessive  damages.  The  rule  will  also,  of 
course,  go  for  a  nonsuit,  on  the  ground  of  want  of  notice  of  action.  But,  as  to  the 
rest,  we  think  there  should  be  no  rule.  The  facts  of  the  present  case  do  not  bring  it 
within  the  principle  of  those  that  have  been  cited.  All  the  defendants  were  guilty 
of  the  same  trespass,  or  not  guilty  at  all.  Nor  do  we  think  the  defendants  are  now 
entitled  to  complain  that  the  two  allegations  in  the  pleas  were  put  conjointly  to  the 
jury  :  that  course  was  assented  to  by  the  learned  counsel  at  the  time. 

Talfourd,  Serjt.  (with  whom  was  Barstow),  now  shewed  cause.  [He  was  directed 
by  the  court  to  confine  himself,  at  first,  to  the  question  upon  the  statute.]  This  was 
not  an  action  brought  for  a  thing  done  in  pursuance  of  the  local  act,  5  G.  4,  c.  exxv. 
The  title  of  that  act  is,  "  An  act  to  repeal  several  acts  for  the  relief  and  employment 
of  the  poor  of  the  parish  of  St.  Mary,  Islington,  in  the  county  of  Middlesex  :  for 
lighting  and  watching,  and  preventing  nuisances  and  annoyances  therein  ;  for  amend- 
ing the  road  from  Highgate  through  Maiden  Lane,  and  several  other  roads  in  the  said 
parish  ;  and  for  providing  a  chapel  of  ease  and  an  additional  burial-ground  for  the 
same  :  and  to  make  more  effectual  provisions  in  lieu  thereof  :  "  and  the  whole  of  its  pro- 

(c)  5  Burr.  2792.  In  this  case  Lord  Mansfield,  delivering  the  opinion  of  the  court 
of  King's  Bench,  said  : — "  We  hold,  that,  as  the  trespass  is  jointly  charged  upon  both 
defendants,  and  the  verdict  has  found  them  both  jointly  guilty,  the  jury  could  not 
afterwards  assess  several  damages.  [His  lordship  particularly  mentioned  the  cases  of 
Austen  v.  Willivard,  the  fifth  resolution  in  Sir  John  Rey don's  case,  the  case  of  Crane  and 
Hill  v.  Hwnmerstone,  in  Cro.  Jac.  118,  the  case  of  Rodney  v.  Strode,  in  Carthew,  19,  and 
.Jenkins's  Cent.  317,  pi.  10,  as  warranting  this  opinion.]  We  do  not  think  that  the 
present  case  calls  for  an  opinion  upon  those  cases  where  the  defendants  are  charged 
jointly  and  severally  ;  or  where  the  defendants  plead  severally  :  or  where  the  defen- 
dants are  found  guilty  of  several  parts  of  the  same  trespass,  or  at  a  different  time  ;  or 
where  a  joint  action  is  brought  for  two  several  trespasses,  and  the  damages  found 
severally,  as  being  severally  guilty.  We  don't  meddle  with  any  of  these  cases  ;  there 
is  a  variety  of  opinions  in  the  books  relating  to  them.  It  is  enough  for  us  to  found 
our  present  determination  upon  the  present  case.  And  the  present  case  is,  that  the 
count  is  of  a  joint  trespass ;  and  the  jury  have  found  the  defendants  guilty  of  a  joint 
trespass,  and  yet  have  severed  the  damages.  We  are  of  opinion  that  in  such  case  the 
damages  cannot  be  severed." 
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visions  are  addressed  to  the  carrying  these  local  objects  into  effect.  In  Shatwell  v.  Hall 
(10  M.&  W.  52.3,  2  Dowl.  N.  S.  567),  the  cases  were  not  cited.  It  is  perfectly  idle  to  say 
that  there  is  any  thing  in  the  act  to  justify  the  outrage  committed  upon  this  plaintiff. 
The  learned  Serjeant  was  stopped  by  the  court,  who  called  on — 
[32]  Shee,  and  Byles,  Serjts.  (with  whom  was  Warren),  to  support  the  rule  on 
this  point.  This  case  is  very  important,  as  it  affects  not  only  the  question  of  notice 
of  action,  but  also  any  tender  of  amends.  The  defendants  (with  the  exception  of 
Beavan)  were  all  parochial  officers  appointed  under  the  5  G.  4,  c.  cxxv. ;  Tyas  and 
Western,  the  overseers,  under  s.  31 ;  Hicks,  the  relieving  officer,  under  s.  49 ;  and 
Ellis,  the  master  of  the  workhouse,  and  Semple,  the  medical  officer,  under  s.  14. 
Every  thing  they  did  in  this  case  was  done  fairly  and  bona,  fide  in  pursuance  of  the 
act ;  and,  being  appointed  under  it,  they  were  clearly  entitled  to  the  protection  given 
by  the  148th  section  for  acts  done  by  them  in  supposed  pursuance  of  the  powers  and 
authorities  given  to  parochial  officers  under  the  9  G.  4,  c.  40,  ss.  37,  38,  and  44,  not- 
withstanding the  authority  so  given  to  them  by  that  act  was  not  strictly  observed. 
In  Cook  v.  Leonard  (6  B.  &  C.  35 1 ,  9  D.  &  R.  339.  And  see  4  Mann.  &  R.  637,  3  M. 
&  G.  126,  4  M.  &  G.  614)  Bayley  J.  thus  lays  down  the  rule  :  "Where  a  statute  gives 
protection  to  persons  acting  in  execution  or  in  pursuance  of  it,  all  persons  acting  under 
its  provisions,  are  entitled  to  that  protection,  although  they  exceed  their  authority  by 
so  doing.  There  must,  however,  be  some  limits  to  that  rule ;  and  it  seems  to  me  that 
there  are  cases  which  warrant  this  distinction.  If  an  officer  does  any  act,  part  of 
which  is  not  authorized  by  the  statute ;  or,  if  a  magistrate  act  in  a  case  which  his 
general  character  authorizes  him  to  do ;  the  mere  excess  of  authority  in  either  case 
does  not  deprive  the  officer  or  magistrate  of  that  protection  which  is  conferred  upon 
those  who  act  in  execution  of  it :  but,  where  there  is  a  total  absence  of  authority  to 
do  any  part  of  that  which  has  been  done,  the  party  doing  the  act  is  not  entitled  to 
that  protec-[33]-tion."  The  statute  21  Jac.  1,  c.  12,  s.  5,  directs  that  actions  against 
justices  of  the  peace,  for  any  thing  done  by  virtue  or  reason  of  their  office,  shall  be  laid 
in  the  county  where  the  fact  is  committed.  The  24  G.  2,  c.  44,  s.  8,  enacts  that  no 
action  shall  be  brought  against  any  justice  of  the  peace,  for  any  thing  done  in  the 
execution  of  his  office,  unless  commenced  within  six  calendar  months  after  the  act 
committed.  The  10  G.  4,  c.  44,  s.  1,  empowers  the  Crown  to  appoint  two  justices  of 
the  peace  for  the  counties  therein  named,  to  execute  the  duties  of  a  justice  of  peace  at 
the  metropolitan-police  office;  and  sect.  41  directs  that  all  actions  against  any  person 
for  any  thing  done  in  pursuance  of  that  act  shall  be  laid  in  the  county  where  the  fact 
is  committed,  and  be  commenced  within  six  calendar  months  after  the  fact  is  com- 
mitted. The  2  &  3  Vict.  c.  71,  s.  1,  makes  the  justices  of  the  several  police  courts 
of  the  metropolis,  justices  of  the  same  counties.  Other  sections  give  such  justices 
additional  powers  not  possessed  by  ordinary  county  justices.  By  sect.  55  the  act  is 
to  be  construed  as  one  with  the  10  G.  4,  c.  44 ;  and  sect.  53  enacts  that  no  action 
shall  be  brought  against  any  person  for  any  thing  done  in  pursuance  of  the  act,  unless 
commenced  within  three  calendar  months  after  the  act  committed,  and  brought  in  the 
county  of  Middlesex.  In  the  case  of  Hazeldine  v.  Grove  (3  Q.  B.  997,  3  Gale  &  D.  210), 
it  was  held,  that  actions  for  any  thing  done  by  a  justice  appointed  under  the  2  eV  .'! 
Vict.  c.  11,  though  within  the  ordinary  province  of  a  county  justice,  must  be  brought 
within  three  months,  and  the  venire  must  be  laid  in  Middlesex.  [Maule  J.  It  is  so 
stated  in  the  marginal  note,  but  the  judgment  proceeded  entirely  upon  another  clause.] 
Lord  Denman,  in  delivering  the  judgment  of  the  court,  there  says:  "The  Queen, 
acting  under  the  power  given  her  by  the  statute,  [34]  appoints  an  individual,  under 
specified  circumstances,  a  magistrate  of  a  police  court.  Both  the  officer  and  the  court 
arc  the  creation  of  the  statute  law.  When  so  appointed,  tho  statute  invests  him  with 
the  ordinary  authority  of  a  justice  of  the  peace,  with  certain  restrictions.  It  appears 
to  us,  therefore,  that,  when  he  is  exercising  the.  most  ordinary  jurisdiction  of  a  justico 
of  the  peace,  ho  is  acting  in  execution  of  a  power  and  authority  conferred  on  him  by 
the  act,  as  much  as  a  commissioned  justice,  doing  the  same  thing,  would  be  acting  in 
execution  of  a  power  and  authority  conferred  by  the  commission.''  And,  after  obsen 
ing  upon  the  facts,  his  lordship  concluded  :  "There  was  a  fault  in  the  commencement, 
which  made  the  whole  proceedings  illegal :  but  these  statutory  protections  suppose  an 
illegality,  so  that  there  is  no  defence  on  the  merits.  For  the  reasons,  however,  which 
we  have  given,  we  think  there  was  no  illegality  of  such  a  palpable  nature,  no  such 
want  of  reasonable  colour  or  bona  fides,  as  to  disentitle  the  defendant  to  notice  and 
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the  other  protection  of  the  statute."  [Cresswell,  J.  Sliatwell  v.  Hall  (10  M.  &  W. 
523,  2  Dowl.  N.  S.  567)  seems  very  like  the  present  case.  A  local  act  of  parliament 
for  lighting,  watching,  ivc.  the  town  of  Staleybridge,  empowered  the  commissioners 
therein  named,  to  appoint  constables  and  assistant  constables  for  keeping  the  peace  in 
the  said  town,  and  for  executing  all  such  warrants,  &c.  as  the  justices  of  Cheshire  or 
Lancashire  should  direct  to  them,  to  be  executed  within  the  town.  Another  section 
enacted  that  no  plaintiff  should  recover  in  any  action  against  any  person  for  any  thing 
done  in  pursuance  of  the  act,  without  twenty-one  days'  notice  of  action  having  been 
given.  It  was  held  that  a  constable  appointed  under  the  act,  who  was  sued  in  trespass 
for  breaking  and  entering  the  plaintiff's  house  in  the  town  [35]  of  Stayleybridge,  in 
the  execution  of  a  warrant  granted  by  a  justice  of  Cheshire,  to  search  for  goods  alleged 
to  have  been  clandestinely  removed  there  to  avoid  a  distress,  under  the  11  G.  2,  c.  19, 
s.  7,  was  not  entitled  to  notice  of  action.]  Here,  the  defendants  derive  all  the 
authority  they  have,  from  the  act.  The  present  case,  therefore,  rather  resembles  that 
of  Smith  v.  Shaw  (10  B.  &  C.  277,  5  Mann.  &  R.  225) :  there,  by  an  act  of  parliament, 
a  company  was  established  for  making  and  maintaining  certain  docks  and  basins,  and 
was  authorised  to  appoint  a  dockmaster,  who  was  to  have  power  to  direct  the  mooring, 
unmooring,  moving,  and  removing  of  all  vessels  into  or  being  in  the  docks,  and  to  have 
the  control  over  the  space  of  one  hundred  yards  at  the  entrances  into  the  docks,  so  far 
as  related  to  the  transporting  of  vessels  coming  in  or  going  out ;  and  the  company  was 
to  be  sued  in  the  name  of  the  treasurer  ;  and,  if  any  action  should  be  brought  against 
any  person  for  any  thing  done  in  pursuance  of  the  act,  such  action  should  be  com- 
menced within  six  calendar  months  after  the  fact  committed.  An  action  having  been 
brought  against  the  treasurer  for  an  injury  done  to  a  vessel  (within  one  hundred  yards 
of  the  entrance  to  the  docks)  by  reason  of  improper  directions  having  been  given  by 
the  dockmaster  in  transporting  her  into  the  docks  ;  it  was  held  that  the  giving  of  such 
directions  was  a  thing  done  in  pursuance  of  the  act  of  parliament,  and  that  the  action 
ought,  therefore,  to  have  been  brought  within  six  calendar  months  after  such  directions 
were  given.  Bay  ley,  J.,  in  delivering  the  judgment  of  the  court,  said  :  "The  language 
of  the  provision  in  the  commercial-dock  act,  50  G.  3,  c.  ccvii.  s.  94,  is,  '  that,  if  any 
action  shall  be  brought  against  any  person,  or  body  politic,  for  any  thing  done  in 
pursuance  of  those  acts,  such  action  shall  be  brought  within  [36]  six  calendar  months 
next  after  the  fact  committed  ;  or,  in  ease  there  shall  be  a  continuation  of  damages, 
then  within  two  months  after  the  doing  or  committing  such  damages  shall  have  ceased  ; 
and  the  action  shall  be  laid  and  brought  in  the  county  where  the  matter  in  dispute 
shall  arise,  and  not  elsewhere.'  And,  according  to  the  decisions  upon  similar  words,  a 
thing  is  to  be  considered  as  done  in  pursuance  of  the  act,  where  the  person  who  does 
it  is  acting  honestly  and  bona  fide,  either  under  the  powers  which  the  act  gives,  or  in 
discharge  of  the  duties  which  it  imposes.  Though  he  may  erroneously  exceed  the 
powers  the  act  gives,  or  inadequately  discharge  the  duties,  yet,  if  he  acts  bona  fide  in 
order  to  execute  such  powers,  or  to  discharge  such  duties,  he  is  to  be  considered  as 
acting  in  pursuance  of  the  act,  and  is  entitled  to  the  protection  conferred  upon  persons 
whilst  so  acting.  This  is  established  bv  Gaby  v.  The  Witts  and  Barks  Canal  Company 
(3  M.  &  S.  580),  Theobald  v.  Crichmore  (\  B.  &  Aid.  227),  Parton  v.  Williams  (3  B.  & 
Aid.  330).  Smith  v.  Wiltshire  (2  Brod.  &  B.  619,  5  J.  B.  Moore,  322),  and  Cook  v. 
Leonard  (6  B.  &  C.  351,  9  D.  &  R.  339),  establish  the  same  point  as  to  constables  and 
other  persons  acting  in  obedience  to  a  justice's  warrant."  If  the  protecting  clause 
had  been  in  the  9  G.  4,  c.  40,  the  defendants  would  clearly  have  been  entitled  to 
notice ;  and  these  authorities  shew  that  they  are  not  the  less  so  entitled  because  the 
clause  is  found  in  the  local  act. 

Maule,  .!.('/)•  I  entertain  no  doubt  whatever  that  the  meaning  of  the  local  act  is, 
that  the  overseers  appointed  under  it  should  be  subject  to  all  the  liabilities  and  entitled 
to  all  the  immunities  with  which  overseers  [37]  generally  are  clothed.  The  148th 
section  seems  to  me  to  have  ample  employment  without  giving  to  it  the  extensive 
operation  that  has  been  contended  for.  That  which  was  decided  by  the  court  of 
Queen's  Bench  in  Hazeldine  v.  Grove  (3  Q.  B.  997,  3  Gale  &  D.  210)  was  this: — the 
police  act  2  &  3  Vict.  c.  71,  which  confers  certain  additional  powers  upon  police 
magistrates  appointed  by  the  Queen,  provides  by  sect.  53,  that  no  action  shall  be 
brought  against  any  person  for  any  thing  done  in  pursuance  of  that  act,  or  in  the 

(</)  Tindal,  C.  J.,  was  still  engaged  on  the  case  of  the  Crown  Jewels. 
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execution  of  the  powers  and  authorities  given  by  it,  unless  commenced  within  three 
calendar  months  after  the  act  committed,  and  laid  and  brought  in  the  county  of 
Middlesex ;  and  the  court  decided,  that,  in  the  latter  of  these  alternatives,  the 
magistrate  was  entitled  to  the  protection  of  the  fifty-third  section,  when  exercising  the 
ordinary  authority  of  a  justice  of  the  peace.  That  is  quite  consistent  with  the  view 
we  take  of  the  present  case,  and  also  with  Shatwell  v.  Hall  (10  M.  &  W.  523,  2  Dowl. 
N.  S.  567) ;  which  latter  case  would  be  clearly  inconsistent  with  any  other  determina- 
tion than  that  to  which  we  now  come. 

Cresswell,  J.,  and  Erle,  J.,  concurred. 

Jan.  14. — Talfourd,  Serjt.,  then  proceeded  to  shew  cause  against  the  other  branch 
of  the  rule. — Many  of  the  allegations  in  the  special  pleas  altogether  failed  in  proof. 
But,  assuming  it  to  have  been  satisfactorily  established  that  the  plaintiff  had  exhibited 
unequivocal  symptoms  of  mental  aberration,  it  is  quite  clear  that  that  would  afford 
no  justification  whatever  for  the  extraordinary  course  pursued  by  these  defendants. 
The  statute  9  G.  4,  c.  40,  points  out  (sects.  38,  39,  40,  41,  and  42)  the  duties  of  over- 
seers in  respect  of  insane  persons  chargeable  to  the  parish  ;  and  sect.  44  enacts,  that, 
[38]  "  upon  its  being  made  known  to  any  justice  of  the  peace  that  any  person  wandering 
about  and  at  large  within  his  jurisdiction  is  deemed  to  be  insane,  it  shall  be  lawful 
for  such  justice,  by  an  order  under  his  hand  and  seal,  if  he  shall  so  think  fit,  to  require 
the  constable  or  churchwardens  and  overseers  of  the  poor  of  the  parish  or  place  where 
such  person  is  found,  or  some  of  them,  to  bring  the  said  person  before  any  two  justices 
of  the  peace  of  the  said  county,  at  such  time  and  place  as  shall  be  appointed  by  the 
said  order;  and  the  said  justices  are  thereby  required  to  call  to  their  assistance  a 
physician,  surgeon,  or  apothecary,  at  the  charge  of  the  said  parish  or  place ;  and  if, 
upon  examination  of  such  person  deemed  to  be  insane,  or  from  other  proof,  the  said 
justices  shall  be  satisfied  that  such  person  is  so  far  disordered  in  his  senses  that  it  is 
dangerous  for  such  person  to  be  permitted  to  go  abroad,  the  said  justices  shall  make 
inquiry  into  the  circumstances  and  place  of  last  legal  settlement  of  such  insane  person, 
and  it  shall  be  lawful  for  such  justices  to  proceed  in  such  case  in  the  same  manner  as 
has  hereinbefore  [sect.  38]  been  directed  in  the  case  of  a  person  chargeable  to  any 
paiish  within  the  jurisdiction  of  the  said  justices,"  &c.  [Cresswell,  J.  The  second 
and  third  pleas  do  not  set  up  the  statute  :  the  whole,  therefore,  must  be  proved  to 
make  out  a  defence.]  It  is  quite  clear  from  the  whole  of  the  evidence,  that  there  was 
no  pretence  for  treating  the  plaintiff  as  a  dangerous  lunatic  at  the  time  he  was  taken 
to  the  workhouse ;  and  it  is  conceded  that  the  defendants  altogether  failed  to  make 
out  the  allegation  that  he  was  without  means  of  support. 

As  to  the  damages,  seeing  the  course  these  defendants  (whatever  their  motive) 
thought  fit  to  pursue  towards  the  plaintiff,  the  court  cannot  say  that  the  amount  is  so 
excessive  that  justice  requires  that  the  cause  should  go  [39]  down  again.  [Maule  J. 
The  only  ground  of  mitigation  here  is,  that  there  is  no  imputation  or  suspicion  that 
the  defendants,  in  what  they  did,  were  actuated  by  any  sinister  motive.]  T 1 1  Anderdon  v. 
Burrows  (4  C.  X'  P.  210),  where  the  keeper  of  a  private  lunatic  asylum,  by  the  direction 
of  the  plaintiff's  friends,  who  supposed  him  to  be  insane,  sent  his  servants  with  a  strait- 
waistcoat  to  convey  the  plaintiff  to  the  asylum,  though  there  was  no  suggestion  that 
the  defendant  was  actuated  by  unworthy  or  improper  motives,  the  jury  gave  5001. 
damages,  and  the  court  declined  to  interfere. 

Shee  and  Byles,  Serjts.,  contra.  To  sustain  the  second  plea  it  was  enough  to  shew, 
as  the  evidence  amply  did,  that  the  plaintiff  was  a  lunatic,  and  in  a  state  to  bo 
dangerous  to  himself  and  others.  In  Bacon's  Abridgment,  Trespass  (D),  3  (/)),  it  is  laid 
down   that   "a  private  person  may,  without  an  express  warrant,  confine  a  person 

(b)  Citing  Bro.  Abr.  Faux  Imprisonment,  pi.  28  and  25  (which  is  a  misprint 
for  35). 

In  pi.  28  the  defendant  justified  imprisoning  the  plaintiff's  wife,  for  that  upon  being 
told  that  her  husband  was  imprisoned  as  a  Scut  (within  the  allegiance  (if  .lames,  king 
of  Scotland,  enemy  of  our  lord  the  king),  she  looked  wild  as  a  lunatic  (fere  come  un 
lunaticke).  The  plea  was  held  bad  for  not  alleging  that  she  was  wild  as  a  lunatic, 
and  that  the  defendant  was  in  dread  of  mischief,  Ac.  This  is  an  abridgment  of 
WheaWs  case,  II.  22  E.  4,  fo.  45,  pi.  10. 

In  pi.  35   (citing  22  Ass.  pi.  5G,  where  the  words  are   "en  arage  "),  a  justification 
of  beating  with  rods  a  person  who  was  ill  (malade)  and  did  mischief,  was  held  good. 
C.  P.  xiu.— 15 
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disordered  in  his  mind,  who  seems  disposed  to  do  mischief  to  himself  or  to  any  other 
person."  So,  in  Comyn's  Digest,  Pleader  (3  M.  22)  (e),  it  is  said,  that,  to  trespass  for 
false  imprisonment,  "  the  defendant  may  plead,  that  he  did  it  to  prevent  apparent 
mischief  which  might  ensue  ;  as  to  restrain  the  plaintiff',  non-sane,  from  killing  himself 
or  others,  burning  a  house,  or  other  mischief."  It  is  clear,  therefore,  that  the  defen- 
dants [40]  need  no  act  of  parliament  to  justify  their  conduct ;  and  that  they  would 
have  been  guilty  of  a  breach  of  duty  if  they  had  refrained  from  putting  the  plaintiff 
under  restraint.  [Cresswell,  .1.  You  must  shew  some  pressing  and  immediate  danger  ; 
so  urgent  that  there  was  no  time  to  apply  to  a  magistrate  for  authority  to  act]  The 
evidence  shewed  a  series  of  acts  of  violence  on  the  part  of  the  plaintiff,  a  repetition 
of  which  might  reasonably  be  apprehended.  It  is  not  open  to  the  plaintiff  to  contend, 
that  the  plea  does  not  justify  the  trespasses  to  their  full  extent,  as  he  has  not  replied 
excess.  Lambert  v.  Hodgson  (1  Bingh.  317).  As  against  some  of  the  defendants,  at 
all  events,  the  damages  are  extravagant  and  out  of  all  proportion  to  the  injury  sustained 
by  the  plaintiff. 

Tindal  C.  J.  The  branch  of  the  rule  last  discussed  was  obtained  upon  two 
grounds — first,  that  the  verdict  was  against  the  weight  of  evidence — secondly,  that 
the  damages  were  excessive.  With  respect  to  the  first  ground,  it  is  well  known  that 
the  courts  are  extremely  cautious  in  interfering  with  the  province  of  the  jury.  And, 
upon  a  careful  consideration  of  the  whole  of  the  evidence,  which  was  exceedingly 
voluminous,  on  both  sides,  it  does  not  strike  me  that  the  jury  have  taken  so  unsatis- 
factory a  view  of  this  case  as  to  justify  the  sending  it  down  to  a  second  investigation 
on  the  ground  that  they  have  come  to  a  wrong  conclusion.  On  the  second  ground, 
however,  I  must  confess  it  would  be  more  satisfactory  to  my  mind  if  the  case  were 
to  be  reconsidered,  unless  the  plaintiff  will  consent  to  receive  a  more  moderate  compensa- 
tion for  the  injury  he  has  sustained  than  the  jury  have  thought  fit  to  award  him. 
The  defendants  stand  wholly  absolved  from  the  suspicion  of  having  acted  from  sinister 
or  malignant  mo  [41]-tives.  The  most  that  can  be  said  is,  that  they  mistook  their 
course. 

It  was  suggested  by  the  Lord  Chief  Justice  that  the  damages  should  be  reduced 
to  2001.  ;  to  which  Talfourd,  Serjt,  on  the  part  of  the  plaintiff,  acceded. 

Per  curiam.     Rule  accordingly. 

Prescott  v.   Buttery  and  Eleven  Others.  Jan.  14,  1845. 

In  a  sci.  fa.  against  proprietors,  on  a  judgment  against  a  public  officer,  of  a  banking 
company,  under  the  provisions  of  the  7  G.  4,  c.  46  : — Held,  that  lists  of  the  proprietors 
filed  at  the  stamp-office,  but  not  within  the  time  limited  by  the  act,  were  not  receivable 
in  evidence  as  against  the  plaintiff,  to  shew  that  at  a  given  time  the  garnishees  were 
not  proprietors. 

Scire  facias  on  a  judgment  obtained  against  one  of  the  public  officers  of  a  joint-stock 
banking  company.  Plea  :  traversing  the  allegation  that  the  defendants  were  proprietors 
of  shares  at  the  time  of  the  recovery  of  the  judgment. 

At  the  trial  before  Tindal,  C.  J.,  at  the  adjourned  sittings  in  London  after  last 
term,  it  appeared  that  Warden,  one  of  the  garnishees  or  parties  sought  to  be  charged, 
had  been  a  proprietor  of  shares  in  the  company,  that  he  had  executed  the  deed  of 
settlement,  and  paid  calls.  In  order  to  shew  that  he  was  a  proprietor  of  shares  at  the 
time  of  the  recovery  of  the  judgment,  the  plaintiff  offered  in  evidence  certain  lists  of 
proprietors,  which  had  been  filed  by  the  company  in  supposed  compliance  with  the 
7  G.  4,  c.  16  (a),  in  which  the  name  of  [42]  Warden  appeared.    These  lists  were  objected 

(c)  Referring,  through  Rolle,  to  Wheates  case,  supra  (b). 

(a)  The  fourth  section  enacts,  "that,  before  any  such  corporation  or  co-partnership 
exceeding  the  number  of  six  persons  in  England,  shall  begin  to  issue  any  bills  or  notes, 
or  borrow,  owe,  or  take  up  any  money  on  their  bills  or  notes,  an  account  or  return 
shall  be  made  out,  according  to  the  form  contained  in  the  schedule  marked  A.  to  the 
act  annexed,  wherein  shall  be  set  forth  the  true  names,  title,  or  firm  of  such  intended 
or  existing  corporation  or  co-partnership,  and  also  the  names  and  places  of  abode  of 
all  the  members  of  such  corporation,  or  of  all  the  parties  concerned  or  engaged  in  such 
co-partnership,  as  the  same  respectively  shall  appear  on  the  books  of  such  corporation 
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to,  on  the  ground  that  they  appeared  not  to  have  been  filed  within  the  time  required 
by  the  act.     His  lordship  refused  to  receive  them. 

[43]  On  the  part  of  Warden  it  was  attempted  to  be  shewn  that  he  had  ceased  to 
be  a  proprietor  before  the  recovery  of  the  judgment,  by  producing  a  letter  from  him 
to  the  directors  declaring  his  inability  to  pay  his  calls,  and  a  notice  communicating  to 
him  a  resolution  of  the  directors  that  his  shares  should  be  forfeited,  if  the  calls  were 
not  paid  by  a  given  day  ;  and  that  subsequently  his  name  was  omitted  from  two  of 
the  annual  returns  to  the  stamp-office  under  the  statute  ;  which  returns  were  tendered 
in  evidence.  These  returns  not  having  been  filed  within  the  time  limited  by  the  act, 
it  was  objected,  on  the  part  of  the  plaintiff,  that  they  could  not  be  received.  On  the 
other  hand,  it  was  insisted  that  they  were  admissible,  as  acts  done  by  the  directors. 
His  lordship  ruled  that  the}-  were  subject  to  the  same  objection  as  the  lists  offered  on 
the  plaintiff's  part,  and  in  like  manner  rejected  them. 

Sir  T.  Wilde,  Serjt.,  on  behalf  of  the  defendant  Warden,  now  moved  for  a  new 
trial,  on  the  ground  that  the  last-mentioned  lists  had  been  improperly  rejected.  He 
submitted  that  they  were  clearly  admissible,  though  not  conclusive,  as  evidence  that 
the  directors  had  acted  upon  the  forfeiture ;  like  omissions  to  give  a  party  notice  of 
meetings,  or  the  like. 

Tindal,  C.  J.  The  evidence  in  question  only  amounted  to  declarations  made  by 
the  directors  behind  the  backs  of  both  Warden  and  the  plaintiff,  and  clearly  was  not 
admissible. 

Cresswell,  J.  The  evidence  offered  was,  mere  declarations  by  the  secretary  by 
order  of  the  directors,  that  certain  persons  (omitting  the  defendant  Warden)  were,  at 
a  given  time,  the  only  partners  in  the  concern.  [44]  How  can  the  present  plaintiff  be 
affected  by  such  declarations'? 

The  rest  of  the  court  concurring, 

Rule  refused. 

Grant  and  Others  v.  Hunt,  Public  Officer  of  the  Hampshire  Banking  Company. 

Jan.  15,  1845. 

[S.  C.  14  L.  J.  C.  P.  106 ;  9  Jur.  228.] 

A.,  in  Genoa,  shipped  corn  to  B.,  in  London,  and  with  B.'s  authority  drew  bills  upon 
C,  in  Southampton,  with  whom  B.  had  an  account.  On  the  10th  of  August,  1843, 
B.  wrote  to  C.  that  A.  had  drawn  the  bills,  and  requesting  C.  to  accept  them  to  the 

or  co-partnership,  and  the  name  or  firm  of  every  bank  or  banks  established  or  to  be 
established  by  such  corporation  or  co-partnership;  and  also  the  names  and  places  of 
abode  of  two  or  more  persons,  being  members  of  such  corporation  or  co-partnership, 
and  being  resident  in  England,  who  shall  have  been  appointed  public  officers  of  such 
corporation  or  co-partnership,  together  with  the  title  of  office  or  other  description  of 
every  such  public  officer  respectively,  in  the  name  of  any  one  of  whom  such  corporation 
shall  sue  and  be  sued  as  hereinafter  provided  ;  and  also  the  name  of  every  town  and 
place  where  any  of  the  bills  or  notes  of  such  corporation  Or  co-partnership  shall  be 
issued  by  any  such  corporation,  or  by  their  agent  or  agents  ;  and  every  such  account 
or  return  shall  be  delivered  to  the  commissioners  of  stamps,  at  the  stamp-office  in 
London,  who  shall  cause  the  same  to  be  filed  and  kept  in  the  said  stamp-office,  and 
an  entry  and  registry  thereof  to  be  marie  in  a  book  or  books  to  be  there  kept  for 
that  purpose  by  some  person  or  persons  to  be  appointed  by  the  said  commissioners 
in  that  behalf ;  and  which  book  or  books  any  person  or  persons  shall  from  time  to 
time  have  liberty  to  search  and  inspect  on  payment  of  Is.  for  every  search." 

And  the  sixth  section  enacts,  "that  a  copy  of  any  such  account  or  return  so  filed 
or  kept  and  registered  at  the  stamp-office  as  by  the  act  is  directed,  and  which  copy 
shall  be  certified  to  be  a  true  copy  under  the  hand  or  hands  of  one  or  more  of  the 
commissioners  of  stamps  for  the  time  being,  upon  proof  made  that  such  certificate 
lias  been  signed  with  the  handwriting  of  the  person  or  persons  making  the  same,  and 

whom   it   shall  not  be  necessary  to  prove  to  be  a  commissioner  or  e inissioncrs,  shall 

in  all  proceedings,  civil  or  criminal,  and  in  all  eases  whatsoever,  be  received  in  evidence 
as  proof  of  the  appointment  and  authority  of  the  public  officers  named  in  such  account 
"i-  return,  and  also  of  the  fact  that  all  persons  named  therein  as  members  of  such  cor- 
poration or  co-partnership,  were  members  thereof  al  the  date  of  such  account  or  return." 
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debit  of  his  account.  On  the  11th  C.  wrote  to  B.,  acknowledging  the  receipt  of  a 
bill  for  25601.  to  the  credit  of  his  account,  and  concluding,  "against  this  remittance 
we  send  you,  as  requested,  bill  of  lading  of  'Flora,'  and  will  accept  A.'s  drafts,"  the 
bills  in  question.  This  letter  was  received  by  B.,  in  London,  on  the  12th  ;  and  on 
the  same  day  C.  saw  B.  in  London,  and  informed  him  that  the  bills  would  not  be 
accepted,  and  that  the  consent  given  in  the  letter  of  the  11th  was  countermanded. 
On  the  13th  B.  communicated  to  A.  the  promise  to  accept,  but  withheld  the  fact  of 
the  countermand: — Held,  that  the  letter  of  the  11th  of  August  operated  as  an 
acceptance,  and  enured  for  the  benefit  of  A.,  and  that  B.  could  not  afterwards 
cancel  that  acceptance,  or  release  the  defendants  from  their  engagement,  by  con- 
senting to  the  subsequent  countermand. — Quaere,  whether  it  is  essential  that  a 
promise  to  accept  or  pay  (not  on  the  face  of  the  bill)  should  be  communicated  to 
some  party  to  the  bill,  or  to  the  holder,  or  to  some  agent  for  such  party  or  holder, 
in  order  to  bind  the  person  making  it. 

Assumpsit  upon  two  bills  of  exchange,  the  one,  for  3001.,  the  other,  for  2791.  16s.  5d., 
bearing  date,  respectively,  the  3rd  of  August,  1842,  and  drawn  by  the  plaintiffs,  at 
Genoa,  in  parts  beyond  the  seas,  payable  respectively  at  three  months'  date,  upon  the 
Hampshire  Banking  Company,  who  were  stated  in  the  declaration  to  have  accepted  the 
same.  The  declaration  also  contained  counts  for  money  had  and  received,  and  upon  an 
account  stated. 

The  defendants  pleaded  that  they  did  not  accept  the  [45]  bills  or  either  of  them; 
and,  to  the  money  counts,  that  they  did  not  promise. 

At  the  trial,  before  the  Lord  Chief  Justice  at  Guildhall,  at  the  adjourned  sitting 
after  Trinity  Term,  1843,  a  verdict  was  found  for  the  plaintiffs  for  10001.,  the  damages 
laid  in  the  declaration,  subject  to  the  opinion  of  the  court  upon  the  following  case  : — 

The  plaintiffs  are  merchants,  carrying  on  business  at  Genoa,  under  the  firm  of 
Grants,  Balfour,  &  Co.,  Mr.  Charles  Balfour,  one  of  the  partners  in  that  firm,  residing 
in  London.  The  defendant  is  one  of  the  registered  public  officers  of  the  Hampshire 
Banking  Company,  who  are  joint-stock  bankers  at  Southampton,  and  are  the  real 
defendants  in  this  action. 

Mr.  Henry  Baker,  a  corn-merchant  of  London,  had,  on  occasions  previous  to  that  out 
of  which  the  present  action  has  arisen,  ordered  cargoes  of  corn  from  the  plaintiffs'  house 
at  Genoa,  and  which  cargoes  had  been  shipped  by  the  plaintiffs  at  Genoa,  consigned  to 
Baker  in  London  ;  and  which  cargoes  had  been  on  two  occasions  in  part  paid  for  in 
bills  drawn  by  the  plaintiffs,  by  the  direction  of  Baker,  upon  and  accepted  by  the 
Hampshire  Banking  Company,  with  whom  Baker  dealt  as  a  customer. 

In  the  month  of  June,  1842  [one  Magnus,  acting  under  a  general  authority  from] 
Baker,  directed  the  plaintiffs  to  purchase  on  his  account  from  1000  to  2000  quarters 
of  Indian  corn.  On  the  4th  of  July,  the  plaintiff's  advised  Charles  Balfour,  and  also 
Baker  (as  the  fact  was),  that  they  had  purchased  this  corn,  and  had  chartered  the 
Sardinian  brig,  "  Velocifero,"  to  cany  the  same  to  London. 

On  the  3rd  of  August,  the  plaintiff's  caused  the  bill  of  lading  of  this  cargo,  and  the 
invoice  thereof,  amounting  to  11591.  12s.  10d.,  to  be  delivered  to  Baker.  On  the 
same  3rd  of  August,  the  plaintiffs,  by  the  direction  of  [Magnus,  [46]  the  agent  of] 
Baker,  drew  bills  on  Messrs.  T.  W.  Smith  &  Co.  for  5791.  16s.  5d.,  being  half  the 
amount  of  the  price  of  the  said  cargo,  and  at  the  same  time  [by  the  like  direction  of 
Magnus,  the  agent  of  Baker,]  drew  for  the  other  half  on  the  Hampshire  Banking 
Company,  by  the  two  bills  of  3001.  and  2791.  16s.  5d.,  which  form  the  subject  of  this 
action.  On  the  same  3rd  of  August,  the  plaintiffs  wrote  and  sent  from  Genoa  to  the 
Hampshire  Banking  Company,  a  letter,  whereof  the  following  is  a  copy  : — 

"Genoa,  3rd  August,  1842. 

"  To  the  Hampshire  Banking  Company,  Southampton. 

"Gentlemen, — We  beg  leave  to  confirm  our  last  respects  of  25th  ultimo,  and  have 
now  again  to  advise  having  valued  on  you  for  account  of  Mr.  Henry  Baker  for  5791. 
16s.  5d.  sterling,  as  per  note  at  foot,  and  which  we  doubt  not  will  meet  your  kind 
protection,  &c.  "  Grants,  Balfour,  &  Co. 

"3001.    0s.  Od.  \  3rd  August,  payable  at  three  months'  date, 
2791.  16s.  5d./     our  order,  payable  in  London." 
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On  the  10th  of  August,  1842,  Baker  wrote  and  sent  to  the  Hampshire  Banking 
Company  a  letter  inclosing  a  bill  of  exchange,  drawn  by  Baker,  upon  and  accepted 
by  Messrs.  King  &  Melville,  for  25601.,  at  four  months,  and  payable  to  the  order  of 
Baker,  and  by  him  indorsed  to  the  Hampshire  Banking  Company,  which  letter  was  in 
the  words  and  figures  following  : — 

"London,  August  10th,  1842. 
"  Hampshire  Banking  Company,  Southampton. 

"  Dear  Sirs, — Messrs.  Grants,  Balfour,  &  Co.,  unexpectedly  to  me,  have  drawn  on 
you  to  5791.,  16s.  5d.  This  please  to  accept  to  the  debit  of  my  account.  Please 
return  me  also  the  bill  of  lading  of  the  'Flora.'  [47]  Inclosed  is  bill  on  King  & 
Melville  256i)l.,  for  the  credit  of  my  account.  "  Henry  Baker." 

Baker  was,  at  the  time  this  letter  was  written,  under  liabilities  to  the  banking 
company  to  a  greater  amount  than  the  25601.  bill.  The  cargo  of  the  brig  "  Flora " 
(the  bill  of  lading  of  which  had  been  deposited  with  the  company)  was  of  a  value  far 
beyond  25601.  This  bill  of  lading  was  delivered  up  to  Baker,  as  he  requested.  Messrs. 
King  &  Melville  stopped  payment  on  the  23rd  of  September  1842  ;  and  their  bill  for 
25601.  was  dishonoured,  and  has  not  since  been  paid,  though  they  have  recommenced 
business,  and  have  not  been  discharged  as  bankrupts  or  insolvents. 

On  the  11th  of  August,  1842,  the  Hampshire  Banking  Company,  by  Thomas  Trew, 
the  manager  of  the  bank  of  the  Hampshire  Banking  Company,  wrote  to  Baker  a 
letter,  of  which  the  following  is  a  copy  : — 

"  Hampshire  Banking  Company, 

"Southampton,  11th  August,  1842. 
"  Henry  Baker,  Esq.,  79  Mark  Lane. 
"  Dear  Sir, — We  beg  to  acknowledge  the  receipt  of  your  favour  of  yesterday, 
inclosing  bill  on  King  &  Melville,  at  four  months,  for  25601.  for  the  credit  of  No.  3 
account.  Against  this  remittance  we  send  you,  as  requested,  B.  L.  of  the  'Flora,' 
upon  which  our  advance  is  20001.,  and  will  accejit  Grants  &  Co.'s  drafts  for  5791. 
16s.  5d.,  leaving  191.  16s.  5d.  due  on  this  transaction.  We  forward  also  a  policy  on 
the  '  Flora's  '  cargo.  "Thomas  Trew,  Manager." 

The  above  letter  of  the  11th  of  August  was  received  by  Baker  in  London  on  the 
12th,  anil  was  shewn  by  liim  to  Charles  Balfour  on  the  l.'ilh. 

On  the  12th  of  August,  Trew  came  to  Loudon,  and  about  one  o'clock  in  the 
afternoon  of  the  same  day,  saw  [48]  Laker  at  his  counting-house;  and  then,  on  the 
part  of  the  hanking  company,  informed  Baker  that  the  bills  (the  subjects  of  this 
action)  would  not  he  accepted  by  the  banking  company,  and  thai  they  countermanded 
the  consent  contained  in  the  said  letter  of  the  I  1th  of  August.  Baker  then  assented 
to  such  countermand,  and  sail  I  he  was  glad  of  it.  The  said  letter  of  the  I  1th  ot 
August  had  not,  at  this  time,  been  communicated  by  Baker  to  Charles  Balfour,  or  to 
the  plaintiffs,  or  to  any  agent  of  the  plaintiffs,  Trew  did  not  communicate  upon  this 
occasion  with  the  plaintiffs;  nor  did  Baker  communicate  to  them  what  Trew  had 
.  i.iti'd  to  him,  but  assured  the  plaintills  that  these  hills  would  he  honoured  by  the 
banking  company  ;  and  subsequently  handed  Trew's  letter  of  the  lllh  of  August  to 
the  plaintiffs. 

On  the  12th  of  August  Baker  stopped  payment;  and  he  afterwards  became  a 
bankrupt. 

<*n  the  12th  of  August  the  bills  in  question  were  presented  to  the  Hampshire 
Banking  Company  by  .Messrs.  King,  Witt,  &  Co.,  the  plaintills'  correspondents  in 
Southampton,  for  formal  acceptance,  which  the  Hampshire  Banking  Company  then 
declined  to  give. 

On  the  15th  of  August,  1842,  Charles  Balfour  wrote  and  sent  to  the  Hampshire 
Banking  Company  a  letter  of  which  the  following  is  a  copy  : — 

«  "Lond 15th  August  1842. 

"Hampshire  Banking  Company,  Southampton. 

"Gentlemen,—]  was  surprised  to  hear  from  my  friends  that  the  drafts  of  my 
Genoa  house  upon  you,  for  3001.  and  2791.  16s.  5d.  Im  acoounl  of  Mr.  11.  Baker,  had 
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not  been  accepted.  Mr.  Baker  informed  me  that  he  had  made  you  a  remittance 
specifically  against  the  above  drafts;  and  that,  in  date  of  the  11th  instant  (which 
letter  Mr.  Baker  shewed  to  me),  you  assured  him  that  these  drafts  would  be  accepted. 
I  have,  therefore,  re-[49]-quested  Messrs.  King,  Witt,  and  Co.  to  present  the  above 
bills  to  you  again,  and  have  no  doubt  that  every  honour  will  be  shewn  to  them  by 
return  of  post.  "  C.  Balfour. 

"P.S. — It  may  be  well  to  mention,  for  your  regulation,  that  I  am  a  partner  in  the 
house  of  Grants,  Balfour,  &  Co." 

On  the  16th  of  August,  1842,  the  bills  were  presented  a  second  time  to  the  Hamp- 
shire Banking  Company,  when,  the  manager  being  from  home,  the  cashier  declined  to 
act,  and  promised  that  a  letter  should  be  sent  to  Balfour  by  that  post.  On  the  17th 
of  August,  Balfour  received  from  the  Hampshire  Banking  Company  a  letter,  whereof 
the  following  is  a  copy  : — 

"  Hampshire  Banking  Company, 

"Southampton,  Kith  August,  1842. 

"Sir, — I  have  to  acknowledge  the  receipt  of  your  letter  of  the  15th  instant, 
informing  us  of  your  having  sent  the  drafts  of  Messrs.  Grants,  Balfour,  &  Co.,  for 
3001.  and  2791.  16s.  5d.,  for  acceptance  a  second  time.  As  our  manager,  Mr.  Trew, 
is  from  home,  I  cannot  accept  the  bills ;  but,  on  his  return,  which  will  be  on  Thursday 
or  Friday  next,  he  shall  communicate  with  you  on  the  subject. 

"  For  Thomas  Trew,  Manager, 
"Edward  Atkins." 

On  the  18th  of  August,  Balfour  received  the  following  letter,  written  by  Trew, 
the  manager  of  the  Hampshire  Banking  Company  : — 

"  Hampshire  Banking  Company, 

"Southampton,  17th  August,  1842. 

"  Sir, — On  my  return  to  Southampton,  this  morning,  I  found  your  letter  of  the 
15th  instant,  on  the  subject  of  the  non-acceptance  of  the  drafts  of  Messrs.  Grants, 
Balfour,  &  Co.,  for  5791.  16s.  5d.,  on  account  of  Mr.  [50]  Henry  Baker.  The  letter 
of  the  11th  instant  was  written  in  the  belief  that  at  that  time  all  was  right  with 
Mr.  Baker :  whereas,  before  the  drafts  were  presented  for  acceptance,  and  before  the 
time  for  giving  an  answer  concerning  them  had  expired,  I  had  ascertained  that  he  was 
in  difficulties,  and  had  given  him  notice  that  the  drafts  would  not  be  accepted  ;  and 
he  ought  to  have  informed  you.  The  engagement  contained  in  the  letter  to  Mr. 
Baker  of  the  11th  instant  having  been  immediately  cancelled,  this  company  is  under 
no  engagement  to  your  house,  direct  or  implied  :  and,  seeing  that  Mr.  Baker  is  under 
considerable  liabilities  to  the  bank,  I  cannot  consent  to  increasing  them,  however  I 
may  regret  your  loss  on  the  occasion.  "  Thosias  Trew,  Manager." 

If  the  court  shall  be  of  opinion  that  the  plaintiffs  were  entitled  to  recover  in  this 
action,  then  it  is  agreed  that  the  verdict  entered  for  the  plaintiffs  shall  stand  for  the 
amount  of  the  said  two  bills  of  exchange  for  3001.  and  2791.  16s.  5d.,  with  interest 
thereon  respectively  to  the  time  at  which  final  judgment  could  be  signed.  If  the  court 
shall  be  of  opinion  that  the  plaintiffs  were  not  entitled  to  recover  in  this  action,  then 
it  is  agreed  that  a  verdict  shall  be  entered  for  the  defendants.  And  it  is  further 
agreed  that  the  court  shall  have  the  power  of  drawing  any  inferences  from  the 
above  facts  which  the  jury  might  have  drawn,  and  of  making  any  amendment  which 
could  have  been  made  by  the  judge  at  nisi  prius.  It  is  also  agreed  that  a  copy  of  the 
pleadings  may  be  referred  to  as  part  of  the  case. 

The  case  was  argued  in  Easter  term  last. 

Manning  Serjt.  (with  whom  was  Sir  T.  Wilde,  Serjt.),  for  the  plaintiffs.  The  letter 
written  and  sent  by  the  manager  of  the  Hampshire  Banking  Company  to  Baker  [51] 
on  the  11th  of  August,  1842,  amounted  to  an  absolute  promise  to  accept  the  bills 
mentioned  in  the  pleadings,  and  operated  as  an  actual  acceptance  thereof.  There  are 
many  cases  in  the  books  to  shew  that  the  acceptance  of  a  foreign  bill  need  not  be 
upon  the  face  of  it,  and  that  a  mere  promise  to  accept  is  sufficient ;  Wtikmson  v. 
Luhmdye  (1  Stra.  648,  4  Bac.  Abr.  711,  6th  &  7th  editions),  Linnla/  v.  Palmer  (2  Stra. 
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1000,  4  Bac.  Abr.  71  l),'Cor  v.  Coleman  (4  Bac.  Abr.  71 1),  Julian  v.  Shobrookc  (2  Wils.  9), 
Sproat  v.  Matthews  (1  T.  K.  182),  Anderson  v.  ZZisatf  (4  M.  &  Sel.  303);  and  indeed 
this  is  implied  from  the  statutes  3  &  4  Ann.  c.  9,  s.  5,  and  1  &  2  G.  4,  c.  78,  s.  2. 
Nor  is  it  necessary  that  the  promise  to  accept  should  be  made  to  the  party  holding 
the  bill ;  Story  on  Bills,  2nd  edit,  p.  272,  §  244,  PiUams  v.  J 'an  Mierop  (3  Burr.  1663), 
Clarke  v.  Cock  (4  East,  57),  Fairlie  v.  Herriwj  (3  Bingh.  625,  11  J.  B.  Moore,  520). 
In  Pillans  v.  Van  Mierop,  Lord  Mansfield  says:  "If  a  man  agrees  'that  he  will  do 
the  formal  part,'  the  law  looks  upon  it  (in  the  ease  of  an  acceptance  of  a  bill)  as  if 
actually  done.  This  is  an  agreement  '  to  accept  the  bill,  if  there  was  a  necessity  to 
accept  it,  and  to  pay  it  when  due  ; '  and  they  could  no  (afterwards  retract.  It  would 
be  very  destructive  to  trade  and  to  trust  in  commercial  dealing  if  they  could."  And 
Yates,  J.,  says :  "  This  agreement  '  to  honour  their  hill '  was  a  virtual  acceptance  of 
the  bill.  An  acceptance  need  not  be  upon  the  bill  itself;  it  may  be  by  collateral 
writing;  Wilkinson  v.  Lutwidge.  A  promise  'to  accept'  is  the  same  as  an  actual 
acceptance.  And  a  small  matter  amounts  to  an  acceptance ;  and  so  says  Molloy, 
lib.  2,  c.  10,  §  20."  It  is  clear,  that,  if  the  Hampshire  Banking  Company  had  sent  the 
bills  back  to  Baker  with  their  acceptance  upon  them,  they  coidd  not  have  retracted 
[52]  such  acceptance,  though  it  had  not  been  communicated  to  the  holder.  In  Billing 
v.  Devaux  (3  M.  &  G.  565,  4  Scott,  N.  R.  175),  one  M.  a  merchant  at  Stockholm,  on 
the  21st  of  August,  1840,  drew  upon  the  defendants,  his  correspondents  in  London 
(amongst  others),  a  bill  for  2251.,  at  eighteen  days'  date,  payable  to  the  plaintiff:  the 
defendants,  not  being  in  funds,  declined  to  accept  this  bill :  on  the  11th  of  September, 
the  bill  was  presented  for  payment,  and  refused  :  on  the  13th  M.,  the  drawer,  died 
insolvent:  on  the  15th  the  defendants,  in  ignorance  of  the  death  or  insolvency  of  M., 
wrote  to  him  as  follows  :  "  Respecting  your  drafts  on  us,  we  have  to  advise  that  we 
have  paid  and  are  prepared  to  pay  the  following,"  enumerating  several  bills,  including 
the  one  in  question  ;  and  in  a  postcript  they  wrote,  "  We  have  just  been  informed 
that  the  holders  of  the  bill  above  for  2251.  had  returned  it  to  you  :  this  they  had  no 
right  to  do,  as  we  have  already  explained  to  you  they  were  bound  to  keep  it  till  the 
following  post  day  :  the  said  bill,  we  are  almost  sure,  was  presented  again  on  Saturday 
last;  therefore  we  cannot  conceive  how  it  can  have  been  sent  back  before  this  day: 
you  ought  to  require  proof  that  this  bill  has  been  returned  by  Friday's  mail,  otherwise 
the  charges  made  thereon  cannot  be  demanded  of  you."  It  was  held  that  the  above 
letter  constituted  a  valid  acceptance  of  the  bill,  there  being  nothing  in  the  postscript 
to  destroy  the  effect  of  the  former  part  of  the  letter.  Besides,  there  is  here  an  express 
consideration  for  the  acceptance.  Baker's  letter  of  the  10th  of  August,  1842,  advising 
the  Hampshire  Banking  Company  of  the  bills  in  question  having  been  drawn  upon 
them  on  his  account,  incloses  a  remittance  ;  and  the  manager,  in  answer,  acknowledges 
the  receipt  of  the  remittance  (as  to  the  value  of  which  the  court  will  noi  inquire),  and 
expressly  promises  to  accept  the  drafts.  Trew's  letter  of  the  17th  of  August,  addressed 
[53]  to  Balfour,  is  also  important,  as  shewing  quo  animo  the  letter  of  the  1 1th  was 
written. 

Channell,  Scrjt,  (with  whom  was  Montague  Smith),  for  the  defendants.  It  may 
be  admitted  that,  in  the  case  of  a  foreign  bill,  the  acceptance  need  no!  be  on  the  face 
of  it,  and  that  the  fact  of  the  acceptance  need  not  be  communicated  i"  the  holder  of 
the  bill.  The  cases  are  too  distinct  and  too  numerous  to  be  HOW  questioned,  But 
it  is  necessary  that  that  which  is  relied  on  as  an  acceptance  should  be  communicated 
to  some  one  who  is  party  to  the  bill,  or  at  least  to  an  agent  of  some  party.  None  of 
the  authorities  warrant  the  plaintiffs  in  contending  that  the  letter  of  the  llth  oi 
August,  from  Trew  to  Baker,  who  was  no  party  to  the  bills,  nor,  as  far  as  appears  on 

the  face  of  the  case,  agent   to  any  party  to  them,  ai ited  fco  an  acceptance,      H  bat 

are  the  facts?  On  the  3rd  of  August,  1842,  Grants,  Balfour,  &  Co.,  the  plaintiffs, 
advised  the  defendants,  the  Hampshire  Banking  Company,  of  their  having  drawn  the 
bills  in  question  upon  them.    On  the  Llth, Trew,  the  manager,  wrote  the  letter  which 

is  alleged  to  be  the  acceptance.      That  letter  was  addressed  to  Baker, and  was  reeei\  ed 

by  hi  111  iii  London  mi  the  I  2th.     <  >n  the  same  day  Trew  came  to  London,  and  informed 

Maker  that  the  bills  would  not  be  accepted,  the  let  tcr  of  the  llth  not  having  then 
been  communicated  to  the  plaint  ill's,  or  to  any  agent  of  the  plain  tills.      Baker  assented 

to  the  countermand,  and  on  the  Kith  communicated  to  Balfour,  one  of  the  plaintiffs, 

Trew's  letter  of  the  llth,  but  did  not  apprise  him  that  that  letter  had  l n  recalled. 

That  an  actual  acceptance  may  be  countermanded  or  cancelled  before  it  is  communi- 


456  GRANT   V.  HUNT  l  C.  B.  54. 

cated  to  the  drawer,  or.  any  other  party  to  the  bill,  is  clear  ;  Cox  v.  Troy  (5  B.  &  Aid. 
474,  1  D.  &  R.  38).  Bayley,  J.,  there  says :  "  I  have  no  difficulty  [54]  in  saying, 
from  principles  of  common  sense,  that  it  is  not  the  mere  act  of  writing  on  the  bill,  but 
the  making  a  communication  of  what  is  so  written,  that  binds  the  acceptor ;  for,  the 
making  a  communication  is  a  pledge  by  him  to  the  party,  and  enables  the  holder  to 
act  upon  it.  But,  while  it  remains  in  the  drawee's  hands,  it  seems  to  me,  the  accept- 
ance is  not  fully  binding  on  the  person  who  signed  it,  and  he  is  at  liberty  to  say, 
before  he  parts  with  it,  '  I  have  not  yet  entered  into  an  engagement  to  accept.' "  The 
same  rule  must  apply  to  an  acceptance  other  than  on  the  face  of  the  bill.  The  passage 
cited  from  Story  on  Bills  does  not  affect  this  position.  In  Clarke  v.  Cock  (4  East,  57) 
the  statement  was  made  to  the  holder  of  the  bill ;  and,  as  Lord  Ellenborough  says, 
"  induced  a  credit  without  which  the  plaintiffs  would  not  have  given  value  for  the 
bills."  And  he  adds:  "The  defendant  has  thereby  enabled  another  with  truth  to 
assert,  and  furnished  him  with  the  means  of  proving  that  assertion  by  the  production 
of  the  defendant's  letter,  that  he  had  undertaken  to  accept  the  bills,  which,  in  ordinary 
mercantile  understanding,  amounts  to  an  acceptance  ;  and  by  that,  credit  was  attached 
to  the  bills."  In  Wynne  v.  Raikes  (5  East,  514),  the  letter  which  constituted  the 
acceptance  was  addressed  to  the  drawer  of  the  bill.  In  Fairlie  v.  Herring  (3  Bingh. 
625,  11  J.  B.  Moore,  520),  the  promise  was  made  to  a  party  to  the  bill;  and  that  is 
a  circumstance  that  is  relied  on  by  Best,  C.  J.,  in  his  judgment.  So,  in  PiUans  v. 
Van  Microp  (3  Burr.  1663),  the  communication  was  to  persons  who  were  to  stand 
as  parties  to  the  bills.  Again,  in  Billing  v.  Demur  (3  M.  &  G.  565,  4  Scott,  N.  R. 
175),  the  letter  containing  the  acceptance,  was  communicated  by  the  administrator  of 
Morsing,  the  drawer,  to  the  plaintiff.  [55]  Trew's  letter  of  the  17th  of  August 
merely  assigns  the  reasons  of  the  company  for  rescinding  the  agreement  to  accept. 
Then,  as  to  the  alleged  consideration.  [Tindal,  C.  J.  That  could  only  operate  as 
oetween  Baker  and  the  defendants.  Cresswell,  J.  The  only  use  of  the  consideration 
is  this,  to  explain  the  terms  used  by  the  defendants  in  their  letter  of  acceptance. 
Further  than  that,  it  can  have  no  operation  between  these  parties.] 

Manning,  Serjt,  in  reply.  The  position  contended  for  on  the  part  of  the  defen- 
dants, is  not  sanctioned  by  any  of  the  cases.  In  Wynne  v.  Bailees  (5  East,  521),  Lord 
Ellenborough  says :  "  The  second  question  in  this  case  is,  whether,  inasmuch  as  the 
bill  was  not  taken  by  the  holders  upon  the  credit  of  this  promise  of  the  defendants  so 
made  to  the  drawers,  nor  was  the  same  known  to  them  to  have  been  made  at  all  till 
after  the  bill  was  due,  they,  the  holders,  can  avail  themselves  of  it  as  an  acceptance. 
In  the  case  of  Powell  v.  Monnier  (1  Atk.  611),  already  mentioned,  that  which  was 
holden  an  acceptance  enuring  to  the  benefit  of  the  indorsees,  the  plaintiffs,  was,  an 
acceptance  contained  in  a  letter  to  the  drawer,  one  Newburgh,  promising,  '  that  his 
bill  should  be  duly  honoured.'  The  promise  in  that  case,  being  long  subsequent  to 
the  time  when  the  plaintiffs  became  possessed  of  the  bill  by  indorsement,  could,  of 
course,  have  formed  no  part  of  their  original  inducement  to  take  it.  And  the  promise 
was,  in  that  case,  as  well  as  in  this,  made  to  a  drawer  who  had  drawn  without  having 
any  effects  in  the  acceptor's  hands  ;  and  it  does  not  appear  in  the  one  case  more  than 
in  the  other,  that  the  holders,  the  plaintiffs,  ever  knew  of  the  acceptance  on  which 
they  afterwards  relied  prior  to  the  time  when  the  bill  became  due.  Without  over- 
setting the  au-[56]-thority  of  the  case  of  Pouvll  v.  Monnier,  we  cannot  say  that  the 
plaintiffs  are  not  in  the  present  case,  which  so  entirely  resembles  it,  entitled  to  recover. 
And  as,  in  adhering  to  it,  we  violate  no  principles  of  commercial  convenience,  but 
confirm  a  rule  of  law  which  we  find  established  on  a  subject  which  least  of  all  others, 
endures  uncertainty  and  change,  we  cannot  do  otherwise  than  hold  the  plaintiffs  in 
this  case  entitled  to  recover."  Possibly,  in  the  present  case,  Balfour  might  have 
stopped  the  corn  in  transitu,  had  he  not  been  put  at  rest  by  Trew's  letter  of  the  11th 
of  August.  [Cresswell,  J.  Do  you  find  any  case  where  the  promise  has  been  made 
to  any  but  one  who  either  was  or  had  been  the  holder,  or  the  agent  of  a  holder  of  the 
bill?]  There  is  no  case  in  which  that  distinctly  appears.  [Cresswell,  J.,  referred  to 
Doe  dem.  Gamons  v.  Knight  (5  B.  &  C.  671,  8  D.  &  R.  348).]  It  is  quite  unnecessary 
to  discuss  that  here ;  for,  the  case  distinctly  discloses  agency  on  the  part  of  Baker. 
Baker  was  the  person  who  had  ordered  the  cargo  of  the  plaintiffs.  Instead  of  pursuing 
the  usual  course  of  drawing  the  bills  himself  upon  the  Hampshire  Banking  Company, 
payable  to  Grants,  Balfour,  &  Co.,  Baker  intimates  to  them  the  parties  on  whom  they 
are  to  draw  for  payment  of  the  invoice  price  of  the  cargo.     The  case  states  two  former 
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transactions  in  which  the  same  course  was  adopted.  And  Baker  afterwards  recognizes 
the  drafts  as  having  been  made  on  his  account.  How,  then,  can  it  be  said  that  he  is 
a  stranger  to  the  transaction  1 

[At  the  suggestion  of  the  court,  the  special  case  was  afterwards  amended  by  the 
insertion  of  the  words  within  brackets  in  pp.  45  and  46.] 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  case  was  argued 
in  last  Easter  term,  before  [57]  my  brothers  Coltman,  Erskine,  and  Cresswell,  and 
myself.  It  was  an  action  by  the  plaintiffs,  as  drawers,  against  the  Hampshire  Banking 
Company,  as  acceptors,  of  two  bills  of  exchange  drawn  at  Genoa.  The  defendants 
pleaded  that  they  did  not  accept.  At  the  trial  before  me  a  verdict  was  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court  upon  a  case,  which  stated  that  the 
plaintiffs,  having  made  purchases  at  Genoa  for  one  Baker,  a  corn-merchant  in  London, 
drew  the  bills  in  question  on  the  defendants  for  a  part  of  the  pui'chase-money,  that 
being  the  mode  in  which  they  had,  by  Baker's  directions,  obtained  payment  for  goods 
bought  for  him  on  other  occasions.  The  plaintiffs  sent  to  the  defendants  a  letter 
bearing  date,  at  Genoa,  the  3rd  of  August,  1842,  in  which  they  stated  that  "they 
had  valued  on  them,  for  account  of  Mr.  Henry  Baker,  for  5791.  16s.  5d.  sterling,  as 
per  note  at  foot,  and  which  they  doubted  not  would  meet  their  kind  protection."  On 
the  10th  of  August,  1842,  Baker  (who  had  a  banking  account  with  the  defendants) 
wrote  to  them  as  follows  :  "  Messrs.  Grants,  Balfour,  &  Co.,  unexpectedly  to  me,  have 
drawn  on  you  to  5791.  16s.  5d.  This  please  accept,  to  the  debit  of  my  account. 
Please  return  me  also  the  bill  of  lading  of  the  'Flora.'  Inclosed  is  bill  on  King  & 
Melvill  for  25601.,  for  the  credit  of  my  account."  And  on  the  following  day,  Trew, 
the  manager  of  the  bank,  wrote  in  answer,  "  We  beg  to  acknowledge  the  receipt  of 
your  favour  of  yesterday,  inclosing  bill  on  King  and  Melvill,  at  four  months,  25601., 
for  the  credit  of  No.  3  account.  Against  this  remittance  we  send  you,  as  requested, 
B.  L.  of  '  Flora,'  upon  which  our  advance  is  20001.,  and  will  accept  Grants  &  Co.'s  drafts 
for  5791.  16s.  5d.,  leaving  191.  16s.  5d.  due  on  this  transaction."  This  letter  was 
received  by  Baker  on  the  12th  of  August,  and  was  shewn  by  him  to  Balfour  (one  of 
the  plaintiffs)  on  the  13th.  On  the  12th  of  August,  at  [58]  about  one  o'clock  in  the 
afternoon,  and  after  the  receipt  of  the  letter  written  the  day  before,  Trew,  the 
manager  of  the  bank,  saw  Baker,  and  on  the  part  of  the  defendants  informed  him 
that  the  bills  would  not  be  accepted,  and  that  they  countermanded  the  consent  given 
in  the  letter  of  the  11th,  to  which  Baker  assented,  but,  notwithstanding,  afterwards 
communicated  the  letter  of  the  11th,  and  not  the  countermand,  to  Balfour. 

On  the  argument  before  us  it  was  not  disputed  by  the  counsel  for  the  defendant 
that  a  foreign  bill  of  exchange  may  be  accepted  verbally,  or  by  writing  not  on  the 
face  of  the  bill,  or  that  a  promise  to  accept  or  pa}'  has  the  effect  of  an  acceptance  ; 
nor  was  it  disputed  lh.it  such  acceptance  may  be  given  to  the  drawer  or  any  other 
party  to  the  bill,  after  it  has  been  indorsed  away,  or  even  after  it  has  become  due  ; 
Powell  v.  Mounter  (1  Atk.  611)  and  Wynne  v.  Baikes  (5  East,  514)  being  distinct 
authorities  to  that  effect.  But  it  was  contended  that  such  promise  to  accept  or  pay, 
not  being  on  the  face  of  the  bill,  must,  in  order  to  bind  the  party  making  it,  be  com- 
municated to  some  party  to  the  bill,  or  to  the  holder,  or  to  some  agent  for  such  party 
or  holder  ;  and  that,  in  this  case,  no  such  communication  was  made  tn  Balfour  until 
after  the  manager  of  the  bank  had  withdrawn  the  promise  to  accept,  with  the  assent 
of  the  party  to  whom  that  promise  had  been  given.  On  the  other  hand,  it  was  COD 
tended  that  Baker  was  not  a  stranger  to  the  bills,  but  a  person  who,  having  adopted 
the  act  of  the  drawers,  was  in  the  same  position  as  if  lie  had  drawn  them  himself: 
and,  it  having  been  suggested  that  the  bills  were  drawn  in  pursuance  of  authority 
previously  given,  the  case  stood  over,  in  order  that,  if  such  were  the  fact,  it  might  be 
stated  accordingly.  Since  the  end  of  last  term  the  special  rase  has  been  amended, 
and  it  now  appears  that  a  Mr.  [59]  Magnus  (acting  under  a  general  authority  from 
Baker)  directed  the  plaint  ill's  to  purchase  the  corn  for  the  price  oi  which  the  bills  «  ere 
drawn,  and  also  that  the  bills  were  drawn  by  the  direction  of  Magnus,  acting  as  agent 
for  Baker  (a).     The   promise  to  accept  was  therefore  given  to  the  party  by   whose 

(a)  The  effect  of  the  amendment  (supra,  15,  16),  seems  to  have  Inch,  to  shew 
distinctly  that  Baker  originally  authorized  the  plaintiffs  to  draw  the  two  bills  in 
question  upon  the  company  ;  whereas,  in  the  absence  of  such  amendment,  it  might  be 

C.  P.  xin.— 15* 
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direction  and  on  whose  account  the  bills  were  drawn  :  and  in  Fairlie  v.  Herring  it  was 
held  that  such  a  promise,  given  by  the  drawee  to  the  party  by  whose  direction  a  bill 
was  drawn,  operated  as  an  acceptance,  and  enured  to  the  benefit  of  the  indorsee,  to 
whom  the  bill  had  been  previously  indorsed.  In  the  present  case  it  appears  to  us, 
that,  when  Baker,  by  whose  directions  and  for  whose  account  the  bills  were  drawn, 
obtained  from  the  defendants  the  written  promise  to  accept,  that  amounted  to  an 
acceptance,  and  enured  to  the  benefit  of  the  drawers  ;  and  that  Baker  could  not  after- 
wards cancel  that  acceptance,  or  release  the  defendants  from  their  engagement,  by 
consenting  to  the  countermand,  as  it  is  called,  by  Trew,  on  the  12th  of  August. 

We  are,  therefore,  of  opinion  that  the  issue  on  the  acceptance  was  properly  found 
for  the  plaintiffs,  and  that  the  postea  must  be  delivered  to  them. 

Postea  to  the  plaintiffs. 

[60]    The  Wardens  and  Commonalty  of  the   Mistery  of  Fishmongers  of 
the  City  of  London  v.  Robertson  and  Others.    Jan.  15,  1845. 

In  assumpsit  upon  articles  of  agreement,  and  a  memorandum  of  the  same  date,  indorsed 
thereon,  varying  the  terms,  the  consideration  for  the  defendants'  promise  was 
alleged  to  be  the  making  of  the  articles  and  memorandum,  and  the  undertaking  by 
the  plaintiffs  that  they  would  perform  every  thing  in  the  articles  and  memorandum 
contained  on  their  part  to  be  performed.  To  prove  the  promise,  and  that  it  was 
made  upon  the  consideration  alleged,  the  plaintiffs  offered  in  evidence  the  part  of 
the  articles  in  their  custody,  signed  by  the  defendants,  with  the  memorandum  on 
the  back  thereof,  signed  by  the  clerk  of  the  company,  and  by  the  agent  of  the 
defendants.  Both  these  were  duly  stamped  ;  but  the  signatures  of  some  of  the 
defendants  to  the  articles  being  attested  by  a  witness  whose  absence  was  not 
accounted  for,  it  was  objected  that  the  articles  were  not  admissible  ;  and  they  were 
accordingly  rejected.  The  plaintiffs  then  called  for  the  part  of  the  articles  and 
memorandum  which  was  in  the  possession  of  the  defendants,  as  well  to  prove  the 
consideration  stated  in  the  declaration  as  to  meet  the  above  objection.  The  articles 
were  stamped,  but  the  memorandum  was  not ;  on  which  ground  it  was  objected  to 
on  the  part  of  the  defendants,  and  rejected : — Semble,  that  the  evidence  was 
properly  rejected. 

Assumpsit  upon  articles  of  agreement  (not  under  seal)  entered  into  by  the  clerk 
of  the  Fishmongers'  Company,  on  their  behalf,  with  the  defendants. 

The  first  count  of  the  declaration  stated  that  before  and  at  the  time  of  the  making 
and  entering  into  the  articles  of  agreement  in  that  count  mentioned  and  set  forth,  a 
petition  had  been  presented  to  the  House  of  Commons,  and  was  then  pending,  at  the 
instance  and  on  behalf  of  the  defendants,  for  leave  to  bring  into  the  House  of  Commons 
a  bill  for  draining,  embanking,  and  reclaiming  certain  slob  or  waste  lands  in  Lough 
Swilly  and  Lough  Foyle,  in  the  counties  of  Donegal  and  Londonderry,  in  Ireland  : 
that  the  plaintiffs,  before  and  until  and  at  the  time  of  the  making  of  the  said  articles, 
had  opposed  and  were  then  opposing  and  objected  to  the  bringing  in  and  passing  of 
such  bill :  that  one  Robert  Ogilby  at  those  times  also  objected  to  and  opposed  the 
introduction  of  the  same  bill,  separately  and  [61]  apart  from  the  plaintiffs  and  on  his 
own  behalf :  that,  on  the  17th  of  March,  1838,  by  certain  articles  of  agreement  in 
writing  then  made  and  entered  into  by  and  between  T.  D.  Towse,  for  and  on  behalf 
of  the  plaintiffs,  of  the  first  part ;  T.  G.  Kensit,  for  and  on  behalf  of  Ogilby,  of  the 
second  part ;  and  the  defendants  of  the  third  part ;  after  reciting  that  a  petition  had 
then  lately  been  presented  to  the  House  of  Commons,  at  the  instance  and  on  behalf  of 
the  defendants,  for  leave  to  bring  in  a  bill  for  draining,  embanking,  and  reclaiming 
the  slob  or  waste  land  in  Lough  Swilly  and  Lough  Foyle,  in  the  said  counties  of  Donegal 
and  Londonderry  (being  the  petition  thereinbefore  mentioned),  and  that  certain  pro- 
ceedings had  been  thereupon  had,  and  that  the  plaintiffs  and  Ogilby  were  then 

open  to  the  defendants  to  contend  that  a  contemporaneously  existing  authority  was 
not  distinctly  shewn.  Still,  as  Baker,  by  his  letter  of  10th  August,  ante,  46,  adopted 
the  act  of  the  plaintiffs  in  drawing  upon  the  company,  which  act  was  done  professedly 
on  account  of  Baker  (see  Wilson  v.  Tvmman,  6  M.  &  G.  236),  it  would  rather  appear 
that  the  ratihabition  would  have  been  sufficient,  though  no  contemporaneously  exist- 
ing authority  had  been  shewn. 
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respectively  seised,  possessed  of,  or  otherwise  entitled  to,  certain  lauds  abutting  upon 
or  adjacent  to  certain  parts  of  the  said  slob  or  waste  land  in  Lough  Foyle  aforesaid, 
and  in  respect  of  such  land  then  were,  or  claimed  to  be,  entitled  to  the  said  slob  or 
waste  land  adjacent  thereto,  and  to  certain  rights  and  privileges  in,  over,  and  upon 
the  same  ;  and  also  reciting  that  the   plaintiffs  and  Ogilby  then  objected  to  the  said 
intended   bill,   and    the   powers   and   authorities   thereby   sought  to   be   obtained,  as 
injurious  to  their  said  respective  rights,  and  had,  by  their  agents,  opposed  the  pro- 
ceedings necessary  for  the  introduction  thereof  into  parliament  (being  the  said  opposi- 
tion by  the  plaintiffs  and  Ogilby  respectively  thereinbefore  mentioned),  it  was,  by  the 
said  articles,  for  the  purpose  of  preventing  the  expense  of  further  opposition  to  the 
said  intended  bill,  and  for  settling  and  adjusting  the  rights  of  the  plaintiffs  and  Ogilby 
respectively  to  the  said  slob  or  waste  land  so  sought  to  lie  reclaimed,  mutually  agreed 
by  and  between  the  said  parties  to  the  said  agreement,  and  they  did  thereby  mutually 
agree,  each  with  the  others  and  other  of  them,  in  manner  [62]  following,  that  is  to 
say,  that  the  plaintiffs  and  Ogilby  should  respectively  withdraw  all  opposition  to  the 
further  progress  of  the  bill  to  be  brought  into  parliament  and  promoted  by  the  defen- 
dants, for  draining,  embanking,  and  reclaiming  the  said  slob  or  waste  land  in  Lough 
Foyle  aforesaid ;  that  the  several  powers  and  authorities  to  be  granted  by  the  said 
bill,  and  the  several  clauses,  provisos,  and  restrictions  and  stipulations  therein  to  be 
contained,  should  be  agreed  upon  and  settled  by  and  between  the  solicitors  of  the  said 
parties  to  the  said  agreement,  before  any  proceedings  should  take  place  thereupon  in 
committee  of  either  house  of  parliament,  to  the  intent,  and  with  the  object,  that  the 
said  bill  might  be  as  perfect  and  beneficial  for  the  interest  of  all  the  said  parties  in 
the  reclamation  of  the  said  slob  or  waste  land  as  it  could  be  made;  and  that,  if,  in 
flaming  and  perfecting  the  said  bill,  any  difference  or  dispute  should  arise  between 
the  said  parties,  or  any  of  them,  in  regard  to  any  clause,  matter,  or  thing  which  any 
of  the  said  parties  might  desire  to  insert  or  to  have  omitted  in  the  said  bill,  such 
difference  or  dispute  should  be  referred  forthwith  to  Mr.  Brodie,  for  his  opinion  and 
determination,  which  should   be   final  and   conclusive  on  the  said  parties  ;  that  the 
plaintiffs  and  Ogilby  respectively  should,  by  petition  or  otherwise,  at  the  expense  of  the 
defendants,  use  all  reasonable  means  and  endeavours  to  promote  the  progress  of  the  said 
bill,  and  procure  an  act  of  parliament  to  pass  thereupon  ;  that  such  part  of  the  said  slob 
OX  waste  land  as  was  opposite  to  the  plaintiffs'  estate,  bounded  by  the  canal  on  the  one 
side  and  by  Mr.   .Maxwell's  property  on   the  other,  and  extending  to  the  site  of  the 
proposed  embankment,  as  laid  down  in  Mr.  M'NeiU's  plan,  should  be  allotted  and  given 
to  the  plaintiff's  ;  that  a  proportion  equal  to  one  tenth  part  of  the  whole  of  the  slob  or 
waste  land,   opposite    to  the  frontage   of  the  lands  of  Ogilby,   which  should    be   re- 
[631-claimed  under  the  powers  of  the  intended, act,  should  be  allotted  and  given  to 
Ogilby,  such  proportion  of  the  said  slob  or  waste  land  to  be  part  of  the  slob  opposite 
such  frontage  as  aforesaid,  and  to  be  selected  by  Ogilby  and  the  defendants,  with  due 
regard  to  the  convenience  and  interest  of  Ogiiby,  so  far  as  the  same  could  be  accom 
plishi'il  consistently  with  an  arrangement  for  the   cession   of   further  portions  of  the 
said  slob,  entered  into  by  the  defendant  Dimsdale  with  certain  other  persons,  it  being 
understood  that  such  arrangement  was  not  to  affect  or  prejudice  any  light  of  Ogilby  ; 
thai   -miIi  respective  allotments  or  proportions  should  be  absolutely  reserved  in  the 
said  intended  act,  to  the  plaintiffs  and  their  successors,  ami  to  Ogilby  and  bis  heirs, 
tectively,  free  and  indemnified  of ,  and  from,  and  against  all  costs,  charges,  and 
expenses  attending  the  embanking,  draining,  and  reclaiming  of  the  said  Blob,  or  any 
other  charge,  stipulation,  rest riction,  or  condition  whatsoever:  ami  t In-  defendants  did 
also,  in  and  by  the  s.ml  articles,  undertake  and  agree  that  they  would,  on  the  passing 
ot  the  said  intended  ad,  pay  to  the  plaintiffs  tin'  sum  of  L0001.,  and  that  the  defen 

<  bints  should  and  would  pay  all  COStS  and  expenses  of,  anil  attendant  upon,  the  npplh  a 
tion  for  and  obtaining  (lie  said  act  :  and,  lastly,  it  was  in  and  by  the  said  articles 
agreed,  by  and  OU  the  part  of  the  plaintiffs  and  the  said  Ogilby.  that  the  aforesaid 
proportions  or  allotments  of  the  said  slob  or  waste  land,  w  Inn  reclaimed,  w  Inch  should 

be  allotted  to  them  respectively  as  aforesaid,  should  be  received  ami  taken  bj  them 
respectively,  in  full  of  all  rights  and  claims  of  the  plaintiffs  and  Ogilby  respectively, 
or  any  of  their  respective  tenants  claiming  from  or  under  them  or  him,  in  respect  ot 

the   said   slob   or   waste    land,  and    thai    the    plaintiffs   and    Ogilby    respect  i\  cly    would 

protect  ami  indemnify  the  defendants  from  ami  against  any  right  or  claim  derived 
from  and  under  the  plaintiffs  ami  Ogilby  [64]  respectively,  which  should  or  might  be 
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made  by  any  of  their  said  tenants  respectively  in,  to,  or  upon  the  said  slob  or  waste 
land,  or  any  part  thereof,  except  as  to  any  contract  or  engagement  which  might  have 
been  theretofore  entered  into  by  the  defendants,  or  any  of  them,  with  the  said  tenants 
respectively,  or  any  of  them,  in  respect  thereof  :  that,  after  the  making  of  the  said 
articles,  to  wit,  on  the  said  17th  of  March,  1838,  by  a  certain  memorandum  then 
indorsed  on  the  said  articles  of  agreement,  by  and  with  the  consent  and  approbation 
of  all  the  saifl  parties  to  the  said  articles,  and  then  signed  by  one  J.  M.  Pearce  as  the 
solicitor  and  agent  of  the  defendants,  it  was  and  is  declared  to  be  understood  between 
the  said  parties  to  the  said  articles  of  agreement,  that  the  plaintiffs  and  the  said 
Ogilby  were  only  severally,  and  not  jointly,  held  and  bound  for  the  fulfilment  of  the 
said  agreement  on  their  own  respective  parts,  but  not  for  each  other ;  and  that  the 
sum  of  10001.,  so  in  the  said  articles  mentioned  to  be  paid  to  the  plaintiffs,  was  for 
certain  costs  and  expenses  which  they  the  plaintiffs  had  been  put  to  during  the  then 
present  year,  partly  in  a  certain  survey  made  by  Mr.  M'Xeill,  and  for  his  plans  and 
valuations  ;  which  surveys,  plans,  and  valuations  the  defendants  were  to  have  the 
benefit  of,  but  that  they  were  to  be  forthwith  returned  to  the  plaintiff's  if  the  said  sum 
of  10001.  should  not  be  duly  paid  as  mentioned  in  the  said  articles  ;  and  it  was  also 
thereby  agreed  that  the  said  agreement  for  withdrawing  the  opposition,  and  facilitat- 
ing the  bill,  as  in  the  said  articles  mentioned,  should  only  be  and  remain  in  force  for 
the  then  present  session  of  parliament,  1837-1838.  Averment :  that  the  said  articles  of 
agreement,  and  the  said  memorandum  so  indorsed  thereon  as  aforesaid,  having  been 
so  made  as  aforesaid,  afterwards,  to  wit,  on  the  said  17th  of  March,  in  the  year  last 
aforesaid,  in  consideration  thereof,  and  of  the  premises  [65]  aforesaid,  and  in  con- 
sideration that  the  plaintiff's  would  then  observe,  perform,  fulfil,  and  keep  all  things  in 
the  said  articles  and  memorandum  contained  on  their  part  and  behalf  to  be  observed, 
&C,  the  defendants  promised  the  plaintiff's  that  they,  the  defendants,  would  observe, 
&c,  all  things  in  the  said  articles  and  memorandum  contained,  on  their  part  and 
behalf  to  be  observed,  &c,  so  far  as  concerned  the  interest  of  the  plaintiffs  :  that  the 
plaintiff's,  on  the  faith  of,  and  in  pursuance  of,  the  terms  of  the  said  articles  and  memo- 
randum, afterwards,  to  wit,  &c,  delivered  to  the  defendants  the  surveys,  plans,  and 
valuation  in  the  memorandum  mentioned,  being  of  the  value  of  10001.  ;  that  the 
plaintiff's'  opposition  to  the  bill  was  withdrawn  ;  that  the  bill  was  brought  into  parlia- 
ment ;  that  its  provisions  were  discussed  between  the  parties  ;  that  differences  arose 
between  them,  which  were  referred  to  Mr.  Brodie,  by  whom  the  bill  was  settled  ;  that 
the  plaintiff's  used  all  reasonable  means  and  endeavours  to  promote  the  bill,  withdrew 
their  opposition  to  its  progress,  and  presented  a  petition  in  its  favour ;  that  Ogilby 
also  withdrew  his  opposition  to  the  bill,  and  used  all  reasonable  means  and  endeavours 
to  promote  its  progress  ;  that  the  plaintiffs  incurred  costs,  at  the  request  of  the  defen- 
dants, to  the  amount  of  12001. ;  that  the  bill  passed,  with  divers  alterations  not 
assented  to  by  the  plaintiffs,  or  referred  to  Mr.  Brodie  ;  and  that  the  plaintiffs  and 
Ogilby  had  been  at  all  times  ready  and  willing  to  receive  their  respective  allotments, 
and  to  indemnify  the  defendants  from  claims  by  tenants,  &c,  as  in  the  articles  of 
agreement  mentioned.  The  declaration  then  assigned  for  breaches,  first,  the  insertion 
by  the  defendants  in  the  bill,  of  divers  powers  and  authorities,  and  divers  clauses, 
provisos,  restrictions,  and  stipulations,  not  agreed  upon  and  submitted  to  Mr.  Brodie  i 
secondly,  that  such  last-mentioned  powers  and  authorities,  &c.,  were  not  in  [66] 
accordance  with,  but  contrary  to,  the  true  intent  and  meaning  of  the  agreement, 
whereby  the  plaintiffs  were  deprived  of  the  stipulated  reservation  of  the  reclaimed 
waste;  thirdly,  non-payment  of  the  10001.  as  agreed;  fourthly,  not  returning  the 
survey,  plans,  and  valuation ;  fifthly,  non-payment  of  the  costs  incurred  by  the 
plaintiff's. 

The  declaration  also  contained  a  count  upon  an  account  stated. 

The  defendants,  who  severed  in  pleading,  pleaded  various  pleas,  to  some  of  which, 
or  to  the  subsequent  pleadings,  the  plaintiff's  demurred,  and  obtained  judgment  or 
leave  to  amend  (see  5  Mann.  &  Gr.  131,  6  Scott,  N.  R.  56,  112,  117). 

The  only  pleas  that  ultimately  became  material  upon  the  present  occasion  were — 
non  assumpsit,  and  a  plea  that  the  promise  of  the  defendants  in  the  first  count 
mentioned  was  not  made  for  the  consideration  in  the  same  count  mentioned,  and  that 
there  was  not  any  good  or  valuable  consideration  whatsoever  for  the  making  of  the 
promise  in  the  said  first  count  mentioned  The  plaintiff's  joined  issue  upon  the  former 
and  traversed  the  latter  of  these  pleas ;  upon  which  traverse  issue  was  joined. 
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The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London  after  last 
Easter  term.  In  order  to  prove  the  affirmative  of  the  two  issues  above  mentioned, 
the  plaintiffs  called  upon  the  defendants  to  produce  (on  notice)  the  part  of  the  agree- 
ment and  memorandum  in  their  possession.  They  were  accordingly  produced,  both 
being  signed  by  Towse,  on  behalf  of  the  Fishmongers'  Company,  and  by  Kensit,  on 
behalf  of  Ogilby.  The  agreement  was  stamped  ;  but  the  memorandum  indorsed 
thereon  was  not  stamped  ;  whereupon  it  was  objected  on  the  part  of  the  defendants 
that  the  last-mentioned  [67]  document  was  inadmissible.  On  the  part  of  the  plaintiffs 
it  was  submitted  that  the  whole,  substantially,  constituted  but  one  agreement,  and 
was  therefore  covered  by  the  stamp  upon  the  face  of  it :  it  was  also  insisted  that  it 
did  not  appear  that  the  subject  of  the  agreement,  at  the  time  of  its  execution,  was  of 
the  value  of  201.,  the  value  depending  upon  the  contingency  of  the  bill  passing.  His 
lordship,  however,  thought  otherwise. 

The  plaintiffs  then  tendered  in  evidence  the  part  of  the  agreement  which  was  in 
their  own  possession,  and  which  was  signed  by  the  seven  defendants,  with  the  memo- 
randum on  the  back  signed,  by  Towse,  on  behalf  of  the  plaintiffs,  by  Kensit,  as  the 
agent  of  Ogilby,  and  by  Pearce,  "as  solicitor  to  the  within-named  parties  of  the  third 
part."  The  agreement  and  memorandum  were  both  stamped  :  but  the  signature  to 
the  agreement  by  the  several  defendants  being  attested  by  different  witnesses,  and  the 
witness  who  attested  the  signatures  of  three  of  the  defendants,  viz.  Booth,  Stedman, 
and  Edge,  not  being  called,  and  his  absence  not  being  accounted  for,  it  was  objected 
on  behalf  of  the  defendants  that  this  part  of  the  agreement  could  not  be  read.  On 
the  part  of  the  plaintiffs  it  was  insisted  (assuming  Pearce  to  have  been  duly  con- 
stituted the  agent  of  all  the  defendants,  which  "the  Lord  Chief  Justice  thought 
sufficiently  established,)  that  the  signature  of  the  memorandum  by  him  dispensed  with 
proof  of  the  due  execution  of  the  agreement;  and  Utterton  v.  Robin*  (1  Ad.  &  E.  4 •_'.';), 
was  cited. 

It  was  further  insisted  on  behalf  of  the  defendants,  that  the  consideration  for  the 
agreement  on  their  part  was  not  proved,  inasmuch  as  it  did  not  appear  that  the  agree- 
ment was  executed  by  the  company  under  their  common  seal,  or  that  Towse,  their 
agent,  was  authorised  under  seal  to  execute  it  for  them  ;  and  that  the  subsequent  [68] 
ratification  by  deed-poll  under  the  corporate  seal  (which  was  stated  in  the  replication 
to  one  of  the  pleas,  but  which  was  after  the  alleged  breach),  could  not  avail ;  Saunder- 
soti  v.  Griffiths  (5  P.  &  C.  909,  8  D.  &  R.  643). 

The  learned  judge  ruled  that  the  objection  to  the  reception  of  the  articles  pro- 
duced from  the  plaintiffs'  custody,  and  of  the  memorandum  produced  from  that  of  the 
defendants,  was  valid,  and  declined  to  receive  them:  and,  the  jury  having,  at  the 
request  of  his  lordship,  assessed  the  damages  the  plaintiffs  had  sustained  by  the  breach 
of  the  agreement,  at  Is.,  the  learned  judge  directed  a  verdict  to  be  entered  for  the 
defendants  mi  the  two  issues  above  mentioned,  with  liberty  to  the  plaintiffs  to  move 
tn  enter  the  verdict  for  Is.,  if  the  court  should  be  of  opinion  that  the  articles,  or  the 
memorandum,  had  been  improperly  rejected. 

The  plaint  ill's'  counsel  insisted,  that,  upon  the  true  construction  of  the  articles  and 
memorandum,  they  were  entitled  to  a  verdict  fur  the  10001.  as  liquidated  damages; 
but  in  this  view  of  the  case  the  learned  judge  did  not  acquiesce. 

Channell,  Serjt.,  in  Easter  term  last,  accordingly  obtai i  a  rule  nisi  to  enter  a 

Miiliet  fur  the  plaintiffs  for  Is.,  or  for  L0001.  or  for  a  new  trial.  lie  cited  Nash  v. 
Turner  (I  Esp.  N.  P.  ('.  217),  Brrnghe  \.  Goodson  (5  X.  C.  7:ss,  s  Scott,  71),  and 
Utterton  v.  Robins  (]  Ad.  &  E.  423),  to  shew,  that,  inasmuch  as  the  memorandum 
indorsed  on  the  articles,  admitted  the  due  execution  of  the  agreement,  the  plaintiffs 
were  not  bound  to  prove  it  in  the  ordinary  way;  and  also  Smarth  •!.  Newport  v. 
Williams  (1  Salk.  280),  and  Bradshaw  v.  Bennett  (]  M.  &  Rob.  143),  to  shew  that  the 
plaintiffs  were  relieved  from  the  necessity  of  proving  [69]  the  execution  of  the  articles 
and  memorandum  produced  on  notice  by  the  defendants,  inasmuch  as  the  latter 
claimed  an  interest  under  them,  lie  further  submitted  that  no  stamp  was  necessary 
upon  the  memorandum,  the  articles,  which  it  referred  to  and  incorporated,  being  duly 

stamped:    for  this   he  cited    /',„/,    v.    Ih.lni   (1    C.    M  &    K.    122,  G  T.Vru  h.    L16,  .-'.'howl. 

P.  C.  171).  And  as  to  entering  a  verdict  for  L000L,  he  insisted  that,  the  declaration 
assigning  for  breach  the  i payment  of  that  Bum,  and  there  being  no  plea  alleging 

payment  thereof,  the  plaintiffs  were  entitled  to  a  verdict   for   the    10001.   as  stipulated 

damages. 
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Talfourd,  Serjt.  (with  whom  was  J.  W.  Smith),  showed  cause  on  behalf  of  the 
defendant  Dimsdale.  He  submitted — first,  that  the  signing  of  the  memorandum  by 
Pearce,  assuming  him  to  have  been  duly  authorised  to  sign  it  for  all  the  defendants, 
did  not  dispense  with  the  necessity  of  calling  the  subscribing  witness  to  prove  the 
execution  of  the  agreement  :  CaU  v.  Dwnning  (5  Esp.  X.  P.  C.  16,  4  East,  53),  Abhot  v. 
Plumbe  (1  Dougl.  215)  ;  the  admission  not  being  made  for  the  purpose  of  the  cause, 
and  the  agreement  not  being  set  up  by  the  defendants  as  parties  claiming  an  interest 
under  it — secondly,  that,  inasmuch  as  the  memorandum  materially  varied  the  terms 
of  the  agreement,  the  former  required  a  stamp;  Reed  v.  Deere  (7  B.  &  C.  261,  2  C. 
&  P.  624). 

Murphy,  Serjt.,  for  the  defendant  Robertson,  as  to  the  necessity  of  calling  the 
subscribing  witness,  referred  to  Stark,  Evid.  2nd  edit.  p.  371,  Tin'  King  v.  Thr  Inhabi- 
tants of  Harringvxrih  (4  M.  &  Selw.  350),  the  observations  of  Bayley,  J.,  on  SmairUe  d. 
Nt  wport  v.  Williams,  in  Tinkler  v.  Wnlpole  ( 1  4  East,  230),  Bacon's  Abridgment,  Evidence 
(F.),  SlaMerie  v.  [70]  Pooley(a),  Williams  v.  Sills  (2  Campb.  519),  GUleti  v.  Abbott  (7  Ad. 
A  E.  783,  3  X.  A  P.  24).  Collins  v.  Bayntm  (1  Q.  B.  117.  4  P.  &  D.  534). 

As  to  the  stamp,  he  cited  Reed  v.  Deere  (7  B.  A  C.  261). 

Byles,  Serjt.,  for  the  defendant  Staines,  also  submitted  that  the  case  was  not 
within  any  exception  to  the  rule  which  requires  proof  of  a  written  instrument  by 
calling  the  attesting  witness ;  citing  Haw/cms  v.  Sherman  (3  C.  A  P.  459):  Comyns's 
Digest,  Fait  (A.  2) :  l.itt.  j  374  ;  Co.  Litt.  231  a.  :  and  that  there  was  no  consideration 
for  the  promise  alleged  in  the  declaration  ;  Saimderson  v.  Griffiths  (5  B.  &  C.  909,  8  D. 
&  R.  643). 

Hindmarch,  for  the  defendant  Whiskin,  submitted,  first,  that  the  plaintiffs  had 
failed  in  proving  the  consideration  upon  which  the  alleged  promise  of  the  defendants 
was  founded  ;  secondly,  that  the  plaintiffs  were  bound  to  call  the  attesting  witness — 
citing  Doe  dem.  Sykes  v.  Durnford  (2  M.  &  Selw.  62),  Cvndiffi  v.  Seftm  (2  East,  183), 
Barnes  v.  Trompomhy  (7  T.  R.  265),  and  Gordon  v.  Secretan  (8  East,  548) ;  thirdly,  that 
the  signature  of  the  memorandum  by  Pearce  did  not  amount  to  an  admission  of  the 
execution  of  the  agreement  so  as  to  dispense  with  proof  thereof  in  the  ordinary  way ; 
fourthly,  that  the  memorandum  required  a  stamp,  Ramsbottom  v.  Moriley  (2  M.  &  Selw. 
I  \'<)  :  fifthly,  that,  assuming  the  agreement  and  the  memorandum  to  have  been  both 
properly  in  evidence,  they  did  not  sustain  the  promise  alleged  in  the  declaration, 
which  was  a  promise  founded  upon  an  executory  consideration  only — Com.  Dig., 
Action  upon  the  Case  (F.  6) ;  Rampston  and  [71]  Bowmen's  case  (3  Leon.  98),  1  Stark. 
Evid.  2nd  edit.  p.  405,  Hopkins  v.  Logan  (5  M.  &  W.  241  i.  Antrom  v.  Chace  (15  East, 
209),  Dilleyv.  PolhUl  (2  Str.  923),  Ferrer  v.  Oven  (7  B.  &  C.  427,  1  Mann.  &  R.  222), 
Biddell  v.  Dowse  (6  11  &  C.  255,  9  D.  A  R.  404). 

Channell,  Serjt.  (with  whom  was  Bovil),  in  support  of  the  rule.  The  plaintiffs 
were  entitled  to  treat  the  memorandum  as  a  new  contract,  incorporating,  by  reference, 
the  original  agreement ;  and  therefore  formal  proof  of  the  agreement  was  dispensed 
with,  more  especially  as  the  defendants  took  an  interest  under  it  ;  Nash  v.  Turner 
(1  Esp.  X.  P.  C.  217),  Brimglot  v.  Goodson  (5  X.  C.  738,  8  Scott,  71),  Bradshaw  v. 
Bennett  d  M.  &  Rub.  143),  UtterUm  v.  RMns  (1  Ad.  &  E.  423),  Bell  v.  Chaytor  (1  Car. 
&  K.  162),  Doe  dem,  Tyndale  v.  Heming  (6  B.  A  C.  28,  9  D.  &  R.  15).  He  further 
insisted  that  the  memorandum  did  not  require  a  new  stamp,  its  object  being  merely 
to  carry  into  effect  the  substantial  intentions  of  the  parties  as  imperfectly  expressed 
in  the  original  agreement  ;  Peak  v.  Dicken  (1  C.  M.  &  H.  422,  5  Tyrwh.  116,  3  Dowl. 
P.  C.  171)  :  and  that  the  10001.  mentioned  in  the  articles  and  memorandum  was  not 
a  penalty,  but  liquidated  damages,  the  defendants  having  contracted  to  pay  that 
specific  sum  for  a  specific  object.  [As  to  this  latter  point  it  was  insisted  for  the 
defendants  that  no  leave  was  reserved  to  the  plaintiffs  to  move  to  enter  the  verdict 
for  10001.,  and  that,  had  it  been  asked  at  the  trial,  the  defendants  would  not  have 
assented  to  such  a  reservation.] 

Cur.  adv.  vult. 

TlNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  cause  went  down 
to  trial  upon  the  several  [72]  questions  of  fact  raised  by  the  pleadings  on  the  part  of 
the  respective  defendants,  amongst  which  one  issue  was  upon  the  plea  of  non  assumpsit, 

(a)  6  M.  &  W.  664.  And  see  Bethel!  v.  Blencowe,  3  M.  &  G-.  119;  Howard  v. 
Smith,  ib.  254. 
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and  another  upon  a  plea  denying  that  the  promise  was  made  upon  the  consideration 
alleged  in  the  special  count.  The  consideration  of  that  promise  was  stated  to  be,  the 
making  of  the  articles  of  agreement  of  the  17th  of  March,  1838,  and  the  memorandum 
indorsed  thereon  of  the  same  date,  and  the  undertaking  by  the  plaintiffs  that  they 
would  perform  every  thing  in  the  articles  and  memorandum  contained  on  their  part 
and  behalf  to  be  performed.  And,  as  the  whole  question  before  us  turns  upon  the 
evidence  offered  as  to  those  issues,  and  the  finding  of  the  jury  thereon,  it  will  be 
unnecessary  to  advert  to  any  other  questions  raised  on  the  record. 

The  plaintiffs,  in  order  to  prove  the  affirmative  of  the  two  issues  above  referred 
to,  first  tendered  in  evidence  the  part  of  the  agreement  of  the  17th  of  March,  1838, 
which  was  in  their  own  possession,  and  was  signed  by  the  seven  defendants,  and  which 
had  also  the  memorandum  on  the  back,  signed  by  Towse,  the  clerk  of  the  Fishmongers' 
Company,  by  Kensit,  the  agent  of  Ogilby,  and  by  Pearce,  "  as  solicitor  to  the  within- 
named  parties  of  the  third  part."  Both  the  articles  and  the  memorandum  so  tendered 
in  evidence,  were  stamped  :  but,  as  it  appeared  that  the  signature  of  the  articles  by 
the  several  defendants  was  attested  by  different  witnesses,  and  the  witness  who  attested 
the  signature  by  the  defendants  Booth,  Stedman,  and  Edge,  was  not  produced,  and  his 
absence  was  not  accounted  for,  the  objection  was  taken  that  that  part  of  the  agree- 
ment could  not  be  received  in  evidence. 

The  plaintiff's  then  called  for  the  part  of  the  same  articles  and  memorandum  which 
was  in  the  possession  of  the  defendants,  as  well  for  the  purpose  of  proving  the  con- 
sideration stated  in  the  declaration,  as  also  for  the  [73]  purpose  of  meeting  the 
objection  raised  against  the  admissibility  of  the  former  part  of  the  agreement  The 
defendants  accordingly  produced  the  part  in  their  possession,  such  part  of  the  articles 
being  signed  by  Towse,  on  behalf  of  the  Fishmongers'  Company,  and  by  Kensit,  on 
behalf  of  Ogilby,  the  parties  to  the  articles  of  the  first  and  second  part,  and  the 
memorandum  being  signed  by  the  same  parties,  Towse  and  Kensit.  But,  with  respect 
to  this  part  of  the  articles  and  memorandum,  it  appeared,  that,  although  the  articles 
were  stamped,  the  memorandum  was  not.  The  objection,  therefore,  taken  against  the 
admissibility  of  this  document  was,  that  the  memorandum  had  no  stamp. 

After  argument  at  the  trial,  the  Chief  Justice  held  the  objection  to  be  valid  ;  and 
the  verdict  upon  these  two  issues  was  thereupon  found  for  the  defendants,  with  liberty 
to  the  plaintiffs  to  move  to  enter  the  verdict  for  themselves  if  the  court  should  think 
the  rejection  of  this  evidence  was  wrong :  and,  at  the  same  time,  the  Chief  Justice 
requested  the  jury  (with  the  consent  of  the  parties)  to  find  what  damages  the  plaintiffs 
would  have  sustained  by  the  breach  of  this  agreement,  supposing  the  plaintiffs  entitled 
to  recover ;  when  the  jury  found  the  sum  of  one  shilling  only.  But,  as  the  plaintiffs 
contend  they  are  entitled,  upon  the  proper  construction  of  the  agreement,  to  the  sum 
of  10001.  as  damages  ascertained  by  the  articles  of  agreement  and  memorandum,  the 
cause  must,  in  any  point  of  view,  go  down  to  a  new  trial ;  for,  the  defendants  insist 
that  there  was  no  understanding  on  their  part  that  the  rule  should  empower  the  court 
to  enter  any  verdict  for  the  plaintiffs  except  for  the  nominal  damages  of  one  shilling ; 
and  that  they  should  never  have  assented  to  such  a  construction  of  the  agreement  as 
that  the  10001.  was  the  stipulated  amount  of  the  damages  between  the  parties,  [74] 
but,  on  the  contrary,  would  have  tendered  a  bill  of  exceptions  to  such  direction,  if 
any  such  had  been  given. 

The  only  question,  therefore,  is,  upon  what  terms  the  new  trial  should  be  had. 
If  the  cause  went  to  a  new  trial  simply  on  the  ground  of  the  improper  rejection  of 
evidence,  the  plaintiffs  would  undoubtedly  have  been  entitled  to  such  new  trial  without 
payment  of  costs;  but  the  plaintiff's  have  a  further  object  in  obtaining  a  new  trial, 
namely,  the  object  of  increasing  the  damages  beyond  the  nominal  sum  at  which  the 
jury  have  assessed  them  :  and,  even  supposing  the  verdict  to  have  been  properly  found 
for  the  defendants,  the  plaintiff's  would  still  ask  for  a  new  trial,  in  older  that  they 
might  remove  the  difficulty  which  had  occurred  on  the  former  occasion,  by  procuring 
a  proper  stamp  on  the  memorandum,  and  by  accounting  for  the  absence  of  the 
attest  ing  witness. 

We  do  not,  therefore,  feel  ourselves  called  upon  to  give  any  opinion  upon  the 
points  which  have  been  argued  beforo  us,  which,  so  far  as  can  be  foreseen,  will  not 
occur  on  the  second  occasion,  or,  if  they  should  occur,  may  be  made  the  ground  of  a 
bill  of  exceptions  :  and,  looking  at  the  case  as  one  in  which  tho  now  trial  is  granted 
substantially  for  the  benefit  of  the  plaintiff's,  to  enable  them  to  increase  the  damages, 
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we  think  the  justice  of  the  case  requires  that  there  should  be  a  new  trial  on  payment 
of  costs  by  the  plaintiffs. 

Rule  absolute  accordingly. 

[75]     PONTIFEX  and  Another  v.  Wilkinson.     Jan.  15,  1845. 

[For  subsequent  proceedings  see  2  C.  B.  349.] 

The  plaintiffs  declared  in  assumpsit  upon  a  contract,  by  which  they  were  to  manu- 
facture and  fix  complete  for  the  defendant  a  certain  copper,  &c.  necessary  for  the 
fitting  up  of  a  brew-house,  according  to  a  specification,  for  a  certain  price,  and  the 
defendant  was  to  permit  the  plaintiffs  to  put  up  the  work  and  pay  for  the  same  on 
the  delivery  and  fixing  up  thereof ;  assigning  as  a  breach  that  the  defendant  would 
not  permit  the  plaintiffs  further  to  proceed  with,  and  to  complete  the  work,  but 
discharged  them  therefrom.  Upon  the  trial  of  an  issue  on  the  readiness  of  the 
plaintiffs  to  manufacture  and  complete  the  copper,  &c,  it  was  left  to  the  jury  to  say, 
upon  the  evidence,  which  party  was  in  fault  in  occasioning  the  contract  not  to  be 
carried  into  effect : — Held,  no  misdirection. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  on  the  7th  of  July, 
1842,  in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendant,  had  then 
agreed  with,  and  promised,  the  defendant  to  manufacture  and  make,  of  the  best 
materials  and  best  workmanship,  and  fix  complete,  exclusive  of  any  bricklayers'  and 
carpenters'  work,  for  him  certain  goods  and  chattels  named  and  specified  in  a  certain 
specification  or  estimate,  that  is  to  say,  &c.  [setting  out  a  special  contract  for  the  fittings 
up  and  utensils  necessary  for  a  brewhouse],  at  and  for  a  certain  price  or  sum,  to  wit, 
the  sum  of  5351.  10s.,  and  to  deliver  the  same  to  him,  and  fix  the  same  for  him,  when 
completed  as  aforesaid,  the  defendant  promised  the  plaintiffs  to  permit  and  suffer  them 
to  perform  and  complete  the  said  work  on  the  terms  aforesaid,  and  also  to  accept  the 
s.iid  giinds  and  chattels  of  the  plaintiffs  when  so  manufactured,  made,  and  fixed  as 
aforesaid,  and  pay  for  the  same  the  price  aforesaid  on  the  delivering  and  fixing  thereof  : 
Averment,  that,  although  the  plaintiffs,  confiding  in  the  said  promise  of  the  defendant, 
did  afterwards,  on  the  day  and  year  aforesaid,  commence,  and  in  part  manufacture 
the  said  goods  and  chattels  on  the  terms  aforesaid,  and  had  always  been  ready  and 
willing,  and  still  were  ready  and  willing,  to  manufacture  and  complete  the  whole  of 
the  said  goods  and  chattels,  and  fix  the  [76]  same  when  completed,  upon  the  said 
terms ;  whereof  the  defendant,  on,  &c.  last  aforesaid,  had  notice  ;  yet  the  defendant, 
on,  &c.  last  aforesaid,  did  not  nor  would  Buffer  or  permit  the  plaintiffs  further  to  proceed 
with,  or  complete,  the  manufacture  of  the  said  goods  and  chattels,  but,  on  the  contrary, 
wholly  refused  so  to  do,  and  afterwards,  on,  &c.  last  aforesaid,  wrongfully  and  absolutely 
discharged  the  plaintiffs  from  proceeding  with  and  completing  the  manufacture  of  the 
residue  thereof  ;  by  means  whereof  the}',  the  plaintiffs,  had  lost  and  been  deprived  of 
divers  great  gains  and  profits  which  would  otherwise  have  arisen  and  accrued  to  them 
from  the  completion  and  fixing  of  the  said  goods  and  chattels  ;  and  the  price  and 
value  of  the  work  by  them  so  done,  and  of  the  work  to  be  by  them  completed,  were 
unpaid  and  unsatisfied,  and  the  said  part-completed  works  had  become  and  were  of 
no  value  and  wholly  lost  to  the  plaintiffs,  &c.  The  declaration  also  contained  counts 
for  goods  sold  and  delivered,  for  goods  bargained  and  sold,  for  work  and  labour,  and 
upon  an  account  stated. 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly,  to  the  first  count,  that  the 
plaintiffs  were  not  ready  or  willing  to  manufacture  and  complete  the  whole  of  the 
said  goods  and  chattels  in  that  count  mentioned,  and  to  fix  the  same  when  completed 
upon  the  said  terms,  in  manner  and  form  as  the  plaintiffs  had  in  the  said  first  count 
alleged ;  thirdly,  to  the  first  count,  that  he  did  suffer  and  permit  the  plaintiffs  to 
proceed  with  and  complete  the  manufacture  of  the  said  goods  and  chattels,  and  did 
not  discharge  the  plaintiffs  from  proceeding  with  or  completing  the  manufacture  of 
the  residue  thereof,  or  any  part  thereof,  for  the  defendant,  modo  et  forma ;  fourthly, 
to  the  first  count,  that,  after  the  making  of  the  said  contract  and  promise  by  the 
plaintiffs  and  the  defendant  respectively  in  that  count  mentioned,  and  before  any 
breach  thereof  by  the  defendant,  to  wit,  [77]  on  the  12th  of  August,  1842,  it  was 
mutually  agreed  by  the  plaintiffs  and  the  defendant  that  neither  of  them  should  there- 
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after  perform  the  said  contract  or  promise  on  their  respective  parts,  and  that  the  same 
should  be  respectively  then  waived,  abandoned,  and  rescinded,  and  that  the  plaintiffs 
and  defendant  should  be  then  respectively  discharged,  and  they  then  respectively 
discharged  each  other  from  performing  the  said  contract  and  promise,  and  the  said 
contract  and  promise  were  then,  in  pursuance  of  the  last-mentioned  agreement,  respec- 
tively waived,  abandoned,  and  wholly  rescinded  by  the  plaintiffs  and  defendant 
respectively — verification. 

The  plaintiffs  joined  issue  on  the  first  three  pleas,  and  replied  de  injuria  to  the 
fourth,  whereupon  issue  was  joined. 

By  their  particulars  of  demand  the  plaintiffs  claimed  5351.  10s.  in  respect  of  the 
contract  referred  to  in  the  first  count  of  the  declaration  ;  251.  "  for  preparing  and 
copying  the  drawings  of  the  machinery  and  plant  in  the  first  count  mentioned,  and 
for  making  a  duplicate  thereof  for  the  defendant,  and  at  his  request,  and  which  drawings 
were  prepared  for  use  in  or  about  the  month  of  July,  1842,  and  were  then  delivered 
to  the  defendant ; "  and  181.  lis.  6d.  for  certain  gun-metal  cocks,  levers,  gauges,  &c., 
supplied  by  the  plaintiffs  to  the  defendant. 

The  cause  was  tried  before  Tindal  C.  J.,  at  the  adjourned  sittings  in  London  after 
Michaelmas  term,  1843.  The  plaintiffs  were  copper-founders  and  vat  and  back  makers, 
carrying  on  business  in  Shoe  Lane ;  the  defendant  was  an  ironmonger,  whose  place  of 
business  was  in  the  Quadrant,  Regent  Street.  In  June,  1842,  the  defendant,  having 
received  an  order  to  fit  up  a  brewery  at  Wimpole  Hall,  the  seat  of  the  Earl  of 
Hardwicke,  applied  to  the  plaintiffs  for  an  estimate  for  copper,  vats,  and  other  suitable 
fittings.  After  several  commu-[78]-iiications  on  the  subject,  the  defendant  on  the 
24th  of  June  wrote  to  the  plaintiffs  as  follows  : 

"  T.  Wilkinson's  compliments  to  Messrs.  Pontifex  &  Wood,  and  begs  to  inclose 
them  an  outline  of  his  idea  of  the  sizes  that  will  do  for  the  brewery  in  question ;  but 
which  he  submits  to  their  superior  judgment,  and  will  call  in  the  morning,  as  arranged, 
to  see  what  they  have  done  in  it  previously  to  the  estimate  being  gone  into.  [Here 
followed  a  particular  enumeration  of  the  articles  required,  to  be  'guaranteed  to  be 
kept  in  repair  free  of  expense  for  twelve  months  after  its  completion.']  So  that  all 
and  every  expense  must  be  included  in  the  estimate,  whether  specified  or  not  (including 
a  hand  mashing  machine) ;  so  that  you  are  to  consider  that  you  are  to  find  everything, 
except  the  bricklayers'  work,  carpenters'  work,  and  the  necessary  labour  requisite  in 
removing  heavy  articles  to  fix  them  in  their  proper  situations,  which  will  place  you  in 
the  same  situation  only  as  Mr.  Wilkinson  is  bound. 

"  N.B. — No  extras  whatever  will  be  allowed." 

In  reply  to  this  note,  the  plaintiffs,  on  the  7th  of  July,  wrote  as  follows  : — 

"A  dome  and  pan  copper  fitted  up  with  chimney  and  valves,  &c.  [here  followed  a 
particular  enumeration  and  description  of  all  the  articles  required],  men's  coach-hire 
and  time  travelling,  carriage  of  the  whole  to  the  job,  men's  diet  and  lodging. 

"  The  whole  of  the  above,  fitted  up  with  the  best  material  of  each  different  sort, 
and  with  the  best  workmanship,  and  fixed  complete,  exclusive  of  any  bricklayers'  or 
carpenters'  work,  will  come  to  5351.  10s.  We  also  agree  to  repair  any  defect  that 
may  be  found  in  the  workmanship  when  the  whole  is  set  to  work,  and  also  In  do  any 
repairs  that  may  be  required  for  twelve  [79]  months  from  the  time  of  being  finished, 
provided  such  repairs  are  required  in  the  fair  wear  and  tear  of  the  utensils,  cocks, 
pipes,  pumps,  &c. ;  but  we  do  not  hold  ourselves  responsible,  in  any  way,  for  any 
repairs  that  may  be  necessary  to  and  part  of  the  plant  caused  by  negligence,  accident, 
wilful  neglect,  or  otherwise  than  fair  wear  and  tear." 

On  the  following  day  the  defendant  wrote  to  the  plaintiffs  as  follows: — 

"I  have  been  confined  to  my  room  since  I  saw  you,  or  you  would  have  had  the 
orders  for  the  fittings  of  the  brewhouse  earlier.  1  beg  you  will  put  the  copper 
immediately  under  hand  ;  and  it  must  bo  delivered  at  Wimpole  in  three  weeks  or  a 
month,  as  the  building  is  to  be  covered  in  by  the  end  of  July.  The  other  pari  should 
be  ready  by  the  middle  of  August.  I  trust  you  will  do  all  in  your  power  to  meet 
these  arrangements.  I  must  say  the  price  is  more  than  I  expected,  when  I  draw  the 
comparison  with  the  other  house  I  spoke  of,  inasmuch  as  there  is  less  pipe,  and  one 
pump  less,  and  various  other  things.     I  really  think  you  should  make  it  the  5001.  to 
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cover  all,  as  I  must  make  the  party  a  compliment  of  at  least  101. ;  and  the  same  sum 
I  have  paid  for  the  plans  you  saw.  Be  good  enough  to  let  me  hear  from  you  upon 
this  subject ;  and  let  me  have  the  other  set  of  plans  as  early  as  you  conveniently  can." 

On  the  19th  of  July,  the  defendant  wrote  to  a  person  in  the  employ  of  the  plaintiffs 
as  follows : — 

"  I  trust  you  are  getting  on  with  the  copper,  as  they  are  pushing  me  daily.  Will 
you  oblige  me  with  a  line  when  it  will  be  ready,  and  I  will  then  direct  the  carrier  to 
call  for  it.  You  must  also  get  on  with  the  backs  and  other  things  fast ;  for  I  find 
that  the  whole  thing  must  be  completed  a  month  earlier  than  I  expected.  Perhaps 
[80]  you  will  send  me  a  note  when  they  will  also  be  ready.  The  set  of  drawings  for 
my  use  I  have  not  yet  received  ;  also  plan  for  setting  the  copper,  at  your  early 
convenience. 

"P.S. — Be  good  enough  to  remind  Mr.  Pontifex  to  send  me  an  answer  to  my 
last  note." 

To  this  letter  the  plaintiffs  replied  on  the  21st : — 

"  We  put  the  whole  of  the  work  in  hand  as  soon  as  the  order  arrived  ;  but  we  fear 
we  shall  not  be  able  to  complete  it  as  soon  as  you  name.  We  will,  however,  do  all  in 
our  power  to  meet  your  wishes,  so  that  the  quality  of  the  work  is  not  injured.  We 
shall  be  most  happy  to  make  a  deduction  from  the  amount  of  contract,  if  we  find, 
when  the  job  is  completed,  that  we  can  do  so.  The  whole  of  the  articles  are  put 
down  as  low  as  possible  ;  but  in  fixing  we  are  obliged  to  allow  a  certain  latitude  ; 
therefore  it  will  much  depend  on  what  assistance  we  get  on  the  spot :  and  whatever 
our  estimate  of  the  expense  of  fixing  exceeds  the  costs,  we  shall  be  happy  to  give  you 
the  benefit  of." 

The  order  for  the  goods,  which  formed  the  subject  of  the  second  count,  was 
contained  in  a  letter  of  the  1st  of  August,  describing  them,  and  requesting  that  they 
might  be  sent  as  soon  as  possible,  "with  a  note  when  the  copper  will  be  ready,  ami 
also  the  plans,  which  T.  W.  has  not  yet  received." 

On  the  12th  of  August  the  plaintiffs  addressed  the  following  letter  to  the 
defendant : — 

"E.  &  W.  Pontifex  &  Wood  present  their  compliments,  and  beg  to  acquaint 
Mr.  Wilkinson  that  the  dome  of  the  copper  having  cracked  in  the  working,  they 
cannot  proceed  further  with  it  till  they  get  a  dome,  and  that  it  will  be  ten  days  before 
it  is  ready.  In  the  meantime  it  will  be  advisable  to  make  a  final  arrangement  as  to 
the  payment.  Mr.  Wilkinson  said  he  would  pay  [81]  as  he  received  the  money. 
This  will  be  perfectly  satisfactory,  if  he  will  give  an  order  on  Lord  Hardwicke's 
steward  for  the  amount." 

It  appeared,  that,  in  consequence  of  this  note,  some  personal  communication  took 
place  between  the  parties,  which  ended  in  the  defendant's  giving  the  plaintiffs  a 
reference  as  to  his  responsibility  :  and  on  the  15th  of  August  the  plaintiffs  wrote — 
"  ^\  e  have  made  the  inquiry  where  you  referred  to  ;  and  it  is  not  so  satisfactory  as 
to  justify  us  in  giving  you  credit  for  such  an  amount  without  some  security ; "  and 
again  on  the  19th,  "I  will  call  on  you  any  time  you  appoint  next  week,  although 
I  cannot  see  what  use  it  will  be,  unless  you  are  prepared  to  give  some  security.  We 
have  made  inquiries  of  the  party  you  referred  us  to,  and  they  were  so  guarded  and 
reserved  in  what  they  stated,  that  the  reference  cannot  be  considered  as  at  all  satis- 
factory. We  are  not  desirous  to  drive  you  (as  you  seem  to  think)  into  a  corner  :  we 
are  desirous,  on  the  contrary,  to  do  all  we  can  for  your  accommodation  consistent  with 
our  own  security,  which  you  very  fairly  admitted  we  were  bound  to  look  to." 

On  the  25th,  the  defendant,  in  a  letter  addressed  to  the  plaintiffs,  expostulated 
with  them  upon  what  he  called  "  an  attempt  to  make  an  inroad  upon  his  credit  and 
standing  in  society  as  a  tradesman  ; "  to  which  the  plaintiffs  replied  as  follows  : — 

"  In  the  position  in  which  things  were  when  I  saw  you  last,  as  men  of  business 
we  could  not  be  satisfied  with  any  thing  short  of  security.  Being  extremely  desirous 
to  ascertain  the  truth,  we  have  been,  and  are,  making  other  inquiries.  We  shall  be 
most  happy  if  the  result  will  alter  our  views.     When  we  have  completed  them  we 
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will  communicate  with  you,  and  will  endeavour  that  the  delay  shall  be  as  short  as 
possible." 

[82]  On  the  same  day  the  defendant  referred  the  plaintiffs  to  a  firm  at  Birmingham 
with  which  he  had  extensive  dealings  :  and  on  the  26th,  he  received  from  the  plaintiffs 
the  following: — 

"Since  my  letter  of  yesterday  we  have  made  the  inquiries  referred  to,  which,  we 
regret,  confirm  our  impressions  as  to  the  necessity  of  a  security.  We  had  hoped  that 
the  result  would  have  been  different.  Notwithstanding  our  desire  to  give  a  favourable 
interpretation  to  our  information,  yet,  as  prudent  and  cautious  men  of  business,  we 
cannot,  looking  at  all  the  circumstances,  come  to  any  other  conclusion.  We  must, 
therefore,  beg  the  favour  of  your  providing  for  us  the  required  security,  or  giving  us 
an  order  for  payment  upon  the  steward  of  the  Earl  of  Hardwicke,  or  obtaining  the 
promise  of  the  architect  to  give  us  an  order  for  payment  of  our  account." 

The  defendant,  in  a  letter  of  the  29th  of  August,  declined  to  give  security  or  an 
order  as  required,  and  insisted  upon  the  plaintiffs  giving  up  the  order  or  finishing  it 
at  once,  as  he  could  not  allow  it  to  go  on  unless  they  gave  an  undertaking  to  deliver 
and  fix  the  whole  in  one  month  from  that  time  ;  and  also  intimating  that  the  cocks, 
&c.  (ordered  on  the  1st)  not  being  sent  in  time,  he  must  decline  taking  them,  as  he 
had  got  them  elsewhere.     The  plaintiffs'  answer  to  this  letter  was  as  follows  : — 

"  We  assure  you  we  extremely  regret  the  position  we  are  in  with  you.  With 
every  disposition  to  maintain  the  kindly  feelings  with  which  we  commenced,  we  find 
that,  as  men  of  business,  we  are  unable  to  pursue  any  other  than  the  plan  we  have 
proposed  to  you  for  security.  We  should  propose  to  take  the  payment  you  would 
receive,  but  that  you  should  contrive  some  means  by  which  we  may  be  assured  that 
the  money  will  fall  [83]  into  our  hands.  We  are  aware  that  this  is  only  another  mode 
of  asking  security  ;  but  we  wish  to  leave  the  mode  to  yourself  by  which  we  may  be 
made  secure.  If  you  were  in  our  position,  you  would  at  once  perceive  that  we  are 
only  doing  that  which  you  yourself  would  do.     The  cocks  are  nearly  ready." 

On  the  following  day,  viz.  the  30th  of  August,  the  defendant's  attorney  wrote  to 
the  plaintiffs  as  follows  : — 

"My  client,  Mr.  Wilkinson,  of  the  Quadrant,  Regent  Street,  has  sent  me  a 
contract  entered  into  by  you  with  him,  and  some  correspondence  relating  thereto.  In 
ignorance  of  the  plan  upon  which  your  firm  conducts  its  business,  it  docs  appear  to  me 
that  your  course  of  conduct  in  this  matter  savours  of  injustice,  if  not  of  vexatious  and 
nntradesnian-like  conduct. 

"I  am  of  course  open  to  your  version  of  the  story;  but,  as  at  present  instructed, 
I  find  a  contract  anxiously  sought  for  anil  entered  into  by  you  for  the  supplying 
Certain  work  to  Mr.  Wilkinson.  This  contract  is  dated  the  Tib  of  .Inly.  On  the  21st 
you  write  the  work  is  in  progress  of  completion,  and  on  tin'  12th  of  August  Mr. 
Wilkinson  is  for  the  first  time  called  upon  to  satisfy  you  of  his  responsibility.  .Surely, 
it  became  you  to  be  less  tardy  in  taking  this  new  ground.  However,  hi'  refers  you  to 
a  respectable  house,  from  which  you  receive  assurances  which  would  have  been  satis- 
factory, but  for  reasons  in  no  way  affecting  my  client.  Mr.  W.  then  refers  you  to  a 
very  substantial  firm  at  Birmingham,  with  whom  he  has  long  transacted  business, 
Nun  decline  to  apply.     Mr.  Steel,  a  very  respectable  man,  then  lakes  the  trouble  to 

call  on  you;  and,  from  his  statement,  it  appears  j have  conceived  some  opinion 

prejudicial  to  Mr.  Wilkinson's  propriety  of  conduct  ;  and  1  therefore  call  upon  you, 
as  respectable  men,  in  common  justice,  to  allow  him  an  opportunity  to  remove  these 
[84]  impressions.  I  must  require  this  independently  of  any  existing  difference 
between  you." 

In  reply  to  this  letter  the  plaintiffs  intimated,  on  the  following  day,  that  they 
were  not  satisfied  with  the  reference  the  defendant  gave  them,  and  Iherelore  required 
sonic  security  "for  the  payment  of  I  heir  goods  before  I  hey  were  delivered." 

On  the  .'list  of  Angus!,  the  defendant's  attorney  again  addressed  the  plaintiffs  as 
follows  : — 

"As  I   find    from    the    tenor   of   your   reply  to    my  letter  that   we  shall   be  Unable  to 
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settle  this  matter,  I  have  no  alternative  but  to  advise  my  client  to  insist  on  your 
completion  of  your  contract,  if  he  considers  it  beneficial,  as  I  consider  you  should  have 
doubted  his  responsibility  before  you  agreed  to  furnish  the  work." 

And  on  the  14th  of  September  he  again  addressed  them  as  follows  : — 

"  I  communicated  your  condition  for  performance  of  the  work  on  account  of 
Mr.  Wilkinson,  to  him  ;  and,  although  I  still  contend  that  it  was  quite  out  of  your 
power  to  maintain  the  position  you  assumed,  we  have  considered  it  more  advisable 
to  dispense  with  your  assistance  in  the  matter.  I  accordingly  beg  to  return  your 
plans.  You  will  oblige  me  by  giving  any  plans  you  have  belonging  to  Mr.  Wilkinson 
to  the  bearer." 

To  this  the  plaintiffs  replied  on  the  same  day  : — "  Although  Mr.  Wilkinson  may 
consider  it  more  desirable  to  dispense  with  our  assistance  in  the  supply  of  the  goods 
he  has  ordered,  we  shall  not  submit  to  the  loss  of  making  the  various  articles,  and 
having  them  thrown  on  our  hands,  which,  we  suppose,  is  what  you  mean  by  the  above 
observation.  As  soon  as  finished,  we  shall  require  payment  for  them ;  and  you  will 
consider  this  as  a  notice  to  that  effect." 

[85]  And  on  the  16th  of  September  the  defendant  received  from  the  plaintiff's 
attorneys  the  following  notice  : — 

"  We  are  desired  by  our  clients,  Messrs.  Pontifex,  of  Shoe  Lane,  to  inform  you 
that  the  copper,  mash-tun,  pipes,  and  cocks,  ordered  by  you,  are  ready  ;  and  that  the 
other  things  are  proceeding  with  all  possible  despatch.  The  copper,  mash-tun,  &c, 
will  be  delivered  upon  payment  by  you  of  the  value,  according  to  your  order :  and 
they  desire  us  also  to  say,  that,  whenever  you  shall  pay  for  the  remainder  of  the 
things,  they  will  also  be  prepared  to  fix  them.  In  case  payment  is  not  made  in  due 
course,  we  have  instructions  to  proceed  against  you." 

On  the  part  of  the  defendant  it  was  insisted,  that,  assuming  the  contract  declared 
on  to  be  a  binding  contract  within  the  statute  of  frauds,  the  fixing  the  work  was,  by 
its  terms,  a  condition  precedent  to  the  plaintiffs'  right  to  demand  payment,  or  at  least 
that  the  fixing  and  the  payment  were  to  be  simultaneous  acts  (a) ;  that,  upon  the 
evidence,  it  was  clear  that  the  plaintiffs  were  not  ready  and  willing  to  complete  and 
fix,  as  alleged  in  the  first  count;  and  that  it  was  their  default  alone  that  prevented  the 
contract  from  being  carried  into  effect.  It  was  further  submitted,  that  there  was  no 
complete  contract  to  satisfy  the  statute,  that  which  was  relied  on,  as  the  contract, 
being  silent  as  to  the  time  and  mode  of  payment,  and  being  in  other  respects  not  a 
final  agreement. 

With  respect  to  the  cocks,  &c,  the  subject  of  the  demand  in  the  second  count,  the 
evidence  was,  that,  on  the  19th  of  September,  they  were  sent  in  a  cart  to  the  defen- 
dant's shop,  that  a  portion  of  them  were  carried  in  [86]  and  laid  on  the  floor,  but  that 
the  defendant  caused  them  to  be  replaced  in  the  cart,  and  refused  to  receive  them. 
As  to  the  plans,  it  appeared  that  they  consisted  of  two  sets,  the  one  a  set  of  working 
plans  which  had  been  made  for  the  use  of  the  plaintiffs,  the  other  a  copy  for  the 
defendant,  the  latter  only  having  been  delivered. 

For  the  defendant  it  was  urged,  that  there  was  no  delivery  or  appropriation  or 
acceptance  to  entitle  the  plaintiffs  to  recover  either  on  the  count  for  goods  sold  and 
delivered,  or  goods  bargained  and  sold,  the  price  of  the  cocks  or  of  the  plans,  and  that 
those  articles  being  merely  accessory  to  the  contract  alleged  in  the  first  count,  the 
plaintiffs  failing  to  establish  that  count,  failed  altogether. 

His  lordship  told  the  jury  that  the  question  for  their  consideration  upon  the  first 
count  was,  which  party  was  in  fault  in  occasioning  the  contract  not  to  be  carried  into 
effect ;  and  that,  if  they  thought  the  subsequent  correspondence  between  the  parties 
as  to  the  defendant's  responsibility,  or  the  giving  of  security,  imported  into  the 
contract  an  additional  term  to  that  effect,  the  plaintiffs  were  entitled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  1751.  2s.  3d. ;  being  1401. 
for  the  breach  of  the  special  contract;  161.  10s.  9d.  for  the  plans ;  and  181.  lis.  6d. 
for  the  cocks,  &c. 


(«)  It  is  difficult  to  conceive  of  two  acts  as  simultaneous,  one  of  which  (payment) 
is  momentary,  and  the  other,  (fixing  the  articles)  continuous. 
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Byles,  Serjt.,  in  Hilary  term  last,  pursuant  to  leave  reserved  to  him  at  the  trial, 
obtained  a  rule  nisi  to  reduce  the  damages  by  the  amount  of  those  found  on  the 
special  contract ;  or  for  a  new  trial  generally,  on  the  grounds  of  misdirection,  ami 
that  the  verdict  was  against  evidence. 

Sir  T.  Wilde,  Serjt.  with  whom  was  Petersdorff),  in  Easter  term,  shewed  cause. 
The  contract  being  silent  [87]  as  to  the  time  of  payment,  the  law  would  imply  that 
the  goods  were  to  be  paid  for  upon  being  completed  and  fixed,  just  as  the  law  will 
imply  a  contract  for  a  reasonable  time  where  the  parties  have  omitted  to  express  it ; 
Acebal  v.  Lenj  (10  Bingh.  376,  4  M.  &  Sc.  217),  Hoadly  v.  M'Laime  (10  Bingh.  482, 
4  M.  &  Sc.  340),  Elmore  v.  Kmgscote  (5  B.  &  C.  583,  8  D.  &  R.  343).  [Cresswell,  J., 
referred  to  Ashcroft  v.  Morrim  (4  .Mann.  &  Gr.  450).]  Here,  before  the  arrival  of  the 
time  for  the  completion  of  the  contract,  viz.  on  the  12th  of  August,  the  plaintiffs  bad 
notice  from  the  defendant  that  he  did  not  mean  to  pay  for  the  goods  on  deliver}'. 
The  defendant  had  then  broken  his  contract ;  and  from  that  time  the  parties  were 
acting  upon  an  understanding  that  the  defendant  was  not  ready  to  pay  for  the  goods 
upon  the  delivery  and  fixing  thereof.  [Cresswell,  J.  Suppose  the  defendant  had 
expressly  said  he  would  not  pay  for  the  goods  at  the  time  of  delivery,  would  the 
plaintiff's  have  been  entitled  to  maintain  an  action  against  him  for  not  allowing  them 
to  fix  anil  deliver  the  goods,  the  time  for  the  performance  of  the  defendant's  part  of 
the  contract  not  having  arrived  ?]  Substantially  they  would.  These  articles,  it  is  to 
lie  observed,  are  not  such  as  the  plaintiffs  could  take  back  when  once  fixed.  [Cress- 
well, .1.  In  lloinlli/  v.  M'Lainc,  the  action  was  for  not  accepting  the  carriage. 
Tindal,  C.  J.  That  would  seem  to  have  been  the  proper  form  of  action  here.]  Where 
i  In'  delivery  and  payment  are  to  be  simultaneous  acts,  and  the  buyer  gives  notice 
that  he  will  nut  pay  for  the  goods  on  delivery,  the  seller  would  be  placed  in  a  situa- 
tion of  extreme  peril  if  he  were  bound  to  deliver  the  goods  before  he  could  sue  the 
buyer  for  his  breach  of  contract,  it  is  not  open  to  the  defendant's  counsel  now  to 
object  that  the  [88]  Lord  Chief  Justice,  in  his  direction  to  the  jury,  adopted  the 
precise  mode  in  which  the  question  was  stated  by  himself  in  addressing  the  jury. 
With  respect  to  the  cocks,  Sec,  the  order  for  them  was  quite  independent  of  the 
special  contract ;  and  the  evidence  shewed  a  sufficient  delivery  to  entitle  the  plaintiff's 
to  recover  their  value  as  for  goods  sold  and  delivered.  As  to  the  plans,  the  defendant 
could  not  have  been  misled  by  the  statement  in  the  particulars  that  they  had  been 
delivered  to  him.  He  must  have  known  that  one  set  of  the  plans  was  necessarily 
retained  by  the  plaintiff's  to  enable  them  to  do  the  work.  Particulars  of  demand  are 
not  to  be  construed  with  the  same  strictness  as  special  pleas  (a). 

Byles,  Serjt,  in  support  of  his  rule.  In  the  absence  of  an  express  contract  to  the 
contrary,  the  fixing  of  the  work  and  the  payment  of  the  price  must  be  contem 
poraneous  (6)  acts.  The  plaintiff's  having  refused  to  perform  their  part  of  the  contract 
by  the  delivery  and  fixing  of  the  articles,  their  right  to  call  upon  the  defendant  for 
payment  never  attached.  The  contract  being  in  writing,  nothing  that  passed  by 
parol  could  lie  allowed  to  vary  it  ;  Goes  v.  Lord  Nugent  (5  I!.  &  Ad.  58,  2  X.  .V  M.  28), 
Marshall  v.  Lynn  (6  M.  &  W.  109).  And  there  is  nothing  in  the  correspondence  that 
ensued  between  the  parties  after  the  plaintiff's  declined  tu  proceed  with  the  work 
unless  senility  were  given  for  the  payment  of  the  price,  thai  amounted  to  a  new 
contract.  The  question  left  by  the  Lord  Chief  Justice  to  the  jury  was  not  the  proper 
one  to  be  submitted  to  them  upon  the  record  as  framed.  The  real  question  was, 
whether  the  plaintiff'-  had  performed  their  pail  of  the  contract  so  as  to  be  entitled  to 
call  upon  the  defendant  to  perform  his.  And,  whatever  may  have  [89]  been  urged 
before  the  jury,  such  was  not  the  meaning 'of  the  defendant's  counsel  With  respect 
to  the  cocks  and  other  small  articles,  the  plaintiff's  clearly  cannot  recover  I  he  price  "I 
them,  either  under  the  euiini  for  goods  sold  and  delivered,  goods  bargained  and  Bold, 
or  work  and  labour :  their  remedy,  if  under  the  circumstances  the  defendant  was  not 
justified  in  refusing  to  receive  them,  was  by  an  action  for  refusing  to  accept  pursuant 
to  his  contract  ;  Atkinson  v.  Bell  (8  B.  &  C.  '-'77,  2  Mann.  &  K.  292).  Then,  as  to 
the  plans,  the  particulars  of  demand  charge  for  the  whole  as  delivered  to  the  def en 

dant :   whereas,  as   to  one  set,   it   was   i :eded   thai    I  hey  were   not,  Mini    never   wen- 

intended   to   be,  delivered,  but  were   made   for  the   plain!  ill's'  own  use.      [Tindal,  0.  J. 

(a)  Sec  Brown  \.  Hodgson,  I  Tumi.  190. 
(A)  Vide  supra,  85,  a.  a. 
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If  the  plaintiffs  fail  to  recover  on  the  special  count  for  breach  of  the  contract,  I  do 
not  see  how  they  can  recover  for  the  working  plans,  which  would  not  have  been 
charged  for  had  the  work  been  completed  and  paid  for  according  to  the  contract.] 
These  plans  were  all  ancillary  to  the  contract;  and,  the  contract  failing,  they  neces- 
sarily fall  with  it.  Besides,  the  defendant's  proposal  of  the  24th  of  June  expressly 
provides  that  "no  extras  whatever  will  be  allowed."  There  clearly,  then,  was  no 
implied  promise  on  the  defendant's  part  to  pay  for  any  of  the  plans. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court.  The  question  in  this 
case  has  been  raised  before  us  on  a  rule  obtained  by  the  defendant,  either  to  reduce 
the  damages  by  the  amount  of  those  found  on  the  special  count,  that  is,  in  substance, 
to  enter  a  verdict  for  the  defendant  on  that  count,  according  to  leave  given  at  the 
trial,  or  for  a  new  trial  generally  on  the  whole  of  the  cause  of  action. 

[90]  The  declaration  contained  a  special  count  upon  a  contract  that  the  plaintiffs 
should  manufacture  and  make,  and  fix  complete  (except  bricklayers'  work,  &c),  for 
the  defendant,  a  certain  copper  and  other  utensils  necessary  for  the  fitting  up  of  a 
brewhouse,  according  to  a  specification,  for  the  price  of  5351.  Ids.,  and  that  the 
defendant  should  permit  the  plaintiffs  to  put  up  the  work,  and  should  pay  for  the 
same  on  the  delivery  and  fixing  up  of  the  work  :  and  the  breach  assigned  was,  that 
the  defendant  would  not  permit  the  plaintiffs  further  to  proceed  with  and  complete  the 
work,  but  absolutely  discharged  them  from  proceeding  with  the  completion  thereof. 

There  were  counts  for  goods  sold  and  delivered,  goods  bargained  and  sold,  and 
work  and  labour  and  materials ;  which  general  counts  applied  to  other  and  different 
demands.  But,  as  the  jury  have  found  their  verdict  for  the  plaintiff's  as  to  the  whole 
of  the  demand,  though  with  separate  damages  upon  the  different  counts,  and  as  the 
defendant  contends  the  verdict  is  wrong  in  every  part,  the  first  ground  upon  which 
the  rule  was  granted  will  not  apply  to  this  state  of  the  case ;  but  the  real  question  is, 
whether  there  should  be  a  new  trial. 

The  case  was  argued  on  the  part  of  the  defendant  upon  the  ground  of  misdirection 
by  the  judge  at  the  trial.  The  questions  as  to  the  special  count  which  arose  upon 
the  pleadings  were,  in  point  of  form,  two ;  first,  whether  the  plaintiff's  were  ready  and 
willing  to  manufacture  and  complete  the  whole  of  the  goods,  and  to  fix  the  same 
according  to  the  terms  of  the  contract ;  secondly,  whether  the  defendant  discharged 
the  plaintiff's  from  proceeding  with  and  completing  the  manufacture  of  the  said  goods  ; 
which  two  questions  amount,  in  reality,  to  no  more  than  one,  viz.  whether  the  non- 
completion  of  the  contract  proceeded  from  the  wrong-[91]-ful  act  and  conduct  of  the 
plaintiff's  in  refusing  to  finish,  or  of  the  defendant  in  not  permitting  them  to  finish 
the  goods  according  to  the  terms  of  the  contract. 

The  mode  in  which  this  question  was  left  by  the  judge  to  the  jury  was  this, — 
— which  party  was  in  fault  in  occasioning  the  contract  not  to  be  carried  into  effect  ? 
And  we  see  no  objection,  in  point  of  law,  to  this  mode  of  leaving  the  question  to  the 
jury  under  the  evidence ;  the  more  especially,  as  the  defendant's  counsel,  in  his  reply 
to  the  jury,  had  himself  stated  this  to  be  the  proper  question  for  their  consideration. 
And  if  in  commenting  on  the  evidence  given  at  the  trial  with  the  view  to  the  explana- 
tion of  the  meaning  of  this  question,  and  of  the  ground  of  decision  proper  for  the 
jury,  the  judge  made  some  observations  which,  as  my  brother  Byles  contended  before 
us,  gave  a  different  sense  to  this  question  than  what  he  himself  intended,  we  think  he 
should  have  made  some  suggestion  to  that  effect  at  the  time  for  the  consideration  of 
the  judge,  and  not  brought  such  objection  forward  now,  for  the  first  time,  before  us  : 
and,  even  supposing  the  observations  to  have  been  made  by  the  judge  in  the  unqualified 
manner  now  stated,  that  the  making  such  observations  cannot  support  a  rule  for  a 
new  trial  on  the  ground  of  misdirection,  where  the  substantial  question  was,  in  fact, 
left  for  the  consideration  of  the  jury. 

The  question,  however,  whether  the  plaintiff's  wrongfully  withdrew  from  the  com- 
pletion of  the  work  on  their  part,  or  whether  they  were  discharged  therefrom  by  the 
conduct  of  the  defendant,  was  a  question  of  fact,  depending  upon  the  construction  the 
jury  put,  as  well  upon  the  acts  of  the  parties  as  upon  their  correspondence  :  and,  upon 
this  question  of  fact,  we  are  not  satisfied  that  they  have  come  to  a  proper  conclusion, 
or  that  justice  can  be  done  between  the  parties  without  submitting  the  case  to  another 
trial.  And  we  therefore  give  the  de-[92]-fendant  the  opportunity  of  having  the 
question  re-considered,  by  granting  a  new  trial  upon  the  usual  terms. 
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It  becomes,  therefore,  unnecessary  that  we  should,  at  present,  give  any  opinion 
upon  the  points  which  have  been  argued  with  respect  to  the  other  counts  of  the 
declaration. 

Rule  absolute  for  a  new  trial,  upon  payment  of  costs. 

Legge  v.  Boyd.     Jan.  17,  1845. 

[S.  C.  14  L.  J.  C.  P.  138  j  9  Jut.  307.] 

A  revenue  act  (3  &  4  W.  4,  c.  52,  s.  50)  directs  that  "  foreign  goods  derelict,  jetsam, 
flotsam,  and  wreck,  brought  or  coming  into  the  United  Kingdom,  shall  be  subject 
to  the  same  duties  as  goods  of  the  like  kind  imported  into  the  United  Kingdom 
respectively,  are  subject  to ;  provided  that  all  such  goods  as  cannot  be  sold  for  the 
amount  of  duty  due  thereon  shall  be  delivered  over  to  the  lord  of  the  manor,  &c, 
and  shall  be  deemed  to  be  unenumerated  goods,  and  shall  be  liable  to  be  charged 
with  duty  accordingly  ; "  that  is,  51.  per  cent,  ad  valorem. — Certain  unmanufactured 
tobacco  had  been  imported  in  the  year  1835,  and  warehoused  in  the  London  Docks. 
In  March,  1836,  it  was,  with  the  permission  of  the  commissioners  of  the  customs, 
shipped  under  bond  for  Ireland.  In  the  course  of  the  voyage  the  ship,  having 
received  damage,  was  abandoned  and  driven  on  shore,  where  she  remained  several 
days,  when,  the  cargo  having  been  landed,  the  vessel  was  got  off,  and,  though  con- 
siderably damaged,  was  afterwards  repaired  by  parties  to  whom  she  was  sold: — 
Held,  that  the  tobacco  was  not  "  wreck  "  within  the  meaning  of  the  statute. 

Case.  The  declaration  stated  that  the  plaintiff,  on  the  10th  of  August,  ls:i(i,  was 
the  owner,  and  lawfully  entitled  to  the  possession,  of  certain  goods,  that  is  to  say, 
twenty-five  hogsheads  of  tobacco,  three  bags  of  tobacco,  and  two  mats  of  tobacco,  of 
great  value,  to  wit,  of  the  value  of  10,0001.,  and  which  tobacco  was  then  in  a  certain 
warehouse  subject  to  the  payment  of  the  duties  of  customs  thereon  to  his  late  Majesty 
King  William  the  Fourth,  and  subject  also  to  the  control  and  direction  of  the  defen- 
dant, he  then  being  the  collector  of  the  customs  at  the  port  of  London:  that  the 
plamtiir,  on  the  day  and  year  aforesaid,  produced  and  tendered  and  offered  to  the 
defendant,  he  then  being  [93]  the  collector  of  the  said  customs  as  aforesaid,  a  bill  of 
the  entry  of  the  said  goods,  written  and  arranged  in  the  manner  and  form,  and 
expressing  and  containing  therein  the  several  matters  and  particulars,  required  by  the 
statute  in  such  case  made  and  provided  to  be  expressed  and  contained  therein,  and  by 
the  collector  of  the  customs  in  that  behalf;  and  then  offered  to  pay  down  to  the 
defendant,  he  being  such  collector  as  aforesaid,  and  the  proper  officer  to  receive  tho 
Same  in  that  behalf,  the  sum  of  L'till.  Is.  lid.,  being  the  duties  ol  customs  ami  charges 
which  were  payable  upon  the  said  goods  which  were  so  mentioned  in  such  entry  ;  and 
then  also  produced  and  tendered  and  offered  to  the  defendant  two  duplicates  of  the 

said  bill,  and  offered  to  deliver  to  him  such  number  of  the  said  duplicates  as  he  and 
the  controller  of  the  customs  of  tho  said  port  of  London  required,  in  such  form  and  in 
such  manner  as  by  the  said  statute  and  by  the  Baid  col  lector  and  controller  was  directed 
and  required;  and  then  requested  the  defendant  to  sign  such  bill,  in  order  that  the 

same  might  be  transmitted  to  the  proper  officer  or  person  in  thai   behalf,  as  1  he  warrant 

for  the  delivery  of  the  said  goods,  and  to  enable  the  plaintifl  to  receive  possession  of 

the  same;  and  then  also  recpiested  and  required  the  defendant  that  he  should  cause 
t  In-  said  goods  to  be  delivered  to  him  the  plaintiff  j  whereupon  it  then  became  and  was 

the  duty  of  the  defendant  to  accept  and  receive  IV the  plaintiff  the  same  duties  and 

charges  aforesaid,  and  to  sign  the  said  bill,  and  to  enable   the   plaintiff  tn  make  use  of 

the  same  for  the  purpose  ot  obtaining  the  delivery  and  possession  oi  the  said  g Is, 

Bud  to  cause  the  said  goods  to  be  delivered  to  the  plaintiff:  yet  the  defendant,  not 
regarding  bis  said  duty,  did  not  nor  would,  when  the  said  duties  and  charges  as  afore 
said  were  so  tendered  to  him  as  aforesaid,  receive  the  said  duties  and  [94]  charge,. 
or  any  part  thereof,  but  wholly  refused  so  to  do,  and  then  also  wholly  refused  to  sign 
t lie  said  bill  although  requested  to  do  so  as  aforesaid,  and  then  also  wholly  refused  to 
cause  the  said  goods  to  be  delivered  to  1  be  plaint  iff ;  by  means  whereof  the  plaintiff  had 
been  and  was  wholly  hindered  and  prevented  from  obtaining  the  delivery  and  po 

sion  of  his  said  goods,  and  was  also  put   to   great    trouble   and    inconvenience,  and    also 

to  great  charges  and  expenses,  to  wit,  the  sum  of  501.,  in  and  aboiii  the  endeavouring 
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to  obtain  the  possession  and  delivery  of  the  said  goods  ;  and  the  plaintiff  was  thereby 
also  hindered  and  prevented  from  selling  and  disposing  of  the  said  goods  to  a  great 
advantage,  as  he  should  and  might  have  done,  and  thereby  sustained  a  great  loss,  to 
wit,  to  the  extent  of  50001.  ;  and  was  thereby  also  deprived  of  great  gains  and  profits, 
to  wit,  to  the  extent  of  50001.,  which  should  and  might  and  otherwise  would  have 
arisen  and  accrued  to  him  had  the  said  duties  and  charges  been  received,  and  the 
said  bill  signed,  and  the  defendant  caused  the  said  goods  to  be  delivered  to  him  as 
aforesaid. 

The  defendant  pleaded  not  guilty  ;  and  a  special  verdict  was  found  which  set 
forth  the  following  facts  : — 

The  tobacco  mentioned  in  the  declaration  was  unmanufactured  tobacco  imported 
in  different  ships  in  the  course  of  the  year  1835,  and  was  duly  warehoused,  under  the 
statute  in  that  behalf  made,  in  the  warehouses  of  the  London  Docks ;  and  the  said 
tobacco  was  not  the  produce  of,  or  imported  from,  any  British  possession  in  America. 
In  March,  1836,  application  was  made  by  the  owner  of  the  tobacco,  to  remove  it 
from  the  warehouse  in  London,  where  it  then  was,  to  Londonderry,  in  Ireland,  under 
the  provisions  of  the  warehousing  act ;  and  permission  was  granted  upon  the  usual 
course  being  pur-[95]-sued  ;  and  afterwards,  upon  the  proper  documents  being  pro- 
duced, the  tobacco  was  delivered  out  of  the  London  Docks,  and  shipped  on  board  the 
"  Sarah  "  for  Londonderry. 

The  "Sarah"  sailed  from  London  with  the  tobacco  on  board  on  the  13th  of  March, 
1836,  and  in  the  course  of  her  voyage  to  Londonderry  arrived  at  Torbay,  on  the  coast 
of  Devon,  on  the  26th  of  March  in  that  year. 

On  Monday,  the  28th  of  March,  1836,  whilst  the  "  Sarah  "  was  at  anchor  at  Torbay, 
at  four  in  the  morning,  during  a  heavy  gale  of  wind,  a  vessel  called  the  "  Charles 
Grant "  (which  had  previously  been  riding  at  about  two  and  a  half  cables'  length  from 
the  "  Sarah  ")  drove  foul  of  her,  and  carried  away  both  her  chains,  her  bowsprit,  and 
masts,  cathead,  stancheons,  bulwarks,  and  covering  board  ;  and  the  master  and  crew 
of  the  "Sarah,"  supposing  her  larboard  side  to  have  been  stove  in,  and  the  sea  making 
a  clear  breach  over  her,  with  great  difficulty  got  on  board  the  "Charles  Grant"  for  the 
preservation  of  their  lives,  as  they  then  imagined  that  the  "  Sarah  "  was  going  down. 

The  "Sarah"  drifted  away  towards  the  shore.  The  master  of  the  "Sarah,"  at 
daybreak  of  the  said  28th  of  March,  got  on  board  a  fishing  sloop,  which  put  him  on 
shore  about  eight  o'clock  in  the  morning,  when  he  immediately  proceeded,  accom- 
panied by  the  agent  to  Lloyd's,  to  the  spot  where  he  imagined  the  ship  had  gone  on 
shore,  and  found  her  lying  on  her  side  upon  the  rocks  at  Roundham  Head,  near 
Paignton,  about  five  miles  from  Brixham ;  and  the  sea  was  then  making  a  complete 
breach  over  her.  On  their  arrival,  the  master  and  agent  found  the  coast-guard  and 
some  other  people  assembled  on  the  shore,  about  fifty  yards  from  the  ship  ;  but,  the 
day  being  a  stormy  one,  and  the  night  before  having  been  very  stormy,  none  of  them 
could  get  on  board  till  the  tide  fell. 

[96]  The  weather  having  become  more  moderate,  the  master  of  the  "Sarah," 
together  with  the  said  agent,  succeeded  in  getting  on  board  her  about  half-past  ten 
o'clock  in  the  morning  of  the  same  Monday,  and  found  her  full  of  water. 

Some  parties  from  salvage  vessels  had  previously  obtained  possession  of  her,  and 
they,  together  with  the  master  and  the  said  agent,  afterwards  succeeded  in  saving 
twenty-five  hogsheads,  three  bags,  and  two  mats  of  tobacco,  being  the  tobacco  in 
question  in  this  action.  The  ship  was  in  great  danger ;  and  it  was  a  very  difficult 
job  to  get  her  off  the  rocks,  from  twenty  to  thirty  men  being  employed  for  that 
purpose  from  the  said  Monday  until  the  Friday  following.  In  order  to  get  her  off,  it 
was  necessary  to  take  out  her  cargo ;  and,  unless  that  had  been  done,  both  ship  and 
cargo  would  have  perished.  The  tobacco  in  question  was  accordingly  taken  out  of 
her  on  the  Wednesday  after  she  so  got  on  shore,  which  was  as  soon  as  the  master  and 
agent  and  other  people  employed  could  do  it. 

When  the  tobacco  was  so  taken  out  of  the  ship,  all  her  masts  were  gone  ;  she  was 
bilged,  and  had  a  hole  in  her  bottom,  and  there  was  a  great  deal  of  water  in  her. 
Within  a  month  afterwards  she  was  sold  by  auction  on  behalf  and  by  the  authority 
of  the  owners,  for  the  sum  of  3101.,  having  before  and  at  the  time  of  the  accident  been 
worth  9001.  She  was  then  repaired,  and  subsequently  employed  by  the  purchasers, 
and  is  still  a  British  registered  vessel,  resorting  to  Brixham,  where  she  was  two 
months  ago. 
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The  tobacco  thus  saved  was  placed  in  the  hands  of  certain  officers  of  the  customs 
at  Torbay  by  the  salvers,  and  was  forwarded  by  the  said  officers  to  London,  and  lodged 
in  the  St.  Katherine's  Docks  in  London.  The  tobacco,  after  [97]  was  so  lodged  in 
the  St.  Katherine's  Docks,  was  sold  by  the  owners  thereof  to  the  plaintiff. 

The  tobacco  was  entered  by  the  parties,  as  "wreck  tobacco,  ex  'Squid'";  but,  in 
the  books  of  the  officers  of  the  customs,  it  stands,  as  "  tobacco  by  the  '  Squid,'  Slade, 
Dartmouth." 

The  tobacco  sustained  considerable  damage  by  its  having  been  immersed  in  sea 
water ;  and  the  weight  of  it,  when  landed  from  the  "  Squid,"  was  very  much  greater 
than  when  shipped  on  board  the  "Sarah." 

In  order  to  determine  the  value  of  the  tobacco  in  its  damaged  state,  it  was, 
previously  to  the  tender  hereinafter  mentioned,  put  up  for  sale  by  public  auction  by 
the  plaintiff,  as  duty-paid,  and  was  bought  in  at  such  sale,  inasmuch  as  the  price  then 
offered  for  the  tobacco  was  less  than  the  amount  of  the  duty  of  3s.  per  pound  upon 
its  original  weight. 

The  value  of  the  tobacco  at  the  time  of  the  tender  of  the  duty  by  the  plaintiffs 
agent,  as  hereinafter  mentioned,  namely,  on  the  14th  of  August,  1836,  was  less  than 
the  duty  of  3s.  per  pound  upon  its  original  weight ;  and  it  could  not  be  sold  for  that 
amount  of  duty. 

On  the  14th  of  August,  1836,  a  custom-house  agent  was  instructed,  on  behalf  of 
the  plaintiff,  to  enter  for  home  consumption  the  said  twenty-five  hogsheads,  three 
bags,  and  two  mats  of  tobacco.  He,  accordingly,  prepared  a  bill  of  entry  for  the  said 
tobacco,  with  the  proper  number  of  duplicates,  which  were  in  the  following  form : — 

"  St.  Katherine's  Dock. 

"'Squid,'  Slade,  («  Brixham,  ex  '  Sarah,' Wilkinson,  for  Londonderry,  wrecked  and 
derelict  in  Torbay,  on  her  voyage  from  London.  "  JOHN  Barry. 

[98]  "  Home  consumption  tobacco. 
"  Warehoused  by  YV.  G.  Legge. 

"March  4th,  1836. 

Six  hogsheads,  containing  ten  thousand 
six  hundred  and  forty-five  pounds 
unmanufactured  tobacco,  paying  ad 
valorem  duty  at  five  pounds  per 
cent,  as  unenumerated  goods.  P'. 
Board's  order,  dated  August  13th, 
1839.  Value  9501.  Nine  hundred 
and  fifty  pounds. 


"S  V. 


lbs. 

So.  6. 

1  bid. 

14'J1  nett 

8. 

1 

)» 

1503  „ 

14. 

1 

>) 

1776  „ 

15. 

1 

J) 

2002  „ 

17. 

1 

»I 

2053  „ 

22. 

1 

») 

1820  „ 

10,645 


W.  WVBBOW. 


"Duty  .  .  .      £47   LO     0 

Thomas  Coi>e.  Kent  .  .  .  0  12    0 


648     2     o 


"I,  Charles  Ellis,  of  5,  Harp  Lane,  do  hereby  declare  thai  I  am  authorised  by  the 

importer  of  the  goods  contained  in  this  entry,  and  that  1  enter  the  same  at  the  sum  of 

nine  hundred  and  fifty  pounds.     Witness,  mv  hand,  this  I  ith  August,  1839.         349. 

"  14th  August,  1839.  "Chaklbs  Li. lis." 

Having  prepared  the  said   bill  of  entry,  the  plaintiff's  said  agent  (being  authorised 
by  the  plaintiff  in  that  behalf;  went  to  the  I g  Loom  in  the  Custom  Bouse,  to  a 

person  employed  there  under  the  collector,  and  called  a  receiver  of  dulie.s,  land  which 

person  was  then  employed  in  receiving  duties,)  stating  t li.it  In-  came  to  pay  the  duty 
on  the  said  tobacco.  The  said  receiver,  however,  refused  to  receive  the  duties  him  elf, 
Baying  it  was  an  unusual  case  ;  ami  on  that  ground  he  referred  the  said  agent  to  the 

collector. 

The  said  agent  thereupon  went  to  the  defendant)  and  tendered  to  bim  the  sum  ei 
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2581.  Os.  6d.,  being  the  [99]  amount  of  the  duties  on  the  said  tobacco,  if  calculated 
at  5  per  cent,  ad  valorem ;  and  the  said  agent  at  the  said  time  produced  to  the  defen- 
dant the  said  bill  of  entry  and  duplicates,  and  required  him  to  sign  the  said  bill  of 
entry.  The  defendant  would  not  accept  the  said  sum  of  2581.  Os.  6d.,  and  refused  to 
sign  the  said  bills  of  entry,  or  either  of  them.  The  defendant  did  not  state,  nor  was 
he  asked  to  state,  what  sum  he  required  to  be  paid.  The  said  agent  knew  that  the 
tobacco  had  been  warehoused  in  London,  and  had  been  entered  as  wrecked  on  a 
voyage  from  London  to  Londonderry.  The  said  agent  asked  the  defendant  if  the 
bills  of  entry  were  made  in  the  form  and  manner  that  he  wished  :  the  defendant 
answered  they  were  perfectly  correct,  and  that  he  had  no  objection  to  them,  but  that 
he  would  not  take  the  money  offered.  The  defendant  did  not  assign  any  reason  for 
refusing  to  accept  the  money  ;  but  the  amount  of  duty  which  was  payable  on  the 
tobacco  had  been  the  matter  of  frequent  discussion  and  dispute  between  the  defendant 
and  the  agent  of  the  plaintiff. 

The  defendant,  during  all  the  time  aforesaid,  was  collector  of  the  duties  for  the 
port  of  London.  According  to  the  course  of  business  at  the  Custom  House,  he,  in 
the  first  instance,  decides  what  amount  of  duty  is  to  be  charged  on  goods :  but,  if  any 
dispute  arises  as  to  the  proper  amount  of  duty  which  ought  to  be  so  charged,  the 
Commissioners  of  Her  Majesty's  Customs  decide  what  amount  shall  be  charged ;  and, 
if  the  Commissioners  are  of  opinion  that  the  proper  amount  of  duty  has  not  been  paid, 
the  collector  ought  not,  according  to  the  course  of  business,  to  sign  the  entry  and 
thereby  authorise  the  delivery  of  the  goods. 

The  course  of  business,  when  goods  warehoused  under  the  statute  are  required  to 
be  delivered  out,  during  all  the  time  aforesaid  was,  and  is,  as  follows ;  that  is  to  say, 
two  bills  of  entry  are  dropped  into  a  box  in  the  [100]  Long  Room  aforesaid.  A  clerk, 
called  a  reader,  then  takes  them  out  of  the  box  and  reads  one  to  the  collector ;  and 
the  goods  cannot  be  got  out  of  the  warehouse  without  the  signatures  of  the  collector 
and  the  controller  of  the  customs,  of  whom  the  collector  must  sign  first.  When  there 
is  no  dispute  about  the  amount  of  duty,  it  is  usual  to  see  one  of  the  clerks :  but, 
in  cases  of  doubt  or  difficulty,  persons  applying  to  pay  duties  are  referred  to  the 
collector.  On  receipt  of  the  warrant  signed  by  the  collector,  the  goods  are  delivered 
out  of  the  warehouse,  as  a  matter  of  course ;  and  the  bill  of  entry,  after  it  is  signed 
by  the  collector  and  controller,  becomes  the  warrant  for  delivery. 

Where  goods  are  in  bond,  and  the  proprietor  wishes  to  remove  them,  to  be  re- 
warehoused  in  some  other  port,  the  course  of  business,  during  all  the  time  aforesaid 
was,  and  is,  as  follows ;  that  is  to  say,  a  bond  note  is  first  given,  intimating  the 
proprietor's  intention  to  remove  the  goods,  and  the  name  of  the  port  to  which  they 
are  to  be  removed.  The  owner  of  the  goods  then  executes  and  gives  to  an  officer 
employed  and  appointed  by  the  Commissioners  of  Her  Majesty's  Customs  for  the 
collection  and  management  of  the  customs  in  and  throughout  the  United  Kingdom, 
a  bond  with  one  surety  conditioned  for  the  arrival  and  re-warehousing  of  the  goods  at 
the  port  to  which  they  are  to  be  removed,  within  a  reasonable  time  ;  and  until  such 
bond  is  so  given  the  goods  cannot  be  removed  from  the  warehouse. 

Upon  the  occasion  of  the  removal  of  the  tobacco  in  question  from  the  warehouses 
in  the  London  Docks  in  the  month  of  March,  1836,  a  bond  note  was,  according  to  the 
said  course  of  business,  given  by  the  owner  of  the  said  tobacco,  in  the  words  and 
figures  following ;  that  is  to  say, 

"76  |  11  |  154. 

"  Delivered  3285  lbs.  287. 

15  less. 

[101]  "  Goods  for  removal. 

"Bond  Office,  Customs,  London,  2nd  of  March,  1836.  Mr.  Richard  Leighton,  of 
No.  7  Hertford  Road,  Kingsland,  intends  to  remove  the  under-mentioned  goods, 
warehoused  at  London  Docks  by  Gilliatt  &  Co.  the  16th  of  September,  1835,  ex  the 
'  Napier,'  Lucas,  master,  (a>  Virginia,  by  sea  to  the  port  of  Londonderry,  there  to  be 
warehoused,  viz.  two  hogsheads  unmanufactured  tobacco,  weighing  3600  lbs.,  for  home 
use  only,  and  to  pay  the  duty  there  according  to  the  weight  ascertained  at  the  time  of 
removal,  conformably  to  the  Board's  minute  dated  the  26th  March,  1831,  value  6001., 
say,  six  hundred  pounds. 
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"This  is  to  certify  that  security  is  taken  for  the  due  arrival  and  re-warehousing 
thereof  at  the  above  port.  "  W.  H.  Browne, 

"  Clerk  of  the  Bonds. 
"Consigned  to  Robert  Bond  &  Co.,  Londonderry." 

Upon  the  same  occasion  a  bond  was  made  and  given  by  the  owners  of  the  tobacco 
in  question,  with  one  surety,  according  to  the  course  of  business,  conditioned  for  the 
arrival  of  the  said  tobacco  at  Londonderry,  and  the  re-warehousing  thereof  there 
within  a  reasonable  time ;  and  such  bond  has  not  been  cancelled. 

Bonds  so  given  as  aforesaid  are  not,  according  to  the  course  of  business,  cancelled 
when  the  goods  are  lost,  without  application  to  the  Commissioners  of  Customs. 
According  to  the  usual  course  of  business,  the  bond  is  only  cancelled  upon  the  receipt 
of  a  certificate  that  the  duty  has  been  paid  at  the  place  where  (according  to  the  condi- 
tion of  the  bond)  the  goods  are  to  be  delivered  and  re-warehoused  ;  in  which  event  it 
is  cancelled. 

On  the  21st  of  May,  1836,  the  plaintiff  wrote  and  sent  the  following  letter  to  the 
Commissioners  of  Customs,  [102]  after  the  tobacco  was  lodged  as  aforesaid  in  the  St. 
Katherine's  Docks. 

"  Honourable  Sirs, — I  have  now  lying  in  the  St.  Katherine's  Docks  the  following 
hhds.  of  tobacco  : — 
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ex  'Squid,'  Slade,  master,  (a,  Brixham,  saved  from  the  'Sarah,'  M.  Wilkinson,  master, 
wrecked  and  derelict,  during  the  late  gales,  at  or  near  Torbay.  The  tobacco  in  ques- 
tion is  so  much  damaged  with  salt  water  that  a  great  portion  thereof  (probably  the 
whole)  will  not  fetch  the  customs  duty,  3s.  per  lb. 

"  I  therefore  respectfully  request,  that,  in  conformity  with  the  3  &  4  W.  4,  c.  52, 
s.  50,  your  honors  will  be  pleased  to  cause  immediate  instructions  to  be  given  to  the 
officers  at  the  docks,  directing  them  to  attend  the  examination  and  separation  of  the 
sound  from  the  damaged  tobacco  contained  in  each  hogshead,  as  also  the  sale  of  the 
same  at  public  auction  on  Friday  next,  the  27th  instant  ;  and  that,  in  the  event  of 
any  lots  fetching  3s.  or  upwards  per  lb.  (but  which  is  very  doubtful),  the  same,  upon 
delivery  for  home  consumption,  be  subjected  to  the  full  rated  duty,  but  that  such  lots 
as  will  not  fetch  the  3s.  per  11).  bo  so  delivered  for  home  consumption  upon  payment 
of  the  ad  valorem  duty  of  5  per  cent.,  as  an  unenumerated  article." 

[103]  On  the  15th  of  August,  183fi,  the  plaint  ill'  wrote  and  sent  the  following 
letter  to  the  Commissioners  of  Customs  : — 

"Honourable  Sirs, — The  court  of  Queen's  Bench  having  recently  decided  the  case 
of  Barry  v.  Amaud  in  favour  of  the  plaintiff,  referring  to  that  of  /.<■</.'/'  v.  Boyd, 
particularly  taking  into  consideration  that  the  tobacco,  by  being  wet  ami  lying  in  the 
St.  Katherine's  Docks  upwards  of  three  years,  has  very  much  deteriorated  in  value, 
but  will  probably  still  produce  something;  I  beg  therefore  respectfully  to  submit  thai 
it  is  advisable  that  the  said  tobacco,  consisting  of  19  hhds.,  2  mats,  .'!  bags,  should  be 

admitted  to  entry  at  the  ad  valorem  duty  at  5  per  cent,  iq the  amount,  as  tendered, 

such  being  the  rate  legally  due  at  the  time  (as  decided  by  Lord  Denman),  and  sold 
forthwith  :  it  being,  however,  most  distinctly  understood  and  agreed  that  the  payment 
of  such  duty  and  sale  of  the  tobacco,  shall  be  without  prejudice  to  either  plaintiff  or 
defendant,  as  respects  the  said  suit;  (he  sole  object  of  the  sale  being  to  prevent  the 
property  from  being  totally  sacrificed." 
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The  tobacco  mentioned  in  the  said  letters  is  the  tobacco  mentioned  in  the  declara- 
tion in  this  suit. 

This  action  was  commenced  within  six  months  next  after  the  refusal  by  the  defen- 
dant to  sign  the  said  bill  of  entry  :  and  on  the  22nd  of  December,  1836  (which  was 
more  than  one  calendar  month  before  the  writ  in  this  action  was  sued  out  against 
the  defendant),  the  following  notice  in  writing  was  delivered  to  the  defendant  by  the 
attorney  for  the  plaintiff;  in  which  notice  the  true  name  and  place  of  abode  of  the 
plaintiff,  and  the  true  name  and  place  of  abode  of  the  said  attorney,  are  stated. 

"  To  Charles  Boyd,  gentleman,  collector  of  His  Majesty's  Customs  for  the  port 
of  London,  being  an  officer  of  His  Majesty's  Customs. 

[104]  "  I,  I..  S.  B.,  do  hereby,  as  the  attorney  of  and  for  William  George  Legge, 
of,  &c,  merchant,  duly  authorised  in  that  behalf,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  give  you  notice  that  the  said  W.  Gr.  Legge  will,  at 
or  soon  after  the  expiration  of  one  calendar  month  from  the  time  of  your  being  served 
with  this  notice,  cause  a  writ  of  summons  to  be  sued  out  of  His  Majesty's  court  of 
Common  Pleas  at  Westminster,  against  you,  at  the  suit  of  the  said  W.  G.  Legge,  and 
proceed  thereupon  according  to  law  ;  for  that  whereas  you,  the  above-named  Charles 
Boj'd,  on  the  10th  of  August,  1836,  unlawfully  refused  to  deliver  or  cause  to  be 
delivered  to  the  said  W.  G.  Legge  a  large  quantity,  to  wit,  25  hhds.  of  tobacco,  three 
bags  of  tobacco,  and  two  mats  of  tobacco,  of  the  said  W.  6.  Legge,  being  of  great 
value,  to  wit,  of  the  value  of  40001.,  although  the  said  W.  G.  Legge  was  then  ready 
and  willing,  and  then  offered,  to  pay  the  amount  of  all  the  duties  and  charges  due 
thereon  or  payable  for  or  in  respect  thereof,  and  then  requested  you  to  deliver,  or 
cause  to  be  delivered,  the  said  tobacco  to  him  the  said  W.  G.  Legge  ;  and  also  for 
that  you  then  converted  and  disposed  thereof  to  your  own  use :  to  the  damage  of 
the  said  W.  G.  Legge  of  40001.     Dated,  &e." 

The  special  verdict  then  concluded  by  referring  it  to  the  court  to  say,  whether, 
upon  the  whole  matter  aforesaid,  the  said  twenty-five  hogsheads,  three  bags,  and 
two  mats  of  tobacco,  on  the  said  14th  of  August,  1836,  were  foreign  goods  and  wreck 
brought  or  coming  into  the  United  Kingdom,  within  the  meaning  of  the  statute  3  & 
4  \V.  4,  c.  52,  s.  50;  and  whether  the  full  duty  of  3s.  per  pound  attached  upon  the 
said  twenty  five  hogsheads,  three  bags,  and  two  mats  of  tobacco,  and  was  legally 
chargeable  thereon  at  the  time  when  the  said  sum  of  2501.  0s.  6d.  was  tendered  to 
the  defendant ;  and  whether  it  was  the  duty  of  the  defendant  to  receive  the  said  sum 
and  to  sign  [105]  the  said  bill  of  entry  under  the  circumstances  hereinbefore  set  forth, 
and  so  to  authorise  the  delivery  to  the  plaintiffs  said  agent  of  the  said  twenty-five 
hogsheads,  three  bags,  and  two  mats  of  tobacco  ;  and  whether  the  application  ought, 
under  the  statutes  3  &  4  W.  4,  cc.  52  and  56,  or  either  of  those  statutes,  to  have 
been  made  to  the  discretion  of  the  Commissioners  of  his  Majesty's  Customs,  and  not 
to  the  defendant ;  and  whether  the  plaintiff'  had  sued  the  right  person  for  the  cause 
of  action  in  the  declaration  mentioned ;  and  whether  any  notice  of  action  was  neces- 
sary, and,  if  so,  whether  the  notice  of  action  above  set  forth  was  sufficient. 

And  that  if,  upon  the  whole  matter  aforesaid,  it  should  seem  to  the  court  that 
the  saiil  twenty-five  hogsheads,  three  bags,  and  two  mats  of  tobacco,  on  the  said 
14th  of  August,  1836,  were  foreign  goods  and  wreck  brought  or  coming  into  the 
United  Kingdom,  within  the  meaning  of  the  statute  3  &  4  W.  4,  c.  52,  s.  50  ;  and 
that  the  full  duty  of  3s.  per  pound  did  not  attach  upon  the  said  twenty-five  hogs- 
heads, three  bags,  and  two  mats  of  tobacco,  or  was  not  legally  chargeable  thereon, 
at  the  time  when  the  said  sum  2581.  0s.  6d.  was  so  tendered  to  the  defendant  ;  and 
that  it  was  the  duty  of  the  defendant  to  receive  the  said  sum  and  sign  the  said  lull 
of  entry  under  the  circumstances  hereinbefore  set  forth,  and  so  to  authorise  the 
delivery  to  the  plaintiff's  said  agent  of  the  said  twenty-five  hogsheads,  three  bags, 
and  two  mats  of  tobacco  ;  and  that  the  said  application  ought  not  to  have  been  made 
to  the  discretion  of  the  said  commissioners,  but  to  the  defendant  ;  and  that  the 
plaintiff  had  sued  the  right  person  for  the  cause  of  action  in  the  declaration  men- 
tioned ;  and  that  either  no  notice  of  action  was  necessary,  or,  if  necessary,  that  the 
notice  of  action  above  set  forth  was  sufficient :  then  the  jurors  said  that  the  defendant 
was  guilty  of  the  grievances  in  the  declaration  mentioned  ;  and  in  that  ease  they 
assessed  the  [106]  damages  of  the  plaintiff  by  reason  thereof,  over  and  above  his  costs 
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and  charges  by  liini  about  his  suit  in  this  behalf  expended,  to  L7331.  3s.  8d.,  ami  for 
those  costs  and  charges  to  40s. 

But  that  if,  upon  the  whole  matter  aforesaid,  it  should  seem  to  the  court  that  the 
said  twenty-five  hogsheads,  three  bags,  and  two  mats  of  tobacco,  on  the  14th  of 
August.  1836,  were  not  foreign  goods  and  wreck  brought  or  coming  into  the  United 
Kingdom  within  the  meaning  of  the  statute  3  &  4  \Y.  4,  c.  52,  s.  50;  and  that  the 
full  duty  of  3s.  did  attach  upon  the  said  twenty-five  hogsheads,  three  bags,  and  two 
mats  df  tobacco,  and  was  legally  chargeable  thereon,  at  the  time  when  the  said  sum 
of  2581.  0s.  fid.  was  so  tendered  to  the  defendant ;  or  that  it  was  not  the  duty  of  the 
defendant  to  receive  the  said  sum  and  sign  the  said  bill  of  entry  under  the  circum- 
stances hereinbefore  set  forth,  and  so  to  authorise  the  delivery  to  the  plaintiff's  said 
agent  of  the  said  twenty-five  hogsheads,  three  bags,  and  two  mats  of  tobacco ;  or 
that  the  sail  1  application  ought  to  have  been  made  to  the  discretion  of  the  said  com- 
missioners, and  not  to  the  defendant;  or  that  the  plaintiff  had  not  sued  the  right 
person  for  the  cause  of  action  in  the  declaration  mentioned  ;  or  that  a  notice  of  action 
was  necessary,  and  that  the  notice  of  action  above  set  forth  was  not  sufficient:  then 
the  jurors  said  that  the  defendant  was  not  guilty  of  the  grievances  in  the  declaration 
mentioned,  or  any  part  thereof. 

Channell,  Serjt.  (with  whom  was  Nesbitt),  for  the  plaintiff.  By  the  customs- 
duties  act,  3  &  4  W.  4,  c.  56,  certain  duties  are  authorised  to  be  levied  upon  the 
importation,  into  this  kingdom,  of  the  articles  mentioned  in  a  schedule,  tobacco 
being  one  of  them,  and  being  charged  as  follows  : — "Unmanufactured,  3s.  per  pound  ; 
if  the  produce  of  and  imported  from  any  British  possession  in  [107]  America,  2s.  9d. 
per  pound;  manufactured,  or  segars,  9s.  per  pound  :  "  and  at  the  end  of  the  schedule 
is  a  provision  imposing  a  duty  of  51.  for  every  1001.  of  the  value,  upon  "goods,  wares, 
and  merchandize,  not  being  either  in  part  or  wholly  manufactured,  and  not  being 
enumerated  or  described  nor  otherwise  charged  with  duty,  and  not  prohibited  to  be 
imported  into  or  used  in  Great  Britain  or  Ireland."  By  the  fiftieth  section  of  the 
.ut  for  the  general  regulation  of  the  customs,  :i  &  4  \V.  4,  c.  52  (which  received  the 
loyal  assent  at  the  same  time  with  the  before-mentioned  act),  it  is  enacted,  "that  all 
foreign  goods  derelict,  jetsam,  flotsam,  and  wreck,  brought  or  coming  into  the  United 
Kingdom,  or  into  the  Isle  of  Man,  shall  at  all  times  be  subject  to  the  same  dutie 
us  goods  of  the  like  kind  imported  into  the  United  Kingdom  respectively  are  subject 
to:  provided  thai,  if  any  such  goods  be  of  such  sorts  as  are  entitled  to  allowance  for 
damage,  such  allowance  shall  be  made  under  such  regulations  and  conditions  as  the 
s;iid  commissioners  shall  from  time  to  time  direct:  provided  also,  that  all  such  goods 
as  cannot  be  old  for  the  amount  of  duty  due  thereon  shall  be  delivered  over  to  the 
lord  of  the  manor,  or  other  person  entitled  to  receive  the  same,  and  shall  be  deemed 
to  be  unenumerated  goods,  and  shall  be  liable  to,  and  be  charged  with,  duty  accord- 
ingly."    But   for  the  circumstances  detailed  in  this  special  verdict   the  tobacco  in 

que  tion  would  have  I □  chargeable,  under  the  first-mentioned  statute,  with  a  duty 

of  3s.  per  pound.  It  is  submitted,  however,  on  behalf  of  the  plaintiff,  that,  in  con- 
sei|iienee  o]   the  events  that  have  incurred,  the  tobacco,  not  being  worth  the  amount 

of  duty,  became  subject  to  the  opera t  ion  of  the  proviso  in  the  .">  ,V  4  W.  I,  C.  52,  S.  60, 
and  ought  to  have  been  admitted  at  the  ad  valorem  duty  of  51.  per  rent.  The  word 
"wreck,"  in  legal  signification,  is  capable  of  two  different  constructions:  it  may  mean 
[108]  goods  east  on  the  shore,  so  as  to  give  to  the  crown,  or  to  the  grantee  of  the 
orown,  the  absolute  and  indefeasible  property  in  them  ;  or  it  may  mean  goods  wrecked 

Or  Cast  away,  as  to  which    the  right    of    the  crown,  or   of   the   crow  u's   grantee,  has  not 

attached,  the  property  in  them  remaining  in  tl wners,     1 1  Jresswell,  •'.     If  I  be  \  esse! 

had  been  got  oil'  i he  rocks  with  the  tobacco  on  board,  could  you  have  contended  that 

it    was   wrecked  'I      Probably    not.      [Cresswell,  J.       Is    it    the    re    "wreck"    liini     e 

tl wrier  thought  proper  to  take  it  on  shore!]     Lord  I  bile,  in  his  treatise  de  Jure 

Maris,  c.  7,  p.  .'IT.  speaking  of  wreck,  says:  "The  kinds  of  it  are  two;  first.  1 1 .  1 1  as 
is  called  properly  so,  the  goods  cast  upon  the  land  or  shore;  secondly,  improper,  for 
goods  that  are  a  kind  of  sea  waifs  or  Stray,  flotSOH,  jctsou,  and  lagon."      And  in  p.  38, 

he  says :  "But  all  goods  cast  upon  the  shore  arc  not  therefore,  ipso  facto,  wrecked, 
so  as  to  entitle  the  king,  or  lord  of  a  liberty,  to  take  them:  but  it  must  have  these 
qualities;  1st,  it  must  be  such  goods  or  ship  thai  is  wrecked  or  perished  at  sea  ;  2nd, 
though  the  ship  or  goods  be  wrecked  and  cast  upon  t  be  shore,  yet,  if  any  li\  ing  i  bins 

BBCape  alive  to  land  out    of    the  ship,  it   is  not   such  a  wreck  as   gi\es  a  forfeiture  .    .nd, 
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that  these  goods  be  cast  upon  the  shore  or  land,  and  not  brought  thither  in  a  ship 
or  vessel."     Here,  the  learned  author  is  treating  of  "wreck  proper,"  or  wreck  in  its 
strict  legal  signification,  which,  "by  the  laws  of  England,  is  forfeit ;  and  the  property 
of  the  first  owner  is  by  the  seizure  of  the  king  or  his  officer,  or  lord  of  the  liberty  having 
his  franchise,  wholly  divested."     In  the  next  paragraph  he  speaks  of   wreck  in  its 
popular  sense,  that  is,  in  the  sense  in  which  it  is  to  be  used  in  the  construction  of  this 
statute  :  for,  he  says,  p.  39,  "  But,  if  goods  are  cast  upon  the  shore,  though  they  have 
not  all  these  properties,  they  may  be  seized  by  the  king,  or  the  lord  that  hath  the 
liberty  of  wreck  [109]  and  lawfully  detained  till  the  right  owner  come  and  claim  them, 
and  make  it  appear  that  they  are  his  ;  and  the  common  law  allowed  him  a  year  and  a 
day  for  the  making  his  claim."     "And  nota  (p.  40),  this  claim  is  available  only  where 
the  goods  are  cast  upon  the  shore,  but  they  are  not  a  legal  wreck,  as  perchance  some 
living  thing  escaped  to  the  land.     But,  where  the  goods  are  a  legal  wreck,  this  claim 
signifies  nothing ;  for  the  goods  are,  ipso  facto,  forfeit  by  being  wreck  and  seized  ;  for 
the  provision  of  the  statute  3  Edw.   1   (Westrn.   1,  c.  4),  as  to  the  claim  and  proof 
within  the  year  and  day,  refers  only  to  such  goods  as  are  cast  upon  the  shore,  but  are 
not  lawful  wreck."     These  passages  from  Hale  were  cited,  and  the  distinction  between 
that  species  of  wreck  which  divests  the  property  of  the  owner,  and  entitles  the  crown 
or  the  lord  of  the  manor  to  seize  the  goods,  and  the  more  qualified  species  which  does 
not,  ipso  facto,  change  the  property,  was  broadly  adopted,  by  the  court  of  King's  Bench, 
in  the  case  of  The  Bailiffs,  &c.  of  Dimwich  v.  Stem/  (1  B.  &  Ad.  831) ;  where  it  was  held 
that  the  grantee  of  wreck  has  a  special  property  in  all  goods  stranded  within  his  liberty, 
and  may  maintain  trespass  against  a  wrongdoer  for  taking  them  away,  though  such 
goods  were  part  of  the  cargo  of  a  ship  from  which  some  person  escaped  alive  to  land, 
and  though  the  owners,  within  a  year  and  a  day,  claimed  and  identified  them,  and 
though  the  taking  was  before  any  seizure  on   behalf  of  the  grantee.     In  Barry  v. 
Arnaud  (10  Ad.  &  E.  646,  2  P.  &  D.  633),  where  the  defendant,  a  collector  of  customs, 
was  held  to  be  a  ministerial  officer  of  the  crown,  and,  as  such,  liable  in  case  for  non- 
feazance  in  the  execution  of  his  office,  for  refusing  to  sign  a  bill  of  entry  without 
payment  of  an  excessive  amount  of  duty,  the  meaning  of  the  term  "  wreck "  in  the 
3  &  4  W.  4,  c.  52,  s.  50,  was  very  much  considered  :  and  it  was  held,  not  [110]  to  be 
necessarily  limited  to  goods  which  became  forfeit  to  the  crown,  or  its  grantee,  by  not 
being  claimed  within  a  year  and  a  day,  according  to  the  statute  of  Westminster  1. 
There,  goods  were  imported  into  this  country,  warehoused,  entered  for  exportation, 
and  shipped  for  Belgium  :  the  vessel  was  lost  within  the  English  port,  and  the  goods, 
being  partly  thrown  upon  the  shore,  and  partly  found  floating  on  the  sea  and  landed, 
were  conveyed  to  the  warehouse  of  the  lord  of  the  manor,  and  immediately  claimed  by 
the  owner  :  and  it  was  held  that  they  were  chargeable  with  duty  as  "  wreck  brought 
or  coming  into  the  United  Kingdom,"  within  the  3  &  4  W.  4,  c.  52,  s.  50.     Lord 
Denman,  in  delivering  the  judgment  of  the  court,  says  :  "  The  word  '  wreck,'  no  doubt, 
in  both  parts  of  the  clause,  comprehends  goods  which  strictly  and  technically  speaking 
are  '  wreck ' :  but,  as  it  is  capable  also  of  a  larger  sense,  and  as,  in  both  parts,  the 
object  of  the  section  can  only  be  fully  obtained  by  giving  it  that  larger  sense,  we  ought 
so  to  understand  it.     We  are  additionally  led  to  this  by  considering  that  the  term  of 
contrast  to  the  word  '  wreck '  is,  not  goods  unforfeited,  or  goods  whereof  the  owner  is 
known,  but  goods  imported,  as  if  the  distinction  present  to  the  minds  of  those  who 
framed  it  was,  not  between  goods  subject  and  goods  not  subject  to  a  franchise,  but 
between  goods  arriving  in  a  regular  course  of  importation  and  those  coming  by  the 
casualties  of  the  seas  and  storms ;  and,  accordingly,  by  the  proviso,  they  are  to  be 
delivered  over  to  the  lord  of  the  manor,  or  (using  the  most  general  words)  '  other 
person  entitled  to  receive  the  same.' "     In  that  case,  as  in  the  present,  the  goods  had 
originally  been  imported  and  warehoused  here  ;  the  only  difference  being,  that  there 
the  goods  were  afterwards  removed  from  the  warehouse  to  be  transported  to  a  foreign 
instead  of  to  a  British  port.     [Tindal,  C.  J.     Barry  v.  Arnaud  was  a  clear  case  of  wreck. 
Cress-[lll]-well,  J.     Besides,  from  the  form  of  the  entry  in  that  case,  the  duty  never 
attached.     Here,  the  duty  did  attach  ;  and  the  question  is,  whether  any  thing  has 
occurred  to  discharge  the  goods  from  their  liability  to  the  duty.]     Notwithstanding 
the  form  of  the  entry,  it  was  competent  to  the  owner,  at  any  time,  to  export  them. 
The  question  is,  whether,  the  commissioners  having  allowed  the  owner  to  ship  the 
tobacco  for  Londonderry,  and  it  having  been  wrecked  on  that  voyage,  the  owner  is 
not  to  be  placed  in  the  same  situation  as  regards  payment  of  duty  as  if  it  had  been 
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wrecked  on  its  original  importation.  Though  warehoused,  the  goods  are  in  the  same 
position  in  respect  of  their  liability  to  duty  as  if  they  had  never  been  unshipped  at  all. 
[Wilde,  Serjt.,  referred  to  The  Attorney-General  v.  Ansted  (12  M.  &  W.  520) ;  where  it 
was  held,  that  the  importer  of  goods  from  a  foreign  country  is  liable,  on  the  importa- 
tion, to  the  duties  of  customs  payable  thereon  ;  and  this  liability  is  not  affected  by  the 
warehousing  act,  3  &  4  W.  4,  c.  57  ;  the  effect  of  which  is  only  to  give  the  merchant, 
in  the  case  of  goods  warehoused  under  it,  time  for  payment  of  the  duties  until  the 
goods  are  entered  for  home  consumption.]  That  case  has  no  application  here. 
[Tindal,  C.  J.  Can  goods  be  said  to  be  wrecked  where  the  ship  is  not?]  The  special 
verdict  finds  that  the  ship  could  not  have  been  saved  without  taking  out  her  cargo. 
If  a  vessel,  being  on  the  seas,  can  only  be  kept  afloat  by  the  sacrifice  of  the  cargo,  it 
maybe  lawfully  thrown  overboard.  [Maule,  •'.  In  that  event  it  would  be  jetsam  : 
but  that  is  not  this  case.  You  are  rather  confounding  wreck  with  general  average. 
Cresswell,  J.     The  goods  in  question  never  were,  in  fact,  out  of  the  owner's  possession.] 

Sir  T.  Wilde,  Serjt.  (with  whom  was  T.  F.  Ellis),  contra,  was  stopped  by  the  court. 

[112]  Tindal,  C.  J.  In  this  case  the  first  question  upon  which  the  jury  have 
asked  for  the  opinion  of  the  court  in  point  of  law  is,  whether  these  hogsheads,  bags, 
and  mats  of  tobacco,  on  the  14th  of  August,  1836,  were  foreign  goods  and  "wreck" 
brought  or  coming  into  the  United  Kingdom  within  the  meaning  of  the  statute  3  &  4 
W.  4,  c.  52,  s.  50 :  and,  if  that  question  be  decided  against  the  plaintiff,  it  will  become 
unnecessary  to  consider  the  others  that  are  raised  by  this  special  verdict,  all  of  which 
must  be  determined  in  his  favour  before  we  can  hold  the  action  to  be  maintainable.  It 
appears  to  me  that  the  facts  found  do  not  bring  this  tobacco  within  the  fiftieth  section 
of  the  act  referred  to.  That  there  was  no  wreck  of  the  ship  is,  I  think,  quite  clear : 
the  ship  never  perished  ;  it  was  on  shore,  but  it  was  never  out  of  sight ;  and  all  those 
who  were  on  board  got  on  shore.  The  older  cases  lay  it  down,  that,  if  a  ship,  being 
in  distress,  is  deserted  by  all  hands,  and  any  one  come  to  land,  this  is  no  wreck,  properly 
so  called,  although  the  ship  afterwards  perish.  The  utmost  that  can  be  said  here  is, 
that  the  ship  sustained  considerable  damage.  Admitting,  however,  that  there  may  be 
a  wreck  of  goods  as  distinguished  from  wreck  of  the  ship  (and  I  should  conceive  from 
the  language  of  this  statute  that  such  might  be  the  case,  and  indeed  there  is  the  known 
case  of  S/irjijiiiril  v.  (liisuuhl  (Vaughan,  159),  where  it  is  laid  down  that  goods  that  are 
wrecked  pay  no  customs,  and  therefore  we  may  assume  that  there  may  be,  in  contempla- 
tion of  law,  a  wreck  of  goods,  the  ship  itself  not  being  wrecked),  the  question  is,  what 
is  the  meaning  of  wreck  of  goods  within  this  statute  (ibid.  1G8).  It  speaks  first  of 
goods  which  are  "derelict,"  that  is,  which  have  been  voluntarily  abandoned  and  given 
up  as  worthless,  the  mind  of  the  owner  being  alive  to  the  circumstances  at  the  time  : 
next  it  [113]  speaks  of  goods  that  are  "jetsam," — that,  by  the  act  of  the  owner,  have 
been  voluntarily  cast  overboard  to  lighten  the  ship  :  next,  of  goods  that  are  "  flotsam," 
that  is,  goods  that  are  found  floating  on  the  waves  :  and  lastly,  it  speaks  of  "  wreck." 
lean  only  consider,  after  that  enumeration, — which  comprehends  within  it  almost  all 
the  predicaments  in  which  goods  can  be  placed  after  the  destruction  of  the  ship, — that 
by  "wreck"  is  meant,  goods  cast  on  shore  by  the  force  of  the  waves,  in  the  proper 
sense  of  the  words.  Now,  this  tobacco,  so  far  from  having  been  brought  or  cast  on 
shore  by  force  of  the  waves  as  wreck,  remained  in  the  hold  of  the  vessel  until  carried 
on  shore  by  the  owner.  The  crew  only  deserted  her  for  the  space  of  about  four  hours, 
when  they  went  back  again  with  sullieient  assistance  :  and  then  the  fact  found  by  the 
jury  is,  that  the  tobacco  was  brought  on  shore,  but  considerably  damaged.  Looking, 
therefore,  at  the  case  in  any  point  of  view,  1  cannot  understand  bow  it  can  be  said 

that  the  tobacco,  having  been  recovered  from  the  body  of  the  ship  (subject  to  salvage), 

was  'wreck"  within  the  meaning  of  this  clause.     Indeed,  if  it  could  be  held  to  fall 

within    the   first     part    Of    the    clause,    there    would     have    been    DO    necessity    for    the 

subsequent  provision  that  is  made  for  goods  not  w  recked,  bat  simply  damaged  ;  for  the 

clause  goes  on,  after  having  provided  for  goods  derelict,  jetsam,  flotsam,  and  wreck: 
"Provided  also,  that,  if  any  such  goods  be  of  such  sorts  as  arc  entitled  to  t lit; 

allowance  tor  damage,  such  allowance  shall  be  made  " — clearly  contemplating  that  g Is 

may  lie   the   subject    of  sea-damage   under  circumstances   that   would    not    bring  them 

within  the  words  derelict,  jetsam,  flotsam,  or  wreck.     And,  though  tobacco  is  expressly 
excepted  from  this  allowance  for  damage  (a),  still  thai  'Iocs  not  at  all  weaken  the 

(o)  See  8  &  i  W.  •},  c.  53,  ss.  30,  32. 
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argument  which  [114]  arises  from  the  fact  of  there  being  these  two  descriptions  of 
goods  contemplated  in  the  same  clause,  namely,  goods  "  wrecked,"  and  goods  simply 
"  damaged."  If  therefore  seems  to  me  that  this  tobacco,  which  has,  by  the  perils  of 
the  sea,  been  considerably  damaged,  does  not,  nevertheless,  fill  the  character  of  goods 
wrecked  ;  and  that  our  judgment  ought  to  be  for  the  defendant. 

Mavle,  J.  In  older  to  bring  the  case  within  the  proviso  in  the  50th  section  of 
the  act,  the  goods  must  have  been  goods  brought  or  coming  into  the  United  Kingdom 
as  wreck.  It  cannot  be  contended  that  this  tobacco  was  wrecked,  in  any  other  sense 
than  that  the  ship  was  wrecked  :  neither  can  it  be  contended  that  the  carrying  of  the 
goods  on  shore  by  the  owner,  supposing  they  were  not  wrecked  before,  was  a  wrecking 
of  them.  The  question,  therefore,  is,  whether  they  were  wrecked  in  consequence  of 
the  wreck  of  the  ship,  not  whether  there  was  any  separate  and  independent  wrecking 
of  the  goods.  The  finding  of  the  jury  on  this  subject  is,  that,  on  the  28th  of  March, 
1836,  at  four  o'clock  in  the  morning,  whilst  the  ship  was  at  anchor  in  Torbay,  another 
vessel  ran  foul  of  her,  and  did  her  considerable  damage ;  that  the  master  and  crew 
thought  it  expedient  to  leave  the  vessel,  and  did  so,  expecting  her  to  go  on  shore,  or 
possibly  to  go  down  ;  that,  at  day-break,  the  master  got  on  board  a  fishing-smack, 
which  put  him  ashore  about  eight  o'clock  in  the  morning,  when,  accompanied  by  the 
agent  to  Lloyd's,  he  proceeded  to  that  part  of  the  coast  where  he  expected  to  find, 
and  did  find,  the  vessel  ashore  upon  the  rocks.  The  vessel  being  so  found  on  the 
rocks,  and  full  of  water,  the  master  caused  the  goods  to  be  taken  out  and  brought  on 
shore  :  and  the  vessel  was  ultimately  got  oft",  though  considerably  damaged.  She  was 
afterwards  repaired  ;  and  it  appears,  might  have  continued  her  voyage,  if  the  owners 
had  thought  [115]  fit  :  but,  instead  of  so  doing,  they  proceeded  to  sell  her,  and  she  is 
now  upon  the  register.  That  does  not  seem  to  me  to  constitute  a  wreck  of  the  ship. 
A  ship  cannot  be  said  to  be  wrecked  merely  because  she  takes  the  ground  and  receives 
such  damage  as  to  require  repair.  This  ship,  after  the  disaster,  still  continues,  and  is 
used,  as  a  ship.  Now,  if  there  is  no  wreck  of  the  ship,  and  none  of  the  goods 
independently  of  the  wreck  of  the  ship,  there  is  no  wreck  at  all.  It  is  therefore 
unnecessary  to  consider  any  of  the  other  questions  in  the  case,  inasmuch  as  the 
foundation  fails  on  which  the  plaintiff  must  rest  his  case  on  the  merits,  viz.  that  the 
tobacco  was  wrecked. 

Cresswell,  J.  The  first  question  raised  by  the  special  verdict  is,  whether  the 
plaintiff  was  entitled  to  have  the  tobacco  delivered  to  him  on  payment  of  the  51.  per 
cent,  ad  valorem  duty ;  and  that  depends  on  whether  or  not  he  is  entitled  to  the 
benefit  of  the  proviso  at  the  end  of  the  50th  section  of  the  3  &  4  W.  4,  c.  52.  The 
first  part  of  that  section  enacts,  "that  all  foreign  goods,  derelict,  jetsam,  flotsam,  and 
wreck,  brought  or  coming  into  the  United  Kingdom,  or  into  the  Isle  of  Man,  shall  at 
all  times  be  subject  to  the  same  duties  as  goods  of  the  like  kind  imported  into  the 
United  Kingdom  respectively  are  subject  to."  Then,  the  proviso  at  the  end  is,  that 
"  all  such  goods  as  cannot  be  sold  for  the  amount  of  duty  due  thereon,  shall  be 
delivered  over  to  the  lord  of  the  manor,  or  other  person  entitled  to  receive  the  same, 
and  shall  be  deemed  to  be  unenumerated  goods,  and  shall  be  liable  to  be  charged  with 
duty  accordingly,"  that  is,  with  the  ad  valorem  duty  of  51.  per  cent.  That  proviso 
applies  only  to  the  goods  before  mentioned — derelict,  jetsam,  flotsam,  and  wreck. 
Now,  the  goods  in  question  were  not  derelict ;  the  crew  only  left  the  vessel  for  a  few 
hours,  and  then  resumed  possession  of  her :  they  were  not  jetsam,  not  being  thrown 
overboard  to  lighten  the  ship  :  [116]  nor  were  they  flotsam,  abandoned  to  the  waves  : 
neither  were  they  wreck.  I  quite  agree  that  the  word  "  wreck  "  may  be  used  in  a 
sense  embracing  all  the  other  descriptions  of  loss  above  referred  to,  and  need  not  be 
confined  to  wreck  proper.  I  think  the  word,  as  here  used,  was  intended  to  supply 
that  which  was  left  defective  by  the  words  found  in  the  previous  part  of  the  clause — 
derelict,  jetsam,  and  flotsam.  If  this  tobacco  had  been  found  floating  on  the  waters 
by  strangers,  and  brought  on  shore,  it  might  have  been  entitled  to  the  benefit  of  the 
proviso.  The  word  "coming"  applies  to  goods  brought  in  by  the  waves  and  cast  on 
shore,  without  an  act  done  by  any  one.  Here,  the  tobacco  was  brought  on  shore  by 
the  servants  of  the  owner.  It  is  quite  clear,  therefore,  that  it  is  not  within  the 
protection  of  the  proviso,  and,  consequently,  that  this  action  is  not  maintainable. 

Erle,  J.  The  plaintiff'  cannot  maintain  this  action,  unless  he  can  establish  that 
the  ship  was  wrecked  within  the  meaning  of  the  act  of  parliament.  At  the  time  when 
the  first  damage  was  done  to  the  ship,  the  crew  imagined  it  to  be  more  serious  than 


1  C.  B.117.  ROBERTS    V.  TAYLER  481 

it  ultimately  turned  out  to  be ;  they  thought  the  ship  was  going  down,  and  therefore 
abandoned  her  ;  but  in  this  they  were  mistaken,  for,  the  vessel  floated  ashore,  and 
continued  whole.  Notwithstanding  the  damage  done  to  her,  she  was  got  off,  and 
afterwards  sold,  as  an  entire  ship,  for  about  one-third  of  her  original  value,  and 
repaired  by  the  purchasers.  No  authority  has  been,  or  could  be,  cited  to  shew,  that, 
under  such  circumstances  as  these,  the  ship  was,  in  contemplation  of  law,  wrecked  ; 
and,  unless  that  could  be  established,  the  plaintiff  could  only  maintain  this  action  by 
shewing  that  the  goods  that  had  been  on  board  came  on  shore  by  means  of  the  sea. 
That,  however,  is  expressly  negatived  by  the  special  verdict. 
Judgment  for  the  defendant. 

[117]     Ann  Koberts  v.  Tayler  and  Others.     Jan.  17,  1845. 

[S.  C.  3  D.  &  L.  1  ;  14  L.  J.  C.  P.  87  ;  9  Jur.  330.] 

To  a  declaration  in  trespass  quare  clausum  fregit,  charging  an  assault,  it  is  no  plea 
that  the  close  was  the  soil  and  freehold  of  J.  S.,  and  that  the  assault  was  committed 
by  the  command  of  J.  S.  in  removing  the  plaintiff,  after  request,  from  the  premises, 
without  alleging  that  J.  S.  was  possessed  of  the  close. 

Trespass.  The  declaration  stated  that  the  defendants,  on  the  3rd  of  January,  1844, 
and  on  divers  other  days  and  times  between  that  day  and  the  commencement  of  the 
suit,  with  force  and  arms,  broke  and  entered  a  certain  dwelling-house  of  the  plaintiff, 
situate,  &c,  and  then  made  a  great  noise  and  disturbance  therein,  and  stayed  therein 
making  such  noise  and  disturbance  for  divers  long  spaces  of  time  respectively  next 
after  the  said  times  when  they  so  broke  and  entered  the  said  dwelling-house,  to  wit, 
for  the  space  of  three  days  next  after  each  of  those  times :  and  also,  that  the  defen- 
dants, on  the  8th  of  January,  1844,  with  force  and  arms,  removed  from  the  said 
dwelling-house  of  the  plaintiff,  divers  fixtures  and  things  of  the  plaintiff  then  affixed 
thereto  and  belonging  to  the  same,  to  wit,  ten  stoves,  &c,  of  the  value,  to  wit,  of  5001., 
and  then  seized,  took,  and  carried  away  the  same,  and  converted  and  disposed  thereof 
to  their  own  use  :  and  also,  that  the  defendants,  on  the  8th  of  January,  1844,  with 
force  and  arms,  ejected,  expelled,  put  out,  and  amoved  the  plaintiff  from  her  possession 
and  occupation  of  her  said  dwelling-house,  and  kept  and  continued  her  so  expelled,  &c, 
up  to  and  at  the  time  of  the  commencement  of  the  suit,  and  during  that  time  took, 
and  had  and  received  to  the  use  of  the  defendants,  all  the  issues  and  profits  of  the 
said  dwelling-house,  being  of  great  yearly  value,  to  wit,  of  the  yearly  value  of  1001., 
and  caused  and  procured  great  damage,  deterioration,  and  injury  to  the  said  dwelling- 
house  :  and  also,  that  the  defendants,  before  the  commencement  of  the  suit,  to  wit, 
on  the  8th  of  January,  1844,  and  on  divers  and  other  days  be  [118]-tween  that  day 
and  the  commencement  of  the  suit,  and  at  several  times  on  each  of  those  days,  with 
force  and  arms,  &c,  assaulted  the  plaintiff,  and  then  beat,  bruised,  wounded,  bit,  and 
illtreated  her:  and  also  that  the  defendants,  with  force  and  arms,  on  the  3rd  of 
January,  1844,  seized  and  took  divers  goods  and  chattels  of  the  plaintiff,  to  wit, 
thirty  tables,  &e.  See.,  of  great  value,  to  wit,  &C,  and  converted  and  disposed  of  the 
same  to  their  own  use,  &c. 

To  this  declaration  the  defendants  (treating  il  as  one  consisting  of  five  counts), 
amongst  other  pleas,  pleaded,  fourthly,  as  to  the  whole  of  the  declaration,  that  Un- 
said dwelling-house  in  which,  &c,  at  tho  said  times  when,  &o.  in  the  declaration 
mentioned,  was  and  now  is  the  dwelling-house,  soil,  and  freehold  of  one  Josiah  Wilson  ; 
wherefore  the  defendants,  as  the  servants  of  Wilson,  and  by  his  command  in  that 
behalf,  at  the  said  times  when,  &C.  in  the  declaration  mentioned,  broke  and  entered 
the  dwelling-house  in  which,  Arc,  and  committed  therein  the  se\  era]  supposed  I  respasses 
in  the  first  count  mentioned  ;  and  that  the  fixtures  and  tilings  in  the  second  count 
mentioned  were  at   (lie   said   time  when,  iVe.  parcel   of   the   said  dwelling  house  and   of 

Wilson's  said  freehold  therein;  and  that  the  plaintiff,  just  before  and  at  the  said  tunes 

when,  <ve.  ill  the  said  third  and  fourth  eounts  mentioned,  to  \ut.  on  tlie  Baid  'st  Ii  of 
January,  1S44,  was  unlawfully  ill  possession  and  occupation  of  the  said  dwelling  house, 
and  with  force  and  arms  making  a  great  noise  and  disturbance  therein,  without  tho 
leave  or  licence,  and  against  the  will  of  Wilson,  the  defendants  thereupon,  as  the 
servants  of  Wilson,  and  by  his  command  in  that  behalf,  then  requested  the  plaintiff 
C.  P.  Xlll.— 1G 
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to  cease  making  the  said  noise  and  disturbance,  and  to  go  and  depart  from  and  out 
of  the  said  dwelling-house,  which  the  plaintiff  then  wholly  refused  to  do  ;  whereupon  * 
the  defendants,  as  the  servants  of  Wilson,  and  by  his  [119]  command,  in  the  defence 
of  his  possession  of  the  said  dwelling-house,  gently  laid  their  hands  on  the  plaintiff 
in  order  to  eject,  expel,  put  out,  and  amove,  and  did  then  eject,  expel,  put  out,  and 
amove  her  from  her  possession  and  occupation  of,  and  from  and  out  of  the  said 
dwelling-house ;  and  because  the  plaintiff  then  resisted  the  defendants  in  that  behalf, 
and  then  assaulted  the  defendants,  and  used  violent  and  menacing  language  and 
gestures  towards  the  defendants,  and  would  then  and  there  have  beaten,  bruised, 
wounded,  and  ill-treated  them  if  they  had  not  defended  themselves  against  the  plaintiff, 
they,  the  defendants,  at  the  said  times  when,  &c,  did  defend  themselves  against  the 
plaintiff,  and  in  so  doing  did  necessarily  and  unavoidably  assault  the  plaintiff,  and 
then  a  little  beat,  bruise,  wound,  bite,  and  ill-treat  her,  doing  no  unnecessary  damage 
to  the  plaintiff  on  the  occasions  aforesaid  ;  and  because  the  goods  and  chattels  in  the 
said  last  count  mentioned,  before  and  at  the  said  time  when,  &c,  had  been  wrongfully 
put  and  placed,  and  then  were  wrongfully,  in  and  upon  the  said  dwelling-house  in 
which,  &c,  incumbering  the  same,  and  doing  damage  there  to  Wilson,  the  defendants, 
as  the  servants  of  Wilson,  and  by  his  command  in  that  behalf,  at  the  said  time  when, 
&c.  in  that  count  mentioned,  seized  the  said  goods  and  chattels,  and  took  and  amoved 
them  from  the  said  dwelling-house  in  which,  &c,  to  a  small  and  convenient  distance, 
and  there  left  the  same  for  the  plaintiff's  use,  and  whereof  the  plaintiff  then  had 
notice  ;  which  were,  <fcc.  — verification. 

Eighthly — to  the  first,  third,  and  subsequent  counts — that,  long  before  the  plaintiff 
was  possessed  of,  or  had  any  title,  estate,  or  interest  in,  the  said  dwelling-house  in 
which,  &c,  to  wit,  on  the  31st  of  March,  1837,  Wilson  was  seised  in  his  demesne  as 
of  fee  of  and  in  the  said  dwelling-house  in  which,  &c,  and,  being  so  seised,  [120] 
before  the  said  times  when,  ivc.  in  the  said  first,  third,  and  subsequent  counts 
mentioned,  or  any  of  them,  and  before  the  plaintiff  was  possessed  of  or  had  any  estate, 
interest,  or  title  of,  in,  or  to  the  said  dwelling-house,  to  wit,  on  the  31st  of  March, 
1837,  by  a  certain  agreement  then  made  between  Wilson  and  the  said  Robert  Roberts  (a), 
the  date  whereof,  ivc,  Wilson  let  to  the  said  R.  Roberts,  who  then  took  the  said 
dwelling-house  in  which,  &c,  as  tenant  thereof,  to  Wilson,  for  one  year  then  next 
following,  and  so  on  from  year  to  year  for  so  long  as  they  should  respectively  please, 
&c,  at  and  under  the  yearly  rent  of  551.,  payable  quarterly,  on,  &c. ;  and  R.  Roberts 
thereby  agreed  with  Wilson  to  repair,  and  keep  in  tenantable  repair,  the  said  dwelling- 
house,  during  the  continuance  of  the  said  demise  and  tenancy  :  and  it  was  thereby 
further  agreed,  that,  if  R.  Roberts  should  break  the  said  agreement  in  any  respect,  or 
if  he  did  not  repair  or  keep  in  tenantable  repair  the  said  dwelling-house  during  the 
continuance  of  the  said  demise  and  tenancy,  or  if  the  said  rent  or  any  part  thereof 
should  be  unpaid  fourteen  days  next  after  any  day  on  which  such  rent  or  any 
quarterly  part  thereof  should  become  due,  then  it  should  be  lawful  for  Wilson  to 
enter  on  the  said  dwelling-house  without  any  ejectment  or  process  at  law  (b),  and  to 
have  again  and  re-possess  the  same,  and  all  occupiers  thereof  to  expel  and  remove : 
by  virtue  of  which  agreement  and  demise,  R.  Roberts  then  entered  into  and  upon  the 
said  dwelling-house,  and  became  and  was  possessed  thereof  for  the  term  and  tenancy 
so  to  him  thereof  granted  as  aforesaid,  the  reversion  of  and  in  the  said  dwelling-house, 
then  and  during  all  the  time  thereafter  mentioned,  being  in  [121]  Wilson :  Averment, 
that  afterwards,  and  during  the  continuance  of  the  said  demise  and  tenancy,  to  wit, 
on  the  25th  of  December,  1843,  and  before  the  said  times  when,  &c,  R.  Roberts 
wholly  omitted  and  neglected  to,  and  did  not  nor  would,  repair  and  keep  in  tenantable 
repair  the  said  dwelling-house  ;  and  the  said  dwelling-house  was  then  suffered  and 
permitted  to  be,  and  the  same  then  was,  in  bad  and  untenantable  repair,  by  reason  of 
the  same  not  being  repaired  and  kept  in  tenantable  repair  according  to  the  said  agree- 
ment :  that  the  same  continuing  in  such  bad  and  untenantable  repair  by  reason  of  the 
premises,  thereupon  it  then,  and  at  the  said  times  when,  &c.  in  the  said  first,  third, 
and  subsequent  counts  mentioned,  became  and  was  lawful  for  Wilson,  under  and  by 

(a)  Referred  to  in  a  former  plea. 

(J)  This  clause  is  unnecessary,  as  any  person  having  a  right  of  entry  or  right  of 
possession,  may  enter  without  any  legal  proceedings.  See  Butcher  v.  Butcher,  1  Mann. 
&  R.  220. 
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virtue  of  the  said  agreement,  to  enter  upon  the  said  dwelling-house  without  any  eject- 
ment or  process  at  law,  and  to  have  again  and  re-possess  the  same,  and  all  occupiers 
thereof  to  expel  and  remove,  and  the  said  estate  and  interest  of  R.  Roberts  and  all 
those  claiming  under  him  under  and  by  virtue  of  the  said  agreement  became  and  was, 
by  means  of  the  premises,  forfeited  and  wholly  ended  and  determined  ;  and  thereupon, 
afterwards,  and  at  the  said  times  when,  &c.  in  the  said  first,  third,  and  subsequent 
counts  mentioned,  the  defendants,  as  servants  of  Wilson,  and  by  his  command  in  that 
behalf,  for  and  by  reason  of  the  said  breach  of  the  said  agreement,  did,  in  pursuance 
and  under  and  by  virtue  of  the  said  agreement  and  the  said  power  therein  contained, 
enter  into  and  upon  the  said  dwelling-house,  the  outer  door  thereof  being  open  (a), 
and  did  take  possession  thereof,  and  the  same  again  have  and  re-possess  for  and  on 
behalf  of  Wilson,  and  by  his  command  in  that  behalf  ;  and,  because  the  plaintiff  was 
unlawfully,  at  the  said  times  when,  &c,  [122]  in  the  occupation  and  possession  of  the 
said  dwelling-house  without  the  leave  or  licence  and  against  the  will  of  Wilson,  the 
defendants  thereupon,  as  the  servants  of  Wilson,  and  by  his  command  in  that  behalf, 
then  requested  the  plaintiff'  to  go  and  depart  from  and  out  of  the  said  dwelling-house, 
which  the  plaintiff"  then  wholly  refused  to  do  ;  whereupon,  &c,  as  in  the  fourth  plea, 
from  the*  in  p.  118. 

Replication  to  the  fourth  plea,  so  far  as  related  to  the  first  count — that,  at  the 
said  times  when,  &c.  in  the  said  first  count  mentioned,  the  plaintiff  was  lawfully 
possessed  of  the  said  dwelling-house  in  which,  &c,  and  was  lawfully  entitled  to  her 
possession  thereof  as  against  the  defendants ;  without  this  that  the  plaintiff  was 
unlawfully  in  possession  or  occupation  of  the  said  dwelling-house  in  which,  &c,  in 
manner  and  form  as  in  the  said  fourth  plea  so  far  as  related  to  the  said  first  count  in 
that  behalf  was  alleged — concluding  to  the  country.  There  were  similar  replications 
to  the  fourth  plea  so  far  as  the  same  related  to  the  second  and  third  counts  respec- 
tively :  and,  as  to  the  fourth  plea,  so  far  as  it  related  to  the  last  count  of  the  declara- 
tion, the  plaintiff  replied,  that,  after  the  defendants  seized  the  goods  and  chattels  in 
the  said  last  count  mentioned,  and  took  and  amoved  the  same  in  the  manner  in  the 
said  fourth  plea  in  that  behalf  mentioned,  to  wit,  at  the  said  time  when,  &c.  in  the 
said  last  count  in  that  behalf  mentioned,  the  defendants  converted  and  disposed  of 
the  said  goods  and  chattels  to  their  own  use,  in  manner  and  form  as  in  the  said  last 
count  was  alleged — verification. 

Replication  to  the  eighth  plea,  so  far  as  it  related  to  the  last  count  of  the  declara- 
tion— that,  after  the  defendants  seized  the  goods  and  chattels  in  the  said  last  count 
mentioned,  and  took  and  amoved  the  same  in  the  manner  in  the  said  last  plea  in  that 
behalf  mentioned,  to  wit,  at  the  said  time  when,  &c.  iu  the  said  last  count  [123]  in 
that  behalf  mentioned,  the  defendants  converted  and  disposed  of  the  said  goods  and 
chattels  to  their  own  use,  in  manner  and  form  as  in  the  said  last  count  was  alleged — 
verification. 

To  these  replications  the  defendants  demurred  specially,  assigning  for  causes,  as 
to  the  replication  to  so  much  of  the.  fourth  plea  as  related  to  the  first,  second,  and 
third  counts- that  it  did  not  appear  in  or  by  those  replications  how  or  why  the 
plaintiff  was  lawfully  possessed  of  the  said  dwelling-house]  that  it  should  have  been 
therein  alleged  what  right  and  title  the  plaintiff  had  to  the  possession  of  the  said 
dwelling-house  ;  that  they  should  have  traversed  that  the  dwelling  house  in  which,  &  c. 
was  the  dwelling  house,  soil,  and  freehold  of  Wilson,  or  should  have  set  forth  and 
shewn  what  right  or  title  the  plaintiff  had  therein,  shewing  the  facts  under  which  she 
derived  such  right  or  title  ;  that  they  t  ra versed  immaterial  matter  ;  that  I  hey  amounted 

to  argumentative  traverses  of  the  defendants  having  I n  servants  of  Wilson,  and 

having  acted  by  his  command,  as  alleged  iu  the  plea  ;  and  that  they  put  in  issue 
matters  of  law  and  matters  not  properly  triable  by  a  jury,  namely,  whether  or  not  the 
plaintiff  was  unlawfully  in  possession  or  occupation  of  the  said  dwelling  house,  &c. 
And,  as  to  the  replication  as  to  so  much  of  t  he  fourth  plea  as  related  to  the  last  count, 
and  also  as  to  the  replication  to  the  eighth  plea  thai  the  replication  did  not  sufficient  Iv 
confess  and  avoid,  or  traverse  or  <\r\iy,  the  matters  alleged  in  the  pica  ;  that,  if  if  was 

meant  as  a  denial  of  the  defendants'  having  removed  the  said  goods  and  chattels  to 
a  small  and  convenient  distance, and  there  Leaving  the  same  for  the  use  of  the  plaintiff, 

(a)  This  allegation  is  unnecessary,  as  a  person  who  has  a  right  of  possession  may 
break  open  outer  doors. 
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it  was  an  argumentative  traverse  thereof,  and  should  have  concluded  to  the  country, 
and  not  with  a  verification  ;  that,  if  the  replication  was  meant  to  confess  and  avoid 
the  said  matter  in  the  plea  so  far  as  related  to  the  last  [124]  count,  it  was  a  departure 
from  the  declaration,  inasmuch  as  it  admitted  that  the  action  was  brought  for  the 
purpose  in  the  plea  mentioned,  and  that  so  much  of  the  plea  as  related  to  that  count 
was  an  answer  thereto,  and  at  the  same  time  sought  and  endeavoured  to  set  up  and 
establish  another  and  different  cause  of  action  ;  that  the  replication,  if  it  was  intended 
to  set  up  that  the  defendants  were  trespassers  by  or  from  the  original  seizing  and 
taking  of  the  goods  and  chattels,  should  have  shewn  how  they  were  so ;  that  it  was 
uncertain  and  ambiguous  from  the  replication,  whether  the  plaintiff  intended  to  rely 
upon  the  said  seizing  and  taking  of  the  said  goods  and  chattels  as  a  cause  of  action  ; 
that  the  replication  was  a  new  assignment  improperly  and  inartificially  pleaded,  &c. 
Joinder. 

Channell,  Serjt.,  in  support  of  the  demurrers.  The  fourth  and  eighth  pleas  are 
substantially  pleas  of  liberum  tenementum  in  Josiah  Wilson,  so  far  as  regards  the 
dwelling-house  ;  and,  in  effect,  all  that  the  plaintiff  says  in  her  replications,  is,  that 
she  is  lawfully  possessed,  without  saying  in  what  manner  she  is  entitled  to  the 
possession.  It  is  apprehended  she  should  either  have  set  up  title  in  herself  or  have 
denied  that  the  dwelling-house  was  the  property  of  the  plaintiff,  whereas  she  has 
admitted  the  title  of  Josiah  Wilson.  These  pleas  are  also  pleas  of  liberum  tenementum,. 
well  pleaded  with  respect  to  the  other  matters  comprised  in  the  declaration  ;  for,  the 
justification  is  connected  with  the  dwelling-house. 

Talfourd,  Serjt.,  contra  (a).  It  may  be  conceded  that,  had  the  pleas  been  simply 
pleas  of  liberum  tenementum,  [125]  the  plaintiff  must  have  either  denied  the  title  as 
alleged,  or  set  up  title  in  herself.  But  here  the  defendants  do  not  rely  on  the  mere 
allegation  of  soil  and  freehold  in  Wilson  ;  they  go  on  to  state  that  the  plaintiff  was 
unlawfully  in  possession  of  the  dwelling-house  ;  and  therefore  the  plaintiff  had  a  right 
to  take  issue  on  this  last-mentioned  allegation.  [Maule,  J.  The  allegations  in  the 
pleas  that  the  plaintiff  was  unlawfully  in  possession  are  quite  idle.  The  pleas  ought 
to  have  shewn  how  she  was  unlawfully  in  possession.  Tindal,  C.  J.  The  plea  of 
liberum  tenementum  implies  that  both  the  freehold  and  the  right  to  the  possession 
are  in  the  party,  otherwise  it  would  be  no  answer  to  the  declaration.  The  pleas 
attempt  to  justify  too  much.  They  are  clearly  bad,  as  containing  no  answer  to  the 
assault.     Maule,  J.     I  think  the  pleas  and  replications  alike  bad.] 

Channell,  Serjt,  in  reply.  It  may  be  that  the  pleas  would  have  been  held  bad  on 
special  demurrer,  as  attempting  to  justify  too  much.  [Maule,  J.  The  fourth  plea 
admits  the  assault.  How  does  it  justify  that  assault  1  It  alleges  no  possessory  right.] 
It  may  be  that  the  plea  [126]  of  liberum  tenementum  would  be  no  answer  to  the 
assault ;  but  that  part  of  the  plea  may  be  taken  to  apply  to  so  much  of  the  declaration 
as  is  in  its  nature  local,  and  the  residue  of  the  plea  to  the  assault  and  expulsion.  On 
general  demurrer,  at  all  events,  the  plea  is  sufficient.  The  eighth  plea  justifies  all  but 
the  assault.  [Cresswell,  J.  The  seisin  in  fee  in  Wilson  is  made  the  foundation  of 
that  plea  as  well  as  of  the  fourth.] 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were : — 

"First,  that  the  replications  demurred  to  are  good,  and  that  the  objections  taken 
by  the  demurrers  are  not  tenable. 

"  Secondly,  that  the  fourth  plea  is  bad  for  not  justifying  the  conversion  of  the- 
goods  alleged  in  the  declaration  to  have  been  converted  by  the  defendants  to  their 
own  use  ;  and  that  it  is  also  bad  for  not  sufficiently  justifying  the  biting  of  the  plaintiff 
alleged  in  the  declaration. 

"  Thirdly,  that  the  eighth  plea  is  bad,  because  it  does  not  shew  that  the  agreement 
therein  mentioned  was  under  seal,  or  that  it  operated  in  such  a  manner  as  to  admit  of 
such  right  of  entry  as  is  alleged  in  the  plea,  being  reserved  by  it ;  and  because  the 
plea  does  not  shew  that  Wilson  had  the  reversion  at  the  time  of  the  breach,  which 
was  relied  on  as  constituting  the  forfeiture  ;  and  because  it  does  not  appear  that  the 
entry  made  before  the  committing  of  the  trespasses  was  made  for  the  purpose  of 
avoiding  the  lease,  or  that  R.  Roberts  or  his  assignees  or  under-tenants  had  any  notice 
that  it  was  made  for  such  purpose ;  and  because  it  admits  one  of  the  trespasses,  viz. 
the  first  entry  therein  averred,  before  any  notice  given  to  Roberts  of  Wilson's  election, 
to  determine  the  lease." 
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TlNDAL,  C.  J.  It  appears  to  me  that  the  eighth  plea  must  follow  the  fate  of  the 
fourth.  As  to  the  fourth  plea,  as  the  defendants  have  thought  tit  to  introduce  in 
their  justification  the  seisin  in  fee  in  Wilson,  the  plaintiff  has  a  right  to  see  whether 
or  not  it  affords  a  good  answer  to  the  assault.  This  is  the  first  time  I  ever  met  with 
a  plea  of  liberum  tenementum  in  an  action  charging  an  assault.  The  ordinary  answer 
to  such  an  action  is,  that  the  assault  was  committed  in  defence  of  the  defendant's 
possession.  Liberum  tenementum  at  the  most  only  implies  a  possession.  I  think  this 
is  clearly  a  bad  plea. 

Maule,  J.  I  am  of  the  same  opinion.  This  is  a  perfectly  unprecedented  form 
of  plea. 

Cresswell,  J.  I  am  also  of  opinion  that  the  fourth  plea  is  bad.  In  trespass 
quare  clausum  fregit  the  possession  of  the  plaintiff  is  the  foundation  of  the  action ; 
and  the  defendant  is  considered  sufficiently  to  deny  the  plaintiff's  right  of  possession 
by  pleading  liberum  tenementum  in  himself  or  a  third  person  ;  in  the  latter  case 
justifying  as  the  servant  and  acting  by  the  command  of  such  third  person  :  and  by 
this  anomalous  plea  the  plaintiff  is  put  to  shew  how  he  has  a  possession  in  himself 
consistent  with  the  freehold  being  in  another,  unless  he  chooses  to  traverse  the  title 
set  up  by  the  plea.  But,  where  the  declaration  charges  an  assault,  a  defendant  [127] 
can  only  justify  by  alleging  possession,  and  that  the  assault  was  committed  in  defence 
of  such  possession.  I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to  judgment 
upon  both  demurrers. 

Erle,  J.  I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  The 
plea  of  liberum  tenementum  is  clearly  no  justification  as  to  the  assault. 

Judgment  for  the  plaintiff. 

Channell,  Serjt.,  on  a  subsequent  day,  having  called  the  attention  of  the  court  to 
the  allegation  of  entry  in  the  eighth  plea, 

Tin  DAL,  0.  J.,  said  :  That  only  shifts  the  objection  to  the  replication.  The  eighth 
plea  is  pleaded  to  the  first,  third,  fourth,  and  fifth  counts.  In  her  replication,  the 
plaintiff  says,  that,  after  the  defendants  seized  the  goods  and  chattels  in  the  last  count 
mentioned,  and  took  and  amoved  the  same  in  the  manner  in  the  plea  mentioned,  the 
defendants  converted  and  disposed  of  the  goods  to  their  own  use,  as  in  the  last  count 
alleged.  We  decided  for  the  plaintiff  on  the  fourth  plea,  because  we  thought  the  plea 
bad,  no  right  of  possession  being  shewn  ;  and  we  also  decide  for  the  plaintiff  upon  the 
replication  to  the  eighth  plea,  on  the  ground  that  the  replication  is  good  ;  for,  as  the 
plea  goes  to  four  of  the  counts,  and  the  replication  shews  that  the  defendants  were 
trespassers  ab  initio  as  to  one,  it  is  an  answer  to  the  pica. 

The  rest  of  the  court  concurring, 

Judgment  accordingly. 

[128]     Howett  v.  Clements.     Clements  /•.  Howett.     Jan.  17,  1845. 

Where  an  award  is  sent  back  to  the  arbitrator  to  be  amended,  he  is  not  bound 
to  give  the  parties  notice  to  attend  him  thereon. 

By  an  order  of  nisi  piius,  bearing  date  the  27th  of  November,  L843,  made  in  a 
cause  of  Howett  v.  ('Ii'iinnl*,  a  verdict  was  ordered  to  be  entered  for  the  plaint  ill', 
damages  oOOl,,  subject  to  the  award  of  a  barrister,  who  was  thereby  empowered  to 
direct  that  a  verdict  should  be  entered  for  the  plaintiff  or  the  defendant,  as  he  should 
think  proper,  and  to  whom    thai    cause,  and   also  another  cause   of   I  '!•  ni'-ii1-<  v.   Ilourtt, 

and  all  matters  in  difference  between  the  parties,  were  referred.  The  costs  of  the  said 
suits  respectively  were  to  abide  the  event  of  the  award,  and  the  costs  of  the  reference 
and  award  were  to  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  made  his  award  on  the  1st  of  May,  LS44,  as  follows : — "  With 
respect  to  the  cause  first  above  mentioned,  and  in  which  t  he  said  James  <  Iharles  I  [owel  t 
is  the  plaintiff  and  the  said  Benjamin  Clements  is  defendant,  I  award,  order,  and 
adjudge  that  the  verdict  already  entered  up  therein  for  the  plaintiff  James  Charles 

Sowett  shall  Stand,  but  that  the  damages  shall  be  reduced  to  the  sum  of  I ."> I .  ;  and 
with  respect  to  the  other  cause,  in  which  the  said  Benjamin  Clements  is  the  plaintiff 
and  the  said  .lames  Charles  Howett  is  defendant,  I  award,  order,  and  adjudge*  that  a 
verdict  shall  be  entered  for  the  defendant  .lames  Charles  Howett  :  and  1  find  that  there 
are  no  further  or  other  matters  in  difference  between  the  said  parties  he-ides  or  in 
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addition  to  the  said  causes  in  the  said  order  of  reference  and  hereinbefore  mentioned  : 
and  I  further  order  and  award  that  the  costs  of  this  reference  and  of  this  my  award 
shall  be  paid  by  the  said  Benjamin  Clements." 

[129]  A  rule  nisi  having  been  obtained  on  behalf  of  Clements,  to  set  aside  the 
above  award,  on  the  ground  that  the  arbitrator  had,  by  mistake,  called  the  plaintiff  in 
the  first-mentioned  action  James  Charles  Howett,  instead  of  Joseph  Charles  Howett, 
the  court,  on  the  23rd  of  November  last,  after  hearing  counsel,  ordered,  "  that  the 
award  of  the  arbitrator  in  the  said  rule  mentioned  be  referred  back  to  the  said 
arbitrator  to  re-consider  and  amend  the  same  if  he  should  think  fit."  In  pursuance  of 
this  rule  the  arbitrator,  on  the  2nd  of  December  last,  made  the  following  indorsement 
on  the  back  of  the  award  : — "  In  pursuance  of  an  order  of  the  court  of  Common  Pleas 
of  the  23rd  November  last,  I,  the  within-named  arbitrator,  have  re-considered  this  my 
award  ;  and  I  do  hereby  certify  and  declare  that  the  same  ought  to  be  amended  by 
substituting  the  name  Joseph  Charles  Howett  for  the  name  James  Charles  Howett, 
wherever  such  name  occurs  in  the  said  award,  and  that  the  said  award  ought  now  to 
be  read  as  if  the  name  Joseph  Charles  Howett  had  originally  stood  therein  instead  of  the 
name  James  Charles  Howett  in  every  instance  where  such  name  occurs  in  the  said  award, 
the  name  James  Charles  Howett  having  been  therein  inserted  by  mistake  instead  of 
the  name  Joseph  Charles  Howett,  and  Joseph  Charles  Howett  being  the  person  thereby 
meant  and  intended  by  me." 

The  arbitrator  further  altered  his  award  by  inserting  at  the  asterisk  the  following 
words  :— "  that  the  defendant  therein  is  not  guilty  of  the  grievances  therein  laid  to  his 
charge,  or  of  any  or  either  of  them,  or  of  any  part  thereof,  and  " — which  words  he,  by 
a  note  in  the  margin,  awarded  and  directed  should  stand  as  part  of  his  award. 

Manning,  Serjt.,  now  moved  to  set  aside  the  award,  on  the  ground  that  the 
arbitrator  had  improperly  directed  a  verdict  to  be  entered  in  the  second  action,  the 
order  [130]  giving  him  no  power  so  to  do;  Hutchinson  v.  Blackwell  (8  Bingh.  331, 
1  M.  &  Scott,  513).  [Maule,  J.  There  undoubtedly  could  not  be  a  formal  verdict 
entered  iu  the  condition  in  which  the  second  cause  stood  :  the  arbitrator  has  used  the 
Avord  in  its  popular  sense.  Cresswell,  J.  This  objection  existed  at  the  time  the  first 
motion  was  made  to  set  aside  the  award,  and  was  not  then  urged  ;  it  is  now  too  late 
to  raise  it.  Maule,  J.  There  was  some  colour  for  the  objection  when  the  first  applica- 
tion was  made  ;  but  it  is  now  removed.]  The  party  has  until  the  end  of  the  term 
succeeding  the  amendment  to  move  to  set  aside  the  award  ;  Moore  v.  But! in  (7  Ad.  &  E. 
595,  2  N.  &  P.  436).  [Tindal,  C.  J.  The  direction  as  to  the  verdict  is  simply  useless  ; 
the  issue  is  determined.] 

The  learned  serjeant  then  produced  an  affidavit  stating  that  no  notice  had  been  given 
to  Clements  or  his  attorney  to  attend  the  arbitrator  on  his  re-considering  or  amending 
his  award  ;  nor  did  he,  Clements,  or  any  person  on  his  behalf,  attend  the  arbitrator  on 
his  so  re-considering  or  amending  his  award.  This,  he  submitted,  Clements  was 
entitled  to  do. 

Tindal,  C.  J.  The  arbitrator  was  not  bound  to  give  notice  to  the  parties.  The 
award  was  sent  back  to  him  for  a  specific  purpose.  He  needed  no  assistance  from 
either  side. 

Maule,  J.  If  the  award  is  open  to  the  objection  suggested,  the  party  is  not  without 
remedy  ;  he  may  avail  himself  of  it  as  a  defence  to  an  action  upon  the  award. 

The  rest  of  the  court  concurring, 

Rule  refused. 

[131]     Hemsworth  r.  Brian.     Jan.  18,  1845. 

[S.  C.  2  D.  &  L.  844 ;  14  L.  J.  C.  P.  134.] 

An  affidavit  with  a  jurat  stating  it  to  have  been  "sworn  at  the  judges'  chambers, 
Serjeants'  Inn,  Chancery  Lane,  in  the  county  of  Middlesex,"  is  sufficient. — A  cause 
and  all  matters  in  difference  between  the  parties,  were  referred  to  a  lay  arbitrator, 
the  costs  of  the  cause  and  of  the  reference  and  award  to  abide  the  result  of  the 
award.  The  arbitrator  by  his  award  found  that  the  plaintiff  had  no  cause  of  action 
as  to  the  first  count ;  and  that,  as  to  the  second,  third,  and  fourth  counts,  the 
defendant  was  indebted  to  the  plaintiff  in  681.  9s.  7d.  ;  but  that  the  plaintiff  was 
indebted  to  the  defendant  upon  the  whole  matters  referred  (including  the  above  sum) 
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in  171.  7s.  5d.  : — Held,  that  he  was  not  bound  to  give  any  direction  as  to  costs. — 
Bankruptcy  is  no  revocation  of  a  submission  to  arbitration. — The  award  directed, 
amongst  other  things,  that  the  plaintiff  should,  on  a  given  day,  deliver  up  to  the 
defendant  a  warrant  for  a  hogshead  of  port  wine  lying  at  the  London  Docks, 
describing  it  by  its  number  and  marks  :  the  demand  required  the  plaintiff'  to  deliver 
up  "  one  hogshead  of  port  wine,"  describing  it : — Held,  that  this  was  not  a  sufficient 
demand  to  support  an  attachment. 

By  a  judge's  order  (afterwards  made  a  rule  of  court),  dated  the  23rd  of  May,  1843, 
and  made  in  a  cause  wherein  H.  W.  Hemsworth  was  plaintiff,  and  T.  H.  Brian  defen- 
dant, it  was  ordered  that  the  cause  and  all  other  matters  in  difference  between  the 
parties  should  be  referred  to  J.  S.  (a  layman),  the  costs  of  the  said  cause  and  of  the 
reference  and  award  to  abide  the  result  of  the  award. 

J.  S.,  on  the  23rd  of  March,  1844,  made  his  award  as  follows: — "I  do  find,  award, 
and  determine,  that,  at  the  time  of  commencing  the  said  action,  the  plaintiff  had  not 
any  cause  of  action  for  or  in  respect  of  the  several  matters  and  things  respectively 
mentioned  and  contained  or  referred  to  in  the  first  count  in  the  pleadings  in  the  said 
cause  contained ;  and  that,  in  case  the  trial  in  the  said  cause  had  proceeded,  the  issue 
joined  on,  or  in  respect  of,  the  said  count,  should  and  ought  to  have  been  found  for  the 
defendant :  And  I  further  find,  award,  and  determine,  that,  on  the  2nd  of  March, 
1843,  and  at  the  time  of  the  commencement  of  the  said  action,  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  681.  9s.  7d.  on  the  second,  third,  and  fourth 
counts  in  the  said  declaration  mentioned  ;  and  that,  in  case  the  trial  [132]  in  the  said 
cause  had  proceeded,  the  issues  joined  on  the  second,  third,  and  fourth  counts  in  the 
said  pleadings  contained  should  and  ought  to  have  been  found  for  the  plaintiff':  And 
I  further  find,  award,  and  determine,  that,  on  an  account  taken  of  all  matters  referred 
to  me  by  the  said  recited  order  (including  the  said  sum  of  681.  9s.  7d.)  the  plaintiff" 
was,  at  the  date  of  the  said  order,  and  still  is,  indebted  to  the  defendant  in  the  sum 
of  171.  7s.  5d.  :  And  I  further  award,  order,  and  direct  that  the  said  H.  W.  Hemsworth 
shall,  on  the  1st  of  April  next,  at,  &c.,  pay  unto  the  said  T.  H.  Brian,  or  his  attorneys, 
for  the  use  of  the  said  E.  H.  Brian,  the  sum  of  171.  7s.  5d.  :  And  I  further  award,  order, 
and  direct  that  the  said  H.  W.  Hemsworth,  shall  on  the  30th  of  March  instant,  deliver 
up  unto  the  said  T.  H.  Brian,  his  executors,  administrators,  or  assigns,  the  following 
warrants  of  wines  and  brandy,  namely,  a  warrant  for  one  hogshead  of  port  wine, 
numbered  2260,  now  or  lately  lying  in  the  East  Vault,  London  Docks,  and  marked  B. 
No.  2,  &c.  &c.  [here  followed  a  description  by  marks  and  numbers  of  several  casks  of 
wine  and  one  hogshead  of  brandy]  :  And  I  further  find  that  the  said  H.  W.  Hemsworth 
is  in  possession  of  certain  wines  in  bottle,  the  property  of  the  said  T.  H.  Brian,  ci in- 
sisting of,  &c.  &c.  :  And  I  further  award,  order,  and  direct  that  the  said  H.  W, 
Hemsworth  shall,  on  the  30th  of  March  instant,  deliver  up  all  the  said  wines  in  bottle 
to  the  said  T.  II.  Brian,  or  his  servants  or  agents  authorised  by  writing  under  his  hand 
to  receive  the  same  :  And  I  further  award,  order,  and  direct,  that,  if  default  be  made 
by  the  said  II.  W.  I  lemsworth,  his  executors,  administrators,  or  assigns,  in  payment  of 
the  said  sum  of  171.  7s.  5d.  to  the  said  T.  H.  Brian,  his  executors,  administrators,  or 
assigns,  or  to  his  said  attorneys,  at  the  time  in  that  behalf  herein  by  me  appointed,  or 
if  the  said  II.  W.  Hemsworth,  his  executors,  &c,  shall  not,  on  the  30th  day  of  March 
[133]  instant  deliver'  up  to  the  said  T.  II.  Brian,  lu's  executors,  &C,  the  said  wine 
warrants  and  brandy-warrant,  and  the  said  wines  in  bottle,  hereinbefore  directed  by 
me  to  be  delivered  up,  then  anil  in  either  of  the  said  rases,  after  making  this 
my  award  a  rule  of  Her  Majesty's  eourt  of  Common  Pleas,  the  said  T.  II.  Brian 
may  immediately  proceed  by  attachment  or  otherwise  (a)  for  the  recovery  of  the  said 
sum  of  171.  7s.  5d.,  and  of  the  possession  of  the  said  wine  warrants  and  brandy 
warrant  and  wines  in  bottle,  or  either  of  them,  as  the  case  may  require:  And 
I  further  award,  order,  and  determine  that  the  said  II.  W.  Hemsworth  shall  take  to, 
retain,  and  keep  four  butts  of  sherry  wine,  &C.  &C.,  which  articles  and  things  were 
formerly  the  properly  of  the  said  T.  II.  Brian,  and  are  now,  or  lately  were,  in  the 
possession  of  the  said  II.  \Y.  I  Ieniswort''.  &C.  I  And  I  lastly  award,  order,  and 
determine,  that,  after  the  due  performance  oi  'his  my  award,  and  the  payment  of  the 
costs  of  the  said  cause,  and  of  the  said  referen  «,  and  of  this  my  award,  they  the   said 

(a)  Vide  1  &  2  Viet,  c.  110,  s.  18. 
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H.  W.  Hemsworth  and  T.  H.  Brian,  and  their  respective  executors  or  administrators, 
shall  respectively  within  ten  days  after  the  same  shall  have  been  respectively  tendered 
to  him  or  them  for  execution,  and  at  the  costs  and  charges  of  the  party  requiring  the 
same,  sign,  seal,  and  as  their  respective  acts  and  deeds  deliver,  each  of  them,  his 
executors  or  administrators,  unto  the  other  of  them,  his  executors  or  administrators, 
mutual  general  releases,  in  writing,  of  all  and  all  manner  of  actions  and  suits,  claims 
and  demands  whatsoever,  from  the  beginning  of  the  world  up  to  the  day  of  the  date 
of  the  said  order  of  reference." 

Talfourd,  Serjt.,  obtained  a  rule  nisi  for  an  attachment  against  the  plaintiff  for  non- 
performance of  the  above  [134]  award.  The  affidavit  upon  which  the  rule  was 
obtained  stated  that  the  deponent  did,  "  on  the  8th  of  November  instant,  personally 
serve  H.  W.  Hemsworth,  the  above-named  plaintiff,  with  a  true  copy  of  the  said 
award,  and  also  a  true  copy  of  the  rule  of  court,  and  the  master's  allocatur  thereon, 
and,  at  the  same  time,  shewed  him,  the  said  H.  W.  Hemsworth,  the  said  original 
award,  and  the  said  original  rule  and  allocatur  thereon ;  and  that  the  deponent 
then  demanded  of  the  said  H.  W.  Hemsworth  the  sum  of  171.  7s.  5d.,  awarded 
to  him  the  deponent  in  and  by  the  said  award,  as  also  the  sum  of  681.  lis.,  the 
costs  allowed  by  the  said  master  in  and  by  the  said  allocatur;  and  that  the  deponent 
did,  at  the  same  time,  demand  of  the  said  H.  W.  Hemsworth  one  hogshead  of  port 
wine,  numbered  2260,  then  or  then  lately  lying  in  the  East  Vault,  London  Docks, 
and  marked  B.  Xo.  2,  a  warrant  for  one  hogshead  of  sherry,  &c.  &c,  directed  by 
the  said  award  to  be  delivered  up  by  the  said  H.  W.  Hemsworth  to  the  deponent ; 
but  that  the  said  H.  W.  Hemsworth  did  not  then,  or  at  any  time  since,  pay  the  sums 
of  171.  7s.  5d.,  and  6S1.  lis.,  or  either  of  them,  or  any  part  thereof,  to  the  deponent, 
or  to  any  person  on  his  behalf ;  nor  did  the  said  H.  W.  Hemsworth  then,  or  at  any 
time  since,  deliver  up  the  said  warrants  and  wines,  or  any  of  them,  or  any  part 
thereof,  to  the  deponent,  or  to  any  person  on  his  behalf." 

The  jurat  to  the  above  affidavit  was  as  follows  : — "  Sworn,  at  the  judges'  chambers, 
Serjeants'  Inn,  Chancery  Lane,  in  the  county  of  Middlesex,  this  9th  day  of  November, 
1814.     C.  Cresswell." 

Channell,  Serjt.,  now  shewed  cause.  He  took  a  preliminary  objection  to  the 
affidavit  of  demand,  viz.  that  the  jurat  was  defective,  inasmuch  as  the  judges'  chambers 
are  not  situate  in  Serjeants'  Inn,  neither  is  Serjeants'  Inn  in  the  county  of  Middlesex. 
In  support  of  this  [135]  objection  he  produced  an  affidavit  made  by  Mr.  Gibbs,  Mr. 
Justice  Cresswell's  clerk,  and  by  the  plaintiff's  attorney — the  former  of  whom  deposed 
that  he  had  inspected  an  affidavit  sworn  in  this  cause  by  a  person  purporting  to  be 
the  defendant,  on  the  9th  of  November  last,  and  filed,  &c,  and  that  the  said  person 
purporting  to  be  the  defendant  was  sworn  to  the  truth  of  the  aforesaid  affidavit  by 
the  deponent  on  the  said  9th  of  November  last,  at  the  chambers  of  Cresswell,  J.,  situate 
in  Rolls  Garden,  Chancery  Lane  :  and  the  latter,  that  the  usual  form  of  jurat  attached 
to  affidavits  sworn  at  chambers,  and  that  which  is  placed  up  in  the  said  chambers  of 
the  judges  of  this  court,  as  the  form  to  be  adopted  by  persons  swearing  affidavits 
there,  is  as  follows : — "  Sworn  at  my  chambers,  Rolls  Garden,  Chancery  Lane,  this 
day  of ,  before  me." 

Talfourd,  Serjt.,  referred  to  The  Queen  v.  Townsend  (not  reported),  where,  upon  an 
indictment  for  perjury,  the  jury  found  that  the  judges'  chambers  were  in  the  county 
of  Middlesex,  and  the  prisoner  was  convicted  (b). 

Per  curiam  (Tindal,  C.  J.  was  absent).     Proceed  to  the  merits. 

Channell,  Serjt.  The  award  is  bad.  The  reference  is  of  the  cause  as  well  as  of  all 
matters  in  difference.  The  arbitrator  finds,  that,  at  the  commencement  of  the  action, 
the  plaintiff  had  not  any  cause  of  action  for  or  in  respect  of  the  several  matters  and 
things  in  the  first  count,  and  that,  if  the  cause  had  proceeded  to  trial,  the  issue  joined 
thereon  ought  to  have  been  found  for  the  defendant :  but,  as  to  the  second,  third,  and 
fourth  counts,  he  finds  that  the  defendant  was  indebted  to  the  [136]  plaintiff  in  the 
sum  of  681.  9s.  7d.,  and  that,  if  the  cause  had  proceeded  to  trial,  the  issues  on  these 
counts  should  have  been  found  for  the  plaintiff.  He  has,  however,  given  no  direction 
as  to  the  costs  of  the  cause. 

Maule,  J.     By  the  order  of  reference,  all  the  costs  are  to  abide  the  result  of  the 

(b)  The  judges'  chambers  are  built  upon  ground  which  formerly  was  part  of  the 
Rolls  Gardens,  but  which  has  ceased  to  be  so,  and  now  forms  part  of  Serjeants'  Inn. 
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award.  The  parties  had  disputed  accounts  between  them,  and  the  substance  of  the 
order  is,  a  reference  of  those  accounts  to  the  arbitrator,  the  costs  to  follow  the  balance. 
The  result  means  the  final  determination  of  the  whole  matters  in  dispute,  which  were 
to  result  in  a  balance  one  way  or  the  other.  The  arbitrator  finds,  that,  on  an  account 
taken  of  all  matters  referred  to  him  (including  the  681.  9s.  7d.,  which  he  had  found  to 
be  due  to  the  plaintiff  on  the  second,  third,  and  fourth  counts),  the  plaintiff  was  at  the 
date  of  the  order,  and  still  was,  indebted  to  the  defendant  in  the  sum  of  171.  7s.  5d. 
He  was  not,  I  think,  called  upon  to  give  any  specific  direction  as  to  the  costs. 

Cresswell,  J.  Suppose  there  are  several  accounts  between  two  merchants,  and  they 
agree  that  the  whole  accounts  shall  be  referred  to  an  arbitrator,  the  costs  to  abide  the 
result,  and  the  arbitrator  finds  the  balance  upon  some  of  the  accounts  in  favour  of  A., 
and  upon  others  in  favour  of  B.,  but  the  final  balance  of  the  whole  accounts  in  favour 
of  B.  ;  what  would  be  the  result  of  the  award?     Is  not  that  virtually  this  case1? 

Channell,  Serjt.,  then  produced  an  affidavit  made  by  Hemsworth,  stating  that,  on 
the  16th  of  March,  1844,  a  docket  was  struck  against  him  and  a  fiat  opened,  which 
was  yet  pending  ;  that,  after  the  docket  was  struck,  his  solicitor  ceased  to  act  for  him  ; 
that  Brian,  in  August  last,  attempted  to  prove  his  claim  under  the  award  against  the 
deponent's  estate,  when  it  was  objected  by  the  solicitor  to  the  fiat,  that  he  could  not 
do  so,  the  [137]  award  bearing  date  subsequently  to  the  date  of  the  fiat  (see  Ex  -parte 
Kempshead,  1  Rose,  149) ;  and  that  the  commissioner  thought  the  objection  valid,  but 
afterwards  stated  that  he  would  go  into  the  merits  if  Brian  thought  fit,  which  the 
latter  consented  to  do,  and  forthwith  proceeded  to  attempt  to  prove  the  items  of  his 
claim  against  the  deponent's  estate  ;  that  finally  the  commissioner  refused  to  allow  him 
to  prove,  observing  that  the  arbitrator  had,  in  his  opinion,  made  an  unjustifiable 
award.  The  affidavit  further  stated,  that,  after  the  fiat  against  the  deponent  had  been 
opened,  the  messenger  of  the  court  of  bankruptcy  took  possession  of  all  the  property 
and  effects  of  the  deponent,  situate,  &c.  ;  and  that  the  said  messenger  "  did  seize  and 
take  possession  of  all  the  goods  and  chattels  mentioned  in  the  award  of  the  said 
arbitrator,  and  directed  to  be  delivered  up  by  the  deponent  to  the  defendant,  with  tin- 
exception  of  the  warrants  mentioned  in  the  said  award,  the  same  being  in  the  posses- 
sion of  the  Commercial  Bank  of  London  at  the  time  of  the  deponent's  bankruptcy,  and 
held  by  the  said  bank  for  money  claimed  as  due  by  the  deponent  to  the  said  bank  ; 
and  that  the  said  assignees  also  claimed  their  right  to  the  said  warrants  after  the 
supposed  claim  of  the  bank  was  satisfied  ;  and  that  the  assignees  still  retained  the  said 
goods  and  chattels,  except  the  warrants  as  aforesaid,  or  had  disposed  thereof  for  the 
benefit  of  the  creditors ;  and  that,  in  consequence  of  such  seizure,  the  deponent  was 
not  in  a  situation  to  comply  with  the  order  and  award  of  the  said  arbitrator  in  that 
respect,  nor  was  he,  by  reason  of  the  said  fiat  issuing  against  him,  able  to  pay  the 
amount  awarded  to  be  paid  by  the  deponent. 

The  learned  Serjeant  submitted  that  the  bankruptcy  of  the  plaintiff  operated  a 
revocation  of  the  submission  ;  Mnrsh  v.  Il'uod  (9  B.  &  C.  659,  4  M.  A;  K.  504)  ;  though 
this  court,  in  the  subsequent  [138]  case  of  Taylor  v.  Shuttleworth  (6  N.  C.  277,  8  Scott, 
565),  upon  a  different  state  of  circumstances,  decided  otherwise  ;  and  that,  at  all  events, 
this  was  not,  under  the  circumstances  disclosed  in  the  affidavit  of  Hemsworth,  a  caso 
in  which  an  attachment  ought  to  issue  against  him. 

Maui.K,  J.  I  see  no  reason  why  the  bankruptcy  of  either  party  should  be  held  to 
operate  a  revocation  of  the  submission  :  and  the  decisions  are  numerous  to  shew  that 
it  does  not  so  operate.  Two  persons  think  lit  to  refer  their  differences  to  the  deter 
Miin.it ion  of  an  arbitrator :  one  of  them  afterwards  becomes  bankrupt.  1  do  not  see 
why  a  revocation  of  the  submission  should  therefore  be  Imposed  upon  them,  when 
possibly  neither  party  wishes  to  revoke.  Nor  do  I  see  any  thing  in  the  circumstances 
tn  take  this  case  out  of  the  ordinary  rule. 

Channell,  Serjt.  Then,  as  to  one  pari  of  it,  the  demand  was  insufficient.  The 
awai'd  directs,  amongst  other  things,  that  Hemsworth  shall,  on  a  given  day,  deliver  up 
to  Brian,  his  executors,  iVc,  "a  warrant  .for  one  hogshead  of  port  wine,  numbered  2260, 
now  or  lately  lying  in  the  Mast  Vault,  London  I  locks,  and  marked  B.  No.  2  ; "  whereas 
the  demand,  as  to  that,  is  of  "one  hogshead  of  port  wine,  numbered  2260,  now  or 
lately  lying  in  the  Mast  Vault,  London  Docks,  and  marked  B.  No.  2."  [Maule,  J.  Is 
not  a  demand  of  the  hogshead   by  its   marks  and   number  a  Sufficient    demand   of  the 

warrant?     Brian  could  not  get  the  wine  without  the  warrant,     li  Bemswortb  had 
delivered  the  warrant,  would  nut  that  have  been  a  sufficient  delivery  of  the  wine?] 
C.  P.  xiit.  — 16* 


490  THOMAS   V.  DUNN  1  C.  B.  139. 

Clearly  not.  The  demand  of  the  wine,  instead  of  a  demand  of  the  wine-warrant,  would 
impose  upon  [139]  Hemsworth  the  payment  of  dock  dues  and  rent,  which  the  award 
does  not  authorise  (a). 

Maule,  J.  As  to  the  hogshead  of  port  wine,  the  demand  is  not  sufficient.  The 
observation  as  to  the  dock  dues  shews  that  this  objection  must  prevail.  The  rule 
may  go  as  to  all  but  that  one  hogshead. 

The  rest  of  the  court  concurring, 

Rule  absolute  accordingly. 


Thomas  v.  Dunn.    Jan.  21,  1845. 

A  verdict  having  been  found  for  the  defendant,  the  plaintiff  obtained  a  rule  nisi  for  a 
new  trial ;  but  the  defendant  having  died  since  the  trial,  the  rule  was  drawn  up 
calling  upon  "  his  legal  representatives,  or  their  attorneys,"  to  shew  cause,  and  it 
was  served  upon  the  latter : — Held,  that  cause  might  be  shewn  against  the  rule  by 
counsel  instructed  by  the  attorneys  acting  for  the  executors  named  in  the  will, 
though  there  had  been  no  probate. 

Assumpsit  upon  an  agreement  to  employ  the  plaintiff  as  agent  in  the  conduct  of  a 
public  exhibition  (see  the  pleadings,  6  Mann.  &  Gr.  274).  The  defendant  pleaded 
uon  assumpsit  and  two  other  pleas,  upon  which  issue  was  joined. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Westminster  after  Trinity  term 
last,  the  jury  returned  a  verdict  for  the  defendant  upon  the  first  issue,  and  for  the 
plaintiff'  upon  the  second  and  third. 

In  Michaelmas  term  the  plaintiff  (in  person)  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  the  weight  of  evidence,  and  also  upon 
[140]  affidavits  of  surprise.  The  defendant  having  died  before  the  rule  was  moved 
for,  it  was,  at  the  plaintiff's  instance,  drawn  up  calling  on  "  the  legal  representatives 
of  the  defendant,  or  their  attorneys,"  to  shew  cause ;  and  it  was  served  upon  the 
attorneys,  who  were  authorised  to  accept  service  of  the  rule,  and  to  appear  in  opposi- 
tion to  it,  on  behalf  of  two  individuals  who  were  appointed  executors  under  a  will 
duly  executed  by  the  defendant.     On  the  rule  coming  on  for  argument, 

Thomas  (in  person)  objected,  on  the  authority  of  Shaman  v.  Allen  (1  Mann.  &  Gr. 
96,  n.),  that,  inasmuch  as  the  will  of  the  defendant  had  not  been  proved,  nor  any 
letters  of  administration  taken  out,  there  was  no  person  authorised  to  appear  in 
opposition  to  the  rule. 

Shee  and  Byles,  Serjts.,  who  were  instructed  by  the  attorneys  for  the  parties 
appointed  executors  under  the  defendant's  will,  submitted  that  proof  of  the  will  was 
not  necessary  to  entitle  the  executors  to  be  heard.  To  this,  however,  the  court  did 
not  assent.  They  then  insisted,  that,  as  the  plaintiff  had,  by  the  rule,  called  upon 
the  legal  representatives,  or  their  attorneys,  to  shew  cause,  unless  they  could  be 
heard,  there  had  been  no  due  service  of  the  rule. 

Tindal,  C.  J.  Shaman  v.  Allen  is  not  in  point.  In  that  case  there  was  no  person 
who  could  be  served  with  the  rule :  here  there  was. 

The  plaintiff  was  then  called  upon  to  support  his  rule,  which  eventually  was 

Discharged. 


[141]    Newton  v.  Holford  and  Others.     Jan.  21,  1845. 

[S.  C.  2  D.  &  L.  826 ;  14  L.  J.  C.  P.  145.] 

In  trespass  and  false  imprisonment  by  A.  against  B.  and  C,  each  of  the  defendants 
pleaded,  separately,  not  guilty,  and  a  justification  under  a  judgment  and  ca.  sa. 
against  A.,  at  B.'s  suit :  to  this  last  plea  A.  replied,  that  he  was  in  his  dwelling-house, 
the  outer  door  thereof  being  closed  and  fastened,  and  that  B.  and  C.  unlawfully 
and  with  force  and  arms  and  with  a  strong  hand,  forced  and  broke  open  the  said 
outer  door,  and  so  entered  for  the  purpose  of  arresting  and  did  arrest  him  under 
colour  of  the  writ.     B.  rejoined,  that  he  did  not  force  or  break  open  the  said  outer 

(a)  Vide  Bookeby's  case,  Clayton,  122,  pi.  114,  Thompson  v.  Shirley,  1  Esp.  N.  P.  C.  31. 


l  C.  B.142.  NEWTON   V.  HOLFORD  491 

door,  &c.  :  the  jury  having  found  for  B.  on  the  first  issue,  and  for  A.  on  the  second, 
and  for  A.  against  C.  on  both  issues  : — Held,  that  the  right  of  B.  to  the  general 
costs  of  the  cause  was  not  affected  by  the  finding  on  the  second  issue  against  him. 

Trespass  and  false  imprisonment  against  Robert  Stayner  Holford,  four  others, 
and  Edward  Healy. 

The  first  five  defendants  jointly  pleaded  not  guilty,  and  a  justification  of  the 
imprisonment  under  a  writ  of  ca.  sa.  upon  a  judgment  in  the  Exchequer  against  the 
plaintiff  at  the  suit  of  the  defendant  Healy. 

The  defendant  Healy  pleaded  separately — first,  not  guilty- — secondly,  as  to  the 
assaulting  the  plaintiff,  and  seizing  and  laying  hold  of  him,  and  pulling  and  dragging 
him  about,  as  in  the  declaration  mentioned,  and  forcing  and  compelling  him  to  go 
from  and  out  of  the  said  dwelling-house  in  the  declaration  mentioned  into  the  said 
public  streets  and  highways,  and  forcing  and  compelling  him  to  go  in  the  said 
carriage  in  the  declaration  mentioned,  into  and  along  the  said  public  streets  and 
highways  to  the  said  prison  in  the  declaration  mentioned,  and  there  imprisoning  the 
plaintiff,  and  keeping  and  detaining  him  in  prison  for  the  said  space  of  time  in  the 
declaration  mentioned,  as  therein  mentioned  and  above  alleged  to  have  been  done  by 
the  defendant  Healy  ;  a  justification  under  the  said  writ  of  ca.  sa.  upon  a  judgment 
recovered  by  him  against  the  plaintiff  in  the  court  of  Exchequer. 

The  plaintiff  joined  issue  on  the  first  plea  of  all  the  defendants,  and  replied  to  the 
second  as  follows : — and  as  to  the  plea  of  the  defendant  Healy  by  him  secondly,  [142] 
above  pleaded  (a),  the  plaintiff'  saith,  that,  before  and  at  the  time  of  the  said  laying 
hands  upon  the  plaintiff  and  of  the  arresting  him  as  in  that  plea  mentioned,  and 
before  and  at  the  time  of  the  forcing  and  breaking  open  the  outer  door  of,  and 
entering  into,  the  said  dwelling-house  as  hereinafter  mentioned,  to  wit,  on  the  said 
5th  of  July,  1843,  the  plaintiff  was  and  continued  in  that  dwelling-house,  the  same 
being  the  dwelling-house  of  the  plaintiff  in  which  he  the  plaintiff  at  the  said  time 
when,  &c.  dwelt  and  resided,  and  before  and  at  the  time  of  the  forcing  and  breaking 
open  the  outer  door  of  the  said  dwelling-house  hereinafter  mentioned  to  have  been 
forced  and  broken  open,  the  said  outer  door  was  closed  and  fastened  and  not  open, 
and  being  so  closed  and  fastened  and  not  open,  the  defendant  Healy  and  the  said 
other  defendants,  to  wit,  on  the  day  and  year  last  aforesaid,  wrongfully  and  unlawfully, 
with  force  and  arms,  and  with  a  strong  hand,  forced  and  broke  open  the  said  outer 
door,  and  entered  through  the  same  when  so  forced  and  broken  open  into  the  said 
dwelling-house,  for  the  purpose  of  laying  hands  upon  and  arresting  the  plaintiff  under 
colour  of  the  said  writ  in  the  said  second  plea  mentioned  ;  and  by  that  wrongful  ami 
unlawful  breaking  and  entry,  and  not  otherwise,  the  said  Edward  Healy  with  the 
said  other  defendants  entered  into  the  said  dwelling-house,  and,  so  being  in  the  same, 
then  and  there,  together  with  the  other  said  defendants,  laid  his  hands  upon  the 
plaintiff,  and  took  and  arrested  him  under  colour  of  the  said  writ  as  in  the  said 
second  plea  mentioned  ;  and  so  the  plaintiff  says  that  the  said  Kdward  Healy,  together 
with  the  other  said  defendants,  by  means  of  the  said  unlawful  forcing  and  breaking 
open  the  said  outer  door,  and  entering  into  the  said  dwelling-house,  and  not  otherwise, 
did  then  lay  hands  on  the  plaintiff  [143]  and  arrest  him  under  colour  of  the  laid 
writ  ;  and  other  wrongs  to  the  plaintiff  the  defendant  Healy  then  did  as  in  the 
declaration  mentioned — verification. 

Rejoinder,  that  the  defendant   Healy  and   the   other  said   defendants  did  not   force 

or  break  open  the  said  outer  door  of  the  said   dwelling-house  in  the  replication 
mentioned,  in  manner  and  form  as  the  plaintiff  had  above  in  bis  said  replication  in  that 

behalf  alleged  — c dueling  to  the  country. 

The  cause  was  tried  before  Cresswell,  J.,  al  the  sittings  at  Westminster  after  last 

Trinity    term,    when    a    verdiet    was    found    for    the    plaintiff   Against     the    defendants 

Holford,  Wilson,  Holtham,  Turner,  and  Vines,  with  50L  damages,     A  verdict  was 

also  found  against   the  defendant   Healy  upon  the  justificat ,  but  for  him  upon  the 

issue  on  not  guilty. 

On  the  taxation  of  costs  the  master   allowed    the    plaintiff  costs  to  the  same  extent 

as  though  there  had  been  a  general  verdict  against  all  the  defendants,  without  making 
(a)  The  replication  to  the  second  plea  of  the  other  defendants  was  similar  to  this. 
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any  deduction  on  account  of  the  verdict  being  for  the  defendant  Healy  on  not  guilty  : 
and  he  allowed  Healy  "20s.  as  the  costs  of  the  issue  found  for  him. 

Talfourd,  Serjt.,  on  behalf  of  Healy,  on  a  former  day  in  this  term,  obtained  a 
rule  nisi  for  the  master  to  review  his  taxation.  He  claimed  the  general  costs  of 
the  cause. 

Newton  now  shewed  cause.  The  master  has  properly  decided  that  Healy  was 
not  entitled  to  the  general  costs  of  the  cause,  but  was  entitled  only  to  such  deduction 
as  the  master  could  make  under  the  74th  rule  of  H.  T.  2  W.  4.  There  was  no  proof 
of  any  expense  incurred  by  him  that  was  applicable  exclusively  to  the  issue  on  not 
guilty.  [Tindal,  C.  J.  Healy  is  an  acquitted  defendant,  and,  as  such,  is  entitled  to 
the  costs  of  the  cause.  Suppose  he  [144]  had  pleaded  not  guilty  only,  there  could 
have  been  no  doubt ;  and  why,  because  he  has  pleaded  another  plea,  upon  which  he 
has  failed,  is  he  to  be  in  a  worse  position,  except  as  regards  the  costs  of  that  issue  ?] 
The  statutes  8  &  9  W.  3,  c.  11,  s.  1,  and  3  &  4  W.  4,  c.  42,  s.  32,  give,  substantially 
in  the  same  language,  his  reasonable  costs  to  an  acquitted  defendant.  But,  what 
reasonable  ground  can  there  be  for  allowing  this  defendant  his  costs,  when  the  jury 
have  found  that  he  did  all  the  acts  that  are  charged  against  him  as  well  as  against 
all  the  other  defendants?  That  the  replication  does  not,  like  a  new  assignment. 
abandon  the  trespasses  charged  in  the  declaration,  is  clear  from  Calvert  v.  Gordon 
(7  B.  &  C.  809,  1  M.  &  R.  497),  Moore  v.  Taylor  (5  Taunt,  69),  hums  v.  NbckeUs 
(4  Bingh.  729,  1  M.  &  P.  783),  and  House  v.  The  Thames  Commissioners  (3  Brod.  &  B. 
117,  6  J.  B.  Moore,  324).  [Tindal,  C.  J.  In  Spencer  v.  Hamerton  (4  Ad.  &  E.  413, 
6  N.  &  M.  22)  it  was  held,  that,  where  several  pleas  are  pleaded  under  the  statute 
4  Anne,  c.  16,  and  one  party  obtains  a  verdict  on  some  of  the  issues,  entitling  him  to 
the  general  costs  of  the  cause,  he  is  liable  to  pay  the  opposite  party  on  the  issues 
found  for  him,  not  only  his  costs  of  the  pleadings,  but  his  costs  of  preparing  evidence 
on  those  issues  ;  and  that  the  law  in  this  respect  is  not  altered  by  the  74th  rule  of 
Hilary  term  2  W.  4.  I  cannot  distinguish  that  case  from  this.]  The  peculiar  form 
of  the  issue  here  materially  distinguishes  that  case  from  the  present.  In  Holroi/il  v. 
Breare  (4  B.  &  Aid.  43),  in  trespass  two  defendants  appeared  by  the  same  attorney, 
and  pleaded,  first,  the  general  issue,  secondly,  separate  justifications.  A.  obtained  a 
verdict  generally  :  and  B.  obtained  a  verdict  on  his  justification,  but  the  plaintiff 
succeeded  against  him  on  the  general  issue  ;  and  it  was  held  that  B.  was  not  entitled 
to  any  costs  on  the  [145]  issue  found  for  him.  So,  in  Broadbent  v.  Shatv  (2  B.  &  Ad. 
940),  in  trespass  for  breaking  and  entering  the  plaintiff's  close,  &e.,  the  defendants 
pleaded,  first,  not  guilty  ;  secondly,  a  right  of  way ;  the  replication  joined  issue  on 
the  plea  of  not  guilty,  traversed  the  right  of  way,  and  new  assigned  ;  the  defendants 
joined  issue  on  the  right  of  way,  and  suffered  judgment  by  default  as  to  the  new 
assignment :  the  jury  having  found  a  verdict  for  the  defendants  on  the  special  plea, 
and  assessed  the  damages  at  Is.  on  the  new  assignment,  it  was  held  that  the  defen- 
dants, not  having  withdrawn  the  plea  of  not  guilty,  were  not  entitled  to  the  general 
costs  of  the  cause.  It  is  quite  clear,  therefore,  that  Healy  cannot  be  entitled  to  the 
costs  of  the  cause. 

Talfourd,  Serjt.,  contra,  was  stopped  by  the  court. 

Tindal,  C.  J.  If  I  had  felt  any  doubt  in  this  case,  I  should  have  been  desirous 
of  having  the  matter  more  fully  discussed.  But,  upon  general  principles,  as  well  as 
upon  the  authority  of  Spencer  v.  Hamerton,  to  which  I  have  already  adverted,  it  appears 
to  me  that  the  rule  for  reviewing  the  taxation  ought  to  be  made  absolute.  The 
plaintiff,  in  his  declaration,  complains  of  an  assault  and  false  imprisonment  committed 
against  him  by  several  defendants.  One  of  them,  severing  himself  from  the  others, 
pleads,  first,  not  guilty — that  he  is  not  guilty  of  the  assault  and  false  imprisonment 
charged  in  the  declaration  ;  and  upon  that  issue  the  jury  have  found  a  verdict  for  that 
one  defendant.  Had  it  rested  there,  the  defendant  would,  beyond  doubt,  have  been 
entitled  to  the  costs  of  the  cause.  But,  in  addition  to  his  plea  of  not  guilty,  he  has 
put  upon  the  record  a  special  plea  [146]  admitting  all  the  trespasses  charged  in  the 
declaration,  but  justifying  them  under  a  writ  and  judgment.  The  plaintiff,  by  his 
replication,  without  abandoning  the  trespasses  charged  in  the  declaration,  goes  on 
to  state  a  collateral  fact,  viz.  that,  he  being  in  his  dwelling-house,  the  outer  door 
being  closed,  the  defendants  broke  the  outer  door  for  the  purpose  of  getting  at 
him  to  execute  the  writ.  To  this  the  defendant  rejoins  that  he  did  not  force  or 
break    open    the    said    outer    door   of    the    said    dwelling-house    in    the    replication 
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mentioned,  in  manner  and  form  as  the  plaintiff  had  in  his  replication  in  that 
behalf  alleged  :  and  upon  that  the  parties  go  to  issue,  and  the  jury  find  that  the 
defendant  did  force  and  break  open  the  outer  door  in  manner  and  form  as  alleged. 
The  plaintiff's  contention  is,  that  the  finding  of  the  jury  upon  this  issue  is  to  be 
taken  into  account  in  considering  the  effect  of  the  general  issue.  Upon  principle, 
however,  I  think  otherwise.  Each  plea  must  stand  alone.  The  plea  of  not  guilty 
is  t"  be  token  as  if  the  special  plea  had  not  been  pleaded  at  all.  I  cannot  under- 
stand why  the  finding  of  the  jury  on  the  special  plea  should  put  the  plaintiff  in 
any  better  situation  as  regards  the  issue  on  not  guilty,  than  that  in  which  he  would 
have  stood  had  not  guilty  alone  been  pleaded.  If  it  be  true  that  the  several  pleas 
are  to  be  kept  separate  and  distinct,  the  plaintiff  can  have  no  right  to  pray  in  aid  the 
contradiction  apparent  on  the  record,  to  prevent  the  legal  consequence  of  that  rule 
from  taking  effect.  And  this,  I  think,  is  completely  made  out  by  the  case  of  Spencer 
v.  Ilamerton,  which  must  govern  the  present. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  must  be  made  absolute.  Where 
there  are  several  defendants,  and  one  of  them  is  entitled  to  judgment  that  he  go 
without  day,  he  is  entitled  to  the  general  costs  of  the  cause.  [147]  Here,  there  were 
two  issues.  The  one  was,  whether  or  not  Healy  had  done  the  acts  complained  of  in 
the  declaration  :  the  jury  found  that  he  had  not.  The  other  issue  was,  in  effect,  this, 
whether,  for  the  purpose  of  executing  a  certain  writ  of  capias  ad  satisfaciendum,  the 
persons  who  executed  it  (and  it  is  immaterial  with  respect  to  the  first  issue  who  those 
persons  were)  broke  the  outer  door.  The  jury  found  that  they  did.  The  result  of 
the  finding  in  this,  that,  when  the  writ  was  executed,  the  outer  door  was  broken,  but 
that  the  defendant  Healy  had  nothing  to  do  with  the  assault  and  false  imprisonment 
mentioned  in  the  declaration.  On  that  state  of  the  pleadings,  and  on  that  finding, 
Healy  is  entitled  to  go  without  day  in  respect  of  the  trespasses  charged  in  the 
declaration.  But,  inasmuch  as  he  has  caused  an  inquiry  to  be  had  before  the  jury 
as  to  the  breaking  of  the  outer  door,  and  has  failed  on  that,  he  is  bound  to  pay 
the  costs  of  that  issue  to  the  plaintiff.  The  general  costs  will,  of  course,  be  properly 
taxed. 

Cre.sswell,  J.  I  am  entirely  of  the  same  opinion.  Had  the  defendant  Healy 
simply  pleaded  the  general  issue,  and  obtained  a  verdict  thereon,  there  would  have 
been  no  doubt  about  the  result.  But  he  has  also  pleaded  a  special  plea.  It  is  true 
that  by  that  special  plea  he  admits  that  he  was  a  party  to  the  transaction  alluded  to 
in  the  declaration  j  but  he  admits  it  for  the  purpose  of  that  issue  only.  Upon  the 
win ile  record  he  is  not  guilt}7.  With  respect  to  the  matter  arising  out  of  the  special 
pica  he  is  found  to  have  been  guilty.  But  that  does  not  get  rid  of  the  finding  in  his 
favour  upon  the  issue  on  not  guilty.  1  think  Healy  is  entitled  to  have  the  general 
costs  of  the  cause  taxed  for  him,  and  that  he  must  pay  the  costs  of  the  issue  upon 
which  he  has  failed. 

[148]  EeLB,  .1.  I  am  of  the  same  opinion.  The  question  is,  which  party  is  entitled 
to  the  general  costs  of  the  cause.  Where  a  defendant  succeeds  upon  an  issue  that 
goes  entirely  to  defeat  the  plaintiff,  he  is  entitled  to  the  general  costs.  Here,  the 
defendant  has  succeeded  upon  not  guilty.  But  there  is  upon  the  record  a  special  plea, 
upon  the  issue  arising  out  of  which  the  defendant  has  failed.  The  question  is,  whether, 
upon  the  whole  record,  the  plaintiff  has  made  out  his  claim  to  recover  damages  as 
against  the  defendant  Healy.  In  this  he  clearly  has  failed,  lie  therefore  loses  the 
general  costs  of  the  cause.  But  he  is  entitled  to  the  costs  of  the  issue  upon  which  ho 
has  been  successful. 

Rule  absolute. 

Stooker  '-.  Warner  and  Others.    Jan.  22,  1845. 

[S.  C.  M  I-.  J.  C.  P.  90;  9Jur.  136.] 

To  a  declaration  in  case  by  A.  against  B.,  for  the  infringement  of  a  patent  tor  "  improve- 
ments in  pumps,"  setting  out  the  grant  of  the  letters  patent  to  A.  in  L837,  and  a 
disclaimer  of  part  of  the  specification  iii  18  1 1,  and  charging  a  subsequent  making 
and  vending,  Sic.  of  A.'s  invention  by  B.,  B.  pleaded,  that,  after  the  making  of  the 
letters  patent,  and  before  the  disclaimer,  ( '.  obtained  a  patent  for  "  improvements  in 
water-closets  and  stuffing-boxes  applicable  to  pumps  and  cocks;"  that,  alter  tho 
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grant  of  the  letters  patent  to  C,  and  before  A.'s  disclaimer,  C.  granted  a  licence  to 
B.  to  make,  use,  &c.  his  invention,  so  far  as  the  same  was  applicable  to  stuffing-boxes 
applicable  to  pumps  ;  that  B.  had  made  and  sold  divers  large  quantities  of  pumps 
under  the  said  licence,  and  that  the  grievances  in  the  declaration  were  the  making, 
using,  &c.  as  aforesaid,  the  said  improvements  in  pumps,  for  which  the  said  letters 
patent  were  granted  to  C,  and  the  said  licence  granted  to  B.  : — Held,  that  the  plea 
was  bad  for  not  sufficiently  confessing  and  avoiding  the  matters  charged  in  the 
declaration. — Quaere,  the  effect  of  a  disclaimer  of  part  of  a  specification,  upon  rights 
acquired  under  a  patent  granted  to  another  person  previously  to  the  entry  of  such 
disclaimer. 

Case  for  infringement  of  a  patent  right.     The  declaration  stated  that  the  plaintiff', 
before  and  at  the  time  of  the  making  and  obtaining  of  the  letters  patent,  and  of  the 
committing  of  the  grievances  by  the  defend-[149]-ants,  as  thereinafter  mentioned,  was 
the  true  and  first  inventor  of  so  much  of  certain  improvements  in  pumps  mentioned 
in  the  letters  patent  thereinafter  stated,  as  was  not  thereinafter  mentioned  to  have 
been  disclaimed  by  him  ;  and  thereupon  our  late  lord,  King  William  the  Fourth,  on 
the  4th  of  March,  in  the  seventh  year  of  His  reign,  by  his  letters  patent,  bearing 
date,  &c,  under  the  Great  Seal  of    Great  Britain  (profert),  after  reciting  that  the 
plaintiff'  had,  by  his  petition,  humbly  represented  to  His  said  Majesty  that  he  had 
invented  improvements  in  pumps,  that  he  was  the  first  and  true  inventor  thereof,  and 
that  the  same  had  never  been  practised  by  any  other  person  or  persons  whatsoever, 
to  his  knowledge  or  belief ;  the  plaintiff'  therefore  most  humbly  prayed  that  His  said 
Majesty  would  be  graciously  pleased  to  grant  unto  him,  his  executors,  administrators, 
and  assigns,  his  royal  letters  patent  under  the  Great  Seal  of  Great  Britain,  for  the  sole 
use,  benefit,  and  advantage  of  the  said  invention  within  England,  Wales,  and  the 
town  of  Berwick-upon-Tweed,  for  the  term  of  fourteen  years,  pursuant  to  the  statute 
in  that  case  made   and   provided ;    and    that  His  Majesty,   being  willing  to   give 
encouragement  to  all  arts  and  inventions  which  might  be  for  the  public  good,  was 
graciously  pleased  to  condescend  to  the  plaintiff's  request,  &c.  &c.     [The  declaration 
then  set  out  the  grant  by  the  letters  patent,  in  the  usual  form] :  And  by  the  said 
letters  patent  it  was,  amongst  other  things,  provided  and  declared  that  the  same  letters 
patent  were  upon  the  express  condition,  that,  if  the  plaintiff'  should  not  particularly 
describe  and  ascertain  the  nature  of  the  said  invention,  and  in  what  manner  the  same 
was  to  be  performed,  by  an  instrument  in  writing  under  his  hand  and  seal,  and  cause 
the  same  to  be  inrolled  in  His  said  Majesty's  High  Court  of  Chancery,  within  six 
calendar  months  next  and  immediately  after  the  date  of  the  said  letters  patent,  that 
then    the  [150]  said    letters    patent,  and    all    liberties    and    advantages  whatsoever 
thereby  granted,  should  utterly  cease,  determine,  and  become  void,  any  thing  therein- 
before contained  to  the  contrary  thereof    in    any  wise    notwithstanding :    provided 
that  nothing  therein    contained    should    prevent   the    granting  of   licences    in  such 
manner,  and  for  such  considerations,  as  they  might  by  law  be  granted :  and  lastly 
His  Majesty  did    thereby,  for    Himself,  His  heirs    and    successors,  grant    unto  the 
plaintiff',  his  executors,  administrators,  and  assigns,  that  those  letters  patent,  or  the 
inrolment  or    exemplification    thereof,  should    be,  in  and  by  all  things,  good,  firm, 
valid,  sufficient,  and  effectual  in  the  law,  according  to  the  true  intent  and  meaning 
thereof,  and  should  be  taken,  construed,  and  adjudged  in  the  most  favourable  and 
beneficial  sense  for  the  best  advantage  of  the  plaintiff,  his  executors,  &c,  as  well  in 
all  His  Majesty's  courts  of  record  as  elsewhere,  and  by  all  and  singular  the  officers  and 
ministers  whatsoever  of  His  Majesty,  His  heirs  and  successors,  in  that  part  of  the 
United   Kingdom  of   Great  Britain  and   Ireland  called  England,   His  dominion  of 
Wales,  and  town  of  Berwick-upon-Tweed  aforesaid,  and  amongst  all  and  every  the 
subjects  of  His  Majesty,  His  heirs  and  successors,  whatsoever  and  wheresoever,  not- 
withstanding the  not  full  and  certain  describing  the  nature  or  quality  of  the  said  inven- 
tion, or  of  the  materials  thereto  conducing  and  belonging,  prout  patet,  &e.    Averment : 
that  the  plaintiff'  did  afterwards,  to  wit,  on  the  4th  of  September,  1837,  in  pursuance 
of  the  said  proviso  and  of  the  said  letters  patent,  by  an  instrument  in  writing,  to  wit,  a 
specification  under  his  hand  and  seal,  particularly  describe  and  ascertain  the  nature  of 
the  said  invention  in  the  said  letters  patent  mentioned,  and  in  what  manner  the  same 
was  to  be  and  might  be  performed,  and  afterwards,  and  within  six  calendar  months 
next  and  immediately  after  the  date  of  the  said  letters  patent,  to  wit,  on  the  da}r 
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[151]  and  year  last  aforesaid,  did  cause  the  said  instrument  to  be  inrollcd  in  the  said 
high  court  of  Chancery,  at  Westminster,  in  the  county  of  Middlesex,  prout  patet : 
that  afterwards,  and  before  the  committing  of  any  of  the  grievances  by  the  defendants 
thereinafter  mentioned,  and  after  the  passing  of  a  certain  act  of  parliament  made  and 
passed  in  the  session  of  parliament  held  in  the  5th  &  6th  years  of  the  reign  of 
William  IV.,  intituled  "  An  act  to  amend  the  law  touching  letters  patent  for  inventions," 
to  wit,  on  the  1st  of  March,  1844,  the  plaintiff,  pursuant  to  the  said  statute,  and  by 
and  with  the  leave  of  Sir  F.  Pollock,  knight,  Her  present  Majesty's  then  Attorney- 
General,  first  had  and  obtained  for  that  purpose,  and  duly  certified  by  his  fiat  and 
signature  in  that  behalf,  entered  with  the  clerk  of  the  patents  of  England,  a  disclaimer 
of  part  of  the  said  specification  which  had  been  so  executed  and  inrolled  by  the  plaintiff, 
as  aforesaid,  and  also  a  memorandum  of  alteration  of  part  of  the  said  specification, 
and  of  the  title  of  the  invention  in  the  said  letters  patent  mentioned  ;  which  disclaimer 
and  memorandum  of  alteration  were  in  writing  under  the  hand  and  seal  of  the  plaintiff 
and  bore  date,  to  wit,  the  day  and  year  last  aforesaid ;  and  the  plaintiff  did  therein 
and  thereby  state  the  reason  of  the  said  disclaimer  and  alteration,  pursuant  to  the  said 
statute ;  and  the  said  disclaimer  and  memorandum  of  alteration  did  not  extend  the 
exclusive  right  granted  by  the  said  letters  patent ;  and  which  disclaimer  and  memo- 
randum of  alteration  were  afterwards,  to  wit,  on  the  5th  of  March  in  the  year  last 
aforesaid,  filed  by  the  said  clerk  of  the  patents  and  inrolled  with  the  said  specification, 
according  to  the  form  and  by  virtue  of  the  said  statute  ;  as  by  the  record  of  the  said 
specification  and  disclaimer  and  memorandum  of  alteration,  remaining  of  record  in  the 
said  High  Court  of  Chancery,  fully  appeared  :  that  the  title  of  the  said  invention,  as 
altered  by  the  said  [152]  disclaimer  and  memorandum  of  alteration  was  and  is  as 
follows,  that  is  to  say,  "  Improvements  in  fixed  lift-pumps  : "  that  the  plaintiff  had 
always,  from  the  time  of  the  making  and  executing  of  the  said  letters  patent,  by 
himself,  his  deputies,  servants,  and  agents  in  that  behalf,  made,  used,  and  exercised 
and  vended  the  said  invention,  to  his  great  advantage  and  profit :  yet  the  defendant, 
well  knowing  the  premises,  but  contriving  and  wrongfully  intending  to  injure  the 
plaintiff,  and  to  deprive  him  of  the  profits,  benefits,  and  advantages  which  he  might, 
and  otherwise  would,  have  derived  and  acquired  from  the  making,  using,  exercising, 
and  vending  of  the  said  invention,  after  the  making  of  the  said  letters  patent,  and 
after  the  entering,  filing,  and  inrolling  of  the  said  disclaimer  and  memorandum  of 
alteration  as  aforesaid,  and  within  the  term  of  fourteen  years  in  the  said  letters  patent 
mentioned,  to  wit,  on  the  6th  of  March,  1844,  and  on  divers  other  days,  &c,  and 
within  that  part  of  the  said  United  Kingdom  called  England,  unlawfully  and  unjustly, 
and  without  the  leave  or  licence,  and  against  the  will,  of  the  plaintiff,  made  and  sold 
divers,  to  wit,  twenty,  lift-pumps  in  imitation  of  the  said  invention  of  the  plaintiff  in 
the  said  specification  and  memorandum  of  alteration  described,  and  not  so  disclaimed 
as  aforesaid,  in  breach  of  the  said  Letters  patent,  ami  against  the  privilege  so  granted 
to  the  plaintiff  and  his  assigns  as  aforesaid  :  that,  the  said  letters  patent  having  been 
so  made  as  aforesaid,  and  the:  said  specification  so  inrolled  as  aforesaid,  and  tin-  said 
disclaimer  and  memorandum  of  alteration  having  been  so  entered,  tiled,  and  inrolled 
as  aforesaid,  and  the  said  invention  having  been  so  made,  used,  exercised,  and  vended 
by  the  plaint  ill'  as  aforesaid,  the  defendants,  well  knowing  the  premises,  but  further 
contriving  and  intending  as  aforesaid,  after  the  making  of  the  said  letters  patent,  and 
after  the  entering  and  filing  and  inrolling  of  the  said  disclaimer  [163]  and  memorandum 
of  alteration  as  aforesaid,  and  within  the  said  term  of  fourteen  years  in  the  said  Letters 

patent    mentioned,    tO    wit,  On    the   day    and   year   last    aforesaid,  ami    OH    di\ers   othei 

days  and  times  between  that  day  and  the  commencement  of  the  suit,  in  England 
aforesaid,  unlawfully  and   unjustly,  and   without    the   Leave  Or  Licence,  and  against  the 

will,  of  the  plaintiff;  did  make  divers,  to  wit,  twenty,  lift  pumps  in  imitation  <>f  the 
said  in ven til m  of  the  plaintiff  in  the  said  speeiiieat inn  ami  memorandum  of  alteration 

described,   and    not    sii   disclaimed   as   aforesaid;    and   did    sell    divers,  tO   wit,    twenty, 

other  lift-pumps  in  imitation  of  the  said  invention  of  the  plaintiff,  in  breach  of  the 

said  letters  patent,  and  against  the  privilege  si  granted  to  the  plaintill  and  his  assigns 
as  aforesaid:  that  the  said  letters  patent  having  been  BO  made  as  aforesaid,  and  the 
said  specification  so  inrolled  as  aforesaid,  and  the  said  invention  having  been  BO  made, 
used,  and  exercised  and  vended  by  the  plaintiff  as  aforesaid,  the  defendants,  well 
knowing  the  premises,  but  further  contriving,  .Ve.,  after  the  making  of  the  said  Letters 
patent,  and  after  the  entering,  filing,  and  inrolling  of  the  said  disclaimer  and  memo 
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randum  of  alteration  as  aforesaid,  and  within  the  said  term  of  fourteen  years,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  on  divers  other  days,  &c,  in  England  aforesaid, 
unlawfully  and  unjustly,  and  without  the  leave  or  licence,  and  against  the  will  of  the 
plaintiff,  did  use,  exercise,  and  put  in  practice  the  said  invention  of  the  plaintiff  in  the 
said  specification  and  memorandum  of  alteration  described,  and  not  so  disclaimed  as 
aforesaid,  in  breach  of  the  said  letters  patent,  and  against  the  privilege  so  granted  to 
the  plaintiff  and  his  assigns  as  aforesaid :  that,  the  said  letters  patent  having  been  so 
made  as  aforesaid,  and  the  said  specification  so  inrolled  as  aforesaid,  and  the  said 
disclaimer  and  memorandum  of  alteration  having  been  so  entered,  filed,  and  inrolled 
as  aforesaid,  and  the  said  [154]  invention  having  been  so  made,  used,  exercised,  and 
vended  by  the  plaintiff  as  aforesaid,  the  defendants,  well  knowing  the  premises,  but 
further  contriving,  &c,  after  the  making  of  the  said  letters  patent,  and  after  the 
entering,  filing,  and  inrolling  of  the  said  disclaimer  and  memorandum  of  alteration  as 
aforesaid,  and  w-ithin  the  said  term  of  fourteen  years,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  on  divers  other  days,  &c,  in  England  aforesaid,  unjustly  and  unlawfully, 
and  without  the  leave  or  licence  of  the  plaintiff,  and  against  the  will  of  the  plaintiff, 
did  counterfeit,  imitate,  and  resemble  the  said  invention  of  the  plaintiff,  to  the  use 
and  enjoyment  whereof  the  plaintiff  was  at  the  days  and  times  last  aforesaid  entitled 
under  the  said  letters  patent,  and  did  use  and  put  in  practice  the  same,  in  breach  of 
the  said  letters  patent,  and  against  the  privilege  so  granted  to  the  plaintiff  and  his 
assigns :  and  that,  the  said  letters  patent  having  been  so  made  as  aforesaid,  and  the 
said  specification  so  inrolled  as  aforesaid,  and  the  said  memorandum  of  alteration 
having  been  so  entered,  filed,  and  inrolled  as  aforesaid,  and  the  said  invention  having 
been  so  made,  used,  exercised,  and  vended  by  the  plaintiff  as  aforesaid,  the  defendants, 
well  knowing  the  premises,  but  further  contriving,  &c,  after  the  making  of  the  said 
letters  patent,  and  after  the  entering,  filing,  and  inrolling  of  the  said  disclaimer  and 
memorandum  of  alteration  as  aforesaid,  and  within  the  said  term  of  fourteen  years,  to 
wit,  on  the  day  and  year  last  aforesaid,  and  on  divers  other  days,  &c,  in  England  as 
aforesaid,  unlawfully  and  unjustly,  and  without  the  leave  or  licence  of  the  plaintiff, 
and  against  the  will  of  the  plaintiff,  did  make  and  sell  divers,  to  wit,  twenty,  lift-pumps 
in  imitation  of  the  said  invention  of  the  plaintiff,  with  certain  additions  thereto,  and 
subtractions  from  the  same,  whereby  to  pretend  themselves  the  inventors  and  devisers 
thereof,  in  breach  of  the  said  [155]  letters  patent,  and  against  the  privilege  so  granted 
to  the  plaintiff  and  his  assigns  ;  whereby,  &c. 

To  this  declaration  the  defendants,  amongst  other  pleas,  pleaded — that,  after  the 
making  of  the  said  letters  patent,  and  before  the  making  and  entering  and  inrolling 
of  the  said  disclaimer  and  memorandum  of  alteration,  to  wit,  on  the  5th  day  of 
August,  1840,  our  lady  the  now  Queen,  by  Her  letters  patent,  duly  sealed  in  that 
behalf  wit  the  Great  Seal  of  the  said  United  Kingdom,  bearing  date  at  Westminster 
the  day  and  year  last  aforesaid,  did  give  and  grant  unto  William  Beetson,  his  executors, 
administrators,  and  assigns,  Her  said  Majesty's  especial  licence,  full  power,  sole 
privilege,  and  authority  that  the  said  William  Beetson,  his  executors,  &c,  and  every 
of  them,  by  himself  and  themselves,  or  by  his  and  their  deputy  or  deputies,  servants 
or  agents — or  such  others  as  the  said  William  Beetson,  his  executors,  &c,  should  at 
any  time  agree  with,  and  no  other,  from  time  to  time  and  at  all  times  thereafter  during 
the  term  of  years  therein  expressed, — should,  and  lawfully  might,  make,  use,  exercise, 
and  vend  a  certain  invention  of  "  Improvements  in  water-closets  and  stuffing-boxes 
applicable  to  pumps  and  cocks  ; "  that  the  last-mentioned  letters  patent,  so  granted  to 
the  said  William  Beetson,  had  been  from  the  day  and  year  last  aforesaid,  and  still 
were,  in  full  force  and  effect,  and  had  not  been  repealed  or  otherwise  rendered  void  ; 
that,  after  the  making  and  granting  of  the  said  letters  patent  to  the  said  William 
Beetson  as  aforesaid,  and  before  the  making  and  inrolling  of  the  said  disclaimer  and 
memorandum  of  alteration  as  in  the  declaration  mentioned,  they,  the  defendants, 
agreed  with  the  said  William  Beetson  for  licence,  powTer,  and  authority  to  make,  use, 
exercise,  and  vend  his  said  invention,  so  far  as  the  same  was  and  might  be  applicable 
to  stuffing-boxes  applicable  to  pumps ;  that  they  had  enjoyed  the  said  licence,  power, 
and  authority  so  [156]  granted  to  the  said  William  Beetson  as  aforesaid,  under  and 
by  virtue  of  the  said  agreement  with  the  said  William  Beetson  for  the  making  of  the 
same  thenceforth  hitherto,  and  under  and  by  virtue  of  the  said  agreement,  and  the 
licence,  power,  and  authority  thereby  granted,  had  made  and  sold  divers  large  quantities 
of  pumps  to  their  great  advantage  and   profit ;  and  that  the  alleged  grievances  in 
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the  declaration  mentioned  were  the  making,  using,  exercising,  and  vending  as  aforesaid 
the  said  improvements  in  pumps  for  which  the  said  letters  patent  were  so  granted  to 
the  said  William  Beetson  as  aforesaid,  and  the  said  licence,  power,  and  authority  were 
so  granted  to  the  defendants  as  aforesaid — verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes — that  it  was  no 
answer  to  an  infringement  of  the  plaintiff's  patent  that  the  defendants  worked  under 
a  licence  from  another  and  subsequent  patentee  ;  that  the  plea  contained  no  certain 
averment  that  the  invention  for  which  the  letters  patent  were  granted  to  Beetson  was 
the  same  as  the  invention  contained  in  the  plaintiff's  patent,  and  described  in  his 
specification  ;  that,  if  the  plea  meant  that  Beetson's  invention  was  the  same  as  the 
plaintiff's,  the  plea  was  bad  for  argumentativeness,  because  it  was  by  inference  only 
that  such  a  meaning  could  be  collected  from  it ;  that  if,  on  the  contrary,  the  plea  did 
not  mean  that  the  inventions  were  the  same,  it  was  equally  bad,  as  amounting  to  an 
argumentative  plea  of  not  guilty ;  and  that  the  plea  was  uncertain,  equivocal,  and 
ambiguous,  and  that  no  certain  or  direct  issue  could  be  taken  upon  it.     Joinder. 

Sir  T.  Wilde,  Serjt,  in  support  of  the  demurrer  (a).  The  plea  seems  intended  to 
raise  this  point — supposing  [157]  a  patent  granted  to  A.,  and  another  patent  granted 
to  B.  in  respect  of  the  same  subject-matter,  and  A.  afterwards  enters  a  disclaimer  as 
to  part  of  his  specification,  whether  A.'s  patent,  being  bad  until  corrected  by  the 
disclaimer,  is  avoided  by  that  of  B.  Now,  in  order  to  raise  this  point,  it  is  essential 
that  it  should  be  averred  in  the  plea  that  the  two  patents  are  for  the  same  thing. 
'  Improvements  in  the  pumps  "  would  cover  and  apply  to  "  improvements  in  lift-pumps." 
W  lien  taking  out  a  patent  for  improvements  in  engines,  it  is  not  necessary  to  describe, 
in  the  title,  to  what  particular  description  of  engines  the  improvements  are  applicable  : 
the  specification  will  shew  that.  The  plea  gives  no  account  of  Beetson's  patent  except 
trhat  appears  from  its  title — "  Improvements  in  water-closets  and  stuffing-boxes 
applicable  to  pumps  and  cocks."  There  is  no  averment  that  the  two  patents  are 
identical :  their  identity  cannot  be  predicated  from  their  titles  ;  and  there  are  no 
averments  in  the  plea  to  aid  us  in  coming  to  the  conclusion  that  they  are  the  same. 
[Erie,  J.  The  way  in  which  the  defendants  seek  to  make  out  the  identity  is  this  :  the 
plaintiff  says,  the  articles  made  and  sold  by  the  defendants  were  his  invention  ;  the 
defendants  say  they  were  Beetson's:  if  both  these  statements  are  true,  then  the  two 
patents  are  identical.]  That  would  render  the  plea  obnoxious  to  the  charge  of 
argumentativeness.  Again,  it  is  not  alleged  in  the  plea  that  Beetson's  patent  was 
granted  for  the  articles  made  by  the  defendants;  but  that,  before  the  making  and 
inrolling  of  the  plaintiff's  disclaimer,  a  patent  was  granted  to  Beetson,  that  Beetson 
[158]  licensed  the  defendants  to  use  his  invention,  and  that  they,  under  and  by  virtue 
of  that  licence,  made  and  sold  divers  large  quantities  of  pumps — not  saying  that  the 
pumps  made  and  sold  by  them  were  made  under  the  protection  of  Beetson's  patent. 
The  main  question,  however,  is,  what  is  the  effect  of  the  disclaimer !  Whether  it 
operates  retrospectively  to  make  the  patent  valid  from  the  date  of  its  giant  except  as 
to  actions  pending  at  the  time  of  the  disclaimer,  or  to  make  it  a  good  and  valid  patent 
only  from  the  time  of  the  disclaimer;  or,  in  other  words,  what  is  the  effect  of  the 
disclaimer'  upon  a  patent  granted  to  another  after  tin'  giant  of  the  original  patent  and 
before  the  date  of  the  disclaimer '!  [Tindal,  C.  .1.  How  does  it  appear  thai  Beetson's 
patent  was  granted  after  the  date  of  the  plaintiff's  patent  and  before  the  making  and  inrol- 
meiit  of  the  disclaimer  1  The  dates  are  all  under  a  videlicet,  which  is  very  inconvenient 
and  very  unnecessary;  for,  if  wrong,  the  dates  may  be  amended. |  It  does  appear  l>y  the 
plea,  and  not  under  a  videlicet,,  that  licet  son's  patent  bore  date  tin'  f>th  of  August,  1840: 
and  the  other  dates  are  sufficiently  ascertained.  The  infringement  is  alleged  i"  have 
taken  place  after  the  making  and  inrolmcnt  of  the  disclaimer j  Leaving  the  only 
question,  what  is  the  effect  of  the  intermediate  patent.  It  is  not  to  be  assumed  that 
the  plaintiff's  patent  is  bad  because  the  patentee  has,  from  abundant  and  perhaps 
Unnecessary  caution,  entered   a  disclaimer  as  to   pail  :   and  there  is  no  allegation    here 

(a)  The  points  marked  for  argument,  on  the  part  of  the  plaint  ill,  were  that  a 
licence  from  Beetson,  a  subsequent  patentee,  could  not  justify  an  infringement  by  the 
defendants  of  the  plaintiff's  patent  -that  the  plea  was  bad  tor  uncertainty,  and  also 
lor  argumentativeness — that  it  amounted  to  the  general   issue   -and  that  it  was  not 

alleged  in  the  plea  that  the  defendants  had  a  licence  from  Beetson  by  deed,  and  that. 
a  licence  not  under  seal  would  be  inoperative. 
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that  the  plaintiffs  patent  is  bad,  except  the  argumentative  one  that  Beetson's  is  valid. 
This  question  would  present  much  more  difficulty  but  for  the  statute  5  &  6  W.  4, 
c.  83,  s.  1,  which  expressly  provides  that  the  disclaimer  shall  not  be  evidence  in  any 
action  already  pending.  That  section  enacts  "  that  any  person  who,  as  grantee, 
assignee,  or  otherwise,  hath  obtained,  or  who  shall  hereafter  obtain,  letters  patent  for 
the  sole  [159]  making,  exercising,  vending,  or  using  of  any  invention,  may,  if  he  think 
fit,  enter  with  the  clerk  of  the  patent  of  England,  Scotland,  or  Ireland,  respectively, 
as  the  case  may  be, — having  first  obtained  the  leave  of  H.  M.'s  attorney-general  or 
solicitor-general  in  case  of  an  English  patent,  or  of  the  lord  advocate  or  solicitor-general 
of  Scotland  in  the  case  of  a  Scotch  patent,  or  of  H.  M.'s  attorney  -general  or  solicitor- 
general  for  Ireland  in  the  case  of  an  Irish  patent,  certified  by  his  fiat  and  signature — 
a  disclaimer  of  any  part  of  either  the  title  of  the  invention  or  of  the  specification, 
stating  the  reason  for  such  disclaimer ;  or  may,  with  such  leave  as  aforesaid,  enter 
a  memorandum  of  any  alteration  in  the  said  title  or  specification,  not  being  such 
disclaimer  or  such  alteration  as  shall  extend  the  exclusive  right  granted  by  the  said 
letters  patent ;  and  such  disclaimer,  or  memorandum  of  alteration,  being  filed  by  the 
said  clerk  of  the  patents,  and  inrolled  with  the  specification,  shall  be  deemed  and 
taken  to  be  part  of  such  letters  patent  or  such  specification  in  all  courts  whatever : 
provided  always,  that  any  person  may  enter  a  caveat,  in  like  manner  as  caveats  are 
now  used  to  be  entered,  against  such  disclaimer  or  alteration  ;  which  caveat  being  so 
entered  shall  give  the  party  entering  the  same  a  right  to  have  notice  of  the  application 
being  heard  by  the  attorney-general,  or  solicitor-general,  or  lord  advocate,  respectively  : 
provided  also  that  no  such  disclaimer  or  alteration  shall  be  receivable  in  evidence  in 
any  action  or  suit  (save  and  except  in  any  proceeding  by  scire  facias  (a)),  pending  at 
the  time  when  such  disclaimer  or  alteration  was  inrolled ;  but  in  every  such  action  or 
suit  the  original  title  and  specification  alone  shall  be  given  in  evidence,  and  deemed 
and  taken  to  be  [160]  the  title  and  specification  of  the  invention  for  which  the  letters 
patent  have  been  or  shall  have  been  granted  :  provided  also,  that  it  shall  be  lawful 
for  the  attorney-general,  solicitor-general,  or  lord-advocate,  before  granting  such  fiat, 
to  require  the  party  applying  for  the  same  to  advertise  his  disclaimer  or  alteration,  in 
such  manner  as  to  such  attorney-general,  or  solicitor-general,  or  lord-advocate,  shall 
seem  right,  and  shall,  if  he  so  require  such  advertisement,  certify  in  his  fiat  that  the 
same  has  been  duly  made."  [Cresswell,  J.  It  is  impossible  that  the  patent  can,  for 
all  purposes,  date  from  the  time  of  the  disclaimer ;  for,  in  that  case,  it  would  be  made 
to  date  from  a  time  after  the  public  have  become  acquainted  with  the  whole  matter.] 
That  affords  a  perfectly  unanswerable  argument.  What  is  the  effect  of  the  provision 
in  the  act  that  the  disclaimer  shall  be  deemed  and  taken  to  be  part  of  the  letters 
patent  or  specification  ?  That  the  alteration  is  supposed  to  be  written  into,  and  is  to 
be  looked  at  as  part  of  the  original  specification,  like  any  other  amendment  made  with 
competent  authority.  An  amendment  being  made,  no  inquiry  is  ever  instituted  as 
to  the  time  when  it  was  made.  And,  where  the  statute  says  that  the  disclaimer  or 
alteration  shall  not  be  receivable  in  evidence  in  any  action  or  suit  (save  and  except  in  any 
proceeding  by  scire  facias,)  pending  at  the  time  when  such  disclaimer  or  alteration  was 
inrolled,  does  not  that  carry  with  it  the  conclusion  that,  in  all  cases,  save  where  an 
action  is  pending,  the  specification  with  the  disclaimer  shall  be  evidence  ?  [Tindal,  C.  J. 
Probably  not  in  all  cases  and  for  all  purposes.  In  Perry  v.  Skinner  (2  M.  &  W.  471) 
it  was  held  by  the  court  of  Exchequer,  that,  where  a  patent  is  originally  void,  but  is 
amended  under  the  5  &  6  W.  4,  c.  83,  by  filing  a  disclaimer  of  part  of  the  invention, 
[161]  that  act  has  not  a  retrospective  operation,  so  as  to  make  a  party  liable  for  an 
infringement  of  the  patent  prior  to  the  time  of  entering  such  disclaimer.]  If  Beetson's 
patent  be  for  the  same  invention  as  the  plaintiff's  originally  was,  and  the  plaintiffs 
patent  be  bad,  Beetson's  cannot  be  good.  [Cresswell,  J.  Your  argument  will  apply 
much  more  cogently  if  the  fact  be  that  Beetson's  patent  was  taken  out  after  the  inrol- 
ment  of  the  specification  of  the  plaintiff's  patent :  but  the  date  of  the  inrolment  is 
laid  under  a  videlicet.  Suppose,  by  reason  of  the  non-inrolment  of  a  specification, 
the  first  patent  becomes  void,  would  that  be  such  a  publication  as  would  avoid  a 
patent  subsequently  taken  out  for  the  same  purpose  1  ]  Certainty  not :  the  first  patent 
would  have  died  a  natural  death  from  non-performance  of  the  condition  subsequent. 

(a)  As  to  the  proceeding  by  sci.  fa.  to  repeal  letters  patent,  see  Smith  v.    Upton. 
6  Mann.  &  Gr.  251,  and  notes  to  that  case. 
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It  is  clear  that  this  patent  and  the  disclaimer  must  take  effect  from  the  original  grant. 
The  plea  is  altogether  uncertain.  If  the  plaintiff's  patent  is  to  date  from  the  disclaimer, 
the  infringement  was  subsequent :  if  it  be  said  that  the  plaintiff's  patent  is  void  by 
reason  of  the  grant  to  Beetson,  the  plea  is  bad  for  not  shewing  that  the  two  patents 
arc  identical,  or  that  that  which  the  defendants  have  done  they  have  done  under  the 
protection  of  Beetson's  patent.  [Erie,  J.  The  plea  in  effect  is,  that  the  plaintiff's 
patent  is  void  quoad  Beetson.]  It  is  impossible  to  say  that  a  patent  is  void  as  against 
a  subsequent  patentee,  and  good  as  to  the  rest  of  the  world. 

Byles,  Serjt.  (with  whom  was  Webster),  contra  (a).  The  plea  is  good  in  substance 
and  in  form.  The  case  [162]  falls  within  the  very  terms  of  the  decision  in  Perry  v. 
Skinner.  It  was  contended  there,  as  it  has  been  here,  that  the  disclaimer  under  the 
Ntatute  5  <fc  6  W.  4,  c.  83,  s.  1,  had  a  retrospective  operation.  But  Lord  Abinger,  C.  B., 
said  :  "  It  cannot  be  doubted  that  the  act  of  parliament  is  obscurely  worded  ;  and  we 
are  now  called  upon  to  put  an  interpretation  upon  it.  The  act  would  be  unjust  if  it 
made  a  man  who  was  acting  consistently  with  the  law  at  a  certain  time,  subsequently 
a  wrong-doer  by  relation.  We  never  can  presume  that  such  was  the  intention  of  the 
legislature  :  and  we  are  not  at  liberty  to  construe  a  doubtful  act  by  any  such  presump- 
tion. The  only  argument  that  can  be  offered  is  upon  the  proviso,  which  says  '  that  no 
disclaimer  shall  be  receivable  in  any  action  or  suit  pending  at  the  time  when  such 
disclaimer  was  inrolled.'  We  consider  the  sound  way  of  interpreting  that  is,  that  it 
shews  the  legislature  did  not  intend  to  make  a  person  a  wrong-doer  by  relation  ; 
because  it  did  not  presume  that  any  man  would  have  the  courage  to  bring  an  action, 
after  he  had  actually  disclaimed,  for  an  infringement  of  a  patent  long  before  such 
disclaimer  was  thought  of.  The  intention  of  the  legislature  doubtless  was,  that  he 
should  not  have  the  benefit  of  the  disclaimer  as  to  infringements  gone  by  long  before 
such  disclaimer  was  made."  And  Parke,  B.,  added  :  "  The  rule  by  which  we  are  to  be 
guided  in  construing  acts  of  parliament  is,  to  look  at  the  precise  words,  and  to  construe 
them  in  their  ordinary  sense,  unless  it  would  lead  to  any  absurdity  or  manifest 
injustice  ;  and,  if  it  should,  so  to  vary  and  modify  them  as  to  avoid  that  which  it 
certainly  could  not  [163]  have  been  the  intention  of  the  legislature  should  be  done. 
Now,  if  the  construction  contended  for  by  Mr.  Kotch  was  to  be  considered  as  the 
right  construction,  it  would  lead  to  the  manifest  injustice,  of  a  party  who  might  have 
put  himself  to  great  expense  in  the  making  of  machines  or  engines,  the  subject  of  the 
giant  of  a  patent,  on  the  faith  of  that  patent  being  void,  being  made  a  wrong-doer  by 
relation.  That  is  an  effect  the  law  will  not  give  to  any  act  of  parliament,  unless  the 
words  are  manifest  and  plain.  We  must  engraft,  therefore,  a  modification  upon  tin- 
words  of  the  act  in  this  case  for  the  purposes  of  its  construction,  and  read  it  as  though 
it  had  been  'shall  be  deemed  and  taken  as  part  of  the  said  letters  patent,  iVc,  from 
thenceforth,'  so  as  not  to  make  the  defendant  a  wrong-doer.  The  only  doubt  arising 
in  this  case,  is,  from  the  words  of  the  proviso;  but  we  cannot  think  the  legislature 
meant  to  do  so  unjust  a  thing  as  to  restrict  a  party  from  doing  that  which  he  has  a 
lawful  right  to  do  ;  and  therefore,  though  there  is  some  obscurity  in  the  words  of  the 
act,  we  arc  bound  to  put  a  reasonable  construction  upon  them  ;  and,  undoubtedly,  the 
effect  of  it  is  to  make  the  patent  good  for  the  future."  Where  the  patent,  as  Originally 
specified,  is  bad,  no  action  can  be  maintained  for  an  infringement  between  the  grant  of 
the  original  patent  and  its  reformation  by  the  disclaimer,  It  is  alleged  in  the  plea,  and 
admitted  by  the  demurrer,  that  a  third  party  has  taken  out  a  valid  patent  for  the  same 
invention.  On  whom  lies  the  burthen  of  proving  the  validity  or  the  invalidity  of  the 
original  patent?  Clearly  not  on  the  defendant  in  the  firsi  instance.  The  plaintiff 
commences  his  declaration  in  the  usual  form,  by  stating  himself  to  be  the  true  and 
first  inventor  of  the  invention  as  originally  specified  :  lie  states  thai  he  is  the  true 
and   first  inventor  "of  so  much  of  certain  improvements  in  pumps  mentioned  in  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were--  that  the 
rights  of  the  plaintiff  (if  any)  dated  from  t  he  entry  of  the  disclaimer  and  memorandum 
of  alteration,  and  not  from  the  granting  of  the  original  letters  patent  that  no  letters 
patent  were  ever  granted  for  the  invention  of  which  an  infringement  was  alleged  in 
the  declaration — that  the  declaration  was  insufficient,  and  dill  not  shew  any  caUBS  OJ 
action  or  any  infraction  of  the  privilege  granted  to  the  plaintiff  by  the  letters  patent 
therein  mentioned —and  that  the  plaintiffs  patent  was  altogether  void  until  tic  entry 
of  the  disclaimer. 
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letters  patent  thereinafter  stated,  as  was  not  [164]  thereinafter  mentioned  to  have 
been  disclaimed  by  him."  If  the  plaintiff  had  been  declaring  on  the  original  patent, 
the  absence  of  an  averment  that  he  was  the  true  and  first  inventor  would  have  been 
fatal  on  general  demurrer ;  for,  all  patents  being,  by  the  statute  of  James,  prima  facie 
void,  the  plaintiff  must  bring  himself  within  the  exception.  Assuming,  then,  that  the 
plaintiff's  patent  was  bad  originally  for  claiming  too  much,  Beetson  has  taken  out 
another  patent  for  an  invention  which  includes  within  it  so  much  of  the  plaintiff's 
patent  as  the  breach  consists  of.  How  does  it  appear  here  that  the  alleged  infringe- 
ment was  subsequent  in  point  of  date  to  the  disclaimer,  the  dates  being  under  a 
videlicet  ?  The  effect  of  the  videlicet  is  much  discussed  in  the  notes  to  Daki7i's  case 
(2  Wms.  Saund.  290  a.).  [Tindal,  C.  J.  The  insertion  of  a  videlicet  does  not  make 
that  which  was  a  material  averment  immaterial.  Of  all  things,  the  date  of  a  record  is 
most  material.]  Then,  is  the  plea  bad  for  any  of  the  causes  of  demurrer  specially 
assigned  1  The  first  cause  assigned  is,  that  the  plea  contains  no  certain  averment  that 
the  invention,  for  which  the  letters  patent  were  granted  to  Beetson,  was  the  same  as 
the  invention  contained  in  the  plaintiff's  patent,  and  described  in  his  specification.  The 
defendants  do  not  say  it  is  the  same :  they  merely  say  that  the  one  is  included  in  the 
other — that  the  alleged  infringement  was  a  thing  they  had  a  right  to  do  under  the 
licence  granted  to  them  by  Beetson.  Another  ground  of  demurrer  is,  that,  if  the  plea 
means  that  Beetson's  invention  is  the  same  as  the  plaintiff's,  it  is  bad  for  argumenta- 
tiveness. This,  however,  is  not  sufficiently  precise  and  specific.  Bv  a  rule  of  court 
made  in  1654  (Mich.  1654,  §  20.  Peacock's" Rules  (C.  P.),  p.  23),  it  is  provided,  "  that, 
according  to  the  statute  of  27  of  Eliz.  (c.  5),  upon  demurrers,  the  causes  be  specially- 
assigned,  and  not  involved  with  general  [165]  unapplied  expressions  of  double,  negative 
pregnant,  uncertain,  wanting  form,  and  the  like,  but  to  shew  specially  wherein,  that 
the  other  party  may  (as  the  case  shall  require)  either  join  in  demurrer,  or  amend, 
paying  costs,  or  discontinue  his  action."  And  this  rule  was  recently  acted  upon  by  the 
court  of  Queen's  Bench  in  Smith  v.  Clench  (2  Q.  B.  835). 

Sir  T.  Wilde,  Serjt.,  in  reply.  The  judgment  of  the  court  of  Exchequer  in  Perry. 
v.  Skinner,  which  seems  to  be  rather  making,  than  construing,  the  law,  does  not  affect 
the  present  question. 

Tindal,  C.  J.  The  question  in  this  case  arises  upon  a  special  demurrer  to  the 
last  plea  pleaded  by  the  defendants  to  a  declaration  which  alleges  a  patent  granted 
to  the  plaintitt'  for  certain  improvements  in  pumps,  and  a  subsequent  disclaimer  by 
him,  under  the  statute,  of  part  of  his  specification  :  and  the  question  is,  whether  the 
plea  is  a  good  or  a  bad  one.  The  judgment  I  have  formed  of  the  plea  is,  that  it  is 
bad.  To  make  it  a  good  plea,  it  must  both  confess  and  avoid  the  matters  charged  in 
the  declaration.  Now,  the  confession,  to  be  a  good  one,  must  be  a  confession  that 
the  defendants  have  infringed  that  part  of  the  plaintiff's  patent  which  remains  valid. 
Admitting,  for  argument's  sake,  that  there  is  a  sufficient  confession,  it  appears  to  me 
that  nothing  is  alleged  in  the  plea  that  amounts  to  an  avoidance,  of  the  plaintiff's 
patent.  It  is  said  that  the  plaintiff's  patent,  as  it  originally  stood,  was  void  in  law : 
but  there  is  no  allegation  in  the  plea  that  the  patent  was  void,  unless  the  statement 
of  the  disclaimer  and  of  the  grant  of  another  patent  to  Beetson,  amounts  to  such  an 
allegation.  Now,  I  never  can  consider  that  the  entering  [166]  of  a  disclaimer  as  to 
part  of  a  specification,  necessarily  imports  that  the  patent  is  bad.  The  object  of  that 
proceeding  is,  not  merely  to  set  right  the  description  of  the  alleged  invention  where 
it  is  known  to  be  wrong,  but  to  obviate  any  doubt  that  may  arise  on  the  specification 
as  inrolled.  Then,  is  the  patent  void  by  reason  of  the  subsequent  giant  to  Beetson  ' 
The  plaintiff's  patent  appears  to  have  been  granted  on  the  4th  of  March,  1837,  Beetson's 
patent  on  the  5th  of  August,  1840,  and  the  disclaimer  was  entered  on  the  1st  of 
March,  1844.  Does  it  necessarily  appear  that  the  grant  of  the  patent  to  Beetson  in 
1840  makes  the  precedent  patent  granted  to  the  plaintiff  void  in  law?  It  appears  to 
me  that  no  such  inference  can  arise  upon  this  record.  Taking  the  plaintiff's  original 
patent  and  specification  with  the  qualification  engrafted  upon  it  by  the  subsequent 
disclaimer,  we  must,  upon  this  record,  assume  that  Beetson's  patent  was  taken  out 
for  the  same  invention  as  the  plaintiff's  ;  and  therefore  that  Beetson's  patent  is  void 
in  law,  not  perhaps  for  all  purposes,  but  that  upon  this  record  Beetson's  patent  cannot 
be  held  to  be  a  good  one  ;  and,  if  so,  there  is  nothing  in  the  plea  that  necessarily 
avoids  the  patent  granted  to  the  plaintiff.  I  am,  therefore,  of  opinion  that  the  plaintiff 
is  entitled  to  judgment. 
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Cresswell,  J.(b)>.  I  also  think  the  plaintiff  must  have  judgment  on  this  plea.  It 
is  not  contended  that  the  plaintiff  has  not  shewn  a  good  cause  of  action,  so  far  as  the 
declaration  is  concerned.  It  must  be  taken  that  the  plea  has  confessed  the  matters 
charged  in  the  declaration  ;  otherwise  it  would  amount  to  not  guilty  only,  and  would 
lie  bad  mi  that  ground.  Taking  it,  then,  to  be  a  plea  in  confession,  it  seeks  to  avoid 
the  effect  of  [167]  that  confession  by  shewing  a  patent  granted  to  a  third  person  for 
something  that  involves  the  plaintiff's  alleged  invention.  In  the  first  place,  does  the 
plea  shew  a  valid  patent  granted  to  Beetson  \  I  think  it  docs  not.  It  appears  that 
Beetson's  patent  was  taken  out  some  years  after  the  plaintiff's  patent.  The  plaintiff's 
patent  is  stated  to  have  been  taken  out  on  the  4th  of  March,  1837,  and  his  specifica- 
tion is  stated  to  have  been  inrolled  within  six  calendar  months  ;  and  that  is  not  denied. 
No  addition  is  made  to  that  specification.  The  subject-matter  of  the  plaintiff's  inven- 
tion is  therefore  made  known  to  the  public  in  1837.  Beetson  subsequently,  viz.  in 
1840,  takes  out  a  patent  in  respect  of  an  invention  that  had  been  previously  disclosed 
to  the  public  by  the  inrolment  of  the  plaintiff's  specification.  Therefore  Beetson's 
patent  is  bad.  But,  assuming  Beetson's  patent  to  be  valid,  then  come  the  objections 
in  point  of  form.  My  brother  Byles  contends  that  the  plea  is,  in  substance,  a  denial 
of  novelty  in  the  plaintiff's  invention.  If  so,  it  is  a  very  roundabout  one:  it  is  an 
argumentative  assertion  of  the  identity  of  the  two  patents,  whence  a  conclusion  is 
argumentatively  drawn  that  the  plaintiff's  invention  is  not  new.  It  is  hardly  necessary 
to  say  any  thing  as  to  the  operation  of  the  disclaimer.  But  I  incline  to  think  that 
the  words  "from  thenceforth"  may  very  well  be  introduced  into  the  clause  in  the 
manner  suggested  in  the  judgment  of  Parke,  B.,  in  Perry  v.  Skinner,  so  as  to  avoid  a 
construction  that  would  make  a  party  a  wrong-doer  by  relation. 

Erle,  J.  I  concur  with  my  lord  and  my  brother  Cresswell  in  thinking  that  there 
should  Ik;  judgment  for  the  plaintiff  on  this  plea.  Taking  it  in  the  most  favourable 
view  fin-  the  defendants,  still  I  think  there  is  abundant  ground  for  holding  the  plea 
bad.  It  appears  to  me,  that,  where  a  disclaimer  is  entered  as  to  part  of  [168]  a  patent, 
the  amended  patent  has  all  the  incidents  of  a  valid  patent  from  the  date  of  the 
original  grant.  It  is  amended,  for  all  purposes  subsequent  to  the  disclaimer.  The 
grievances  charged  in  the  declaration  were  things  done  in  breach  of  the  plaintiffs 
patent. 

Judgment  for  the  plaintiff(a)2. 

Manning  and  Another  v.  Ibving.    Jan,  22,  1845. 

[S.  C.  in  error,  2  C.  B.  784 :  in  House  of  Lords,  6  C.  P..  391  ;   1  II.  L.  ('.  286  ;  9  E.  R. 
766  (with  note  to  which  add  The   Main,  [1894]  I'.   328;   Sailing  Ship  IHairmore 
Company  v.  Mam/lie,  [18i)8]  A.  C.  5!i!>  ;  S.  S.  Ilitluwnil  Coiiijiany  v.   Martin, 
2   K.  B.  905;  [1902]  A.  C.  521;  Angel  v.  Merchants' Insurance  Company, 
1  K.  B.  816.] 

A  policy  was  effected  in  June,  1843,  upon  a  ship  (originally  built  for  the  East 
India  Company's  service)  valued  at  17,5001.,  at  and  from  China  to  Madias,  and 
back   to  China.      The   vessel  was   purchased   by   the   plaintiffs   in    L839   for    Ll,0001. 

During  the  voyage,  the  vessel  was,  by  a  peril  insured  against,  dismasted ;  and  by 

the  wreck  of  the  masts  and  rigging  falling  over  the  ship's  sides  and  striking  under 
her  hull,  her  copper  and  sheathing  were  much  injured.  The  necessary  expenditure 
to  repair  the  damages  so  sustained  by  the  ship,  and  to  refit  hci  masts,  sails  and 
spars,  rigging,  and  sheathing,  &c,  so  as  to  render  her  Beaworthj  for  the  voyage 
insured,  would  have  amounted  to  not  less  than  lo,500l. ;  and,  if  such  expenditure 
had  been  incurred,  the  ship  would  nave  been  worth  a  Bum  not  exceeding  90001. 

During  the  hurricane  the  vessel  made  no  more  water  than  usual  ;  and  upon  evunma 

i hni  nf  the  ship  at  Calcutta,  the  hull  did  nut  appear  to  be  injured,  and  the  ship 

appeared  lobe  sound  in  all  other  respects  than  those  above  incut  ioiied  :  "  —  1  leld, 
uiion  a  special  case  reserved,  that  the  underwriters  were  Liable  as  tor  a  total  loss. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiffs,  managing  owners  of  a 
vessel  called  the  "(icneral  kvd."  against   the  defendant,  one  of  the  directors  and 

(a)1  Maule,  .1.  was  absent.  («)'-  Vide,  Stead  \.  Cary,  po  I 


1901] 
1903] 
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chairman  of  the  Alliance  Marine  Insurance  Company,  under  the  provisions  of  an  act 
of  parliament,  making  the  company  liable  to  be  sued  in  the  name  of  their  chairman. 
The  first  count  was  upon  a  policy  of  insurance  for  30001.,  duly  subscribed  on  behalf 
of  the  company  upon  ship  valued  at  17,5001.,  at  and  from  China  to  Madras,  while 
there,  and  back  to  China,  not  east  of  Hong  Kong,  with  leave  to  call  at  the  Straits  ;  and 
[169]  averred  a  loss  by  perils  of  the  sea.  The  second  count  was  for  money  paid,  the 
third  for  money  had  and  received,  the  fourth  for  interest,  the  fifth  on  an  account 
stated.  The  defendant  pleaded  to  the  first  count,  that  the  vessel  was  not  wholly  lost, 
in  manner  and  form,  &c.  and  to  the  last  four  non  assumpsit ;  upon  both  of  which  pleas 
issue  was  joined. 

At  the  trial,  before  Cresswell,  J.,  at  Guildhall,  at  the  sittings  after  Trinity  term, 
1844,  a  verdict  was  found  for  the  plaintiffs,  damages  30001.,  subject  to  the  following 
case : — 

The  plaintiff's  vessel,  the  "General  Kyd,"  of  1318  tons,  had  been  originally  built 
for,  and  employed  in,  the  trade  of  the  East  India  Company,  whilst  the  company 
retained  its  trading  privileges,  and  had  been  built  at  a  very  great  expense ;  and 
in  consequence  of  the  company  ceasing  to  trade,  upon  the  alteration  of  their  charter, 
the  "General  Kyd,"  and  all  other  ships  of  the  same  class,  ceased  to  be  in  demand. 

The  plaintiffs  purchased  the  vessel  in  1839,  for  11,0001. 

The  policy  in  question  was  effected  by  the  plaintiffs  in  June,  1843 ;  and  at  that 
time,  according  to  advices,  from  the  purser  of  the  ship,  then  in  China,  the  cost  of  the 
vessel  to  them,  including,  however,  wages  and  other  matters  not  constituting  part  of 
the  permanent  value  of  the  ship,  amounted  to  17,5001.,  the  value  in  the  policy. 

No  insurance  was  effected  by  the  plaintiffs  on  the  freight  of  the  said  ship  on  the 
voyage  insured. 

The  vessel,  upon  former  voyages,  had  been  frequently  insured  at  the  same  or  a 
higher  valuation,  and  was  known  to  the  defendants  to  have  been  in  the  service  of  the 
East  India  Company. 

The  ship  sailed  on  the  voyage  insured,  from  Singapore,  on  the  25th  of  April,  1843, 
and  in  the  course  of  such  voyage  arrived  in  the  Madras  Roads  upon  the  18th  of  [170] 
May  following,  for  the  purpose  of  taking  in  a  cargo  of  cotton,  which  was  purchased 
and  provided  for  shipment  on  behalf  of  her  owners. 

On  the  21st  of  May,  1843,  whilst  so  lying  in  the  Madras  Roads,  the  vessel  was 
carried  out  to  sea  in  ballast  by  a  violent  hurricane  ;  and  on  the  following  day,  during 
the  gale,  and  whilst  still  at  sea,  she  was  dismasted,  and  by  the  wreck  of  the  masts, 
sails,  and  rigging  falling  over  the  ship's  sides,  and  getting  and  striking  under  the 
hull,  the  copper  and  wood  sheathing  on  the  bottom  of  the  vessel  was  much  injured. 

In  order  to  save  the  vessel,  and  for  the  preservation  of  the  crew,  she  was  necessarily 
carried  into  Calcutta. 

The  necessary  expenditure  to  repair  the  damages  sustained  by  the  ship,  and  to  refit 
her  masts,  sails,  and  spars,  rigging,  copper  and  wood  sheathing,  and  other  things,  so 
as  to  render  her  seaworthy  for  the  voyage  in  question,  would  have  amounted  to  a 
sum  of  not  less  than  10,5001. 

If  such  expenditure  had  been  incurred,  the  ship  would  have  been  worth  (either  in 
England  or  Calcutta)  a  sum  not  exceeding  90001. ;  and  such  would  have  been  her 
marketable  value  if  put  up  for  sale  in  that  state  of  repair,  either  at  the  period  of  effecting 
the  policy,  or  just  before  the  damage,  or  at  the  time  at  which  the  repairs  would  have 
been  completed. 

During  the  hurricane  the  vessel  made  no  more  water  than  usual ;  and,  upon 
examination  of  the  ship  at  Calcutta,  the  hull  did  not  appear  to  be  injured,  and  the 
ship  appeared  to  be  sound  in  all  other  respects  than  those  above  mentioned. 

The  vessel,  upon  her  arrival  in  Calcutta,  was  put  into  dock  for  survey  and  examina- 
tion. She  was  surveyed  four  times,  on  the  several  dates  following — 2nd  of  June, 
9th  of  June,  3rd  of  July,  and  7th  of  July,  1843. 

Upon  the  survey  held  on  the  2nd  of  June,  the  sur-[171]-veyors  recommended  that 
the  vessel  should  be  docked  for  further  examination,  and  in  the  mean  time  spars 
should  be  procured  for  masts,  yards,  &e.,  on  the  most  reasonable  terms ;  also  that 
estimates  should  be  obtained  from  the  various  ship-chandlers  and  others  for  the 
supply  of  the  stores  required  to  replace  the  "  General  Kyd  "  in  the  same  position  as 
before  the  hurricane. 

Upon  the  survey  held  on  the  3rd  of  July,  1843,  the  surveyors  recommended  the 
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copper  and  sheathing  to  be  stripped  off  the  bottom,  and  that  it  should  be  dubbed 
down  bright  from  the  gunwale  to  the  keel,  to  ascertain  whether  or  not  the  ship  had 
received  any  further  injury  in  her  bottom  from  the  wreck  of  the  masts. 

Upon  the  survey  held  on  the  7th  of  July,  1843,  the  surveyor  reported  that  the 
ship  had  experienced  very  severe  weather,  having  been  blown  out  of  the  Madras  Roads, 
after  which  she  encountered  one  of  those  violent  gales  of  wind,  or  hurricanes,  which 
prevail  in  the  Bay  of  Bengal  during  the  month  of  May,  which  reduced  the  hull  to  a 
complete  wreck,  the  main-mast  and  mizen-mast  breaking  off  below  the  hounds,  the 
fore-mast  and  bow-sprit  badly  sprung ;  in  fact  so  crippled  was  the  ship  in  masts 
and  yards  as  to  require  nearly  the  whole  of  them  to  be  renewed ;  that  the  examina- 
tion of  the  hull  which  he  had  been  enabled  to  make  on  the  upper  deck,  gun  or 
middle  deck,  orlop,  and  hold,  shewed  that  the  said  ship  had  not  worked  on  her 
fastenings ;  that  the  closeness  of  all  the  butts,  scarples,  and  edges  of  the  planks, 
shewed  not  the  slightest  movement ;  and  that  the  beam-ends,  knees,  and  bolts  seemed 
to  be  nearly  in  the  same  state  as  when  first  forged  and  fastened  ;  that  equally  so  was 
the  hull  on  the  outside,  as  regarded  the  topsides  and  wales ;  and  that,  judging  from 
the  bottom  plank,  where  the  copper  and  sheathing  had  been  torn  off  by  the  wreck  of 
the  masts,  the  seams  were  in  a  most  perfect  state  ;  that  the  keel  of  the  said  ship  was 
remarkably  [172]  straight  for  a  vessel  of  her  age,  having  only  four  inches  camber  in 
thirty  feet  from  the  fore  post ;  that,  aft  from  that  length  to  the  stern  post,  it  formed 
nearly  a  horizontal :  a  similar  sized  ship  built  in  Europe  of  oak  and  fir,  tree-nailed 
fastened,  would  in  all  probability,  when  from  twelve  to  fifteen  years  old,  have  cambered 
fifteen  to  eighteen  inches.  The  blocks  were  not  cut  into,  which  shewed  that  the  keel 
had  not  moved  since  the  said  ship  was  docked. 

The  said  last-mentioned  surveyor  recommended  that  the  bottom  of  the  said  ship 
should  be  stripped,  the  copper  and  sheathing  being  much  injured  by  the  masts, 
thoroughly  overhauled,  dubbed  bright,  and,  if  it  proved,  as  he  expected,  free  from 
decay,  it  should  be  well  caulked,  felted,  sheathed,  and  coppered ;  that  the  channels 
and  chain-plates  should  be  partly  renewed  and  repaired ;  that  the  masts  and  vards 
should  be  completed,  and  the  wales,  topsides,  and  decks  caulked,  with  sundry  tripling 
jobs  to  be  done  about  the  hull ;  after  which  the  said  last-mentioned  surveyor  reported 
that  the  said  ship,  as  regarded  hull,  masts,  and  yards,  would  be  fit  for  sea,  and  a  good 
sea  risk  to  any  part  of  the  world. 

The  said  ship  was  built  at  Calcutta  about  thirty  years  before  that  time,  of  the  best 
materials,  and  was  most  expensively  fastened  with  copper  from  the  keel  to  the  wales, 
and  in  the  upper  works  with  iron. 

Estimates  were  procured  after  the  surveys,  of  the  costs  of  the  necessary  repairs 
and  refittings,  to  render  the  ship  seaworthy  as  before  mentioned  ;  and  such  cost  would 
have  amounted  to  the  sum  before  mentioned. 

After  such  repairs  the  vessel  would  not  have  been  a  worse  ship  than  before,  unless 
it  had  been  discovered  iii  the  course  of  such  repairs  thai  the  vessel  had  received  any 
further  injuiy  in  her  bottom  from  the  wreck  of  the  masts.  Some  materials  for  repairing 
the  vessel  were  [173]  procured  by  the  master,  and  some  repairs  were  commenced, 
but  were  afterwards  discontinued.  Those  repairs  were  principally  for  the  purpose 
of  protecting  the  vessel  from  sustaining  additional  damage  ;  and  masts,  spars,  sails, 
and  other  articles  were  also  purchased  for  the  purpose  of  proceeding  to  effective 
repairs. 

On  the  10th  of  October,  1843,  on  receipt  of  information  of  the  extent  of  damage 
and  repairs  required  (as  stated  in  the  surveys  and  estimates),  an  abandonment  of 
the  vessel  was  duly  made  to  the  underwriters,  which  tho  underwriters  refused  to 
accept. 

The  vessel  has  not  since  been  repaired. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  circumstances, 

the  defendants  were  liable  as  for  a  total  loss.     If  the  court  shall  I f  thai  opinion, 

interest  is  to  be  added  to  the  amount,  if  the  court  shall  be  pleased  to  put  itself  in  the 
situation  of  a  jury,  and  shall  think  it-  lit  t  hat  interest  should  be  allowed,  If  the  mini 
shall  be  of  opinion  that  the  loss  was  an  average  loss,  and  not  a  total  loss,  the  verdict 
is  to  be  entered  for  an  amount  of  damages  to  be  estimated  out  of  court,  in  a  mode 
agreed  upon  between  the  parties.  Either  party  is  to  be  at  liberty,  upon  the  argument; 
to  refer  to  the  pleadings,  and,  with  the  permission  of  the  court,  to  turn  the  case  into 
a  special  verdict. 
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Sir  T.  Wilde,  Serjt.  (with  whom  was  Greenwood),  for  the  plaintiff  (a).  Upon  the 
facts  stated  in  the  special  case,  the  defendants  are  liable  as  for  a  total  loss.  It  appears 
that,  in  the  course  of  the  voyage,  the  vessel,  by  a  peril  insured  against,  sustained  damage 
to  such  an  extent,  [174]  that  she  was  no  longer  capable  of  being  used  as  a  ship  without 
an  outlay  of  10,5001.,  which  would  exceed  by  15001.  her  value  when  repaired.  It  has 
been  so  repeatedly  decided  that  the  underwriters  are  liable  as  for  a  total  loss,  where 
the  vessel  is  by  perils  of  the  sea  reduced  to  such  a  state  as  to  be  no  longer  available 
as  a  ship  but  at  an  expense  which  no  prudent  owner,  if  uninsured,  would  incur,  that 
it  would  be  idle  to  argue  the  point  in  a  court  of  co-ordinate  jurisdiction.  The  principal 
ease  upon  the  subject  is  that  of  Allen  v.  Sugrue  (8  B.  &  C.  561,  3  Mann.  &  R.  9),  to 
which  may  be  added  Young  v.  Turing  (2  Mann.  &  Gr.  593,  2  Scott,  N.  R.  752).  Nor 
does  the  circumstance  of  the  value  being  stated  in  the  policy  make  any  difference  : 
the  cases  of  Allen  v.  Sugrue  and  Young  v.  Turin;/  both  arose  upon  valued  policies. 
[Maule,  J.  The  value  stated  in  the  policy  can  have  no  bearing  on  the  question.]  The 
court  called  upon 

Channel],  Serjt.  (with  whom  was  L.  J.  Brown),  for  the  defendant.  Admitting 
the  force  of  the  decisions  adverted  to,  the  defendant  is  desirous  of  reviewing  them 
before  a  court  of  error.  [Cresswell,  J.,  referred  to  Cambridge  v.  Anderion  (2  B.  &  C. 
691,  4  J ».  &  R.  203,  R.  &  M.  60,  1  C.  &  P.  213),  and  Sir  T.  Wilde,  to  Bead  v.  Bonham 
(3  Brod.  &  Bingh.  147  ;  6  J.  B.  Moore,  397),  as  authorities  for  the  same  position.] 
In  Allen  v.  Sugrue,  the  vessel,  which  was  valued  in  the  policy  at  20001.,  received  damage 
by  perils  of  the  sea,  which  could  have  been  repaired  for  14501.  ;  but  the  jury  found 
that  she  was  not  worth  repairing  :  and  it  was  held  that  this  was  a  total  loss,  and  that 
the  assured  were  entitled  to  recover  the  sum  at  which  the  vessel  was  valued  in  the 
policy.  And  in  Young  v.  Turing,  the  ship  "Eliza"  (Dutch  built),  valued  at  80001., 
was  insured  at  [175]  and  from  Rotterdam  to  Java  and  Sumatra,  and  back  again  to 
a  port  in  Holland  :  in  the  course  of  her  voyage  she  was  stranded  on  the  Goodwin 
Sands,  and  plundered  :  she  was  afterwards  removed,  and  ultimately  brought  to  London, 
and  notice  of  abandonment  given  to  the  underwriters  :  it  appeared,  that,  just  before 
the  "  Eliza  "  was  cast  away,  she  was  worth  58331.  :  that  her  value  as  she  lay  was  7001.  ; 
and  that  the  salvage  was  4201.  :  it  was  proved  by  English  witnesses  that  the  expenses 
of  repairing  the  ship  in  England  would  be  46151.  ;  that,  if  she  had  been  entitled  to  a 
British  register,  she  would  have  been  worth,  when  repaired,  from  45001.  to  47001.  ; 
and  that,  if  she  had  been  a  British  ship,  it  would  have  been  prudent  for  a  British 
owner  to  repair  her  :  it  was  proved  by  Dutch  witnesses,  that  the  expense  of  repairing 
her  in  Holland  would  have  been  far  greater,  and  that  her  value  when  repaired  in 
Holland  would  not  have  exceeded  29151.  :  it  was  also  proved  that  the  trading 
companies  in  Holland  will  not  employ  a  vessel  that  has  been  stranded  in  the  manner 
in  which  the  "Eliza"  was  stranded,  however  perfectly  she  may  have  been  repaired, 
and  that  this  circumstance  would  affect  her  value  in  Holland  :  the  judge  in  his  summing 
up,  told  the  jury  that,  in  considering  whether  this  was  the  case  of  a  partial  or  a  total 
loss,  they  ought  not  to  take  into  account  the  value  in  the  policy  ;  and  that,  in 
considering  the  same  question,  they  ought  to  look  at  all  the  circumstances  attending 
the  ship,  and  to  judge  whether,  under  all  those  circumstances,  a  prudent  owner,  if 
uninsured,  would  have  declined  to  repair  the  ship  ;  and,  if  so,  they  might  find  it  a 
case  of  total  loss.  Upon  a  bill  of  exceptions  tendered,  this  direction  was  held  to  be 
correct.  In  the  present  case,  the  court  is  asked  to  decline  to  infer  from  the  facts 
stated,  that  a  prudent  owner,  if  uninsured,  would  not  have  repaired  the  vessel.  [176] 
It  appears  that  the  ship  was  dismasted  in  a  hurricane,  and  that,  though  somewhat 
damaged  in  her  sheathing,  her  hull  was  altogether  uninjured  ;  and  that  the  expense 
of  repairing  her  would  exceed,  by  15001.,  her  marketable  value  when  repaired.  But 
it  also  appears  that  the  plaintiffs  had  bought  her  for  11,0001.  And  it  may  be  that  a 
vessel  is  worth  more  to  her  owners  than  her  mere  market  value.  It  is  also  to  be 
observed,  that  the  plaintiffs  themselves  have  invariably  treated  her  as  worth  more 
than  10,5001.  :  and  she  was  valued  in  the  policy  at  17,5001.,  at  which,  or  a  higher, 
value  she  had  frequently  before  been  insured.     There  is  no  suggestion  by  any  surveyor 

(a)  The  plaintiffs'  point  (more  general  than  the  statement  of  the  question  at  the 
conclusion  of  the  case)  marked  for  argument  was,  "  that,  under  the  circumstances  set 
forth  in  the  case,  there  was  a  total  loss,  and  that  the  defendant  was  liable  upon  the 
policy  effected  with  the  company  as  for  a  total  loss." 
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that  it  would  not  have  been  prudent  to  repair  her.  [Cresswell,  J.  The  question  is, 
not  whether  or  not  the  plaintiffs  would,  if  uninsured,  have  repaired  her,  but  whether 
a  prudent  owner  would  have  done  so,  abstractedly  from  any  particular  fancy.  Now, 
a  prudent  owner  could  hardly  be  expected  to  lay  out  10,5001.  to  get  a  ship  worth 
only  90001.]  In  Young  v.  Turing  the  peculiar  position  of  the  assured  was  taken  into 
account.  So,  here,  taking  the  peculiar  character  of  this  ship  into  consideration,  the 
court  will  draw  such  inference  as  they  may  think  reasonable.  [Maule,  J.  It  is  a 
common  course  in  special  cases  to  provide  that  the  court  shall  be  at  liberty  to  draw 
such  inferences  from  the  facts  stated  as  a  jury  might  have  drawn ;  and  that  perhaps 
somewhat  enlarges  their  power.  But  I  apprehend  that  the  court  may  in  all  cases 
draw  such  inferences  as  are  reasonable,  and  obviously  arise  out  of  the  facts  that  are 
stated.  No  person  at  all  acquainted  with  the  doctrine  of  Allen  v.  Sugrue  could  hesitate 
to  pronounce  this  a  case  of  total  loss.] 

Per  curiam.  There  can  be  no  doubt  that  this  case  falls  within  the  principle  of 
those  that  have  been  ad-[177]-verted  to ;  and,  consequently,  the  plaintiffs  must  have 
judgment. 

Judgment  for  the  plaintiffs. 

Channell,  Serjt.,  then  applied  for  leave  to  turn  the  special  case  into  a  special 
verdict. 

TlNDAL,  C.  J.  When  stated  in  the  form  of  a  special  verdict,  it  seems  to  me  that 
the  case  will  be  incapable  of  argument  in  a  court  of  error. 

Maule,  J.  If  you  can  establish  that  the  value  stated  in  the  policy  is  conclusive, 
that  may  furnish  a  very  good  argument.  All  the  details  of  the  damage  to  the  ship 
should  be  struck  out,  and  the  special  verdict  must  be  so  framed  as  that  a  writ  of  error 
upon  it  may  be,  in  effect,  a  writ  of  error  upon  the  judgment  in  Allen  v.  Sugrue. 

Cresswell,  J.  It  must  be  taken  that  this  court  draws  the  inference,  that  a 
prudent  owner  uninsured,  would  not,  under  the  circumstances,  have  repaired  the 
vessel. 

Kule  accordingly. 

Sir  T.  Wilde,  Serjt.,  having  on  a  subsequent  day  asked  for  interest, 

Feb.  6. — TlNDAL,  C.  J.  now  said  that  the  court  had  considered  the  matter,  and 
thought  the  case  was  not  one  in  which  interest  ought  to  be  allowed. 


[178]    Jacobs  v.  Fisher.     Jan  22,  1845. 

To  a  count  in  debt  upon  an  account  stated,  the  defendant  pleaded,  as  to  181.,  parcel 
of  the  money  in  that  count  mentioned,  an  agreement  between  him  and  one  E.  E., 
that  he  should  purchase  of  E.  E  the  good-will,  stock,  and  fixtures  of  a  public-house, 
201.  to  be  paid  as  a  deposit,  to  be  returned  in  case  E.  E.  should  not  fulfil  the  agree- 
ment on  her  part ;  that  the  defendant  paid  to  the  plaintiff  21.  in  part  payment  of 
the  deposit,  and  gave  him  an  I.  O.  U.  for  181.,  "  which  said  I.  O.  U.  was  the  account 
stated  in  the  last  count  mentioned  as  to  the  said  sum  of  181.,  parcel,  &c.  ;"  and  that 
E.  E.  failed  to  perform  the  agreement  on  her  part,  and  consequently  became  bound 
to  return  the  deposit,  of  which  plaintiff  had  notice  : — Held,  bad  on  special  demurrer, 
as  amounting  to  never  indebted. 

Debt  for  money  paid  and  for  money  found  due  upon  an  account  stated. 

Plea,  as  to  the  sum  of  181.,  parcel  of  the  monies  in  the  last  count  mentioned,  and 
the  damages  and  causes  of  action  in  respect  thereof,  that,  just  before  the  Stating  Iho 
accounts  in  the  last  count  mentioned  as  to  the  said  sum  of  LSL  parcel;  <&c,  to  wit,  on 
the  29th  of  June  1833,  an  agreement  was  made  and  entered  into  between  I  he  defendant 
and  the  plaintiff  as  the  agent  to  Elizabeth  English,  by  which,  amongst  other  things,  it 
was  agreed  that  the  said  Elizabeth  English  should  let  all  her  right)  title,  and  interest 
of  and  in  a  certain  house  and  premises  then  in  her  possession,  known  by  the  Bign  of 
the  Bell,  situate  and  being  at  Isleworth,  in  the  county  of  Middlesex,  for  the  sum  of 
301.  for  good-will,  and  assign  over  good  and  sufficient  beer  and  other  licences  on  being 
paid  for  the  term  unexpired  therein  ;  also  should  sell  such  part  of  the  household 
furniture,  fixtures,  and  effects  then  in  her  dwelling  house  ami  premises,  which  slur 
might  have  a  right  to  sell,  at  fair  appraisement  to  be  made  by  two  appraisers  on  or 
prior  to  the  day  of  possession,  but,  in  default  of  their  agreeing,  then  by  their  umpire  ; 
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likewise  the  sound  and  saleable  stock  in  trade,  consisting  of  wine,  spirits,  and 
compounds,  not  exceeding  the  value  of  301.,  by  gauge  and  valuation  of  two  licensed 
gangers,  or  their  umpire  ;  that  such  appraisement,  gauge,  and  time  of  delivering  up 
possession  of  the  premises,  [179]  should  be  on  or  before  the  10th  of  July,  at  which 
time  all  rent,  taxes,  and  gas-light  rent  should  be  cleared  up,  and  external  damaged 
glass  windows  should  be  made  good,  or  an  allowance  for  the  same  :  and  the  defendant 
thereby  agreed  to  accept  the  said  house  and  premises,  having  a  good  title  to  the 
licences,  and  pay  unto  the  said  Elizabeth  English  the  said  price  or  sum  for  the  good- 
will ;  also  to  buy  the  said  household  furniture  and  fixtures  at  appraisement,  with  the 
stock  in  trade  as  aforesaid,  and  that  such  appraisement,  gauge,  and  time  of  taking 
possession  should  be  on  or  before  the  10th  of  July,  at  which  time  the  purchase-money 
should  be  duly  paid,  one  moiety  of  the  whole  expenses  to  be  paid  by  each  party  ;  and, 
as  earnest  of  the  said  agreement,  that  the  defendant  should  pay  into  the  hands  of  the 
plaintiff  the  sum  of  201.,  which  was  to  be  allowed  as  part  of  payment  at  the  completion 
of  the  said  agreement ;  but,  if  the  said  Elizabeth  English  should  not  fulfil  the  same 
on  her  part,  she  should  return  the  said  deposit.  Averment,  that,  at  the  time  of  making 
the  said  agreement,  the  defendant  paid  to  the  plaintiff  the  sum  of  21.  and  then  gave 
and  delivered  to  the  plaintiff  an  instrument  in  writing  called  an  I.  O.  IL,  by  which 
the  defendant  acknowledged  to  owe  to  the  plaintiff  the  sum  of  181.,  instead  of  the 
said  deposit  in  the  said  agreement  mentioned  ;  and  the  plaintiff  then,  as  such  agent 
of  the  said  Elizabeth  English,  accepted  the  said  sum  of  21.  and  the  said  I.  O.  U.  as  and 
for  the  said  deposit ;  which  said  I.  O.  U.  is  the  account  stated  in  the  last  count 
mentioned  as  to  the  said  sum  of  181.,  parcel,  &c. ;  that  the  defendant  had  at  all  times 
from  the  making  the  said  agreement  been  ready  and  willing  to  perform  the  same,  and 
had  done  all  things  therein  contained  on  his  part  to  be  performed,  and  was  on  the 
said  10th  of  July,  1843,  ready  and  willing  to  accept  and  take  possession  of  the  said 
house  and  premises  and  licences,  and  pay  unto  the  said  Elizabeth  English  the  [180] 
said  price  or  sum  for  the  good-will,  and  pay  for  the  term  of  the  unexpired  licences, 
and  to  buy  and  pay  for  the  household  furniture  and  fixtures  at  appraisement,  with 
stock  in  trade  as  aforesaid,  and  to  pay  a  moiety  of  the  expenses ;  of  all  which  the 
said  Elizabeth  English  then  had  notice  ;  that  the  said  Elizabeth  English  did  not  then 
fulfil  the  said  agreement  on  her  part,  and  did  not  nor  would  then  give  possession  to 
the  defendant  of  the  house  and  premises,  or  sell  or  assign  to  him  the  said  good-will, 
licences,  house  furniture,  fixtures,  or  stock  in  trade,  but  then  wholly  neglected  and 
refused  so  to  do,  whereby  the  said  Elizabeth  English  became,  according  to  the  said 
agreement,  bound  to  return  to  the  defendant  the  said  deposit,  and  the  defendant 
became  exonerated  and  discharged  from  the  payment  of  the  said  sum  of  181.,  parcel, 
&c. ;  and  the  plaintiff  then  had  notice  of  the  premises,  and  had  not  at  any  time,  either 
on  or  before  the  said  10th  of  July  in  the  year  last  aforesaid,  or  at  any  time  before  or 
at  the  time  when  he  had  notice  as  aforesaid,  nor  had  he  since,  paid  to  the  said 
Elizabeth  English  the  said  sum  of  181.,  or  any  part  thereof,  and  the  said  10th  of  July 
in  the  year  last  aforesaid  had  elapsed  long  before  the  commencement  of  this  suit ;  that 
the  said  Elizabeth  English  had  failed  to  perform  and  broken  the  said  agreement  long 
before  the  commencement  of  this  suit ;  and  that  the  plaintiff  had  notice  of  the  premises 
as  aforesaid  long  before  the  commencement  of  this  suit — verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes  (amongst  others) 
that  it  amounted  to  the  general  issue,  and  was  and  contained  an  argumentative  and 
circuitous  denial  that  the  defendant  ever  was  indebted  to  the  plaintiff  in  the  said  sum 
of  181.,  because  it  stated  a  special  agreement  for  paying  a  sum  of  201.  to  the  plaintiff 
on  behalf  of  another,  and  alleged  that  the  statement  of  account  as  to  the  said  181.  was 
an  acknow-[181]-ledgment  of  owing  to  the  plaintiff  the  sum  of  181.,  given  to  the 
plaintiff,  instead  of  a  portion  of  the  said  201.,  and  it  therefore  shewed  that  in  point  of 
law  there  was  no  statement  of  account  at  all  between  the  plaintiff  and  defendant  as 
to  the  said  181.,  and  that  no  money  was  found  to  be  due  from  the  defendant  to  the 
plaintiff  on  account  stated  as  to  the  said  181.;  and  that  it  further  amounted  to  the 
general  issue,  and  was  and  contained  such  argumentative  denial,  because  it  stated  that 
an  I.  O.  IT.  therein  mentioned  was  the  account  stated  in  the  last  count  mentioned  as 
to  the  said  sum  of  181.,  whereas  an  I.  O.  TJ.  is  not  a  statement  of  account,  but  may  be 
evidence  of  it,  and  the  matters  in  the  plea  stated  were  matters  of  evidence  only,  and 
could  not  properly  be  pleaded,  and  should  have  been  offered  in  evidence  under  a  plea 
of  never  indebted. 
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Channell,  Serjt.,  in  support  of  the  demurrer  (a)1.  The  plea  does  not,  in  terms, 
admit  an  account  stated  of  [182]  money  due  from  the  defendant  to  the  plaintiff.  An 
I.  0.  U.  is  not  an  account  stated,  but  only  evidence  of  an  account  stated  (a)2 ;  and  might 
he  proved  under  nunquam  indebitatus.  Besides,  the  plea  leaves  it  wholly  uncertain 
whether  the  defendant  means  to  deny  the  account  stated,  or,  admitting  the  I.  0.  U., 
to  deny  that  it  is,  by  reason  of  subsequent  circumstances,  a  subsisting  account. 
[Maule,  J.  The  question  is,  whether  or  not  the  defendant  does  admit  an  account 
stated  :  that  he  means  to  do  so  is  clear.] 

Byles,  Serjt.,  contra.  The  question  is,  whether  this  plea  confesses  a  good  prima 
facie  cause  of  action,  and  then  avoids  it.  The  case  is,  in  principle,  not  unlike  George  v. 
Claget  (7  T.  R.  359)  and  Carry.  HinchMff  (4  B.  &  C.  547).  [Maule,  J.  I  can  perceive 
no  admission  of  an  account  stated  with  the  plaintiff.  Tindal,  C.  J.  It  is  pleading 
evidence  only.]  The  plea  admits  a  debt  originally  due  to  the  principal,  and  alleges 
that  the  defendant  gave  to  the  agent  (the  plaintiff)  21.,  and  an  I.  0.  U.  for  181.  ;  and 
then  it  goes  on  to  shew,  that,  by  reason  of  circumstances  which  subsequently  happened, 
the  principal  was  precluded  from  a  right  to  recover.  That  amounts  to  an  accord  and 
satisfaction  of  the  debt.  [Maule,  J.  A  very  round  about  one ;  as  bad  in  law  as  it 
is  void  of  justice.] 

Per  curiam.     The  plea  is  clearly  bad,  as  amounting  only  to  never  indebted. 

Judgment  for  the  plaintiff  (d). 


[183]     Rankin  v.  De  Medina.     Jan.  22,  1845. 

To  a  plea  in  trespass  quare  domum  fregit  by  A.  against  B.,  B.  justifies  under  a  writ 
of  fi.  fa.  upon  a  judgment  obtained  by  B.  against  A.  A.  replies  that  the  writ  was 
irregularly  sued  out  and  prosecuted,  and  that,  by  a  judge's  order  (subsequently 
made  a  rule  of  court)  it  was  ordered  that  the  writ,  and  the  proceedings  thereon, 
should  be  set  aside  : — The  replication  was  held  good  as  sufficiently  shewing  that 
the  writ  was  set  aside  for  irregularity. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  dwelling- 
house,  breaking  open  and  damaging  doors,  and  seizing  and  converting  the  plaintiffs 

(«)'  The  following  points  for  argument  were  delivered  on  the  part  of  the 
plaintiff: — 

"  That  the  second  plea  is  bad  in  substance  ;  that  it  contains  no  answer  as  to  the 
181.  or  the  causes  of  action  in  respect  of  that  sum,  because  it  sets  up  an  agreement  by 
the  express  terms  of  which  the  181.  was  to  be  paid  to  the  plaintiff,  and,  if  Elizabeth 
English  in  the  plea  named  should  make  default,  she,  and  not  the  plaintiff,  was  to 
return  the  money  to  the  defendant,  and  it  is  not  shewn  that  the  plaintiff  committed 
any  default  under  the  agreement  with  reference  to  that  sum  ;  and  that  it  is  not  shewn 
that  the  plaintiff  has  not  entered  into  some  binding  agreement  with  Elizabeth 
English  to  pay  her  the  181.,  and  the  effect  of  the  transaction  stated  in  the  plea  appears 
on  the  whole  to  be  that  the  defendant  became  the  debtor  of  the  plaintiff  for  the  181., 
for  which  amount  he  would  presumptively  be  liable  to  the  said  Elizabeth  English. 

"  That  the  plea  is  bad,  in  not  shewing  that  Elizabeth  English  did  not  before  the 
said  10th  of  July  fulfil  or  offer  to  fulfil  the  agreement    on  her  pari  ;  and  for  not  alleg- 
ing that  the  defendant  was  after  the  making  of  the  agreement,  and   before  the  said 
10th  of  July,  ready  and   willing  to  accept  and   take  the  possession,  and  make  the  pay 
ments  mentioned  in  the  agreement. 

"That  the  plea  is  insufficient,  for  not  shewing  that  Elizabeth  Knglish  has  not 
returned  or  paid  to  the  defendant  the  said  deposit. 

"And  that,  if  the  plea  shews  any  answer  to  the  cause  of  action  to  which  it  is 
pleaded,  it  amounts  to  a  set-off  but  does  not  contain  the  formal  parts,  or  statutory 
requisites,  of  a  plea  of  set-off." 

(a)2  Payne  v.  Jenhyns,  4  C.  &  P.  324  ;  Curtis  v.  Richards,  1  Mann.  &  (W.  4(1,  1  Scott, 
N.  R.  155. 

(d)  Quaere,  whether  the  facts,  if  formally  pleaded,  would  not  have  been  matter  in 
confession  of  an  account  in  fact,  and  in  avoidance  of  such  account,  by  failure  of 
consideration. 
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goods  ;  and  also  for  breaking  and  entering  a  warehouse  and  office,  and  seizing  and 
converting  other  goods  of  the  plaintiff. 

The  defendant  justified  under  a  writ  of  testatum  fieri  facias  for  501.  5s.  8d.  sued 
out,  to  wit,  on  the  5th  of  February,  1844,  upon  a  judgment  obtained  by  him  in  this 
court,  on  the  4th  of  December,  1839,  against  the  now  plaintiff,  for  551.  5s.  8d. 

To  this  plea  the  plaintiff  replied,  that  the  said  writ  of  testatum  fi.  fa.  in  the  said 
plea  mentioned,  and  under  which  the  defendant  attempted  to  justify  the  said  trespasses, 
was,  to  wit,  on  the  said  5th  of  February,  1844,  irregularly  sued  and  prosecuted  out  of 
this  court ;  and  that  afterwards,  to  wit,  on  the  1st  of  April,  1844,  by  a  certain  order, 
then  duly  made  in  the  said  cause,  by  Erskine,  J.,  bearing  date,  to  wit,  the  said  1st  of 
April,  1844  (and  which  order  was  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, duly  made  a  rule  of  the  said  court),  it  was  ordered  that  the  said  writ  of 
testatum  fi.  fa.  issued  in  the  said  suit,  and  the  proceedings  thereon,  should  be  set  aside  ; 
as  by  the  said  rule  and  order  then  remaining  in  the  said  court  would  more  fully 
appear — verification. 

To  this  replication  the  defendant  demurred,  specially  assigning  for  causes  (amongst 
others)  that  it  did  not  appear,  in  or  by  the  replication,  how  or  in  what  manner  the 
writ  was  irregularly  sued  and  prosecuted  out  of  this  court ;  nor  did  it  appear  that  the 
defendant  was  guilty  [184]  of  any  irregularity  in  suing  and  prosecuting  the  said 
writ  out  of  this  court ;  that  the  nature  and  ground  of  the  alleged  irregularity  ought 
to  have  been  set  forth  in  the  said  replication,  to  enable  the  court  to  judge  whether 
the  said  writ  was  or  was  not  irregularly  sued  or  prosecuted  out  of  this  court ;  that 
no  issue  could  be  taken  on  the  allegation  that  the  said  writ  was  irregularly  sued  and 
prosecuted  out  of  the  said  court,  without  leaving  it  to  the  jury  to  determine  on  the 
question  of  the  regularity  of  the  proceedings  and  practice  of  this  court ;  that  it  did 
not  appear  that  the  suing  and  prosecuting  of  the  said  writ  out  of  the  said  court  by 
the  defendant  in  the  plea  mentioned  was  irregular ;  that  the  replication  and  the 
matters  therein  alleged  were  an  argumentative  denial  of  the  existence  of  the  writ  in 
the  plea  mentioned  ;  and  that  the  replication  was  in  other  respects  informal,  insufficient, 
and  uncertain,  &e.     Joinder. 

Channell,  Serjt.,  in  support  of  the  demurrer.  The  replication  is  insufficient :  it 
alleges  that  the  writ  of  testatum  fi.  fa.  was  set  aside,  but  not  that  it  was  set  aside  for 
irregularity  :  it  may  have  been  erroneous.  Many  cases  may  be  suggested  where  writs 
are  set  aside  upon  other  grounds  than  mere  irregularity.  [Cresswell,  J.  Where, 
for  instance,  the  proceeding  is  contrary  to  good  faith.  Tindal,  C.  J.  Or,  the  writ 
may  be  set  aside  quia  improvidfe  emanavit.]  In  Riddellv.  Pakeman  ("2  C.  M.  &  R.  30), 
where,  in  trespass  for  false  imprisonment,  the  defendant  justified  under  process  of 
outlawry,  and  the  plaintiff  replied  that  there  was  no  affidavit  of  debt  made  and  filed, 
&c.,  and  the  defendant  rejoined  that  there  was  such  affidavit,  and  set  out  an  irregular 
affidavit,  and  the  plaintiff  demurred  :  it  was  held  that  the  plaintiff  was  entitled  to 
judgment,  trespass  not  being  maintainable  [185]  where  the  process  is  irregular  merely, 
.•iiid  not  void.  But,  in  Prentice  v.  Harrison  (1  Dav.  &  M.  50),  in  trespass  for  assault 
and  false  imprisonment,  the  defendant  pleaded  a  justification  under  a  writ  of  ca.  sa. ; 
the  plaintiff  replied  that  the  said  writ  was,  after  the  issuing  thereof,  and  before  the 
commencement  of  the  suit,  ordered  to  be  set  aside,  and  was  set  aside,  by  order  of  a 
judge  :  and  it  was  held,  on  special  demurrer,  that  the  replication  was  bad  for  not 
distinctly  averring  that  the  writ  was  set  aside  for  irregularity.  Lord  Denman,  C.  J., 
there  says  :  "  The  plaintiff,  in  his  replication,  states  that  the  writ  of  ca.  sa.  in  the  plea 
mentioned,  after  the  issuing  thereof,  and  before  the  commencement  of  the  suit,  was 
ordered  to  be  set  aside,  and  was  set  aside,  by  an  order  of  my  brother  Cresswell.  The 
question  is,  whether  the  plaintiff  ought  not  to  have  gone  on  to  shew  the  ground  upon 
which  the  learned  judge  proceeded  to  order  the  writ  to  be  set  aside.  And  it  is  argued, 
that,  for  aught  that  appears  upon  the  face  of  the  plaintiff's  pleading,  it  might  have 
been  set  aside  on  account  of  some  defect  that  would  make  it  erroneous,  and  that  the 
defendants  in  that  case  would  not  be  liable  ;  and  an  error  in  the  award  of  execution 
has  been  suggested,  namely,  the  issuing  of  the  writ  more  than  a  year  after  the  date 
of  the  judgment.  I  think  this  objection  to  the  plaintiff's  replication  must  prevail, 
and  that  the  plaintiff  should  have  guarded  himself  against  it  by  stating  that  the  writ 
was  set  aside  for  irregularity."  And  Patteson,  J.,  after  alluding  to  the  issuing  of  a 
writ  more  than  a  year  and  a  day  after  the  date  of  the  judgment,  without  any  scire 
facias  to  revive  the  judgment,  asks,  "  How  are  we  to  say  that  that  was  not  the  case 
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here  ?  and,  if  so,  the  process  being  erroneous,  and  not  irregular,  the  defendants  are 
justified  in  what  they  have  done  under  it."  [186]  That  case  is  not  to  be  distinguished 
from  the  present.  [Cresswell,  J.  Why  are  we  to  assume  that  the  writ  was  erroneous, 
when  we  are  distinctly  told  by  the  replication  that  it  issued  irregularly  ?  And,  suppose 
the  writ  were  irregular,  and  also  erroneous,  and  afterwards  set  aside  by  order,  would 
it  justify  the  party  1]  Here,  the  writ  is  stated  to  have  been  irregular,  but  it  may  also 
have  been  erroneous  ;  the  plaintiff  was  bound  to  shew  in  his  replication  whether  it 
was  set  aside  on  the  one  ground  or  on  the  other.  It  was  his  duty  to  make  his 
.answer  to  the  defence  pleaded  clear  and  unambiguous. 

Byles,  Serjt.,  contra.  The  replication  is  sufficient :  it  states  that  the  writ  in  the 
plea  mentioned  was  irregularly  sued  out,  and  afterwards  was  set  aside  by  order  of  a 
judge,  which  order  was  subsequently  made  a  rule  of  court.  The  court  will  not  assume 
that  it  was  set  aside  for  any  other  than  the  cause  so  alleged.  Prentice  v.  Harrison 
(1  Dav.  &  M.  50),  therefore,  has  no  application. 

Channel],  Serjt.,  in  reply.  The  rule  of  court  is  not  ipsa  lege  a  setting  aside  of  the 
writ.  [Maule,  J.  It  is  declared  to  be  no  longer  a  writ.]  That  supposition  is  clearly 
irreconcilable  with  the  two  cases  referred  to.  If  it  be  consistent  with  the  replication 
that  the  writ  was  erroneous  as  well  as  irregular,  the  plaintiff  should  have  gone  on  to 
shew  on  which  ground  it  was  set  aside. 

Tindal,  C.  J.  I  do  not  think  the  present  case  falls  within  Prentice  v.  Harrison 
(1  Dav.  &  M.  50);  for,  here  is  a  distinct  allegation  in  the  replication  that  the  writ 
was  irregularly  issued,  and  that  it  was  afterwards  set  aside  by  a  judge's  order  and 
rule  of  court.  It  seems  to  me  we  are  not  at  liberty  to  assume  that  the  writ  was 
set  aside  for  any  [187]  other  cause  than  which  appears  upon  the  face  of  the  replica- 
tion, and  which  is  a  sufficient  cause.  I  think,  therefore,  we  must  hold  the  replication 
good. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff. 

Channell,  Serjt.,  prayed  leave  to  amend,  stating  that  the  writ  had  been  set  aside 
because  it  was  sued  out  more  than  a  year  and  a  day  after  the  date  of  the  judgment. 

Tindal,  C.  J.  Then  the  writ  was  void,  and  you  could  not  better  yourself  by  an 
amendment. 


Newton  v.  Rowe  and  Another.     Jan  21,  1845. 

In  an  action  for  a  libel,  the  defendants  pleaded  not  guilty  and  several  pleas  of  justifica- 
tion :  the  plaintiff  recovered  a  verdict  upon  all  the  issues,  damages  three  farthings  : 
Held,  that  by  virtue  of  the  3  &  4  Vict.  c.  24,  s.  2,  he  was  not  entitled  to  any  costs. 

This  was  an  action  upon  the  case  for  a  libel.  The  declaration  contained  four 
counts,  each  setting  out  a  different  libel.  The  defendants  pleaded,  first,  not  guilty; 
secondly,  a  justification  of  the  libel  in  the  first  count ;  thirdly,  a  justification  of  the 
libel  set  out  in  the  second  count;  fourthly  and  fifthly,  traverses  of  allegation  in  the 
introductory  part  of  the  third  count;  sixthly,  a  justification  of  the  libel  set  out  in  the 
third  count ;  seventhly,  a  justification  of  the  libel  set  out  in  the  fourth  count. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  sittings  in  Middlesex  after  last  Trinity 
term,  a  verdict  was  found  for  the  plaintiff  OB  the  issue  joined  mi  not  guilty,  and  also 
on  the  issues  joined  on  the  second  and  sixth  pleas,  with  two  farthings  damages,  and  for 
the  defendants  upon  the  other  issues.  A  rule  nisi  was  afterwards  obtained  on  behalf 
of  the  plaintiff,  to  enter  the  verdict  for  him  [188]  upon  the  several  issues  that  were 
found  against  him  at  the  trial:  this  rule  was  made  absolute  by  consent,  and  the 
verdict  was  ultimately  entered  for  the  plaintiff  on  all  the  issues,  with  three  farthings 
damages. 

Upon  the  taxation  of  costs,  the  plaintiff  claimed  to  be  entitled,  under  I  lie  statute 
4  Ann.  c.  l(i,  ss.  4,  5,  to  the  costs  of  and  occasioned  by  the  special  pleas;  but  the 
master  declined  to  allow  them,  holding  that  the  plaintiff  was,  by  the  express  words 
of  the  3  &  4  Vict.  c.  24,  s.  2,  deprived  of  costs,  he  having  recovered  less  damages 
than  40s. 

Sir  T.  Wilde,  Serjt.,  now  moved  for  a  rule  calling  upon  the  defendant  to  shew 
cause  why  the  master  should  not  tax   to  the  plahitill   the  costs  of  and  occasioned   b\ 
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the  issues  joined  on  the  special  pleas.  The  effect  of  the  3  &  4  Vict.  c.  24,  s.  2  (a)1  is, 
to  deprive  the  plaintiff'  of  the  general  costs  of  the  cause ;  but  he  is  still  entitled  to  the 
costs  of  the  issues  found  for  him.  The  statute  has  been  held  to  require  a  strict  con- 
struction. Thus,  in  Taylor  v.  liolfe  (13  Law.  Journ.  N.  S.,  Q.  B.  39),  it  was  held  that 
a  plaintiff  for  whom  judgment  has  been  given  upon  demurrer  in  an  [189]  action  of 
trespass,  and  who  subsequently  obtains  one  farthing  damages  only,  on  a  writ  of  inquiry, 
is  entitled  to  the  costs  of  the  cause,  without  a  certificate  ;  the  clause  in  question  not 
applying  to  judgments  upon  demurrer,  or  to  inquiries  consequent  thereon.  If,  in  the 
present  case,  the  verdict  had  been  for  the  defendant  upon  not  guilty,  and  for  the 
plaintiff  upon  the  issues  joined  on  the  special  pleas,  the  latter  would,  unquestionably, 
have  been  entitled  to  the  costs  of  the  issues  found  for  him.  It  would  therefore  be  a 
singular  construction  of  the  act  to  hold  that  it  deprives  him  of  those  costs  because  he 
has  also  succeeded  upon  the  first  issue  ;  or,  in  other  words,  that  a  defendant  who  is 
found  not  guilty  of  the  offence  charged,  shall  be  mulcted  in  the  costs  of  the  special 
pleas  ;  but  that  a  guilty  defendant  may  saddle  the  plaintiff  with  the  heavy  costs  of 
long  and  intricate  pleadings,  because  the  jury  have  thought  tit  to  estimate  the  damage 
sustained  by  the  grievance  complained  of  at  a  sum  below  40s.  [Cresswell,  J.  Suppose 
the  defendant  had  pleaded  only  a  justification,  and  the  jury  had  found  for  the  plaintiff, 
damages  one  farthing,  would  the  latter  have  been  entitled  to  costs]]  Clearly  not. 
I  Maule,  .1.  Has  not  this  plaintiff  recovered  by  the  verdict  of  a  jury  less  damages  than 
40s.  i  ami  is  not  such  verdict  given  on  an  "issue  or  issues"  tried?]  The  damages 
are  given  in  respect  of  the  trespass  :  no  damages  are  in  any  sense  found  upon  the  issues 


190]  the  verdict  does  not  entitle 
The  verdict  is  taken  severallv 


raised  on  the  special  pleas  (a)2.     [Cresswell,  J.     If 

the  plaintiff  to  the  costs  of  the  issues,  what  does 

upon  each  issue.     No  verdict  could  be  sustained  where  the  jury  had  given  damages 

because  the  proof  of  the  special  justification  had  failed.     [Maule,  J.     The  jury  can 

only  find  one  single  amount  of  damages.     Erie,  J.     The  Stat.  4  &  5  Ann.  c.  16,  s.  5, 

clearly  shews  that  the  plaintiff's  right  to  the  costs  of  issues  results  from  the  verdict.] 

TlNDAL,  C.  J.  The  question  in  this  case  depends  entirely  upon  the  construction 
to  be  put  upon  the  words  of  the  '■'<  &  4  Vict  e.  24,  s.  2.  That  section  enacts,  "that  if 
the  plaintiff'  in  any  action  of  trespass,  or  of  trespass  on  the  case,  brought  or  to  be 
brought  in  any  of  her  Majesty's  tourts  at  Westminster,  &c,  shall  recover  by  the 
verdict  of  a  jury  less  damages  than  40s.,  such  plaintiff'  shall  not  be  entitled  to  recover, 
or  obtain  from  the  defendant,  in  respect  of  such  verdict,  any  costs  whatever."  Stopping 
there,  the  language  of  the  act  is  general,  and  free  from  ambiguity,  treating  the  whole 
action  as  the  subject-matter  with  which  the  legislature  is  dealing.  And  the  words 
that  follow,  "  whether  it  shall  be  given  upon  any  issue  or  issues  tried,  or  judgment 
shall  have  passed  by  default,"  clearly  seem  r . >  contemplate  actions  in  which  there  are 
more  issues  than  one,  and  in  which  the  plaintiff,  failing  to  recover  damages  to  the 

(a)1  Which  enacts,  "that,  if  the  plaintiff  in  any  action  of  trespass,  or  of  trespass  on 
the  case,  brought  or  to  be  brought  in  any  of  Her  Majesty's  courts  at  Westminster,  or 
in  the  court  of  Common  Pleas  at  Lancaster,  or  in  the  court  of  Common  Pleas  at 
Durham,  shall  recover,  by  the  verdict  of  a  jury,  less  damages  than  40s.,  such  plaintiff 
shall  not  be  entitled  to  recover  or  obtain  from  the  defendant,  in  respect  of  such  verdict, 
any  costs  whatever,  whether  it  shall  be  given  upon  any  issue  or  issues  tried,  or  judg- 
ment shall  have  passed  by  default,  unless  the  judge  or  presiding  officer  before  whom 
-mil  verdict  shall  be  obtained,  shall  immediately  afterwards  certify  on  the  back  of  the 
record,  or  on  the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  really  brought  to 
try  a  right  besides  the  mere  right  to  recover  damages  for  the  trespass  or  grievance  for 
which  the  action  shall  have  been  brought,  or  that  the  trespass  or  grievance  in  respect 
of  which  the  action  was  brought  was  wilful  and  malicious." 

(")-  The  damages  assessed  in  any  action  tried,  arc  assessed  solely  upon  the  cause 
or  causes  of  action  stated  in  the  declaration,  the  truth  of  that  statement  having  been 
ascertained,  either  by  the  affirmative  finding  of  a  jury  upon  a  plea  traversing  such 
statement,  or  upon  the  confession  of  the  defendant,  expressly  or  impliedly  contained 
in  a  plea  in  confession  or  avoidance,  the  obstacle  to  such  assessment  of  damages  arising 
out  of  the  matter  pleaded  in  avoidance  (whether  the  statements  in  the  declaration 
have  been  traversed  or  not)  having  been  cleared  away  by  some  finding  of  the  jury,  or 
by  some  judgment  of  the  court  upon  some  issue  in  law  raised  upon  such  matter  in 
.  avoidance. 
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amount  of  40s.,  shall  be  disentitled  to  costs  of  the  whole  action.  Here,  the  plaintiff 
has  recovered  less  than  40s.  damages,  and  therefore  he  is  entitled  to  no  costs. 

Maule,  J.  I  am  entirely  of  the  same  opinion.  The  words  of  the  act  appear  to 
me  to  be  perfectly  clear.  It  may  be  that  there  is  the  inconvenience  suggested  in  this 
case,  as  contrasted  with  the  case  of  a  verdict  for  the  defendant  upon  the  plea  of  not 
guilty  and  for  the  plaintiff  [191]  on  the  justifications.  But  there  the  matter  may  have 
been  of  serious  amount ;  whereas  here,  by  the  verdict  of  the  jury,  it  is  ascertained  to 
be  such  that  the  legislature  has  thought  no  action  at  all  should  have  been  brought  in 
respect  of  it.  Other  hardships  might  possibly  be  suggested.  But  no  doubt  the  legis- 
lature has  thought  that  all  these  are  outweighed  by  the  advantages  to  result  from  the 
discouragement  of  petty  litigation. 

Cres.swell,  J.  The  present  case  seems  to  me  to  fall  directly  within  the  clear 
words  of  the  act.  The  action  is  "  trespass  on  the  case  ; "  and  the  plaintiff  has  recovered, 
"  upon  an  issue  or  issues  tried,"  less  damages  than  40s. :  he  is  therefore  not  entitled 
to  any  costs  whatever. 

Erle,  J.  It  appears  to  me  also  to  be  perfectly  clear  that  the  statute  3  &  4  Vict. 
c.  24,  s.  2,  applies  to  the  present  case.  The  intention  of  the  legislature  was  to  dis- 
courage litigation  in  respect  of  injuries  of  small  and  insignificant  amount.  This  may 
involve  a  seeming  hardship.  But  the  words  of  the  act  are  perfectly  free  from  ambiguity, 
and  expressly  relate  to  a  case  where  there  is  a  plurality  of  issues.  The  statute  of  Anne 
gives  costs  in  respect  of  the  verdict,  and  of  the  verdict  alone ;  and  it  has  been  held  to 
apply  in  cases  of  much  greater  hardship  than  the  present.  I  remember  a  case,  though 
I  do  not  find  it  reported,  where  the  plaintiff  obtained  a  verdict  on  the  general  issue 
for  one  shilling,  and  the  defendant  had  all  the  costs  of  a  special  justification. 

Rule  refused. 

[192]    Barnes  v.  White  and  Another.    Jan.  24,  1845. 

[S.  C.  1  New  Sess.  Cas.  504;  14  L.  J.  M.  C.  65;  9  Jur.  181.] 

By  a  local  act  "  for  amending  the  roads  and  highways  in  the  Isle  of  Wight,"  the  com- 
missioners were  empowered  to  erect  turnpikes  and  toll-houses,  and  to  demand  and 
take  certain  tolls  from  persons  passing  through  the  same  ;  and  power  was  also  given 
to  them  to  raise  money  for  the  purposes  of  the  act,  upon  loans  secured  by  mortgage 
of  the  tolls  during  the  continuance  of  the  act.  The  time  for  which  the  act  was  to 
be  in  force  expired  in  1834.  By  the  4  &  5  W.  4,  c.  10,  "all  and  every  act  and  acts 
of  parliament  for  making,  amending,  and  repairing  any  turnpike  roads  in  Great 
Britain  which  would  expire  with  the  then  present  or  the  next  session  of  parliament," 
are  continued  : — Held,  that  the  local  act  was  thereby  continued  and  kept  alive  as 
to  so  much  thereof  as  related  to  turnpike  roads,  notwithstanding  it  contained  provi- 
sions applicable  to  other  objects. — The  forty-first  section  of  the  general  turnpike 
act,  3  G.  4,  c.  126,  enacts  amongst  other  things,  "that  if  any  person  shall  fraudu- 
lently or  forcibly  pass  through  any  such  toll-gate  with  any  horse,  cattle,  beast,  or 
carriage,  or  shall  do  any  other  act  whatever,  in  order  or  with  intent  to  evade  the 
payment  of  all  or  any  of  the  tolls,  and  whereby  the  same  shall  be  evaded,  <>\civ 
such  person  shall,  for  every  such  offence,  forfeit  and  pay  any  sum  not  exceeding 
51."  The  141st  section  directs  that  all  penalties  by  the  act  authorized  to  be 
imposed,  shall  be  levied,  together  with  the  costs  attending  the  information  and 
conviction,  by  distress  and  sale  of  the  offender's  goods,  by  warrant,  the  overplus  to 
be  returned,  after  payment  of  the  penalty  and  the  charges  of  the  distress  and  sale ; 
and  it  directs  that  the  penalty  shall  be  paid,  one  moiety  to  the  informer,  and  the 
other  moiety  to  the  treasurer  or  treasurers  to  the  trustees  or  commissioners  for 
repairing  and  maintaining  the  road  on  which  such  offence  shall  have  been  committed. 
And  sect.  148  enacts,  "that  the  forms  of  proceeding  relative  to  the  several  matters 
contained  in  this  act,  which  are  set  forth  and  expressed  in  the  schedule  thereunto 
annexed,  may  be  used  upon  all  occasions,  with  such  additions  and  variations  only 
as  may  be  necessary  to  adapt  them  to  the  particular  exigencies  of  the  case,  and  that 
no  objection  shall  be  made  or  advantage  taken  for  want  of  form  in  any  of  such 
proceedings  by  any  person  or  persons  whomsoever." — A  conviction  under  the  above 
acts  stated  that  J.  B.,  on,  &c,  in  the  parish  of  C,  "  on  the  turnpike  road  before 
then  made  and  then  being  under  the  authority  of  the  local  act,  with  a  certain 
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carriage,  to  wit,  a  cart,  drawn  by  one  horse,  did  unlawful]}',  fraudulently,  and 
forcibly  pass  through  a  certain  toll-gate  then  and  there  legally  situate  and  being 
under  the  authority  of  the  said  act,  by  reason  whereof  the  payment  of  a  certain  toll, 
to  wit,  the  sum  of  3d.,  then  and  there  legally  due,  demanded,  and  payable,  under 
the  authority  of  the  said  act,  by  and  from  the  said  J.  B.,  for  and  in  respect  of  the 
said  carriage  so  drawn  as  aforesaid,  was  avoided,  contrary  to  the  form  of  the  statute 
3  It.  4,  c.  1 26." — The  warrant  thereon  stated  that  the  said  J.  B.,  on,  &c,  in  the 
paiish  of  C.  aforesaid,  "  with  a  certain  carriage,  to  wit,  a  cart,  drawn  by  one  horse, 
the  said  cart  then  and  there  having  two  wheels,  and  the  felloes  of  such  wheels  being 
then  and  there  of  less  breadth  than  three  inches,  to  wit,  of  the  width  of  two  inches, 
did  unlawfully,  fraudulently,  and  forcibly  pass  through  a  certain  toll-gate  then  and 
there  situate  and  being,  by  means  whereof  the  payment  of  a  certain  toll,  to  wit,  the 
sum  of  3d.,  then  and  there  legally  due  and  payable  by  and  from  the  said  J.  B.  for 
and  in  respect  of  the  said  carriage  so  drawn  as  aforesaid,  was  avoided,  contrary  to 
the  statutes  in  such  case  made  and  provided  ; "  and  it  directed  that  the  penalty  be 
paid,  one  moiety  to  the  informer,  and  the  other  moiety  to  "  the  treasurer  of  the 
commissioners  for  amending  the  roads  and  highways  in  the  Isle  of  Wight,  being 
the  place  where  the  said  offence  was  committed  :  " — Held — first,  that  the  conviction, 
which  followed  the  form  given  in  the  schedule,  was  sufficient. — Secondly,  that  it 
was  no  objection  that  the  warrant,  in  describing  the  offence,  did  not  follow  the 
precise  words  of  the  conviction,  inasmuch  as  it  did  so  in  substance. — Thirdly,  that 
the  warrant  disclosed  a  legal  cause  of  forfeiture. — Fourthly,  that  the  application  of 
the  penalty  in  the  warrant,  was  a  sufficient  compliance  with  the  statute,  though  by 
the  form  given  in  the  schedule,  it  was  directed  to  be  paid,  one  moiety  to  the 
informer,  and  the  other  moiety  "  to  the  surveyor  of  the  turnpike-road  where  the 
said  offence,  &c  happened." — Fifthly,  that  the  adjudication  as  to  the  costs  was 
sufficient. — Sixthly,  that  no  demand  of  the  penalty  previous  to  the  issuing  of  the 
warrant  was  necessary. 

Trespass  for  breaking  and  entering  the  plaintiff's  close  in  the  parish  of  Carisbrooke, 
in  the  Isle  of  Wight,  in  the  county  of  Southampton,  called  "The  [193]  Timber  Yard," 
and  seizing  and  taking  certain  of  his  goods  and  chattels,  to  wit,  eleven  pieces  of 
wood  called  deal,  then  lying  and  being  in  the  said  close,  and  carrying  away  and  con- 
verting the  same.     Plea,  not  guilty  "by  statute  ;  "  whereupon  issue  was  joined. 

The  cause  came  on  for  trial  at  the  last  summer  assizes  for  the  county  of  South- 
ampton, on  the  15th  of  July,  before  Patteson  J.,  and  a  special  jury,  when  a  verdict 
was  found  for  the  plaintiff,  with  21.  9s.  6d.  damages,  subject  to  the  opinion  of  the 
court  upon  the  following  case  : — 

The  defendants  are,  and  at  the  respective  times  of  the  making  by  them  of  the 
conviction,  and  of  the  signing  by  them  of  the  warrant  of  distress,  and  of  the  com- 
mitting of  the  trespass  hereinafter  mentioned,  were,  two  of  Her  Majesty's  justices  of 
the  peace  for  the  county  of  [194]  Southampton,  acting  in  and  for  the  division  of  the 
Isle  of  Wight,  in  the  said  county. 

On  the  3rd  of  June,  1843,  the  plaintiff,  having  been  'duly  summoned  to  answer  an 
information  in  respect  of  the  subject-matter  of  the  conviction  hereinafter  mentioned, 
appeared,  with  his  attorney,  before  the  defendants,  and  objected  that  the  local  act 
hereinafter  mentioned  had  expired,  and  therefore  that  the  defendants  had  no  jurisdic- 
tion to  hear  the  complaint.  The  defendants  over-ruled  the  objection,  and  proceeded 
to  hear  the  case,  as  set  out  in  the  conviction  hereinafter  mentioned  ;  and  thereupon 
the  plaintiff  was  convicted  before  the  defendants,  acting  as  such  justices. 

The  following  is  a  copy  of  the  conviction. 

Isle  of  Wight,  in  the  county  of  Southampton. — Be  it  remembered,  that,  on  the 
23rd  day  of  June,  in  the  sixth  year  of  the  reign  of  Her  Majesty,  Queen  Victoria,  and 
in  the  year  of  our  Lord  1843,  James  Barnes,  of  the  parish  of  Carisbrooke,  in  the 
Isle  of  Wight,  in  the  county  of  Southampton,  builder,  is  convicted,  on  the  oath  of 
Charles  Newnham,  a  credible  witness,  before  us,  two  of  Her  Majesty's  justices  of  the 
peace,  acting  in  and  for  the  said  county  of  Southampton,  and  for  the  division  of  the 
Isle  of  Wight,  in  the  said  county  :  for  that  he  the  said  James  Barnes,  on  the  30th 
day  of  May  last,  in  the  parish  of  Carisbrooke  aforesaid,  in  the  Isle  of  Wight  and 
county  aforesaid,  on  the  turnpike-road  before  then  made,  and  then  being  under  the 
authority  of  an  act  of  parliament  made  and  passed  in  the  fifty-third  year  of  the  reign 
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of  His  late  Majesty,  King  George  the  Third,  for  amending  the  roads  and  highways  in 
the  Isle  of  Wight,  with  a  certain  carriage,  to  wit,  a  cart,  drawn  by  one  horse,  did 
unlawfully,  fraudulently,  and  forcibly  pass  through  a  certain  toll-gate,  then  and  there 
legally  situate  and  being,  under  the  authority  of  the  said  act ;  by  reason  whereof  the 
payment  of  a  certain  toll,  to  wit,  the  sum  [195]  of  3d.,  then  and  there  legally  due, 
demanded,  and  payable  under  the  authority  of  the  said  act,  by  and  from  the  said 
James  Barnes,  for  and  in  respect  of  the  said  carriage  so  drawn  as  aforesaid,  was 
avoided,  contrary  to  the  form  of  a  statute  made  in  the  third  year  of  the  reign  of  His 
late  Majesty,  King  George  the  Fourth,  intituled  "  An  act  to  amend  the  general  laws 
now  in  being  for  regulating  turnpike-roads  in  that  part  of  Great  Britain  called  England  :  " 
and  we  do  hereby  declare  and  adjudge  that  the  said  James  Barnes  hath  forfeited,  for 
the  said  offence,  the  sum  of  21.  2s.  Given,  under  our  hands  and  seals,  the  day  and 
year  first  above  written.  "  R.  Walton  White  (L.S.). 

"T.  Cooke  (L.S.)." 

The  plaintiff  refused  to  pay  the  said  sum  of  21.  2s.,  which  by  the  conviction  he 
was  adjudged  to  have  forfeited  ;  and,  on  the  5th  of  June,  1843,  caused  the  defendants 
to  be  served  with  a  notice  of  such  refusal,  of  which  the  following  is  a  copy  : — 

"To  the  Rev.  Richard  Walton  White,  Thomas  Cooke,  and  Henry  Percy 
Gordon,  Esqrs. 

"  I  hereby  give  you  notice  that  I  refuse  to  pay  the  penalty  and  costs  which  you 
adjudged  against  me  on  Saturday  last,  the  3rd  day  of  June  instant,  under  a  conviction 
for  avoiding  payment  of  the  toll  at  the  Node  Hill  turnpike-gate  near  Newport,  on  the 
30th  day  of  May  last,  on  the  ground  that  you  had  no  power  to  inflict  such  penalty 
or  to  take  cognizance  of  the  said  matter,  under  any  act  of  parliament  whatever  :  and 
I  further  give  you  notice,  that,  in  case  a  distress  warrant  is  issued  and  executed  for 
levying  the  said  penalty  and  costs,  I  shall  adopt  legal  proceedings  by  one  or  more 
actions  on  the  case  against  you,  and  also  against  such  justices  of  the  peace  who  signed 
such  distress-warrant,  or  such  of  you  [196]  or  them  as  I  shall  be  advised.  Witness 
my  hand  this  5th  day  of  June,  1843." 

(Signed)        "James  Barnes." 

Notwithstanding  this  notice,  the  defendants  afterwards,  on  the  10th  of  the  same 
month  of  June,  issued  a  distress-warrant  under  their  hands  and  seals  ;  of  which  warrant 
the  following  is  a  copy  : 

"  Isle  of  Wight,  in  the  county  of  Southampton. — To  the  constables  of  the  hundred 
of  the  West  Medene,  in  the  Isle  of  Wight,  in  the  county  of  Southampton,  and  all 
other  constables  whom  it  doth  or  may  concern,  and  specially  to  Thomas  Hayter 
Chase : 

"  Whereas,  James  Barnes,  of  the  parish  of  Carisbrooke,  in  the  Isle  of  Wight,  in  the 
county  of  Southampton,  builder,  was  on  the  3rd  day  of  June,  now  instant,  convicted 
before  and  by  us,  the  undersigned,  two  of  the  justices  of  our  lady  the  Queen  assigned 
to  keep  the  peace  of  our  said  lady  the  Queen  within  the  same  county,  and  also  to  hear 
and  determine  divers  felonies,  trespasses,  and  other  misdeeds  within  the  same  county 
done  and  committed,  on  the  oath  of  Charles  Newnham,  a  credible  witness  ;  for  that  he 
the  said  James  Barnes,  on  the  30th  day  of  May  now  last  past,  at  tin-  parish  of  Caris- 
brooke aforesaid,  in  the  isle  and  county  aforesaid,  with  a  certain  carriage,  to  wit,  a  cart, 
drawn  by  one  horse,  the  said  cart  then  and  there  having  two  wheels,  and  the  felloes 
of  suiii  wheels  being  then  and  there  of  less  breadth  than  three  inches,  to  wit,  of  the 
width  of  two  inches,  did  unlawfully,  fraudulently,  and  forcibly  pass  through  a  certain 
toll-gate  then  and  there  situate  and  being,  by  means  whereof  the  payment  of  a  certain 
toll,  to  wit,  the  sum  of  3d.,  then  and  there  legally  due  and  payable  by  and  from  the 
said  James  Barnes  for  and  in  respect  of  the  said  carriage  so  drawn  as  aforesaid,  was 
avoided,  contrary  to  the  statutes  in  such  case  made  and  provided  ;  by  reason  [197] 
whereof  the  said  James  Barries  hath  forfeited  and  become  liable  to  pay,  and  we 
adjudged  that  he  the  said  James  Barnes  shall  forfeit  and  pay  the  sum  of  2L  2s.,  to 
be  distributed  as  hereinafter  mentioned;  which  said  sum  he  the  said  James  Barnes 
hath  refused  to  pay:  These  are,  therefore,  in  Her  Majesty's  name  to  charge  and 
command  you  to  levy  the  said  sum  of  21.  2s.  by  distress  of  the  goods  and  chattels  of 
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the  said  James  Barnes,  and  if  within  four  days  after  such  distress  by  you  taken  the 
said  sum,  together  with  the  reasonable  charges  of  taking  and  keeping  the  same,  shall 
not  be  paid,  that  then  you  do  sell  the  goods  and  chattels  so  by  you  distrained,  and 
out  of  the  money  arising  by  and  from  such  sale,  you  do  pay  one  moiety  of  the  said 
sum  of  21.  2s.  to  Mark  Morgan,  of  Newport,  in  the  said  Isle,  who  informed  us  of  the 
said  offence,  and  the  other  moiety  thereof  to  the  treasurer  of  the  commissioners  for 
amending  the  roads  and  highways  in  the  Isle  of  Wight,  being  the  place  where  the  said 
offence  was  committed,  returning  the  overplus,  on  demand,  to  him  the  said  James 
Barnes  (the  reasonable  charges  of  taking,  keeping,  and  selling,  the  said  distress  being 
deducted) ;  and,  if  sufficient  distress  cannot  be  found  of  the  goods  and  chattels  of  the 
said  James  Barnes  whereon  to  levy  the  said  sum  of  21.  2s.,  that  then  you  certify  the 
same  to  us,  together  with  this  our  warrant.  Given,  under  our  hands  and  seals,  at  the 
Guildhall  in  Newport  in  the  Isle  of  Wight,  this  10th  dav  of  June,  1843. 

"R.  W.  White  (L.S.). 

"T.  Cooke  (L.S.). 

£    s.    d. 

"  Lew  fine  2     2     0 

Costs         0     5     0 


£2     7     0 " 


[198]  In  pursuance,  and  under  the  authority,  of  this  warrant  the  trespasses  com- 
plained of  in  the  declaration,  were  committed. 

The  plaintiff,  disputing  the  jurisdiction  of  the  defendants  to  make  such  conviction 
or  to  issue  such  warrant,  and  objecting  also  to  the  form  both  of  the  said  conviction 
and  warrant,  on  the  30th  of  the  same  month  of  June  caused  them  to  be  served  with 
a  notice  of  action,  of  which  the  following  is  a  copy  : 

"To  R.  W.  White,  clerk,  and  T.  Cooke,  Esqrs.,  justices  of  the  peace  for  the  county 
of  Southampton,  acting  in  and  for  the  division  of  the  Isle  of  Wight. 

"  I,  James  Barnes,  of  the  parish  of  Carisbrooke,  in  the  Isle  of  Wight,  in  the  county 
of  Southampton,  builder,  do  hereby,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  give  you,  and  each  of  you,  notice  that  I  shall,  by  my  attorney, 
Mr.  H.  R.  of  Newport,  in  the  Isle  of  Wight  aforesaid,  at,  or  soon  after,  the  expiration 
of  one  calendar  month  from  the  time  of  your  being  served  with  this  notice,  cause 
a  writ  of  summons  to  be  sued  out  of  Her  Majesty's  court  of  Common  Pleas  at  West- 
minster against  you  at  my  suit,  and  proceed  thereupon  according  to  law  :  for  that  you 
did,  on  the  24th  day  of  June,  1843,  with  force  and  arms,  break  and  enter  my  timber- 
yard,  situate  and  being  in  Walleni  Terrace,  in  a  certain  street  or  highway  called  Node 
Hill,  in  Carisbrooke  aforesaid,  and  did  then  and  there  seize  and  take  certain  goods 
and  chattels  belonging  to  me,  to  wit,  eleven  pieces  of  wood,  called  deals  or  planks, 
of  great  value,  to  wit,  of  the  value  of  101.,  and  then  converted  and  disposed  thereof 
to  your  own  use ;  by  reason  whereof  I  the  said  James  Barnes  was  greatly  disturbed 
and  disquieted  in  the  peaceable  and  quiet  possession  of  my  said  timber-yard,  and  was 
deprived  of  the  use  and  benefit  of  my  said  goods  and  chattels  ;  and  for  that  you  [199] 
other  wrongs  then  and  there  did,  against  the  peace  of  our  lady  the  now  Queen,  and 
to  my  damage  of  501.     Dated,  this  30th  of  June,  1830." 

(Signed)        "James  Barnes." 

This  action  was  accordingly  commenced  on  the  4th  of  August,  1843. 

The  pleadings  in  the  action,  and  also  an  act  passed  in  the  53  G.  3  [c.  xcii.],  intituled 
"An  act  for  amending  the  roads  and  highways  in  the  Isle  of  Might," — copies  of 
which  accompany  the  case, — are  to  be  deemed  and  taken  as  part  thereof,  and  are  to 
be  referred  to,  if  necessary. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  was  entitled  to  recover  in  this 
action,  then  the  verdict  found  for  him  is  to  stand  :  but,  if  the  court  shall  be  of  a 
contrary  opinion,  then  judgment  of  nonsuit  is  to  be  entered. 

Channell,  Serjt.  (with  whom  was  Butt),  for  the  plaintiff'.  The  main  question  for 
consideration  in  this  case  is,  whether  or  not  the  local  act  of  53  G.  3,  c.  xcii.,  is  con- 
tinued and  kept  alive  by  the  4  &  5  W.  4,  c.  10,  the  general  highway  act.     The  title 
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of  the  Ideal  act  is,  "  An  act  for  amending  the  roads  and  highways  in  the  Isle  of  Wight." 
By  sect.  20  a  discretionary  power  is  given  to  the  commissioners  to  erect  gates,  bars, 
or  turnpikes,  in,  upon,  or  across  the  several  roads  or  highways  within  the  parishes 
and  places  named  in  the  act.  Sect.  21  vests  in  the  commissioners  the  right  and 
property  of  all  the  turnpikes,  toll-houses,  and  other  buildings  to  be  erected  by  virtue 
of  the  act,  with  the  grounds,  fences,  and  appurtenances  thereto  respectively  belonging  : 
sect.  22  empowers  them  to  take  certain  tolls  :  sect.  23  enacts,  that,  in  case  any  person, 
subject  to  the  payment  of  toll,  shall  neglect  or  refuse  to  pay  the  same,  the  collector 
may  seize  and  distrain  any  horse,  or  the  bridles,  &c.  [200]  (except  the  bridles  or  reins 
apart  from  any  horse  or  beast),  and,  if  such  tolls,  and  the  reasonable  charges  of  such 
distress,  be  not  paid  within  three  days,  may  sell  the  same,  &c.  :  and  by  sect.  24 
disputes  respecting  tolls  and  charges  are  to  be  settled  by  a  justice  of  the  peace.  The 
twenty-ninth  section  provides,  amongst  other  things,  that  no  toll  shall  be  demanded 
or  taken  from  any  person  or  persons  who  shall  pass  through  any  of  the  turnpikes  or 
toll-gates  authorized  to  be  erected  by  virtue  of  the  act,  with  any  waggon,  wain,  cart, 
or  other  carriage,  not  being  such  as  is  liable  to  be  charged  to  the  assessed  taxes, 
"  having  the  sole,  or  bottom,  of  the  felloes  of  the  wheels,  of  the  breadth  or  gauge  of 
three  inches  or  more,  and  which  shall  not  be  drawn  with  more  than  one  horse;"  and 
that,  "  in  case  any  person  or  persons  shall  use  any  such  waggon,  &c.  on  any  of  the 
said  roads  or  highways,  drawn  as  aforesaid  (excejit  as  aforesaid),  without  having  com- 
pounded with  the  said  commissioners  for  the  same,  every  such  person  or  persons  shall, 
for  every  offence,  forfeit  and  pay  any  sum  not  exceeding  101.,  to  be  recovered  and 
applied  as  any  other  penalty  under  this  act  is  directed  to  be  recovered  and  applied." 
Sect.  .'50  imposes  a  penalty  not  exceeding  101.  for  an  evasion  of  tolls.  Sect.  43  enables 
the  justices  to  make  a  rate  upon  the  occupiers  of  lands,  etc.  within  the  several  parishes 
mentioned  in  the  act,  to  pay  for  the  purchase  of  land  for  widening  or  diverting  roads, 
agreeably  to  the  general  highway  act  of  the  13  G.  3,  c.  78.  Sect.  53  contains  pro- 
visions for  converting  statute  labour  into  a  money  payment.  And  by  sect.  93  it  was 
enacted  that  the  act  should  be  in  force  and  have  continuance  for  and  during  the  term 
of  twenty-one  years,  and  from  thence  to  the  end  of  the  then  next  session  of  parliament. 
[Tindal,  C.  J.  Is  there  any  provision  in  the  act  enabling  the  commissioners  to  borrow 
money  upon  the  security  of  the  tolls?  If  there  be,  that  will  be  [201]  a  circumstance 
not  to  be  lost  sight  of  in  considering  whether  the  act  is  continued  or  not]  The 
thirty-ninth  section  enables  the  commissioners  to  raise  money  not  exceeding  40001., 
and,  as  a  security  for  the  same,  to  assign  over,  or  mortgage,  the  tolls  thereby  granted, 
for  any  term  during  the  continuance  of  the  act.  Now,  by  the  4  &  5  W.  4,  c.  10,  it 
is  enacted,  "  that  all  and  every  act  and  acts  of  parliament  for  making,  amending,  and 
repairing  any  turnpike-roads  in  (neat  Britain,  which  will  expire  with  the  present  or 
the  next  session  of  parliament,  shall  be,  and  the  same  is  and  are  hereby,  continued 
until  the  1st  of  July,  1836,  or,  if  parliament  shall  then  be  sitting,  until  the  end  of  the 
then  session  of  parliament."  The  object  of  this  enactment  was,  to  continue  in  force 
such  acts  relating  exclusively  to  turnpike-roads  as  would  expire  during  the  then 
present,  or  the  next,  session,  and  not  to  interfere,  in  any  way,  with  acts  having  in 
view  other  objects  besides,  and  independent  of,  the  regulation  of  turnpike-roads.  The 
53  G.  3,  c.  xcii.,  therefore,  being  addressed  to  other  matters,  is  not  within  the  purview 
and  operation  of  that  act.  Assuming,  however,  thai  thai  act  is  still  in  force,  the 
warrant  in  this  case  is  substantial])-  defective.  The  local  act  contains  no  clause 
creating  the  offence  described  in  the  warrant.  [Cresswoll,  J.  The  conviction  pro- 
fesses to  found  itself  upon  the  general  turnpike  -act,  3  G.  1,  c.  126.]  The  forty  lirst 
section  of  that  act,  amongst  other  things,  enacts,  that,  if  any  person  shall  fraudulently 

or  forcibly  pass  through  any  such  toll  gate,  with  any  horse,  cattle,  beast,  or  carriage, 
or  shall  do  any  other  act  whatever  in  order  or  with  intent  to  evade  the  payment  of 
all  or  any  of  the  tolls,  and  whereby  the  same  shall  be  evaded,  every  such  person  shall, 

for  every  such  offence,   forfeit   and   pay  any  sum   not  6XC ling  51.  :   and  the    MM 

section  points  out  the  mode  of  enforcing  the  penalty.  Now,  tho  conviction  and 
Warrant  declare  that  the  plaintiff  has  forfeited  [202]  and  become  liable  to  pay,  but 
the  former' contains  no  adjudication  of  payment;  nor  is  it  shewn  to  whom  the  pay 
merit  is  to  be  made.  The  conviction  is  in  the  nature  of  a  judgment  in  a  qui  tain 
action,  and  should  be  substantially  like  it.  The  conviction  states  thai  the  plaintiff 
was  convicted  "on  the  oath  of  Charles  Newnham,  a  credible  witness,"  but  it  does  not 
shew  that  Charles  Newnham  was  the  informer ;  and,  if  we  turn  to  the  warrant,  we 
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find  that  the  informer  was  Mark  Morgan.  Where  the  amount  of  the  penalty,  and 
the  party  to  whom  it  is  to  be  paid,  are  ascertained  by  the  act  under  which  it  is 
imposed,  those  facts  need  not  appear  on  the  face  of  the  conviction  :  but,  where  those 
matters  are  not  ascertained  and  fixed  by  the  act,  it  is  otherwise  Thus,  the  stat.  42 
G.  3,  c.  119,  against  illegal  lotteries,  directs  the  penalty  to  be  distributed,  one-third 
to  the  King,  one-third  to  the  informer,  and  one  third  to  the  person  apprehending  or 
securing  the  offender.  In  The  King  v.  Sarah  Seale  (8  East,  568),  a  conviction  directing 
the  penalty  to  be  distributed  as  the  law  directs,  without  ascertaining  to  whom  the 
last  third  was  to  be  paid  (the  person  being  uncertain),  was  held  to  be  bad.  [Tindal,  C.  J. 
Here,  the  statute  gives  a  form  of  conviction  and  warrant,  and  sect.  148  expressly 
provides  "  that  the  forms  of  proceeding  relative  to  the  several  matters  contained  in 
the  act,  which  are  set  forth  and  expressed  in  the  schedule  thereunto  annexed,  may  be 
used  upon  all  occasions,  with  such  additions  and  variations  only  as  may  be  necessary 
to  adapt  them  to  the  particular  exigencies  of  the  case,  and  that  no  objection  shall  be 
made  or  advantage  taken  for  want  of  form  in  any  such  proceedings  by  any  person  or 
persons  whomsoever."  It  would  be  strange,  indeed,  if  the  defendants  should  be  held 
to  have  done  wrong  in  following  the  form  prescribed.]  Neither  the  [203]  148th 
section,  nor  the  form  given  in  the  schedule,  removes  the  plaintiff  from  this  objection, 
which  is  one  of  substance.  The  party  ought  not  to  be  left  in  a  state  of  uncertainty 
as  to  the  person  to  whom  the  penalty  is  to  be  paid.  [Tindal,  C.  J.  Suppose  he  had 
paid  it  "forthwith"  to  the  justices'  clerk,  would  not  that  have  been  a  good  payment?] 
Possibly  it  would  :  but  he  is  at  all  events  not  liable  to  a  distress  until  there  has  been 
a  clear  default.  Then,  there  is  a  fatal  variance  between  the  warrant  and  the  convic- 
tion. The  conviction  states  that  the  plaintiff,  on  a  day  named,  in  the  parish  of 
Carisbrooke,  on  the  turnpike-road  before  then  made  and  then  being  under  the  authority 
of  an  act  of  parliament  made  and  passed  in  the  53  G.  3,  for  amending  the  roads  and 
highways  in  the  Isle  of  Wight,  "with  a  certain  carriage,  to  wit,  a  cart,  drawn  by  one 
horse,  did  unlawfully,  fraudulently,  and  forcibly  pass  through  a  certain  toll-gate  then 
and  there  legally  situate  and  being  under  the  authority  of  the  said  act  (53  G.  3,  c.  xcii. )  ; 
by  reason  whereof  the  payment  of  a  certain  toll,  to  wit,  the  sum  of  3d.,  then  and 
there  legally  due,  demanded,  and  payable,  under  the  authority  of  the  said  act,  by  and 
from  the  said  .lames  Barnes,  for  and  in  respect  of  the  said  carriage  so  drawn  as  afore- 
said, was  avoided,  contrary  to  the  form  of  a  statute,"  iVc.  3  G.  4,  c.  126.  The  warrant 
states,  that  the  plaintiff,  on  the  day  named,  in  the  parish  of  Carisbrooke  aforesaid, 
"  with  a  certain  carriage,  to  wit,  a  cart,  drawn  by  one  horse,  the  said  cart  then  and 
there  having  two  wheels,  and  the  felloes  of  such  wheels  being  then  and  there  of  less 
breadth  than  three  inches,  to  wit,  of  the  width  of  two  inches,  did  unlawfully,  fraudu- 
lently, and  forcibly  pass  through  a  certain  toll-gate  then  and  there  situate  and  being, 
by  means  whereof  the  payment  of  a  certain  toll,  to  wit,  the  sum  of  3d.  then  and  there 
[204]  legally  due  and  payable  by  and  from  the  said  James  Barnes  for  and  in  respect 
of  the  said  carriage  so  drawn  as  aforesaid,  was  avoided,  contrary  to  the  statutes  in 
such  case  made  and  provided,"  Are.  The  warrant,  therefore,  does  not  follow  the  con- 
viction. It  does  not  state  that  the  toll-gate  was  upon  a  turnpike-road  ;  and  it  omits 
other  matters  that  are  stated  in  the  conviction,  and  contains  matter  not  appearing  on 
the  conviction. — The  warrant  itself  is  bad  :  it  does  not,  upon  the  face  of  it,  disclose 
any  legal  cause  of  forfeiture.  A  good  conviction  will  not  support  a  bad  commitment ; 
Wickes  v.  Clutterbuck  (2  Bingh.  483,  10  J.  B.  Moore,  63).  The  warrant  should  have 
distinctly  stated  that  the  toll-gate  was  by  or  on  a  turnpike-road.  [Tindal,  C  J.  The 
warrant  states  the  offence  in  the  very  words  of  the  forty-first  section  of  the  3  G.  4, 
c.  126.  Erie,  .1.  The  word  "toll-gate"  is  used  throughout  the  act  in  the  sense  of 
"turnpike-gate."]  "Toll-gate"  does  not  necessarily  mean  a  gate  at  which  toll  is 
payable  under  a  turnpike-act ;  there  are  other  descriptions  of  toll  to  which  it  would 
be  equally  applicable  :  and  it  is  to  be  observed  that  here  the  right  to  toll  is  not  given 
by  the  3  G.  4,  c.  126,  but  by  the  local  act.  No  offence,  therefore,  is  committed  to 
render  a  party  liable  to  the  penalty  under  the  3  G.  4,  c.  126,  unless  the  right  to  the 
toll  is  established  under  the  local  act;  and  there  can  be  no  right  to  demand  toll  under 
the  local  act,  unless  at  a  gate  on  or  by  a  turnpike-road  within  the  3  G.  4,  c.  126. — 
The  warrant  contains  an  adjudication  of  payment  of  the  penalty,  but  the  conviction 
does  not.  In  the  former  the  penalty  is  directed  to  be  paid,  one  moiety  to  the  informer, 
and  the  other  moiety  "  to  the  treasurer  of  the  commissioners  for  amending  the  roads 
and  highways  in  the  Isle  of  Wight,  being  the  place  where  the  said  offence  was  com- 
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mitted;"  whereas  the  141st  section  of  the  3  G.  4,  [205]  c.  126,  directs  the  payment 
to  be  made,  "one  moiety  thereof  to  the  informer  or  person  suing  for  and  recovering 
the  same,  and  the  other  moiety  to  the  treasurer  or  treasurers  to  the  trustees,  or  com- 
missioners for  repairing  and  maintaining  the  road  on  which  such  offence  shall  have 
been  committed,  and  applied  and  disposed  of  for  the  purposes  of  such  road  and  of  the 
act ; "  and  the  form  given  in  the  schedule  (No.  xx.)  directs  the  payment  of  the  second 
moiety  to  lie  made  to  "the  surveyor  of  the  turnpike-road  where  the  said  offence 
happened." — Also,  the  adjudication  is  insufficient  with  reference  to  the  costs.  The 
warrant,  after  directing  the  levy  and  the  appropriation  of  the  penalty,  directs  that  the 
overplus  be  returned  to  the  plaintiff,  on  demand,  the  reasonable  charges  of  taking, 
keeping,  and  selling  the  said  distress  being  deducted ;  whereas,  the  only  costs 
authorized  by  sect.  141  to  be  levied,  are  "the  costs  attending  the  information  and 
conviction." — Lastly,  there  does  not  appear  to  have  been  any  demand  of  the  penalty 
and  costs  previously  to  the  issuing  of  the  warrant.  [Cresswell,  J.  No  formal  demand 
was  necessary.  The  141st  section  of  the  .'5  G  4,  e.  126,  authorizes  a  distress  "in  case 
such  fines,  penalties,  and  forfeitures  shall  not  be  forthwith  paid  upon  conviction."] 

Byles,  Serjt.  (with  whom  was  Barstow),  contra,  was  desired  by  the  court  to  con- 
fine himself  to  the  fourth  point,  namely,  whether  or  not  the  warrant  was  void  by 
reason  of  the  mention  of  "  toll-gate  "  only,  without  describing  it  as  being  situate  by 
or  on  i  turnpike-road.  It  is  clear,  from  a  reference  to  the  20th  sect,  of  the  local  act, 
that  there  is  not  a  road  in  the  whole  island  upon  which  the  commissioners  have  not 
the  power  to  erect  a  toll-gate.  The  warrant  follows,  as  nearly  as  the  circumstances 
would  permit,  the  form  given,  and  describes  the  offence  in  the  very  words  of  the  act. 
The  word  "such"  [206]  in  sect.  41,  creates  some  ambiguity;  but,  upon  a  careful 
examination,  it  will  be  found  to  have  no  antecedent,  and  to  be  wholly  without 
meaning,  and  may  therefore  be  rejected.  Taking  the  whole  of  the  warrant  together, 
and  giving  it  a  reasonable  and  sensible  construction,  it  is  clear  the  offence  is  described 
with  a  sufficient  degree  of  accuracy.  The  use  of  the  precise  form  is  not  imperatively 
required,  as  in  Davison  v.  Gill  (1  East,  04).  The  plaintiff  was  guilty  of  evading  the 
toll,  by  passing  through  a  gate  which  the  commissioners  had  authority  to  erect;  and 
the  warrant  expressly  states  that  the  toll  was  legally  due  and  payable  in  respect  of 
his  so  passing  through  the  gate.  There  is  no  foundation  for  the  objection.  Besides, 
the  144th  section  provides,  that,  "where  any  distress  shall  be  made  for  any  sum  or 
sums  of  money  to  be  levied  by  virtue  of  this  act,  or  any  other  act  for  repairing, 
amending,  or  maintaining  any  turnpike-road,  the  distress  itself  shall  not  be  deemed 
unlawful,  nor  the  party  or  parties  making  the  same  be  deemed  a  trespasser  or 
trespassers,  on  account  of  any  default  or  want  of  form  in  any  proceeding  relating 
thereto." 

Cliannell,  Serjt.,  in  reply.  The  forms  given  by  the  statute  are  not  to  be  idly 
adopted  without  reference  to  the  exigencies  of  the  particular  case.  Taking  the  two 
acts  of  53  G.  3,  c.  xcii.,  and  3  G.  4,  c.  126,  to  be  incorporated  together,  ii  is  quite 
clear  that  no  offence  is  committed  unless  there  has  been  an  evasion  (if  lull  by  passing 
through  a  turnpike-gate  or  a  toll-gate  situate  upon  a  turnpike-road;  and  this  is  nut 
stated  upon  the  face  of  the  warrant. 

TlNDAL,  (J.  J.  It  appeals  to  me  that  the  defendants  in  this  case  are  entitled  to 
the  judgment  of  the  court.  The  first  olijection  th.it  lias  been  urged  on  the  part  of 
the  plaintiff  is,  that  the  local  act,  53  G-.  3,  c.  xcii.,  is  [207]  not  continued  ana  kepl 
alive  by  the  statute  4  &  5  W.  4,  c.  10.  But,  looking  at  the  general  scope  and  object 
of  the  last  mentioned  act,  1  am  of  opinion  that  it  does  continue  the  former.  One 
object  of  the  4  &  5  \V.  4,  c.  L0,  was,  to  prevent  persons  who  had  advanced  money 
upon  the  security  of  the  tolls  authorized  to  be  raised  under  local  turnpike-acts,  from 
being  deprived  of  that  security  by  the  expiration  of  the  acf  under  which  the  monej 
was  borrowed.  Now,  the  thirty-ninth  section  of  the  53  G.  3,  c.  xcii.  empowers  the 
commissioners  appointed  for  carrying  the  acf  into  effect,  "from  time  to  time  to 
borrow  and  take  up  at  interest  any  sum  and  sums  of  money  as  they  shall  judge 
necessary  for  the  purposes  of  the  act,  not  exceeding  in  the  whole  the  sum  of  40001., 
anil  by  writing  under  their  hands  and  seals,  or  under  the  hands  and  seals  of  any  three 
or  more  of  them,  to  assign  over  or  mortgage  the  tolls  thereby  granted,  or  any  pail 
thereof,  and  the  several  turnpikes  and  toll  houses  to  be  erected  on  the  said  road,  for 
any  term  during  the  continuance  of  the  act,  as  ;i  security  for  the  repayment  of  such 
sum    oi'   sums    of    money,  with    interest    lor   the   same,  lo   the   person   or   persons   who 
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should  advance  and  lend  such  money,  his,  her,  or  their  executors,  administrators,  and 
assigns."     It  seems  to  me  that  it  would  he  a  most  mischievous  construction  of  the 
4  &  5  W.  4,  to  hold  that  it  does  not  extend  to  the  local  act  in  question.     The  title  of 
the  statute  is  "  An  act  for  continuing  until  the  1st  of  June,  1836,  the  several  acts  for 
regulating  the  turnpike-roads  in  Great  Britain,  which  will  expire  with  the  present  or 
the  next  session  of  parliament."     The  act  then  recites  that  "it  is  expedient  that  the 
several  acts  for  making,  amending,  and  repairing  the  turnpike-roads  in  Great  Britain, 
which  will  expire  with  the  present  session  or  the  next  session  of  parliament,  should  be 
continued  for  a  limited  time  "  :  and  it  proceeds  to  enact  "  that  all  and  every  act  and 
[208]  acts  of  parliament  for  making,  amending,  and  repairing  any  turnpike-roads  in 
Great  Britain,  which  will  expire  with  the  present  or  the  next  session  of  parliament, 
shall  be  and  the  same  is  and  are  hereby  continued  until  the  1st  of  June,  1836,  or,  if 
parliament  shall  then  be  sitting,  until  the  end  of  the  then  session  of  parliament."     It 
is  true,  the  local  act  is  not  limited  expressly  and  exclusively  to  the  making,  amending, 
and  repairing  of  turnpike-roads,  but  also  extends  to  the  substitution  of  a  money  pay- 
ment in  lieu  of  the  duty  called  statute  labour,  in  the  several  parishes  referred  to  in 
the  first  section.     But,  inasmuch  as  one  object,  and  the  main  object,  of  the  local  act 
is,  the  "amending  the  roads  and  highways  in  the  Isle  of  AVight,"  it  seems  to  me  to 
fall  within  the  words  and  the  spirit  of  the  general  act.     And  this  construction  is 
fortified  by  the  second  section,  which  in  terms  excludes  from  the  operation  of  the 
continuing  statute  certain  local  acts  which  otherwise  might  have  been  held  to  fall 
within  the  general  words  of  the  first  section.     The  second  objection  arises  upon  the 
form  of  the  conviction,  which,  it  is  said,  contains  no  adjudication  of  payment.     To 
this  the  answer  is,  that  it  follows  the  form  of  conviction  given  in  the  schedule  (No. 
xix.)  to  the  general  turnpike  act,  3  G.  4,  c.  126,  the  148th  section  of  which  enacts 
"  that  the  forms  of  proceeding  relative  to  the  several  matters  contained  in  that  act, 
which  are  set  forth  and  expressed  in  the  schedule  thereunto  annexed,  may  be  used 
upon  all  occasions,  with  such  additions  and  variations  only  as  may  be  necessary  to 
adapt  them  to  the  particular  exigencies  of  the  case,  and  that  no  objection  shall  be 
made  or  advantage  taken  for  want  of  form  in  any  such  proceedings  by  any  person  or 
persons  whomsoever."     Another  objection  that  has  been  relied  on  is,  that  there  is  a 
variance  between  the  conviction  and  the  warrant,  inasmuch  as  the  former  states  that 
the  plaintiff,  on  a  certain  day,  "with  a  certain  carriage,  to  [209]  wit,  a  cart,  drawn  by 
one  horse,  did  unlawfully,  fraudulently,  and  forcibly  pass  through  a  certain  toll-gate," 
&c,  and  the  latter,  that  the  plaintiff,  "with  a  certain  carriage,  to  wit,  a  cart,  drawn 
by  one  horse,  the  said  cart  then  and  there  having  two  wheels,  and  the  felloes  of  such 
wheels  being  then  and  there  of  less  breadth  than  three  inches,  to  wit,  of  the  width  of 
two  inches,  did  unlawfully,  fraudulently,  and  forcibly  pass  through  a  certain  toll-gate." 
&c.     To  this  I  answer  that  this  is  no  variance,  but  simply  that  the  warrant  is  more 
full  and  explicit  than  the  conviction,  and  contains  words  that  might  well  have  been 
omitted.     A  fourth  objection  is,  that  the  warrant  itself  is  void  in  law,  for  that  it 
does  not,  upon  the  face  of  it,  state  any  legal  cause  of  forfeiture.     If  that  be  so,  then, 
undoubtedly,  the  warrant  will  afford  no  justification  for  the  alleged  trespass.     But  it 
appears  to  me  that  there  is  no  foundation  for  this  objection.     It  is  said  that  the 
warrant  does  not  shew  that  the  toll-gate,  which  the  plaintiff  is  charged  with  having 
fraudulently  passed  through,  was  situate  upon  a  turnpike-road.     But  it  states  that 
which  appears  to  me  to  be  equivalent ;  for,  it  goes  on — "  by  means  whereof  the  pay- 
ment of  a  certain  toll,  to  wit,  the  sum  of  3d.,  then  and  there  legally  due  and  payable 
by  and  from  the  plaintiff  for  and  in  respect  of  the  said  carriage  so  drawn  as  aforesaid, 
was  avoided,  contrary  to  the  statutes,"  &c.     Now,  I  agree  that  the  local  act  is  to  be 
considered  as  virtually  incorporated  in  the  3  G.  4,  c.  126.     The  forty-first  section  of 
that  act  enacts,  that,  if  any  person  shall  fraudulently  or  forcibly  pass  through  any 
toll-gate,  with  any  horse,  cattle,  beast,  or  carriage,  or  shall  do  any  other  act  whatever 
in  order,  or  with  intent,  to  evade  the  payment,  of  all  or  an}'  of  the  tolls,  and  whereby 
the  same  shall  be  evaded,  every  such  person  shall,  for  every  such  offence,  forfeit  and 
pay  any  sum  not  exceeding  51.     The  first  answer,  therefore,  to  this  objection  is,  that 
the  war-[210]-rant  follows  the  very  words  used  in  the  act ;  and,  if  so,  it  is  clearly 
sufficient;  for,  the  direction  in  the  schedule  (No.  XX.)  is,  that  the  offence  is  to  be 
described   "particularly  in   the  words  of   the   statute,  as  near  as  may  be."     Then, 
supposing  (as  is  properly  stated)  that  the  local  act  is  incorporated  in  the  general  act, 
"toll-gate"  must  be  considered  as  equivalent  to  "turnpike-gate:"  for,  in  sect.  22  of 
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the  former,  we  find  them  used  as  synonymous  terms.  It  therefore  seems  to  me  that 
this  objection  is  sufficiently  answered.  The  fifth  objection  is,  as  to  the  mode  of 
stating  the  appropriation  or  apportionment  of  the  penalty  in  the  warrant.  The 
answer  is,  that  the  form  given  by  the  3  G.  4,  c.  126,  has,  in  this  respect,  been  followed 
as  nearly  as  the  exigencies  of  the  case  would  permit.  It  is  true  the  warrant  does  not 
direct  the  application  of  the  penalty  in  the  precise  manner  stated  in  the  schedule ;  the 
form  in  the  schedule  directing  the  amount  of  the  penalty  to  be  paid,  one  half  to  the 
informer,  and  the  other  half  to  "the  surveyor  of  the  turnpike-road  where  the  said 
offence,  &c.  happened  ; "  and  the  warrant  directing  that  one  moiety  be  paid  to  the 
informer,  and  the  other  moiety  "to  the  treasurer  of  the  commissioners  for  amending 
the  roads  and  highways  in  the  Isle  of  Wight,  being  the  place  where  the  said  offence 
was  committed."  That,  however,  makes  no  real  difference  ;  because  it  was  impossible 
literally  to  follow  the  form  in  the  schedule  ;  and  any  defect  of  form  is  cured  by  the 
148th  section.  The  objection  taken  as  to  the  costs  has  very  properly  been  abandoned. 
And  the  last  objection,  namely,  that  it  did  not  appear  that  there  had  been  any  demand 
of  the  penalty,  is  answered  by  a  reference  to  the  141st  section  of  the  3  G.  4,  c.  126, 
which  renders  the  party  liable  to  a  distress  if  the  forfeiture  be  not  forthwith  paid 
upon  conviction.  For  these  reasons,  I  am  of  opinion  that  none  of  the  objections  that 
have  been  urged  against  this  [211]  warrant  can  be  allowed  to  prevail ;  and,  conse- 
quently, that  our  judgment  must  be  for  the  defendants. 

Cre.SSWELL  J.(rt).  I  am  entirely  of  the  same  opinion.  With  respect  to  the  main 
question,  I  cannot  help  expressing  my  surprise  that  it  should  have  been  considered  a 
matter  at  all  in  doubt,  whether  or  not  the  53  G.  3,  c.  xcii.  was  continued  by  the 
4  &  5  \Y.  4,  c.  10.  It  has  been  contended  that  the  local  act  was  not  so  continued, 
because  it  related  to|somcthing  more  than  the  mere  regulations  of  roads  and  highways. 
It  is  not,  however,  the  less  a  turnpike-act,  because  it  contains  provisions  applicable  to 
something  else.  One  portion  of  the  act,  namely,  that  which  related  to  the  highways 
on  the  island,  was  on  the  eve  of  expiring ;  and  it  is  impossible  to  doubt  that  its  con- 
tinuance by  the  4  &  5  W.  4,  c.  10,  was  within  the  contemplation  of  the  legislature. 
Assuming,  then,  that  the  plaintiff  was  wrong  in  his  refusal  to  pay  toll,  the  next 
question  is,  whether  the  proceedings  of  the  defendants,  the  justices,  were  regular. 
Several  objections  in  point  of  form  have  been  taken  to  the  conviction  and  the  warrant, 
some  of  which  are  answered  by  a  reference  to  the  148th  section  of  the  3  G.  4,  c.  L26, 
and  the  schedule  annexed  to  that  act,  which  preclude  advantage  being  taken  of  such 
defects,  where  the  prescribed  forms  have  been  followed.  It  has  been  urged  that  there 
is  a  material  variance  between  the  conviction  and  the  warrant;  or,  in  other  words, 
that  there  is  no  sufficient  conviction  to  sustain  the  warrant.  I  see  no  such  variance 
between  the  conviction  and  the  warrant  as  will  have  the  effect  contended  for.  It  is 
true  that  the  offence  is  more  fully  stated  in  the  latter  than  in  the  former,  But  it  is 
enough  if  they  substantially  agree.  La  Daniell  v.  PhUipp$(l  C.  M.  &  U.  662,  5  Tyrwh. 
292),  which  was  an  action  of  trespass  for  false  imprisonment  [212]  against  two  magis- 
trates, the  defendants  gave  in  evidence  a  conviction  of  the  plaintiff,  tinder  I  he  1  &  8  G.  4, 
c.  30,  s.  24,  for  "unlawfully  and  maliciously  damaging,"  Ac.  a  quantity  of  rushes,  for 
which  they  adjudged  the  plaintiff  to  pay  the  sum  of  10s.  as  a  reasonable  compensation, 
and  6s.  6d.  for  costs;  and,  in  default  of  immediate  payment,  the  plaintiff  to  be 
imprisoned  for  one  calendar  month,  unless  the  said  sums  should  be  duly  paid.  The 
warrant  of  commitment  stated  the  offence  to  be,  that  the  plaintiff  unlawfully  trespassed 
on  land  in  the  occupation  of   I).  Thomas,  and  cut  down  and   carried   away  a  quantity 

of  lushes,  for  which   olfcnce  lie   was   ordered   to   pay  the  s of    \<>*.  penalty,  anil  the 

gaoler  was  ordered  to  detain  him  for  the  space  of  one  month,  or  until  he  should  bo 
delivered  by  the  due  order  of  law:  and   it    was   held    thai    the   conviction   Sufficiently 

supported  the  commitment.  There  was  much  more  reason  for  saying  that  there 
was  a  variance  in  that   case    than  in  the  present.      Here,  the    principal    objection 

to  the  form   of  the  warrant    is    that  il  does  not  upon  the   face  of    it    shew    any   offence 

committed.     But)  upon  looking  at  the  act,  I  am  satisfied  thai  this  objection  is  uo< 

well  founded,  and  that  the  warrant  does  shew  an  offence.  The  local  act  U86S  the 
words  toll  gate  and  turnpike  gate  as  synonymous.  The  warrant  states  that  the 
plaintiff,  "on  the  30th  day  of  May  now  last  past,  at  the  parish  of  Carisbrooke,  in  tic 
isle  and  county  aforesaid,  with   a   certain  carriage,  to  wit,  a  cart,  drawn  by  one  horse, 

('()   Maule  J.  was  absent. 
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the  said  cart  then  and  there  having  two  wheels,  and  the  felloes  of  such  wheels  being 
then  and  there  of  less  breadth  than  three  inches,  to  wit,  of  the  width  of  two  inches, 
did  unlawfully,  fraudulently,  and  forcibly  pass  through  a  certain  toll-gate  then  and 
there  situate  and  being,  by  means  whereof  the  payment  of  a  certain  toll,  to  wit,  the 
sum  of  3d.,  then  and  there  legally  due  and  payable  by  and  from  the  plaintiff  for  and 
in  respect  of  the  said  carriage  [213]  so  drawn  as  aforesaid,  was  avoided,  contrary 
to  the  statutes  in  such  case  made  and  provided,"  &c.  It  describes  the  offence  as  the 
evasion  of  a  toll  legally  payable  by  the  plaintiff  for  passing  through  a  toll-gate  upon 
the  road  in  question  :  and  it  describes  the  offence  in  the  form  prescribed  by  the  3  G.  4, 
c.  126,  following  it  as  nearly  as  the  exigencies  of  the  case  will  permit. 

Erle,  J.  It  appears  also  to  me  that  the  defendants  in  this  case  are  entitled  to 
judgment.  The  main  question  that  has  been  argued,  is,  whether  or  uot  the  stat. 
53  G.  3,  c.  xcii.,  was  continued  and  kept  in  force  by  the  4  &  5  W.  4,  c.  10.  The 
argument  on  the  part  of  the  plaintiff  has  been  that  the  local  act  does  not  fall  within 
the  act  of  extension,  because  it  is  not  an  act  merely  for  making,  amending,  or  repairing 
a  turnpike-road,  but  that  it  also  contains  provisions  of  a  different  nature.  It  seems  to 
me  to  be  impossible  to  come  to  any  other  conclusion  than  that  the  portion  of  the  local 
art  whichdoes  relate  to  the  amending  the  roads  and  highways  in  the  Isle  of  Wight, 
is  continued.  If  this  were  not  so,  it  would  operate  as  a  grievous  hardship  and 
injustice,  seeing  that  parties  who  have  lent  money  to  the  commissioners  upon  the 
credit  of  the  tolls,  would  be  deprived  of  all  security.  Several  objections  in  point 
of  form  have  been  urged  against  the  conviction  and  the  warrant,  some  of  which  are 
disposed  of  by  a  reference  to  the  148th  section  of  the  3  G.  4,  c.  126,  and  the  forms 
given  in  the  schedule  to  that  act.  On  this  part  of  the  case,  the  main  struggle  has 
been,  that  there  is  (as  it  is  said)  no  sufficient  statement  of  the  offence  on  the  face  of 
the  warrant.  It  appears  to  me,  however,  that  the  offence  is  stated  in  the  very  words 
of  the  41st  section  of  the  3  G.  4,  c.  126.  Had  the  warrant  alleged  that  the  plaintiff' 
passed  through  a  turnpike-gate,  there  would  have  [214]  been  no  difficulty  :  and  looking 
through  the  several  sections  of  the  local  act,  I  find  that  "  toll-gate  "  is  used  throughout 
as  synonymous  with  "  turnpike-gate."  I  entirely  agree  with  the  rest  of  the  court  in 
thinking  that  the  defendants  are  entitled  to  judgment. 

Judgment  of  nonsuit. 

Barns  v.  Price.     Jan.  24,  1845. 

A  declaration  in  assumpsit  charged  the  defendant,  in  the  first  two  counts,  as  the 
acceptor  of  two  bills  of  exchange,  and  in  other  counts,  for  money  lent,  money  paid, 
interest,  and  money  due  upon  an  account  stated.  The  defendant  pleaded,  as  to  the 
first  and  second  counts,  and  as  to  8521.  9s.  6d.,  parcel  of  the  moneys  in  the  third 
and  subsequent  counts  mentioned,  that  the  bills  were  respectively  drawn  and 
accepted  for  and  on  account  of  the  sums  they  severally  represented,  parcel  of  the 
said  sum  of  8521.  9s.  6d.,  and  for  no  other  consideration  ;  that,  after  they  respec- 
tively became  due,  and  before  the  commencement  of  the  suit,  the  defendant  and 
one  P.  transferred  certain  stock  of  the  value  of  4161.  17s.  6d.,  in  full  satisfaction  and 
discharge  of  the  sum  of  4161.  17s.  6d.,  parcel,  &c.  and  of  the  causes  of  action  in  the 
declaration,  so  far  as  they  related  to  the  said  sum  of  4161.  17s.  6d.  ;  that  the  defendant 
gave  the  plaintiff,  and  the  plaintiff  took  and  received  from  the  defendant,  three 
several  bills  of  exchange  for  1451.  4s.  each  ;  and  that  the  plaintiff  accepted  and 
received  the  stock  and  the  bills  in  full  satisfaction  and  discharge  of  the  said  sum 
of  8521.  9s.  6d.,  and  of  the  causes  of  action  in  the  declaration  mentioned,  so  far  as 
they  related  thereto.  To  this  plea  the  plaintiff  replied  de  injuria  :—  Held,  that, 
inasmuch  as  the  plea  set  up  matter  in  discharge,  and  not  in  excuse,  the  replication 
de  injuria  was  improper. 

Assumpsit.  The  first  count  was  upon  a  bill  of  exchange  for  2231.  Is.,  dated  the 
18th  day  of  July,  1832,  drawn  by  the  plaintiff  upon,  and  accepted  by,  the  defendant, 
and  payable  three  months  after  date.  The  second  was  upon  a  bill  for  1071.  15s.  2d., 
dated  the  29th  of  November,  1833,  also  drawn  by  the  plaintiff  upon,  and  accepted 
by,  the  defendant,  and  payable  at  four  months  after  date.  The  declaration  also  con- 
tained counts  for  money  lent,  money  paid,  interest,  and  for  money  found  due  upon  an 
account  stated. 
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[215]  The  defendant  pleaded,  fifthly,  as  to  the  first  and  second  counts  of  the 
declaration,  and  as  to  8521.  9s.  6d.,  parcel  of  the  moneys  in  the  third  and  subsequent 
counts  mentioned — that  the  bill  of  exchange  in  the  first  count  mentioned  was  so  drawn 
and  accepted  as  in  the  first  count  mentioned,  for  and  on  account  of  the  sum  of  2231.  Is., 
parcel  of  the  said  sum  of  8521.  9s.  6d.,  and  that  there  never  was  any  consideration  for 
the  acceptance  or  payment  of  the  said  bill  other  than  the  said  sum  of  2231.  Is.,  parcel 
as  aforesaid  ;  and  that  the  bill  of  exchange  in  the  said  second  count  mentioned,  was 
so  drawn  and  accepted  as  in  the  said  second  count  mentioned  for  and  on  account  of  the 
sum  of  1071.  15s.  2d.,  further  parcel  of  the  said  sum  of  8521.  9s.  6d.,  and  that  there 
never  was  any  consideration  for  the  acceptance  or  payment  of  the  last-mentioned  bill 
other  than  the  said  sum  of  1071.  15s.  2d.,  parcel  as  aforesaid  :  that,  after  the  respective 
davs  on  which  each  of  the  said  bills  became  due  and  payable  according  to  the  tenor 
and  effect  thereof,  and  before  the  commencement  of  the  suit,  to  wit,  on  the  30th  of 
April,  1838,  the  defendant  and  one  Daniel  Price  transferred  from  the  names  of  the 
defendant  and  the  said  Daniel  in  the  books  of  the  governor  and  company  of  the  Bank 
of  England  a  certain  amount  of  three  per  centum  Consolidated  Bank  Annuities,  to 
wit,  5001.  of  such  annuities,  and  of  great  value,  to  wit,  of  the  value  of  4161.  17s.  6d., 
which  amount  of  bank  annuities  was  then,  with  the  further  amount  of  341.  15s.  2d., 
of  the  like  annuities,  standing  in  the  said  books  in  the  names  of  the  defendant  and 
the  said  Daniel  as  surviving  limited  executors  of  Anne  Keel,  widow,  deceased,  in  full 
satisfaction  and  discharge  of  the  sum  of  4161.  17s.  6d.,  parcel  of  the  said  sum  of  8521. 
9s.  6d.,  and  of  the  causes  of  action  in  the  declaration  mentioned  so  far  as  they  related 
to  the  said  sum  of  4161.  17s.  6d.,  and  of  all  damages  by  the  plaintiff  sustained  by  reason 
[216]  of  the  said  causes  of  action,  so  far  as  they  related  to  the  said  sum  of  4161.  17s.  6d., 
parcel  as  aforesaid :  that,  after  the  accruing  of  the  causes  of  action,  so  far  as 
they  related  to  the  said  sum  of  8521.  9s.  6d.,  and  after  the  days  on  which  the  said 
two  bills  respectively  became  due  as  aforesaid,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  30th  of  April,  1838,  the  plaintiff  made  in  writing,  and  the  said 
Daniel  Price,  at  the  request  of  the  defendant,  accepted,  and  the  defendant  indorsed 
to  the  plaintiff,  and  the  plaintiff  took  and  received  from  the  defendant  and  the  said 
Daniel,  so  accepted  and  indorsed  as  aforesaid,  three  several  bills  of  exchange,  severally 
dated  on  the  day  and  year  last  aforesaid,  and  severally  directed  to  the  said  Daniel 
Price  (each  for  1451.  4s.,  and  payable  respectively  at  three,  six,  and  nine  months  after 
date,  to  the  order  of  the  plaintiff) :  that,  after  the  days  upon  which  the  bills  in  the 
declaration  mentioned  severally  became  due  as  aforesaid,  and  after  the  accruing  of 
the  causes  of  action  in  the  declaration  mentioned  so  far  as  they  related  to  the  said 
sum  of  8521.  9s.  6d.,  and  before  the  commencement  of  the  suit,  the  plaintiff  accepted 
and  received  of  and  from  the  defendant  and  the  said  Daniel  the  said  transfer  of  the 
said  sum  of  5001.  three  per  centum  per  annum  Consolidated  Bank  Annuities  in  full 
satisfaction  and  discharge  of  the  said  sum  of  4161.  17s.  6d.,  parcel  of  the  said  sum  of 
8521.  9s.  6d.,  and  of  the  causes  of  action  in  the  declaration  mentioned  so  far  as  they 
related  to  the  said  sum  of  4161.  17s.  6d.,  and  of  all  damages  by  the  plaintiff  sustained 
by  reason  of  the  said  causes  of  action  so  far  as  they  related  to  the  said  sum  of  1171. 
17s.  6d.,  parcel  as  aforesaid  :  and  that  the  said  three  several  bills  of  exchange  for 
1451.  4s.  each  were  so  as  aforesaid  drawn,  accepted,  and  indorsed,  taken  and  iveeh  ,■.! 
by  the  plaintiff,  the  said  Daniel,  and  the  defendant  respectively  as  aforesaid,  for  and 
On  account  of  [217]  the  residue  of  the  said  sum  of  8521.  9s.  (id.,  and  of  the  causes  of 
action  in  the  declaration  mentioned  so  far  as  they  related  to  such  residue,  and  of  all 
damages  by  the  plaintiff  sustained  by  reason  of  the  several  causes  of  action,  so  far  as 
they  related  to  the  said  residue — verification. 

The  sixth  plea  was  similar  to  the  fifth,  save  that  the  three  bills  for  1  151.  Is.  eai  li 
were  alleged  to  have  been  "drawn,  accepted,  and  indorsed,  taken  and  received  by  the 
plaintiff,  the  said  Daniel,  and  the  defendant,  in  full  satisfaction  and  discharge  of  the 
residue  of  the  said  sum  of  8521.  9s.  6d.,  and  of  the  causes  of  action  in  the  declaration 
mentioned  so  far  as  they  related  to  such  residue,  and  of  all  damages  by  the  plaintiff 
Sustained  by  reason  of  the  said  causes  of  action  so  far  as  they  relat.ee I  to  the  said 
residue." 

To  these  two  pleas,  so  far  as  they  respectively  related  to  the  firsl  and  second  counts 
of  the  declaration,  the  plaintiff  replied  de  injuria. 

To  the  replication  to  the  fifth  pica,  so  far  as  it  related  to  the  first  and  sei 1  counts, 

the  defendant  demurred  specially,  assigning  for  causes,  that  the  said  plea,  so  far  as  it 

C.  P.  xiii.— 17* 
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related  to  the  first  and  second  counts,  was  not  a  plea  in  excuse,  and  that  the  replication 
commonly  called  de  injuria  was  inapplicable  to  it,  and  that  the  general  form  of  traverse 
adopted  in  the  replication  was  improper,  and  that  the  plaintiff  ought  to  have  traversed 
some  traversable  point  distinctly,  and  ought  not  generally  to  have  said  that  the  defen- 
dant broke  his  promises  without  the  cause  by  him  alleged  :  that  the  replication  professed 
to  deny  some  cause  supposed  in  the  replication  to  be  alleged  in  the  plea  for  the  breach 
of  promises  ;  whereas  the  said  fifth  plea  alleged  no  such  cause ;  and  the  matter  of 
defence  alleged  in  the  plea  was  alleged  to  have  taken  place  after  the  days  on  which 
the  bills  became  due,  and  therefore  the  plea  necessarily  admitted  a  breach  before  any 
[218]  matter  of  excuse  arose :  that  the  plea  was  a  plea  in  discharge,  and  that  the 
replication  did  not  properly  traverse  any  thing  alleged  in  the  plea,  inasmuch  as  the 
matters  which  were  alleged  in  the  plea  were  not  a  cause  for  the  breaches,  as  supposed  in 
the  replication  :  that  the  replication  was  double,  in  this,  that  it  traversed,  or  was  intended 
to  traverse,  both  the  transfer  of  the  stock  in  part  satisfaction,  and  the  indorsement  of 
the  bills  for  and  on  account  of  the  residue  :  and  that  the  replication  was  double,  in 
this,  that  it  denied  that  the  consideration  for  the  bills  declared  on  was  the  consideration 
alleged  in  the  plea,  and  also  denied  the  matter  of  discharge. 

There  was  a  similar  demurrer  to  the  replication  to  the  sixth  plea,  so  far  as  it  related 
to  the  first  and  second  counts,  save  that  the  words  "  in  satisfaction  of  "  were  substituted 
for  those  above  in  italics.     Joinder. 

Talfourd,  Serjt.,  in  support  of  the  demurrers.  [Tindal,  C.  J.  The  plaintiffs 
attorneys  have,  in  violation  of  the  rule  of  the  court  (a),  set  out  in  the  paper-books  the 
whole  of  the  pleadings,  although  the  demurrers  have  relation  only  to  two  of  the  pleas 
and  the  replications  thereto.  They  must  pay  the  costs.]  The  ground  of  the  demurrers 
to  the  replications  to  the  fifth  and  sixth  pleas,  is,  that,  those  pleas  being  pleas  in 
discharge,  and  not  consisting  of  mere  matter  of  excuse,  the  general  replication  de 
injuria  is  inapplicable.  [Erie,  J.  The  question  is,  whether  de  injuria  is  a  good 
replication  to  a  plea  of  accord  and  satisfaction.]  That  it  is  not,  is  clearly  [219] 
established  by  the  recent  case  of  Purchett  v.  Salter,  (1  Q.  B.  197,  1  Gale  &  D.  682, 
9  Dowl.  P.  C.  517  ;  S.  C.  in  error,  1  Q.  B.  209,  1  Gale  &  D.  693).    The  court  called  on 

Manning,  Serjt.  to  support  the  replications.  Though  there  is  some  difficulty  in 
applying  the  rule  in  Crogate's  case  (8  Co.  Rep.  66  b.),  since  the  courts  have  decided 
that  the  general  replication  de  injuria  may  be  pleaded  in  assumpsit  and  debt,  still  it 
is  submitted  that  there  are  authorities  to  warrant  the  adoption  of  that  form  of  replica- 
tion in  the  present  case.  Thus,  in  Whitehead  v.  Walker  (1  Dowl.  N.  S.  600),  where 
to  an  action  by  the  assignees  of  a  fourth  indorsee  against  the  first  indorser  of  a  foreign 
bill  of  exchange,  the  defendant  pleaded,  that,  after  the  indorsement  to  the  third 
indorsee,  and  before  the  indorsement  to  the  fourth,  the  bill  was  refused  acceptance, 
and  was  protested,  and  that  the  defendant  had  not  notice  of  the  non-acceptance  and 
protest,  and  that  the  bankrupt,  as  well  as  the  said  indorsees,  had  notice  :  it  was  held 
that  de  injuria  was  a  good  replication.  [Cresswell,  J.  There,  the  matter  set  up  in 
the  plea  was  matter  of  excuse  for  the  non-performance  by  the  defendant  of  his  contract ; 
here,  the  plea  admits  that  the  plaintiff'  had  a  good  cause  of  action,  but  states  that  it 
has  since  been  satisfied  ;  it  is  therefore  matter  of  discharge,  and  not  of  excuse.]  In 
Mitchell  v.  Cragg  (10  M.  &  W.  367,  2  Dowl.  N.  S.  252),  to  a  declaration  against  the 
acceptor  of  a  bill  of  exchange  for  161.  12s.,  drawn  by  F.  &  G.,  and  indorsed  by  them 
to  the  plaintiff,  the  defendant  pleaded — first,  that,  after  the  bill  became  due,  F.  &  G., 
being  then  the  holders,  applied  to  the  defendant  for  payment  of  the  bill ;  that  the 
defendant  paid  them  71.  2s.,  which,  together  with  the  price  of  a  horse  which  the 
defendant  had  sold  to  F.  &  G.,  and  the  price  of  which  it  was  [220]  agreed  between 
them  should  be  set  oft'  and  allowed  against  the  defendant's  acceptance,  F.  &  G.  accepted 
in  satisfaction  and  discharge  of  the  bill ;  and  that  the  bill  was  not  indorsed  to  the 
plaintiff  until  after  the  said  satisfaction  and  discharge,  and  after  it  became  due  — 
secondly,  that  before  the  bill  came  into  the  possession  of  the  plaintiff,  it  was  indorsed 

(a)  "  In  cases  of  demurrers  to  part  on\y  of  declarations  or  other  subsequent  pleadings, 
those  parts  only  to  which  such  demurrers  relate  shall  be  copied  into  the  demurrer-books  ; 
and,  if  any  other  parts  be  copied,  the  master  shall  not  allow  the  costs  thereof  on 
taxation,  either  as  between  party  and  party,  or  as  between  attorney  and  client." 
Reg.  Gen.,  K.  B.  Hilary,  8  &  9  G.  4  •  1  Mann.  &  R.  662,  7  B.  &  C.  642  ;  C.  P.,  Hilary, 
8  A-  9  G.  4  ;  4  Bingh.  549,  1  M.  &  P.  401  :  Exch.  Michaelmas,  9  G.  4  ;  2  Y.  &  J.  530. 
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in  blank  by  F.  &  G.  to  C.  &  Co.  ;  and  that,  after  it  became  due,  it  being  then  in  the 
hands  of  C.  &  Co.,  F.  A.-.  (1.  gave  C.  &  Co.  another  bill,  accepted  by  them,  for  the 
game  amount,  which  C.  &  Co.  received  on  account  of  the  first-mentioned  lull,  and 
which  was  paid  by  F.  &  G.  at  maturity  ;  that,  after  the  second  bill  was  so  given  the 
defendant  paid  to  F.  &  (!.  71.  2s.  &c.  (as  in  the  first  plea);  that,  at  the  time  of  the 
giving  of  the  second  bill  by  V.  &  I  '•.  as  aforesaid,  and  at  the  time  of  the  said  settlement 
between  the  defendant  and  F.  &  G.,  the  bill  in  the  declaration  mentioned  remained 
in  the  hands  of  ('.  A:  Co.,  and  was  nut  indorsed  to  the  plaintiff  until  after  the  giving 
of  the  second  bill  by  F.  &  G.,  nor  until  after  it  became  due.  To  each  of  these  pleas 
the  plaintiff  replied,  "that  the  said  plea,  and  the  statements  therein  contained,  in 
manner  and  form  as  the  same  are  therein  pleaded,  are  not  true  in  substance  and  in 
fact,"  concluding  to  the  country.  And  it  was  held,  first,  that  the  replication  was  had 
(in  special  demurrer,  as  being  an  informal  de  injuria;  secondly,  that  the  pleas  were 
had  in  substance,  because  they  did  not  shew  that  the  sum  paid  by  the  defendant, 
together  with  the  price  of  the  horse,  equalled  the  amount  of  the  bill  of  exchange. 
[Cresswell,  J.  In  that  case  there  was  no  default  as  to  the  plaintiff:  the  alleged 
satisfaction  was  made  before  the  bill  was  indorsed  to  the  plaintiff.] 

The  learned  Serjeant  prayed  leave  to  amend,  which  was  granted,  on  the  usual  terms. 

Rule  accordingly. 

[221]  The  costs  of  the  amendment  having  been  taxed  and  demanded  of  the 
plaintiff,  and  not  paid,  and  the  plaintiff  having  neglected  to  avail  himself  of  the  leave 
to  amend, 

Talfourd,  Serjt.,  in  the  following  term,  prayed  for  judgment  on  the  demurrers. 
[Cresswell,  J.  We  cannot  give  judgment  without  looking  into  the  matter.  If  we 
pronounce  judgment  rashly,  there  may  be  a  writ  of  error.] 

Cur.  adv.  vult. 

Tiniial,  C.  J.,  on  the  last  day  of  Easter  term,  said:  We  have  looked  at  the 
pleadings  in  this  ease,  and  we  think  the  fifth  and  sixth  pleas  clearly  disclose  matter 
in  excuse  and  not  in  discharge,  and  therefore  that  de  injuria  is  not  a  proper  form  of 
replication. 

Judgment  for  the  defendant. 


JOSEPB    V.   BUXTON.     Jan.  24,  1845. 

The  court  refused  to  stay  execution  in  an  action  upon  a  judgment  forasuni  exceeding 
201.  recovered  in  a  suit  originally  brought  for  a  debt  not  amounting  to  that  sum, 
upon  a  suggestion  that  the  proceeding  was  in  fraud  of  the  7  A-  H  Vict.  c.  'Mi,  s.  57. 

The  plaintiff  had  brought  an  action  against  the  defendant  upon  a  bill  of  exchange 
for  151.,  in  which  action  he  obtained  judgment  for  damages  and  costs,  together 
amounting  to  241.  He  afterwards  commenced  an  action  upon  this  judgment,  and, 
upon  an  issue  joined  on  nul  tie!  record,  obtained  judgment. 

Dowling,  Serjt.,  now  moved  for  a  rule  calling  upon  the  plaint  ill'  to  shew  cause  why 
the  proceedings  on  the  last  mentioned  judgment  should  not  be  stayed.     He  submitted 

that   the  action    upon    the   judgmenl    was  a  fraudil  [222]  lent    evasion  of    the   provisions 

of  the  7  &  8  Vict.  c.  96(a).  [Tindal,  C.  J.  How  can  we  say  thai  the  Bum  recovered 
in  this  action  does  not  exceed  201.1  Cresswell,  J.  This  question  has  recently  been 
before  the  courl  ol  Exchequer;  and  I  think  they  declined  to  interfere.] 

On  a  subsequent  day,   Dowling  itated  that  the  court  of  Exchequer,  in  tin 

alluded  to,  Hopkins  v.  Freeman  (13  M.  &  W.  372),  had  intimated  an  opinion  to  the 
effect  suggc  ted  ;  and  consequently  he  took  nothing. 

(a)  The  fifty-seventh  section  of  which,  reciting,  that,  "whereas  it  is  expedient   to 

limit  the  present  power  of  arrest  upon  final  process,"  enacts,  "that,  from  and  after  the 

passing  of   this  act,  no  person  shall  be   take ■   charged    in    execution    upon  any  judg 

meiil  obtained  in  any  of  her  Majesty's  superior  courts,  or  in  any  county  court,  curl 
of  requests,  or  other  inferior  court,  in  any  action  for  the  recovery  of  debt,  "herein  the 

sum  recovered  shall  not  exceed  the  su f  201.,  exclusive  of  the  costs  recovered  by 

such  judgment. 
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Boyd  and  Another  v.  Lett.     Jan.  24,  1845. 

[S.  C.  2  D.  &  L.  847.] 

In  assumpsit  for  not  accepting  a  quantity  of  guano,  the  declaration  alleged  that  the 
plaintiffs  were  ready  and  willing  to  deliver  the  guano  to  the  defendant  according  to 
the  terms  of  the  contract : — Held,  sufficient,  on  special  demurrer  ;  and  that  it  was 
not  necessary  for  the  plaintiff's  to  aver  a  tender  or  offer  to  deliver,  or  that  the 
defendant  dispensed  with  a  tender. 

Assumpsit.  The  declaration  stated,  that,  on  the  10th  of  July,  1844,  the  defen- 
dant agreed  to  buy  of  the  plaintiffs,  and  the  plaintiffs,  at  the  request  of  the  defendant, 
then  agreed  to  sell  to  the  defendant,  a  large  quantity  of  goods,  to  wit,  all  the  then 
remaining  parcel  of  guano,  then  being  about  forty-three  tons,  brought  by  the  "  Magnet " 
from  Ichaboe,  ami  then  landed  at  Fenning's  wharf,  upon  the  following  terms;  that 
is  to  say,  the  price  [223]  to  lie  81.  per  ton,  at  wharf-delivery  weights,  the  defendant  to 
be  allowed  the  same  tares  and  draft  as  are  allowed  in  the  department  of  Her  Majesty's 
customs  ;  the  said  goods  to  be  accepted  by  the  defendant,  and  the  price  to  be  paid  by 
the  defendant  to  the  plaintiffs,  at  the  expiration  of  fourteen  days  from  the  time  of  the 
making  of  the  said  contract ;  the  brokerage  to  be  one  per  cent.  ;  the  delivery  charges 
to  be  paid  by  the  defendant,  and  the  said  goods  to  be  delivered  by  the  plaintiffs  to 
the  defendant  on  the  defendant's  paying  the  said  price  at  or  before  the  expiration 
of  the  said  fourteen  days,  at  the  option  of  the  defendant  :  and  no  discount,  to  be 
allowed  on  such  payment :  that,  in  consideration  thereof,  and  that  the  plaintiffs,  at 
the  request  of  the  defendant,  had  then  promised  the  defendant  to  deliver  the 
said  goods  to  the  defendant  according  to  the  aforesaid  terms,  and  in  all  respects 
to  perform  and  fulfil  the  said  terms  on  the  part  of  the  plaintiffs  to  be  performed 
and  fulfilled,  the  defendant  then  promised  the  plaintiff's  to  accept  the  said  goods  of 
and  from  the  plaintiffs,  and  to  pay  them  for  the  same  according  to  the  aforesaid  terms  ; 
that,  although  the  plaintiffs,  from  the  time  of  the  making  of  the  said  promise,  for  and 
during  and  until  and  at  the  expiration  of  fourteen  days  from  the  time  of  the  making 
the  said  contract,  were  ready  and  willing  to  deliver  the  said  goods  to  the  defendant 
according  to  the  said  terms,  and  to  perform  and  fulfil  the  said  terms  in  all  things  on 
the  part  of  the  plaintiff's  to  be  performed  and  fulfilled  ;  whereof  the  defendant  during 
all  that  time  had  notice  ;  and  although  the  said  period  of  fourteen  days  elapsed  before 
the  commencement  of  the  suit ;  yet  the  defendant,  not  regarding  his  said  promise,  did 
not  nor  would  accept  the  said  goods,  or  any  part  thereof,  of  or  from  the  plaintiffs,  or 
pay  them  for  the  same  according  to  the  aforesaid  terms,  but  wholly  neglected  and 
refused  so  to  do ;  and,  in  consequence  of  the  defendant's  refusal  to  ac-[224]-cept  the 
said  goods,  the  plaintiffs  were  compelled  to  resell  the  said  goods,  and,  in  so  doing, 
the  plaintiffs  were  put  to  great  costs  and  charges,  amounting  to  a  large  sum,  to  wit, 
the  sum  of  101.,  in  and  about  effecting  and  preparing  for  such  re-sale  ;  and  that,  in 
consequence  of  such  refusal  as  aforesaid,  they  were  compelled  to  incur  a  debt  to  a 
large  amount,  to  wit,  to  the  amount  of  101.,  for  the  warehousing  of  the  said  goods, 
and  were  deprived  of  great  gains  and  profits,  to  wit,  the  sum  of  101.,  which  they 
would  otherwise  have  made  by  employing  the  money  agreed  to  be  paid  for  the  said 
goods  if  the  defendant  had  accepted  and  paid  for  the  said  goods. 

To  this  declaration,  the  defendant  demurred  specially  assigning  for  causes — that 
it  did  not  contain  any  averment  that  the  plaintiffs  at  any  time  tendered  or  offered  to 
deliver  the  goods  in  the  declaration  mentioned  to  the  defendant,  or  that  the  defen- 
dant dispensed  with  the  said  tender  and  offer,  as  the  declaration  should  have  done, 
according  to  the  terms  of  the  contract  therein  declared  on  ;  that  the  mere  averment 
that  the  plaintiffs  were  ready  and  willing  to  deliver  the  said  goods  to  the  defendant 
was  not  sufficient ;  and  that  the  declaration  was  in  other  respects  defective,  &c. 

The  plaintiff  joined  in  demurrer. 

Channell,  Serjt.,  in  support  of  the  demurrer.  If  the  declaration  had  alleged  an 
offer  to  deliver  the  goods  in  question,  that  might  have  sufficed,  notwithstanding  the 
defendant's  right  to  inspect  and  examine  the  quantity  and  quality  ;  Isht  rwood  v. 
Uliitiiiorc  (10  M.  &  W.  757,  2  Dowl.  N.  S.  548).  An  allegation  of  a  tender  of  goods 
is  not  supported  by  proof  of  a  delivery  or  offer  to  deliver  closed  casks,  said  to  contain 
them;  but  they  should  be  tendered  in  such  a  way  that  the  purchaser  may  have  B 
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reasonable  opportunity  of  inspecting  [225]  them,  and  of  ascertaining  whether  what  he 
has  bargained  for  is  presented  for  his  acceptance;  Isherwood  v.  Whitmore  (11  M.  A:  W. 
847).  [Cresswell,  J.  To  sustain  the  allegation  of  readiness  and  willingness  to  deliver, 
the  plaintiffs  would  be  bound  to  prove  that  they  were  ready  and  willing  to  deliver  the 
identical  goods  contracted  for.] 

Byles,  Serjt.,  contra.  The  allegation  of  readiness  and  willingness  to  deliver, 
imports  the  ability,  as  well  as  the  will,  to  deliver  the  article  contracted  for  :  it  is  quite 
superfluous  to  aver  an  actual  tender.     In  Isherwood  v.  Whitmore  (10  M.  &  W.  757, 

2  Bowl.  N.  >S.  548),  which  was  an  action  of  assumpsit  on  a  promise  by  the  defendants 
to  pay  2501.,  on  the  plaintiff  delivering  up  certain  goods,  to  wit,  2000  hats,  on  which 
he  had  a  lien,  the  declaration  alleged  that  the  plaintiff  was  ready  and  willing,  and 
tendered  and  offered  to  deliver  up  the  hats,  and  to  abandon  his  lien,  but  that  the 
defendants  refused  to  accept  them :  the  defendant  pleaded  that  the  tender  was  of 
two  closed  casks,  which  the  plaintiff  represented  as  containing  the  hats,  which  was  the 
readiness,  and  willingness  in  the  declaration  mentioned  ;  but  that  the  defendants  did 
not  then,  or  at  any  other  time,  know,  nor  could  they  ascertain,  the  contents  of  the  said 
casks,  or  whether  the  same  contained  the  said  hats  ;  nor  hail  they  any  opportunity  of 
inspecting  the  contents  of  the  said  casks  ;  and,  although  the  plaintiff  was  requested 
by  them  to  open  the  casks,  and  allow  them  to  examine  the  contents  thereof,  and 
although  the  plaintiff  had  notice  that  they  were  willing  to  accept  the  hats  and  to  pay 
the  money,  yet  the  plaintiff  refused  to  permit  the  casks  to  be  opened,  or  to  allow  them 
any  inspection  of  the  contents  thereof.  This  plea  was  held  bad,  on  special  demurrer, 
as  being  an  argumentative  denial  of  [226]  the  tender.  The  defendants  in  that  case 
afterwards  traversed  the  tender  as  alleged  in  the  declaration,  and  the  court  held  that 
that  allegation  was  not  sustained  by  proof  of  an  offer  to  deliver  the  hats  in  closed 
casks  (11  M.  &  W.  347).  In  Eawson  v.  Johnson  (1  East,  203),  which  was  an  action  for 
the  non-delivery  of  malt,  which  the  defendant  had  undertaken  to  deliver  on  request 
at  a  certain  price,  it  was  held  sufficient  for  the  plaintiff  in  his  declaration  to  aver  such 
request,  and  that  he  was  ready  and  willing  to  receive  the  malt  and  to  pay  for  it 
according  to  the  terms  of  the  sale,  but  that  the  defendant  refused  to  deliver  it,  with- 
out alleging  an  actual  tender  of  the  price.  "  Under  this  averment,"  said  Lord  Ellen- 
borough,  "  the  plaintiffs  must  have  proved  that  they  were  prepared  to  tender  and  pay 
the  money  if  the  defendant  had  been  ready  to  have  received  it,  and  to  have  delivered 
the  goods  :  but  it  cannot  be  necessary,  in  order  to  entitle  them  to  maintain  their 
action,  that  they  should  have  gone  through  the  useless  ceremony  of  laying  the  money 
down  in  order  to  take  it  up  again.  It  would  be  repugnant  to  common  sense  to  require 
it."  That  case  is  precisely  in  point;  as  is  also  the  recent  case  of  Jackson  v.  AUaway 
(6  M.  &  Gr.  942,  7  Scott,  N.  R.  875,  1  D.  &  L.  919).  There,  in  an  action  for  the 
breach  of  an  agreement  to  purchase  and  take  to  certain  quantities  of  iron-mine,  the 
plaintiff  averred,  that,  although  he  had  raised,  gotten,  and  prepared,  and  was  ready 
and  willing,  and  then  tendered  and  offered,  to  sell  and  deliver  to  the  defendants  the 
stipulated  quantities;  yet  the  defendants  did  not  purchase,  or  take,  or  pay  for  the 
game.  The  defendants  pleaded,  that  the  plaintiff  did  not  tender  or  oiler  to  sell  or 
deliver  to  the  defendants  the  iron-mine  in  the  declaration  mentioned  :  and  this  plea 
was  heM  bad,  as  being  a  traverse  of  an  [227]  immaterial  allegation.  Pickford  v.  /'/"■ 
Grand  Junction  Railway  Company  (<s  M.  &  W.  372,  9  Dowl.  Ttiii,  2  Railw.  ('a.  592)  is  an 
authority  to  the  same  effect. 

Channell,  Serjt.,  admitting  that  Jackson  v.  Allaway  was  a  conclusive  authority 

against  him,  prayed  and  obtai 1  leave  to  amend. 

Rule  accordingly  (sec  Granger  v.  Dacre,  12  M.  &  W.  431). 


ROSS  v.  Musics.     Jan.  25,  1845. 

Certain  shares  in  a  joint-stock  company  were  deposited  by  15.  with  A.,  to  be  sold  by 
A.  in  ease  B.  neglected  to  provide  for  two  bills  accepted  by  A.  for  15. 's  accommodation. 
15.  having  failed  to  provide  for  the  bills,  A  sold  the  shares,  and  gave  notice  of  thai 
tad  to  B.,  who  refused  to  execute  a  transfer  to  the  purchaser.  In  an  action  for 
money  had  and  received,  brought  by  A.  to  recover  the  amount  paid  by  him  to  take 
up  one  of  the  bills,  B.  pleaded  in  bar  the  deposit  and  sale  of  the  shares.      Upon  an 
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issue  taken  on  this  plea  : — Held,  that  B.  was  entitled  to  the  verdict,  notwithstanding 
his  refusal  to  give  effect  to  the  sale,  by  executing  a  transfer. 

Assumpsit,  for  money  paid,  and  for  money  due  upon  an  account  stated. 

The  defendant  pleaded;  hist,  nou  assumpsit:  secondly,  payment  before  action 
brought ;  thirdly,  as  to  301.,  parcel  of  the  moneys  in  the  first  count  of  the  declara- 
tion mentioned,  that  the  plaintiff,  before  the  making  of  the  promise  in  that  count 
mentioned  as  to  the  said  sum  of  301.,  parcel,  &c,  to  wit,  on  the  18th  of  July, 
1839,  accepted  a  certain  bill  of  exchange  for  the  accommodation,  and  at  the  request, 
of  the  defendant,  fur  the  purpose  of  enabling  the  defendant  to  raise  money  thereon 
for  his  own  use  and  benefit,  that  is  to  say,  a  certain  bill  of  exchange  bearing  date,  on, 
&C.,  and  then  drawn  by  the  defendant  upon  the  plaintiff,  for  the  payment  by  the 
plaintiff'  to  the  order  of  the  defendant  [228]  of  a  certain  sum  of  money,  to  wit,  301., 
three  months  after  the  date  thereof,  which  period  had  elapsed  before  the  making  of 
the  promise  as  to  the  said  sum  of  301.,  parcel,  &c.  :  and  the  plaintiff  then,  to  wit,  on 
the  said  18th  of  July  1839,  delivered  the  said  bill  so  by  him  accepted  as  aforesaid 
to  the  defendant  tor  the  purpose  aforesaid:  that,  on  the  occasion,  and  at  the  time, 
of  the  plaintiff'  so  accepting  and  delivering  the  said  bill  to  the  defendant  for  the 
accommodation  of  the  defendant  as  aforesaid,  the  defendant,  at  the  request  of  the 
plaintiff,  deposited  with  the  plaintiff,  and  the  plaintiff'  then  received  of  and  from  the 
defendant,  divers,  to  wit,  two  shares  of  him  the  defendant  in  the  capital  of  a  certain 
public  joint-stock  company,  called  the  Monmouthshire  Iron  and  Coal  Company,  that 
is  to  say,  the  certificates  of  the  said  shares  duly  granted  and  delivered  to  the  defen- 
dant, and  certifying  the  right  and  interest  of  the  defendant  to  and  in  the  said  shares, 
of  great  value,  to  wit,  of  the  value  of  1001.  ;  and  it  was  thereupon  then  agreed  by  and 
between  the  plaintiff' and  the  defendant,  that,  in  case  the  plaintiff  as  the  acceptor  of 
the  said  bill,  when  the  same  should  become  due,  should  be  called  upon,  and  forced  and 
obliged,  to  pay  the  said  bill,  he  the  plaintiff' should  be  at  liberty  to  sell  and  dispose  of 
the  said  shares,  and  apply  and  appropriate  the  proceeds  of  the  same,  or  so  much  thereof 
as  should  be  sufficient  in  that  behalf,  in  payment  and  satisfaction  of  the  money 
which  he  should  be  so  called  upon,  and  forced  and  obliged,  to  pay  upon,  and  in 
discharge  of,  the  said  bill :  that,  the  said  bill  being  so  accepted  and  delivered  to  him 
as  aforesaid,  for  the  purpose  aforesaid,  he  the  defendant  did  thereupon  raise  money 
on  the  said  bill,  to  wit,  the  sum  of  301.,  and  did  then  indorse  and  negotiate  the  said 
bill  for  and  on  account  of  the  said  sum  of  301.,  and  to  and  for  his  the  defendant's 
own  use  and  benefit :  that  afterwards,  [229]  and  when  the  said  time  for  the  payment 
of  the  said  bill  bad  elapsed,  and  the  said  bill  had  become  due,  to  wit,  on  the  21st  of 
October  1839,  the  plaintiff,  as  the  acceptor  of  the  said  bill,  was  called  upon  and  forced 
and  obliged  to  pay,  and  did  then  pay,  to  the  then  holder  of  the  said  bill,  the  said  sum 
of  301.  therein  specified,  in  discharge  of  the  said  bill :  that  the  sum  of  money  in  the  first 
count  mentioned  as  to  the  said  sum  of  301.,  parcel  thereof,  was  the  same  sum  of  money 
which  the  plaintiff  was  so  called  upon,  and  forced  and  obliged,  to  pay,  and  did  pay  in 
discharge  of  the  said  bill  as  aforesaid  :  that,  upon  the  plaintiff  being  so  called  upon,  &&, 
tn  wit,  on  the  day  and  year  last  aforesaid,  he  the  plaintiff,  under  anil  by  virtue  of  and  in 
pursuance  of  the  said  agreement  so  in  that  behalf  made  as  aforesaid,  did  sell  and  dispose 
of  the  said  shares  of  the  defendant,  the  certificates  whereof  were  so  deposited  with  the 
plaintiff  as  aforesaid,  upon  the  terms  aforesaid,  for  a  large  sum  of  money,  to  wit,  301., 
and  did  then,  under  and  by  virtue  anil  in  pursuance  of  the  said  agreement,  apply, 
appropriate,  and  accept  the  proceeds  of  the  said  sale,  to  wit,  the  said  sum  of  301.,  which 
was  then  paid  to  and  received  by  the  plaintiff  as  and  for  the  price  and  value  of  the  said 
shares,  upon  the  said  sale  and  disposal  thereof  (the  same  being  sufficient  in  that  behalf), 
in  payment  and  satisfaction  of  the  said  money  which  he  was  so  called  upon,  &c,  to  wit, 
the  said  sum  of  301.,  parcel,  &c,  and  in  full  satisfaction  and  discharge  of  all  causes  ami 
rights  of  action  against  the  defendant  in  respect  thereof. 

The  plaintiff  joined  issue  on  the  first  plea,  traversed  the  second,  and,  to  the  third, 
replied  that  he  did  not  sell  or  dispose  of  the  said  shares  of  the  defendant  in  that  plea 
mentioned,  modo  et  forma. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sit-[230]-tings  in  London  after  last 
Trinity  term,  when  the  following  facts  appeared  in  evidence  : — 

In  July,  1839,  the  defendant  obtained  from  the  plaintiff  two  accommodation 
acceptances  for  451.  and  301.  respectively  at  three  months'  date,  depositing  with  him 
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as  security  two  shares  of  the  nominal  value  of  501.  each  in  the  Monmouthshire  Iron 
and  Coal  Company,  upon  an  express  agreement  that  the  plaintiff  should  be  at  liberty 
to  sell  the  shares  in  ease  the  defendant  should  neglect  to  provide  for  the  bills  at  least 
ten  days  before  they  arrived  at  maturity.  Two  days  before  the  bills  became  due,  viz. 
on  the  19th  of  October,  1839,  the  plaintiff  wrote  to  the  defendant,  telling  him,  that, 
as  he  had  not  provided  for  them  according  to  his  engagement,  he  had  been  compelled 
to  send  the  shares  into  the  market,  and  that  he  could  only  obtain  151.  each  for  them. 
And  on  the  21st,  he  again  wrote  to  the  defendant  to  apprise  him  of  his  having  sold 
the  two  shares  to  one  Hartley  for  301.,  and  applied  the  proceeds  in  retiring  one  of 
the  bills,  and  inclosed  the  sold-note.  The  defendant,  in  reply,  remonstrated  with  the 
plaintiff  for  having  sold  the  shares  at  so  low  a  price,  asserting  that  they  were  worth 
501.  each  ;  and,  when  applied  to  for  that  purpose,  he  refused  to  execute  a  transfer  of 
them.  Some  further  correspondence  took  place  between  the  parties,  when  the  plaintiff 
offered  to  get  back  the  shares  for  401.     This  offer  was  not  accepted. 

On  the  part  of  the  plaintiff  it  was  insisted  that  this  evidence  did  not  shew  an 
absolute  sale  of  the  shares,  so  as  to  sustain  the  third  plea.  The  jury,  however, 
returned  a  verdict  for  the  defendant  on  that  issue  ;  and  the  learned  judge  reserved 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  the  plaintiff  for  301.,  if  the  court 
should  be  of  opinion  that  he  was  entitled  to  recover. 

[231]  Talfourd,  Serjt.,  in  Michaelmas  term  last,  accordingly  obtained  a  rule  nisi. 
He  submitted  that  that  which  took  place  did  not  amount  to  a  sale  and  disposal  of  the 
shares  within  the  meaning  of  the  third  plea. 

Byles,  Serjt.  (with  whom  was  Austin),  now  shewed  cause.  The  transaction 
between  the  plaintiff  and  Hartley  amounted  to  a  sale  of  the  shares  in  the  sense 
in  which  those  terms  are  used  in  the  third  plea.  After  his  letter  of  the  21st  of 
October,  it  was  not  competent  to  the  plaintiff  to  say  that  they  were  not  sold,  not- 
withstanding the  defendant's  refusal  to  execute  a  transfer;  for  which  Hartley,  the 
buyer,  would  have  a  remedy  against  him  in  equity. 

Talfourd,  Serjt.,  in  support  of  his  rule.  There  has  been  no  valid  sale  and  transfer 
of  these  shares.  The  defendant  throughout  protested  against  and  repudiated  the  sale, 
and  refused  to  do  what  was  required  to  give  validity  to  it.  As  against  him,  therefore, 
there  clearly  has  been  no  sale.  [Cresswell,  .1.  If  an  agent  duly  authorized  sell  an 
estate,  will  it  be  the  less  a  sale  because  the  principal  improperly  refuses  to  execute 
a  conveyance  I]  A  sale  can  only  mean  that  which  effectually  vests  in  the  vendee  the 
property  in  the  thing  sold. 

Coltman,  J. (a)1.  The  pleadings  in  this  case  admit  the  plaintiffs  right  to  sell  the 
shares:  it  is  only  the  fact  of  a  sale  having  actually  taken  place  that  is  disputed.  It 
appears,  however,  from  the  evidence  and  the  correspondence  between  the  parties,  that 
a  sale  has  taken  place,  which  the  purchaser,  who  has  retained  the  shares  [232]  fur  five 
years,  might  have  enforced.  And  it  dues  nut  appear  that  there  has  been  any  agree 
ment  to  rescind  that  sale.  For  these  reasons  I  think  the  issue  on  the  third  plea  was 
properly  found  for  the  defendant. 

ERLE,  .1.  It  appears  from  the  pleadings  that  the  defendant  deposited  with  the 
plaintiff  a  saleable  article,  with  authority,  in  a  given  event,  to  sell  it:  and  the  only 
question  is  whether  or  uot  the  plaintiff  has,  in  point  of  fact,  exercised  that  right.  His 
own  letter  of  the  21st  of  October,  1839,  in  terms,  states  that  he  has.  Ii  dues  not 
appear  that  the  sale  has  ever  been  rescinded,  or  that  the  plaintiff  has  nut  had  the 
purchase-money  in  his  hands  down  to  the  present  time.     Many  instances  might  be 

put  where  t  he  sale  is  complete  though  do  t  ransfer  has  I n  made.    Suppose  one  holding 

the  title  deeds  of  a  house,  with  authority  to  sell(a)',  finds  a  purchaser,  and  reoeives 
from  him  the  purchase-money,  and  hands  over  in  him  the  title  d Is,     Thai,  1  should 

(a)1  Tindal,  ( '.  .1.  was  absent,  being  engaged  •  >i t  the  crown  jewels'  - 
('J)'-  An  agent,  with  authority  I"  sell,  may  be  a  person  duly  authorized  to  complete 
a  sale  by  transferring  the  property  in  the   subject    of  sale   by  conveying  or  delivering 

it  in  the  name  of  the  principal,  or  he  may  be   a    person   authorized    to   contract 

that    his   principal   shall    convey   or  deliver,    Ac,    in    which    case    the    sale    is    incom- 
plete until  the  principal  has  SO   transferred    the   property;   i!    being  of   the   essence   of 

the  contract  emptio  venditio,  that  the  vendor  should  do  all  acts  necessary  to  enable 

the  vendee  to  possess   and   enjoy  the  subject.      Vide   Pothier,  TraiW  du   Conical    de 
Vente,  No.  4248. 
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hold  to  be  a  valid  sale,  even  though  the  owner  of  the  house  refused  to  execute  a  legal 
conveyance.  That  is  precisely  the  situation  of  this  defendant,  if  a  transfer  of  these 
shares  was  necessary  ;  of  which  there  was  no  evidence. 

Cresswell,  J.  concurred,  observing  that,  if  the  plaintiff  recovered  in  this  action, 
the  defendant  would  [233]  have  a  difficulty  in  getting  back  the  shares  from  Hartley  («). 

Rule  discharged  (/<). 

GrOODALL  v.  Polhill.     Jan.  25,  1845. 

A.,  in  London,  to  whose  care  a  bill,  bearing  the  indorsement  of  B.,  at  Bruges,  had 
been  referred,  "  in  case  of  need,"  paid  it  supra  protest,  for  B.'s  honour,  and 
immediately  gave  B.  notice,  and  sent  the  bill  to  him.  B.  indorsed  the  bill  to  A., 
and  returned  it  to  him  by  the  next  post,  and  A.  on  the  same  day  caused  notice  of 
the  dishonour  to  be  given  to  the  drawer  :  Held,  that  the  notice  was  in  time. 

Assumpsit,  by  the  indorsee  against  the  drawer,  of  a  bill  of  exchange  for  1201., 
dated  the  30th  of  October,  1843,  and  drawn  upon,  and  accepted  by,  one  Brander, 
payable  three  months  after  date  to  the  order  of  the  defendant.  The  declaration 
alleged  an  indorsement  by  the  defendant  to  one  Latour,  and  by  Latour  to  the 
plaintiff. 

The  defendant  pleaded  two  pleas — one  traversing  the  [234]  allegation  that  the 
bill  was  duly  presented  to  the  acceptor  for  payment, — the  other,  traversing  the 
allegation  that  the  defendant  had  clue  notice  of  the  non-payment. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  second  sitting  in  London  in 
Michaelmas  term  last.  It  appeared  that  the  bill  in  question  was  indorsed  by  the 
defendant,  the  drawer,  to  Latour,  and  by  Latour  to  De  Vos  Ryland  &  Co.,  of  Binges, 
who  wrote  upon  it  before  negotiating  it,  "  In  case  of  need,  appby  to  Mr.  Goodall." 
The  bill  was  duly  presented  when  it  became  due,  viz.  on  the  2nd  of  February,  1S44, 
by  Messrs.  Masterman  &  Co.,  the  bankers,  for  Rothschild  the  holder,  and  was  dis- 
honoured. It  was  on  the  same  day  protested  for  nonpayment.  On  the  3rd,  Goodall, 
the  plaintiff,  paid  it  for  the  honour  of  De  Vos  Ryland  &  Co.,  to  whom  it  was  sent  by 
the  next  post.  De  Vos  Ryland  &  Co.  indorsed  the  bill  and  sent  it  back  by  return  of 
post  to  the  plaintiff,  who  received  it  on  the  8th  of  February,  and  on  the  same  day,  by 
his  attorney,  Mr.  Wright,  gave  the  defendant  notice  of  the  dishonour. 

On  the  part  of  the  defendant,  it  was  contended  that  the  notice  of  dishonour  was 
not  in  time ;  for  that  the  plaintiff  ought  to  have  given  it  on  the  3rd  of  February,  and 
was  not  justified  in  sending  the  bill  over  to  De  Vos  Ryland  &  Co. 

The  learned  judge  was  of  opinion  that  the  notice  was  in  time  ;  and  he  accordingly 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  reserving  to  the  defendant  leave 
to  move  to  enter  a  nonsuit,  if  the  court  should  entertain  a  contrary  opinion. 

Shee,  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly.  He 
submitted,  that,  if  the  plaintiff  was  the  agent  of  De  Vos  Ryland  &  Co.  for  the  purpose 

(a)  Supposing  the  issue  upon  the  replication  to  the  third  plea  to  have  been  found 
for  the  plaintiff,  the  necessity  for  getting  back  the  shares  in  order  to  relieve  the  defen- 
dant from  the  inconvenience  of  paying  his  debt  twice,  viz.  in  the  price  of  the  shares 
and  in  the  amount  of  the  verdict, — would  have  been  a  necessityT  of  his  own  creating, 

(b)  The  plea  in  this  case  containing  a  sufficient  confession  of  the  cause  of  action, 
the  plaintiff  would  be  entitled  to  judgment  unless  it  appeared  judicially  to  the  court 
that  the  plea  was  good  in  law  and  true  in  fact.  Upon  the  motion  for  entering  a  verdict 
for  the  plaintiff,  no  objection  could  be  taken  to  the  sufficiency  of  the  plea,  on  the 
ground  that  the  shares  were  not  subjects  of  sale  or  on  any  other  ground.  The  only 
question  which  could  be  raised  was,  whether  the  evidence  supported  the  allegations 
contained  in  the  plea  and  traversed  by  the  replication,  in  the  sense  in  which  those 
allegations,  are  to  be  read  upon  the  record.  As  by  the  terms  of  the  contract  set  out 
in  the  plea,  the  plaintiff  was  to  be  at  liberty  to  sell  the  shares  and  to  apply  the  proceeds 
in  a  particular  way,  it  is  evident  that  the  sale  contemplated  was  such  a  sale  as  would 
entitle  and  enable  the  plaintiff  to  receive  such  proceeds.  But  although  the  plaintiff 
did  in  fact  obtain,  by  anticipation,  the  sum  which  he  would  have  been  entitled  to 
receive  when  the  sale  should  have  been  perfected  by  a  transfer  of  the  shares,  he  never 
did  become  so  entitled  or  so  enabled. 
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of  paying  the  bill,  he  was  agent  for  the  purpose  of  giving  notice  of  dishonour;  or,  at 
all  events,  that  De  Vos  Ryland  &  Co.  should  themselves  have  given  [235]  notice, 
instead  of  returning  the  bill  to  the  plaintiff  to  do  so :  Dal//  v.  Shifter  (4  C.  &  P.  200). 
He  further  submitted  that  the  plaintiff,  having  paid  the  bill  for  honour,  thereby 
became  invested  with  all  the  rights  of  an  indorsee,  and  as  such  had  no  claim  to  rely  on 
the  title  of  De  Vos  Ryland  and  Co. :  he  cited  Mertens  v.  Winnington  (1  Esp.  N.  P.  C. 
1 12),  Chitty  on  Bills  (9th  edit.  p.  509),  and  the  159th  section  of  the  Code  de  Commerce. 
[Maule,  J.,  referred  to  1  Mann.  &  Ryl.  398,  n.  (a),  in  which  the  laws  of  several  foreign 
states  with  respect  to  the  effects  of  payment  supra  protest  are  collected  (</).] 

Channell  and  Byles,  Serjts.,  now  shewed  cause.  The  plaintiff  having  paid  the  bill 
supra  protest,  had  a  right  to  look  for  re-payment  either  to  De  Vos  Ryland  &  Co.,  or 
to  any  of  the  other  prior  parties  to  the  bill.  Jl'oodthorpe  v.  Lawes  (2  M.  &  W.  109)  is 
an  authority  to  shew  that  this  notice  would  have  been  sufficient,  provided  De  Vos 
Ryland  &  Co.  had  been  the  parties  suing.  The  real  question  is,  whether  the  plaintiff 
had  a  right  to  adopt  their  title,  and  sue  in  his  own  name.  All  that  the  law  requires 
as  to  notice  of  dishonour  is,  that  it  shall  be  given  within  a  reasonable  time  ;  and  that 
reasonable  time  is  held  to  be  the  next  day  after  the  dishonour,  in  the  case  of  an  inland 
bill,  and  the  next  practicable  mail,  in  the  case  of  a  foreign  bill.  The  plaintiff  clearly 
was  j ust  i tied  in  sending  the  bill  to  Bruges.  It  is  every  day's  practice,  that  an 
additional  day's  time  is  gained  where  the  bill  is  in  the  hands  of  a  banker  (</).  In  Firth 
v.  Thrush  (8  B.  &  C.  387,  2  Mann.  &  Ryl.  359),  the  indorsee  of  a  bill  of  exchange, 
dishonoured  by  the  acceptor,  being  ignorant  of  the  place  of  residence  of  one  [236]  of 
the  indorsers,  employed  an  attorney  to  give  notice  to  him  and  the  other  prior  indorsers  ; 
the  attorney,  after  inquiry,  having  received  information  of  this  indorser's  place  of 
residence,  on  the  following  day  consulted  his  client,  and  on  the  third  day  sent  notice 
of  the  dishonour  of  the  bill ;  and  it  was  held  that  the  notice  was  sufficient.  "  If,"  said 
Lord  Tenterden,  "  Pownal,  the  agent  of  the  plaintiff  for  the  purpose  of  giving  notice 
of  dishonour,  had  a  right  to  take  a  day  to  consult  his  client  under  the  special  circum- 
stances of  the  case,  the  notice  was  sufficient.  I  think  he  had.  If  the  letter  had  been 
sent  to  the  principal,  he  would  have  been  bound  to  give  notice  on  the  next  day  ;  but, 
it  having  been  sent  to  the  agent,  he  was  not  bound  to  give  notice  on  the  following 
day.  A  banker  who  holds  a  bill  for  a  customer,  is  not  bound  to  give  notice  of  dis- 
honour on  the  day  on  which  the  bill  is  dishonoured.  He  has  another  day  ;  and,  upon 
the  same  principle,  I  think  the  attorney  in  this  case  was  entitled  by  law  to  be  allowed 
a  day  to  consult  his  client."  [Cresswell,  J.  When  did  Goodall  in  this  case  become 
an  indorsee?]  When  the  bill  was  returned  to  him  by  De  Vos  Ryland  &  Co.  He  was 
entitled  to  claim  to  be  repaid  by  the  parties  on  whose  account  he  made  the  payment: 
and  he  had  also  a  right  to  have  recourse  to  the  other  parties  on  the  bill  prior  to  De 
Vos  Ryland  &  Co. :  but  he  was  not  bound  to  make  his  election  until  he  had  had  an 
opportunity  of  communicating  with  his  principals.  No  doubt,  De  Vos  Ryland  &  Co. 
might  have  given  notice  to  the  defendant^  and  brought  the  action  in  their  own  names  : 
and  the  plaintiff  had  a  right  to  ascertain  whether  or  not  they  would  adopt  that  course. 
[Cresswell,  J.  The  question  is,  whether  the  plaintiff  could  pass  by  the  title  he 
acquired  by  payment  under  protest,  and  sue  upon  the  new  title  he  acquired  by  the 
return  of  the  bill  from  De  Vos  Ryland  <&  Co., — whether  his  situation  is  altered  by  his 
liming  already  once  held  the  bill  under  circumstances  [237]  which  entitled  him  to 
sue  upon  it.]  The  defendant  is  not  prejudiced  by  whal  has  taken  place.  The  plaintiff 
made  the  payment  as  agent  for  l>c  Vos  Ryland  and  Co.  Reliance  will  probably  be 
placed  on  the  159th  section  of  the  Code  de  Commerce;  but,  upon  examination,  it  will 
be  found  to  have  no  application  here.  The  previous  section  provides,  that  "Une 
lettre  >\c  change  protested  pent  8tre  payee  par  tout  intervenanl  pour  le  tireur  ou  pour 

1'iin  des  endosseurs.     [/intervention  et  le  paie nt  seronl  constates  dans  I'acte  de 

protet  ou  a  la  suite  de  I'acte  "(a).     And  sect.  L59  proceeds:  "  Celui  qui  paie  une  lettre 

(i/)  These  authorities  were  not  noticed  in  the  subsequent  argument  and  judgment, 

at  which  Maule,  J.,  was  not   present. 

(,'/)  See  .//.  minder  v.  Bwchfield,  '■'•  Scott,  X.  I>.  555,  and  the  oases  there  cited. 

('()   "A   bill   of   exchange    protested,    may    be    paid    by  any  person    who   ofaoOSeS   to 

intervene  on  behalf  of  the  drawer  or  of  an  indorser,     The  intervention  and  the  pay 
ment  are  to  be  noticed  in  or  under  the   protest."     With   this  agrees  the  Spanish 
"Codigo  de  Comercio,"  No.  526,  527. 
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de  change  par  intervention,  est  subroge  aux  droits  du  porteur,  et  tenu  des  memes 
devoirs  pour  les  formalities  a  remplir.  Si  le  paiement  par  intervention  est  fait  pour  le 
eompte  du  tireur,  tous  les  endosseurs  sont  liberes.  S'il  est  fait  pour  un  endosseur,  les 
endosseurs  subsequent^  sont  liberes.  S'il  y  a  concurrence  pour  le  paiement  dune 
lettre  de  change  par  intervention,  celui  qui  opere  le  plus  de  liberations  est  prefere. 
Si  celui  sur  qui  la  lettre  etait  originairement  tiree,  et  sur  qui  a  ete  fait  le  protet  faute 
d'aceeptation,  se  presente  pour  la  payer,  il  sera  prefere  a  tons  autres  "  (/>).  [Cresswell,  J. 
The  meaning  of  that  is,  [238]  that  he  who  pays  supra  protest,  for  the  honour  of  a 
party  to  the  bill,  puts  himself  in  the  place  of  a  holder  under  the  person  for  whose 
honour  he  makes  the  payment.]  The  rule  is  similarly  laid  down  in  Naugier  on  Bills 
of  Exchange.  No  doubt,  if  the  plaintiff,  when  he  paid  the  bill,  had  chosen  to  place 
himself  in  the  character  of  an  indorsee,  he  would  have  been  subject  to  all  the  liabilities 
incident  to  that  character.  It  would  be  extremely  dangerous  to  hold  that  one  who 
pays  a  bill  for  honour,  is  bound  to  give  notice  as  if  he  were  a  party,  and  is  incapable, 
under  any  circumstances,  of  acquiring  a  new  title  so  as  to  be  entitled  to  sue  upon  it. 
There  is  no  authority  whatever  for  such  a  position. 

Shee,  Serjt.,  in  support  of  his  rule.  The  rule  undoubtedly  is  as  stated,  that  the 
notice  of  dishonour  must  be  given  within  a  reasonable  time ;  Beveridge  v.  Burgti 
(3  Campb.  262).  Assuming  that  the  plaintiff  was  the  agent  of  De  Yos  Ryland  &  Co. 
throughout  the  whole  transaction,  and  was  justified  in  returning  the  bill  to  his 
principals,  they  should  have  given  notice  to  the  drawer  promptly  ;  instead  of  return- 
ing the  bill  to  Goodall,  they  should  have  sent  notice  at  once  to  the  defendant. 
[Cresswell,  J.  No  such  point  was  made  at  the  trial :  the  only  question  raised  was, 
whether  or  not  the  delay  in  sending  the  bill  to  Bruges  was  justifiable.]  Then,  was 
Goodall  the  agent  of  De  Vos  Kyland  &  Co.  for  that  purpose?  [Cresswell,  J.  I  know 
no  distinction  in  this  respect  between  an  ordinary  agent  and  a  banker  agent.]  The 
real  point  is,  whether,  if  he  became  a  party  to  the  bill  by  paying  it,  Goodall  was  not 
bound  at  once  to  give  notice  of  dishonour  to  the  drawer.  In  Mertens  v.  Wilmington 
(1  Esp.  N.  P.  C.  112),  it  was  distinctly  held,  that,  where  a  person  takes  up  a  bill  of 
exchange  for  the  honour  of  any  one  [239]  whose  name  is  upon  it,  he  becomes  an 
indorsee  of  the  bill,  and  entitled  to  all  remedies  against  those  whose  names  are  on  it. 
[Erie,  J.  Is  not  that  rather  too  wide  a  proposition  ?  He  has  the  rights  and  remedies 
of  the  indorser  for  whom  he  pays  the  bill,  if  he  chooses  to  put  himself  in  that  posi- 
tion.] In  Chitty  on  Bills  (9th  edit.  p.  509),  it  is  said,  that,  "Although,  with  respect 
to  other  debts,  a  stranger  who  has  no  interest  in  them,  does  not,  by  paying  them, 
entitle  himself  to  the  rights  of  a  creditor,  unless  he  have  the  consent  of  the  debtor  to 
such  payment,  yet,  with  regard  to  a  bill  of  exchange,  a  stranger  who  pays  it  supra 
protest,  for  the  honour  of  the  bill,  or,  generally,  becomes  an  indorsee,  and  acquires  all 
the  same  rights,  and  is  entitled  to  all  the  same  remedies,  as  the  holder  had  whom  he 
paid,  although  no  formal  indorsement  or  transfer  of  the  bill  be  made  to  him  ;  and 
such  payment  supra  protest  does  not,  like  a  simple  payment  by  the  original  drawee, 
operate  as  a  satisfaction  of  the  bill,  but  itself  transfers  the  holder's  rights  to  the  party 
paying,  unless  the  party  paving,  by  his  own  act,  limits  and  narrows  his  right."  It  is 
clear,  also,  from  the  159th  section  of  the  Code  de  Commerce,  that  the  party  paying 
the  bill  for  honour  is  substituted  for  the  holder.  [Coltman,  J.  Who  is  the  "porteur" 
in  this  case?]  Rothschild.  [Cresswell,  J.  The  holder  who  claims  under  De  Vos 
Ryland  &  Co.  claims  as  their  indorsee.  The  plaintiff,  by  paying  the  bill  supra  protest, 
takes  his  position,  and  is  clothed  with  all  his  rights  and  subject  to  all  his  liabilities  : 
and  the  duty  of  an  indorsee  under  De  Vos  Ryland  &  Co.  was,  to  give  notice  to  De 
Vos  Ryland  &  Co.  ;    and  that  is  the  true  position  of   these  parties.]     In    Pothier, 

(b)  "  The  party  who  pays  a  bill  of  exchange  by  intervention,  becomes  clothed  with 
the  rights  of  the  holder,  and  becomes  subject  to  the  same  obligations  with  respect  to 
the  formalities  necessary  to  be  observed.  If  the  payment  by  intervention  is  made  on 
account  of  the  drawer,  all  the  indorsers  are  discharged  ;  if  it  is  made  on  the  behalf  of 
the  indorser,  the  subsequent  indorsers  are  discharged.  If  several  persons  are  desirous 
of  paying  a  bill  of  exchange  by  intervention,  the  person  by  reason  of  a  payment  by 
whom,  the  greatest  number  of  parties  will  be  discharged,  is  to  be  preferred  ;  if  the 
person  on  whom  the  bill  was  originally  drawn,  and  upon  whose  default  it  has  been 
protected  for  want  of  acceptance,  is  desirous  to  pay  it,  he  is  to  lie  preferred  to  all 
others."     Ace.  Codigo  de  Comercio,  No.  530,  533. 
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Traite  (hi  Content  de  Change,  part  1,  eh.  4,  art.  5,  S  114,  the  rule  is  thus  laid  down  : — 
"(Vliii  qui  acquitte  une  lettre  do  change  [240]  pour  1'honneur  du  tireur  on  de 
quelqu'un  des  endosseurs,  doit,  pour  obliger  envers  lui,  aetione  negotiorum  gestorum, 
oelui  pour  1'honneur  de  qui  il  l'acquitte,  la  laisser  protester  par  le  porteur  avant  que 
de  la  [layer  (citing  Elem.  Jur.  Camb.  Hein.  cap.  6,  ^  9,  in  not.).  La  raison  est,  que 
le  tireur  et  les  endosseurs  ne  devenant  debiteurs  de  la  lettre  que  par  le  protet  qui  en 
est  fait,  il  faut  qu'il  ait  etc  fait  pour  que  celui  qui  l'a  payee  puisse  pretendre  les  en 
avoir  acquitted,  et  avoir,  en  consequence,  contre  eux  Faction  negotiorum  gestorum. 
hot  ranger  qui  acquitte  une  lettre  protestee,  n'a  pas  seulement  cette  action  negotiorum 
gestorum  contre  celui  pour  1'honneur  de  qui  il  l'a  accepted,  I'ordonnance  de  1673 
(tit.  5,  Ait.  .i),  le  subroge  en  toutes  cedes  qu'avait  le  proprietaire  de  la  lettre  de 
change  qu'il  a  payee,  contre  tons  ceux  qui  en  sont  tenus.  Get  article  porte  :  '  Au 
moyen  du  paiement,  il  demeurera  subroge  en  tous  les  droits  du  porteur  de  la  lettre, 
quoiqu'il  n'en  ail  pas  de  transport,  subrogation,  ni  ordre.'  II  n'est  done  pas  besoin, 
pour  eela,  qu'en  pay ant  il  en  ait  requis  la  subrogation.  Pareillement,  il  n'est  par 
Decessaire  qu'apres  le  protet  fait  par  le  porteur  de  la  lettre,  letranger  qui  la  lui  paie 
une  nouveau  protet,  qu'on  appelle  protet  d'intervention.  Cet  acte,  quoiqu'il 
-nit  en  usage,  en  ce  cas,  dans  certaines  provinces,  est  absolument  inutile  et  superflu. 
An  reste,  il  doit  intenter  ees  actions  contre  le  tireur  dans  les  memes  delais  dans 
lesquels  le  porteur,  s'il  n'eut  pas  6t6  pay^e,  aurait  du  les  intenter,  selon  la  regie:  Qui 
alterius  jure  utitur,  eodem  jure  uti  debet.  II  doit  meme  intenter  dans  les  mrmes 
d(:lais  1'action  negotiorum  gestorum  qu'il  a  de  son  chef  ;  autrement,  celui  pour  l'honneur 
de  qui  il  a  paye,  et  cujus  negotiorum  gessit,  serait  de  pire  condition  que  s'il  ne  l'eut 
pas  fait  ;  ce  que  la  nature  du  [241]  quasi-contrat  negotiorum  gestorum  ne  permet 
pas  "  (a)1.  And  in  Bell's  Commentaries  on  the  Law  of  Scotland  (book  .'!,  part  L,  ch.  4, 
|  367),  it  is  said,  that,  "In  paying  for  honour,  the  bill  should  be  protested  first.  The 
person  paying  will  have  his  remedy  against  him  for  whom  he  interposes,  and  against 
all  on  whom,  had  that  person  paid  it,  he  would  have  had  recourse."  [Cresswell,  J. 
The  question  is,  what  is  meant  by  "all  the  rights"  of  the  holder.  As  1  understand 
the  term,  it  means — all  the  rights  which  the  person  who  pays  the  bill,  derives  under 
trim  for  whom  he  pays  it — as  indorsee  of  the  party  on  whose  account  [242]  he  pays. 
If  the  presenl  plaintiff  is  to  be  considered  as  the  indorsee  of  De  Vos  Ryland  &  Co., 
he  was  bound  to  give  them  notice.  In  Bayley  on  Bills(a)2,  it  is  said  that  "the  hail  of 
any  of  the  parties  who  are  sued,  or  any  persons  who  pay  the  bill  or  note  on  account 
of  any  of  the  parties,  become,  on  payment,  holders,  and  they  hold  as  upon  a  transfer 

(a)1  The  party  who  pays  a  hill  of  exchange  for  the  honour  of  the  drawer  or  of  an 
indorser,  must,  in  order  to  subject  the  party  for  whose  honour  he  pays  it,  to  au  action 
negotiorum  gestorum,  cause  it  to  be  protested  by  the  holder  before  he  pays  it.  The 
reason  is,  that,  as  the  drawer  and  the  indorsers  become  debtors  in  respect  of  the  hill, 
only  Iry  the   protest,  it    is   necessary  that  such  protest  should  he  made,  to  give   to   the 

party  paying,  a  right  to  say  that,  he  has  discharged  them,  and  thereby  to  acquire 
against  them  an  action  negotiorum  gestorum.     A  stranger  who  pays  a  protested  hill, 

has  not   only  this   action    negotiorum   gestorum  against   the  parly  for  whose  honour   he 

pays,  hut  the  Ordonnance  of  1673  clothes  him  with  all  those  rights  of  action  which 

the  holder  of  a  hill  so  paid  had  against  all  those  who  were  Liable  upon  it.  By  this 
article  by  means  of  the  payment,  he  shall  he  clothed  with  all  the  rights  of  the 
holder,  without  any  assignment,  subrogation,  or  indorsement.  It  is  therefore 
unnecessary  that   the   party  when  he  pays,  should  require  any  subrogation.     It   is 

equally  unnecessary,  that    after   the    hill    has   been  protested    by  the   holder,  the    parly 

paying  it  should  cause  a  new  protest,  called  a  protest  of  intervention,  to  be  made. 

Such  a  protest,  though  resorted  lo  in  certain  districts,  is  perfectly  useless  and  super 
fhlOUS.  It  may  he  added,  that  the  part)'  so  paying  must  lake  proceedings  against  the 
drawer   within    the    same    periods    within    which    they    musi    ha\e    hecu    taken    by   the 

holder,  if  the  hill  had  remained  unpaid,  according  lo  the  rule  qui  alterius  jure  utitur, 

Bodem   jure    uti    delict.       lie   is  also    hound   to  commence  Within   the  . sane    periods    his 

own  action  negotiorum  gestorum.      If   it  were   not    so,  the   party  for  whose  hoi he 

paid  the  hill  el  cujus  negotium  gessit,  would  be  in  a  worse  condition   than   it  the 

payment    had    not   been    made,    winch    would    he   inconsistent    with    the    nature   of    the 

quasi-contract  negotiorum  gestorum, 

(o)s   I'age  14i"i,  3d  ed.,  hut  the  authoritic    cite, I  do  id  Support  the  parti 
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from  the  person  for  whom  they  made  the  payment,  not  as  upon  a  transfer  from  the 
person  they  have  paid."] 

COLTMAN,  J.(i).  It  appears  to  me  that  the  doctrine  laid  down  in  the  passage 
cited  by  my  brother  Cresswell  from  Bayley  on  Bills,  is  the  true  doctrine,  and  amply 
suffices  for  the  decision  of  this  case  :  "  Any  persons  who  pay  the  bill  or  note  on  account 
of  any  of  the  parties,  become,  on  payment,  holders  ;  and  they  hold  as  upon  a  transfer 
from  the  person  for  whom  they  made  the  payment."  Upon  the  authority  of  that 
dictum,  which  seems  to  me  to  be  consistent  with  good  sense,  the  present  plaintiff, 
when  he  paid  this  bill,  had  a  right  to  consider  himself  an  indorsee  under  De  Yos 
Eyland  &  Co.,  and,  consequently,  to  give  notice  of  the  dishonour  to  them ;  and,  when 
a  notice  was  given  to  the  drawer,  which  was  within  time  as  far  as  De  Vos  Ryland  & 
Co.  were  concerned,  he  had  a  right  to  adopt  and  to  take  advantage  of  it,  as  a  notice 
given  by  himself.     For  these  reasons,  I  am  of  opinion  that  the  verdict  was  right. 

Cresswell,  J.  The  only  question  in  this  case  is,  whether  or  not  the  drawer 
received  notice  of  dishonour  in  due  time.  Xow,  it  is  enough,  if  the  holder  gives  due 
notice  to  the  party  from  whom  he  receives  the  bill,  and  that  party  to  the  one  from 
whom  he  takes  it,  and  [243]  so  on.  If,  therefore,  the  plaintiff  gave  notice  in  due 
time  to  De  Yos  Ryland  &  Co.,  and  De  Yos  Ryland  &  Co.  gave  due  notice  to  the 
defendant,  that  would  be  sufficient  ;  for,  it  is  perfectly  consistent  with  the  doctrine 
laid  down  by  all  the  foreign  writers,  that  the  plaintiff,  who  paid  the  bill  supra  protest 
for  the  honour  of  De  Vos  Ryland  it  Co.,  should  be  considered  as  an  indorsee  or  holder 
under  those  for  whom  he  so  paid  it.  Even  bail,  as  appears  from  the  passage  cited 
from  Bayley  on  Bills,  have  all  the  rights  of  holders  against  the  person  for  whom  they 
pay  the  bill,  and  all  parties  liable  upon  it  to  him.  So,  here,  the  plaintiff,  who  paid 
the  bill  for  the  honour  of  De  Vos  Ryland  &  Co.,  thereby  acquired  all  the  rights  of  an 
indorsee  under  them.  And,  if  that  be  so,  the  notice  to  the  defendant  was  in  due  time 
to  entitle  the  plaintiff  to  sue  him  upon  the  bill. 

Erle,  J.  It  seems  to  me  also  to  be  perfectly  clear  that  the  notice  of  dishonour 
conveyed  to  the  drawer  in  this  ease,  was  sufficient.  Payment  for  the  honour  of  De 
Yos  Ryland  &  Co.  put  the  plaintiff  in  the  situation  of  an  indorsee  under  them,  with 
all  the  rights  and  liabilities  incident  to  that  character.  The  plaintiff  was  not  bound 
to  put  himself  in  that  position  ;  he  had  his  election.  I  see  nothing  unreasonable  or 
inconsistent  in  holding  that  Goodall  might  acquire  a  new  title  under  the  subsequent 
indorsement  of  the  bill  to  him  by  De  Yos  Eyland  &  Co.  But  it  is  not  necessary  to 
found  our  judgment  upon  that  point,  inasmuch  as  we  are  all  of  opinion  that  the 
notice  was  good  (a). 

Rule  discharged. 

[244]     Maylam  v.  Norris.     Jan.  27,  1845. 

In  assumpsit  by  A.  against  B.,  the  declaration  set  out  an  agreement,  under  which  B. 
was  to  be  let  into  possession  of  a  public-house,  and  to  purchase  certain  fittings,  &c. 
for  651.,  41.  thereof  to  be  paid  immediately,  and  the  residue  on  the  30th  of  July,  on 
which  day  B.  was  to  be  let  into  possession  ;  and,  if  either  party  made  default  or 
failed  to  fulfil  the  agreement,  he  was  to  forfeit  301.  to  the  other,  on  demand. 
Averment,  that  A.  was  always  ready  and  willing,  and  offered  to  give  possession, 
and  to  sell  aud  deliver  the  fittings,  &c.  Breach,  that,  although  B.  paid  the  41.,  yet 
he  did  not  pay  the  plaintiff  the  611.,  or  any  part  thereof,  or  pay  the  plaintiff  the 
301.,  or  any  part  thereof  :  Held,  on  special  demurrer,  assigning  for  cause  that  there 
had  been  no  demand  of  the  301.,  that  the  breach  was  sufficient,  notwithstanding  the 
reference  to  the  clause  of  forfeiture  by  the  introduction  of  the  words  negativing  the 
payment  of  the  301. 

Assumpsit.     The  declaration  stated  that  the  plaintiff,  before  and  at  the  time  of 

(b)  Tindal,  C.  J.,  was  absent. 

(a)  If  Goodall  acquired  a  new  title  by  the  indorsement,  he  might,  if  he  had 
thought  fit,  have  delayed  his  notice  till  the  9th  of  February ;  but,  as  he  did,  in  fact, 
give  notice  on  the  day  on  which  the  bill  was  returned  from  Bruges,  it  was  immaterial 
whether  the  notice  was  given  by  him  in  his  own  right  as  indorsee,  or  as  the  agent  of 
De  Vos  Ryland  &  Co. 
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making  the  agreement  and  the  promise  of  the  defendant  thereinafter  mentioned,  was 
lawfully  possessed  of  a  certain  dwelling-house,  with  the  appurtenances,  situate  in  the 
parish  of  St.  Mary-le-bone,  in  the  county  of  Middlesex,  as   tenant  thereof   to   one 
W.  K.  Gaskell,  for  the  term  of  one  year  from  the  14th  of  October,  1843,  and  then 
Carried  on  the  trade  of  a  seller  of  beer  in  and  upon  the  said  premises,  and  was  then 
also  possessed  as  aforesaid  of  certain  fittings,  fixtures,  and  utensils  in  trade,  beer, 
stock  in  trade  in  and  concerning  his  said  trade  as  aforesaid,  and  other  effects,  then 
being  in  the  said  premises;  and  thereupon,  on  the  23rd  of  July,  1844,  by  a  certain 
agreement  then  made  between  the  plaintiff'  of  the  one  part,  and  the  defendant  of  the 
other  part,  it  'was  agreed  by  and  between  the  plaintiff  and  the  defendant,  by  and 
with  the  privity  and  consent  of  the  said  W.  K.  Gaskell,  that  the  plaintiff  should  give 
up  to  the  defendant,  and  let  the  defendant  into,  possession  of  the  said  premises,  for 
tin-  residue  of  the  plaintiff's  said  term  therein,  and  should  sell  the  fittings,  fixtures, 
ami  utensils  in  trade,  named  and  contained  in  a  certain  inventory  dated  the  day  and 
year  last   aforesaid,  and  then  produced  and  referred  to  by  the   said    plaintiff  and 
defendant  respectively  (save  and  except  all  articles  which  had  been  be-[245]-fore  then 
erased  from  the  said  inventory  by  one  Thomas  Hine),  for  651.,  to  lie  paid  as  follows, 
41.  as  a  deposit,  in  part  thereof,  to  be  paid  at  the  time  of  signing  the  said  agreement 
into  the  hands  of  the  plaintiff,  and  the  further  sum  of  611.  on  the  30th  of  July  then 
next  ensuing,  which  day  had  elapsed  before  the  commencement  of  the  suit,  together 
with  the  amount  or  value  of  the  said  beer  and  stock  in  trade  at  fair  gauge,  at  which 
time,  to  wit,  on  the  day  and  year  last  aforesaid,  possession  of  the  said  premises,  and 
fittings,  fixtures,  and  utensils  in  trade,  was  to  be  given  up  to  the  defendant,  and 
all  rates,  taxes,  assessments,  and  other  outgoings  due  and  owing  by  the  plaintiff  for 
and  in  respect  of  such  premises,  including  the  costs  or  value  of  the  repair  of  all 
damaged  windows,  were  to  be  paid  or  allowed  for  up  to  the  day  and  year  last  afore- 
said, from  which  time  the  defendant  was  to  commence,  and  lie,  liable  for  the  same ; 
ami  the  defendant  thereby  agreed  to  take  the  said  premises,  and  to  purchase  all  the 
effects  above  mentioned,  for  the  consideration,  and  in  manner,  and  upon  the  terms 
and  conditions  for  and  upon  which  the  plaintiff  had  as  aforesaid  agreed  to  let  and  sell 
the  same:  provided,  that,  if  either  of  the  parties  to  the  said  agreement  should  make 
default,  or  fail  to  keep,  fulfil,  and  observe  the  terms  and  conditions  thereby  agreed  to 
be  kept,  fulfilled,  and  observed  by  them  respectively,  it  was  then,  bo  wit,  on  tin-  day 
ami  year  first  aforesaid,  further  mutually  agreed  between  the  plaintiff  and  defendant, 
that  whichever  of  them  should  make  such  default,  or  fail  to  keep,  fulfil,  and  observe 
the  said  agreement,  should  forfeit  ami  pay  to  the  other  of  them  31)1.  of   lawful   British 
money,  on  demand  ;  to  be  recoverable  in  any  of  Her  Majesty's  courts  of  law.     Mutual 
promises.      Averment,  that  the  plaintiff  was  always,  from  the  time  of  making  bhe 
agreement  until  and  upon   the  said    30th   of   .Inly,   ready  and   willing,   and    then,   to 
[246]  wit,  on  the  said  30th  of  .Inly,  offered  to  give  up  to  tin'  defendant,  and  to  let  the 
defendant  into,  possession  of  the  said  dwelling  house,  with  the  appurtenances,  for  the 
residue  of  the  plaintiffs  term  therein,  and  to  sell  and  deliver  to  the  defendant   the 
said  fittings,  fixtures,  utensils  in  trade,  beer,  and  stork  in  trade,  so  agreed  to  be  Bold 
as  aforesaid,  upon  the  terms  aforesaid,  and   was  then  ready  and  willing,  and   then 
ed,  fairly  and  duly  to  gauge,  and  to  allow  the  defendant   to  gauge,  the  said  beer 
and  stock  in  trade,  and  also  to  allow,  as  part  of  the  said  611.,  the  amount  of  all  rent, 
rates,  taxes,  assessments,  and  other  outgoings,  then  due  ami  owing  by  the  plaintiff, 
Cor  or  in  respect  of  the  said  premises,  including  the  cost  or  value  of  the  repair  of  all 
damaged  external  windows,  and  in  every  resped  to  complete  ami  fulfil  the  Baid  agree 
nient  on  bis  the  plaintiffs  part  to  be  fulfilled:  Breach,  that,  although  the  defendant 

did  pay  the  said  deposit  of   il.  at   the  ti of  signing  the  said  agreement  into  the 

hands  of  the  plaintiff,  yet  the  defendant  did  not  nor  would,  on  the  day  and  year  last 
aforesaid,  or  at  any  other  time,  pay  to  the  plaintiff  the  Baid  611.,  or  any  put  thereof, 
Or  fulfil  the  leia i is  of  the  Baid  agreement  BO  to  do,  or  pay  to  the  plaint  ill  the  said  301., 
or  any  part  thereof,  although  often  t  lieiemil  o  requested,  I  Hit  had  continually  ueglected 
and  refused,  and  still  did  neglect  and  refuse,  BO  to  do,  ,Ve. 

To  this  declaration  the  defendant  de red  specially,  assigning  for  causes,  that  it 

appeared    by  Ihe  i  lrrlar.it  Ion  thai   thr  plaintiff  BOUght    t o\er   damages  for  the  iioii 

performance  by  the  defendant  of  the  agreement  therein  menti I,  and  that   it  also 

appeared  by  the  said  declaration  thai  n  was  expressly  stipulated  in  the  agreement 
that  such  damages  should  be  payable  on  demand ;  whereas  il  did  not  appro    by  the 
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declaration  that  any  [247]  demand  had  been  made,  such  demand  being  a  condition 
precedent  before  any  action  could  be  brought  for  the  recovery  of  the  said  damages. 

Joinder  in  demurrer. 

Byles,  Serjt.  (with  whom  was  Ogle),  in  support  of  the  demurrer.  It  does  not 
appear  from  the  declaration,  that  the  defendant  was  let  into  possession  of  the  public- 
house  which  was  the  subject  of  the  agreement.  The  action,  therefore,  is  brought,  not 
for  the  611.,  the  balance  of  the  price  of  the  fittings,  &c.,  but  for  the  301.,  the  amount 
agreed  upon  between  the  parties  as  liquidated  damages  for  the  breach  of  the  agree- 
ment, which,  by  the  express  terms  of  the  contract,  is  payable  only  on  demand.  This 
is  a  collateral  sum,  for  which  no  action  lies  until  an  actual  demand  made:  "for (a), 
the  recpiest  is  parcel  of  the  contract,  and  must  be  proved  ;  and  no  action  arises  until 
a  request  be  made.  The  omission  of  an  averment  of  a  special  request  or  notice,  where 
by  law  they  are  necessary,  is  matter  of  substance,  and  may  be  taken  advantage  of  on 
general  demurrer;  Bach  v.  Owen"  (5  T.  R.  409) ;  "and  is  not  aided  after  verdict  ;  Rushion 
v.  Aspinall"  (2  Dougl.  679) ;  "and  the  general  averment  of  licet  ssepius  requisitus  will 
nut  be  sufficient  ;  Waliis  v.  Scott"  (1  Stra.  88).  So,  in  Carter  v.  Ring  (3  Campb.  459. 
And  see  Osbourne  v.  Hosier,  6  Mud.  167 ;  Lord  Holt.  194),  Lord  Ellenborough  ruled, 
that,  where  to  debt  on  bond  conditioned  for  the  payment  of  a  sum  of  money  on 
demand,  the  defendant  pleads  that  no  demand  was  made,  upon  which  issue  is  joined, 
the  plaintiff  must  prove  an  express  demand  before  action  brought.  Again,  in  Nicholl 
v.  Bromley  (2  Brod.  &  Bingh.  464.  5  J.  B.  Moore,  307),  it  was  held,  that,  if  the 
defeazance  on  a  warrant  of  attorney,  state  that  it  is  given  to  secure  the  [248]  payment 
of  a  sum  on  demand,  and,  in  case  default  shall  be  made,  then  judgment  to  lie  entered 
up  and  execution  issue,  an  actual  demand  must  be  made ;  and  that  a  propositi  to  settle 

amicably  does  not  amount  to  such  a  demand.     And  in  Sit   , n  v.  Routh  (2  B.  &  C. 

682,  4  Dowl.  &  Ryl.  181),  it  was  held,  that,  where  an  act  of  parliament  provides  for 
the  payment  of  a  sum  of  money  on  demand,  no  action  can  be  sustained  until  a  demand 
has  been  made.  [Erie,  J.  The  breach  alleged  in  the  declaration  is,  that  the  defen- 
dant did  not  pay  the  611.,  or  fulfil  the  terms  of  the  agreement  so  to  do,  or  pay  the 
301.]  There  are  two  breaches.  As  to  the  former  breach,  the  defendant  is  at  all 
events  entitled  to  judgment,  as  the  declaration  does  not  shew  that  any  portion  of  the 
611.  is  due. 

Channell,  Serjt.  contra.  The  declaration  is  good.  It  sets  out  an  agreement  under 
which  the  plaintiff  contracted  to  sell  to  the  defendant  certain  fittings,  fixtures,  and 
utensils  in  trade  for  651.,  of  which  651.  the  sum  of  41.  was  paid  at  the  time  of  signing 
the  agreement,  and  the  residue  was  to  be  paid  on  a  day  that  had  passed  :  and  it  avers 
that  the  plaintiff  was  ready  and  willing  to  deliver  the  said  fittings,  &c.,  to  the  defen- 
dant, and  to  make  certain  allowances  mentioned  in  the  agreement.  The  money  was 
to  be  paid,  not  on  demand,  but  on  the  performance  by  the  plaintiff  of  a  condition 
precedent,  which  the  declaration  avers  that  he  was  ready  and  willing  and  offered  to 
perform.  The  declaration  therefore  shews  a  good  cause  of  action  in  respect  of  the 
611.  The  penalty  stands  upon  a  totally  different  footing.  [Maule,  J.  You  contend 
that  the  plaintiff  has  declared,  not  for  the  301.,  but  for  damages  for  the  non-payment 
of  the  611.]  Precisely  so.  In  Williams's  Saunders  (6th  ed.  vol.  i.  p.  58  b.,  n.  (</)),  it 
is  said  :  "Where  the  penalty  is  con-[249]-tained  in  any  other  instrument  than  a  bond, 
damages  may  lie  recovered  beyond  it;  Winter  v.  Trimmer"  (1  W.  Blac.  395),  "Harrison 
v.  Wright  "  ( 1  ■">  East,  3  13) ;  "  for,  the  plaintiff  has  his  option  to  sue  either  for  the  penalty 
or  for  the  breach  of  contract.  If  he  sue  for  the  penalty  in  an  action  of  debt,  the 
is  within  the  statute  8  &  i>  W.  3,  and  its  provisions  must  be  complied  with  :  but,  if 
he  sue  either  in  covenant  or  assumpsit,  according  as  the  writing  which  contains  the 
penalty  is  under  seal  or  not,  he  proceeds  for  damages  ;  and  it  is  immaterial  whether 
he  claims  the  penalty  or  not,  for  the  jury  are  not  bound  to  give  that  sum,  but  may 
give  more  or  less,  as  they  think  fit  "(c).  Harrison  v.  Wright  was  an  action  of  assumpsit 
upon  a  memorandum  of  charter  describing  the  agreement  of  the  defendant,  the  ship- 
owner, to  proceed  with  all  convenient  speed  to  a  foreign  port,  and  there  load,  within 
twenty  running  days,  a  cargo  from  the  plaintiffs  factors,  and  therewith  return  home, 

(a)  Birls  v.  Trippet,  1  Wms.  Saund.  sixth  ed.,  33  b.  n.  (2). 

(c)  The  obligee  of  a  bond  may  sue  in  covenant  for  the  penalty  ;  and,  quasre, 
whether  he  may  not  sue  in  covenant  for  the  sum  due  by  the  condition.  Sec  Cases  in 
Chau.  294. 
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and  in  fifteen  running  days  deliver  the  same,  on  payment  of  certain  freight,  concluding 
with  a  certain  penalty  for  non-performance  ;  and  it  was  held  that  the  plaintiff  might 
recover  damages  on  the  breach  of  the  contract  in  the  defendant's  not  permitting  the 
vessel  to  proceed  on  the  voyage,  beyond  the  amount  of  the  penalty.  Here,  there  is  a 
perfectly  good  breach  in  the  non-payment  of  the  611.  on  the  30th  of  July;  and  the 
allowance  in  respect  of  the  rent,  rates,  taxes,  &c,  clearly  was  not  a  condition  precedent 
to  the  plaintiffs  right  to  consider  that  sum. 

Byles,  Serjt.,  in  reply.  Upon  this  declaration  the  611.  were  never  due.  If  the 
allegation  as  to  the  301.  was  [250]  struck  out,  the  declaration  clearly  would  be 
insufficient.  The  agreement  is  strictly  an  agreement  of  purchase.  The  payment  of 
the  Gil.  and  the  giving  possession  of  the  public-house  were  to  be  contemporaneous 
acts.  [Erie,  J.  Possession  of  the  fittings,  &c,  was  not  to  be  given  until  651.  had 
been  paid  :  but,  notwithstanding  that,  I  apprehend  the  property  in  them  passed  to 
the  defendant  by  the  contract.]  Suppose  the  property  did  pass,  the  question  is,  does 
it  appear,  upon  this  declaration,  that  the  611.  ever  became  payable?  There  are,  at  all 
events,  two  separate  and  distinct  breaches,  the  one  for  non-payment  of  the  611.,  the 
other  for  non-payment  of  the  301.  [Cresswell,  J.  I  entertain  great  doubt  whether 
that  is  so.  The  object  of  negativing  the  payment  of  the  301.  was,  to  rebut  any 
inference  that  the  defendant  had  satisfied  the  terms  of  the  contract  by  payment  of 
that  sum.]  Taking  the  whole  together,  the  plaintiff  has  agreed  to  set  his  damages 
at  301.     [Cresswell,  J.     That  is  for  the  jury.  ] 

TlNDAL,  C.  J.  If  it  could  be  shewn  that  the  action  is  brought  in  respect  of  the 
301.  penalty  only,  no  doubt  the  objection  would,  on  the  authority  of  Birks  v.  Trippet 
be  valid,  inasmuch  as  no  demand  of  that  sum  is  averred  in  the  declaration.  The 
introduction,  however,  of  a  penalty  does  not  preclude  the  plaintiff'  from  suing  for  the 
non-performance  of  the  agreement  as  to  the  611.  The  declaration  sets  out  the  agree- 
ment, and  avers  the  plaintiff's  readiness  and  willingness,  and  an  offer  on  his  part,  to 
perform  the  agreement ;  and  then  it  alleges  for  breach,  that,  although  the  defendant 
paid  the  deposit  of  41.,  vet  he  did  not  nor  would  pay  the  plaintiff  611.,  or  any  part 
thereof,  or  fulfil  the  terms  of  the  said  agreement  so  to  do.  That  is  a  perfectly  good 
breach  :  and,  when  the  plaintiff  goes  on  to  negative  the  [251]  payment  of  the  301.,  it 
is  merely  for  the  purpose  of  excluding  the  supposition  that  the  breach  has  been  satisfied 
by  his  acceptance  of  the  stipulated  penalty. 

The  rest  of  the  court  concurred. 

Judgment  for  the  plaintiff'. 

Johnston  and  Others  v.  Frank  Nicholls.    Jan.  27,  1845. 

[S.  C.  14  L.J.  C.  P.  151;  9  Jur.  429.] 

B.  gave  to  A.  the  following  guarantee  :  "As  you  are  about  to  enter  upon  transactions 
in  business  with  C,  with  whom  you  have  already  had  dealings,  in  the  course  of 
which  C.  may  from  time  to  time  become  largely  indebted  to  you  ;  in  consideration 
of  your  doing  so,  I  hereby  agree  to  be  responsible  to  you  for  and  guarantee  in  you, 
the  payment  of  any  sums  of  money  which  C.  now  is,  or  may  al  any  time  be,  indebted 
to  you,  so  that  I  am  not  called  upon  to  pay  more  than  the  sum  of  2OO01."  There 
had  been  considerable  dealings  bel  ween  A.  and  0.  prior  to  the  date  of  the  guarantee, 
consisting  of  loans  of  money,  payments  made  for,  and  goods  supplied  bo  C.  by  A., 
the  credit  upon  which  had  not  then  expired,  and  those  dealings  had  been  to  a,  small 
extent  since  continued:  Held,  thai  the  guarantee  disclosed  a     iifficient  considers 

fcion,  f or  the   pay ul    as  well  of  the   past    as  of  the  future  debt.    -The  declaration 

alleged  tic  existence  of  prior  dealings  between  A.  and  C,  of  the  three  descriptions 
above  mentioned,  ami  then  went  on  to  state,  that,  in  consideration  that  A.  would 

continue  such  dealings  as  aforesaid  with  ('.,  I'..  promised  A.  to  l.e  responsible  lor 
and  to  guarantee  the  payment  of  any  >ums  of  money  which  C.  then  was  or  al  any 
time  thereafter  might  be  indebted  to  A.  in  the  OOUrse  of  such  dealings  as  aforesaid  ; 
that  is  to  say,  as  well  in  respect  of  the  said  sums  of  money  so  hut  and  advanced  on 
credit  as  aforesaid,  and  of  the  said  sums  of  money  so  paid,  laid  out,  and  expended 
on  credit  as  aforesaid,  and  of  the  said  goods  so  sold  on  credit  as  aforesaid,  and  which 
respective  credits  were  wholly  unexpired  as  aforesaid  at  the  time  of  the  making 
of  the  said  promise,  as  also  in  respect  of  such  dealings  so  to  be  continued  as  afore- 
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said,  so  that  C.  should  not  be  called  on  to  pay  more  than  20001.  :  Held,  that  there 
was  no  variance  between  the  declaration  and  the  proof ;  and  that  the  declaration 
was  good. 

Assumpsit,  upon  a  guarantee.  The  declaration  stated,  that,  before  and  at  the 
time  of  the  making  of  the  promise  of  the  defendant,  the  plaintiff's  had  been  and  were 
merchants  using  the  style  and  firm  of  Nathaniel  Johnston  &  Sons,  and,  as  such 
merchants,  had,  in  the  way  of  their  trade  and  business,  had  dealings  with  a  certain 
other  firm  using  the  name,  style,  and  firm  [252]  of  Claridge,  Brothers,  &  Nicholls,  in 
and  about  the  lending  and  advancing  on  credit  to  the  said  firm  of  Claridge,  Brothers, 
&  Nicholls  certain  sums  of  money  in  the  way  of  their  said  trade  and  business,  and  in 
and  about  the  paying,  laying  out,  and  expending  on  credit  for  the  same  firm  of  certain 
other  sums  of  money  in  the  way  of  their  said  trade  and  business,  and  in  and  about 
the  selling  and  delivering  on  credit  to  the  same  firm  of  certain  goods  in  the  way  of 
their  said  trade  and  business  ;  that  the  plaintiff's  had,  in  the  course  of  the  said  dealings, 
lent  and  advanced  on  credit  to  the  same  firm,  at  the  request  of  the  same  firm,  divers 
sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  1941.  2s.  10d., 
and  had  also,  in  the  course  of  the  said  dealings,  paid,  laid  out,  and  expended  on  credit 
for  the  same  firm,  at  the  request  of  the  same  firm,  divers  other  sums  of  money, 
amounting  to  a  large  sum  of  money,  to  wit,  921.  13s.  9d.,  and  had  also  in  the  course 
of  the  said  dealings  sold  and  delivered  on  credit  to  the  same  firm,  at  the  request  of 
the  same  firm,  certain  goods  at  and  for  certain  prices,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  30791.  6s.,  which  respective  credits  were  wholly  unexpired, 
and  which  three  last-mentioned  several  sums,  amounting  in  the  whole  to  a  large  sum, 
to  wit,  33661.  6s.  9d.,  were  wholly  unpaid  at  the  time  of  the  making  of  the  said  promise 
— of  all  which  the  defendant,  at  the  time  of  the  making  of  his  said  promise,  had 
notice  ;  that  thereupon,  whilst  the  said  respective  credits  were  so  unexpired,  and  the 
said  three  several  sums,  amounting  to  the  said  large  sum  of  money  as  aforesaid,  to 
wit,  33661.  2s.  7d.,  were  so  unpaid  as  aforesaid,  to  wit,  on  the  1st  of  June,  1843,  in 
consideration  that  the  plaintiff's  would  continue  such  dealings  as  aforesaid  with  the 
said  firm  of  Claridge,  Brothers,  &  Nicholls,  he  the  defendant  promised  the  plaintiffs, 
to  be  responsible  to  the  [253]  plaintiff's  for,  and  to  guarantee  to  the  plaintiff's,  the 
payment  of  any  sums  of  money  which  the  said  firm  of  Claridge,  Brothers,  &  Nicholls, 
— whether  it  might  consist  of  the  same  members  as  at  the  present  time,  to  wit,  the 
said  Francis  Claridge,  George  Claridge,  and  John  Nicholls,  or  others, — then  were  or  at 
any  time  thereafter  might  be  indebted  to  the  plaintiffs  in  the  course  of  such  dealings 
as  aforesaid,  that  is  to  say,  as  well  in  respect  of  the  sums  of  money  so  lent  and 
advanced  on  credit,  and  of  the  sums  of  money  so  paid,  laid  out,  and  expended  on 
credit,  and  of  the  goods  so  sold  and  delivered  on  credit,  and  which  respective  credits 
were  wholly  unexpired  at  the  time  of  the  making  of  the  said  promise,  as  also  in  respect 
of  such  dealings  so  to  be  continued,  so  that  the  defendant  should  not  be  called  on  to 
pay  more  than  20001.  Averment,  that  the  plaintiffs,  confiding  in  the  said  promise,  did 
afterwards  continue  such  dealings  as  aforesaid  with  the  said  firm  of  Claridge,  Brothers, 
&  Nicholls,  to  wit,  from  the  time  of  the  making  of  the  said  promise  hitherto,  and  did 
afterwards,  in  the  course  of  such  dealings  so  continued  as  aforesaid,  pay,  lay  out,  and 
expend  for  the  said  firm  of  Claridge,  Brothers,  &  Nicholls,  on  certain  credit  then 
agreed  upon  between  the  plaintiff's  and  the  said  firm  of  Claridge,  Brothers,  &  Nicholls, 
to  wit,  such  credit  as  was  so  given  before  the  making  of  the  said  promise  in  respect 
of  moneys  so  paid,  laid  out,  and  expended  as  first  aforesaid,  certain  sums  of  money, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  7001.  10s.  2d.,  which  the  said 
firm  of  Claridge,  Brothers,  &  Nicholls,  from  time  to  time  had  occasion  for,  and  required 
of  the  plaintiffs,  in  the  way  of  their  said  trade  and  business  ;  that  the  plaintiffs  did 
also,  after  the  making  of  the  said  promise,  and  before  the  commencement  of  the  suit, 
in  the  course  of  such  dealings  so  continued  as  aforesaid,  sell  and  deliver  to  the  said 
firm  of  Claridge,  Brothers,  &  [254]  Nicholls,  on  certain  credit  then  agreed  upon  between 
the  plaintiff's  and  the  said  firm  of  Claridge,  Brothers,  &  Nicholls,  to  wit,  such  credit  as 
was  so  given  as  aforesaid  before  the  making  of  the  said  promise  in  respect  of  goods 
so  sold  and  delivered  as  first  aforesaid,  certain  other  goods  of  great  value,  which  they 
the  said  firm  of  Claridge,  Brothers,  &  Nicholls  from  time  to  time  had  occasion  for  ami 
required  of  the  plaintiffs  in  the  way  of  their  said  trade  and  business,  and  at  and  for 
certain  reasonable  prices  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
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261. ;  and,  although  the  said  credit  and  time  for  payment  of  part  of  the  said  moneys 
bo  paid,  laid  out,  and  expended  as  aforesaid  by  the  plaintiffs  for  the  said  firm  of 
Claridge,  Brothers,  &  Xicholls,  after  the  making  of  the  said  promise,  amounting  to 
a  certain  large  sum,  to  wit,  2421.  5s.  Id.,  had  elapsed;  and  although  the  said  credit 
and  time  for  payment  of  the  price  of  part  of  the  said  goods  so  sold  and  delivered  as 
aforesaid  by  the  plaintiffs  to  the  said  firm  of  Claridge,  Brothers,  &  Xicholls,  before 
the  making  of  the  said  promise,  amounting  to  a  certain  other  large  sum,  to  wit, 
11351.  3s.  3d.,  had  also  elapsed;  which  two  last-mentioned  sums  of  2421.  5s.  Id.  and 
11351.  3s.  3d.  amounted  together  to  a  much  less  sum  than  the  said  sum  of  20001.  to 
wit,  to  13771.  8s.  4d.  ;  yet  the  said  firm  of  Claridge,  Brothers,  &  Nicholls  had  not, 
although  they  were  afterwards,  to  wit,  on  the  1st  of  August,  1843,  requested  so  to  do, 
as  yet  paid  to  the  plaintiffs  the  last>mentioned  part  of  the  said  moneys  so  paid,  laid 
out,  and  expended  as  aforesaid,  after  the  making  of  the  said  promise,  or  any  part 
thereof,  or  the  said  price  of  the  last>mentioned  part  of  the  goods  so  sold  and  delivered 
as  aforesaid  before  the  making  of  the  said  promise,  or  any  part  thereof,  but  had  wholly 
neglected  and  refused  so  to  do ;  of  all  which  premises  the  defendant  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  had  notice  ;  yet  the  [255]  defendant  had  not 
as  yet  accounted  to  the  plaintiffs,  or  paid  to  the  plaintiffs,  the  last-mentioned  part  of 
the  said  moneys  so  paid,  laid  out,  and  expended  as  aforesaid  after  the  making  of  the 
saiil  promise,  or  any  part  thereof,  or  the  said  price  of  the  last-mentioned  part  of  the 
goods  so  sold  and  delivered  as  aforesaid  before  the  making  of  the  said  promise,  or  any 
part  thereof,  although  he  the  defendant  was  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  requested  by  the  plaintiffs  so  to  do,  and  had  wholly  neglected  and  refused, 
and  still  wholly  neglected  and  refused,  so  to  do,  and  the  last-mentioned  part  of  the 
slid  moneys  so  paid,  laid  out,  and  expended  as  aforesaid  after  the  making  of  the  said 
promise,  and  the  said  price  of  the  last-mentioned  part  of  the  goods  so  sold  and  delivered 
as  aforesaid  before  the  making  of  the  said  promise,  still  remained  wholly  due  and 
unpaid  to  the  plaintiffs. 

The  declaration  also  contained  a  count  upon  an  account  stated. 

The  defendant  pleaded  first,  non  assumpsit  ;  secondly,  to  the  first  count,  that  the 
several  credits  in  that  count  mentioned  were  not,  nor  was  any  of  them,  at  the  time  of 
the  making  of  the  promise  therein  alleged,  unexpired,  in  manner  and  form  as  therein 
alleged,  but,  on  the  contrary  thereof,  had,  and  each  and  every  of  them  had  respec- 
tively, before  then  expired  ;  thirdly,  to  the  first  count,  that  the  plaintiffs  did  dot,  after 
the  making  of  the  said  promise,  continue  such  dealings  as  aforesaid,  or  any  dealings 
whatever,  with  the  said  firm  of  Claridge,  Brothers,  &  Xicholls,  in  manner  and  form  as 
therein  alleged.  There  was  also  a  plea  of  fraud  and  covin,  which,  however,  was 
abandoned  at  the  trial. 

The  cause  was  tried  before  Cresswell,  J.  at  the  adjourned  sittings  in  L Ion,  after 

Trinity  term  last. 

The  facts  that  appeared  in  evidence,  were  as  follow:  The  plaintiffs  were  wine 
importers,  trading  under  the  firm  of  Nathaniel  Johnston  &  Sons,  a1  Bordeaux,  Paris, 
[256]  and  London.  The  defendant  was  the  father  of  Mr.  John  Xicholls,  of  the  firm 
of  Claridge,  Brothers,  &  Xicholls  in  the  declaration  mentioned,  who  carried  on  business 
as  wine  merchants  in  Pudding  Bane,  London.  The  plaintiffs,  who  hail  had  dealings 
with  Claridge,  Brothers,  ,v  Xicholls,  from  the  month  of  November,  1840,  on  the  Mi 

of  April,    1842,  addressed  the  following  letter  to  the  defendant,  then  at  Toulouse: — 

"Sir,  [laving  permission  from  your  son,  Mr.  John  Xicholls,  to  address  you,  we 
take  the  liberty  of  troubling  you  with  a  few  lines,  being  about  to  enter  into  a  transae 
lion  with  the  highly  respectable  and  very  rising  linn  of  Messrs.  Claridge,  Brothers,  ,V 
Nicholls,  which  house  has  every  prospeci  of  commanding  that  position  in  the  wine 
market  that  the  character  of  the  young  men  engaged  in  it  deserves.    Before  terminating 

the  proposed   transaction,  which    is  of  considerable  ai ml,  il    would    be   satisfactory 

to  us  to  hear  from  you  yourself  that  it  is  your  intention  to  assist  your  son  to  such  an 
extent  as  to  justify  Messrs.  Claridge,  Brothers,  &  Nicholls  entering  into  an  engage 
ment  requiring  additional  capital" 

(signed)       " Nathan ikl  Johnston  &  Sons." 

On  the  9th  of  April,  the  defendant  addressed  to  the  plaintiffs  the  following  letter 

in  reply  :  -- 
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"  Gentlemen, — I  felt  highly  gratified  by  the  kind  terms  in  which  you  express 
yourselves  of  my  son  and  his  partners,  in  your  note  of  the  4th  of  April.  I  am 
persuaded  they  will  always  he  solicitous  to  merit  the  esteem  and  confidence  of  your 
eminently  respectable  house.  As  soon  as  I  arrive  in  London  (which  will  be  in  the 
course  of  next  June),  I  shall  enter  into  arrangements  for  assisting  the  firm  of  Claridge 
&  Co.  as  far  as  my  means  will  enable  me."  (Signed)         "  Frank  Nicholls." 

On  the  23d  of  April,  1842,  the  plaintiff's  sold  to  Claridge,  Brothers,  &  Nicholls 
sixty-seven  hogsheads  [257]  of  claret  at  a  credit  of  fifteen  months  :  upon  this  trans- 
action there  was  due  to  the  plaintiffs  at  the  time  of  bringing  the  action  a  balance  of 
11351.  3s.  3d.  On  the  18th  of  May,  1843,  Mr.  .lucid,  one  of  the  plaintiffs,  wrote  to 
the  defendant  as  follows  : — 

"  My  dear  sir, — I  had  the  pleasure  of  writing  to  you  last  year  at  Toulouse,  and  now 
take  the  liberty  of  again  doing  so,  feeling  sure  that  you  now  have  as  much  interest  in 
the  well-being  of  that  respectable  firm,  Messrs.  Claridge,  Brothers,  &  Co.,  as  at  that 
period.  Under  these  circumstances  I  venture  to  address  you,  as  I  wish  to  avoid 
having  to  reproach  myself  hereafter  for  not  acting  as  I  consider  it  is  my  duty  both  as 
regards  them  and  my  partners.  The  nature  of  their  business  requires  a  larger  capital 
than  they  now  have  to  carry  it  on  with  advantage  to  themselves  ;  and  I  am  convinced 
you  will  agree  with  me,  that  it  is  the  height  of  imprudence  for  a  house  being  obliged, 
in  order  to  attain  the  position  it  is  seeking,  to  trade  considerably  beyond  its  capital, 
which  I  consider  to  be  the  case  with  the  firm  in  question. 

"Referring  to  your  note  of  the  9th  of  April,  1842,  in  which  you  state  your 
willingness  to  promote  their  prospects  in  the  best  way  you  can,  I  am  induced  to  write 
to  you  to  ask  you  if  you  have  any  objection  to  become  security  for  them  to  the 
extent  of  15001.  or  20001.,  as  I  am  willing  to  assist  them  with  money  and  credit  in 
addition  to  the  large  account  now  open  between  us  :  but,  as  the  vicissitudes  in  busi- 
ness are  great,  I  feel  bound  to  make  this  request,  in  consideration  of  my  partners, 
though  I  beg  you  to  understand  most  distinctly  that  my  confidence  in  them  is 
unshaken.  Your  son  and  his  friends  are  unconscious  of  my  having  written  to  you  ; 
therefore  you  are  at  liberty  to  make  the  contents  of  this  letter  known  to  them,  or 
not,  as  you  may  deem  fit."  (Signed)         "J.  P.  Judd." 

[258]  To  this  letter  the  defendant,  on  the  23rd  of  May,  sent  the  following 
reply  :— 

"My  dear  sir, — I  have  to  apologise  for  delaying  to  answer  your  letter  of  the 
18th;  but  I  thought  it  right  to  avail  myself  of  your  permission  to  communicate  the 
contents  to  my  son,  who  also  wished  to  consult  his  partners.  They  agree  in  thinking 
that  it  is  unnecessary  for  me  to  enter  into  any  security  at  present.  I  still  adhere  to 
my  declaration  in  the  letter  you  allude  to,  viz.  that  it  is  my  determination  to  support 
the  firm  to  the  utmost  of  my  power,  having,  as  you  justly  remark,  as  much  interest 
in  their  well  being  as  ever."  (Signed)         "Frank  Nicholls." 

The  plaintiffs  having  declined  to  give  further  credit  to  Claridge,  Brothers,  & 
Nicholls,  without  security,  the  defendant,  on  the  30th  of  May,  1843,  wrote  to  Mr. 
Judd  as  follows  : — 

"My  dear  sir, — Having  communicated  with  my  son  and  his  partners,  I  beg  to 
inform  you  that  I  have  no  objection  to  become  security  for  the  firm  of  Claridge, 
Brothers,  &  Nicholls,  to  the  amount  of  20001."       (Signed)       " Frank  Nicholls." 

On  the  same  30th  of  May,  the  plaintiffs  sold  to  Claridge,  Brothers,  &  Nicholls, 
another  parcel  of  wines,  to  the  amount  of  7181.,  at  a  credit  of  twenty-seven  months: 
but,  finding  that  the  defendant's  letter  of  that  date  did  not  amount  to  an  absolute 
guarantee,  Mr.  Judd,  on  the  1st  of  June,  wrote  to  him  as  follows  : — 

"My  dear  sir, — I  am  in  receipt  of  your  esteemed  favour  of  the  30th  ult,  in  which 
you  state  you  have  no  objection  to  become  security  for  the  firm  of  Claridge,  Brothers, 
&  Nicholls  to  the  amount  of  20001.  Now,  as  the  wording  of  this  would  render  your 
kind  intentions  [259]  totally  unavailable,  I  take  the  liberty  of  sending  you  a  pro 
forma  letter,  which  I  feel  sure  you  will  not  object  to  address  to  Nathaniel  Johnston 
&  Sous."  (Signed)         "J.  P.  Judd." 
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Upon  receipt  of  this  letter,  the  defendant  copied  the  guarantee  which  was  inclosed 
in  it,  and  returned  it  signed  and  addressed  as  requested.  The  guarantee  was  as 
follows : — 

"To  Messrs.  Nathaniel  Johnston  &  Sons,  "June  1st,  184'3. 

"  6,  Mark  Lane. 
"  Gentlemen, — As  you  are  about  to  enter  upon  transactions  in  business  with 
Messrs.  Claridge,  Brothers,  &  Nieholls,  with  whom  you  have  already  had  dealings,  in 
the  course  of  which  they  may  from  time  to  time  become  largely  indebted  to  you  ;  in 
consideration  of  your  doing  so,  I  hereby  agree  to  be  responsible  to  you  for,  and 
guarantee  to  you  the  payment  of,  any  sums  of  money  which  that  firm, — whether  it 
may  consist  of  the  same  members  as  at  present  or  others, — now  is  or  may  at  any  time 
be  indebted  to  you,  so  that  I  am  not  called  upon  to  pay  more  than  the  sum  of  20001." 

(Signed)        "Frank  Nicholls." 

Claridge,  Brothers,  &  Nicholls,  before  the  date  of  the  guarantee,  besides  the  debt 
due  from  them  to  the  plaintiffs  for  wines,  were  largely  indebted  to  them  for  cash 
advanced,  and  for  payments  made  on  their  account  for  duties.  The  only  sales  of 
wine  made  to  them  subsequently  to  the  date  of  the  guarantee  were,  one  of  141.  on 
the  14th  of  August,  and  one  of  121.  on  the  1st  of  September,  1843.  But  Claridge, 
Brothers,  &  Nicholls,  had  not  asked  for  further  credit  since  the  date  of  the  guarantee. 

[260]  On  the  part  of  the  defendant  it  was  insisted,  that  there  was  no  considera- 
tion for  the  defendant's  undertaking  apparent  on  the  face  of  the  instrument  declared 
on,  so  far  as  concerned  the  antecedent  debt,  and  that  there  was  a  variance  between 
the  guarantee  and  the  declaration,  the  latter  being  applicable  only  to  future  dealings 
between  the  plaintiffs  and  the  firm  of  Claridge,  Brothers,  &  Nicholls,  and  the  former 
speaking  of  new  dealings,  and  also  the  continuance  of  the  old  ones.  It  was  also 
objected  that  there  had  been  no  such  continuance  of  the  dealings  as  contemplated  by 
the  guarantee,  and  consequently  that  the  condition  upon  which  alone  the  defendant  s 
liability  was  to  attach,  had  not  been  performed. 

This  latter  point  was  submitted  to  the  jury,  who  returned  a  verdict  for  the 
plaint  ill's,  damages  13771.  8s.  4d. ;  and  leave  was  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit  on  the  grounds  urged. 

Channell,  Serjt.  (with  whom  was  Ogle),  in  Michaelmas  term  last  obtained  a  rule 
nisi  accordingly,  and  also  in  arrest  of  judgment ; — Maule,  J.  suggesting  that  the  point, 
if  there  were  any  foundation  for  it,  was  upon  the  record.  The  cases  of  //  <«»/  v. 
Benson  (2  Cr.  &  J.  94)  and  Raikes  v.   Todd  (1   1'.  &  D.  138,  8  Ad.  &  E.  846)  were 

cited. 

Shee,  Serjt.  (with  whom  was  Pearson),  now  shewed  cause.  There  is  no  pretence 
fur  this  motion.  The  declaration  describes  a  course  of  dealing  between  the  plaintiffs 
and  Claridge,  Brothers,  &  Nicholls;  and  goes  on  to  allege,  that,  in  consideration  that 
the  plaintiffs  would  continue  such  dealings,  I  he  defendant  promised  to  be  answerable 
for  any  debt  then  due,  or  which  thereafter  might  liecome  due,  to  the  plaintiffs  from 
Claridge,  [261]  Brothers,  >v  Nicholls.  It  is  to  be  contended  on  the  part  of  the  defen- 
dant that  the  guarantee  contemplated,  not  the  continuance  of  the  prior  course  of 
dealing,  but  the  entering  into  new  transactions.  The  real  meaning  of  the  contract, 
however,  was,  that,  in  consideration  that  the  plaintiffs  would  continue  the  "Id  course 
of  dealing  by  entering  into  new  transactions  ejusdem  generis,  the  defendant  promised 
to  pay  any  debt  contracted  by  the  firm  in  the  course  of  such  dealings.  [Cresswell,  J. 
Suppose  the  plaintiffs  had  abandoned  the  wine-trade,  and  entered  into  some  other 
the  tobacco-trade,  for  instance  would  the  guarantee  have  applied  to  dealings  with 
them  in  such  new  trade?]  Probably  not:  the  subsequent  dealings  must  be  dealings 
of  the  same  description  as  the  old  ones.  In  //'<»/  v.  Benson  (2  Cr.  &  J.  '.»!),  the 
guarantee  was  in  these  wolds  :    "  1  engage  I"    pay  the  directors  of  the  .Manchester  Gas 

Works,  or  their  collector,  for  all  the  gas  which  may  !»■  consumed  in  the  minor  theatre, 
and  by  the  lamps  outside  the  theatre,  during  the  time  it  is  occupied  by  my  brother 

in-law,  Mr.  N.  ;  and  1  do  also  engage   to   pay  for  all  arrears  which  may  lie  QOW  due: 

and  it  was  held,  that,  the  agreement   was  void   as   tu  the  arrears,  the  consider, n  lor 

the  promise  to  pay  the  l>v  gone  debt   not    being   sutlieieutly  apparent  on  the  face  Ol  the 

agreement,  but  that  the  defendant  was  liable  tor  the  amount  of  the  gas  subsequently 
supplied,  under  a  count  for  goods  sold  and  delivered.      [Erie,  J.     There  is  no  necessity 
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for  citing  authorities  to  shew  that  the  consideration  may  he  past  (J)1  as  well  as  future 
advances.  Maule,  J.  The  dealings  here  are  sufficiently  defined  as  to  their  nature 
and  quality  :  but  the  objection  is,  the  want  of  a  precise  definition  of  quantity  :  and 
the  question  is,  whether  the  contract  provides  that  future  credit  shall  be  [262]  given 
to  any  amount  at  all.]  The  case  of  Russell  v.  Moseley  (3  Bro.  &  Bingh.  211,  6  J.  B. 
Moore,  521)  was  open  to  the  same  remark  :  there,  the  guarantee  was  as  follows  : 
"I  hereby  guarantee  the  present  account  of  H.  N.  due  to  B.  T.  S.,  of  1121.  lis.  4d., 
and  what  she  may  contract  from  this  date  to  the  30th  of  September  next:"  and  it 
was  held  that  the  consideration  was  sufficiently  disclosed.  In  Kermaway  v.  Treleavan 
(5  M.  &  W.  498),  a  guarantee  was  given  in  the  following  terms, — "I  hereby  guarantee 
to  you  the  sum  of  2501.,  in  case  Mr.  P.  should  make  default  in  the  capacity  of  agent 
and  traveller  to  you  : "  and  it  was  held  that  the  consideration  sufficiently  appeared  on 
the  face  of  the  instrument.  [Maule,  J.  There  the  guarantee  had  reference  to  the 
future  employment  of  the  agent.]  That  is  not  the  necessary  or  the  natural  meaning 
of  the  instrument.  Parke,  B.,  there  observed:  "It  is  said,  and  truly,  that,  in  the 
present  case,  there  was  no  binding  contract  on  the  plaintiffs,  and  that,  notwithstand- 
ing the  guarantee,  they  were  not  bound  to  employ  Paddon.  But  a  great  number  of 
the  cases  are  of  contracts  not  binding  on  both  sides  at  the  time  when  made,  and  in 
which  the  whole  duty  to  be  performed  (c)  rests  with  one  of  the  contracting  parties. 
A  guarantee  falls  under  that  class  ;  when  a  person  says,  '  In  case  you  choose  to  employ 
this  man  as  your  agent  for  a  week,  I  will  be  responsible  for  all  such  sums  as  he  shall 
receive  during  that  time  and  neglect  to  pay  over  to  you,'  the  party  indemnified  is  not 
therefore  bound  to  employ  the  person  designated  by  the  guarantee  ;  but,  if  he  do 
employ  him,  then  the  guarantee  attaches  and  becomes  binding  on  the  party  who  gave 
it.  It  is  therefore  no  objection,  in  the  present  case,  to  say,  that  the  plaintiffs  were 
not  obliged  to  take  Paddon  into  their  service ;  they  might  do  so  or  not,  as  they 
pleased:  but,  [263]  having  once  done  so,  the  guarantee  attaches,  and  the  defendant 
becomes  responsible  for  the  default."  In  Bailees  v.  Tmld  (1  P.  &  D.  138,  8  Ad.  &  E. 
846),  the  consideration  for  guaranteeing  past  advances  was  not  apparent  on  the  face 
of  the  instrument.  Here,  the  continuance  of  the  dealings  was  ample  consideration  ; 
and  the  jury  have  expressly  found  that  the  dealings  were  bona  fide  continued.  At 
all  events,  assuming  that  there  was  a  variance,  it  is  one  that  was  amendable.  The 
counsel  for  the  defendant  admitted  at  the  trial  that  it  was  so.  [Cresswell,  J.  You 
did  not  ask  to  be  allowed  to  amend,  and  therefore  the  court  cannot  help  you.]  The 
learned  judge  was  not  distinctly  asked  to  reserve  to  the  plaintiffs  leave  to  amend, 
merely  because  the  point  was  not  pressed  against  him.  [Maule,  J.  The  defendant's 
counsel  seems  to  have  assented  that  the  variance,  if  any,  was  amendable  ;  and  no  more 
was  said.  I  should  infer  that  the  objection  had  been  given  up.]  The  declaration 
well  describes  the  contract ;  and  there  is  no  ground  for  arresting  the  judgment. 

Channell,  Serjt.,  in  support  of  the  rule.  If  upon  the  face  of  the  contract  as  proved 
there  be  no  sufficient  consideration,  the  defendant  is  entitled  to  a  nonsuit,  or  to  a 
verdict  on  non  assumpsit.  [Maule  J.  Suppose  a  declaration  states  a  promise, 
without  consideration,  to  pay  the  debt  of  a  third  person,  and  the  defendant  pleads 
non  assumpsit  only,  would  not  the  plaintiff',  on  proof  of  such  a  promise  as  alleged  in 
the  declaration,  be  entitled  to  succeed  on  that  issue?]  Since  the  new  rules  it  has  been 
held,  that  the  statute  of  frauds  need  not  be  specially  pleaded,  but  may  lie  given  in 
evidence  under  non  assumpsit  (b)'2.  To  satisfy  the  statute,  there  must  [264]  be  a 
memorandum  in  writing  shewing  a  consideration  as  well  as  a  promise  ;  //  ain  v. 
Warlters  (5  East,  10,  1  J.  P.  Smith,  299),  Saunders  v.  Wakefield  (4  B.  &  Aid.  595). 
The  defendant  is  entitled  to  contend  that  the  plaintiff'  has  failed  to  prove  the  issue  on 
non  assumpsit  unless  he  shews  that  the  promise  was  made  on  a  good  consideration. 
The  guarantee  here  is  given  in  respect  of  a  by-gone  debt,  and  of  a  liability  to  arise  out 
of  future  dealings  :  but  the  character  and  extent  of  those  dealings  are  wholly  undefined. 
Undoubtedly,  it  is  not  necessary  that  the  consideration  for  the  defendant's  promise 
should  be  stated  in  distinct  terms  on  the  face  of  the  guarantee :  it  is  enough  if  it 

(b)1  But,  to  make  past  advances  to  A.  a  consideration  for  a  promise  by  B.,  such 
advances  must  have  been  made  at  the  request  of  B. 

(c)  I.e.  the  only  act  which  there  is  a  binding  engagement  to  perform. 

(b)2  See  Raikes  v.  Todd,  1  P.  &  D.  138,  8  Ad.  &  E.  846.  Vide  tamen  6  M.  & 
G.  54  (b). 
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appears  liy  necessary  implication.  All  the  cases  to  lie  found  in  the  hooks,  arc  cases 
where  the  liability  of  the  party  was  to  arise  out  of  future  transactions.  Such  were 
the  cases  of  Stadt  v.  bill  (9  East,  348),  Kemmaway  v.  Trekavan  (5  M.  &  \V.  498),  Jarvis 
v.  Wiltons  (7  M.  &  W.  410),  and  Newbewry  v.  Armstrong  (6  Bingh.  201,  3  M.  &  P.  509). 
In  the  last-cited  case  the  guarantee  was  as  follows  : — "  I  agree  to  be  security  to  you 
for  J.  C,  late  in  the  employ  of  J.  P.,  for  whatever  you  may  intrust  him  with  while  in 
your  employ,  to  the  amount  of  501.  :  "  and  it  was  held  that  the  consideration  sufficient^ 
appeared.  Tindal,  C.  J.,  there  said:  "The  words  are  all  prospective.  It  may  fairly 
be  implied  that  Corcoran  had  left  one  service,  and  that  the  guarantee  was  given  in 
consideration  of  his  being  taken  into  another."  In  Hawes  v.  Armstrong  (1  New 
Cases,  761,  1  Scott,  661),  it  was  held  that  no  consideration  was  to  be  implied  from  an 
undertaking  as  follows: — "Inclosed  I  forward  you  the  bills  drawn  per  J.  T.  A.  upon 
and  accepted  by  L.  D.,  which  I  doubt  not  will  meet  due  honour;  but,  in  default 
thereof,  I  will  see  the  same  paid."  In  de-[265J-livering  the  judgment  of  the  court, 
Tindal,  C.  J.,  uses  language  that  is  peculiarly  applicable  to  this  case.  He  says  :  "The 
consideration  is  thus  stated  in  the  declaration  in  the  present  case — 'that  the  plaintiff's, 
at  the  request  of  the  defendant,  would  give  time  for  the  payment  of  the  debt  of  2601. 
then  due  from  J.  T.  Armstrong  &  Dell,  and  would  take,  accept,  and  receive  by  way 
of  security  for  the  payment  of  the  same  the  several  bills  of  exchange  set  out  in  the 
declaration,  and  would  forbear  and  give  time  to  the  said  J.  T.  Armstrong  &  Dell,  for 
payment  of  the  said  debt  or  sum  of  2601.  until  the  said  bills  should  respectively 
become  due  and  payable : '  and  whether  this  consideration  sufficiently  appears  in  the 
written  memorandum,  is  the  point  in  dispute.  That  such  consideration  does  not 
appear  expressly  and  in  terms,  in  such  memorandum,  is  apparent  on  the  bare  inspection 
01  the  writing  itself.  It  is  not,  however,  necessary  that  such  consideration  should 
appear  in  express  terms :  it  would  undoubtedly  be  sufficient  in  any  case  if  the 
memorandum  were  so  framed,  that  any  person  of  ordinary  capacity  must  infer  from 
the  perusal  of  it  that  such  and  no  other  was  the  consideration  upon  which  the  under- 
taking was  given.  Not  that  a  mere  conjecture,  however  plausible,  that  the  considers 
Bon  stated  in  the  declaration  was  that  intended  by  the  memorandum,  would  be 
sufficient  to  satisfy  the  statute:  but  there  must  be  a  well-grounded  inference  to  be 
necessarily  collected  from  the  terms  of  the  memorandum,  thai  the  consideration  staled 
in  the  declaration,  and  no  other  than  such  consideration,  was  intended  by  the  parties 
to  be  the  ground  of  the  promise.  Now,  looking  at  the  memorandum  in  this  case,  and 
lending  it  as  persons  of  ordinary  understanding  would  read  it,  we  cannot  conic  to  the 
conclusion  thai  giving  time  and  forbearance  to  sue  was  necessarily  the  consideration 
for  the  promise  of  I  be  defendant.  It  may  have  been  so,  [266]  undoubtedly  ;  and  most 
probably  it  was:  but  the  consideration  may  also  have  been,  for  any  thing  to  the 
''Miliary  to  be  collected  from  the  written  agreement,  an  engagement  on  the  part  of 
the  plaintiffs,  to  extend  their  credit  to  Armstrong  &  Dell;  or  an  engagement  by  the 
plaintiffs  to  discounl  these  hills  for  Armstrong  &  Dell :  for,  there  is  nothing  whatever 
in  the  letter  itself  that  necessarily  connects  the  undertaking  of  the  defendant  with 
the  ci msidcr  1 1  ion  of  forbearance  ;  i spression  to  denote  thai  the  hills  arc  delivered 

bisfactiou  of  or  as  a  security  for  the  debt  then  due  from  Aniisl  rong  &  Dell  to  the 

plaintiffs;  not  even  any  mention  thai  any  debl  was  due  to  him.  Undoubtedly,  it  is 
Kztremely  probable,  from  the  amounl  of  the  debt  due  from  Armstrong  A:  Dell  agree 
iic_:  exactly  with  the  amount  of  the  hills  inclosed  in  the  letter,  that  such  bills  were 
sent  as  a  security  for  the  debl  then  due,  and  if  so,  thai  the  forbearanoe  for  the  time 
khe  bills  had  to  run  must  have  formed  the  ground  for  the  promise  of  the  defendant  ; 
but  there  is  no  written  evidence  to  shew  thai  such  was  the  case;  and,  after  proof  of 
the  existence  of  such  delit  by  parol  evidence  (which  mighl  be  admitted),  the  great 
link  in  the  chain  of  the  evidence  would  still  be  wanting,  and  there  would  be  nothing 
but  parol  evidence  to  supply  it,  viz.  that  the  forbearance  of  suing  for  that  debl  was 
the  consideration  for  the  particular  promise."  'The re  is  .unit  her  class  of  cases  pointing 
both  to  past  and  future  liability.  To  this  class  belong  Russell  v,  Moseley  (3  Bro  a 
Bingh,  211,  6  J.  B.  Moore,  521)  and  Wood  v.  Benson  (2  Or.  &  .1.  94).  '  In  the  latter 
bhe  guarantee  was  held  bad  bo  far  as  it  related  to  the  by-gone  supply;  and  it  was 
only  upon  the  count  for  goods  sold  and  delivered  thai  the  plaintiff  was  held  entitled 
t"  recover;  thus  treating  the  defendant  as  primarily  liable  in  respect  of  the  [267] 
subsequenl  supply.  Raita  r,  Todd  il  P.  &  D.  188,  8  Ad.  &  E.  846)  is  an  authority 
for  the  defendant.      [Cresswcll,  J.      That  case  went  upon  a  different  ground.      I  should 
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rather  infer  that  the  past  debt  might  he  a  good  consideration,  provided  it  distinctly 
appeared  on  the  face  of  the  instrument  to  he  the  consideration  intended.  In  the 
uncertainty  of  consideration  the  plaintiff  cannot  recover.]  Lord  Denman  in  that  case 
says :  "  There  is  certainly  no  necessity  that  the  consideration  should  be  co-extensive 
with  the  promise  ;  but  the  real  consideration,  whatever  it  is,  must  be  set  out  on  the 
record.  I  entirely  agree  in  the  rule  of  construction  recently  laid  down  by  Tindal,  C.  J.(b), 
and  my  brother  Patteson  (c) ;  and,  on  reading  this  guarantee  with  reference  to  that 
rule,  I  must  confess  myself  unable  to  say  what  it  was  that  induced  the  defendant  to 
guarantee  payment  of  the  past  advances.  I  should  form  a  conjecture  that  both 
forbearance  to  sue  for  the  past  debt,  and  the  making  of  further  advances,  constituted 
the  consideration.  That,  however,  is  conjecture  only ;  and  the  declaration  alleges  a 
different  consideration,  namely,  the  further  advances  only.  I  think,  therefore,  the 
real  consideration  is  not  set  out  in  the  declaration,  and  the  great  uncertainty  in  which 
it  is  left  entitles  the  defendant  to  have  the  rule  made  absolute."  Supposing  the 
consideration  here  sufficient  to  cover  the  by-gone  transactions,  it  is  clear  that  the 
plaintiffs,  by  giving  credit  to  Claridge,  Brothers,  &  Nicholls,  for  a  very  small  amount 
of  money  or  goods,  would  have  so  far  performed  the  condition  as  to  let  in  their  right 
under  this  guarantee  to  call  upon  the  defendant  to  pay  the  whole  debt  previously 
existing.  [Maule,  J.  Provided  the  subsequent  dealings  were  of  the  particular  class 
spoken  of.]  Upon  [268]  the  whole,  it  is  submitted  that  there  is  a  clear  variance 
between  the  guarantee  and  the  statement  of  it  in  the  declaration,  inasmuch  as  the 
declaration  makes  the  guarantee  relate  to  a  continuance  of  the  prior  and  particular 
dealings ;  and  there  is  a  positive  allegation  that  there  had  been  dealings  of  the  three 
descriptions  mentioned,  resulting  in  a  debt  not  then  payable ;  thus  giving  to  the 
guarantee  a  consideration  different  from  that  which  is  its  true  construction. 

Maule,  J.(a).  This  is  a  rule  calling  upon  the  plaintiffs  to  shew  cause  why  the 
judgment  should  not  be  arrested,  or  why  the  verdict  found  for  them  at  the  trial  should 
not  be  set  aside,  and  a  nonsuit  entered. 

The  judgment  is  sought  to  be  arrested  on  the  ground  that  the  declaration  discloses 
no  sufficient  consideration  for  the  defendant's  promise.  Now,  the  consideration  and 
the  promise  are  thus  stated — after  an  allegation  of  certain  dealings  which  the  plaintiffs 
had  had  with  the  firm  of  Claridge,  Brothers,  &  Nicholls — "  in  consideration  that  the 
plaintiffs  would  continue  such  dealings  as  aforesaid  with  the  said  firm  of  Claridge, 
Brothers,  &  Nicholls,  he,  the  defendant,  promised  the  plaintiffs  to  be  responsible  to 
the  plaintiffs  for,  and  to  guarantee  to  the  plaintiffs  the  payment  of,  any  sums  of  money 
which  the  said  firm  of  Claridge,  Brothers,  &  Nicholls,  then  were  or  at  any  time  there- 
after might  be  indebted  to  the  plaintiffs  in  the  course  of  such  dealings  as  aforesaid." 
That  amounts  in  substance  to  this, — that,  in  consideration  that  the  plaintiffs  would 
do  something  in  futuro,  the  defendant  promised  in  like  manner  to  do  something  in 
futuro.  I  think  the  declaration  discloses  a  sufficient  consideration  for  the  promise,  and 
that  the  case  stands  clear  of  the  objection  that  has  been  urged  in  arrest  of  judgment. 

[269]  Then,  as  to  the  alleged  variance.  This  action  is  founded  upon  a  mercantile 
contract,  which  refers  to  a  state  of  circumstances  existing  at  the  time  between  the 
plaintiffs  and  Claridge,  Brothers,  &  Nicholls,  and  must  therefore  be  construed  with 
reference  to  the  existing  circumstances  of  the  parties  between  whom  and  on  whose 
account  it  is  made.  Mercantile  contracts  like  these  are  more  peculiarly  susceptible  of 
explanation  by  such  references.  The  declaration  alleges  the  existence  of  prior  dealings, 
of  three  descriptions,  between  the  plaintiffs  and  the  firm  of  Claridge,  Brothers,  & 
Nicholls,  viz.  loans  of  money  to  them,  payments  of  money  on  their  account,  and  sales 
of  goods  to  them  on  credits  not  expired  at  the  time  of  the  contract.  It  then  goes  on 
to  state,  that  "  in  consideration  that  the  plaintiffs  would  continue  such  dealings  as 
aforesaid  with  the  said  firm  of  Claridge,  Brothers,  &  Nicholls,  he,  the  defendant, 
promised  the  plaintiffs  to  be  responsible  to  the  plaintiffs  for,  and  to  guarantee  to  the 
plaintiffs  the  payment  of,  any  sums  of  money  in  which  the  said  firm  of  Claridge, 
Brothers,  &  Nicholls,  then  were,  or  at  any  time  thereafter  might  be,  indebted  to  the 
plaintiffs  in  the  course  of  such  dealings  as  aforesaid  ;  that  is  to  say,  as  well  in  respect 
of  the  said  sums  of  inoney  so  lent  and  advanced  on  credit  as  aforesaid,  and  of  the  said 

(b)  Hawes  v.  Armstrong,  1  New  Cases,  761,  1  Scott,  661. 

(c)  James  v.  Williams,  5  B.  &  Ad.  1109. 
(a)  Tindal,  C.  J.,  was  absent. 
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sums  of  money  so  paid,  laid  out,  and  expended  on  credit  as  aforesaid,  and  of  the  said 
goods  so  sold  and  delivered  on  credit  as  aforesaid,  and  which  respective  credits  were 
wholly  unexpired  as  aforesaid  at  the  time  of  the  making  of  the  said  promise  of  the 
defendant,  as  also  in  respect  of  such  dealings  so  to  be  continued  as  aforesaid,  so  that 
the  defendant  should  not  be  called  on  to  pay  more  than  the  sum  of  20001."  The 
declaration  then  avers  a  continuance  of  such  dealings,  and  a  debt  resulting  to  the 
plaintiff's.  The  defendant  has  pleaded  non  assumpsit,  which  admits  the  preliminary 
matters  alleged  in  the  declaration.  Now,  [270]  the  letter  which  was  given  in  evidence 
to  support  this  declaration  is  as  follows  : — "As  you  (the  plaintiffs)  are  about  to  enter 
upon  transactions  in  business  with  Messrs.  Claridge,  Brothers,  iV-  Nicholls,  with  whom 
you  have  already  had  dealings,  in  the  course  of  which  they  may,  from  time  to  time, 
become  largely  indebted  to  you  ;  in  consideration  of  your  doing  so,  I  hereby  agree  to 
be  responsible  to  you  for  and  guarantee  to  you,  the  payments  of  any  sums  of  money 
which  that  firm  now  is  or  may  at  any  time  be  indebted  to  you,  so  that  I  am  not  called 
upon  to  pay  more  than  the  sum  of  20001."  Taking  that  in  connection  with  the  admitted 
fact  that  the  plaintiffs  had  already  had  prior  transactions  in  business  with  the  firm 
alluded  to,  upon  which  a  large  debt  was  then  in  course  of  becoming  due  from  them,  I 
should  understand  the  guarantee  to  contemplate  a  continuance  of  dealings  such  as  had 
already  taken  place ;  and,  if  so,  the  allegation  in  the  declaration  and  the  instrument 
produced  in  support  of  it  are  identical,  and  there  is  consequently  no  foundation  for 
this  branch  of  the  rule.  Taking  this  view  of  the  case,  I  think  it  unnecessary  to 
inquire  how  far  the  somewhat  subtle  argument  of  my  brother  Channell  may  be  well 
founded. 

Cresswell,  J.     I  am  also  of  opinion  that  this  rule  must  be  discharged. 

It  has  been  contended  that  the  defendant  is  entitled  to  a  nonsuit,  or  to  have  a 
verdict  entered  for  him  on  the  issue  upon  non  assumpsit,  on  two  grounds  ;  first,  that 
there  was  no  binding  promise  on  the  part  of  the  defendant ;  secondly,  that,  at  all 
events,  he  did  not  promise  in  the  manner  alleged  in  the  declaration  :  in  short,  that 
there  is  a  fatal  variance  between  the  allegation  and  the  proof. 

Is  this  a  binding  guarantee?  It  refers  to  prior  dealings  which  had  taken  place 
between  the  plaintiffs  [271]  and  Claridge,  Brothers,  &  Nicholls,  and  speaks  of  their 
being  about  to  enter  upon  further  transactions  with  the  latter.  It  is  fair  to  assume, 
therefore,  that  this  means  transactions  of  the  same  character  as  those  already  had. 
The  guarantee  then  goes  on  to  suggest,  that,  in  the  course  of  such  dealings,  the  firm 
alluded  to  may  become  largely  indebted  to  the  plaintiffs  :  and,  in  consideration  of  the 
plaintiffs  entering  upon  transactions  in  business  with  Claridge,  Brothers,  &  Nicholls, 
that  is,  continuing  to  have  dealings  with  them  as  they  had  theretofore  had,  the  defen- 
dant agrees  to  be  responsible  to  the  plaintiffs  for  the  payment  of  any  sinus  of  money  in 
which  the  firm  then  was  or  at  any  time  thereafter  might  become,  indebted  to  them  not 
exceeding  20001.  That  discloses  a  sufficient  consideration  for  the  defendant's  promise  ; 
it  is  not  necessary  that  the  consideration  should  correspond  in  value  with  the  under- 
taking of  the  defendant. 

Then  is  there  any  variance  1  The  declaration  is  a  mere  expansion  or  explanation 
of  the  contract.  If  I  am  right  in  assuming  that  the  future  dealings  to  which  the 
guarantee  points,  mean  dealings  of  the  same  character  as  those  which  the  parties  had 
already  had,  the  question  is  free  from  difficulty.  The  declaration,  after  stating  the 
nature  of  the  prior  dealings,  and  setting  out  the  guarantee,  alleges  tli.il  the  plaintiffs, 
confiding  in  the  defendant's  promise,  did  continue  such  dealings  as  aforesaid  with  the 
said  firm  of  Claridge,  Brothers,  .V  Co.  ;  and  there  is  a  plea  that  the  plaintiffs  did  not 
continue  such  dealings  as  aforesaid  with  the  firm.  Upon  the  evidence  it  appeared  that 
there    had   been  subsequent  transactions  bet  ween  the  plaintiffs  and  Claridge,   Brothers, 

iV  Nicholls,  of  the  same  character  and  description  as  those  which  had  taken  place 
between  them  prior  to  the  making  of  the  guarantee:  a  large  bud  oi  money  was  paid 
by  the  plaint  ill's  for  duties,  and  goods  were  supplied  to  the  firm,  such  as  i  hey  required, 

and  all  that  they  asked  for.  I  there  [272]  tore  think  that  there  was  a  legal  and  binding 
promise,  and  one  that  supported  the  deelar.il  ion.  [  also  agree  with  my  brother  Maule 
that  there  is  no  ground  for  arresting  the  judgment 

Kui.rc,  .1.     I  also  am  of  opinion  that  this  rule  should  lie  discharged 
The  written  agreement  that   was  produced  in  proof  required  some  parol  evidence 
to  shew  its  application;    and   it   might    properly  be  explained  by  shewing  the  nature 
and  character  of  the  dealings  prior  and   subsequent    to  it:  and  I  think  the  evidence 
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given  was  quite  consistent  with  the  guarantee  itself,  and  with  the  expansion  of  it  in 
the  declaration. 

The  question  then  remains,  whether  there  is  a  sufficient  consideration  for  the  defen- 
dant's promise,  express  or  necessarily  to  be  implied,  upon  the  face  of  the  instrument. 
It  is  contended  that  there  is  not,  inasmuch  as  the  promise  extends  to  past,  as  well  as  to 
future,  debts.  The  argument,  however,  goes  to  shew,  not  the  absence  of  a  consideration, 
but  rather  its  inadequacy.  But  that  is  not  a  question  for  us  ;  we  have  nothing  to 
do  with  the  prudence  or  imprudence  of  the  bargain.  Messrs.  Claridge,  Brothers,  & 
Nicholls,  may  have  been  merchants  in  high  credit,  to  whom  a  continuance  of  their 
transactions  with  the  plaintiffs'  house  might  be  of  the  greatest  possible  importance. 
The  written  guarantee,  explained  as  it  is  in  the  declaration  and  by  the  parol  evidence, 
shews  an  ample  consideration  for  the  defendant's  promise. 

I  also  think  the  declaration  sufficient. 

Rule  discharged. 

[273]     Wood  v.  Wedgewood.     Jan.  28,  1845. 

[S.  C.  2  D.  &  L.  809 ;  14  L.  J.  C.  P.  132.] 

In  a  declaration  in  trespass  quare  clausum  fregit,  the  first  count  charges  a  trespass  in 
"a  certain  close  called  the  Church  Meadow,  and  a  certain  other  close  called  the 
Garden."  The  second  charges  a  trespass  in  the  same  closes,  "  in  other  parts  thereof." 
The  defendant  pleads  a  public  right  of  way  over  the  closes  in  the  declaration 
mentioned.  Upon  proof  of  one  public  right  of  way  over  these  two  closes,  the 
defendant  is  entitled  to  the  verdict  upon  an  issue  taken  on  the  right  of  way  pleaded. 

Trespass  quare  clausum  fregit.  The  first  count  of  the  declaration  stated  that  the 
defendant,  on  the  9th  of  April,  1844,  and  on  divers  other  days  and  times,  &c,  with 
force  and  arms  broke  and  entered  the  closes  of  the  plaintiff,  situate  in  the  parish  of 
Burslem,  in  the  county  of  Stafford,  that  is  to  say,  a  certain  close  called  the  Church 
Meadow,  and  a  certain  other  close  called  the  Garden  ;  and  then  broke  down,  prostrated, 
&c,  divers  posts,  rails,  &c,  then  standing  and  being  in  and  upon  the  said  closes 
respectively,  and  being  part  of  the  fences  and  inclosures  thereof,  and  then  also  broke 
down,  prostrated,  &c,  divers,  to  wit,  twenty  perches  of  the  hedges  and  fences  of  the 
plaintiff  of  and  belonging  to  the  said  closes  respectively,  &c  ;  and  then  also  dug  up 
and  subverted  the  soil  of  the  said  closes  respectively,  and  with  feet  in  walking  trod 
down,  &c,  the  grass  and  herbage,  &c. 

The  second  count  stated  that  the  defendant,  on  the  23rd  of  April,  1844,  and  on 
divers  other  days  and  times,  &c.,  with  force  and  arms  broke  and  entered  the  said 
closes  of  the  plaintiff  in  other  parts  thereof,  and  then  broke  down,  prostrated,  &c.  &c. 

The  defendant  pleaded,  that,  before  and  at  the  several  times  when,  &c.  in  the 
declaration  mentioned,  there  was  and  of  right  ought  to  have  been  a  certain  common 
and  public  highway  into,  through,  over,  and  along  the  said  closes  in  the  declaration 
mentioned  in  which,  &c,  for  all  the  liege  subjects  of  the  Queen  to  go,  return,  pass, 
and  re-pass  on  foot,  at  all  times,  &c,  and  justified  the  tres-[274]-passes  in  the  declara- 
tion as  committed  in  assertion  of  such  right  of  way. 

The  plaintiff  replied,  that  there  was  not,  nor  ought  there  of  right  to  have  been,  at 
the  said  several  times  when,  &c.,  or  either  of  them,  a  common  or  public  highway  into, 
through,  over,  and  along  the  said  closes  in  which,  &c  in  the  declaration  mentioned, 
modo  et  forma  :  and  he  new-assigned,  that  he  had  issued  his  writ  and  declared  against 
the  defendant,  not  only  for  the  trespasses  in  that  plea  mentioned  and  therein  attempted 
to  be  justified,  but  also  for  that  the  defendant,  on  the  said  several  days  and  times  in 
the  first  count  of  the  declaration  mentioned,  with  force  and  arms,  &c,  broke  and 
entered  the  said  closes  in  which,  &c,  in  the  said  first  count  mentioned,  and  then  broke 
down,  prostrated,  &c,  the  said  posts,  rails,  &c,  in  the  declaration  mentioned,  and 
then  dug  up  and  subverted  the  said  earth  and  soil  of  the  last-mentioned  closes,  and 
with  feet  in  walking  trod  down,  trampled  upon,  and  consumed  the  grass  and  herbage 
thereof,  as  in  the  said  first  count  was  mentioned  ;  and  also  for  that  the  defendant,  on 
the  said  several  days  and  times  in  the  second  count  of  the  declaration  mentioned,  with 
force  and  arms  broke  and  entered  the  said  closes  of  the  plaintiff  in  the  said  other  parte 
thereof,  as  in  the  said  second  count  mentioned,  and   then  broke  down,  prostrated, 


1  C.  B.J75.  WOOD   V.  WEDGEWOOD  545 

damaged,  and  destroyed  the  posts,  rails,  &c.,  in  manner  and  form  as  in  the  said  second 
count  was  alleged,  on  other  and  different  occasions,  and  for  other  and  different  purposes 
than  the  occasions  and  purposes  in  the  plea  mentioned,  and  in  other  and  different  parts 
of  the  said  closes  respectively,  out  of  the  said  supposed  way  in  that  plea  mentioned, 
modo  et  forma  ;  verification,  and  prayer  of  judgment  for  damages  in  respect  of  the 
trespasses  newly-assigned. 

The  defendant  joined  issue  on  the  replication,  and  paid  into  court  40s.  in  respect 
of  the  trespasses  so  [275]  newly-assigned,  which  the  plaintiff  accepted  in  satisfaction. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  last  Staffordshire  assizes.  The 
evidence  was  conflicting  ;  but  the  jury  affirmed  the  existence  of  a  public  right  of  way 
over  the  closes  in  question,  whereupon  it  was  insisted,  on  the  part  of  the  plaintiff,  that, 
by  the  course  of  the  pleadings,  the  defendant  had  bound  himself  to  prove  two  separate 
and  distinct  rights  of  way  over  both  the  closes  mentioned  in  the  declaration,  whereas 
the  jury  had  only  found  one,  and  that  consequently  the  plaintiff  was  entitled  to  the 
verdict.  His  lordship,  being  of  this  opinion,  directed  a  verdict  to  be  entered  for  the 
plaintiff,  reserving  to  the  defendant  leave  to  move  to  enter  it  the  other  way. 

Shee,  Serjt.,  in  Michaelmas  term  last,  accordingly  obtained  a  rule  nisi.  Webber  v. 
Sparkes  (10  M.  &  W.  485)  was  referred  to. 

Talfourd,  Serjt.  (with  whom  was  Sir  T.  AVilde,  Serjt.),  shewed  cause.  The  declara- 
tion contained  two  counts  charging  two  distinct  trespasses ;  and  the  defendant  having 
pleaded  only  one  right  of  way,  one  count  is  left  wholly  unanswered.  In  Ellison  v.  Isles 
(11  Ad.  &  E.  665  ;  3  P.  &  D.  391),  to  a  declaration  in  trespass  quare  clausum  fregit, 
the  defendant  pleaded  a  right  of  way  over  the  close  in  which,  &c.  ;  the  plaintiff  new- 
assigned  extra  the  way  in  the  plea  mentioned,  to  which  the  defendant  pleaded  that 
the  plaintiff  obstructed  the  way  in  the  plea  mentioned,  wherefore  the  defendant 
deviated;  the  plaintiff  replied  de  injuria:  and  it  was  held,  that,  on  this  record,  the 
plaintiff  was  entitled  to  apply  the  evidence  to  a  way  across  the  close  [276]  which  he 
admitted,  and  which  had  not  been  obstructed  ;  and  that  the  defendant  could  not  prove 
his  case  by  shewing  that  another  way  which  he  claimed  across  the  close,  which  was 
disputed  by  the  plaintiff,  had  been  obstructed — upon  the  principle,  that,  wherever  the 
pun  je  locality  I'd  nines  material  to  the  defence,  it  lies  upon  the  defendant  to  fix  it  (a)1. 
[Maule,  J.  In  that  case  the  defendant  failed  in  proof  of  all  the  matters  put  in  issue 
by  de  injuria.  Here,  the  defendant  by  his  plea  answers  the  whole  :  all  the  trespasses 
were  committed  in  the  exercise  of  the  right  of  way  pleaded.  The  declaration  charges 
that  the  defendant  trespassed  in  a  certain  close  called  the  Church  Meadow,  and  in 
another  close  called  the  Garden  :  the  defendant  pleads  that  there  is  a  public  right  of 
way  over  the  closes  in  the  declaration  mentioned,  and  that  he  committed  the  alleged 
trespasses  in  tin1  assertion  of  that  right.  However  separate  the  counts  may  be,  the 
defendant  may  justify  the  whole.  Tindal,  C.  J.  The  question  is,  whether  alleging  a 
trespass  in  a  close,  and  in  other  parts  thereof,  is  the  same  as  alleging  dist  incl  trespasses 
in  different  closes.  Maule,  J.  The  only  issue  on  these  pleadings  was,  whether  or 
not  there  was  a  public  footway  over  the  closes  mentioned  in  the  declaration.  The 
jury  have  found  that  there  was,  and  consequently  the  verdict  ought  to  have  been 
entered  for  the  defendant.  ] 

Shee,  Serjt.,  contra,  was  stopped  by  the  court. 

Tindal,  C.  J.     CTpon  further  consideration,  it  appears  to  me  that  the  defendant 

is  entitled  to  the  verdict.     The  second  count,  which  states  that  the  defendant,  &&, 

and  on  other  days  and  limes,  Ac,  broke  and  entered  the  said  closes  of  the  plaintiff  in 
other  parts  thereof,  is  [277]  altogether  idle,  and  carries  the  complaint  no  further  than 
the  first  count.  If,  indeed,  the  second  count  had  alleged  a  trespass  in  a  close  by  a 
particular  name  or  description  (o)',  the  case  might  have  been  different  ;  for,  then  it 
might  virtually  have  been  considered  a  a  distinct  act  of  trespass  from  the  trespasses 
charged  in  the  first  count  i  but,  as  it  merely  alleges  trespasses  in  other  parts  of  the 
same  closes,  it  charges  no  more  than  is  already  disposed  of  on  I  lie  new  assignment 

Maule,  J.     The  plaintiff  complains  that  the  defendant,  on  a  Certain  day,  and  on 

(a)1  Sec  1  Wins.  Saund.  81  a.'n.  (3)  to  Lawe  v.  Kin;/,  and  li  Wins.  Saund.  5  b.  u.  (3) 
to  Mellor  v.  Walker. 

(a)2  If  the  second  count  had  stated   a   trespass  committed  in  a  close  not  mentioned 

in  the  first  count,  the  question  would  have  been  whether  the  evidence  shewed  the 

existence  of  a  way  over  that  close  also. 
C.  P.  XIII.— 18 
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divers  other  days,  committed  trespasses  in  a  close  called  the  Church  Meadow,  arid  in 
a  certain  other  close  called  the  Garden  ;  and  also  that  the  defendant,  on  a  certain 
other  day,  and  on  divers  other  days,  committed  trespasses  in  other  parts  of  the  same 
closes.  To  this  the  defendant  pleads  that  there  is  a  public  right  of  footway  over  the 
closes  in  the  declaration  mentioned,  and  that  he  committed  the  trespasses  charged  in 
the  declaration  in  assertion  of  such  right  of  way.  To  this  plea  the  plaintiff  replies 
that  there  is  no  right  of  public  footway  over  the  closes  in  which,  &c,  and  new-assigns 
that  the  defendant  committed  the  alleged  trespasses  out  of  the  way  alleged  in  the 
plea.  The  defendant  pays  into  court  40s.  to  cover  the  trespasses  newly  assigned. 
The  only  question  therefore  is,  whether  or  not  there  was  a  right  of  public  footway 
over  the  closes  called  the  Church  Meadow  and  the  Garden  :  the  jury  have  found  that 
there  was  :  the  defendant  therefore  is  clearly  entitled  to  the  verdict. 

The  rest  of  the  court  concurring, 

Rule  absolute. 


[278]    Cuthbert  v.  Dobbin  and  Cole.    Jan.  28,  1845. 

The  defeasance  of  a  warrant  of  attorney  contained  an  agreement  that  no  execution  or 
executions  should  be  issued  upon  the  judgment  entered  up  thereon  until  default  in 
the  payment  of  an  annuity ;  but  that,  in  case  of  default,  it  should  be  lawful  for  the 
grantee,  his  executors,  &c,  to  sue  out  execution  or  executions  thereon — not  saying, 
"  from  time  to  time  :  "  the  defeazance  also  contained  a  proviso  for  entering  satisfac- 
tion after  the  decease  of  the  grantor,  and  full  payment  of  the  annuity  up  to  the  day 
of  his  decease : — Held,  that  the  grantee  was  not  restrained  by  this  defeazance  from 
issuing  successive  executions  for  arrears. 

On  the  26th  of  February,  1836,  the  defendant  Dobbin  granted  to  the  plaintiff  an 
annuity  of  271.  3s.  for  the  life  of  the  grantor,  to  secure  which  the  two  defendants 
joined  in  a  warrant  of  attorney  to  confess  a  judgment  for  4001.  and  costs,  with  a 
defeazance  stating  such  warrant  of  attorney  to  be  a  collateral  security  for  the  due 
payment  of  the  annuity,  and  that  "  no  execution  or  executions  should  be  issued  upon 
the  said  judgment  until  some  payment  or  portion  of  the  said  annuity  should  be  in 
arrear,  and  unpaid  for  the  space  of  twenty-one  days  after  the  time  appointed  for  payment 
thereof  in  the  grant ;  but  that,  if  any  such  default  should  be  made,  then  it  should  be 
lawful  to  and  for  the  grantee,  his  executors,  administrators,  and  assigns,  to  sue  out 
execution  or  executions  upon  or  by  virtue  of  the  said  judgment  as  aforesaid,  as  he  or 
they  should  think  fit,  for  the  recovery  of  the  arrears  of  the  said  annuity,  and  all  costs, 
charges,  and  expenses  occasioned  by  the  non-payment  thereof."  The  defeazance  also 
contained  a  proviso,  that,  "after  the  decease  of  the  grantor,  and  full  payment  to  the 
grantee,  his  executors,  administrators,  and  assigns,  of  the  said  annuity,  and  all  arrears 
thereof  up  to  the  day  of  his  decease,  and  all  such  costs,  charges,  and  expenses  as 
aforesaid,  the  grantee,  his  executors,  administrators,  or  assigns,  should,  at  the  request, 
costs,  and  charges  of  the  grantee  and  his  surety,  their  heirs,  executors,  or  administrators, 
or  any  of  them,  acknowledge  satisfaction  [279]  upon  the  record  of  the  said  judgment 
in  due  form  of  law,"  &c. 

On  the  16th  of  March  last,  the  defendant  Cole  was  taken  in  execution  under  a 
judgment  entered  up  on  this  warrant  of  attorney  for  4001.,  indorsed  to  levy  141.  12s.  6d., 
being  half  a  year's  annuity,  and  costs.  On  the  18th  he  paid  the  amount,  and  was 
discharged. 

Channell,  Serjt.,  upon  affidavit  of  the  above  facts,  now  moved,  on  behalf  of  Cole, 
the  surety,  to  enter  satisfaction  on  the  roll  and  in  the  masters'  book.  He  submitted, 
that,  the  surety  having  been  once  taken  in  execution  and  discharged,  he  could  not  be 
taken  again,  inasmuch  as  the  defeazance  did  not  provide  for  repeated  executions. 
[Cresswell,  J.  Not  in  the  usual  terms  :  but  it  speaks  of  execution  or  executions.] 
These  words  would  be  satisfied  by  execution  by  fi.  fa.  or  ca.  sa.,  or  by  separate  execu- 
tions against  the  principal  and  the  surety  (</).  If  it  had  been  so  intended,  the  defeaz- 
ance would  have  provided  for  the  issuing  of  execution  from  time  to  time. 

Tindal,  C.  J.     This  motion  is  against  the  obvious  intention  and  the  honesty  of 

(a)  The  judgment  being  joint,  the  execution  or  executions  must  be  joint. 
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the  transaction.  I  think  the  words  of  the  defeazance  are  clearly  sufficient  to  justify 
repeated  executions  as  often  as  occasion  may  arise. 

Cresswell,  J.  I  cannot  entertain  a  doubt  in  this  case :  and  I  think  the  view 
taken  lay  the  court  is  strengthened  by  the  proviso  for  entering  satisfaction. 

The  rest  of  the  court  concurring, 

Channel!  took  nothimr. 


[280]    Jackson  and  Another  v.  Galloway.    Jan.  29,  1845. 

[S.  C.  2  D.  &  L.  839 ;  14  L.  J.  C.  P.  141  ;  9  Jur.  373.] 

In  assumpsit  on  a  memorandum  of  charter,  the  declaration  contained  a  special  count, 
and  also  an  indebitatus  count  for  demurrage.  The  jury  having  found  for  the  plain- 
tiffs with  1701.  damages,  the  plaintiff's,  after  repeated  discussions  before  the  judge 
who  tried  the  cause,  elected  to  enter  up  the  verdict  on  the  first  count.  The  defen- 
dant brought  a  writ  of  error,  and  the  court  of  Exchequer  Chamber  reversed  the 
judgment,  on  the  ground  that  no  sufficient  consideration  was  disclosed  in  the  first 
count.  Two  years  after  the  judgment  of  reversal  was  pronounced,  the  plaintiffs 
applied  to  this  court  for  leave  to  amend  the  postea  by  entering  the  verdict  on  the 
fourth  count  instead  of  the  first  (contending  that  the  evidence  was  equally  applicable 
to  both),  and  to  make  the  judgment-roll  conformable  to  the  amended  postea  : — 
Held,  that  the  application  was  too  late. — Qiuere,  whether  this  court  had  power  to 
make  such  amendment  after  judgment  in  the  court  of  error. 

Assumpsit  upon  a  memorandum  in  the  nature  of  a  charter  of  affreightment  of  the 
ship  "City  of  Koehester,"  on  a  voyage  from  Pembroke  and  Cardiff'  to  Alexandria. 
The  first  count  of  the  declaration  stated  that  the  charter  was  made  "  between  certain 
persons  trading  under  the  firm  of  G.  L.  Jackson  &  Sons,  on  behalf  of  the  owners  of 
the  vessel,  and  the  defendant;"  that  it  was  agreed  that  the  ship  (then  at  Pembroke) 
should  with  all  convenient  speed  sail  to  Cardiff',  and  there  load  a  certain  quantity  of 
iron  and  coals,  and  should  proceed  therewith  to  Alexandria,  and  there  deliver  the 
game  on  payment  of  freight,  &e. — forty  running  days  to  be  allowed  for  loading  at 
Cardiff  and  for  unloading  at  Alexandria,  to  commence  on  the  16th  of  December,  1834. 
Mutual  promises.  Averment,  that  the  ship,  then  being  at  Pembroke,  by  and  with  the 
consent  of  the  plaintiff's  and  the  defendant,  and  at  the  request  of  the  defendant, 
remained  at  Pembroke  for  the  purpose  of  receiving  certain  coals,  part  of  the  cargo  Eor 
the  voyage,  in  lieu  of  loading  such  coals  at  Cardiff,  as  in  the  charter  party  mentioned  ; 
Ih  it  the  ship  was,  without  any  default  or  neglect  of  the  plaintiff's,  kept  and  detained  for 
that  purpose  at  Pembroke  until  the  17th  of  December;  that  the  defendant  dispensed 
with,  and  discharged  the  plaintiff's  [281]  from  performing  that  part  of  the  charter  party 
which  related  to  the  sailing  of  the  ship  with  all  convenient  speed  from  Pembroke  to 
Cardiff  up  to  and  until  she  had  finished  and  completed  the  Loading  of  the  coals  at 
Pembroke;  that,  being  so  loaded,  the  ship  with  all  convenient  speed  proceeded  to 
Cardiff,  and  arrived  there  on  tin1  loth  of  .January,  1835,  and  took  in  the  remaindei 

of  her  cargo.     Four   breaches  were  assigned   -  first,  that    the  defendant    detai I    the 

ship  at  Cardiff  twenty  days  over  and  above  the  Lay  days  and  days  of  demurrage  in  the 
charter-party  menti d,  whereby  the  plaintiffs  were  put  to  expense,  &c.,  and  whereby 

B  large  sum  of  money,  to  wit,  >vc,  became  due  and  payable  t/0  the  plaint  ill's  ;    .  ceo  i  idly, 
tail    I  hi'  defendant  further  detained  the  ship  at    Alexandria,  whereby  the  plaintiffs  H  ere 
put   to  further  expense,  Ac  ;   thirdly,  that,  although  a  large  sum  was  due  bO  the  plain 
tiff's  for  freight,  the  defendant  refused  in  pay  the  same  ;  fourthly,  thai   i he  defendant 
neglected  to  pay  a  certain  sum  due  for  demurrage. 

There  was  a  second  count,  for  general  average ;  a  third,  for  freight  and  primage; 
a  fourth,  for  the  hire  of  ships  retained  and  kepi  on  demurrage;  a  fifth,  for  money 
paid  ;  and  a  sixth,  for  money  found  due  upon  an  account   stated. 

The  defendant  pleaded  fourteen  pleas;    -first,  non-assumpsit  to  the  whole  decks 
tion  ;  secondly,  as  to  so  much  of  the  first  count  as  related  to  the  demurrage,  thai   the 
defendant  did  not  consent  and  request  thai  the  ship  should  remain  at  Pembroke  foi 

the  purpose  ill  the  lirsl  count  mentioned  ;  thirdly,  to  llie  same  pail  of  the  first  count, 
that  the  ship  was  not,  detained  by  the  defendant  at  Pembroke  for  the  purpose  men 
'i' 1;  fourthly,   to  the  same  part  of    the   first   count,   that   the  defendant    did    not 
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discharge  the  plaintiffs  from  performing  that  part  of  the  charter  which  related  to  the 
sailing  of  the  ship  with  all  convenient  speed  from  Pembroke  aforesaid  [282]  to 
Cardiff  aforesaid,  up  to  and  until  the  time  the  ship  had  finished  and  completed  the 
loading  of  the  said  coals  on  board  thereof  at  Pembroke  aforesaid  ;  fifthly,  to  the 
same  part  of  the  first  count,  that  the  ship,  being  so  loaded  with  coals  as  in  that  count 
mentioned,  did  not  with  all  convenient  speed  sail  and  proceed  to  Cardiff  aforesaid, 
modo  et  forma. ;  sixthly,  to  the  same  part  of  the  first  count  that  the  ship  was 
not  at  Cardiff  on  the  10th  of  January,  1835,  ready  to  receive  the  cargo;  seventhly, 
to  the  same  part  of  the  first  count,  that  the  defendant  did  not  keep  or  detain  the  ship 
at  Cardiff  any  part  of  the  time  in  the  first  count  mentioned  over  and  above  the  lay 
days  and  days  of  demurrage  in  the  charter-party  mentioned  ;  eighthly,  as  to  so  much 
of  the  first  count  as  related  to  the  keeping  and  detention  of  the  ship  at  Alexandria, 
that  the  defendant  did  not  keep  or  detain  the  said  ship  after  she  was  ready  to  unload, 
and  after  such  notice  as  in  the  first  count  mentioned,  any  part  of  the  time  in  the  first 
count  mentioned  over  and  above  the  said  lay  days,  or  the  said  ten  days  of  demurrage 
in  the  charter-party  mentioned  ;  ninthly,  as  to  so  much  of  the  first  count  as  related 
to  the  claim  for  demurrage  therein  mentioned,  and  the  promise  of  the  defendant  in 
that  count  also  mentioned  so  far  as  the  said  charter-party  and  promise  respectively 
related  to  the  running  days  to  be  allowed  to  the  defendant  for  loading  the  ship  at 
Cardiff  and  unloading  at  Alexandria,  that,  after  the  making  of  the  same,  it  was 
mutually  agreed  by  and  between  the  plaintiffs  and  the  defendant,  that  the  forty 
running  days  should  commence  three  days  after  the  ship's  arrival  at  Cardiff,  and 
averred  that  the  ship  did  not  arrive  at  Cardiff  until  the  19th  of  January,  1835,  and 
that  the  defendant  loaded  the  ship  at  Cardiff  and  unloaded  her  at  Alexandria,  and 
did  not  detain  her  beyond  the  forty  days  so  calculated  :  tenthly,  as  to  so  much  of  the 
first  count  as  related  to  freight  and  primage,  that  no  [283]  part  of  the  501.  in  that 
count  mentioned  became  due  and  payable  to  the  plaintiffs  for  freight  and  primage  ; 
eleventhly,  as  to  so  much  of  the  first  count  as  related  to  freight  and  primage,  that  the 
freight  and  primage  on  the  voyage  amounted  to  8641  3s.,  which,  after  allowing  a 
discount  of  5  per  cent.,  was  reduced  to  8191.  3s.,  and  that  the  defendant  duly  paid 
that  sum  to  the  plaintiffs  and  to  the  captain,  being  all  that  was  payable  under  the 
charter-party  :  twelfthly,  a  plea  as  to  part  of  the  first  count,  as  to  2001.,  part  of  the 
freight  and  primage  in  that  count  mentioned  to  be  reserved  for  the  use  of  the  captain 
and  paid  to  him  at  Alexandria. 

The  thirteenth  and  fourteenth  pleas  were  pleaded  respectively  to  the  second  and 
third  counts. 

The  plaintiffs  joined  issue  upon  the  first  eight  pleas,  and  also  upon  the  tenth  and 
thirteenth,  replied  de  injuria  to  the  ninth,  twelfth,  and  fourteenth,  and  replied  to  the 
eleventh  that  more  was  due  for  freight  and  primage  than  the  sum  mentioned  in  that 
plea. 

The  cause  was  tried  before  Tindal  C.  J.,  at  the  adjourned  sittings  at  Guildhall 
after  Hilary  term,  1838,  when  a  verdict  was  found  for  the  plaintiff's,  damages  1701., 
for  demurrage  due  for  the  detention  of  the  ship.  In  the  following  Easter  term,  a  rule 
nisi  was  obtained,  on  the  part  of  the  defendant,  for  a  new  trial,  or  to  reduce  the 
damages  ;  this  rule  came  on  for  argument  in  Michaelmas  term,  and  was  discharged  :  see 
the  first  report  of  this  case  (a).  The  defendant  thereupon  brought  a  writ  of  error. 
The  case  was  argued  in  the  Exchequer  Chamber  in  Trinity  vacation,  1841  ;  and  in  Hilary 
vacation,  1842,  that  court  reversed  the  judgment  of  the  court  below,  holding  that  the 
declaration  was  bad,  for  not  shewing,  by  distinct  averment,  or  by  necessary  implication, 
that  the  plaintiffs  were  owners  of  [284]  the  ship,  or  parties  to  the  charter-party  ;  and 
that  the  declaration  could  not  be  aided  in  respect  of  this  defect  by  any  admission  in 
the  pleas :  see  the  second  report  of  this  case  (Galloway  v.  Jackson,  3  Mann.  &  Gra. 
960,  3  Scott,  N.  K.  753). 

Sir  T.  Wilde,  Serjt.,  in  Michaelmas  term,  1844,  on  the  part  of  the  plaintiffs, 
obtained  a  rule  calling  upon  the  defendant  to  shew  cause  why  the  postea  should  not 
be  amended  by  entering  a  verdict  for  the  plaintiffs  on  the  fourth  count  of  the  declara- 
tion, and  by  entering  a  verdict  for  the  defendant  on  the  issues  joined  on  the  first 
count ;  and  why  the  judgment-roll  should  not  be  amended  by  making  the  same  con- 
formable thereto  ;  and  why  there  should  not  be  a  new  taxation  of  the  costs,  with 

(a)  Jackson  v.  Galloway,  5  New  Cases,  71,  6  Scott,  786. 
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reference  to  such  amendments.  He  cited  Richardson  v.  Mellish  (3  Bingh.  346,  11  J.  B. 
Moore,  104),  and  Scales  v.  Cheese  (1  Dowl.  &  L.  657).  The  affidavit  upon  which  the 
motion  was  founded,  stated,  that,  upon  an  attendance  before  the  Lord  Chief  Justice 
for  the  purpose  of  settling  the  postea,  the  verdict  was  entered  as  follows  :  for  the 
plaintiffs  upon  the  issue  joined  upon  the  plea  of  non  assumpsit,  except  so  far  as  related 
to  the  third,  fourth,  and  sixth  counts,  and,  as  to  them,  for  the  defendant;  for  the 
defendant  upon  the  tenth  and  eleventh  issues  ;  and  upon  all  the  rest,  for  the  plaintiffs, 
except  as  to  so  much  of  the  first  issue  as  related  to  the  second  and  fifth  counts,  as  to 
which  the  jury  were  discharged ;  that  the  ground  upon  which  the  judgment  of  this 
court  was  reversed  was  an  entire  surprise  to  the  plaintiffs,  not  being  alluded  to  either 
in  the  assignment  of  errors,  or  in  the  points  marked  for  argument ;  nor  was  it  known 
to  the  plaintiffs  until  it  was  suggested  upon  the  argument  in  the  court  of  error ;  that 
it  was  wholly  unconnected  with  the  merits  of  the  case,  and  of  a  technical  nature,  [285] 
namely,  that  it  did  not  appear  upon  the  first  count  that  the  charter-party  had  in  fact 
been  made  by  G.  L.  Jackson  &  Sons  as  agents  and  on  behalf  of  the  plaintiffs,  and 
therefore,  although  it  sufficiently  appeared  on  the  whole  record  that  the  plaintiffs  and 
G.  L.  Jackson  &  Sons  were  in  fact  identical,  yet,  as  the  verdict  for  the  plaintiffs  was 
entered  on  issues  arising  out  of  the  first  count,  instead  of  the  indebitatus  count  (which 
was  equally  supported  by  the  evidence),  judgment  upon  the  verdict  on  the  issue 
joined  on  the  plea  of  non  assumpsit  to  the  first  count  must  be  reversed,  on  the  ground 
that  no  sufficient  consideration  appeared,  the  identity  of  the  above  parties  not  being 
alleged. 

Talfourd  and  Byles,  Serjts.,  now  shewed  cause.  The  affidavits  in  opposition  to 
the  rule  stated,  that,  shortly  after  the  plaintiffs  had  delivered  the  declaration,  the 
defendant's  attorney,  conceiving  that  the  first  and  fourth  counts  were  a  violation  of 
the  fourth  general  rule  of  Hilary  term,  4  W.  4,  which  prohibits  several  counts  unless 
a  distinct  subject-matter  of  complaint  is  intended  to  be  established  in  respect  of  each, 
applied  to  Y.mghan,  J.,  at  chambers,  under  the  sixth  rule,  to  strike  out  one  or  other 
of  those  counts  ;  that  the  summons  for  that  purpose  was  opposed  by  counsel  on  the 
part  of  the  plaintiffs,  and  the  learned  judge  not  only  declined  to  strike  out  one  of  the 
"i units,  but  also  declined  to  indorse  upon  the  order,  pursuant  to  the  seventh  rule,  that 
he  was  satisfied  that  some  distinct  subject-matter  of  complaint  was  bona  tide  intended 
to  be  established  in  respect  of  each  of  the  counts  ;  that  the  defendants  appealed  to 
the  court,  who  referred  the  matter  back  to  Mr.  Justice  Yaughan,  who  then  indorsed 
upon  the  summons  as  follows:  "I  certify  that  I  am  satisfied,  upon  cause  shewn,  that 
a  distinct  matter  of  complaint  is  bona,  fide  intended  to  be  established  in  respect  of 
Baeh  of  the  [286]  counts  which  the  defendant  has  applied  to  expunge  as  superfluous:" 
that,  at  the  trial,  the  Lord  Chief  Justice  was  requested  by  the  defendant's  counsel  to 
certify,  that,  in  his  opinion,  there  was  no  distinct  subject-matter  of  complaint  intended 
to  lie  established  in  respect  of  each  of  the  counts  so  allowed;  but  that  nothing  was 
done,  the  Lord  Chief  Justice  merely  intimating  an  opinion  that  this  might  be  done  at 
any  time  before  final  judgment,  and  that  the  special  count  alone  was  of  any  conse- 
quence: thai  the  evidence  adduced  a1  the  trial  would  not  have  supported  the  plaintiffs' 
claim  for  demurrage  under  the  fourth  count,  such  claim  being,  in  a  great  degree, 
founded  on  the  alleged  variation  of  the  contract  between  the  parties  by  the  consent. 

and  at  the  request  of  the  defendant^  whicl Id  not  have  been  given  in  e\  Idence,  or 

have  entitled  the  plaintiffs  to  damages,  under  the  general  count  for  demurrage:  that, 

after  the  rule  for  a  new  trial,  or  to  reduce  the  damages,  had   been  disposed   of,  several 

meetings  took  place  before  the  Lord  Chief  .lustier  for  the  purpose  of  settling  the 
postea,  the  plaintiffs  attending  by  counsel,  when  every  finding  in  the  postea  was  fully 

discussed;  and,  in  particular,  the  question  as  to  the  findings  on  the  issue  on  non- 
assumpsit  was  much  and  strongly  contested,  and  deliberately  considered  and  deter 
mined  by  his  lordship,  who,  by  a  memorandum  in  writing,  directed  the  postea  to  be 

entered  upon   that  issue  as  the  same  was   afterwards  entered   up:   that   his  lordship 

was  not  required,  on  the  part  of  the  plaintiffs  to  enter  the  verdic!  on  the  fourth  count 

only  for  the  plaintiff,  giving  tin1  defendant  the  verdict  on  the  issues  on  the  first  count  ; 
but    that,    if    such    requisition    had    then    been    m  eh',    the    deponent     (the    defendant's 

attorney)  would  have  assented  thereto:  that,  if  the  postea  had  been  entered  up  in  the 

mode  in  which  it  was  sought   bv  the  present  motion  to  cut  it  it,  no  writ  of  error  would 

have  been  brought  :  that of  the  [287]  points  for  argument  delivered  to  the  judges 

on  the  part  of  the  plaintiff  in  error,  was  as  follows— "The  plaintiff  in  error  will  i ten.  I 


550  JACKSON    V.  GALLOWAY  l  C.  B.  288. 

that  there  is  no  consideration  upon  the  face  of  the  declaration  moving  from  the  plaintiffs 
in  the  action,  sufficient  to  support  the  promise  ;  "  that  the  point  was  fully  argued  before 
the  court  of  error,  as  well  on  the  part  of  the  defendants  in  error  as  of  the  plaintiff  in 
error ;  that  there  was  no  application  then,  or  before  or  at  the  time  of  the  delivery  of 
the  judgment  of  the  court  of  error,  either  to  that  court,  or  to  this  court,  for  leave  to 
amend  the  postea  or  the  record,  or  in  any  way  with  reference  thereto ;  and  that  the 
defendants  in  error  took  no  steps  for  altering  the  postea  until  long  after  the  judgment 
of  the  court  of  error  had  been  pronounced,  and  until  after  the  plaintiff  in  error  had 
obtained  and  was  entitled  to  the  benefit  of  that  judgment. 

The  court  lias  no  power  to  make  the  amendment  prayed ;  and,  if  it  had,  the  cir- 
cumstances of  the  ease  are  not  such  as  would  warrant  an  exercise  of  its  discretion  in 
favour  of  the  plaintiff's.  This  is  an  attempt  to  carry  the  principle  of  amendment  much- 
further  than  was  done  in  the  case  of  Richardson  v.  Mellish  ;  for,  not  only  has  a  writ  of 
error  been  brought,  but  the  judgment  of  the  court  of  error  has  been  pronounced,  and 
more  than  two  years  have  since  elapsed.  The  rule,  in  effect,  seeks  to  make  null  and 
void  the  judgment  of  the  court  of  error  ;  which  would  be  carrying  the  doctrine  of 
amendment  infinitely  further  than  has  ever  yet  been  done.  The  application  is,  to 
amend  the  postea,  which  the  parties,  after  much  discussion,  elaborately  settled  several 
years  ago,  and  to  enter  the  verdict  on  the  fourth  count,  and  for  a  new  taxation  of  the 
costs.  The  effect  would  be,  that  the  judgment  on  record  in  the  Exchequer  Chamber 
would  be  made  palpably  erroneous,  and  the  plaintiffs  would  reverse  it  in  the  House  of 
Lords.  [Maule  J.  The  effect  would  be,  that  the  House  of  Lords,  instead  of  being 
[288]  the  court  of  ultimate  appeal,  would  lie  the  first  court  to  pronounce  a  judgment 
on  the  record  as  altered.]  Richardson  v.  Mellish  (3  Bingh.  346,  1 1  J.  B.  Moore,  104), 
was  an  action  of  assumpsit  for  the  breach  of  an  agreement.  The  declaration  contained 
four  counts,  some  of  which  were  bad  in  law  ;  the  defendant  pleaded  the  general  issue 
only  :  and  the  jury  found  a  general  verdict  for  the  plaintiff.  The  evidence  applied  to 
the  first  count  only.  After  writ  of  error  brought,  and  after  argument  in  the  court  of 
King's  Bench  (but  before  judgment),  this  court  ordered  the  postea  to  be  amended,  by 
entering  the  verdict  for  the  plaintiff  on  the  first  count,  and  for  the  defendant  on  the 
others  :  and  they  afterwards  ordered  the  judgment-roll  to  be  amended  by  the  amended 
postea,  after  the  judgment  of  this  court  had  been  reversed  and  entered  of  record  in 
the  court  of  error.  An  application  was  subsequently  made  to  the  court  of  King's 
Bench  (see  Mellish  v.  Richardson,  7  B.  &  C.  819)  to  amend  the  judgment  returned  into 
that  court,  by  the  amended  judgment  of  the  court  of  Common  Pleas ;  and  that  rule 
was  made  absolute.  When  the  case  came  before  the  House  of  Lords  (see  Mellish  v. 
Richardson,  9  Bingh.  125,  2  M.  &  Scott,  191,  1  Clark  &  Finn.  224),  they  held  that  it 
is  not  competent  to  a  court  of  error  to  examine  into  the  propriety  of  an  amendment 
of  the  record  made  by  the  court  below,  being  a  court  of  record,  although  the  order  for 
the  amendment  is  sent  up  as  part  of  the  record  (J).  [Maule,  J.  That  shews  that  the 
decision  of  this  court  upon  this  motion  is  one  that  no  court  has  power  to  review.]  In 
Scales  v.  Cheese  (1  Dowl.  &  L.  657),  also,  it  was  held  by  the  Exchequer  Chamber,  that 
a  court  of  error  will  not  review  the  propriety  of  an  amendment  made  by  the  court 
below  in  its  record  or  process,  though  such  amendment  was  made  [289]  after  writ  of 
error  brought.  The  like  doctrine  was  laid  down  by  the  court  of  King's  Bench  in 
Salter  v.  Slade  (1  Ad.  &  E.  608,  3  N.  &  M.  717).  Harrison  v.  King  (1  B.  &  Aid.  161> 
affords  a  safe  guide  for  the  determination  of  this  case.  There,  a  general  verdict 
having  been  taken  for  the  plaintiff,  the  court  of  King's  Bench  refused  to  entertain  an 
application  for  entering  the  verdict  on  particular  counts,  according  to  the  evidence  ou 
the  judge's  notes,  after  a  lapse  of  eight  years,  and  after  the  judgment  had  been 
reversed  in  error  for  a  defect  in  one  count.  In  that  case  Lord  Ellenborough  said  : 
"  Although  the  plaintiff  might  have  been  permitted  to  indulge  in  sleep  for  a  season, 
he  should  have  been  aroused  by  the  writ  of  error.  The  moment  the  writ  of  error  was 
brought,  it  was  notice  to  a  man  who  did  not  sleep  the  sleep  of  death  over  his  rights." 
Abbott,  J.,  said  :  "  As  I  understand  the  present  application,  it  is  made  to  the  Chief 
Justice  in  court,  in  order  that  he  may  have  the  benefit  of  our  assistance.  I  have  no 
hesitation  in  saying,  that,  at  this  distance  of  time,  the  prayer  of  the  petition  ought 
not  to  be  granted.  Where  a  declaration  consists  of  many  counts,  it  is  the  duty  of  the 
plaintiff  to  consider,  at  the  trial,  upon  what  counts  he  will  have  the  verdict  entered, 

(il)  Vide  The  Bishop  of  Exeter  v.  Gully,  in  Error,  5  Mann.  &  Byl.  457. 
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and  to  apply  to  the  judge  at  that  time,  in  order  that  the  verdict  may  be  entered  on 
the  good  counts  :  but,  as  this  must  necessarily  be  attended  with  great  delay  at  the 
trial,  it  has  been  the  habit  and  practice  to  do  that  afterwards  which  could  not  con- 
veniently be  done  at  the  trial.  But  still,  I  think  the  application  should  be  made 
recently  after  the  trial  ;  for  the  judge  bears  then  in  memory  much  of  what  has  passed 
at  the  time  ;  whereas  it  is  impossible  to  suppose  that  at  a  great  distance  of  time  any 
human  memory  can  recollect  the  circumstances.  Besides,  if,  by  looking  at  his  notes, 
the  judge  should  require  the  assistance  of  counsel,  that  [290]  assistance  may  be 
afforded  to  him  upon  a  recent  application  ;  but,  if  it  is  to  be  deferred  for  a  great 
length  of  time,  the  counsel  who  were  employed  in  the  cause  may  have  ceased  to  fill 
that  character,  or,  if  not,  still  their  memory  cannot  be  so  distinct  as  to  convey  that 
information  to  the  judge  which  they  might  have  done  if  the  application  had  been 
recent.  The  event  in  this  ease  is  rather  unfortunate  ;  but  the  plaintiff  has  no  reason 
to  complain,  inasmuch  as  the  bringing  of  the  writ  of  error  might  have  awakened  his 
suspicions,  and  he  might  then  have  called  in  the  assistance  of  his  counsel  in  order  to 
ascertain  if  there  were  any  exceptionable  counts  in  his  declaration."  And  Holroyd,  .T., 
added,  "When  the  writ  of  error  was  brought  in  1810,  the  year  after  the  trial,  the 
attention  of  the  plaintiff  ought  to  have  been  awakened,  and  he  ought  then  to  have 
seen  whether  there  was  any  error  on  the  face  of  the  record,  or  in  what  way  he 
would  choose  to  have  his  judgment  entered.  In  taking  the  judgment  generally,  he 
has  the  benefit  of  costs  on  the  whole  declaration  ;  whereas,  if  he  had  confined  himself 
to  the  good  counts,  he  would  not  have  been  entitled  to  his  costs  for  those  counts 
upon  which  the  verdict  was  entered  for  the  defendant,  although  he  would  not  have 
had  to  pay  costs  on  those  counts.  For  these  reasons,  it  seems  to  me  that  this  is  a 
motion  which,  if  the  court  had  any  jurisdiction  over  it,  ought  not  to  be  entertained.'' 
So,  here,  the  plaintiffs  have  chosen  their  own  course  deliberately,  and  in  a  way  the 
most  beneficial,  as  they  conceived,  for  themselves  with  regard  to  costs  ;  and  therefore 
the  case  is  one  in  which  the  court  would  not  interfere,  even  if  it  had  the  power  to  do 
so.  The  plaintiffs  must  now  say  that  the  evidence  at  the  trial  proved  the  same  cause 
of  action  for  which  they  proceeded  in  the  first  and  in  the  fourth  count ;  and  therefore, 
that  the  order  of  Vaughan,  J.,  was  violated,  either  accidentally  or  intentionally.  That 
which  might  have  [291]  been  a  sound  and  wise  exercise  of  discretion  in  Richardson  v. 
Hellish,  clearly  would  not  be  so  under  the  circumstances  of  this  case,  and  considering 
the  present  state  of  the  law  as  to  pleading  several  matters.  Why  have  amendments 
been  allowed  in  any  ease  i  Simply  to  prevent  a  failure  of  justice  from  a  mere  slip  or 
omission  of  counsel,  or  the  like.  But  we  may  look  in  vain  for  a  ease  where  a  party 
has  been  allowed  to  amend  after  having  exercised  a  deliberate  option,  with  a  view  to 
a  larger  claim  for  costs  than  he  would  otherwise  have  been  entitled  to. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  ( Irecnwood),  in  support  of  the  rule.  That 
the  power  to  make  the  amendment  prayed  exists,  there  can  be  no  doubt.  It  is  an 
application  to  the  discretion  of  the  court.  The  law  has  rapidly  advanced  of  late  years 
in  the  course  of  allowing  amendments,  with  a  view  to  the  removal  of  technical 
difficulties;  and  the  present  is  peculiarly  a  ease,  for  amendment,  the  objection  being 
one  of  a  purely  technical  character.  This  is  no  more  than  was  done  in  The  Kvngv. 
CarUk  (2  B.  &  Ad.  971),  and  in  Richardson  v.  Mellish  (3  Bingb.  34<;,  11  J.  IS.  Moore, 
104).  In  the  former  case,  error  was  brought  in  the  King's  Bench  upon  n  judgment  at 
the  Old  Bailey;  and  one  ground  assigned  was,  thai  a  material  fact  stated  on  the  record 

was  not  true:  and  the  court  held  such  an  averment  inadmissible,  and  affirmed  the 
judgment.  The  fact  being  as  alleged  by  the  defendant  below,  the  OOUrl  of  oyer  and 
terminer  afterwards  ordered  the  record  to  be  amended;  and  their  clerk,  by  a  ruled 
the  court  of  King's  Bench,  with  the  consent  of  the  crown,  came  into  the  latter  com  I, 
and  made  the  amendment  there.  And  in  Mellish  v.  Richardson  the  judgment  roll  was 
amended  in  this  court  after  the  judgment  had  been  reversed  in  [292]  the  court  of 
Bang's  Bench.  [Maule,  J.  The  poBtea  had  been  amended  before  the  judgment  oi 
reversal.]  The  court  of  King's  Bench,  acting  on  the  amendment  made  in  this  com  t, 
reversed  its  own  judgment  (7  B.  >V  ( '.  819,  1  Clark  >V  Finn.  244).  In  Pefei  \.  //«»»-"/ 
(3  T.  R.  659),  the  defendant  pleaded  the  gi  lieral  issue  and  the  statute  of  limitations: 
a  verdict  was  found  for  the  plaintiff  on  the  lirst  issue,  and  do  notice  taken  ot  the  la  ' 
after  error  brought,  and  joinder  in  error  (which  was  assignee  1  on  this  point),  the  court 
allowed  the  postca  to  be  amended  by  the  judge's  notes.  So,  in  Doedem.  Church  v. 
Perkins  (3  T.  K.  749),  it  was  held   that  a  postca  may  1)0  amended  by  a  judge's  notes  at 


552  JACKSON   V.GALLOWAY  1C.B.S93. 

any  time,  even  after  final  judgment,  and  a  writ  of  error  brought.  And  in  Henley  v. 
The  Mayor  of  Lyme  Regis  (3  M.  &  P.  .310,  6  Bingh.  100),  in  an  action  on  the  case, 
charging  the  defendants  (a  corporate  body)  with  the  non-repair  of  sea-banks,  the 
declaration  contained  five  counts,  the  first  two  stating  the  defendants'  liability  to 
repair  by  virtue  of  a  charter  from  the  crown,  and  the  others  by  prescription,  and 
ratione  tenure :  at  the  trial,  a  verdict  was  taken  for  the  plaintiff,  by  consent,  on  the 
first  two  counts,  and  the  jury  were  discharged  as  to  the  other  three :  the  court,  on  the 
application  of  the  plaintiff,  ordered  the  postea  to  be  amended,  and  the  verdict  to  be 
entered  on  the  first  count  only,  although  the  judge  who  tried  the  cause  had  declined 
to  interfere.  In  considering  the  propriety  of  granting  an  amendment,  the  court  does 
not  regard  the  consequences  as  to  the  records  and  judgments  of  other  courts.  In  the 
present  case,  the  plaintiffs  are  removed  from  a  difficulty  which  has  arisen  in  some  of 
the  cases ;  for,  here,  the  affidavit  of  the  defendant's  attorney  shews,  that,  according 
to  the  justice  of  the  case,  the  verdict  ought  to  be  entered  in  the  way  now  asked. 
And,  as  to  the  argu-[293]-ment  that  the  plaintiffs  are  bound  by  their  election  to  take 
the  verdict  on  the  first  count,  the  same  objection  might  have  been  made  in  Richardson 
v.  Mellish  (3  Bingh.  346,  11  J.  B.  Moore,  104);  for,  there,  the  plaintiff  successfully 
resisted  a  motion  for  arresting  the  judgment  on  the  very  point  on  which  he  afterwards 
prayed  leave  to  amend  (see  9  J.  B.  Moore,  435,  2  Bingh.  229).  [Maule,  J.  It  is  not 
a  mere  mistake  that  is  sought  to  be  amended  here.  The  verdict  was  entered 
deliberately  and  advisedly  on  the  first  count.  The  mistake,  as  it  is  called,  consists,  in 
not  having  alleged  in  the  first  count  that  the  plaintiffs  were  the  owners  of  the  ship. 
The  verdict  was  entered  pursuant  to  the  wish  of  the  plaintiffs  and  the  intention  of  the 
jury.]  The  mistake  was,  in  assuming  the  first  count  to  disclose  a  good  consideration. 
If  the  court  are  satisfied  that  the  evidence  given  at  the  trial  would  have  warranted  a 
verdict  for  the  plaintiffs  on  the  fourth  count,  there  can  be  no  sound  reason  for  refusing 
the  amendment.  Cases  may  be  suggested  where  the  lapse  of  time  might  place  the 
court  in  a  difficulty  in  dealing  out  justice  between  the  parties  :  but  that  is  not  so  here  ; 
for,  it  is  agreed  on  all  hands  that  the  amendment  sought  for  is  precisely  what  the 
justice  of  the  case  required  at  the  time.  Fines  have  been  amended  after  the  lapse  of 
half  a  century.  The  mere  lapse  of  time,  therefore,  is  not  a  ground  upon  which  the 
court  will  determine  whether  or  not  they  will  exercise  in  this  case  the  discretion  which 
they  undoubtedly  have. 

TlNDAL,  C.  J.  It  appears  to  me  that  the  amendment  prayed  in  this  case  ought 
not  to  be  allowed.  In  the  first  place,  I  very  much  doubt  whether  we  have  any 
authority  to  make  such  an  amendment.  No  case  has  been  cited  in  which  the  court 
below  has  assumed  such  authority  after  judgment  pronounced  in  a  court  of  error.  In 
[294]  Petrie  v.  Hannay  (3  T.  R.  659),  the  case  last  referred  to,  the  amendment  took 
place  before  the  argument  in  error :  and  in  Mellish  v.  Richardson  (3  Bingh.  346, 
11  J.  B.  Moore,  104),  the  postea  was  amended  before  the  judgment  of  the  court  of 
error  had  been  pronounced.  Here,  not  only  has  the  case  been  argued  in  the  court  of 
error,  and  the  judgment  of  that  court  pronounced  after  time  taken  for  deliberation, 
but  the  plaintiffs  come  after  the  lapse  of  two  years  from  the  reversal  of  the  judgment 
of  this  court,  and  ask  us  to  allow  an  amendment  that  will  entirely  remove  the  ground 
upon  which  the  judgment  of  the  court  of  error  proceeded.  But  it  seems  to  me,  in  the 
absence  of  any  authority  to  support  the  application,  that  we  have  no  jurisdiction. 

Assuming,  however,  that  we  have  jurisdiction  in  the  matter,  I  think  that  under  the 
circumstances  we  ought  to  refrain  from  exercising  it.  The  amendment  which  the 
plaintiffs  ask  us  to  allow  is,  that  the  judgment  should  be  entered  for  the  plaintiffs 
upon  the  third  count,  and  for  the  defendant  on  the  issues  joined  on  the  first  count. 
This,  under  the  circumstances,  does  not  appear  to  me  to  be  a  mere  technical  amend- 
ment. I  cannot  help  thinking  that,  if  the  application  to  enter  the  verdict  for  the 
plaintiffs  on  the  fourth  count  had  been  made  at  the  trial,  the  defendant  might  have 
raised  objections  that  are  not  open  to  him  now ;  as,  for  instance,  that  the  plaintiffs 
could  not,  upon  an  indebitatus  count  for  demurrage,  recover  damages  for  delaying 
the  ship.  I  do  not  say  that  the  objection  would  have  been  well-founded  :  but  the 
defendant  might  have  tendered  a  bill  of  exceptions,  if  the  ruling  of  the  judge  at  the 
trial  had  been  against  him.  The  lapse  of  time  also  affords  a  strong  argument  against 
entertaining  this  application.  The  plaintiffs  might  have  applied  to  this  court  to  make 
the  amendment  now  sought,  before  the  argument  of  the  writ  of  error.  In-[295]-stead, 
however,  of  adopting  that  course,  they  took  the  chance  of  obtaining  the  judgment  of 
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the  Exchequer  Chamber  upon  the  record  as  it  then  stood.  And,  though  it  is  said 
(and  perhaps  with  reason)  that  the  defendant  all  along  insisted  that  the  fourth  was 
the  proper  count  upon  which  to  enter  the  verdict,  and  therefore  ought  not  now  to  be 
permitted  to  object  to  its  being  so  entered,  it  seems  to  me  that  the  argument  is  as 
strong  the  other  way  against  the  plaintiffs,  who  were  equally  urgent  in  opposing  the 
entering  of  the  verdict  upon  that  count.  After  such  a  deliberate  election  on  the 
plaintiffs  part,  I  think  we  ought  not  to  be  called  upon  to  interfere  :  and,  however 
much  the  result  is  to  be  regretted,  it  seems  to  me  that  upon  principle,  the  j>roposed 
amendment  ought  not  to  be  allowed. 

Maule,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  in  this  case  to  pro- 
nounce a  decision  negativing  the  power  of  this  court  to  amend  the  record  at  this 
particular  stage  of  the  proceedings :  although  I  am  far  from  expressing  an  opinion  in 
the  affirmative.  That  which  is  asked  here,  is  more  than  an  amendment ;  it  is  an  altera- 
tion of  the  record  after  a  judgment  pronounced  by  a  court  of  error  thereon.  If  we 
have  such  power,  we  have  the  same  power  in  any  other  cause  where  the  judgment  is 
reversed,  to  amend  the  record  at  any  length  of  time  after  such  judgment  of  reversal. 
It  seems  to  me  a  very  strong  thing  to  say  that  this  court  has  such  power :  and  I  am 
much  disposed  to  think  that  it  has  not.  It  is  unnecessary,  however,  to  decide  that 
point  here.  The  power  to  direct  in  what  manner  the  verdict  shall  be  entered,  is,  con- 
fessedly, in  the  judge  who  tries  the  cause ;  and  the  way  in  which  the  verdict  should 
be  entered  was  discussed,  some  years  ago,  before  the  Lord  Chief  Justice.  His  lord- 
ship, having  his  notes  before  him,  and  a  fresh  recollection  of  the  facts  of  the  case, 
decided  that  the  ver-[296]-dict  should  be  entered  for  the  plaintiffs  upon  the  issues 
joined  on  the  first  count.  We  are  now  asked  to  reverse  that  decision.  Acting — as 
alone  we  can  act — as  his  assessors  or  advisers  in  the  matter,  it  seems  to  me  that  we 
cannot  properly  advise  him  to  alter  his  decision.  The  circumstance  of  so  great  a  length 
of  time  having  been  suffered  to  elapse,  seems  to  me  to  be  a  very  important  considera- 
tion. After  so  many  years  the  judgment  ought  to  be  regarded  by  all  parties  as  an 
accomplished  fact.  It  is  said  there  was  a  mistake  in  the  special  count.  I  am  by  no 
means  satisfied  that  it  was  a  mistake  ;  the  averment  of  ownership  was  probably  omitted 
with  a  view  to  relieve  the  plaintiffs  from  proving  it.  Taking  it,  however,  to  be  a 
mistake,  it  was  pointed  out  on  the  first  day  of  the  argument  in  the  Exchequer 
Chamber.  The  plaintiffs  did  not  then  ask  the  court  of  error  to  postpone  the  hearing, 
in  order  to  give  them  time  to  apply  to  this  court  for  an  amendment:  they  rather 
chose  to  argue  the  point.  The  court  of  Exchequer  Chamber  took  a  long  time  to  con- 
sider their  judgment :  and  the  plaintiffs  still  took  the  chance  of  a  decision  in  their 
favour.  At  last,  finding  the  judgment  of  that  court  against  them,  they  now  come 
here.  It  would  be  contrary  to  all  the  good  sense  and  justice  of  the  case  to  entertain 
the  application  under  such  circumstances.  Suppose  tin's  objection  had  first  arisen  on 
a  motion  in  arrest  of  judgment  ;  and  suppose,  after  full  argument,  and  time  taken  to 
consider,  the  court  had  decided  in  favour  of  the  objection  ;  would  they  after  I  hal  have 
allowed  an  amendment  i  I  apprehend  not.  The  courts  are  in  the  habit  of  granting 
amendments  where  the  application  is  promptly  made ;  but  not  after  judgment  pro- 
nounced on  full  argument.  This  is  an  a  fortiori  case.  Suppose  the  judgment  of  the 
Exchequer  Chamber  had  been  in  favour  of  the  plaintiffs,  they  probably  would  have 
waited  until  its  reversal  by  the  House  of  Lords  before  they  applied  to  us  to  amend 
the  record.  [297]  To  make  the  rule  absolute,  would  have  the  effect  of  shaking  final 
judgments  in  a  most  inconvenient  degree. 

CkESSWELL,  J.  I  fully  concur  in  the  doubt  just  expressed  by  my  Urothcr  Maule 
as  to  our  authority  to  make  the  amendment  prayed  in  this  case.  There  is  00  case  to 
be  found  where  the  record  has  been  permitted  to  be  amended  after  judgment  pro 
nounced  on  a  writ  of  error,  except  The  King  v.  CwrUU  (2  B.  &  Ad.  '->1\ ).  There  the 
court  of  King's  Bench  having  pronounced  judgment  on  a  writ  of  error  upon  a  judg- 
ment at  the  Old  Bailey,  that  court  suggested  an  application  to  the  criminal  oourl  for 
BD  amendment,  which  was  allowed,  the  attorney  general,  representing  the  crown,  con- 
senting to  such  amendment.    That  caso  clearly  affords  do  precedent  for  the  present 

motion.  If  this  court  has  authority  to  amend  one  part  of  the  record,  there  can  be  UO 
difficulty  in  amending  another  part.  Why  not,  then,  at  once  ask  us  to  amend  the 
first  count (b)  by  relieving  it  of  the  technical  blunder?     That  is  substantially  what  is 

(/»)  By  such  an  amendment  the  jury  would  be  made  to  find  that  which  they  nevei 
C  P.  xiii.— is* 
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sought  by  the  present  motion.  Supposing,  however,  we  have  authority  to  allow  the 
amendment,  the  question  is,  whether  sufficient  ground  has  been  laid  to  induce  us  to 
allow  it,  in  the  exercise  of  our  discretion.  I  think  it  would  be  a  most  mischievous 
exercise  of  discretion  to  allow  this  amendment.  Even  upon  the  argument  of  a 
demurrer,  it  is  contrary  to  our  practice  to  allow  parties  to  amend  after  judgment  has 
been  pronounced :  it  is  a  thing  almost  unheard  of  (c).  And  here,  although  the 
plaintiffs  may  not  have  [298]  been  cognizant  of  the  precise  defect  in  the  first  count 
until  the  argument  in  the  Exchequer  Chamber  had  commenced,  yet  they  were  then 
fully  apprised  of  it :  but,  finding,  or  hoping,  that  the  impression  of  the  court  was  in 
their  favour  at  that  time,  they  chose  to  rely  upon  that  assumed  favourable  impression, 
and  abstained  from  asking  this  court  to  amend  the  record.  Even  after  the  argument, 
the  plaintiffs  had  plenty  of  time  for  consideration  :  they  might  well  have  taken  alarm 
at  the  length  of  time  the  court  of  error  were  deliberating,  and  have  come  to  this 
court.  They  have  made  their  election.  That  would  be  so,  even  if  the  matter  were 
much  more  recent.  The  verdict  is  entered  from  the  judge's  notes :  it  is  a  mere 
matter  of  practice ;  and  the  application  should  be  promptly  made.  The  parties  went 
before  the  judge  six  years  ago.  Are  we  to  enter  upon  the  discussion  again  ?  I  think 
there  is  no  ground  whatever  to  warrant  our  interference  at  this  late  period.  If  this 
point  had  been  raised  at  nisi  prills,  possibly  the  defendant  might  have  said  that  there 
was  no  evidence  to  sustain  the  fourth  count ;  and,  if  the  ruling  of  the  Lord  Chief  Justice 
had  been  against  him,  he  might  have  tendered  a  bill  of  exceptions.  That  is  an 
advantage  of  which  he  would  be  deprived  by  the  course  now  attempted. 

Erle,  J.  I  also  think  we  have  no  jurisdiction  to  make  the  amendment  prayed. 
When  the  record  was  before  this  court,  there  was  a  verdict  for  the  plaintiff  on  the 
first  count,  and  for  the  defendant  on  the  fourth  count :  and  so  the  record  stood  when 
before  the  Exchequer  Chamber.  When  an  action  is  brought  here,  the  parties  have  a 
right  to  the  judgment  of  two  courts  of  error.  The  course  attempted  to  be  pursued 
here  would  deprive  the  defendant  of  this  privilege.  As  to  the  alleged  hardship — it 
appears  to  me  that  the  plaintiffs  introduced  two  counts  upon  the  same  subject  matter 
[299]  into  the  record,  in  violation  of  the  new  rules.  If  the  declaration  had  been 
understood  as  it  now  is,  when  the  parties  were  before  Mr.  Justice  Vaughan,  the 
plaintiffs  would  have  been  put  to  their  election  between  the  first  and  the  fourth 
counts  :  and  at  that  time,  they  would,  no  doubt,  have  elected  to  abide  by  the  first 
count.  They  would  then  have  been  in  the  same  situation  as  are  many  other  plaintiffs 
who  have  elected  to  abandon  the  count  that  would  have  been  most  beneficial  for  them, 
and  who,  after  having  failed  upon  the  count  they  chose  to  rely  on,  come  to  ask  the 
court  to  restore  that  which  they  had  elected  to  strike  out. 

Kule  discharged,  with  costs. 


M'Alpin  v.  Gregory.     Jan.  28,  1845. 

Upon  a  motion   for  a  distringas,  it  is  not  enough  that  the  affidavit  negatives  the 
appearance  of  the  defendant,  "  according  to  the  exigency  of  the  writ "  of  summons. 

C.  Jones,  Serjt.,  moved  for  a  distringas  upon  an  affidavit  negativing  the  appear- 
ance of  the  defendant,  "according  to  the  exigency  of  the  writ"  of  summons. 

Maule,  J.  That  is  not  enough  :  it  is  perfectly  consistent  with  your  affidavit  that 
an  appearance  may  have  been  entered  by  the  defendant  on  the  ninth  day  after  service 
of  the  writ  of  summons. 

The  rest  of  the  court  concurred. 

Rule  refused. 

had  found,  and  might  formerly  have  been  attainted,  where  the  real  falsehood  would 
have  been  in  alleging  quod  juratores  falsum  fecerunt  sacramentum. 

(r)  When  pleadings  were  ore  tenus  the  courts  were  less  strict.  After  an  objection 
was  argued,  the  unsuccessful  party  abandoned  the  objection  or  the  pleading  objected 
to  ;  no  formal  demurrer  being  entered,  unless  the  part}'  persisted,  notwithstanding  the 
opinion  of  the  court  expressed  against  him. 
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[300]     Hunter  v.  Hint.     Jan.  .50,  1845. 

[»S.  C.  14  L.  J.  C.  P.  113  ;  9  Jur.  .57.3.     Referred  to,  Bonner  v.  Tottenham  and 
Edmonton  Permanent  Investment  Building  Society,  [1899]  19  Q.  B.  174.] 

The  plaintiff  and  defendant  respectively  were  under-lessees,  at  distinct  rents,  of 
separate  portions  of  premises,  the  whole  of  which  were  held  under  one  original 
lease,  at  an  entire  rent.  The  plaintiff,  having  paid  the  whole  rent  under  a  threat 
of  distress,  brought  an  action  against  the  defendant  to  recover  the  proportion  of 
rent  due  from  him,  as  for  money  paid  to  his  use  : — Held,  that  the  action  was  not 
maintainable. 

This  was  an  action  of  assumpsit  brought  to  recover  the  sum  of  121.  14s.  8d.,  as 
money  paid  by  the  plaintiff  to  the  use  of  the  defendant.  The  cause  came  on  for  trial 
on  the  14th  instant,  before  the  judge  of  the  sheriff's  court  in  Middlesex,  when  a 
verdict  was  taken  for  the  plaintiff'  for  the  sum  claimed,  subject  to  a  motion  for  a  non- 
suit upon  the  following  agreed  state  of  facts  : — 

The  plaintiff'  and  the  defendant  were  purchasers  of  two  separate  under-leases  of 
two  adjoining  houses.  The  two  houses,  and  also  a  vacant  piece  of  ground  in  the 
occupation  of  the  plaintiff,  were  held  under  one  original  lease,  granted  on  the  6th  of 
Jane,  1810,  by  one  James  Jefferies  to  one  Samuel  Short,  at  one  entire  rent  of  201.  10s. 
per  annum.  The  plaintiff  held  the  one  house  as  assignee  of  an  under-lease,  dated  the 
20th  of  June,  1810,  from  Short  to  one  Harrington,  by  which  a  rent  of  41.  17s.  (id.  per 
annum  was  reserved.  The  defendant  held  the  other  house  as  assignee  of  an  under- 
lease, dated  the  28th  of  September,  1810,  from  Short  to  one  Sharland,  by  which  a 
rent  of  81.  15s.  6d.  per  annum  was  reserved. 

The  plaintiff,  having  paid  the  whole  of  the  rent  reserved  by  the  original  lease  of 
tin'  6th  of  June,  1810,  for  a  year  and  a  half,  viz.  from  Michaelmas,  1842,  to  Lady 
Day,  1*44,  to  the  representatives  of  William  Randall,  the  assignee  of  the  reversion, 
under  a  threat  of  distress,  brought  this  action  to  recover  from  the  defendant  the  pro- 
portion of  the  rent  due  in  respect  of  the  house  held  by  him,  less  the  property-tax. 

Channell,  Serjt.,  on  a  former  day  in  this  term  obtained  a  rule  nisi  accordingly. 
He  submitted  that  the  payment  [301]  in  question  was  not  a  payment  made  by  the 
plaintiff  to  the  use  of  the  defendant. 

Manning,  Serjt.,  now  shewed  cause.  The  remedy  at  common  law,  where  one  of 
several  parties  to  a  common  charge  undertook  to  pay  it,  was,  by  writ  of  contribution, 
the  forms  of  which  are  to  be  found  in  the  Register,  and  also  in  Fitzherbertfa  Natura 
Brevium  (page  162,  15.  C.),  though  they  commonly  relate  to  claims  for  contribution  in 
respect  of  suit  or  service  incident  to  the  tenure  of  real  property.  Fitzherbert,  com- 
menting on  this  writ,  says  :  "The  writ  of  contribution  belli  where  (here  are  tenants 
in  common,  or  who  jointly  hold  a  mill,  pro  indiviso,  and  take  the  profits  equally,  ami 
the  mill  falleth  into  decay,  and  one  of  them  will  not  do  any  repair-  to  the  mill  ;  now, 
the  other  shall  have  this  writ  to  compel  him  to  be  contributory  to  the  reparations. 
Ami,  if  there  lie  three  or  lour  eo  parceners  of  lands,  and  the  eldest  sister  do  the  suit 
to  the  lord  of  whom  the  lands  are  holden,  for  all  the  co-parceners,  and  the  other 
"  parceners  will  not  allow  her  for  her  charges  lost  (A),  according  to  their  rate  for  tin' 
same  suit,  that  co  parcener  who  did  the  suit  may  have  this  writ  of  contribution."     In 

Cowell  v.  Edwards  (2  Bos.  A-  I'ul.  2ii*),  it  was  held  that  o f  several  cosureties  iii  a 

'I  may  recover  against  any  oi f  the  others  his  aliquot  proportion  of  the  money 

pud  by  him  under  the  bond,  regard  being  had  to  the  number  of  sureties ;  though  the 
insolvency  of  the  principal  and  of  the  other  sureties  be  not  proved.  In  6  viner's 
Abridgment,  561  (title  Contribution,  pL  •">),  it  is  said  :  "If  a  man  is  bound  in  a  reoog 

nizance  and  dies,  there,  as  long  as  the  heir  has  assets,  execution   shall    be  against    the 

heir  only.    But  (ibid.  pi.  I,  citing  (for  both  placita)  Bro.  Abr.  Suit,  pi.  13,  and  IT  E.  2, 

filzh.  Execution,  pi.  139),  if  the  heir  has  not  assets,  execution  shall  be  upon  all  the 
lerteiianls  ;  and  every  one  shall  lie  contributory  to  the  oilier;  [302]  but,  where  the 
execution    is   sued   against    (he    heir    who   has   assets,    he    shall    not    have    Contribution 

against  the  tertenants  nor  the  feoffees,  If  (•">  Vin.  Abr.  tit.  Contribution,  pi.  5,  citing 
Bro.  Abr.  Suit,  pi.  12,  48  E.  .:,  5(ll.  is  !■;.  .;,  f,,.  5,  pi.  :i),  the  heir  be  vouched  in  ward 

(A)    I'ur  son  charges  panic. 
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of  several,  and  the  tenant  loses,  and  recovers  in  value  against  the  heir,  every  guardian 
shall  be  contributory  to  the  render  in  value :  "  that  is  to  say,  if  a  real  action  be 
brought  against  A.  B.,  and  A.  B.  vouches  to  warranty  a  person  under  age  and  in  ward, 
and  the  tenant  loses,  all  the  persons  of  whom  the  infant  vouchee  holds,  shall  be  con- 
tributory. [Maule,  J.  All  this  only  shews  that  the  plaintiff  should  resort  to  equity 
for  relief.]  These  cases  arose  before  any  such  equitable  jurisdiction  was  exercised. 
[Tindal,  C.  J.  To  entitle  you  to  maintain  this  action,  you  must  shew,  not  only  that 
the  money  was  paid  to  the  defendant's  use,  but  that  it  is  an  absolute  liquidated  and 
ascertained  sum.]  "  Where  feoffee  of  the  conusor  upon  a  statute-merchant  is  in 
execution,  he  shall  have  contribution  against  every  other  feoffee  of  the  same  conusor  " 
(ibid.  pi.  6,  citing  Bro.  Abr.  ut  supra).  Again  (ibid.  pi.  13,  citing  Bro.  Abr.  Suit, 
pi.  19  ;  which  refers  to  Bro.  Abr.  Apportionment,  pi.  21  ;  and  see  F.  N.  B.  234,  235), 
"If  the  King's  tenant  aliens  to  several  severally,  and  the  King  distrains  the  one  for 
the  whole,  he  shall  have  contribution  of  the  others."  That  is  precisely  in  point  with 
the  present  case.  It  is  true,  the  remedies  here  spoken  of  are  in  respect  of  real  actions, 
which  are  now  abolished  :  but  the  rights  and  the  relations  of  the  parties  are  the  same, 
though  their  interests  are  of  inferior  degree.  Again  (ibid.  pi.  18,  citing  Cary's  Rep. 
1  •"'_.  22  Eliz.  Dolman  v.  Vavasor),  "  The  plaintiff  seeks  relief  by  way  of  contribution, 
for  that  one  of  the  defendants  hath  a  rent-charge  out  of  his  the  plaintiff's  lands,  and 
one  other  of  the  defendant's  lands,  and  seeks  to  lay  the  whole  burthen  of  the  rent- 
charge  upon  his  the  plaintiff's  lands ;  and  because  the  defendant  would  not  answer. 
therefore  an  injunction  is  [303]  granted  for  staying  the  suits  for  the  rent."  [Maule,  J. 
1  find  nothing  in  Comyns's  Digest,  title  Pleader,  about  contribution,  and  therefore 
nothing  of  the  course  of  proceeding  for  contribution  at  common  law.  But  I  find  the 
subject  treated  of  under  title  Chancery  (2  S.).]  In  Harberfs  case  (3  Co.  Rep.  13), 
Lord  Coke  says  :  "  If  a  man  is  bound  in  a  statute  or  recognizance,  and  after  his  death 
some  of  his  land  descends  to  the  heir  on  the  part  of  the  father,  and  some  to  the  heir 
on  the  part  of  the  mother;  in  this  case,  one  alone  shall  not  be  charged;  and,  if 
he  be,  he  shall  have  contribution  against  the  other."  That  means  contribution  at 
common  law.  Again,  in  Viner  (title  Contribution,  pi.  56,  citing  1  Salk.  358,  pi.  5, 
Pasch.  3  Ann.  B.  K.  The  Queen  v.  The  Duchess  of  Buck! ugh),  it  is  said,  that,  "if  a 
manor  is  held  by  the  service  of  a  bridge,  every  tenant  of  the  manor  is  liable  to  the 
whole  charge,  and  are  but  contributory  among  themselves."  [Erie  J.  In  that  case, 
each  holds  the  land  subject  to  the  charge.  Tindal,  C.  J.  There  is  no  privity  of  estate 
between  these  parties.  Cresswell,  J.  In  Gowell  v.  Edwards  (2  Bos.  &  PuL  268),  the 
court  must  have  proceeded  upon  an  assumed  promise  of  each  of  the  sureties  to  bear  a 
portion  of  the  liability.  Here,  the  parties  are  not  sureties.]  Each  occupier  holds 
subject  to  the  entire  rent,  and  is  a  surety  to  the  ground  landlord  for  the  amount  due 
from  his  companions.  In  Schlencker  v.  Moxsy  (3  B.  &  C.  789,  5  D.  &  K.  747),  the 
tenant  underlet  part  by  deed  ;  the  original  landlord  distrained  for  rent  upon  the 
under-tenant ;  and  it  was  held  that  assumpsit  would  not  lie  by  the  latter  against  his 
lessor  upon  an  implied  promise  to  indemnify  him  against  the  rent  payable  to  the 
superior  landlord.  So  in  Spencer  v.  Parry  (4  X.  &  M.  770,  3  Ad.  &  E.  331),  the 
implied  promise  was  excluded,  not  by  a  deed,  but  by  a  written  agreement.  [Maule,  J. 
In  F.  N.  B.  162  B.  it  is  said,  that,  "if  many  be  infeoffed  of  land  for  which  one  suit 
ought  to  be  done,  &c.  ;  [304]  now,  if  they  agree  among  themselves  that  one  of  them 
shall  do  the  suit,  and  that  the  others  shall  contribute  unto  him  ;  if  he  do  the  suit, 
and  afterwards  the  others  will  not  allow  him  for  that  suit  according  to  their  rate, 
then  he  shall  have  the  writ  of  contribution  against  them  ;  and  the  writ  shall  mention 
the  agreement,  &c.,  and,  if  they  cannot  agree,  then  the  lord  shall  distrain  them  all 
for  all  their  suits,  if  the  suit  be  not  done ;  but,  if  one  feoffee,  of  his  own  will,  do 
the  suit  for  them  all,  without  any  agreement  for  the  same  made  between  them,  the 
lord  cannot  then  distrain  the  others  for  the  suit ;  for,  as  to  the  lord,  it  is  not  material 
whether  there  be  any  agreement  between  them  or  not ;  but  between  the  feoffees,  he 
that  did  the  suit  shall  not  have  the  writ  of  contribution  against  his  companions, 
without  agreement  thereof  made  betwixt  them  "  (a).]  That  is  precisely  the  distinction 
that  is  sought  to  be  drawn  here,  between  a  voluntary  payment  and  a  payment  ab 
invito.  In  Bacon's  Abridgment  (title  Obligations  (D)  5,  citing  1  Lev.  72,  Scott  v. 
Stephenson),  it  is  laid  down  that,  "  if  one  of  the  sureties  pays  all  the  bond,  yet  the 

(«■)  Vide  5  Mann.  &  Gr.  759,  note  (a). 
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ebligee  is  not  compellable  by  law  to  assign  the  bond  to  him,  but  the  surety's  remedy 
must  be  in  Chancery  ;  or  perhaps  he  may  have  remedy  by  writ  de  plegiis  acquietandis  :  " 
and  to  this  is  added,  "  Qiuere,  whether  not  in  an  action  for  money  paid  to  the  other's 
use?"  [Maule,  J.  In  Cowell  v.  Edwards  (2  Bos.  &  Pull.  268),  the  defendant  was,  by 
the  payment,  relieved  from  a  personal  liability  on  the  bond  :  here,  it  does  not  appear 
that  the  defendant  had  any  goods  on  the  premises  which  were,  by  the  plaintiffs 
payment,  relieved  from  a  liability  to  distress.]  He  would  be  protected  in  respect  of 
any  property  that  might  be  brought  upon  the  premises  within  six  years.  [Maule,  J. 
Upon  the  statement  submitted  to  us,  I  am  unable  to  discover  any  benefit  resulting 
to  the  defendant  from  the  payment,  to  [305]  the  extent  of  one  farthing.  It  is  not 
shewn  that  the  party  claiming  under  the  original  lessor,  had  any  right  to  re-enter ; 
nor  does  it  appear  that  the  defendant  had  any  goods  upon  the  premises  that  could 
have  been  distrained.  Tindal,  C.  J.  This  would  be  a  most  inconvenient  way  of 
raising  such  a  question.  So  great,  indeed,  is  the  inconvenience,  that  I  cannot  help 
thinking  that  the  plaintiff's  only  remedy  is  in  equity.  Suppose  there  had  been  fifty 
sub-lessees  instead  of  two,  is  the  one  who  pays  to  bring  forty-nine  actions  for  contribu- 
tion, when  the  whole  might  be  joined  in  a  bill  in  equity?  In  all  the  cases  cited,  there 
has  been  a  community  of  interest — a  seisin  of  the  whole  in  one  person  under  whom 
the  parties  claim.  Here,  the  plaintiff  and  the  defendant  are  entire  strangers.]  The 
case  of  Scott  v.  Stephenson  (1  Lev.  71)  treats  the  remedy  by  writ  de  plegiis  acquietandis 
as  a  subsisting  remedy.  There  may  be  no  objection,  at  the  present  day,  to  the  issuing 
of  a  writ  of  summons  in  an  action  "of  acquittal  of  pledges,"  but,  practically,  the 
remedy  has  now  merged  in  the  action  for  money  paid.  The  proposition  that  the 
plaintiff  has  no  remedy  but  in  equity,  amounts  to  this,  that,  contrary  to  a  long  series 
of  decisions  in  the  cases  cited,  the  subject  was  at  common  law  without  the  means  of 
asserting  an  acknowledged  right. 

Tindal,  C.  J.  I  never  heard  of  an  action  of  this  kind  being  maintained.  Upon 
the  statement  submitted  to  us,  I  am  unable  to  discover  the  slightest  evidence  that 
the  money  sought  to  be  recovered,  was  money  paid  to  the  use  of  the  defendant.  Upon 
that  ground,  and  without  entering  upon  the  learned  discussion  to  which  we  have  been 
invited,  I  think  the  action  does  not  lie. 

The  rest  of  the  court  concurred. 

Kulc  discharged. 

[306]    Walton  v.  Chandler.    Jan.  31,  1845. 

[S.  C.  2  D.  &  L.  802 ;  14  L.  J.  C.  P.  149 ;  9  Jur.  257.  | 

A  warrant  of  attorney  was  attested  by  A.  an  attorney,  introduced  to  the  defendant 
by  the  plaintiffs  attorney,  the  defendant  thereupon  naming  A.  and  requesting  him 
to  attend  on  his  behalf,  by  repeating  after  the  plaintiffs  attorney  the  proper  form 
of  words,  which  were  read  by  the  latter  from  the  body  of  the  instrument  i  Meld, 
that  the  attestation  was  good. 

Channell,  Scrjt.,  on  a  former  day  in  this  term,  on  behalf  of  the  assignees  of  Thomas 
(handler,  against  whom  a  fiat  in  bankruptcy  hail  issued,  obtained  a  rule  calling  upon 
the  plaintiff  to  shew  cause  why  the  warrant  of  attorney  hereinafter  mentioned,  I  lie 
judgment,  and  all  subsequent  proceedings  thereon,  should  nut  lie  set  aside,  cm  the 
ground  that  the  requisitions  of  the  statute  I  .V  2  Vict.  c.  110,  s.  '.».  had  nol  been 
(implied  with.     In  the  body  of  the  warrant  of  attorney  was  the  following  statement : 

— "And  I,  the  said  Thomas  Chandler,  have  expressly  named  \V.  .1.  Mevmott  of 
Eflackfriars  Road,  Christchurch,  Surrey,  gentleman,  an  attorney  of  Her  Majesty's 
inuit  of  Common  Pleas  at  Westminster,  ami  requested  him  to  attend  on  my  behalf 
to  inform  me  of  the  nature  and  effect  hereof  before  the  same  is  executed,  and  to 
witness  the  due  execution  hereof  by  me;  ami  I  acknowledge  that  the  said  W.  .1. 
Mevmott  has  accordingly  informed  me  of  the  nature  and  effect  hereof  before  such 
execution."  The  attestation  was  as  follows:  -"  Signed,  sealed,  and  delivered  by  the 
aaidTl tas  Chandler  in  the  presence  of  me,  attorney  for  ami  on  behalf  oi  Hie  said 

Thomas  Chandler,  expressly  named  by  him,  and   attending   at    his   request,  and  whom 

I  informed  of  the  nature  ami  effect  of  the  warrant  of  attorney  before  the  same  was 
executed;  and  I  subscribe  as  such  attorney ;"  and  then  followed  the  name  ami  address 
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of  the  witness.  The  affidavit  upon  which  the  motion  was  founded  stated  that  the 
warrant  of  attorney  was  prepared  by  Mr.  Edward  Meymott ;  that  the  deponent 
(Chandler)  was  not  informed,  nor  was  he  aware,  until  he  attended  at  the  office  of 
Mr.  Edward  [307]  Meymott,  that  it  would  be  necessary  or  proper  that  any  attorney 
should  be  present  on  his  behalf,  to  inform  him  of  the  nature  and  effect  of  the  said  warrant 
of  attorney  at  the  time  such  warrant  of  attorney  should  be  executed,  or  that  it  would 
be  necessary  or  proper  for  him  to  name,  or  request  the  attendance  of,  any  attorney 
for  that  purpose  ;  that,  on  arriving  at  the  office  of  Edward  Meymott  for  the  purpose 
of  executing  the  warrant  of  attorney,  he  was  introduced  by  that  gentleman  to  J.  W. 
Meymott,  his  brother,  and  was  at  the  same  time  informed  by  Edward  Meymott  that 
it  was  necessary  that  an  attorney  should  be  present  or  attend  on  behalf  of  the  party 
signing  a  warrant  of  attorney,  and  that  he  the  said  Edward  Meymott  had  provided 
his  brother,  W.  J.  Meymott,  to  attend  as  such  attorney  for  that  purpose  ;  that  the 
deponent  did  not  assent  or  agree  to  W.  J.  Meymott  attending  as  such  attorney,  or  to 
his  attesting  the  said  warrant,  or  employ  him  to  act  as  such  attorney  or  to  make  such 
attestation,  otherwise  than  by  simply  not  objecting  thereto ;  and  that  the  warrant  of 
attorney  was  read  over  by  Edward  Meymott,  and  was  signed  by  the  deponent,  and 
attested  by  W.  J.  Meymott,  without  more. 

Talfourd,  Serjt.,  now  shewed  cause.  The  affidavits  in  answer  to  the  motion  (by 
the  plaintiff,  and  by  the  two  Meymotts)  stated,  in  substance,  that,  although  \Y.  J. 
Meymott  attended  at  the  request  of  his  brother,  yet  that,  when  the  parties  met 
for  the  purpose  of  executing  the  warrant  of  attorney,  the  defendant  did  expressly 
nominate  W.  J.  Meymott,  and  request  him  to  attend  on  his  behalf,  to  inform  him  of 
the  nature  and  effect  of  the  instrument,  and  to  witness  his  execution  thereof  ;  that 
such  nomination  and  request  were  made  by  the  defendant's  repeating  after  Edward 
Meymott  the  formula,  which  the  latter  read  from  the  body  of  the  warrant  of  attorney  ; 
and  that  the  nature  and  effect  of  the  wan  ant  of  attorney,  [308]  and  of  his  execution 
thereof,  were  duly  explained  to  the  defendant  by  W.  J.  Meymott  before  he  executed 
it.  The  learned  Serjeant  submitted  that  the  directions  of  the  statute  had  been 
complied  with.  He  urged  that  it  is  not  necessary  that  the  attorney  should,  in  the 
first  instance,  be  named  by  the  defendant  ;  and  that  it  is  enough  if  he  adopts  the 
person  suggested  by  the  plaintiff's  attorney,  provided  he  expressly  requests  such 
person  to  act  as  his  attorney  in  the  matter :  as  was  done  here.  He  cited  Taylor  v. 
NicMl  (8  Dowl.  P.  C.  242,  6  M.  &  W.  91)  and  Hale  v.  Dale  (8  Dowl.  P.  C.  599). 

Channell,  Serjt,  in  support  of  his  rule.  The  absence  of  fraud  will  not  justify  a 
departure  from  the  course  pointed  out  by  the  statute ;  the  object  of  which  was  to 
secure  to  parties  executing  these  instruments  the  best  advice  as  to  the  step  they  are 
about  to  take.  Undoubtedly  it  is  not  necessary  that  the  attorney  should  be  originally 
nominated  by  the  defendant  :  the  cases  cited,  to  which  may  be  added  that  of  Barms 
v.  Pendrey  (7  Dowl.  P.  C.  7-17),  shew  that  it  is  no  objection  that  such  attorney  should 
be  suggested  by  the  plaintiff's  attorney.  But  it  is  essential  that  the  adoption  of  the 
party  suggested  be  such  as  to  shew  that  the  defendant  is  acting  without  restraint  and 
with  a  knowledge  that  he  can  exercise  an  option  in  the  matter.  "There  must,"  as  is 
said  by  Aldersoii,  B.,  in  Ghipper  v.  Bristm  (6  M.  &  W.  807,  8  Dowl.  P.  C.  797),  "be 
something  different  from  what  may  be  termed  an  implied  naming,  or  an  implied 
attendance  at  his  request.  It  should  appear,  from  the  facts  of  the  case,  that  he  was 
named  or  attending  on  behalf  of  the  defendant.  It  should  also  be  manifest  that  his 
express  naming  and  express  attendance  take  place  under  circumstances  which  shew 
that  he  is  aware  of  his  having  an  option  in  the  matter."  [Erie,  J.  Here  [309]  the 
defendant  nominates  W.  J.  Meymott  as  his  attorney,  using  the  very  words  of  the 
statute.  Is  he  the  less  his  attorney  because  the  words  by  which  he  appoints  him  his 
attorney,  are  put  into  his  mouth  by  the  plaintiff's  attorney  1]  No  case  has  gone  t he- 
length  of  holding  that  the  mere  repetition  of  the  formal  words  after  the  plaintiff's 
attorney  is  such  a  nomination  or  adoption  as  will  satisfy  the  language  of  the  statute. 

TlNDAL,  C.  J.  It  appears  to  me  that  this  warrant  of  attorney  bas  been  executed 
in  conformity  with  the  directions  of  the  1  &  2  Viet.  c.  110,  s.  9.  The  cases  that 
occurred  shortly  after  the  passing  of  the  act,  decided,  that,  unless  there  were  an 
express  and  original  nomination  of  the  attorney  by  the  defendant  himself,  the  attesta 
tion  was  bad.  But,  the  later  cases, — which  are  founded  upon  a  better  view  of  the 
policy  of  the  act, — lay  it  down,  that,  if  there  be  a  clear  and  express  adoption  by  the 
defendant  of  the  party  as  his  attorney,  that  will  suffice,  although  such  party  may  have 
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been  originally  suggested  by  the  plaintiffs  attorney.  And  that  seems  to  have  been 
the  case  here.  It  is  contended,  on  the  part  of  the  assignees,  that,  inasmuch  as  the 
adoption  was  by  repeating  after  the  plaintiffs  attorney  a  form  of  words  read  by  him 
from  the  warrant  of  attorney,  it  was  not  such  a  free  adoption  as  is  required  to  make 
the  attestation  a  good  one.  Those  words  were  introduced  into  the  warrant  of  attorney 
for  the  express  purpose  of  avoiding  the  difficulty  that  had  been  created  by  some  of  the 
decisions.  There  being  no  fraud,  and  no  reason  for  supposing  the  defendant  to  have 
been  at  all  misinformed  of  the  nature  and  effect  of  the  instrument  he  was  about  to 
execute,  I  am  of  opinion  that  the  statute  has  been  literally  complied  with. 

MAULS,  J.  I  am  of  the  same  opinion.  The  statute  requires  that  the  defendant's 
execution  of  the  warrant  [310]  of  attorney  shall  be  attested  by  an  attorney  "  expressly 
named  by  him,  and  attending  at  his  request."  There  is  no  doubt  but  that  W.  J. 
Meynott  did  attend  at  the  request  of  the  defendant,  although  he  did  not  originally 
come  at  his  request.  But  it  is  contended,  on  the  part  of  the  assignees,  that  he  was 
not  expressly  named  by  him.  Where  a  man  says,  "I  have  expressly  named  A.  B.," 
who  can  doubt  that  that  is  an  express  naming  of  the  party?  The  only  fault  that  can 
be  found  with  this  attestation  is,  that  it  has  been  done  in  too  formal  a  manner.  Such 
extreme  tenacity  of  form  sometimes  induces  a  suspicion  of  fraud.  I  never  knew  a  case 
of  jettison  conducted  in  a  regular  manner,  except  in  one  or  two  instances,  where  the 
whole  thing  was  fraudulent.  The  courts  have  required  such  extreme  nicety  and 
precision  in  the  execution  of  warrants  of  attorney,  that  no  one  can  consider  himself 
safe  unless  he  takes  care  literally  to  comply  with  the  directions  of  the  act.  This  state 
of  the  law  sufficiently  accounts  for  the  very  formal  process  that  seems  to  have  been 
gone  through  here.  I  think  that  Edward  Meymott  very  prudently  and  properly  took 
care  to  avoid  all  difficulty,  by  making  the  defendant  repeat  after  him  the  very  plain 
and  intelligible  words  which  are  found  in  this  warrant  of  attorney.  That  there  might 
be  no  equivocation,  he  read  them  from  the  document  itself :  and  the  defendant  must 
be  assumed  to  know  what  he  was  about,  quite  as  well  as  any  man  does  who  takes  the 
oaths  of  allegiance  ami  supremacy  in  precisely  the  same  manner.  All  the  requisitions 
of  the  act  have  been  literally  complied  with  :  and,  when  that  is  the  case,  it  would 
require  strong  proof  of  fraud  to  shew  that  there  had  not  been  a  substantial  compliance 
with  it.  I  think  we  cannot,  consistently  with  common  sense  and  justice,  hold  this 
warrant  of  attorney  to  have  been  otherwise  than  well  executed. 

[311]  CbESSWELL,  J.  Prima  facie  this  warrant  of  attorney  appears  to  have  been 
well  executed;  and  therefore  il  lies  upon  the  defendant,  who  seeks  to  impeach  it,  to 
shew  that  there  has  been  a  failure  to  comply  with  the  statute.  The  defendant  very 
cautiously  swears  that  "  he  did  nut  assent  or  agree  to  the  said  \V.  .1.  Meymott  attending 
as  such  attorney,  or  to  his  attesting  the  said  warrant,  or  employ  liim  t<>  act  as  such  or 
make  such  attestation,  otherwise  than  by  simply  not  objecting  thereto."  Me  does  not, 
however,  say  that  he  did  not  expressly  name  \V.  .1.  Meymott  as  his  attorney,  or  that 
he  did  not  expressly  request  him  to  attend  as  such.  That  which  he  does  state  is 
answered    by    the    counter-affidavits,    which    shew     that    he   did    expressly    name    that 

gentleman,  and  did  expressly  request  him  to  attend  on  his  behalf.  The  words  of  the 
ait  have  been  literally  complied  with  ;  and  there  is  no  pretence,  and  indeed  no  attempt 
is  made,  Id  impute  Fraud.      I  therefore  agree  that  the  rule  must  lie  discharged. 

Erle,  J.  I  am  of  the  same  opinion.  It  is  quite  clear  that  the  defendant  has  had 
all  the  protection  the  statute  intended  to  afford.  He  meant  to  give  a  warrant  of 
attorney;   he  knew  the  consequences  of  giving  it  ;  and  the  whole  transaction  was 

conducted  with  perfect  g I  Faith.     It  is  now  sought  to  be  set  aside  for  want  of  form. 

It  appears,  that,  in  naming  \V.  .1.  Meymott  as  Ins  attorney,  the  defendant  used  the 
wry  words  of  the  9th  section  of  the  I  .V  -i  Vict.  c.  1 10.  If  he  understood  the  English 
language,  he   did   expressly  name  W.   .1.  Meymott,  and    request  him   to  attend   on    his 

behalf,  to  inform  hi f  the  nature  and  effect  of  the  instrument   before  its  execution 

by  him,  and  to  witness  its  execution.  It  is  conceded  that  there  was  no  Fraud  ;  but  it 
is  said,  at  the  same  time,  that  the  transaction  is  to  be  looked  at  with  suspicion,  because 
the  compliance  with   the  statute  [312]  has   been  80  exact.      The   mere  circumstance  of 

the  attesting  attorney  being  introduced  by  die  plaintiffs  attorney,  confessedly  does 

not  vitiate  the  attestation  :   neither,  in  my  opinion,  is  it  vitiated  by  a  literal  compliance 
with  the  provisions  of  the  act. 
Rule  discharged,  with  costs. 
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West  r.  Cooke.     Jan.  31,  1845. 

A  motion  for  security  for  costs  may  be  made,  notwithstanding  the  defendant  is  under 
terms  to  take  short  notice  of  trial,  or  such  notice  as  the  plaintiff  can  give,  provided 
issue  be  not  joined. 

This  was  an  action  of  debt  against  the  obligor,  on  a  money  bond  in  the  penal  sum 
of  14501.  in  which  the  plaintiff,  the  obligee,  was  described  as  of  "No.  3,  Serpentine 
Avenue,  in  the  city  of  Dublin." 

Channell,  Serjt.,  for  the  defendant,  on  a  former  day  in  this  term,  issue  not  having 
been  joined,  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  he  should  not 
give  security  for  costs,  he  being  resident  out  of  the  jurisdiction  of  the  court. 

Talfourd,  Serjt.,  shewed  cause,  upon  an  affidavit  stating,  that,  on  the  16th  instant, 
the  defendant  demanded  oyer  and  a  copy  of  the  bond  ;  that,  on  the  23rd  and  27th,  he 
obtained  orders  for  time  to  plead,  undertaking  to  plead  issuably,  rejoin  gratis,  and  take 
such  notice  of  trial  for  the  sittings  after  the  present  term  as  the  plaintiff  could  give. 
He  submitted,  that,  under  the  circumstances,  the  application  was  too  late,  and  evidently 
made  for  the  mere  purpose  of  evading  the  defendant's  undertaking ;  and  he  cited 
Midler  v.  Gerwn  (3  Taunt,  272),  Sted  v.  [313]  Lacy  (3  Taunt.  273,  n.),  and  Be  Montellano 
v.  Garcias  (1  Bingh.  67,  7  J.  B.  Moore,  200),  where  it  was  distinctly  laid  down  that  a 
defendant  cannot  call  for  security  for  costs  after  undertaking  to  accept  short  notice 
of  trial. 

Channell,  Serjt.,  in  support  of  his  rule.  The  general  rule  is  that  a  defendant  may 
move  for  security  for  costs  at  any  time  before  issue  joined.  In  the  cases  cited,  the 
undertaking  was,  to  take  short  notice  of  trial  for  a  particular  day,  issue  having  been 
joined.  Besides,  here,  the  defendant's  undertaking  was  coupled  with  an  agreement 
that  it  should  be  "  without  prejudice  to  an  application  for  security  for  costs." 

TiNDAL,  C.  J.  The  rule  is  as  stated  by  my  brother  Channell.  The  application 
for  security  for  costs  must  be  made  promptly ;  and  promptness  is  defined  to  mean 
"  before  issue  joined." 

Rule  absolute. 


Benazech  v.  Bessett.     Jan.  31,  1845. 

[S.  C.  2  D.  &  L.  801  ;  14  L.  J.  C.  P.  148 ;  9  Jur.  376.  Distinguished,  Belmonte 
v.  Ai/minf,  1879,  4  C.  P.  D.  224,  352.  Discussed,  Rhodes  v.  Dawsm,  1886,  16 
Q.  B.  D.  552.] 

A  claimant  who  is  substituted  for  the  defendant  under  an  interpleader  rule,  is 
entitled  to  call  upon  a  foreign  plaintiff  for  security  for  costs. 

In  the  month  of  June  last,  the  plaintiff,  a  merchant  at  Bordeaux,  shipped  on  board 
a  vessel  called  the  "  Jack  Tar,"  at  that  place,  certain  wines  which,  by  the  bill  of  lading, 
were  made  deliverable  to  a  person  trading  under  the  name  of  L.  E.  Princever  &  Co., 
to  whom  the  bill  of  lading  was  transmitted,  and  who  remitted  to  the  plaintiff  in  pay- 
ment a  bill  of  exchange  accepted  by  one  Regis  Germain,  of  Paris,  which  bill  was 
dishonoured.  [314]  The  plaintiff  having  given  notice  to  the  London  Dock  Company 
not  to  deliver  the  wines  under  the  bill  of  lading,  in  September  last  brought  an  action 
of  trover  against  the  company,  who  thereupon  obtained  the  usual  order  under  the 
interpleader  act,  to  discharge  them,  and  to  substitute  Bessett,  who  claimed  to  be 
entitled  to  the  wines,  as  a  defendant  in  their  stead.  When  before  the  judge  upon  the 
interpleader  summons,  Bessett's  attorney  asked  that  the  plaintiff  might  be  compelled 
to  give  security  for  costs,  he  being  a  foreigner  resident  abroad.  The  learned  judge, 
however,  thought  that  he  could  not  make  such  an  order,  as  the  original  defendants 
had  not  asked  for  security. 

Byles,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  that  purpose. 

Channell,  Serjt.,  now  shewed  cause.  He  submitted  that  the  claimant  was  not 
entitled  to  security,  the  proceedings  under  the  interpleader  order  being  compulsory 
on  him  unless  he  abandoned  his  claim.  He  also  objected  that  there  was  no  affidavit 
of  merits, 

Byles,  Serjt.,  in  support  of  his  rule.    Upon  a  motion  of  this  sort,  it  is  not  necessary 
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for  the  defendant  to  swear  to  merits :  per  Patteson,  J.,  in  The  Edinburgh  and  Leith 
Railway  Company  v.  Dawson  (7  Dowl.  P.  C.  573).  Being  substituted  for  the  original 
defendants,  the  claimant  is,  for  all  the  purposes  of  the  suit,  in  the  same  situation  as  if 
the  action  had,  in  the  first  instance,  been  brought  against  him.  No  authority  can  be 
cited  to  take  him  out  of  the  ordinary  rule. 

Tindal,  C.  J.  The  question  is,  whether  the  claimant,  who  is  made  defendant 
under  an  interpleader  rule,  is  [315]  substituted  for  the  original  defendants  for  all 
purposes  of  the  suit,  and  among  others  for  this  collateral  purpose.  I  incline  to  think 
he  stands  in  the  same  position  as  any  other  defendant,  and  consequently  that  he  is 
entitled  to  the  relief  now  sought  for. 

Maule,  J.  The  same  mischief  exists  in  this  as  in  all  other  cases  where  the  action 
is  brought  by  a  foreigner  resident  abroad.  Unless  entitled  to  security,  the  claimant, 
if  he  succeeded,  would  be  without  remedy  for  his  costs. 

The  rest  of  the  court  concurred. 

Kule  absolute  (a). 

[316]     Mummery  k.  Paul.     Jan.  30,  1845. 

In  case  for  a  fraudulent  representation  on  the  sale  of  a  commission  business,  the 
declaration  alleged  that  the  plaintiff  bargained  with  the  defendant  to  buy  of  him  his 
iuterest  in  a  certain  lease,  and  a  certain  lease,  and  certain  fixtures,  &c,  and  the 
goodwill  of  a  certain  business,  for  7001.,  and  that  the  defendant,  by  then  falsely, 
fraudulently,  and  deceitfully  pretending  and  representing  to  the  plaintiff  that  the 
amounts  received  for  commission  in  the  course  of  the  business,  and  the  net  profits 
of  the  trade,  were  of  a  certain  amount,  then  sold  to  the  plaintiff  the  said  lease,  fix- 
tures, &c,  and  the  goodwill  of  the  said  business  at  and  for  a  certain  sum;  and  it 
then  went  on  to  allege  that  the  representation  was  false,  and  a  consequent  damage 
to  the  plaintiff: — Held,  that,  under  not  guilty,  the  plaintiff  was  bound  to  prove 
a  sale  (by  production  of  the  agreement  between  the  parties,  which  appeared  to  be 
in  writing),  as  well  as  a  false  and  fraudulent  representation  ;  and  that  it  was  not 
enough  to  prove  an  assignment  of  the  lease,  &c. — Where  a  defendant  applies  to  the 
judge  for  a  nonsuit  on  the  ground  that  the  contract  declared  on  is  not  proved,  and 
the  judge  declines  to  nonsuit,  but  reserves  the  point,  and  the  jury  find  for  the 
defendant,  it  is  competent  to  the  defendant  to  set  up  the  objection  taken  by  him 
at  the  trial,  in  answer  to  a  rule  nisi  for  a  new  trial  obtained  by  the  plaintiff  on  the 
ground  that  the  verdict  is  against  evidence. 

Case,  for  an  alleged  misrepresentation  on  the  sale  of  a  business.  The  declaration 
stated,  that,  before  and  at  the  time  of  committing  the  grievances  thereinafter  mentioned, 
the  defendant  carried  on  the  business  of  a  potatoe-salesman  at  a  messuage  ami  premises 
situate,  &c,  and  was  possessed  of  a  lease  of  the  said  messuage  and  premises  for  a  certain 

term,  to  wit,  twenty-one  years,  from  the  25th  of  March,  1827,  and  was  also  possessed 
of  certain  fixtures  then  fixed  ami  being  in  and   upon  the  said   messuage  and    pi finises, 

and  of  a  horse,  cart,  van,  utensils  in  trade,  goods,  and  chattels;  thai  thereupon, 
theretofore,  to  wit,  on,  &c,  the  plaintiff,  at  the  request  of  the  defendant,  bargained 
with  the  defendant  to  buy  of  him  his  interest  in  tin'  said  lease,  ami  the  said  fixtures, 

horse,  cart,  van,  utensils  in  trade,  goods,  and  chattels,  as  also  the  g Iwill  of  the  said 

trade  and  business,  at  and  for  a  certain  price  and  sum  of  money,  to  wit,  7001.;  that. 
the  defendant,  by  then  falsely,  fraudulently,  and  deceitfully  pretending  ami  repre- 
senting to  the  plain  [317]  till  that  the  amounts  received  for  com  mission  In  the  course 
of  the  saiil  business  had  been  and  were  at  the  rate  of  9001.  a  year,  and  that  the  net 
profits  of  the  said  business  had  been  ami  were  at   the  rate  of  5001.  a  year,  then  bargained 

for  ami  sold  to  the  plaintiff  the  said  lease,  fixtures,  horse,  cart,  van,  utensils  in  trade, 

goods,  ami  chattels,  and    the  said    goodwill,  at   and  lor  Ihe  said    sum  of    7001.  |   and  tin; 

plaintiff,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  paid  the  defendant  for  i  he 

same  the  said   sum  of   7001.,  that    is  to  say,  by  then    paying  to   the  defendant  the  sum 

of  4001.,  and  by  then  delivering  to  the  defendant   three  promissory  notes  in  writing, 

(k)  So,  a  tenant  by  receipt  hasthesame  rights  as  the  original  tenant  to  the  praecipe, 

upon  whose  default  he  is  admitted  to  defend.  See  t'omvns's  Digest,  title  Abatement 
(I.  31). 


562  MUMMERY   V.PAUL  1  C.  B.  318. 

each  made  by  the  plaintiff  and  one  Thomas  Mummery,  and  dated  the  27th  of  May, 
1842,  and  payable  to  the  order  of  the  defendant — one  for  the  payment  of  the  sum 
of  1031.  15s.,  at  nine  months  after  the  date  thereof — one  other  for  the  payment  of  the 
sum  of  1061.  5s.,  at  fifteen  months  after  the  date  thereof — and  the  other  for  the  pay- 
ment of  the  sum  of  1071.  10s.,  at  eighteen  months  after  the  date  thereof ;  whereas, 
in  truth  and  in  fact,  the  amounts  received  for  commission  in  the  course  of  the  said 
business,  had  not  been  nor  were  at  the  rate  of  9001.  a  year,  but  had  been  and  were 
much  less,  to  wit,  4001.  a  year  ;  and  whereas,  in  truth  and  in  fact,  the  net  profits  of 
the  said  business  had  not  been  nor  were  at  the  rate  of  5001.  a  year,  but  had  been  and 
were  much  less,  to  wit,  501.  a  year,  as  the  defendant,  at  the  time  of  making  the  said 
false  and  deceitful  representation,  well  knew  :  and  the  defendant,  by  means  of  the 
premises,  on  the  day  and  year  aforesaid,  falsely  and  fraudulently  deceived  the  plaintiff 
in  the  said  sale,  and  thereby  the  said  lease,  fixtures,  horse,  van,  cart,  utensils  in  trade, 
goods  and  chattels,  trade  and  business,  had  become  and  were  of  no  use  or  value  to  the 
plaintiff,  and  the  plaintiff  had  sustained  great  trouble  and  expense,  to  wit,  an  expense 
of  2001.,  in  and  about  carrying  on  the  said  trade  and  business,  and  endeavouring  to 
dispose  of  [318]  the  same,  and  had  been  prevented  from  earning  his  livelihood,  and 
from  acquiring  clivers  great  gains  and  profits  which  he  might  and  otherwise  would 
have  acquired,  for  a  long  time,  to  wit,  &c,  during  all  which  time  he,  the  plaintiff,  had 
been,  and  was,  necessarily  employed  in  carrying  on  the  said  trade  and  business,  and 
endeavouring  to  dispose  of  the  same. 

The  defendant  pleaded  not  guilty  ;  whereupon  issue  was  joined. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  "Westminster  after  last  Trinity 
term,  it  appeared  that,  in  April,  1842,  the  plaintiff  caused  to  be  inserted  in  the  Times 
newspaper,  the  following  advertisement : — 

"  To  small  capitalists.  To  be  disposed  of,  an  old  established  wholesale  ready -money 
business,  in  the  central  part  of  town,  the  profits  of  which  average  9001.  per  annum  ; 
the  net  profit,  after  payment  of  rent,  taxes,  and  every  expense  attendant  on  the 
business,  exceed  5001.  per  annum.  Coming  in,  about  7001.  A  previous  knowledge 
of  the  business  is  not  necessary.  For  further  particulars,  apply  to  Mr.  Armson,  estate 
and  house  agent,  22  Orchard  Street,  Portman  Square." 

Upon  seeing  this  advertisement,  the  plaintiff  wrote  to  Mr.  Armson,  requesting  to 
be  furnished  with  the  particulars. 

He  received  from  Armson's  clerk  the  following  reply  : — 

"22  Orchard  Street,  Portman  Square, 
"15th  April,  1842. 

"  Sir, — The  business  advertised  is  that  of  a  wholesale  potatoe-salesman,  near 
Covent  Garden,  established  for  many  years.  The  most  satisfactory  evidence  can  lie 
given  as  to  amount  of  net  profits,  &c,  stated  in  the  advertisement.  The  party  now 
in  the  business  finds  it  requisite  to  reside  in  the  country,  on  account  of  his  health. 
The  sum  of  7001.  includes  the  good-will,  lease,  fixtures  of  house,  also  horse,  cart,  van, 
utensils  in  trade,  [319]  &c.  If  you  entertain  the  matter,  and  will  make  an  appoint- 
ment when  you  will  call  upon  me,  I  will  give  you  the  address  of  the  party,  and  all 
other  particulars. 

"P.S. — The  business  is  carried  on  at  his  own  premises,  and  not  in  the  market; 
by  which,  I  believe,  Is.  3d.  per  ton  is  saved." 

Upon  receipt  of  this  letter,  the  plaintiff  again  wrote  to  Mr.  Armson,  to  ascertain 
if  the  business  would  require  any  further  capital  than  the  7001.  therein  mentioned : 
to  which  he  received  the  following  answer,  signed  as  before : — 

"  22  Orchard  Street,  Portman  Square, 
"16th  April,  1842. 

"  Sir, — In  answer  to  your  note,  I  beg  to  acquaint  you,  that,  beyond  the  7001.,  no 
more  capital  would  be  needed  to  carry  on  the  business,  as  the  potatoes  are  sent  to  you 
for  sale  on  commission.  But  presuming  you  had  2001.  in  addition,  you  would  then 
be  able  to  give  facilities  in  advances  to  any  of  the  farmers.  Of  course,  any  profits 
arising  from  that  would  be  over  and  above  the  business  of  9001.  per  annum." 

Upon  receipt  of  this  last-mentioned  letter,  the  plaintiff,  through  his  agent,  Mr. 
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Lewis,  paid  Mr.  Armson  a  deposit  of  501.,  and  at  the  same  time  addressed  to  the 
defendant  the  following  proposal : — 

"I  am  willing,  and  hereby  agree,  to  take  the  house  No.  31  James  Street,  Covenl 
( larden,  for  the  remainder  of  your  term,  to  pay  the  same  rent  and  taxes  you  now  pay, 
and  to  be,  in  every  respect,  subject  to  the  same  covenants  of  lease.  Also  to  purchase 
the  business  now  carried  on  by  you,  and  to  pay  you  7001.  for  the  same ;  to  include 
all  the  fixtures  of  house,  and  utensils  in  trade,  viz.  horse,  cart,  van,  &c.,  a  list  of  which 
to  be  given  me  in  six  days  from  this  date.  This  lease  or  assignment  to  be  made  and 
executed  on  or  before  the  31st  day  of  May  next,  at  my  expense.  The  purchase  [320] 
money  I  agree  to  pay  as  follows,  viz.  501.  now  paid  down  as  deposit ;  a  further  sum 
of  3501.  on  or  before  the  31st  of  May,  on  executing  the  assignment;  the  remaining 
sum  of  3001.  to  be  paid  in  three  promissory  notes  jointly  with  my  father,  Mr.  Thomas 
Mummery,  senior,  Dover,  jeweller;  and  the  first  bill  for  1001.  at  nine  months,  and 
5  per  cent,  interest  added  to  ditto  ;  the  second  at  fifteen  months,  for  1001.  and  interest, 
and  the  last  at  eighteen  months,  with  interest  added  ;  all  dated  from  the  date  of  assign- 
ment. All  rent,  rates,  &c,  to  be  paid  up  by  you  to  the  time  I  take  possession,  viz. 
the  31st  of  May,  unless  the  business  be  completed  sooner." 

In  reply  to  this  proposal,  the  plaintiff  received  from  Armson,  the  defendant's  agent, 
the  following  note  : — 

"April  22nd,  1842. 

"Sir, — Mi'.  Paul  has  accepted  your  proposal  for  the  business,  &c,  and  also  the 
mode  of  payment." 

The  above  proposal  and  reply  were  tendered  in  evidence,  but  were  rejected  for 
want  of  a  stamp.     An  assignment  of  the  lease  was  however  put  in. 

Evidence  was  also  given  by  the  plaintiff  to  shew  that  the  representations  made  by 
Armson  as  to  the  nature  and  extent  of  the  business,  were  sanctioned  by  the  defendant, 
and  that  such  representations  were  untrue. 

On  the  part  of  the  defendant  it  was  contended,  that,  inasmuch  as  the  negotiation 
for  the  purchase  of  the  business  terminated  in  a  written  agreement,  which  was  not 
received  in  evidence  by  reason  of  the  absence  of  a  stamp,  the  plaintiff  was  not  entitled 
to  recover,  there  being  no  proof  of  any  sale. 

On  the  other  hand,  it  was  insisted  that  the  fact  of  the  sale  was  admitted  on  the 
record;  and  that  all  that  was  put  in  issue  by  the  plea  of  not  guilty  was,  whether 
there  had  been  such  a  representation  by  the  defendant  as  that  charged  in  the  declara 
tion,  and  whether  it  was  false. 

[321]  His  lordship  left  it  to  the  jury  to  say  whether  or  not  the  representations 
alleged  in  tin.1  declaration  had  been  made  by  the  defendant,  and  whether  they  were  false. 

The  jury  returned  a  verdict  for  the  defendant. 

Shee,  Serjt.,  in  Michaelmas  term  last,  moved  for  a  new  trial,  on  the  grounds  thai 
the  verdict  was  against  evidence,  and  that  the  Lord  Chief  Justice  had  erred,  in 
si  1 1  unit  ting  to  the  consideration  of  the  jury,  matter  that  was  admitted  upon  the  record. 
lb'  contended  that  the  fait  of  the  representation,  being  matter  of  inducement,  «^ 
admitted,  and  that  its  falsehood  alone  was  put  in  issue  by  the  plea;  and  lie  cited 
Taverner  \.  Utth  (5  New  Cases,  678,  7  Scott,  796),  Mash  \.  Dmshami  I  M.  &Rob.  14  I), 
and  Spencer  v.  Dawson  (ibid.  552),  in  the  latter  of  which  it  was  held  by  Parke,  I!., 
that,  iii  case  for  deceit  in  the  warrant)'  of  a  horse,  "under  the  new  rules  (Hilary 
term,  I  W.  I,  iv.)  the  plea  [of  not  guilty]  put  in  is>ue  both  the  \i  -arrant  y  and  the 
unsoundness — in  short,  the  whole  declaration  except  the  bargain  and  sale,  which  were 
matter  of  inducement." 

TlNDAL,  C.  J.     There  seems  to  me  to  be  no  ground  for  granting  a  rule  upon  the 
second  point.     As  1  understand  i  lie  rule,  the  wrongful  ael  and  the  motive,  are  virtual!} 
and  substantially  one   proposition,  and  you  cannot    separate  the  two,  and  the  whole    i 
put   in  issue  by  not  guilty.      The  case  is  distinguishable  from  those  in  which  the  matter 

is  distinctly  alleged  on  the  face  of  the  declaration  by  way  of  inducement  only. 

Upon  the  other  point,  as  to  the  verdicl  being  against  evidence,  the  case  i> • 

which  is  piopei-  to  be  reconsidered. 

Coltman,  -I.  It  seems  to  me  that  the  wrongful  ad  and  motive  are  embodied 
together,  and  are  like  the  case  [322]  of  slander,  in  which  the  plea  of  noi  guilty  puts 
in  issue  the  speaking  of  the  words,  and  the  speaking  them  maliciously,  and  in  the 
sense  imputed. 
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The  rest  of  the  court  concurring,  a  rule  nisi  was  granted  accordingly. 

Talfourd,  Serjt,  now  shewed  cause.  He  submitted  that  the  plaintiff  ought  to  have 
been  nonsuited,  inasmuch  as  he  failed  at  the  trial  to  prove  the  wrongful  act  alleged 
to  have  been  committed  by  the  defendant,  namely,  the  sale  by  means  of  a  false  and 
deceitful  representation  of  the  nature  and  value  of  the  thing  sold.  He  relied  on  Cotton 
v.  Brown  (3  Ad.  &  E.  312,  4  Nev.  &  Man.  831),  where  it  was  held  that,  under  the  new 
rules,  the  plea  of  not  guilty  to  an  action  for  a  malicious  prosecution,  puts  in  issue  the 
fact  of  prosecution  as  well  as  the  want  of  probable  cause. 

Shee  and  Dowling,  Serjts.,  in  support  of  the  rule.  The  verdict  was  clearly  against 
the  weight  of  evidence  ;  and  it  is  not  competent  to  the  defendant  now  to  contend  that 
the  plaintiff  ought  to  have  been  nonsuited  at  the  trial.  [Maule,  J.  The  plaintiff 
took  upon  himself  to  prove  the  sale  of  the  goodwill,  but  failed  to  do  so.  Cresswell,  J. 
If  there  was  no  sale,  it  is  of  no  consequence  how  many  falsehoods  the  defendant  told 
about  the  matter.]  The  statement  as  to  the  representation  was  admitted  on  the 
record  :  the  declaration  is  for  the  deceit.  [Cresswell,  J.  For  a  deceit  on  a  sale.]  All 
the  allegation  about  the  sale  is  admitted.  [Maule,  J.  That  which  is  put  in  issue  is, 
the  fact  of  the  defendant  having  fraudulently  sold  the  business  to  the  plaintiff':  "not 
guilty  "  puts  in  issue  the  sale  and  the  fraud.]  The  plaintiff  was  not  bound  to  put  in 
the  written  contract.  It  was  clearly  [323]  sufficient  for  him  to  shew  that  there  was 
a  misrepresentation  upon  the  sale  of  the  lease  and  goodwill  of  the  business  ;  which 
sale  was  well  proved  by  the  production  of  the  assignment.  In  DobeU  v.  Stt  vena  (3  B. 
&  C.  623,  5  D.  &  R.  490), — where  the  vendor  of  a  public-house  made,  pending  the 
treaty,  certain  deceitful  representations  respecting  the  amount  of  the  business  done  in 
the  house,  and  the  rent  received  for  a  part  of  the  premises,  whereby  the  plaintiff  was 
induced  to  give  a  larger  sum  for  the  premises, — it  was  held  that  the  latter  might 
maintain  an  action  on  the  case  for  the  deceitful  representations,  although  they  were 
not  noticed  in  the  conveyance  of  the  premises,  or  in  a  written  memorandum  of  the 
bargain  which  was  drawn  up  after  those  representations  were  made.  At  all  events, 
it  is  not  competent  to  the  defendant  now  to  urge  this  objection.  Where  an  objection 
that  goes  to  a  nonsuit  is  reserved,  that  means  only  in  the  event  of  the  verdict  ultimately 
being  found  against  the  party  taking  it.  In  Dewar  v.  Purday  (3  Ad.  Sc  E.  166,  4  N. 
&  M.  633),  at  the  close  of  the  plaintiff's  case,  leave  was  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit :  the  defendant  offered  evidence,  and  the  jury  retired,  and 
were  unable  to  agree  upon  their  verdict :  the  judge  being  pressed  to  discharge  them, 
no  counsel  on  either  side  being  present,  directed  a  nonsuit  on  the  point  which  had  been 
reserved.  On  motion  by  the  plaintiff  for  a  new  trial,  it  was  held  that  the  nonsuit  was 
irregular,  and  that  the  defendant  in  shewing  cause  could  not  argue  the  point  reserved 
at  the  close  of  the  plaintiff's  case.  Patteson,  J.,  there  said  :  "When  leave  is  reserved, 
by  cousent  of  parties,  to  move  to  enter  a  nonsuit,  it  is  on  the  understanding  that  the 
cause  will  go  on,  and  the  plaintiff  obtain  a  verdict.  If  by  any  circumstance  he  loses 
that  benefit,  the  consent  does  not  hold.     That  was  the  case  here." 

[324]  Tindal,  C.  J.  The  first  question  to  be  determined  is,  whether  the  defendant 
is  now  in  a  situation  to  take  advantage  of  the  want  of  proof  of  the  contract  of  sale, 
and  to  urge  the  point  taken  at  the  trial  for  the  purpose  of  nonsuiting  the  plaintiff:  and 
I  am  of  opinion  that  he  is  at  liberty  so  to  do.  If  the  counsel  for  the  plaintiff  had  not 
at  the  time  consented  to  the  reservation  of  leave  to  move  for  a  nonsuit,  it  would  have 
been  my  duty  to  direct  the  jury  to  find  a  verdict  for  the  defendant.  Rebus  sic  stantibus, 
the  offer  to  go  on  was  for  the  plaintiff's  benefit.  It  would  be  singular  indeed,  if,  the 
jury  being  against  him  upon  the  facts,  and  the  court  against  him  in  point  of  law,  the 
plaintiff  should  now  be  in  a  better  situation  than  that  in  which  he  then  stood. 

The  second  question  is,  whether  the  exception  taken  at  the  trial  was  a  just  exception. 
I  think  that  it  was.  The  declaration  states,  that  the  defendant  carried  on  a  certain 
business,  and  was  possessed  of  a  lease  of  certain  premises,  and  of  certain  fixtures,  &c.  | 
that  the  plaintiff,  at  the  request  of  the  defendant,  bargained  with  the  defendant  to  buy 
of  him  his  interest  in  the  said  lease,  and  the  said  fixtures,  &e.,  and  the  goodwill  of  the 
said  business,  for  7001. ;  and  that  the  defendant,  by  then  falsely,  fraudulently,  and 
deceitfully  pretending  and  representing  to  the  plaintiff  that  the  amounts  received  for 
commission  in  the  course  of  the  said  business  had  been  and  were  at  the  rate  of  9001. 
:\  year,  and  that  the  net  profits  of  the  said  business  had  been  and  were  at  the  rate  of 
5001.  a  year,  then  bargained  for  and  sold  to  the  plaintiff  the  said  lease,  fixtures,  <fcc, 
and  the  said  goodwill,  at  and  for  the  said  sum  of  7001.  :  and  the  declaration  then  goes 
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on  to  allege  the  falsehood  of  this  representation.  The  only  evidence  given  at  the  trial 
to  prove  the  sale,  was,  the  assignment  of  the  lease  :  but  that  did  not  comprehend  the 
fixtures,  &c.  ;  and  it  appeared  that  there  was  an  agreement  in  writing  that  [325]  might 
have  included  the  whole  ;  and  that  agreement  was  not  produced.  It  is  now  insisted 
on  the  part  of  the  plaintiff  that  it  was  not  necessary  to  produce  the  agreement ;  for, 
that,  under  not  guilty,  which  was  the  only  plea  upon  the  record,  the  fraudulent 
representation  was  all  that  was  put  in  issue.  It  seems  to  me,  however,  that  this  is 
like  the  old  action  for  deceit  on  a  sale,  where,  under  not  guilty,  both  the  warranty  and 
the  sale  were  put  in  issue,  the  two  being  inseparable.  The  case  of  Cotton  v.  Brown 
(:?  Ad.  &  E.  312,  4  Xev.  &  Man.  831),  where  it  was  laid  down  that  the  plea  of  not 
guilty  to  an  action  for  a  malicious  prosecution,  under  the  new  rules,  puts  in  issue  the 
fait  of  prosecution  as  well  as  the  want  of  probable  cause,  appears  to  me  not  to  be,  in 
principle,  distinguishable  from  the  present.  Upon  the  whole,  I  think  we  ought  not 
tn  disturb  the  verdict. 

Maule,  J.  I  am  of  the  same  opinion.  This  rule  calls  upon  i  he  defendant  to  shew 
cause  why  the  verdict  found  for  him  at  the  trial,  should  not  be  set  aside,  and  a  new 
trial  had,  on  the  ground  that  the  verdict  is  against  evidence.  Looking  at  the  evidence,, 
it  appears  to  me  that  the  only  verdict  the  jury  could  have  found  was  the  verdict  which 
they  have  found.  The  declaration  alleges  that  the  plaintiff  bargained  with  the  defen- 
dant to  buy  of  him  his  interest  in  a  certain  lease,  and  certain  fixtures,  &c,  and  the 
goodwill  of  a  certain  business,  for  7001.,  and  that  the  defendant,  by  then  falsely, 
fraudulently,  and  deceitfully  pretending  and  representing  to  the  plaintiff  that  the 
amount  received  for  commission  in  the  course  of  the  business,  and  the  net  profits  of 
the  trade,  were  of  a  certain  amount,  then  bargained  for  and  sold  to  the  plaintiff  the 
said  lease,  fixtures,  &c,  and  the  goodwill,  at  and  for  a  certain  sum  :  [326]  and  it  then 
goes  on  to  allege  that  the  representation  was  false,  and  a  consequent  damage  to  the 
plaintiff.  Tn  this  declaration  the  defendant  pleads  not  guilty.  When  the  defendant 
says  he  is  not  guilty,  he  denies  that  he  has  dune  that  which  the  plaintiff  has  alleged 
against  him.  Now,  the  only  thing  the  plaintiff  alleges  is,  that  the  defendant,  by  means 
of  a  fraudulent  representation,  sold  him  a  certain  lease,  fixtures,  and  goodwill.  Unless 
then  was  fraud,  the  plaintiff  has  no  ground  of  action;  it  was  essential  also  for  the 
plaintiff  to  prove  the  sale  as  alleged.  It  appeared  from  the  evidence  that  an  assignment 
of  the  lease  had  been  executed  to  the  plaintiff.  It  also  appealed  that  there  was  an 
agreement  in  writing  expressing  the  terms  upon  which  the  fixtures,  &C,  were  sold. 
This  agreement  was  not  produced;  nor  was  its  non-production  properly  accounted  for. 
It  was  clearly  necessary  under  this  issue  to  prove  the  sale  by  the  only  proper  medium 
of  proof.  It  has  been  said,  that,  as  the  misrepresentation  complained  of  had  reference 
to  a  different  portion  of  the  subject  matter  of  the'  sale,  it  was  not  necessary  to  prove 
the  agreement.  I  do  not  assent  to  that.  The  complaint  is,  that  the  defendant 
fraudulently  misrepresented  the  whole  subject  of  sale.  The  plaintiff  was  bound  to 
prove  the  sale.     That  which  took  place  as  to  the   nonsuit,  it    is  said,  only   gives   the 

defendant  a  right  to  take  advantage  of  the  objection  where  the  verdict   is  tl flier 

way.  lint  [apprehend  whal  we  have  here  to  dispose  of  is,  a  rule  for  a  new  trial  on 
the  ground  that  the  verdict  found  by  the  jury  is  against  the  weight  of  evidence.     Ami, 

Upon  full    investigation,  it    appears  that    there    has    been  a  failure  of    proof  on  the    part 

of  the  plaint  ill';  and  therefore,  if  the  cause  had  I u  conducted  with  rigorous  st  rid  ness, 

there  could  only  have  been  a  verdict  for  the  defendant.  For  these  reasons,  I  think 
that  this  rule  ought  to  be  discharged. 

[327]  Cresswki.l,  J.     I  also  am  of  opinion  that  this  rule  must  be  discharged. 

The   action   is   brought    against    the   defendant    for   selling   a    certain    lease  and  certain 

fixtures  and  goodwill  for  a  larger  price  than  they  were  worth,  by  means  of  a  false  and 
fraudulent  representation.  The  plea  of  not  guilty  clearly  puts  in  issue  the  sale  by 
means  of  the  fraudulent  representation :  the  plaintiff  was  bound  to  prove  both  a  ale 
and  a  misrepresentation.  At  the  trial,  the  latter  only  was  proved.  The  defendant's 
counsel  pointed  out  the  objection,  and  asked  my  Lord  to  nonsuit  the  plaintiff.  The 
cause,  however,  was  allowed  to  proceed,  the  point  being  reserved.  The  jury  having 
found  a  verdict  for  the  defendant,  we  are  now  asked  to  set  aside  that  verdict)  on  the 
ground  that  it  is  not  warranted  by  the  evidence.    Upon  looking  at  the  evidence  before 

the  jury,  we  arc  clearly  of  opinion  that  the  verdict  was  properly  found  for  the  defen 
dant ;  and,  consequently,  there  is  no  pretence  for  making  this  rule  absolute. 

Kki.K,  J.      This   is  an   application    to   the   disCreti if   the   e I,  to  giant  a   new 
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trial  on  the  ground  that  the  verdict  is  against  evidence.  The  cause  of  action  was, 
a  sale  by  means  of  a  false  and  fraudulent  representation.  The  plaintiff  complains  that 
he  was  induced  by  that  false  representation  to  make  the  purchase.  It  was  therefore 
essential  to  shew  that  there  was  a  sale,  and  also  that  there  was  a  misrepresentation. 
It  clearly  was  not  enough  to  prove  a  misrepresentation  only.  It  is  said  that  the  pro- 
duction of  the  assignment  sufficiently  shewed  the  sale  of  the  lease  and  goodwill.  The 
whole,  however,  was  one  entire  bargain,  and  could  only  be  proved  by  producing  the 
agreement.  I  also  think  the  defendant  is  not  precluded  from  urging  the  objection 
taken  by  him  at  the  trial. 
Rule  discharged. 

End  of  Hilary  Term. 


[328]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Hilary  Vacation,  in  the  Eighth  Year  of  the  Reign  of  Victoria. 

The  judges  who  sat  in  banco  in  this  vacation  were,  Tindal  C.  J.,  Coltman  J., 
Maule  J.,  Erie  J. 

Thompson  and  Another  v.  Small.    Feb.  6,  1845. 

[S.  C.  14  L.  J.  C.  P.  157.] 

A.  chartered  a  vessel,  of  which  B.  was  master  and  part-owner,  for  a  voyage  from 
London  to  Sydney,  for  a  gross  sum  of  16001.,  payable  two  months  after  clearance 
at  the  custom-house.  A.  bought  goods  of  C.  to  be  shipped  on  A.'s  own  account  on 
board  the  vessel,  and  to  be  paid  for  before  the  vessel  left  the  port  of  London.  The 
goods  were  accordingly  shipped  by  C,  who  took  from  the  mate  receipts  as  for  goods 
shipped  on  C.'s  account,  and  which  receipts  were  still  kept  by  C.  Two  days  after 
the  goods  were  shipped,  A.  became  insolvent  and  unable  to  perform  his  contract 
with  C,  and  subsequently  agreed  with  C.  to  rescind  it,  and  signed  an  order  directing 
B.  to  deliver  the  goods  to  them.  The  goods  were  demanded  on  behalf  of  C,  both 
before  and  after  the  rescission  of  the  contract,  C.  offering  at  the  same  time  to  pa}' 
all  reasonable  charges  attending  such  re-delivery,  and  every  lawful  claim  the  owners 
might  have  upon  the  goods.  B.  refused  to  deliver  the  goods  to  C,  on  the  ground 
that,  they  having  been  shipped  for  the  voyage  stated  in  the  charter-party,  it  was 
the  duty  of  B.  to  convey  them  to  their  destination  : — Held,  that,  assuming  that  the 
property  in  the  goods  passed  to  A.  by  the  shipment,  yet,  as  A.  had  neither  become 
bankrupt  nor  taken  the  benefit  of  the  insolvent  act,  but  continued  sui  juris  up  to 
the  time  of  making  the  agreement  to  rescind  the  contract — by  the  operation  of  that 
agreement  and  the  delivery  order  given  by  A.,  the  property  in  the  goods  re-vested 
in  B.,  either  in  his  original  right  as  vendor,  or  as  a  new  right  derived  from  the 
assignment  of  the  vendee ;  and  that  the  refusal  of  B.,  upon  the  ground  stated  by 
him,  to  re-deliver  the  goods  after  the  demand  by  C,  the  contract  with  A.  being 
rescinded,  and  the  offer  then  made  of  the  payment  of  the  reasonable  charges  and 
all  lawful  claims,  was  a  wrongful  conversion ;  there  being  nothing  in  the  terms  of 
the  charter-party  that  could  restrain  the  charterer  from  dealing  with  the  cargo  as 
he  thought  proper,  or  prevent  him  from  taking  out  the  cargo  before  the  sailing  of 
the  vessel,  or  to  entitle  the  master  to  insist  on  carrying  it  to  its  destination. — 
Quaere,  whether  or  not  C.  derived  a  new  light  from  retaining  the  mate's  receipt 
and  the  demand  made  by  them  before  the  rescission  of  the  contract  1 

Trover,  for  40  sheets  of  milled  lead,  30  casks  of  shot,  6  tierces  of  ground  lead, 
6  tierces  of  red  lead,  100  boxes  of  tin-plates,  and  100  boxes  and  30  casks;  of  the 
value  of  5001. 

[329]  The  defendant  pleaded,  first,  not  guilty  ;  secondly,  that  the  goods  were  not 
the  property  of  the  plaintiffs ;  upon  which  plea  the  plaintiffs  joined  issue. 

At  the  trial  before  Tindal,  C.  J.,  at  the  adjourned  sittings  in  London,  after 
Michaelmas  term  last,  a  verdict  was  found  for  the  plaintiffs,  damages  5001.,  subject 
to  the  opinion  of  the  court  upon  the  following  case  : — 

During  the  time  hereinafter  mentioned   the  plaintiffs  were  lead  and   tin-plate 
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merchants,  carrying  on  business  under  the  firm  of  William  Thompson  &  Co.,  at 
Allhallows  Wharf,  London  ;  and  the  defendant  was  the  master,  and  owner  of  eight 
64ths,  of  the  "  Bucephalus." 

The  action  was  brought  for  3941.  6s.  2d.,  the  value  of  certain  milled-lead,  shot, 
sheet-lead,  white-lead,  red-lead,  and  tin-plates,  under  the  following  circumstances : — 
On  the  20th  of  July,  1843,  Theodore  Grumbrecht,  who  then  held  a  responsible  situa- 
tion in  the  house  of  Huth  &  Co.,  ordered  the  goods  in  question  of  the  plaintiffs,  to  be 
shipped  on  his  account,  on  [330]  board  the  "  Bucephalus,"  then  lying  in  the  West 
India  export  dock,  and  then  about  to  proceed  to  Sydney  and  New  Zealand  ;  and  to 
be  paid  for  before  the  ship  left  the  port  of  London. 

There  was  no  written  contract  for  the  goods,  but  the  order  was  given  verbally  by 
Grumbrecht  to  one  of  the  plaintiffs'  clerks. 

The  goods  were  accordingly  shipped  by  the  plaintiff's  on  board  the  "  Bucephalus," 
by  their  own  barges  and  servants,  on  the  27th  of  July,  1843  ;  and  at  the  time  of  such 
shipment  the  plaintiff's  took  a  receipt  for  the  goods  from  the  chief  officer  of  the  vessel, 
of  which  receipt  the  following  is  a  copy  : — 

"Allhallows  Wharf,  London,  27th  July,  1843. 

"Received,  from  William  Thompson  &  Co.,  in  good  order  and  well-conditioned,  the 
under-mentioned  goods,  on  board  the  'Bucephalus,'  Captain  A.  Small,  for  Sydney  : — 

"  T.  G.     Nineteen  sheets  milled  lead. 
Sixteen  casks  shot. 

Four  tierces  containing  ground  lead  and  red  lead. 
Sixty  boxes  tin  plates. 

"  Received  the  above,  "  P.  Jenkins,  for  R.  Fillan, 

"  Chief  officer  of  the  ship  '  Bucephalus.' " 

The  plaintiff's  have  always,  from  the  time  of  receiving  the  said  receipt  up  to  the 
present  time,  retained  the  same. 

On  the  26th  of  July,  1843,  the  plaintiffs  delivered  to  Grumbrecht  an  invoice  of 
the  said  goods,  of  which  the  following  is  a  copy  : — 

[331]  "London,  26th  July,  1843. 
"  Mr.  Theodore  Grumbrecht. 

"  Bought  of  William  Thompson  &  Co. 

"  T.  G.     60  boxes  of  tin-plates,  viz.— 
20  10    . 
20  IX    . 
2(1  IXX 
16  casks,  20  bags  each,  containing  320  bags, 
of  shot,  80  cwt.      .... 
lit  sheets  of  milled  lead,  L62owfe  ■'!  qrs.  2  I  1 1  is. 
4  tierces  containing  the  undermentioned  100 
kegs  of  genuine  ground  white  lead,  50  cwt. 
Watching      ..... 
10  kegs  of  red  lead,  2  cwt.  2  qrs. 
16   casks   3/,    4    tierces    6/,    100   kegs    1/3, 
in  ditto  1/  .  .  .  . 


After  the  g Is  had  been  put  mi  board,  as  above  mentioned,  \i/.  mi  or  about  the 

■J'.itli  of  August,  1843,  Grumbrecht  was  taken  into  custody  upon  a  charge  of  felony 

preferred  against  him  by  .Messrs.   Until  >V  Co. 

Grumbrecht  at  the  time  of  his  apprehension  was  insolvent,  and  unable  to  pay  for 
the  said  goods.  The  plaintiffs,  upon  the  fact  of  the  apprehension  and  insolvency  of 
Grumbrechf  coming  to  their  knowledge,  viz.  <>n  the  1st  ill  September,  1843,  caused 
a  notice,   of   which   the   following    is  a  copy,   to   be   served    upon    the   defendant 

personally  : — 

[332]  "We  hereby  demand  and  require  you  forthwith  to  re-deliver  to  Messrs. 
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"William  Thompson  &  Co.,  of  Allhallows  Lane,  London,  merchants,  the  under-mentioned 
goods,  shipped  by  them,  and  now  on  board  the  ship  called  the  '  Bucephalus,'  under 
your  command,  bound  for  Sydney,  viz. : — 

"  T.  G.     19  sheets  milled  lead. 
16  casks  of  shot. 
4  tierces  containing  ground  lead  and  red  lead. 
60  boxes  tin-plates. 

"  And  we  further  give  you  notice  that  the  said  William  Thompson  &  Co.  hereby 
tender  and  offer  to  pay  the  reasonable  charges  attending  the  re-delivery  of  the  said 
goods,  and  that,  in  case  you  refuse  to  re-deliver  the  same,  the  said  William  Thompson 
&  Co.  will  commence  an  action  against  you  for  the  recovery  of  the  same ;  and,  in 
particular,  we  hereby  further  give  you  notice  not  to  deliver  the  said  goods  nor  sign 
any  bill  of  lading  for  the  same  to,  or  in  favour  of,  Theodore  Grumbrecht,  or  his  order. 
Dated,  this  1st  September,  1843. 

"  To  Mr.  A.  Small,  captain  of  the  said  ship  '  Bucephalus,'  and  to  the  owner  or 
owners,  and  the  brokers  or  broker  of  the  said  ship,  and  whom  else  it  may  concern." 
(Signed)         "Vandercom  &  Co.  23,  Bush  Lane, 

"Solicitors  for  the  said  "William  Thompson  &  Co." 

The  defendant,  upon  being  served  with  the  said  notice,  stated  that  he  should  not 
deliver  the  goods,  but  that  he  should  hand  the  notice  to  his  solicitors,  and  that 
Vandercom  &  Co.  would  hear  from  them.  On  the  2nd  of  September,  a  copy  of  the 
same  notice  was  also  served,  by  direction  of  the  plaintiffs,  upon  Mr.  Lindsay,  the 
broker  of  the  "  Bucephalus,"  who  then  said  that  he  was  only  acting  as  broker,  and 
that  he  should  take  the  demand  to  Crowder  &  Co.,  and  act  under  their  advice. 

[333]  On  the  4th  of  September,  1843,  the  plaintiff's  attorneys,  Vandercom  &  Co., 
received  from  Crowder  &  Maynard,  then  the  defendant's  attorneys,  a  letter  of  which 
the  following  is  a  copy  : — 

"57,  Coleman  Street,  4th  September,  1843. 

"Sirs, — Mr.  Small,  master  of  the  'Bucephalus,'  has  brought  us  your  notices  on 
behalf  of  Messrs.  Thompson  &  Forman  and  William  Thompson  &  Co. ;  and  we  shall 
be  glad  to  know  on  what  ground  you  claim  the  redelivery  of  the  goods  there  referred 
to.  It  is  proper  to  mention  that  Mr.  Grumbrecht,  on  whose  account  these  goods 
were  understood  to  be  shipped,  is  himself  the  charterer  of  the  '  Bucephalus  '  for  her 
present  voyage."  (Signed)        "Crowder  &  Maynard." 

To  this  letter  Vandercom  &  Co.,  on  the  same  4th  of  September,  replied  as 
follows  : — 

"Sirs, — Messrs.  Thompson  &  Forman  and  Messrs.  William  Thompson  &  Co.  are 
the  shippers  of  the  goods  in  question  for  Sydney,  and  they  hold  the  mate's  receipts 
for  them.  The  vendee  having  failed,  they  claim  to  be  entitled  to  stop  the  goods ; 
vide  Thompson  v.  Trail  "  (2  Carr.  &  P.  334),  "  and  the  other  eases  cited.  We  apprehend 
the  circumstance  of  the  vendee  being  the  charterer  of  the  ship  does  not  affect  the 
vendor's  right  to  stop  in  transitu  ;  vide  BoMlingk  v.  Inglis"  (3  East,  381). 

(Signed)        "Vandercom  &  Co. 

"P.S. — Please  let  us  know  immediately  what  your  clients  purpose  to  do.  We 
apprehend  our  clients  are  not  answerable  for  freight." 

In  answer  to  which  last-mentioned  letter,  Crowder  &  Co.,  the  defendant's  attorneys, 
on  the  5th  of  September,  [334]  1843,  wrote  and  forwarded  to  Vandercom  &  Co.,  the 
plaintiffs  attorneys,  a  letter  in  the  following  terms  : — 

"57,  Coleman  Street,  5th  September,  1843. 

"  Sirs, — Unless  some  general  arrangement  can  be  effected  in  regard  to  the 
'  Bucephalus,'  we  are  disposed  to  think  that  the  ship  must  proceed  to  her  destination 
with  the  cargo  now  on  board ;  and  in  that  case  your  clients  must  claim  their 
property  (if  they  are  entitled  to  it)  on  her  arrival  out.  It  is  clearly  laid  down  in 
Thompson  v.  Trail,  that  the  captain  would  be  justified  in  this  course.  The  case  of 
BoMlingk  v.  Inglis  appears  to  us  an  authority  for  considering  the  transitus  of  the 
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goods  in  question  as  at  an  end.  They  are  not  on  board  the  '  Bucephalus '  for  the 
purpose  of  being  conveyed  from  the  seller  to  the  buyer,  but  from  the  buyer,  who  has 
received  them  into  his  own  ship,  to  the  place  he  intends  to  send  them  to.  In  the  case 
referred  to,  Mr.  Justice  Lawrence  says,  that,  if  one  purchase  goods  here,  to  be  sent 
abroad,  and  they  are  delivered  on  board  a  chartered  ship  in  a  port  of  this  kingdom, 
such  delivery  is  in  effect  a  delivery  to  the  vendee.  On  the  part  of  the  master  and 
•owners,  we  shall  be  much  better  satisfied  not  to  have  to  discuss  these  questions  ;  but 
we  have  a  difficulty  in  determining  what  course  to  adopt,  until  we  learn  the  intentions 
of  the  friends  and  creditors  of  Mr.  Grumbrecht." 

(Signed)        "Crowder  &  Maynard." 

To  such  last-mentioned  letter,  Vandercom  &  Co.  replied  by  a  letter,  dated 
September  6th,  1843,  as  follows  : — 

"The  'Bucephalus.' 

"Sirs, — As  it  is  desirable  that  we  should  come  to  some  certain  determination  on 
the  subject  of  the  goods  shipped  by  Thompson  &  Forman,  and  W.  Thompson  &  Co., 
without  delay,  we  purpose  to  advise  with  [335]  counsel  on  the  subject,  and  to  act 
under  his  advice ;  and,  as  it  is  desirable  we  should  state  the  facts  accurately,  we 
should  be  much  obliged  if  you  would  furnish  us  with  a  copy  of  the  charter-party 
under  which  the  ship  was,  as  we  understand  from  you,  to  be  freighted  by  Mr. 
Grumbrecht,  as  we  think  the  rights  of  the  parties  may  in  some  measure  depend  upon 
the  nature  and  terms  of  the  instrument. 

"  We  presume  that,  on  the  part  of  the  owners  and  master,  you  do  not  claim  any 
interest  in  the  goods  themselves,  unless  in  respect  of  the  lien  (if  any)  which  your 
clients  may  claim  to  have  upon  them  for  freight.  We  presume  also,  that  you  have 
no  notice  of  any  interest  in  the  goods  by  any  other  party  than  Mr.  Grumbrecht. 
Supposing  Mr.  Grumbrecht  is  willing  to  give  an  order  for  the  re-delivery  of  the 
goods,  will  the  master  and  owners  re-deliver  upon  that  order  ?  Our  object  in  these 
inquiries  is,  that  we  may  know  exactly  how  we  stand,  and  lie  fully  advised  ;  and 
your  immediate  attention  will  much  oblige  us." 

(Signed)         "  Vandercom  &  Co." 

On  the  following  day  Crowder  &  Maynard  replied  as  follows  : — 

"  '  Bucephalus.' 

"Sirs, — We  send  herewith  a  copy  of  the  charter-party.  The  owners  have  not 
received  notice  of  any  interest  in  the  goods  in  question  other  than  that  of  Mr. 
Grumbrecht.  They  were  entered  as  shipped  on  his  account.  The  owners  do  not 
claim  any  interest  themselves  in  the  goods,  unless  in  respect  of  their  lien  for  freight  : 
but  tin'  ground  on  which  they  now  decline  to  give  up  the  goods  is,  that  they  were 
put  on  board  for  the  purpose  of  being  conveyed  on  the  charterer's  account  to  Sydney. 
We  are  not  prepared,  under  the  circumstances,  to  advise  the  owners  to  redeliver  the 
[336]  goods  upon  the  onlcr  of  Mr.  Grumbrecht.  We  shall  I"'  glad  bo  receive  copiea 
of  the  mate's  receipts,  which  are  in  your  clients'  possession.  We  presume  that  you 
are  aware  that  some,  if  not  the  whole  of  these  receipts,  had  been  delivered  over  by 
your  clients  to  Mr.  Grumbrecht,  and  were  afterwards  received  back  from  him." 

(Signed)        "  Crowder  &  Mai  n  urd." 

The  following  is  a  copy  of  the  charter-party  (dated  the  3rd  of  June,  1843)  scut  by 
Crowder  &  Co.  with  the  last-mentioned  letter,  and  is  in  fact  a  copy  of  a  charter  by 
which  Grumbrecht  had  chartered  the  "Bucephalus": — 

"It  is  this  day  mutually  agreed  between  Messrs.  Ross,  Corbett,  &  Co.,  owners  of 
the  good  ship  or  vessel  called  the  'Bucephalus,'  now  lying  in  the  river  Thames,  of 
the  measurement  of  550  tons,  or  thereabouts,  Andrew  Small,  commander,  and 
Theodore  Grumbrecht^  merchant,  of  London,  thai  the  said  Messrs.  Ross,  Corbett) 
A.  Co.  agree  to  let,  and  the  said  Theodore  Grumbrecht  agrees  to  hire  the  said  ship 
'Bucephalus'  for  a  voyage  from  London  to  Sydney,  and,  if  required  by  the  charterer 
or  his  agent,  to  proceed  to  Wellington  and  Auckland,  in  New  Zealand,  and  there  the 
voyage  to  end  :  that  the  said  Th lore  Grumbrecht,  as  charterer,  to  have  the  whole 


570  THOMPSON    V.  SMALL  1  C.  B.  337. 

and  entire  use  of  the  ship  out,  for  all  lawful  goods,  and  cabin  passengers :  the  cargo 
to  be  taken  on  board  in  London,  and  stowed  by  the  charterer's  own  men  and 
stevadore,  at  his  expense  and  risk  :  the  ship  to  have  sufficient  room  and  accommoda- 
tion below  for  her  provisions  and  crew :  Captain  Small  and  his  chief  officer  to  have 
a  cabin  each  in  the  poop  :  the  owners  to  find  captain,  officers,  and  crew  in  provisions 
and  wages ;  the  charterer  to  find  all  the  passengers  in  provisions,  water,  drinkables, 
plate,  napery,  crockeryware,  &c. ;  the  ship  to  clear  at  the  Custom  House,  and  sail 
from  London,  wind  and  weather  permitting,  on  or  before  the  31st  of  [337]  August: 
seventy  running  days  to  be  allowed  for  discharging  and  receiving  cargo  at  Sydney, 
Wellington,  and  finally  discharging  at  Auckland,  in  New  Zealand  :  twenty  days  on 
demurrage,  if  required,  to  be  allowed  at  Auckland,  at  101.  per  day  :  all  goods  landed 
and  taken  on  board  at  Sydney  to  be  on  and  from  the  wharf  at  the  charterer's  expense; 
and  all  goods  discharged  at  Wellington  and  Auckland  to  be  landed  in  the  ship's  boats, 
if  required,  but  at  the  charterer's  risk ;  any  extra  labour  or  expense  required  for  load- 
ing or  discharging  cargo  at  Sydney,  beyond  the  ship's  crew,  to  be  paid  by  the 
charterer :  the  vessel  to  pay  her  own  pilotage  and  port-charges  :  and  in  consideration 
of  this,  the  said  Theodore  Grumbrecht  agrees  to  pay  the  said  Messrs.  Ross,  Corbett, 
&  Co.  the  sum  of  16001.,  to  be  paid  in  London,  two  months  after  the  ship  clears  at 
the  Custom  House  :  penalty  for  non-performance  of  this  agreement,  10001.  :  twenty 
days'  demurrage  in  London,  if  required,  at  the  rate  of  51.  per  day." 

On  the  14th  of  September,  1843,  an  agreement  was  made  and  entered  into 
between  the  plaintiffs  and  Grumbrecht,  and  signed  by  both  the  said  parties,  of  which 
the  following  is  a  copy  : — 

"Memorandum  of  agreement  made  this  14th  day  of  September,  1843,  between 
Messrs.  W.  Thompson  &  Co.,  of  Allhallows  Wharf,  Upper  Thames  Street,  London, 
merchants,  of  the  one  part,  and  Theodore  Grumbrecht,  of  the  city  of  London, 
merchant,  of  the  other  part  : 

"  Whereas  a  contract  was  made  and  entered  into  on  or  about  the  20th  of  July 
last,  between  the  above-named  W.  Thompson  &  Co.  and  Theodore  Grumbrecht,  for 
the  sale  by  the  said  W.  Thompson  &  Co.  to  the  said  Theodore  Grumbrecht  of  certain 
quantities  of  sheet-lead,  ground-lead,  red-lead,  shot,  and  tin-plates,  to  be  shipped  on 
board  the  'Bucephalus'  (Captain  A.  Small),  lying  in  the  [338]  West  India  Docks,  for 
Sydney  and  New  Zealand  :  and  whereas,  in  pursuance  of  the  said  contract,  the  follow- 
ing goods  have  been  delivered  by  W.  Thompson  &  Co.  on  board  the  said  ship 
[enumerating  them] :  Now,  it  is  hereby  mutually  agreed  between  the  said  parties 
that  the  said  contract  of  sale  shall  be,  and  the  same  is  hereby,  wholly  rescinded, 
annulled,  and  made  void  ;  and  it  is  hereby  declared  that  the  said  goods  so  delivered 
on  board  the  said  ship  are  the  sole  and  exclusive  property  of  the  said  W.  Thompson 
&  Co.  ;  and  that  they  are  entitled  to  the  immediate  possession  of  the  same.  And  the 
said  Theodore  Grumbrecht  hereby  relinquishes  and  gives  up  to  and  in  favour  of  the 
said  W.  Thompson  &  Co.  any  property  or  interest  he  may  have  acquired  in  the  said 
goods,  or  any  part  thereof  ;  and  hereby  authorizes  the  said  W.  Thompson  &  Co.  to 
take  and  receive  the  said  goods  from  the  captain  or  owners  of  the  said  ship,  and  to 
keep  and  retain  the  same  for  their  own  use  and  benefit,  free  from  all  claim  of  him  the 
said  Theodore  Grumbrecht  to  the  same,  or  any  part  thereof.     In  witness,  &c." 

And  on  the  same  14th  of  September,  1843,  Grumbrecht  signed  an  order,  of  which 
the  following  is  a  copy  : — 

"To  the  owners,  and  Captain  Andrew  Small,  of  the  ship  'Bucephalus.' 

"West  India  Docks,  London,  14th  Sept.,  1843. 

"  Gentlemen, — I  hereby  authorize  and  require  you  to  deliver  up  to  Messrs. 
William  Thompson  &  Co.  the  whole  of  the  goods  shipped  by  them  on  board  the 
'Bucephalus'  for  Sydney  and  New  Zealand,  without  delay." 

(Signed)     '    "Theo.  Grumbrecht." 

On  the  same  day  the  plaintiff's  caused  a  copy  of  the  said  agreement,  and  the  said 
last-mentioned  order,  to  be  served  upon  the  defendant,  who  was  then  such  captain  and 
part  owner  of  the  ship  as  aforesaid  ;  and  at  the  [339]  time  of  such  service,  the 
original  agreement  was  produced  and  shewn  to  the  defendant. 
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On  the  15th  of  September,  1843,  copies  of  the  agreement  and  order  were  also 
Served  upon  the  ship's  broker,  Lindsay,  and  also  on  Fillan,  the  chief  mate,  who  was  in 
charge  of  the  ship  and  goods  on  board,  in  the  West  India  Docks.  At  the  same  time, 
a  further  notice  and  demand  was  served  on  each  of  the  aforesaid  parties,  namely,  the 
defendant,  the  ship's  broker,  and  the  mate  having  charge  on  board  the  said  vessel. 

The  following  is  a  copy  of  such  notice  and  demand : — 

"  To  Mr.  Andrew  Small,  captain  of  the  ship  '  Bucephalus,'  to  the  owners  or  owner, 
anil  the  brokers  or  broker,  of  the  said  ship,  to  L.  Fillan,  chief  officer  of  the  said  ship, 
and  to  whom  else  it  may  concern  : 

"  We,  the  undersigned,  as  the  attorneys  and  on  the  behalf  of  Messrs.  W.  Thompson 
and  Henry  Kebbel,  of  Allhallows  Wharf,  Upper  Thames  Street,  London,  merchants, 
trading  under  the  firm  of  W.  Thompson  &  Co.,  do  hereby  demand  and  require  of  you 
the  immediate  delivery  to  the  said  Messrs.  W.  Thompson  &  Co.  of  the  following  goods, 
which  were,  on  or  about  the  27th  of  July  last,  shipped  by  the  said  W.  Thompson  &  Co. 
on  hoard  the  said  ship  'Bucephalus,'  viz.  [enumerating  them].  And  take  notice,  that 
the  servants  of  the  said  Messrs.  W.  Thompson  &  Co.  will,  on  the  morning  of  Saturday 
next,  the  Kith  of  September  instant,  at  10  o'clock  in  the  forenoon,  by  the  authority 
of  the  said  Messrs.  W.  Thompson  &  Co.,  and  of  Theodore  Grumbrecht,  attend  at  the 
said  ship  for  the  purpose  of  removing  the  said  goods  from  the  same  on  account  of  the 
said  W.  Thompson  ifc  Co.  ;  and  that,  in  case  you  shall  refuse  to  deliver  the  said  goods 
to  the  said  W.  Thompson  &  Co.,  or  their  servants,  or  to  allow  such  goods  to  be 
removed  from  the  said  ship,  or  shall  deliver  the  same  or  any  part  [340]  thereof  to  any 
person  or  persons  other  than  to  the  said  W.  Thompson  &  Co.,  or  their  authorized 
agents,  you,  and  each  and  every  of  you,  will  be  held  liable  for  all  damages  and  loss 
which  may  be  thereby  sustained  by  the  said  W.  Thompson  &  Co.,  who  will  immedi- 
ately take  such  proceedings  against  you,  or  some  of  you,  as  they  shall  be  advised. 
And  further,  take  notice  that  the  present  demand  is  made  without  prejudice  to  the 
notice  already  given  to  you,  or  some  of  you,  for  the  delivery  up  of  the  said  goods,  or 
to  the  right  of  the  said  W.  Thompson  &  Co.  to  the  said  goods,  independent  of  an 
agreement  made  between  them  and  the  said  Theodore  Grumbrecht  for  rescinding  the 
cunt  net  fur  sale  of  the  said  goods  (and  a  copy  of  which  agreement  is  served  upon  you 
together  with  this  notice),  and  independent  of  the  order  (also  served  upon  you)  of  the 
said  Theodore  Grumbrecht  for  the  delivery  of  the  said  goods  to  the  said  W.  Thompson 
ft  Co.  And  take  notice  that  the  said  \V.  Thompson  &  Co.  hereby  offer  to  pay  the 
reasonable  charges  attending  the  delivery  of  the  said  goods,  and  any  lawful  claims 
which  you  may  have  upon  the  said  goods,  or  to  the  possession  thereof.  Dated,  this 
14th  September,  IM.".."  (Signed)         "Vandercom  &  Co." 

On  the  s.'iine  day,  after  service  of  such  last-mentioned  notice  and  demand,   bhi 
attorneys  for  the  plaintiffs  received  from  the  attorneys  of  the  defendant  a  letter,  of 
which  I  lie  following  is  a  copy  : — 

"Sirs,— We  are  directed  by  the  captain  of  the  '  Bucephalus' to  inform  you,  that, 

a.s   the   goods  referred  to  in  your  notices  to  hini  were  put   on  board  for  the    purpose   of 

being  conveyed  to  Sydney,  he  cannot  now  permit  them  to  be  taken  out." 

(Signed)  "CaOWDEB   *v   WAYWARD." 

The  last-mentioned  letter,  as  well  as  the  previous  letters  written  bj  Crowder  & 
Maynard,  were  written  [341]  and  sent  by  them  as  the  attorneys  of,  and  by  the 
authority  of  the  defendant. 

At  the  time  appointed  by  the  last-mentioned  notice  of  the  I  ith  September  1843, 
the  plaintiff,  Henry  Kebbell,  on  behalf  of  himself  and  the  said  other  plaintiff,  accom- 
panied by  his  attorney,  Mr.  dee,  and  his  clerk,  and  the  lighterman  iu  the  employ  of 
the  plaintiffs,  attended  on  board  the  ship  "  Bucephalus "  to  demand  the  goods;  and 

they   also   took  with    them  an   authority  signed    by  <  iruinlireclit    to   ('haulier,  the    said 

lighterman,  authorizing  him  to  unship  ana  remove  the  said  goods  on  acci I  of  the 

plaintiffs,  and  also  an  authority  from  the  plaintiffs  to  receive  the  si •  goods  on  theii 

account,  of  which  the  following  arc  respectively  copies: — 

"To.  Mr.  F.  C.  Chanller. 
"I  hereby  authorize  you  to  unship  and  remove  the  goods  shipped  by  Messrs.  VV. 

Thompson   &   Co.  on   board  the  '  Bucephalus,'  now  lying  in  the  We8l    India    Docks,  foi 
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Sydney  and  New  Zealand,  and  to  receive  the  same  into  your  possession  for  and  on 
account  of  the  said  Messrs.  W.  Thompson  &  Co.  Dated,  this  14th  day  of  September, 
1843."  (Signed)        "Theo.  Grumbrecht." 

"  To  Mr.  F.  C.  Chantler. 

"  We  hereby  authorize  and  direct  you  to  receive  the  above-mentioned  goods  from 
the  ship  '  Bucephalus,' on  our  account."         (Signed)         "Wm.  Thompson  &  Co." 

Upon  the  arrival  of  the  said  parties  at  the  ship  on  the  last-mentioned  day,  they 
found  Fillan,  the  chief  mate,  in  charge  of  the  said  vessel,  and  of  the  goods  on  board 
thereof,  and  they  then  produced  and  shewed  to  Fillan,  on  board  the  said  vessel,  the 
aforesaid  original  receipt  for  the  goods,  the  original  agreement  signed  by  [342] 
Grumbrecht  as  aforesaid,  with  a  copy  of  which  he  had  been  served  by  the  plaintiffs 
two  days  previously  ;  and  also  the  said  orders  and  authority  to  Chantler ;  and  they 
then  demanded  the  re-delivery  of  the  goods  pursuant  to  the  said  notice  and  demand, 
and  the  said  authority  for  Chantler  to  unship  the  same  :  to  which  Fillan  then  replied, 
he  would  not  permit  the  goods  to  be  removed,  and  gave  a  positive  refusal  to  re-deliver 
the  same. 

The  goods  in  question  were  at  this  time  so  stowed  that  they  could  have  been  got 
out  in  three  days. 

No  bill  of  lading  for  the  said  goods  was  ever  signed. 

The  "  Bucephalus  "  was  originally  advertised  to  sail  on  the  31st  of  August,  1843,  but 
her  time  for  sailing  was  from  time  to  time  altered  by  advertisement,  until  the  23rd  of 
September,  1843.  She  did  not  leave  the  West  India  Export  Docks  until  the  "29th 
of  September,  1843;  and  continued  to  load  until  that  day  :  and  ultimately  she  sailed 
without  a  full  cargo. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  circumstances 
above  stated,  the  plaintiffs  are  entitled  to  recover  in  this  action.  If  the  court  are  of 
opinion  that  the  plaintiffs  are  entitled  to  recover  any  portion  of  the  goods  in  question, 
the  verdict  is  to  stand  for  the  plaintiffs  for  the  sum  of  3941.  6s.  2d.,  and  judgment  is 
to  be  entered  up  thereon  for  the  plaintiffs.  But,  if  the  court  are  of  a  contrary  opinion, 
then  a  verdict  is  to  be  entered  for  the  defendant. 

The  case  was  argued  in  Michaelmas  term  last. 

Channell  Serjt.  (with  whom  were  Sir  T.  Wilde,  Serjt,  and  Peacock),  for  the 
plaintiffs.  Two  questions  present  themselves  in  this  case  for  the  consideration  of  the 
court ;  first,  whether,  under  the  circumstances  above  detailed,  the  property  in  the  goods 
was  ever  divested  [343]  out  of  the  plaintiffs  ;  secondly,  whether,  if  once  divested, 
such  property  was  not  revested  in  them  by  the  rescission  of  the  contract  with 
Grumbrecht  by  the  subsequent  agreement  of  the  14th  of  September,  1843  (a). 

1.  It  appears  from  the  special  case  that  the  plaintiffs,  on  the  20th  of  July  1843, 
sold  certain  goods  to  the  value  of  3941.  6s.  2d.  to  Grumbrecht,  for  whose  account 
they  were  to  be  shipped  on  board  the  "  Bucephalus  "  bound  for  Sydney,  and  to  be 
paid  for  before  the  vessel  should  leave  the  port  of  London.  The  goods  were  accord- 
ingly put  on  board  the  "Bucephalus"  by  the  plaintiffs  on  the  27th  of  July,  Jenkins, 
the  mate,  giving  them  a  receipt  for  the  same :  but,  before  the  departure  of  the  vessel, 
Grumbrecht,  the  vendee,  became  insolvent.  Under  these  circumstances,  it  is  sub- 
mitted that  the  plaintiffs  never  did,  in  fact,  part  with  the  possession  of  the  goods. 
Even  a  re-sale  of  the  goods  by  Grumbrecht,  and  payment  to  him,  would  not  have 
destroyed  the  plaintiffs'  right  to  demand  them  ;  Craven  v.  Ryder  (6  Taunt.  433).  There 
is  no  difference,  in  substance,  between  the  mate's  receipt  in  this  case,  and  the  notes 
given  in  Thompson  v.  Trail  (2  C.  &  P.  334,  6  B.  &  C.  36,  9  D.  &  R.  31),  where  the 
signature  of  a  bill  of  lading  making  the  goods  deliverable  to  the  consignee  was  held 
to  be  a  conversion,  the  mate's  receipt  remaining  in  the  hands  of  the  consignor.     The 

(a)  No  notice  had  been  given  to  the  judges  of  the  points  intended  to  be  argued  : 
but  Shee,  Serjt.,  who  appeared  for  the  defendant,  intimated  that  he  proposed  to  argue — 

First,  that  the  mere  possession  by  the  plaintiffs  of  the  mate's  receipt,  did  not  vest 
the  property  of  the  goods  in  them,  so  as  to  enable  them  to  maintain  trover. 

Secondly,  that,  the  goods  having  been  once  put  on  board,  the  plaintiffs  could  not, 
by  rescinding  the  contract  with  the  vendee,  get  rid  of  the  contract  with  the  ship-owner 
to  carry  the  goods  to  Sydney. 
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only  difference  between  that  ease  and  the  present  is,  that  there  the  goods  were  put  on 
board  a  general  ship,  whereas  here  the  ship  was  [344]  hired  for  a  gross  sum  for  the 
voyage.  [Maule,  J.  Lord  Tenterden  treated  that  as  a  case  of  stoppage  in  transitu  : 
now,  a  right  of  stoppage  in  transitu  is  a  right  belonging  to  an  unpaid  vendor  who  has 
parted  with  his  goods.]  It  is  not  contended  here  that  the  property  had  not,  in  some 
sense,  been  parted  with  :  but  the  transitus,  at  all  events,  was  not  at  an  end.  In 
Bohtlingk  v.  Inglis  (3  East,  381),  a  trader  in  England  chartered  a  ship  on  certain 
conditions  for  a  voyage  to  Russia,  and  to  bring  goods  home  from  his  correspondent 
there,  who  accordingly  shipped  the  goods  on  account  and  at  the  risk  of  the  freighter, 
and  sent  him  the  invoices  and  bills  of  lading  of  the  cargo ;  and  it  was  held,  that  the 
delivery  of  the  goods  on  board  such  chartered  ship  did  not  preclude  the  right  of  the 
consignor  to  stop  the  goods  while  in  transitu  on  board  the  same  to  the  vendee,  in 
case  of  his  insolvency  in  the  meantime  before  actual  delivery,  any  more  than  if  they 
had  been  delivered  on  board  a  general  ship  for  the  same  purpose:  and,  a  demand  of 
the  goods  having  been  made  by  the  agent  of  the  consignor  upon  the  captain  before 
they  were  unloaded,  after  which  he  delivered  them  to  the  assignees  of  the  vendee,  it 
was  held  that  the  consignor  might  maintain  trover  against  the  assignees.  So,  in  Ruck 
v.  Hatfield  (5  B.  &  Aid.  632),  where  goods  were  sold  "free  on  board,"  and  upon  their 
shipment  the  agent  of  the  vendors  tendered  to  the  mate  (the  captain  being  absent), 
a  receipt  by  which  the  goods  were  acknowledged  to  be  shipped  on  account  of  the 
vendors,  which  the  mate  kept,  but  refused  to  sign,  and  on  the  following  day  signed 
bills  of  lading  to  the  orders  of  the  vendees,  it  was  held  that  the  transitus  was  not  at 
an  end,  but  that,  on  the  insolvency  of  the  vendees,  the  vendors  were  entitled  to  stop 
the  goods. 

[345]  -'.  By  the  terms  of  the  charter-party,  the  ship  was  demised  to  Grumbrecht 
for  the  voyage:  the  freight  of  all  goods  put  on  board  would  be  his,  he  paying  the 
16001.  agreed  upon  as  the  hire  of  the  ship;  Newberry  v.  Golvm  (4  M.  &  P.  876, 
7  Bingh.  190);  Campion  v.  Colvin  (3  Bingh.  N.  C.  17,  3  Scott,  338);  Belcher  v.  Capper 
(4  Mann.  &  Gr.  502,  5  Scott,  N.  K.  257).  The  defendant  had  notice  of  the  rescission 
of  the  contract  with  Grumbrecht  on  the  5th  of  September,  1843,  and  the  ship  did  not 
sail  until  the  29th.  The  goods  were  twice  demanded  on  the  part  of  the  plaintiffs,  and 
on  the  last  occasion  the  plaintiffs  ottered  to  pay  the  reasonable  charges  attending  the 
delivery,  and  any  lawful  claim  the  defendant  might  have  thereon. 

Shee,  Serjt.  (with  whom  was  Crowder),  for  the  defendant.  Upon  the  facts  stated 
in  the  special  case,  the  plaintiffs  are  clearly  not  entitled  to  the  possession  of  the 
goods,  and  there  has  been  no  conversion  by  the  defendant.  [Maule,  J.  The  question 
is,  whether  a  man  can  insist  upon  taking  his  own  goods  out  of  the  ship  under  such 
circumstances;  for,  it  can  hardly  be  contended  that  these  goods  did  not,  by  the 
agreement  of  the  14th  of  September,  re-vest  in  the  plaintiffs.]  A  delivery  on  board 
the  "  Bucephalus "  was  a  delivery  into  the  warehouse  of  the  vendee.  In  Inglis  \ . 
Usherwood  (1  East,  515),  it  was  distinctly  held  that  a  delivery  by  the  consignor  of 
goods  on  board  a  ship  chartered  by  the  consignee,  is  a  delivery  to  him,  and  the  con- 
venor cannot  afterwards  stop  them  in  transitu.  In  considering  whether  or  not  the 
possession  of  the  vessel  is  taken  out  of  the  owner  by  the  terms  of  a  charter-party,  it 
is  material  to  see  whose  servants  the  captain  ami  crew  are.  Here,  not  only  were  they 
thr  servants  of  the  owners,  but  the  captain  himself  [346]  was  a  pari  owner.  In  Belcher 
r.  Capper  (4  Mann.  A-  Gr.  502,  5  Scott,  N.  R.  257),  amongst  a  variety  of  circumstances 
tending  to  shew  that  the  owners  parted  with  the  possession  of  the  vessel,  was  a 
stipulation  that  the  charterer  should  have  power  to  appoint  a  master,  for  whose  con- 
duct he  was  to  be  answerable  ;  and  this  was  strongly  relied  on  by  the  court  in  giving 
their  judgment.  Here,  by  the  terms  of  the  charter-party,  the  owners  expressly 
stipulate  to  find  the  captain,  officers,  and  crew  in  provisions  and  wages.  It  is  dear, 
therefore,  that  they  remained  the  servants  of  the  owners.  It  is  Further  provided 
that  all  goods  landed  and  taken  on  board  at  Sydney,  shall  In',  on  anil  from  the  wharf, 
at  the  charterer's  expense,  and  that  all  goods  discharged  at  Wellington  and  Auckland 
shall  be  landed  in  the  ship's  boats,  if  required,  but  at  the  charterer's  rials  astipula 
tion  that  would  have  been  altogether  unnecessary  if  it  had  been  intended  t lt.it  the 
charterer  should  have  the  entire  possession  and  control  of  tin;  ship.  The  fair  result 
of  the  whole  charter  is,  that  it  is  a  mere  contraction  the  part  of  t  he  owners  to  carry 
the  goods  to  their  place  of  destination,  but  not  a  demise  of  the  ship  so  as  to  constitute 
tlie  charterer  owner  pro  hac  vice.      And,  e\  en  il  ii  did  operate  as  a  demise  of  the    hip, 
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the  owners  would  still  have  a  lien  upon  the  goods  to  the  extent  of  the  freight  or  hire 
■of  the  vessel  for  which  they  stipulated  with  Grumbrecht ;  Paul  v.  Birch  (2  Atk.  621), 
Faith  v.  The  Bast  India  Company  (4  B.  &  Aid.  630) :  for,  though,  by  the  terms  of  the 
contract,  the  owners  intended  to  waive  their  lien  on  the  goods,  such  right  revives  on 
the  insolvency  of  the  hirer.  [Tindal,  C.  J.  You  must  go  the  length  of  contending, 
that,  when  the  charterer  has  once  put  goods  on  board,  he  cannot  afterwards  change 
his  mind  and  unship  them.]  In  Mutton  v.  Bragg  (7  Taunt.  14),  Gibbs,  C.  J. — in 
answer  [347]  to  an  argument  that  no  lien  could  exist,  inasmuch  as  by  the  terms  of 
the  charter-party  a  specific  sum  was  to  be  paid  in  a  specific  manner — observed  :  "  With 
respect  to  that  proposition,  it  is  not  true  that  a  lien  cannot  exist  where  there  is  a 
stipulation  for  a  particular  sum  to  be  paid  for  that  which  is  to  be  done  about  goods. 
I  am  not  prepared  to  say  whether  a  lien  may  or  may  not  exist  in  a  case  where  not 
only  a  specific  sum,  but  a  specific  mode  of  payment,  is  stipulated  for,  as,  for  example, 
by  bills  payable  at  certain  periods."  So,  in  Stevenson  v.  Blacklock  (1  M.  &  Sel.  542),  it 
was  held  that  bills  given  for  an  attorney's  bill  of  costs  being  dishonoured,  his  lien 
on  the  client's  papers,  which  subsequently  came  into  his  hands,  revived.  Here,  it 
appears,  that,  after  the  goods  were  shipped,  and  before  the  arrival  of  the  day  on 
which  the  16001.  were  to  have  been  paid,  Grumbrecht  was  insolvent,  and  in  custody 
on  a  charge  of  felony  :  there  was  no  security,  therefore,  for  his  ability  to  perform  his 
■engagement ;  and  he  stood  in  very  much  the  same  situation  as  the  acceptor  of  the 
dishonoured  bills  in  the  case  last  cited.  In  Thompson  v.  Trail  (2  C.  &  P.  334),  Lord 
Tenterden  expressly  ruled,  that,  if  the  captain,  instead  of  assigning  the  reason  he  did 
for  the  non-delivery,  had  said  "the  goods  are  now  on. board,  and  I  must  take  them 
to  their  destination,"  that  would  have  been  no  conversion.  According  to  all  the 
foreign  writers,  the  goods  being  once  on  board,  the  owners  were  entitled  to  retain 
them  as  security  for  the  entire  freight.  Pothier  says  (Des  contrats  de  Louage 
Maritime  (Charte-partie),  part  i.  §  3,  art.  2,  §  4,  No.  73:  "Le  troisieme  cas  auquel 
latii'eteur  doit  le  fret  entier  de  ses  merchandises,  quoiqu'elles  ne  soient  pas  parvenues 
jusqu'au  lieu  de  leur  destination,  e'est  lorsque  par  son  fait  elles  n'y  sont  pas  parvenues. 
Cela  est  conforme  aux  principes  du  contrat  [348]  de  louage,  suivant  lesquels  le  loyer 
est  du,  lorsqu'il  n'a  tenu  qu'au  locataire  de  jouir  de  la  chose  qui  lui  a  ete  louee."  In 
Yalin's  Commentaire  sur  L'Ordonnance  de  le  Marine  (liv.  iii.  tit.  i.  §  11),  the  law  is 
thus  laid  down  :  "  Le  navire,  ses  agres  et  apparaux,  le  fret,  et  les  marchandises 
chargees,  seront  respectivement  affected  aux  conventions  de  la  charte-partie  (vide  Code 
de  Commerce,  art.  280).  Le  batel  est  oblige'  a  la  marchandise,  et  la  merchandise  au 
batel,  dir  Cleirac,  sur  l'article  21  des  jugemens  d'Oleron,  n.  3,  pag.  86,  et  art.  18,  tit. 
De  la  Navigation  des  Rivieres,  pag.  597.  Le  privilege  accorde  par  cet  article  s'extend 
respectivement  et  distributivement,  e'est-;i-dire,  que  les  marchandises  du  chargeur 
affreteur  sont  affectees  specialement  au  paiement  du  fret ;  nam  et  ipsum  nauluni 
potentius  est,  dit  la  loi  6,  §  1,  ff.  qui  potiores  in  pignore  (Dig.  lib.  20,  tit.  4,  1.  6). 
Mais  ce  privilege  ne  donne  pas  droit  au  maitre  de  retenir  les  marchandises  dans  son 
navire,  faute  de  paiement  du  fret :  il  petit  settlement  s'opposer  a  leur  transport  lors  de 
la  decharge,  ou  les  saisir  dans  les  alleges  ou  gabares,  suivant  l'article  23,  du  titre  Du 
Fret  ou  Nolis ;  et  s'il  les  laisse  parvenir  a  ceux  a  qui  elles  sont  adressees,  il  ne  perd 
pas  pour  cela  son  privilege ;  mais  l'article  24  du  meme  titre  ne  le  fait  subsister  que 
pendant  quinzaine,  pourvu  encore  que  ces  marchandises  n'aient  pas  passe  en  main 
tierce."  And  the  same  author  again  says  (liv.  iii.  tit.  iii.  Du  Fret  ou  Nolis,  §  6) : 
"  Si  le  vaisseau  est  charge  a  cueillette,  ou  au  quintal,  ou  au  tonneau,  le  marchand  qui 
voudra  retirer  ses  marchandises  avant  le  depart  du  vaisseau,  pourra  les  faire  decharger, 
a  ses  frais,  en  payant  la  moitie  du  fret  (vide  Code  de  Commerce,  art.  291).  C'est  ici 
tine  grace  accordee  au  chargeur  k  cueillette,  au  quintal,  ou  au  tonneau,  de  pouvoir 
retirer,  avant  le  depart  du  navire,  les  marchandises,  qu'il  y  a  chargees  en  consequence 
de  la  charte-partie,  et  cela  qu'il  ait  de  bonnes  raisons  pour  [349]  les  retirer,  ou  que  ce 
ne  soit  qu'un  pur  changement  de  volonte  par  caprice.  Idem,  l'article  11,  chap.  9,  du 
Guidon,  contre  la  disposition  de  l'art.  20  des  Lois  Ehodiennes,  qui,  sans  aucune  distinc- 
tion, condamnait  au  paiement  du  fret  entier  le  marchand  qui  retirait  ses  merchandises 
du  navire,  en  ces  termes :  Si  vero  mercator  eximere  merces  voluerit,  naulum  integrum 
exercitori  solvat ;  tandis  que,  faute  par  lui  de  charger  en  execution  de  la  convention, 
il  en  etait  quitte  pour  la  moitie  du  fret,  ce  qui  n'est  pas  plus  aise  a  concilier  que 
l'inverse  de  la  decision  de  l'art.  3  ci-dessus,  avec  celle  du  present  article."  "  La  raison 
pour  laquelle  notre  article  veut  que  le  marchand  soit  quitte  en  payant  la  moitie  du 
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fret  settlement,  est,  sans  doute,  que  le  maitre  pent  trouver  a  remplaeer  ces  marchan- 
dises  retirees  de  son  navire,  et  qu'ainsi  la  moitie  du  fret  qu'il  gagne  est  censee  sufKre 
pour  le  dedommager  du  retarderaent  que  eet  evenement  pourra  apporter  a  son  depart : 
d'ou  il  s'ensuit  evidemment  que  cette  moitie  du  fret  lui  sera  acquise  sans  retour, 
quoiqu'  il  parvienne  dans  la  suite  a  completer  son  chargement ;  ce  qui  s'accorde  au 
reste  avec  ce  qui  a  ete  dit  sur  l'art.  3,  que  le  maitre  ne  conservera  le  fret  entier 
qu'autant  qu'il  n'aura  pas  acheve  la  charge  de  son  navire,  en  y  recevant  des  marchan- 
dises d'ailleurs.  Comme  notre  article  ne  parle  que  du  cas  oil  le  navire  est  frete  a 
cueillette  ou  au  tonneau,  je  ne  pense  point  que  sa  decision  soit  applicable  a  l'affrete- 
ment  dun  navire  en  entier,  c'est-a-dire,  que  l'affreteur,  soit  apres  avoir  commence  de 
charger,  ou  avant,  puisse  renoncer  a  l'aft'retement,  et  laisser  le  navire  au  maitre  en  lui 
payant  la  moitie  du  fret  convenu,  quoiqu'il  semble  que  le  principe  de  decision  soit  le 
meme.  La  raison  est  que  cet  article  etant  extraordinaire,  il  ne  convient  pas  d'en 
faire  ^application  d'un  cas  a  au  autre  ;  a  quoi  il  faut  ajouter  qu'il  est  tout  autremont 
difficile  de  trouver  un  navire  a  affreter  en  entier,  qu'a  l'affreter  au  tonneau  ou  a 
cueillette,  [350]  pour  one  quantity  de  marchandises  qui  reste  a  y  charger.  De  sorte 
que,  dans  l'hypothese  de  l'afi'retement  du  navire  en  entier  non  execute  de  la  part  de 
rafireteur,  j'estime  que  l'att'reteur  est  tenu  de  payer  tout  le  fret  convenu,  a  la  deduc- 
tion toutefois  des  marchandises  que  le  maitre  aura  introduces  dans  son  navire,  il 
u'importe  comment ;  desquelles  marchandises  le  fret  sera  regie  a  l'amiable  ou  par 
experts,  pour  en  etre  fait  raison  a  l'aft'reteur,  sans  prejudice  neanmoins  des  frais  de 
retiirdement  du  maitre,  s'il  est  mis  en  regie  pour  cela."  That  very  learned  author 
thus  distinctly  (vide  tamen,  ante,  349)  lays  it  down,  that  where  the  whole  ship  is  let 
to  freight,  the  freighter  shall  not  take  out  his  goods  without  payment  of  the  entire 
freight.  [Erie,  J.  Is  it  without  paying,  or  without  remaining  liable  for,  the  entire 
freight '!]  Boulay  Paty  (Cours  de  Droit  Commercial,  vol.  ii.  tit.  8,  §  6)  expressly 
says:  "Dans  les  aft're'temens  ordinaires  des  qu'une  fois  l'afi'rcteur  a  commence'  a 
charger  ses  marchandises  dans  le  navire,  il  ne  peut  plus  les  retirer  qu'en  payant  la 
totalite  du  fret  convenu,  si  le  navire  part  a  nou  charge."  Rogron  also,  in  his  note  on 
art.  291  of  the  Ordinance,  says  :  "L'aft'reteur  des  qu'il  a  charge  ses  marchandises,  ne 
peut  plus  les  retirer."  The  word  affectts,  in  Yalin's  Commentary,  is  explained  to  mean 
affectis par  privilige,  in  the  same  sense  in  which  that  word  is  used  in  Article  271  :  "  Le 
navire  et  le  fret  sont  specialement  affectis  aux  loyers  des  matelots  "  (c).  All  the  cases 
that  have  raised  the  question,  [351]  whether  or  not  there  has  been  a  demise  of  the 
ship  so  as  to  make  the  charterer  the  owner  pro  hac  vice,  presuppose  a  lien  upon  the 
goods  put  on  board  for  the  entire  freight,  should  the  charter-party  not  amount  to  an 
[Absolute  demise.  Grumbrecht  could  not  rescind  his  contract  with  the  plaintiffs  so  as 
to  prejudice  the  shipowners. 

Channell,  Serjt.,  in  reply.  By  unshipping  the  goods,  the  charterer  would  not  be 
guilty  of  any  infraction  of  his  contract  with  the  ship-owners.  He  was  under  no 
contract  to  put  any  goods  on  board  their  vessel  ;  all  he  engaged  to  do  was,  to  pay  a 
given  sum  at  a  day  not  then  arrived.  The  authorities  relied  on  for  the  defendant  arc 
cases  in  which  the  freight  was  actually  earned.  Here,  however,  no  freight  whatever 
was  due.  Grumbrecht,  the  charterer,  had  shipped  his  own  goods  on  board  his  own 
vessel;  and  he  had  an  undoubted  right  to  take  them  oul  again.  The  observation 
attributed  to  Lord  Tenderden  in  Thompson  v.  Trail  (2  C.  &  P.  334),  if  entitled  to  any 
weight  in  itself,  is  not  applicable  here.  That  was  the  case  of  a  general  ship :  and 
the  defendant,  by  signing  lulls  of  lading  to  third  persons,  altered  the  destination  of 
the  goods. 

Cur.  adv.  vult. 

TlNDAL,  C.  J.,  now  delivered  the  judgment  Of  the  court. 

(c)  Notwithstanding  the  observations  of  Sir  W.  Grant,  M.  R.,  in  Gladstone  v. 
Birley  (2  Merivale,  101)  on  the  clause  in  our  English  charter-parties,  by  which  the 
merchant  "  binds  the  cargo  to  be  laden,''  that  clause  appears  to  l"'  conformable  to  the 
principle  of  the  maritime  law,  and  to  apply  to  a  case  like  this.     I  u  Birley  \ .  Qladstom 

(3  M.  &  S.  2U.">)  it    was    deeideil    that    the    shipowner    had   no   lien  on  g Is  carried    to 

their  destination  in  respect  of  the  freight  of  other  goods  relanded  at  toe  Loading  port. 
In  the  principal  case,  however,  the  refusal  was  founded  upon  the  right  to  detain  the 
goods  themselves,  and  carry  them  to  their  original  destination,  unless  the  stipulated 

freight  was  paid. 
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This  was  an  action  of  trover  and  conversion  of  a  certain  quantity  of  lead.  The 
first  plea  denied  the  wrongful  conversion  by  the  defendant,  and  the  second  the  posses- 
sion of  the  plaintiffs. 

The  material  facts  appear  to  be,  that,  on  the  3rd  of  June,  1843,  one  Grumbrecht 
chartered  the  ship  "  Bucephalus,"  of  which  the  defendant  was  master  and  part-[352]- 
owner,  for  a  voyage  from  London  to  Sydney,  and,  if  required  by  him  or  his  agent,  to' 
Wellington,  in  New  Zealand  ;  the  ship  to  clear  from  the  Custom  House,  and  sail  from 
London  on  or  before  the  31st  of  August,  wind  and  weather  permitting;  and,  in 
consideration  thereof,  the  charterer  to  pay  to  the  broker  of  the  ship-owners  16001., 
in  London,  two  months  after  the  ship  cleared  at  the  Custom  House.  On  the  20th  of 
July,  the  charterer  bought  of  the  plaintiffs  the  goods  in  question,  to  be  shipped,  on 
his  own  account,  on  board  the  "  Bucephalus,"  and  to  be  paid  for  before  the  ship  left 
the  port  of  London.  On  the  27th  of  July,  the  plaintiffs  shipped  the  goods  accordingly, 
and  took  the  mate's  receipt  for  goods  shipped  on  their  own  account ;  which  receipt 
they  still  retain.  On  or  about  the  29th  of  August,  Grumbrecht  became  insolvent,  and 
unable  to  pay  for  the  goods ;  and  on  the  1st  of  September,  the  plaintiffs  demanded, 
by  a  notice  in  writing,  the  re-delivery  of  the  goods  from  the  defendant,  offering  at  the 
same  time  to  pay  all  reasonable  charges  attending  such  re-delivery  ;  which  was  refused 
by  the  defendant,  on  the  ground  that,  the  goods  having  been  shipped  for  the  voyage 
stated  in  the  charter,  it  was  his  duty  to  convey,  and  he  could  not  avoid  conveying, 
them  on  such  voyage.  On  the  14th  of  September,  Grumbrecht  agreed  with  the 
plaintiffs  to  rescind  his  contract  of  purchase  with  the  plaintiffs,  and  to  give  up  all  his 
interest  in  the  goods  to  them  ;  and  signed  an  order  to  the  defendant  to  deliver  the 
goods  to  the  plaintiffs ;  and  the  plaintiffs  again  demanded  them  from  the  defendant, 
offering  to  pay  the  reasonable  charges,  and  every  lawful  claim ;  but  the  defendant 
again  refused  to  redeliver,  and  afterwards  carried  the  goods  away  on  the  voyage. 

Upon  the  state  of  facts,  we  think,  as  to  the  last  question, — the  right  to  the  posses- 
sion,— that  such  right  was  in  the  plaintiffs  at  the  time  of  the  conversion  :  for,  [353] 
the  property  was  originally  in  them  ;  and,  assuming  that  it  passed  from  them  to 
Grumbrecht  by  the  shipment  on  board  the  "Bucephalus"  on  the  27th  of  July  in  the 
manner  above  stated,  yet,  as  Grumbrecht  had  neither  become  bankrupt  nor  taken  the 
benefit  of  the  insolvent  act,  but  continued  sui  juris  up  to  the  time  of  making  the 
agreement  of  the  14th  of  September,  we  think,  that,  by  the  operation  of  that  agree- 
ment, and  of  the  order  by  Grumbrecht  on  the  defendant  to  deliver  the  goods,  the 
property  in  those  goods  revested  in  the  plaintiffs,  either  in  their  original  right  as 
vendors,  or  in  a  new  right  derived  from  the  assignment  of  the  vendee.  And  it 
becomes,  therefore,  unnecessary  to  decide  whether  the  plaintiffs  derived  a  right  from 
retaining  the  mate's  receipt,  and  demanding  the  goods  on  the  1st  of  September;  upon 
which  point,  some  of  the  argument  before  us  has  turned. 

Upon  the  other  point,  we  think  the  refusal  by  the  defendant,  upon  the  ground 
stated  by  him,  to  redeliver  the  goods,  after  the  demand  by  the  plaintiffs  on  the  14th 
of  September,  and  the  offer  then  made  of  the  payment  of  the  reasonable  charges  and 
all  lawful  claims,  was  a  wrongful  conversion  ;  for,  whatever  power  Grumbrecht  himself 
had  over  the  disposition  of  these  goods  before  the  agreement  of  the  14th  of  September, 
we  think  the  plaintiffs,  after  such  agreement,  had  the  same :  and  we  see  nothing  in 
the  terms  of  this  charter-party  which  could  in  any  way  restrain  Grumbrecht  from 
dealing  with  the  cargo  as  he  thought  proper.  He  had  the  entire  use  of  the  ship  under 
the  charter ;  and  there  was  nothing  to  prevent  him  from  taking  out  the  cargo  before 
the  ship  sailed,  if  circumstances  had  rendered  it  expedient,  and  changing  such  cargo 
for  another ;  or  even  from  sending  the  ship  empty  to  Sydney ;  or  from  loading  her 
entirely  with  goods  of  other  persons,  the  freight  of  which  had  been  paid  to  him  in 
advance ;  there  being  no  agreement  on  his  part  to  put  a  full  [354]  cargo,  or  indeed 
any  cargo,  on  board  ;  and  the  payment  for  the  hire  of  the  ship  being  made  quite 
independent  of  the  delivery  of  any  cargo. 

No  question  arises  as  to  any  lien  of  the  defendant  on  this  cargo,  for  freight ;  for, 
as  the  sum  stipulated  to  be  paid  is  not  made  payable  until  two  months  after  the  ship 
had  cleared  from  the  Custom  House,  there  could  be  no  lien  for  freight  not  then  due  j 
and  consequent!}'  it  becomes  unnecessary  to  decide  whether  in  this  case  the  possession 
of  the  ship  was  altogether  parted  with  by  the  ship-owners  to  the  charterer,  according 
to  the  doctrine  laid  down  in  Huttcm  v.  Bragg  (7  Taunt.  14). 

But  it  was  contended,  on  the  part  of  the  defendant,  that,  under  the  authority  of 
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Thompson  v.  Trail  (2  C.  &  P.  334),  the  goods  having  been  put  on  board  to  be  carried 
to  Sydney,  the  defendant  had  the  right  to  insist  upon  their  being  taken  on  that 
voyage.  In  that  case,  indeed,  Abbott,  C.  J.,  is  reported  to  have  said  that,  if  the 
captain,  when  the  goods  where  demanded  of  him,  had  answered,  "  I  cannot  give  them 
up ;  the  goods  were  put  on  board,  and  I  must  take  them  to  Leghorn,"  he,  the  Chief 
Justice,  should  have  held  there  was  no  conversion.  But,  upon  this  dictum,  it  is  to  be 
observed,  that  the  cause  was  not  decided  on  this  ground  ;  that  it  was  no  more  than  an 
opinion  given  on  a  point  not  then  before  him,  but  used  rather  by  way  of  illustration 
than  deliberate  judgment ;  and,  further,  although  such  opinion  may  be  perfectly 
correct  with  reference  to  the  facts  of  that  case,  yet  such  facts  were  materially  different 
from  those  of  the  case  before  us.  The  goods  in  that  case  were  in  a  general  (c)  ship, 
not,  as  here,  in  a  ship  chartered  by  the  owner  of  the  goods  :  there  was  no  tender  of 
the  freight,  which  in  that  case  had  begun  to  be  earned,  or  of  any  compensation  for 
the  trouble  of  getting  the  goods  from  [355]  the  hold  :  and,  lastly,  the  ground  of  the 
captain's  refusal  was,  that  he  had  signed  a  bill  of  lading  to  a  different  person.  We 
cannot  think,  therefore,  the  authority  of  that  case  in  any  way  applies  itself  to  the 
present.  And  as  to  the  foreign  authorities  cited,  they  are  not,  in  reality,  opposed  to 
the  construction  we  have  put  upon  the  contract.  They  amount,  in  effect,  only  to  the 
proposition,  that  the  freight  stipulated  for  is  still  payable,  notwithstanding  the  goods 
are  not  carried  on  the  voyage,  by  reason  of  some  act  of  the  charterer  himself,  which 
prevents  their  being  so  carried.  And  there  can  be  no  doubt  in  the  present  case,  but 
that  the  gross  sum  of  16001.,  which  was  stipulated  to  be  paid  for  the  use  of  the  ship 
on  the  voyage,  would  have  been  still  recoverable  by  the  ship-owners  under  the  agree- 
ment, although  the  charterer  had  taken  the  goods  out  of  the  ship,  and  she  had  gone 
empty  on  her  voyage.  But  this  doctrine  does  not  militate  against  the  right  of  the 
charterer  to  take  his  goods  out  of  the  ship,  at  all  events  before  the  stipulated  sum 
became  due. 

Upon  these  grounds,  we  think  the  verdict  for  the  plaintiffs  on  both  these  pleas 
ought  to  stand ;  and  it  will  stand  for  the  sum  of  3741.  6s.  2d.,  the  amount  agreed  on 
between  the  parties. 

Rule  accordingly  (a). 

[356]    Sir  Burges  Camac,  Knight,  v.  Warriner.    Feb.  6,  1845. 

[S.  C.  9  Jur.  162.] 

In  April  and  July  1843,  B.  purchased  of  A.  a  certain  material  called  oropholithe,  of 
which  A.  was  the  patentee.  The  portion  purchased  in  April  was  described  in 
the  invoice  as  "roofing,"  and  was  put  on  a  building  belonging  to  B.  by  A.'s  work- 
men. That  supplied  in  July  was  described  as  "  material,"  and  was  put  on  by  B.'s 
workmen.  There  had  been  a  previous  purchase  in  October,  1*4  2,  which  had  been 
described  as  "flooring,"  and  was  so  applied,  and  as  to  which  money  was  paid  into 
court.  In  an  action  upon  a  bill  of  exchange  given  by  Ii.  in  payment  of  [he  above 
goods,  B.  pleaded  that  he  accepted  the  bill  in  consideration  of  goods  called  ( )ro 
pholithe,  which  A.  had  warranted  "fit  for  the  roofing  of  buildings,"  hut  which 
proved  to  be  useless.  At  the  trial  B.  proved,  that,  in  September,  1843,  his  agent 
had  a  conversation  with  A.'s  agent  about  roofing  certain  premises  he  was  building 
with  the  patent  article  :  on  which  occasion  the  laid'!1  gave  the  former  a  prospectus, 
which  described  it  as  fit  for  external  roofing.  The  judge1  ruled  thai  there  was  no 
evidence  to  be  left  to  the  jury  in  support  of  the  plea  :  Held,  that  I  he  direction 
was  right,  inasmuch  as  there  was  no  evidence  to  shew  that  the  contract  fori  he 
goods  subsequently  supplied  was  made  with  reference  to  the  treaty  for  roofing, 
which  took  place   in  September,  1842;  or,  at  all  events,  nothing  to  shew   that  the 

(c)  Vide  infra,  355  (a). 

(a)  By  the  Spanish  Commercial  Code  of  1821),  which  has  the  reputation  of  being 

the   best  in   Europe — "  Every  person   who  embarks  g Is   in  a  general   ship  (Kn  los 

fletamentos  a  carga  general)  may  unload  the  goods  shipped,  paying  half  freight,  the 
expense  of  loading  and  unloading,  and  all  damage  to  the  other  shippers.     The  latter 
to  be  at  liberty  to  oppose  the  unloading,  taking  the  goods  upon  themselves  and  paying 
the  invoice  price."     C6digo  de  Comercio,  Art.  765. 
C.  P.  xm.— 19 
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"material"  sold  in  July,  1843,  was  sold  for  rooting  rather  than  flooring;  and  that 
the  plea  failing  as  to  part,  failed  altogether. 

Assumpsit.  The  first  count  was  upon  a  bill  of  exchange  for  251.  lis.,  alleged  to 
have  been  drawn  by  the  plaintiff',  by  and  under  the  name,  style,  and  firm  of  the 
Oropholithe  Company,  on  the  18th  of  October,  1843,  upon  and  accepted  by  the  defen- 
dant, payable  to  the  company  or  order  three  months  after  date.  There  were  also  counts 
for  goods  sold  and  delivered,  and  upon  an  account  stated. 

The  defendant  pleaded,  first,  as  to  so  much  of  the  cause  of  action  in  the  first  count 
mentioned  as  related  to  231.  17s.,  parcel  of  the  sum  of  251.  lis.  in  the  first  count 
mentioned,  that  the  plaintiff  drew  and  the  defendant  accepted  the  bill  in  that  count 
mentioned  in  consideration  of  and  for  and  on  account  of  certain  goods  and  chattels 
called  oropholithe  (roof-stone),  theretofore  furnished  by  the  plaintiff  to  him  the  defen- 
dant under  a  representation  and  warranty  by  the  plaintiff,  at  the  time  of  such 
furnishing,  made  to  the  defendant,  that  so  much  of  the  [357]  said  goods  and  chattels 
as  amounted  in  price  to  231.  17s.,  were  fit  and  proper  materials  for  the  external  roofing 
of  buildings,  and  suitable  for  such  purpose,  and  for  no  other  consideration  whatever ; 
and  the  defendant  then  accepted  and  purchased  so  much  of  the  said  goods  and  chattels 
as  last  mentioned  for  the  purpose  of  roofing  certain  external  buildings,  trusting  in  the 
said  representation  and  warranty  of  the  plaintiff",  all  which  the  plaintiff'  then  well 
knew.  Averment,  that  so  much  of  the  said  goods  and  chattels  as  last  mentioned  were 
not  fit  and  proper  for  roofing  external  buildings,  or  suitable  for  the  same,  but  were 
altogether  unfit  and  improper  and  unsuitable  for  that  purpose,  and  always  had  been 
and  were  altogether  useless  to  the  defendant — verification.  Second  plea,  payment 
into  court  of  11.  14s. 

To  the  first  plea  the  plaintiff  replied  de  injuria.  Upon  the  second  plea  he  took 
the  11.  14s.  out  of  court  in  satisfaction  of  the  causes  of  action  as  to  that  sum. 

The  particulars  of  the  plaintiff's  claim  appeared  by  the  bill  of  parcels,  which  was 
as  follows  : — 

1842,  Oct.     3.     To  flooring  in  Cornhill,  llf  sq.  yards,  at  3s. 

1843,  April  1.     To  roofing" at  Erith,  30^,  at  3s. 

,,  „  12^,  at  3s. 

Expenses  on  ditto   . 
July   9.     To  materials,  129  sq.  yards  at  2s.  7d. 
Cartage       .... 

Less  21  per  cent,  for  cash 


The  cause  was  tried  before  Patteson,  J.,  at  the  last  spring  assizes  for  Suffolk.  The 
facts  that  appeared  in  evidence  were  as  follow  : — The  defendant,  the  proprietor  of  the 
George  and  Vulture  tavern,  in  Cornhill,  in  the  year  1842  built  an  hotel  at  Erith  in 
Kent,  now  known  by  the  name  of  the  Pier  Hotel.  In  September  in  that  year,  one 
Hiscocks,  an  architect  employed  by  the  [358]  defendant  to  superintend  the  erection 
of  the  Pier  Hotel,  had  an  interview  with  Noakes,  the  secretary  of  the  Oropholithe 
Company,  respecting  the  application  of  the  patent  article  to  the  roofs  of  the  hotel ; 
upon  which  occasion  Noakes  handed  to  Hiscocks  a  printed  prospectus,  detailing  the 
advantages  of  the  oropholithe  over  other  materials  usually  employed  for  external 
roofing. 

This  prospectus  contained  the  following  passages  : — 

"  The  invention  will  be  found  to  recommend  itself  to  attention  by  its  cheapness 
and  durability,  as  well  as  by  the  absence  of  all  qualities  capable  of  attracting  electric 
matter,  and  which  are  more  or  less  resident  in  all  metallic  substances.  This  cannot 
fail  to  render  it  safer  than  either  of  the  metals  now  used  on  the  tops  of  houses; 
while,  not  being  liable  to  oxidation,  and  entirely  impenetrable  (a)  to  water,  it  must  on 

(a)  Grammatically  "not  being  entirely  impenetrable." 
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both  these  accounts  recommend  itself  to  the  attention  of  builders  with  additional 
force. 

"Independently  of  its  durable  qualities,  for  cheapness  the  oropholithe  will  be  found 
unrivalled.  It  can  be  laid  down  at  half  the  price  of  zinc,  and  one  quarter  of  that  of 
lead,  and.  from  the  immense  saving  in  the  expenditure  of  time  and  money,  at  con- 
siderably less  than  slates  and  tiles.  Then,  its  weight  being  so  much  less  than  any  of  these 
materials,  the  saving  of  timber  in  rafters  will  not  be  the  least  important  consideration 
with  the  architect,  as,  while  the  new-invented  material  effectually  resists  the  action 
of  the  elements,  when  the  amount  of  pressure  taken  from  the  roof  is  considered,  the 
whole  understructure  may  be  much  lighter." 

On  the  14th  of  September,  1842,  Hiscocks,  at  the  request  of  the  defendant,  sent 
Noakes  the  superficial  contents  of  the  roofs  of  the  Pier  Hotel,  and  requested  [359] 
him  to  furnish  an  estimate  of  the  expense  of  covering  them  with  the  oropholithe. 

Noakes,  on  the  same  day,  replied  as  follows  : — 

"Sir, — We  beg  to  inform  you  that  we  should  be  happy  to  undertake  the  covering 
the  roof  of  the  hotel  at  Erith,  of  the  dimensions  as  named  in  your  favour  of  to-day, 
complete  as  slating,  including  all  expenses  of  cartage,  travelling,  &c.,  for  321.  10s., 
payable  at  three  months,  or  allowing  2£  per  cent,  for  present  cash. 

"  The  Oropholithe  Company, 
"  Per  R.  F.  Noakes." 

On  the  3rd  of  October  following,  some  flooring  of  the  patent  article  was  laid  in 
the  defendant's  house  in  Cornhill,  which  formed  the  first  item  in  the  bill  of  parcels, 
and  in  respect  of  which,  the  sum  of  11.  14s.  was  paid  into  court. 

Nothing  further  was  done  until  the  1st  of  April,  1843,  when  a  part  of  the  roof 
of  the  hotel  at  Erith  was  covered  with  the  oropholithe  by  the  plaintiffs  own  work- 
men :  the  charge  for  this  constituted  the  next  three  items  in  the  particulars.  And 
on  the  9th  of  July,  a  further  supply  of  the  "  material "  took  place,  which  was  put 
down  by  the  defendant's  workmen.  Shortly  after  the  oropholithe  was  laid  down,  it 
was  found  to  be  wholly  useless  for  the  purpose  to  which  it  was  applied. 

On  the  part  of  the  plaintiff  it  was  insisted  that  the  plea  was  not  made  out ;  first, 
because  there  was  no  evidence  to  shew  that  the  goods  were  sold  in  April  and  July, 
1843,  pursuant  to  the  supposed  warranty  arising  out  of  the  communication  between 
the  secretary  of  the  company  and  the  defendant's  agent  in  September,  1S42  ;  secondly, 
because  the  order  was  for  the  specific  article  supplied,  and  consequently  no  warranty 
could  be  implied  ;   and  Chanter  v.  Hopkins  (4  M.  &  W.  399)  was  cited. 

[360]  The  learned  judge  ruled  that  there  was  no  evidence  to  be  left  to  the  jury  in 
support  of  the  plea,  and  accordingly  directed  the  jury  to  find  for  the  plaintiff,  for 
231.  17s.;    which  was  done. 

Channell,  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection.  There  was  ample  evidence  of  warranty,  the  article  supplied 
being  a  manufactured  article,  and  the  manufacturer  knowing  the  purpose  for  which  it 
was  ordered,  and  therefore  being  answerable  for  its  reasonable  fitness  tor  that  purpose  : 
Jones  v.  Bright  (5  Bingh.  533,  •'!  Moo.  &  1'.  loo);  Brown  v.  EdgingUm  (2  Maun.  .V  Gr. 
279,2  Scott,  X.  Et.  496);  Shepherd  v.  Pybm  (■'<  .Mann.  .V  Gr.  868,  1  Scott,  \.  k. 
434);  Olipluint  v.  Bayley  (1  I>.  &  Meriv.  373).  [Cresswell,  J.,  cited  Qrwy  v,  Cox  (I  1'.. 
A-  ('.  108,  6  l>.  A   K.  200,  I  ('.  &  P.  184).] 

Byles,   Serjt.    (with    whom    was    Barlow),   in    Michaelmas   term    last    shewed   cause. 

The  exhibition  of  the  prospectus  to  the  defendant's  agent  in  September,  1842,  created 
do  warranty  of  the  article  supplied  in  the  mouths  of  April  and  July  in  the  following 
year.  As  to  the  last  supply,  there  was  no  evidence  to  shew  that  the  plaintill'  or  his 
agent  knew  the  purpose  to  which  the  defendant  intended  to  apply  it.  li  was  not 
described  in  the  invoice  as  "  roofing,"  but  as  "material."  And,  even  assuming  thai 
ih''  plaintiff  did  know  the  purpose  for  which  the  material  was  ordered,  Still,  according 
to  the  doctrine  laid  down  by  the  court  of  Exchequer  in  Chcmter  v.  Hopkins  ( 1  M.  &  \\ . 
399),  no  implied  warranty  that  it  was  lit  and  proper  for  that  purpose,  could  be 
engrafted  upon  tin'  contract,  the  order  being  for  the  supply  of  an  ascer-[361]-tained 

commodity.      In    that    ease   the    defendant    sen!    to    the   plaintiff,    the    patentee    of   an 

invention  known  as  "Chanter's  smoke-consuming  furnace,"  the  following  written 
Order:— "Send  me  your  patent  hopper  and   apparatus,  to  fit  up  my  brewing  copper 
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with  your  smoke-consuming  furnace:   patent-right,  151.  15s.  ;  ironwork  not  to  exceed 

51.  5s.  ;  engineer's  time  fixing,  7s.  6d.  per  day."  The  plaintiff  accordingly  put  on  the 
defendant's  premises,  one  of  his  patent  furnaces;  but  it  was  found  not  to  be  of  any 
use  for  the  purposes  of  a  brewery,  and  was  returned  to  the  plaintiff:  and  it  was  held 
(no  fraud  being  imputed  to  the  plaintiff'),  that  there  was  not  an  implied  warranty  on 
his  part  that  the  furnace  supplied  should  lie  tit  for  the  purposes  of  a  brewery  ;  but 
that,  the  defendant  having  defined  by  the  order  the  particular  machine  to  be  supplied, 
the  plaintiff  performed  his  part  of  the  contract  by  supplying  that  machine,  and  was 
entitled  to  recover  the  whole  151.  15s.,  the  price  of  the  patent  right.  In  the  course 
of  the  argument,  Parke,  B.,  observed  :  "  The  difference  between  this  case  and  that 
of  Jones  v.  Bright  (5  Bingh.  533,  3  Moo.  &  P.  155)  is,  that  here  the  subject  of  the 
contract  is  denned,  and  defined  accurately,  by  the  buyer.  The  object  for  which  he 
wanted  it  is  immaterial."  And,  in  delivering  his  judgment,  the  same  learned  judge 
says  :  "I  agree  with  the  authority  which  Mr.  Byles  has  referred  to,  of  Jones  v.  Bright, 
that,  if  an  order  is  given  for  an  undescribed  and  unascertained  thing,  stated  to  be  for 
a  particular  purpose,  which  the  manufacturer  supplies,  he  cannot  sue  for  the  price, 
unless  it  does  answer  the  purpose  for  which  it  was  supplied."  [Maule,  J.  In  the 
present  case,  the  learned  judge  ruled  that  there  was  no  evidence  of  warranty  to  go  to 
the  jury.]  It  is  not  necessary  to  sustain  the  integrity  of  that  direction  :  the  plaintiff' 
may  support  his  [362]  verdict  upon  any  ground  upon  which  it  is  capable  of  being 
supported.  [Maule,  J.  It  can  hardly  be  contended  that  the  verdict  is  right,  if  the 
direction  of  the  judge  was  erroneous.]  The  present  case  falls  exactly  with  an 
observation  of  Lord  Abinger  in  Chanter  v.  Hopkins  (i  M.  A  W.  399):  "The  ease," said 
his  lordship,  "  is  that  of  an  order  for  the  purchase  of  a  specific  chattel,  which  the 
buyer  himself  describes,  believing,  indeed,  that  it  will  answer  a  particular  purpose  to 
which  he  means  to  put  it ;  but,  if  it  does  not,  he  is  not  the  less,  on  that  account, 
bound  to  pay  for  it.  The  seller  does  not  know  it  will  not  suit  his  purpose,  and  the 
contract  is  complied  with  in  its  terms."  Here,  the  contract  was  for  the  supply  of  a 
patent  article,  a  thing  well  ascertained,  and  known  to  the  defendant,  who  had  already 
used  it.  In  Brown  v.  Edgington  el  Maun.  A  Gr.  279,  2  Scott,  X.  R.  496),  the  buyer 
did  not  get  the  article  he  bargained  for.  The  case  of  Ulij>lt<uit  v.  Bat/let/  (1  1).  &  Meriv. 
373)  is  precisely  in  point.  It  was  there  held,  that,  where  B.  orders  of  A.  a  machine, 
previously  known  and  ascertained,  for  which  A.  had  a  patent,  it  is  no  answer  to  an 
action  for  the  price,  that  the  machine  did  not  answer  the  purpose  specified  in  the 
patent,  although  it  be  not  shewn  that  the  defendant  had  had  previous  opportunities 
of  exercising  his  judgment  as  to  the  usefulness  of  the  machine.  In  giving  the  judg- 
niiTit  of  the  court,  upon  a  motion  for  a  new  trial,  on  the  ground  of  misdirection,  Lord 
Denman  said  :  "  We  have  referred  to  the  learned  judge  who  tried  the  cause,  and  to 
whose  direction  an  objection  was  taken.  That  direction  was,  that,  if  the  patent  two- 
coloured  printing-machine  was  a  known  and  ascertained  article,  the  defendant,  having 
ordered  one,  must  pay  for  it,  whether  it  answered  his  purpose  or  not;  but  that,  if  it 
was  not  a  known  and  [363]  ascertained  article,  and  the  defendant  ordered  a  machine 
for  printing  two  colours,  and  the  plaintiff'  undertook  to  supply  it,  he  could  not  recover 
the  price  unless  the  machine  was  reasonably  fit  for  the  purpose  for  which  it  was 
ordered  :  Chanter  v.  Ho^Jdns.  With  respect  to  the  apparatus  connected  with  the 
machine,  the  learned  judge  left  it  to  the  jury  to  say  whether  it  was  constructed 
according  to  the  defendant's  directions,  and  whether  it  was  reasonably  fit  for  the 
purpose  for  which  it  was  ordered.  The  jury  found  these  questions  in  favour  of 
the  plaintiff.  We  are  of  opinion  that  the  direction  of  the  learned  judge  was  correct, 
and  the  verdict  right."  [Tindal,  C.  J.  The  very  name  of  the  article  (a)  here 
indicates  that  it  is  tit  and  proper  for  covering  roofs.]  The  identification  of  the 
article  by  the  previous  user  entirely  destroys  the  notion  of  implied  warranty,  even 
assuming  that  the  representation  alleged  to  have  been  made  in  September,  lf42, 
can  fairly  be  drawn  down  and  applied  to  the  periods  at  which  the  supplies  in  question 
took  place.  [Tindal,  C.  J.  It  could  scarcely  be  necessary  that  the  warranty,  if  any 
there  were,  should  be  repeated  on  each  occasion.  Your  contention  will  be,  that  that 
which  the  defendant  calls  a  warranty  is  but  simplex  commendatio,  which,  as  the  civil 
law  has  it,  non  obligat.]  Precisely  so.  The  third  supply,  at  all  events,  is  free  from 
difficulty  :  as  to  that,  there  is  nothing  to  shew  that  the  plaintiff  knew  the  purpose  to 

(a)  Oropholithe — roof-stone. 
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which  it  was  to  be  applied,  and  consequently  no  warranty  can  arise  out  of  that  trans- 
action. Then,  assuming  that  there  was  a  warranty,  and  a  breach  of  it,  that  clearly 
affords  no  answer  to  an  action  upon  a  bill  of  exchange  given  for  the  price,  unless  the 
article  is  proved  to  have  been  utterly  useless,  as  alleged  in  the  latter  part  of  the  first 
plea.  [Maule,  J.  Is  not  that  a  question  for  the  jury  1  [364]  There  having  been  a 
breach  of  warranty,  and  no  default  in  the  defendant,  the  consideration  fails.]  There 
can  lie  no  failure  of  consideration,  if  the  goods  were  of  any  value,  or  useful  for  any 
purpose,  the  plaintiff  not  being  aware  of  the  precise  purpose  to  which  they  were 
intended  to  be  applied,  and  having  been  guilty  of  no  fraud;  Morgan  v.  Richardson 
(1  Campb.  40,  n.) ;  Moggridge  v.  Jones  (14  East,  486,  3  Campb.  38) ;  Solomon  v.  Twrner 
(1  Stark.  N.  P.  C.  51) ;'  Lewis  v.  Cosgrave  (2  Taunt,  2),  Trickey  v.  Lame  (6  M.  &  \V.  278). 
Channell,  Serjt.  (with  whom  was  Gunning),  in  support  of  the  rule.  The  first 
supply  at  Erith  was  for  roofing,  and  was  put  on  by  the  plaintiff's  own  workmen  ;  and, 
though  the  article  subsequently  furnished  is  described  in  the  invoice  as  "  material,"  it 
was  the  same  patent  article  ;  and  there  was  abundant  evidence  that  the  plaintiff  knew 
it  was  intended  to  be  applied  to  the  .same  purpose.  The  cases  clearly  establish,  that 
if  a  manufacturer  supply  goods  with  knowledge  of  the  purpose  for  which  they  an'  to 
be  used,  he  impliedly  warrants  them  fit  and  proper  for  that  purpose  :  Gray  v.  Cox 
(4  B.  ec  C.  108,  6  D.'>v  EJ.  200,  1  C.  &  P.  187);  Brawn  v.  Edgimgton  (2  Mann.  &  Gr. 
279,  2  Scott,  N.  E.  496) ;  S/iepherd  v.  Pybus  (3  Mann.  &  Gr.  878,  4  Scott,  N.  R.  434). 
In  Broivn  v.  Edgington,  Tindal,  C.  J.,  said  :  "  If  a  man  purchase  goods  of  a  tradesman 
without  in  any  way  relying  upon  the  skill  and  judgment  of  the  vendor,  the  latter  is 
not  responsible  for  their  turning  out  contrary  to  his  expectation  :  but,  if  the  tradesman 
be  informed,  at  the  time  the  order  is  given,  of  the  purpose  for  which  the  article  is 
wanted,  the  buyer  relying  upon  the  seller's  judgment,  the  latter  impliedly  warrants 
that  the  thing  furnished  shall  be  reasonably  fit  and  proper  for  the  purpose  for  which 
it  is  [365]  required."  And  that  doctrine  is  sanctioned  by  the  subsequent  case  of 
Shepherd  v.  Pi/lms.  There,  the  defendant  sold  to  the  plaintiff  a  barge,  which  had  been 
built  by  the  defendant,  and  was  then  lying  alongside  his  wharf  (where  the  plaint  ill' 
had  seen  her)  not  completely  rigged  :  and  it  was  held,  that  a  warranty  was  implied 
that  the  barge  was  reasonably  fit  for  use;  and  that,  although  the  contract  was  in 
writing,  evidence  was  admissible  to  shew,  that,  in  consequence  of  the  defective  con- 
struction of  the  barge,  certain  cement,  which  the  plaintiff  was  conveying  therein,  was 
damaged,  and  the  plaintiff  incurred  expense  in  rendering  her  fit  for  the  purpose  of  his 
tirade,  a  purpose  to  which  the  defendant  knew,  at  the  time  of  the  contract,  she  was 
intended  to  lie  applied.  The  case  of  Chanter  v.  Hopkins  is  clearly  distinguishable  from 
the  present.  There,  the  order  was  expressly  given  for  the  plaintiff's  patent  apparatus  ; 
the  article  contracted  for  was  supplied  ;  and  there  clearly  was  no  implied  warranty  on 
the  part  of  the  patentee  that  it  was  tit  for  the  purpose  to  which  the  defendant  meant 
to  apply  it.  So,  Oliphmt  v.  Bayley  was  the  case  of  a  patent  machine  supplied  to  order. 
Here,  however,  then'  is  no  standard  to  which  appeal  can  be  made,  as  in  those  two 
cases.  [Erie,  J.  Oropholithe  is  quite  as  definite  as  the  articles  in  Chanter  v.  Hopkins 
and  Olipliant\.  Bayley.  The  reasoning  of  the  court  of  Exchequer  m  the  former  case 
would  have  been  equally  applicable,  had  the  order  been  for  Morison's  pills.]  The 
Order  was  for  properly  manufactured  oropholithe-  the  plaintiff  undertakes  to  supply 
genuine  oropholithe,  that  shall  lie  reasonably  lit  and  proper  for  the  purpose  to  which 
the  article  is  applicable ;  like  the  copper  sheathing  in  Jones  v.  Bright  (5  Bingh.  533, 
S  Moo.  &  P.  155).  [Erie,  .J.  How  do  you  affect  I  In-  contracts  made  iii  April  and 
July,   1843,  with  the  supposed  warranty   in  [366]  the  1 th   of   September  preceding  .' 

The  conversation  between  the  plaintiff  and  the  defendant's  architect  at  that  I 

when  the  prospectus  was  shewn,  resulted  in  nothing.  It  seems  to  me  to  fall  within 
the'  principle  which  excludes  all  preliminary  talk  about  a  contract.]  If  the  supply  had 
taken  place  at  that  time,  it  is  dear  there  would  ha\  e  been  an  implied  warranty  ;  and  the 
subsequent  supplies  must  necessarily  draw  down  to  them  the  same  implied  warranty. 
At  all  events,  il  was  evidence  that  ought  to  have  Keen  submitted  to  the  jury.  The 
cases  of  Morgan  v.  Richardson  (I  Campb.  t0,  n.),  Moggridge  v.  Jones  (II  East,  486, 
3  Campb.  38),  Solomon  v.  Vitamer  (I  Stark.  X.  I'.  C.  51),  Lewis  v.  Cosgrave(2  Taunt.  2), 
ami  Trickey  v.  Lame  (6  M.  &  W.  278),  amount  to  no  more  than  this  that  a  partial 
failure  of  consideration  is  oo  answer  to  an  action  upon  a  bill  of  exchange  or  promissory 

note.      If  the  defendant  has  received  sou onsider.it  ion,  he  must  resort   to  In-  remedy 

by  cross  action  ;  but,  if  he  has  received  no  benefit  at  all  from  the  contract)  i!  there  has 
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been  a  total  failure  of  consideration,  in  that  case  he  may  urge  it  as  a  defence  to  the 
action,  seeing  that,  if  he  resorted  to  a  cross  action,  he  must  recover  precisely  the  same 
amount  of  damages. 

Cur.  adv.  vult. 

TiNDAL  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  in  answer  to  a  declaration  by  the  drawer  and  payee  against  the 
acceptor  of  a  bill  of  exchange  for  251.  lis.,  the  defendant  paid  11.  lis.  into  court,  and 
pleaded,  as  to  231.  17s.,  parcel,  &c,  that  the  defendant  accepted  the  lull  in  considera- 
tion of  goods  called  oropholithe,  which  the  plaintiff  had  warranted  "lit  for  roofing  of 
buildings,''  but  which  were  not  so  ;  and  to  which  the  [367]  plaintiff  replied  de  injuria, 
&c.j  and  had  the  verdict,  on  the  direction  of  the  learned  judge  that  there  was  no 
evidence  to  be  left  to  the  jury  in  support  of  the  plea.  The  defendant  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  for  a  new  trial,  on  the 
ground  of  misdirection  :  and,  after  cause  shewn,  we  are  of  opinion  that  the  direction 
of  the  learned  judge  was  right. 

The  contract  for  the  goods  in  question  is  not  shewn  to  have  been  made  with  any 
reference  whatever  to  the  treaty  for  rooting  which  took  place  in  September,  1842, 
proved  by  the  witness  Hiscocks,  or  to  the  prospectus  which  had  been  delivered  to  the 
same  witness.  Of  the  goods  in  question,  one  parcel,  to  the  value  of  71.,  was  delivered 
in  April,  1843,  and  is  described  in  the  bill  of  parcels  delivered  by  the  plaintiff,  as 
"roofing'':  and  the  other  parcel,  to  the  value  of  161.  18s.  3d.,  was  delivered  in  duly, 
L843,  and  is  described  in  the  same  bill  as  "material."  There  was  no  other  evidence 
of  the  contract  for  the  goods  in  question  except  this  bill,  which  contained  one  other 
item,  for  goods  delivered  in  October,  1842,  and  therein  described  as  "flooring."  The 
woi'd  "material"  does  not  express  a  warranty  of  fitness  for  roofing  of  buildings  :  and, 
even  if  a  warranty  of  fitness  for  any  purpose  can  be  supposed  to  be  expressed  either  by 
"  flooring  "  or  "  roofing,"  and  the  word  "  material "  refers  to  what  was  sold  before,  still 
the  evidence  falls  short  of  the  point  to  be  proved,  as  there  is  nothing  to  shew  that 
the  "material"  was  sold  for  roofing  rather  than  flooring. 

The  plea,  therefore,  is  without  any  proof  as  to  161.  18s.  3d.,  part  of  the  sum  to 
which  it  is  pleaded,  and  consequently  it  fails  altogether  ;  and  the  rule  for  a  new  trial 
must  be  discharged. 

Rule  discharged. 


[368]     Bextley  v.  Goldthorp  and  Another.     Feb.  6,  1845. 

[S.  C.  2  I).  &  L.  795  ;  14  L.  J.  C.  P.  115  ;  9  Jur.  470.] 

A  declaration  in  case  for  infringement  of  a  patent,  set  out  the  proviso  for  making  the 
letters  patent  void  in  case  of  the  non-inrolment  of  a  specification  within  six  calendar 
months,  and  averred  performance  of  that  condition.  Plea,  that  the  patentee  "  did 
not  particularly  describe  and  ascertain  the  nature  of  the  alleged  invention,  and  in 
what  manner  the  same  was  to  be  performed,"  concluding  with  a  verification  : — Held, 
that  performance  of  the  condition  of  inrolment  was  properly  alleged  in  the  declara- 
tion, though  it  did  not  appear  on  the  face  of  the  declaration,  directly,  or  by  necessary 
implication,  that  the  six  months  allowed  for  the  inrolment  had  actually  expired 
before  action  brought. — Held,  also,  that  the  plea  improperly  concluded  with  a 
verification. 

Case.  The  declaration  stated,  that,  before  the  time  of  the  making  of  the  letters 
patent,  and  of  the  committing  of  the  grievances  by  the  defendants,  as  thereinafter 
mentioned,  one  Thornton  was  the  true  and  first  inventor  of  "certain  improvements  in 
machinery  or  apparatus  for  making  cards  for  carding  cotton  and  other  fibrous  sul>- 
stances  ;"  and  thereupon  Her  Majesty  Queen  Victoria,  on  the  21st  of  December,  in  the 
fifth  year  of  her  reign,  by  her  letters  patent,  duly  sealed  in  that  behalf  with  the  great 
seal  of  Great  Britain, — after  reciting  that  Thornton  had,  by  his  petition,  humbly 
represented  that  he  had  invented  "certain  improvements  in  machinery  or  apparatus 
for  making  cards  for  carding  cotton  and  other  fibrous  substances,"  that  he  was  the  first 
and  true  inventor  thereof,  and  that  the  said  invention  had  never  been  practised  or 
used  by  any  other  person  or  persons  whatsoever,  to  his  knowledge  or  belief — Her  said 
Majesty  did,  for  herself,  her  heirs  and  successors,  give  and  grant  unto  Thornton,  his 
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executors,  administrators,  and  assigns,  her  especial  licence,  &c,  that  Thornton,  his 
executors,  &c,  and  every  of  them,  by  himself  and  themselves,  or  by  his  and  their  deputy 
or  deputies,  servants  or  agents,  or  such  others  as  Thornton,  his  executors,  &c,  should 
at  any  time  agree  with,  and  no  others,  from  time  to  time,  and  at  all  times  thereafter, 
during  the  term  of  years  therein  expressed,  should,  and  lawfully  might,  make,  use, 
exercise,  [369]  and  vend  his  said  invention  within  that  part  of  her  United  Kingdom 
of,  &c,  called  England,  her  dominion  of  Wales,  and  town  of  Berwick-upon-Tweed, 
in  such  manner  as  to  Thornton,  his  executors,  &c,  or  any  of  them,  should,  in  his  or 
their  discretion  seem  meet ;  and  that  he,  Thornton,  his  executors,  &c,  should,  and 
lawfully  might,  have  and  enjoy  the  whole  profit,  benefit,  commodity,  and  advantage 
from  time  to  time  coming,  growing,  accruing,  and  arising  by  reason  of  the  said 
invention,  for  and  during  the  term  of  years  therein  mentioned,  to  have,  hold,  exercise, 
and  enjoy  the  said  licence,  &c,  thereinbefore  granted,  unto  Thornton,  his  executors, 
&C.,  for  and  during  and  unto  the  full  end  and  term  of  fourteen  years  from  the  date 
of  the  said  letters  patent,  according  to  the  statute  in  such  case  made  and  provided. 
And,  to  the  end  that  Thornton,  his  executors,  &c,  and  every  of  them,  might  have  and 
enjoy  the  full  benefit  and  the  sole  use  and  exercise  of  the  said  invention,  Her  said 
Majesty  did,  for  herself,  her  heirs  and  successors,  require,  and  strictly  command,  all 
and  every  person  and  persons,  bodies  politic  and  corporate,  and  all  other  her  subjects 
whatsoever,  of  what  estate,  quality,  degree,  name,  or  condition  soever  they  might 
be,  within  that  said  part  of  her  United  Kingdom,  that  neither  they  nor  any  of 
them,  at  any  time  during  the  continuance  of  the  said  term  of  fourteen  years,  either 
directly  or  indirectly,  should  make,  use,  or  put  in  practice  the  said  invention,  or  any 
part  of  the  same,  so  attained  unto  by  Thornton  as  aforesaid,  or  in  any  wise  counterfeit, 
imitate,  or  resemble  the  3ame,  or  should  make,  or  cause  to  be  made,  any  addition 
thereunto  or  subtraction  from  the  same,  whereby  to  pretend  himself  or  themselves  the 
inventor  or  inventors,  devisor  or  devisors  thereof,  without  the  licence,  consent,  or 
agreement  of  Thornton,  his  executors,  &c.,  in  writing  under  his  or  their  hands  and 
seals,  first  had  and  obtained  in  that  behalf,  upon  such  [370]  pains  ami  penalties  as 
could  or  might  be  justly  inflicted  on  such  offenders  for  their  contempt  of  that  her 
royal  command;  and  further  to  be  answerable  to  Thornton,  his  executors,  ifec., 
according  to  law,  for  his  and  their  damages  thereby  occasioned  :  and  that  in  the  said 
letters  patent  was  and  is  contained,  amongst  other  things,  a  proviso  that,  if  Thornton 
should  not  particularly  describe  and  ascertain  the  nature  of  the  said  invention,  and 
in  what  manner  the  same  was  to  be  performed,  by  an  instrument  in  writing  under  his 
hand  and  seal,  and  cause  the  same  to  be  iurolled  in  Her  Majesty's  high  court  of 
Chancery  within  six  calendar  months  next  and  immediately  after  the  date  of  the  said 
letters  patent,  then  the  said  letters  patent,  and  all  liberties  and  advantages  whatsoever 
thereby  granted,  should  utterly  cease,  determine,  ami  become  void  ;  as  by  the  inrol- 
ment  of  the  said  letters  patent,  then  remaining  of  record  in  Her  said  Majesty's  high 
court  of  Chancery,  would,  amongst  things,  nunc  fully  and  at  large  appear.  Averment* 
(h:il  Thornton  did  afterwards,  and  within  six  calendar  months  next  after  the  date  of 
the  said  letters  patent,  to  wit,  on  the  21st  of  June,  L842,  in  pursuance  of  the  proviso 
in  that  behalf  in  the  said  letters  patent  contained,  and  of  the  said  letters  patent,  by 
an  instrument  in  writing  under  his  hand  and  seal,  particularly  describe  and  ascertain 
the  nature  of  his  said  invention,  and  in  what  manner  the  same  was  to  be  and  might  be 
performed,  and  afterwards,  and  within  six  calendar  months  next  after  tin'  date  of  the 
said  letters  patent,  to  wit,  on  the  day  and  year  last  aforesaid,  cause  the  said  instrument 
in  writing  to  be  duly  iurolled  in  the  said  high  eourt  of  Chancery  at  \\  estminster  ;  as  by 
the  record  of  the  said  instrument  in  writing  now  remaining  and  of  record  in  the  aid 
court  fully  appears.  The  declaration  then  alleged  an  assignment  by  Thornton  of  all 
his  interest  in  the  patent  to  one  Joseph  \Villiani-[371]  son,  by  indenture  of  the  29th 
of  November,    1842,  and  a  similar  assignment  from   Williamson  bo  the  plaintiff,  by 

indenture  of  the  1st  of  May,  1843  ;  by  virtue  whereof  the  plaintiff  became  and  was, 
and  thenceforth  had  been  and  still  was,  possessed  of  the  said  letters  patent,  and 
of  all  the  powers,  privileges,  and  authorities  thereby  granted  for  the  said  term  :  ami 
then  alleged  for  breach,  that  the  defendant,  well  knowing  the  premises,  but  contriving, 
&c,  after  the  making  of  the  last  mentioned  indenture,  and  within  the  term  of  fourteen 
years  in  the  said  letters  patent  mentioned,  to ivit,  on  the  2nd  of  May,  1843,  and  on 
divers  other  days  and  times  between  thai  day  and  the  Commencement  of  the  suit,  and 
within  that  part  of  the  said  United  Kingdom  called  England,  unlawfully  and  unjustly, 
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without  the  leave,  licence,  consent,  or  agreement  of  the  plaintiff,  in  writing  under  his 
hand  and  seal,  or  otherwise,  for  that  purpose  had  and  obtained,  and  against  the  will 
of  ..the  plaintiff,  did  make,  use,  exercise,  and  vend  the  said  invention,  in  breach  of  the 
said  letters  patent,  and  against  the  privileges  so  thereby  granted  as  aforesaid  ;  and  also, 
on  the  several  and  respective  days  and  times  last  aforesaid,  within  that  part  of  the  said 
United  Kingdom  called  England,  unlawfully  and  unjustly,  without  the  leave,  licence, 
consent,  or  agreement  of  the  plaintiff  in  writing  under  his  hand  and  seal  for  that 
purpose  first  had  and  obtained,  and  against  the  will  of  the  plaintiff,  did  make,  use, 
and  put  in  practice  the  said  invention,  in  breach  of  the  said  letters  patent,  &c.  ;  and 
also,  on  the  several  and  respective  days  and  times  aforesaid,  within  that  part  of  the 
United  Kingdom  called  England,  unlawfully,  wrongfully,  and  unjustly,  without  the 
leave,  &c.,  of  the  plaintiff  under  his  hand  and  seal  for  that  purpose  first  had  and 
obtained,  and  against  the  will  of  the  plaintiff,  did  make,  use,  and  put  in  practice  a  part 
of  the  said  invention,  in  breach  of  the  said  letters  patent,  &c.  ;  and  also,  to  wit,  [372] 
on,  &c,  in  England  aforesaid,  wrongfully  and  unjustly,  without  the  leave,  &c,  of  the 
plaintiff  under  his  hand  and  seal  for  that  purpose  first  had  and  obtained,  and  against 
the  will  of  the  plaintiff,  did  counterfeit,  imitate,  and  resemble  the  said  invention,  in 
breach  of  the  said  letters  patent,  Arc.  ;  and  also,  to  wit,  on,  &c.  aforesaid,  within 
England  aforesaid,  unlawfully  and  unjustly,  without  the  leave,  &c,  of  the  plaintiff  in 
writing  under  his  hand  and  seal  in  that  behalf  first  had  and  obtained,  did  make,  and 
cause  to  be  made,  divers  additions  to  the  said  invention  and  subtractions  from  the 
same,  whereby  they  did  pretend  themselves  to  be  the  inventors  and  devisors  of  the 
said  invention,  in  breach  of  the  said  letters  patent,  and  against  the  privileges  so  thereby 
granted  as  aforesaid  ;  and  that,  by  means  of  the  committing  of  the  said  several 
grievances  by  the  defendants  as  aforesaid,  the  plaintiff  had  been  and  was  greatly  injured, 
and  had  lost  and  been  deprived  of  divers  great  gains  and  profits  which  he  might,  and 
otherwise  would,  have  derived  from  the  said  invention  and  letters  patent,  and  in 
respect  whereof  he  had  been  and  was  entitled  to  such  privileges  as  aforesaid,  and  had 
been  and  was  otherwise  damnified,  &c. 

The  defendants  pleaded,  seventhly,  that  Thornton  did  not  particularly  describe  and 
ascertain  the  nature  of  the  alleged  invention,  and  in  what  manner  the  same  was  to 
be  performed,  according  to  the  meaning  of  the  said  letters  patent :  concluding  with 
a  verification. 

Special  demurrer  ;  assigning  for  causes — that  the  plea  was  informal  and  insufficient, 
in  this,  to  wit,  that  it  neither  traversed  nor  confessed  and  avoided  any  material 
averment  of  the  declaration — that  it  was  ambiguous,  uncertain,  and  informal,  in  this, 
to  wit,  that,  whereas  the  plaintiff'  did  in  his  declaration  distinctly  aver  that  Thornton 
did,  after  the  making  of  the  said  letters  patent,  and  within  six  calendar  months  next 
after  the  date  of  the  same  letters  patent,  to  wit,  on  the  21st  of  June,  [373]  1842, 
by  an  instrument  in  writing  under  his  hand  and  seal  particularly  describe  and  ascertain 
the  nature  of  his  said  invention,  and  in  what  manner  the  same  was  to  be,  and  might 
be,  performed,  it  was  uncertain  whether  by  that  plea  the  defendants  intended  to 
traverse  the  said  averment  in  the  declaration,  or  to  confess  and  void  the  same  by 
force  and  virtue  of  some  new  matter  ;  that,  if  the  former,  then  the  plea  ought  to 
have  concluded  to  the  country,  and  not  witli  a  verification  ;  that,  if  the  latter,  then 
the  defendants  should  have  set  out  in  the  plea  such  new  matter  by  force  and  virtue 
whereof  they  sought  to  avoid  the  said  averment  in  the  declaration — that  the  plea  was 
informal  and  insufficient,  in  this,  that  it  tended  to  raise  a  question  of  law  as  to  the 
sufficiency  of  the  specification  or  instrument  in  writing  in  the  declaration  alleged  to 
have  been  inrolled,  and  yet  did  not  set  out  the  said  specification,  or  any  part  thereof, 
whereas  the  defendants  ought  in  that  plea  to  have  set  out  the  said  specification,  in 
order  that  the  court  might  be  able  to  judge  of  the  sufficiency  or  insufficiency  thereof— 
that  the  plea  tended  to  delay  and  to  unnecessary  prolixity  in  the  pleadings,  in  this, 
to  wit,  that,  inasmuch  as  the  above-mentioned  averment  in  the  declaration  was  material 
and  traversable,  the  defendants  ought,  if  they  intended  to  maintain  the  contrary 
thereof,  to  have  duly  and  properly  traversed  the  same,  and  not  to  have  pleaded  the 
contrary  thereof  in  the  form  of,  and  pretending  the  same  to  be,  new  matter — that  the 
plea  was  informal,  in  this,  that  it  ought  to  have  concluded  to  the  country,  and  not 
with  a  verification — that  the  plea  was  uncertain,  informal,  and  insufficient,  in  this, 
that  it  was  a  circuitous  and  argumentative  traverse  of  a  material  allegation  in  the 
declaration,  and  also  in    this,  that  it  did  not  state  with  sufficient  or  any   certainty 
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whether  the  instrument  in  writing  alleged  in  the  declaration  to  have  been  inrolled 
was  admitted  or  denied  to  be  a  sufficient  [374]  compliance  with  the  proviso,  and  also 
in  this,  that  it  did  not  state  with  sufficient  or  any  certainty  whether  the  instrument 
in  writing  by  which  the  plaintiff  alleged  that  Thornton  did  particularly  describe  and 
ascertain  the  nature  of  the  said  invention,  and  in  what  manner  the  same  was  to  be 
performed,  was  admitted  or  denied  to  have  been  inrolled  as  alleged — that  it  did  not 
appear  by  the  plea  that  there  was  any  proviso  or  condition  in  the  letters  patent 
whereby  it  was  required  that  Thornton  should  particularly  describe  and  ascertain  the 
nature  of  the  said  invention,  and  in  what  manner  the  same  was  to  be  performed — 
that  it  did  not  appear  with  sufficient  or  any  certainty  in  and  by  the  plea  what  was 
the  meaning  of  the  letters  patent — that  the  plea  was  a  circuitous  and  argumentative 
traverse  of  the  compliance  with  the  condition  and  proviso  of  the  letters  patent  set 
forth  in  the  declaration  and  averred  to  have  been  performed  and  complied  with. 

The  defendants  joined  in  demurrer. 

Channell,  Serjt.,  in  support  of  the  demurrer.  The  plea  seeks  to  compel  the 
plaintiff  to  set  out  the  specification  on  the  record,  as  was  attempted  to  be  done  by  the 
defendant  in  the  recent  case  of  Muni:  v.  Foster  (6  Mann.  &  Gr.  73-1,  7  Scott,  N.  R.  471, 
1  Dowl.  &  L.  737).  There,  in  case  for  infringing  a  patent,  the  declaration,  after 
setting  out  the  letters  patent,  with  the  usual  proviso  for  making  it  void  in  case  of  the 
uon-inrolment  of  a  specification  within  six  calendar  months,  alleged  that  the  plaintiff 
did,  in  pursuance  of  the  proviso  and  of  the  letters  patent,  by  an  instrument  in  writing 
under  his  hand  and  seal,  particularly  describe  and  ascertain  the  nature  of  his  said 
invention,  and  in  what  manner  the  same  was  to  be,  and  might  lie,  performed,  and 
afterwards,  and  within  six  calendar  months  next  after  the  date  of  the  letters  patent, 
cause  the  said  instrument  in  writing  [375]  to  be  inrolled  in  Chancery  :  the  [ilea averred 
that  the  plaintiff  caused  to  be  inrolled  in  Chancery,  within  six  calendar  months  after 
the  date  of  the  letters  patent,  to  wit,  on,  &c,  a  certain  instrument  in  writing  in  the 
words  and  to  the  effect  following — setting  it  out  in  luec  verba — and  that  the  plaintiff 
caused  to  be  inrolled  in  Chancery,  within  six  months  after  the  date  of  the  letters 
patent,  no  instrument  in  writing  other  than  ami  except  the  said  instrument  in  writing 
thereinbefore  set  forth  and  contained  ;  whereby  and  by  reason  of  the  premises  the 
said  letters  patent  in  the  declaration  mentioned  ceased  and  determined,  and  became 
and  were  and  still  are  of  no  force  and  effect — concluding  with  a  verification.  On 
special  demurrer,  the  plea  was  held  bad,  upon  the  ground  that  it  was  an  argumentative 
traverse  of  the  enrolment  alleged  in  the  declaration.  So,  here,  the  plaintiff  was 
bound,  in  order  to  satisfy  the  condition  of  the  grant,  to  allege  due  inrolment  of  a 
Specification.  As  the  plea  traverses  that  allegation,  it  ought  to  have  concluded  to  the 
country,  and  not  with  a  verification.  The  objection  of  uncertainty  is  also  well  founded. 
The  court  called  on 

Manning,  Serjt.,  to  support  the  plea(a).  The  plea  in  question  aeed  not  have 
Concluded  with  a  verification,  for  the  reason  given  ill  Co.  Lit.  303  a.,  and  also  in 
Milhirr  \.  CmwdaU,  (1  Show.  3:38),  and  Bodenham  v.  Hill  (7  M.  &  W.  274,  8  Dowl. 
P.  C.  862),  namely,  because  a  negative  cannot  be  proved.  Formerly,  it  would  have 
concluded  with  a  prayer  of  judgment;  for,  the  allegation  of  which  it  is  a  traverse, 
ought  not  to  have  [376]  appeared  in  the  declaration  :  but  such  prayer  is  now  unneces 
wry  (Keg.  Cen.  II.  'I'.  I  \V.  I,  reg.  '■»).  There  is  a  distinction  between  a  }H.i\  iso and  an 
exception:  in  the  ease  of  a  proviso,  the  allegation  of  a  breach  of  it  must  come  from 
the  part)-  relying  upon  it  (notes  to  Thwsby  \.  1'hinl,  I  Wins.  Saund.  233,  n.  (2),  and 
233  l..,  n.  (./)>.  Such  was  the  doct  rinc  laid  down  by  Lord  Ellen  borough  in  Homll  \. 
Richards  ( 1 1  Mast,  633).  Supposing  if  to  be  a  condition,  the  allegation  6f  its  existence, 
or  of  the  performance  of  it,  do  not  properly  come  mi  t  lie  part  oi  I  lie  plaintiff,  because 
it  is  a  condition  subsequent ;  see  the  cases  cited  in  Wymu  v.  Wymm  (2  Mann.  .V  (Jr.  8, 
'■!■  Scott,  N.  R.  i>7.S).  There  could  be  no  necessity  tor  averring  in  the  declaration  that 
Hie  specification  was  inrolled  within  the  six  months  allowed  for  thai  purpose,  inasmuch 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were  as  follow  : 
— "The  defendants  will  contend  that  the  seventh  plea  is  good  in  law;  and  that  the 
conclusion  with  a  verification  is  proper,  as  being  a  traverse  of  more  than  is  alleged  in 
the  declaration,  and  necessary  in  order  to  allow  the  plaint  ill'  an  opportunity  of  set 

forth  in  his  replication  the  specification,  i der  that  the  court  might  judge  ol  its 

sufficiency." 

c.  i*.  xin. — la* 
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as  it  does  not  appear  upon  the  face  of  the  declaration,  that  the  six  months  had  elapsed 
before  the  commencement  of  the  action  ;  the  precise  dates  being  immaterial  and  being 
laid  under  a  videlicet.  Besides,  the  traverse  here  is  much  wider  than  the  allegation 
in  the  declaration.  It  denies  that  the  plaintiff  ever  did  at  any  time  particularly 
describe  and  ascertain  the  nature  of  the  alleged  invention,  and  in  what  manner  the 
same  was  to  be  performed  ;  and  therefore  the  plea  properly  concludes  to  the  court. 
[Maule,  .T.  The  plea  must  be  taken  with  reference  to  the  proviso  itself,  and  not  with 
reference  to  the  allegation  of  performance  in  the  declaration.  Tindal,  C.  J.  I  see  no 
substantial  difference  between  the  allegation  of  the  proviso  in  the  declaration  and  the 
traverse  of  it  in  this  plea.]  In  actions  upon  awards,  if  the  defendant  pleads  no  award 
made,  it  is  usual  for  him  to  conclude  to  the  court,  and  not  to  the  country,  in  order 
to  give  the  plaintiff  an  opportunity  of  setting  out  the  award.  So,  here,  this  plea  is 
framed  for  the  pur-[377]-pose  of  giving  the  plaintiff  an  opportunity  of  setting  out  the 
specification  in  his  replication. 

Channel],  Serjt.,  in  reply.  The  form  of  declaration  adopted  here  is  in  conformity 
with  all  the  precedents.  [Tindal,  C.  J.  I  certainly  never  saw  a  declaration  without 
this  allegation.  The  proviso  was  introduced  into  the  grant  by  the  attorney-general 
in  the  reign  of  Queen  Anne.]  Where  the  plea  introduces  no  new  matter,  it  must 
always  conclude  to  the  country.  The  proviso  here  is  not  in  the  nature  of  a  condition 
subsequent :  inrolment  is  essential  to  give  the  grantee  any  right  at  all.  [Erie,  J. 
Has  not  the  patentee  a  vested  interest  in  the  subject-matter  of  the  patent  before  the 
inrolment'!]  That  has  been  doubted.  [Maule,  J.  It  would  be  a  strong  thing  to 
say  that  a  patentee  could  not  maintain  an  action  for  an  infringement  before  inrolment 
of  the  specification.]  No  authority  can  be  cited  to  shew  that  this  is  in  the  nature  of 
a  condition  subsequent,  in  the  sense  contended  for  on  the  part  of  the  defendant. 

Tindal,  C.  J.  We  will  look  into  the  cases  as  to  conditions  subsequent  that  have 
been  referred  to  by  my  brother  Manning,  to  see  whether  or  not  his  argument  is  well 
founded. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  question  in  this  case  is,  whether  the  seventh  plea  ought  to  have  concluded 
to  the  country  :  and  this  question  depends  on  the  consideration — whether  the  aver- 
ment in  the  declaration,  which  that  plea  does  in  terms  deny,  was  a  material  averment 
on  the  part  of  the  plaintiff;  for,  if  material,  it  follows,  from  the  ordinary  rules  of 
pleading,  that,  as  the  plea  distinctly  denies  it,  there  could  be  no  other  issue  raised  by 
compelling  the  plaintiff  to  plead  [378]  over,  and  consequently  the  defendants  were 
bound  to  conclude  their  traverse  to  the  country.  And  we  are  of  opinion  that  the 
averment  in  the  declaration  is  material. 

The  first  objection  taken  was,  that  the  proviso  or  condition  contained  in  the  letters 
patent  is  a  condition  subsequent  only ;  that  the  plaintiff  has  no  necessity  to  allege 
performance  of  it ;  and  that  the  allegation  of  non-performance  must  come  properly 
from  the  other  side.  But  the  obvious  meaning  of  this  condition  appears  to  us  to  be, 
that,  if  the  grantee  of  the  letter's  patent  lets  the  six  months  elapse  without  inrolling 
the  specification,  the  letters  patent  shall  cease,  determine,  and  become  void,  if  not 
from  the  date  of  the  letters  patent,  at  least  from  the  expiration  of  the  six  months. 
But  this  point  has  been  already  settled  and  determined  by  the  court  in  the  case  of 
Muntz  v.  Foster. 

It  was  secondly  objected  by  the  defendants,  that,  as  it  does  not  appear  on  the 
face  of  the  declaration  that  the  six  months  allowed  for  inrolling  the  specification  had 
actually  expired  before  the  action  was  brought,  so  there  could  be  no  necessity  for  the 
averment  that  such  specification  had  been  inrolled.  But  we  think  it  is  a  sufficient 
answer  to  this  observation,  that,  if  this  averment  were  omitted,  the  plaintiff's  right 
to  sue  as  an  assignee  of  the  patent  would  be  left  in  doubt  and  uncertainty  ;  inasmuch 
as  it  would  neither  appear  that  the  six  months  had  elapsed,  and  the  specification  had 
been  actually  inrolled,  nor  that  the  action  was  brought  for  a  breach  of  the  privilege 
granted,  within  the  six  months  next  following  the  date  of  the  letters  patent.  The 
declaration  in  that  case  might  have  been  held  bad,  for  uncertainty ;  and  we 
therefore  think  an  averment  which  prevents  that  consequence,  cannot  be  considered 
as  immaterial. 

It  was  lastly  argued,  that  the  conclusion  of  the  plea  with  a  verification  was  proper 
in  this  case  :  inasmuch  as  the  traverse  is  larger  than  the  allegation  in  the  declaration, 
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namely,  that  it  contains  a  denial  that  the  plaintiH' [379]  ever  did  at  any  time  partieu 
larly  describe  the  invention,  not  being  pleaded  with  a  modo  ac  forma,  so  as  to  meet 
the  particular  averment  in  the  declaration.  But  to  this  it  appears  an  answer,  that 
it  is  alleged  in  the  plea  that  the  grantee  of  the  letters  patent  did  not  particularly 
describe  and  ascertain  the  nature  of  his  invention  "according  to  the  meaning  of  the 
Baid  letters  patent  ;  "  and,  upon  referring  to  the  declaration,  it  appears  that  a  specifica- 
tion is  therein  alleged  to  have  been  filed,  which  is,  upon  the  face  of  it,  according  to 
the  meaning  of  the  said  letters  patent;  so  that,  in  substance,  the  plea  is  the  same  as 
if  it  had  been  denied  the  averment  modo  ac  forma. 

We  therefore  think  that  the  plea  concludes  improperly  to  the  court,  and  that  the 
judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


I. inn   u.  Thornton.     Feb.  (i,  1845. 

[S.  C.  14  L.  J.  C.  P.  161  ;  9  -fur.  350.     See  In  re  Harcourt,  1883,  :;i  W.  R.  580; 
Cochrane  v.  Moore,  1890,  25  Q.  B.  D.  (!:.'.] 

A  grant  of  goods  which  are  not  in  existence,  or  which  do  not  belong  to  the  grantor 
at  the  time  of  executing  the  deed,  is  void,  unless  the  grantor  ratify  the  grant  by 
Mime  act  done  by  him  with  that  view,  after  he  has  acquired  the  property  therein. 

Trover,  for  bread,  Hour,  household  furniture,  &c. 

The  defendant   pleaded,  as  to  all  except  the  bread  and   Hour,  first,  not  guilty, 

■ fly,  mil    possessed,  and,  thirdly,  leave  and   licence;   and,  as  to  the   excepted 

articles,  fourthly,  payment  into  court  of  "is. 

The  cause  was  tried  before  Patteson,  J.,  at  the  last  spring  assizes  for  tin,'  county 
"I  Bucks. 

By  a  deed  poll  bearing  date  the  4th  of  August,  1843,  it  was  witnessed  that  the 
plaintiff,  who  had  carried  on  the  business  of  a  baker  at  Stoncy-Stratford,  in  considera- 
tion of  1121.  lis.  6d.,  lent  to  him  by  the  defendant,  a  meal-man,  bargained,  sold,  and 
delivered  unto  the  defendant  "all  and  singular  his  goods,  household  furniture,  plate, 
linen,  china,  stock  and  inplcnieuts  in  trade,  and  other  ett'ects  whatsoever,  then  remain- 
ing and  being,  or  which  [380]  should  at  any  time  thereafter  remain  and  be  in,  upon, 
or  about  his  dwelling  house  at  Stoney  Stratford  aforesaid,  and  also  all  other  his  elicits 
'  I  'Hi  here  ;  "  and  that  the  defendant,  in  the  month  of  October  following,  under  colour 
of  this  assignment,  seized  all  the  goods  then  upon  the  premises,  and,  amongst  them, 
certain  goods  which  were  not  upon  the  premises  or  in  the  plaintiffs  possession  at  the 
time  of  the  execution  of  the  deed  poll,  but  were  goods  acquired  by  tin'  plaintiff  after 
Wards,  and  were  upon  the  premises  at  the  lime  of  the  seizure. 

On  the  part  of  the  defendant  it  was  contended  that  the  bill  of  sale  covered  all 

■J, Is  of  the  grantor  that  might  be  upon  the  premises  at  the  time  of  the  seizure,  whether 

were  at  the  ti of  the  execution  of  the  hill  of  sale  or  not.     For  the  plaintiff,  it  was 

insisted  thai  the  grant  could  only  operate  upon  goods  which  he  had  actually  or 
potentially  at  the  time  the  grant  was  made 

(Jnder  the  direction  of  the  learned  judge,  the  jury  found  for  the  plaintill'  on  the 
lii  i  and  third  issues,  and  for  the  defendant  on  the  second  and  fourth;  leave  being 

re  erved  to  the  plaintiff  to  move  to  cuter  a  verdict  on  t  he  sec I  issue,  n  ii  h  51.  damages, 

the  estimated  value  of  the  goods  seized  that  were  not  in  his  possession  at  the  time  ol 
the  execution  of  the  bill  of  sale,  in  the  evenl  of  the  court  being  of  opinion  that  the 
bill  of  sale  did  not  justify  the  seizure  of  i  hose  good  i. 

Bj  les,  Scrjt.,  in  Easter  term  last,  accordingly  obtained  a  rule  nisi.     I  fe  submitted 

thai  the  l 'ill  of  sale  could  not  operate  to  convej  to  the  defendant  g Is  of  which  the 

grantor  was  not,  al  the  time  ol  executing  it,  possessed,  actually  or  potentially  ;  citing 
1 1  Viner's  Abridgment,  tit.  Grants  (p.  50),  Sheppard  i  Doucb  tone  (tit.  Grant,  p.  241), 
Perkins  (.:.:  65,  90),  and  Grantham  v.  Eawley  (Hobart,  132). 

[381]  Channel!,  Serjt.  (with  whom  was  Gunning),  in  Trinity  term  mewed  cause. 

The  words  of  the  bill  of  sale  are  large  enough  to  convey  alt  61  aciptirci  I  properly; 
and  it  evidently  was  not  the  intention  of  the  parties  that  the  security  should  be  limited 
I"  property  ill  the  plaintiffs  possession  at   the  lime  of    its  execution.       A   bill  of    sale  of 

goods,  made  for  a  valuable  consideration,  though  unaccompanied  with  the  possessi 
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is  valid  as  against  the  vendor,  and  also  as  against  a  creditor  with  whose  knowledge 
and  assent  it  was  given:  Steel  v.  Broun  (1  Taunt.  381).  In  lion*  v.  Small/piece  (2  B. 
&  Aid.  551),  it  was  held,  upon  the  authority  of  Burnt  v.  Markham  (2  Marsh.  532),  that 
a  verbal  gift  of  a  chattel,  without  actual  delivery,  does  not  pass  the  property  to  the 
donee.  Abbott,  C.  J.,  there  said:  "By  the  law  of  England,  in  order  to  transfer 
property  by  gift,  there  must  either  be  a  deed  or  instrument  of  gift,  or  there  must  lie 
an  actual  delivery  of  the  thing  to  the  donee  "  (J).  Here,  one  of  those  requisites  is 
complied  with,  the  conveyance  being  by  deed  ;  in  which  case  delivery  is  not  necessary. 
[Maule,  J.  I  have  always  thought  Lord  Tenterden's  opinion  in  Irons  v.  SmaOpiece 
[382]  very  remarkable:  he  speaks  of  a  "deed  or  instrument  of  gift,"  leaving  it  to  lie 
inferred  that  the  assignment  might  be  otherwise  than  by  deed.]  There  are  many  cases 
of  sales  in  which  delivery  is  dispensed  with  ;  that  of  a  ship  at  sea,  for  instance  : 
Atkinson  v.  Mating  (2  T.  R.  462).  In  a  case  which  will  probably  be  relied  on  by  the 
other  side,  Tapfield  v.  Hilhwtii  (6  Mann.  &  Gr.  245,  6  Scott.  X.  P.  '.HIT),  the  plaintiff, 
a  publican,  assigned  by  way  of  mortgage,  "all  and  singular  the  household  furniture, 
plate,  &c,  stock  in  trade,  goods,  chattels,  and  effects  of  him  the  mortgagor,  in,  upon, 
about,  or  belonging  to  all  that  inn,  &C.,  and  also  the  tap,  yard,  stables,  buildings,  and 
premises  adjoining  or  belonging  thereto,  as  the  same  then  were  in  the  tenure  or 
occupation  of  the  mortgagor,"  &C.  ;  and  the  clause  of  re-entry  impowered  the  mort- 
gagees, in  ease  of  default,  "to  take,  possess,  hold,  and  enjoy  all  and  every  the  g Is, 

chattels,  effects,  and  premises,  to  and  for  their  own  absolute  use  and  benefit.''  It  was 
held  that  by  this  deed  only  the  property  and  effects  that  were  upon  the  premises  at 
the  time  of  its  execution  passed  :  but  the  court  threw  out  an  intimation  of  opinion 
that  the  deed  might  have  been  so  framed  as  to  pass  after-acquired  property. 

Byles,  Serjt.  (with  whom  was  Power),  in  support  of  the  rule.  There  is  no  ease  to 
justify  the  extrajudicial  opinion  thrown  out  by  the  court  in  Tapfield  v.  Hillrnan. 
Property  that  is  not  in  the  possession  of  the  grantor,  or  not  in  existence  at  the  date 
of  the  grant,  whatever  be  t he  terms  of  the  instrument,  cannot  pass  by.  The  authori- 
ties are  distinct  to  this  effect.  In  Perkins  (title  Grant,  §  65),  it  is  said  :  "  It  is  a 
common  learning  in  the  law,  that  a  man  cannot  grant  or  charge  that  which  he  hath 
not;  and,  therefore,  if  a  man  grant  a  rent-charge  out  of  the  manor  of  Dale,  and  in 
truth  he  [383]  hath  nothing  in  that  manor,  and  after  he  purchases  the  same  manor, 
yet  he  shall  hold  it  discharged."  It  has  indeed  been  held  that  a  man  may  grant 
personal  property  of  which  he  is  potentially,  though  not  actually  possessed.  Thus,  in 
Perkins  (a),  it  is  laid  down  that  "  A  parson  of  a  church  may  grant  his  tithes  for  years  ; 
and  yet  they  are  not  in  him  at  the  time.  But,  if  lord  ami  tenant  be,  the  lord  cannot 
grant  the  wardship  of  the  heir  of  the  tenant  while  the  tenant  is  living.  But,  it'  a 
man  grant  to  me  all  the  wool  of  his  sheep  for  seven  years,  the  grant  is  good."  To  the 
same  effect  is  the  dictum  of  Lord  Hobart  in  Grantham  v.  Kaidey  (Hob.  132):  "A 
parson  may  grant  all  the  tithe-wool  that  he  shall  have  in  such  a  year  ;  yet,  perhaps, 
he  shall  have  none  :  but  a  man  cannot  grant  all  the  wool  that  shall  grow  upon  his 
sheep  that  he  shall  buy  hereafter,  for  there  he  hath  it  neither  actually  or  potentially 

(d)  With  respect  to  doiiationes  inter  vivos,  gifts  by  parol  are  revocable  and  incom- 
plete, until  acceptance  (i.e.  acquiescence  in  the  gift)  by  the  donee,  but  gifts  by  deed 
are  perfect  and  complete,  and  vest  the  property  in  the  donee,  until  disclaimer  (which 
disclaimer  may  lie  by  parol,  Shepp.  Touchst.  285)  ;  and  after  acceptance,  in  the  former 
case,  and  until  disclaimer  in  the  latter,  the  property  vests  in  the  donee,  without  any 
delivery.  Perk.  tit.  Grant,  57,  2  Poll.  Abr.  tit.  Grants  (X.),  Com.  Dig.  tit.  Biens 
(I ).  2).  So,  in  the  Code  Civil,  No.  938,  it  is  said  "  a  donetio  inter  vivos,  duly  accepted, 
shall  be  perfect  by  the  sole  consent  of  the  parties;  and  the  property  in  the  articles 
so  given  shall  be  transferred  to  the  donee,  without  the  necessity  of  any  other 
delivery." 

But,  upon  a  donatio  mortis  causa,  the  property  does  not  vest  in  the  donee  with- 
out delivery,  Smith  v.  SutitJ/,  2  Stra.  955  ;  Buuii  v.  MarkJiam,  2  Marshall,  532.  In 
Irons  v.  Smallpiece,  had  not  these  distinctions  been  overlooked,  a  rule  would  no  doubt 
have  been  granted.  And  see  2  Mann.  &  Gr.  691  (a).  The  donatio  mortis  causa  is 
not  recognised  in  France ;  vide  Code  Civil,  No.  89:1. 

(a)  Title  Grant,  §  90,  citing  H.  38  Ed.  3,  fo.  6  ;  P.  24  E.  3,  fo.  25  ;  M.  30  Hen.  6. 
Fitz.  Abr.  Graunt,  pi.  91.     And  see  Fitz.  Abr.  tit.  Graunt,  pi.  65  ;  tit.  Jurisd.  pi.  43. 
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(2  RolL  Abr.    is,  tit.  Grants  (M),  pi.  4,  5).     In  Sheppard's  Touchstone  (title  Grant, 

p.  "-'41),  speaking  of  chattels  personal  that  may  or  may  not  be  the  subjects  of  giant, 
it  is  said:  "Also  trees,  grass,  and  corn  growing  and  standing  upon  the  ground,  fruit 
upon  the  trees  (e),  wool  upon  the  sheep's  back,  are  grantable  (g).  But  a  man  cannot 
grant  the  wool,  &c,  which  shall  grow  on  the  sheep  he  shall  have.  Hob.  179.  And 
yet  a  parson  may  grant  all  the  tithes  of  wool  which  shall  arise  in  such  a  year,  although 
none  may  arise;  for,  the  tithes,  although  not  the  wool,  are  potentially  in  the  parson. 

2  Roll.  48,  pi.  20."  In  Bacon's  Maxims  (Reg.  14),  it  is  said  :  "  Licet  dispositio  de 
iiiteresse  futuro  sit  inutilis,  tamen  potest  fieri  declaratio  pnecedens,  quae  sortiatur 
affectum  [384]  interveniente  novo  actu."  The  instances  that  are  given  shew  that  the 
present  is  not  a  case  to  which  that  rule  can  apply.  "The  law  doth  not  allow  of 
giants,  except  there  be  a  foundation  of  an  interest  in  the  grantor;  for,  the  law  will 
not  accept  of  grants  of  titles  or  of  things  in  action  which  are  imperfect  interests  ; 
much  less  will  it  allow  a  man  to  grant  or  incumber  that  which  is  no  interest  at  all,  but 
merely  future.  But,  of  declarations  precedent  before  any  interest  vested  the  law  doth 
allow,  but  with  this  difference,  so  that  there  be  some  new  act  or  conveyance  to  give 
lite  and  vigour  to  the  declaration  precedent.  Now,  the  best  rule  of  distinction  between 
grants  and  declarations  is,  that  grants  are  never  countermandable,  not  in  respect  of 
the  nature  of  the  conveyance  or  instrument,  though  sometimes  in  respect  of  the 
interest  granted  they  are,  whereas  declarations  evermore  are  countermandable  in  their 
natures."  If  a  man  may  grant  all  the  goods  that  may  come  to  his  possession  within 
;i  limited  period,  why  may  he  not  grant  all  the  personal  property  that  he  may  ever 
have  1  The  court  will  hesitate  before  they  hold  that  this  can  be  done.  When  did 
this  deed  operate  to  the  extent  now  contended  for?  Clearly  not  at  the  time  of  its 
execution;  and  yet  such  undoubtedly  was  the  intention  of  the  parties.  Suppose  the 
grantor  had  sold  the  goods  otherwise  than  in  market  overt,  could  the  grantee  have 
followed  them?  [Coltman,  J.  The  grantor  might  he  the  agent  of  the  grantee  for 
that  purpose.  Tindal,  0.  J.  A  bankrupt  continuing  his  trade  after  an  act  of  bank- 
ruptcy committed,  has  been  held  to  be,  for  this  purpose,  the  agent  of  the  assignees.] 
No  ease  has  been  cited  in  opposition  to  the  authorities  referred  to,  and  which  clearly 
shew  that  chattels  neither  actually  nor  potentially  in  the  possession  of  the  grantor  at 
the  time  of  the  grant,  do  not  pass  thereby. 

Cur.  adv.  vult. 

[385]  TlNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trover  and  conversion,  to  which  the  defendant,  amongst  other 
pleas,  pleaded,  that,  except  as  to  certain  goods  specified  in  the  plea,  the  plaintiff  was 
not   possessed  as  of  bis  own  property  ;  upon  which  plea  issue  was  joined  ;  and  the 

Only    question    at    the    trial    was,  whether    certain   goods,  not    included   A Qgsl    those 

excepted  in  the  plea,  were,  at  the  time  of  the  conversion,  the  property  of  the  plaintiff. 

It  appeared  at  the  trial  thai  the  plaintiff  did,  by  a  deed-poll,  dated  the  4th  of 

August,  1843,  in  consideration  of  a  sum  of  money  lenl  and  advanced  to  him  by  the 

defendant,  "bargain,  sell,  and  deliver  unto  the  defendant,  all  and  singular  his  goods, 

household  furniture,  plate,  linen,  china,  stock  and  implements  ill  trade,  and  other 
effects  whatsoever,  then  remaining  and  being,  or  which  should  at  any  time  thereafter 
remain  and  be,  in,  upon,  or  about  his  dwelling  house  at  Sloney  St  ration!  aforesaid, 
and    also    all    Other    his    effects    elsewhere."      The    goods    in    dispute    were    not    g Is 

"  remaining  and  being  on  the  premises "  at  the  tii f  the  execution  of  the  deed  of 

bargain  and  sale,  but  were  goods  which  had  become  the  property  of  the  plaintiff, 

and  had  also  been  brought  upon  the  premises,  subsequently  to  tl seoution  of  thai 

instrument,  and  were  remaining  thereon  at  the  lime  of  the  seizure  under  the  bill 
of  sale. 

Under  these  circumstances,  ii  was itended  by  the  defendant's  oounsel,  that  the 

bill  of  sale  covered  these  goods,  as  being  goods  remaining  and  being  in  or  u| the 

dwelling  house  at  the  time  of  the  seizure  :  and  the  question  is,  whether  the  property 

in  these  goods   passed    under   this   bill   of  sale.      It    is   not   a   quest  ion  whether  a  d I 

might  not  have  1 n  so  framed  as  to  have  given  the  defend, mi  a  power  of  seizing  the 

future  personal  goods  of  the  plaintiff,  as  they  should  be  acquired  by  [386]  him,  and 

(e)  Mr.  Preston  adds:  "see  stat.  6  &  6  Eld  6,  c.  L9;  Hadham's  case,  3  [nst.  197, 

I    Last,    Hi7,    I2C.    I,  c.   71." 

(</)  Mr.  Preston  adds:   "provided  they  are  potentially  in  the  grantor.      Hob.  132." 
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brought  on  the  premises,  in  satisfaction  of  the  debt ;  but  the  question  before  us  arises 
on  a  plea  which  puts  in  issue  the  property  in  the  goods,  and  nothing  else ;  and  it 
amounts  to  this,  whether,  by  law,  a  deed  of  bargain  and  sale  of  goods  can  pass  the 
property  in  goods  which  are  not  in  existence,  or,  at  all  events,  which  are  not  belonging 
to  the  grantor,  at  the  time  of  executing  the  deed. 

On  the  part  of  the  plaintiff,  the  authorities  were  stnmg  to  shew  that  no  personal 
property  could  pass  by  grant,  other  than  that  which  belonged  to  the  grantor  at  the 
time  of  the  execution  of  the  deed.  Perkins  (tit.  Grants,  S  65)  says,  "It  is  a  common 
learning  in  the  law,  that  a  man  cannot  grant  or  charge  that  which  he  hath  not."  So, 
in  Hobart's  Keports  (page  132),  it  is  laid  down,  that  "a  man  cannot  grant  all  the 
wool  that  shall  grow  upon  his  sheep  that  he  shall  buy  hereafter;  for,  there  he  hath 
it  neither  actually  nor  potentially'' — a  distinction  which  seems  to  be  adopted  by 
Perkins  (tit.  Grants,  §  90)  "that,  if  a  man  grants  unto  me  all  the  wool  of  his  sheep 
for  seven  years,  the  grant  is  good."  By  which  is  evidently  intended,  the  wool  of 
sheep  which  the  grantor  at  that  time  has.  And,  still  further,  the  plaintiff  relied  on 
the  authority  of  Bacon's  Maxims  (reg.  14):  "  Licet  dispositio  de  interesse  future  sit 
inntilis,  tamen  potest  fieri  declaratio  prsecedens,  qua?  sortiatur  effectum,  interveniente 
novo  actu."  Upon  which  it  is  to  be  observed,  that  Lord  Bacon  takes  the  first  branch 
of  the  maxim,  namely,  that  a  disposition  of  after-acquired  property  is  altogether 
inoperative,  as  a  proposition  of  law  that  is  to  lie  considered  as  beyond  dispute  ;  and 
only  labours  t(i  establish  the  second  branch  of  the  maxim,  namely,  that  such  disposi- 
tion may  be  considered  as  a  declaration  precedent,  which  derives  its  effect  from  [387] 
some  new  act  of  the  party  after  the  property  is  acquired  ;  for,  he  says,  "  The  law 
doth  not  allow  of  grants,  except  there  be  a  foundation  of  interest  in  the  grantor;  for, 
the  law  will  not  accept  of  grants  of  titles,  or  of  things  in  action,  which  are  imperfect 
interests,  much  less  will  it  allow  a  man  to  grant  or  incumber  that  which  is  no  interest 
at  all,  but  merely  future." 

The  principal  contention  on  the  part  of  the  defendant  was,  that  the  facts  of  this 
case  brought  it  within  the  exception  in  Lord  Bacon's  rule  ;  that  the  bringing  of  these 
goods  on  to  the  premises  of  the  plaintiff,  where  they  were  seised,  at  a  time  subsequent 
to  the  execution  of  the  bill  of  sale,  was  the  new  act  done  by  the  plaintiff  which  gave 
the  declaration  contained  in  the  previous  bill  of  sale,  its  effect.  But  to  this  it  appears 
to  us  to  be  an  answer,  that  the  evidence  at  the  trial  is  altogether  silent  upon  the 
circumstances  which  accompanied  the  bringing  of  the  goods  on  the  premises  ;  so  that 
it  is  impossible  to  say  whether  it  was  the  act  of  the  plaintiff  or  not.  And,  further, 
the  new  act  which  Bacon  relies  upon,  appears,  in  all  the  instances  which  he  puts,  to 
be  an  act  done  by  the  grantor  for  the  avowed  object  and  with  the  view  of  carrying 
the  former  grant  or  disposition  into  effect.  Lord  Bacon's  language  is,  "there  must 
be  some  new  act  or  conveyance,  to  give  life  and  vigour  to  the  declaration  precedent ; " 
which  evidently  imports  more  than  the  simple  acquisition  of  the  property  at  a  subse 
quent  time,  which,  if  sufficient,  would  render  the  rule  itself  altogether  inoperative  ; 
but  points  at  some  new  act  to  be  done  by  the  grantor  in  furtherance  of  the  original 
disposition.  Thus,  the  instance  put,  that,  if  there  lie  a  feoffment  by  a  disseisee,  and 
a  letter  of  attorney  to  enter  and  make  livery  of  seisin,  and  afterwards  livery  of  seisin 
is  made  acordingly,  this  is  a  good  feoffment,  and  yet  he  had  no  other  thing  than  a 
right  at  the  time  of  the  delivery  of  the  charter ;  "because," as  Lord  Bacon  [388]  says, 
"a  deed  of  feoffment  is  but  matter  of  declaration  and  evidence,  and  there  is  a  new 
act,  which  is  the  livery  subsequent ;  therefore  it  is  good  in  law."  So,  if  I  covenant 
to  purchase  land,  and  to  levy  a  fine  to  certain  uses  expressed  in  the  indenture  :  this 
indenture  to  lead  the  uses,  being  but  matter  of  declaration  ami  countermandable  at 
my  pleasure,  will  suffice,  though  the  land  be  purchased  after;  because  there  is  a 
new  act  to  be  done,  namely  the  fine  (Bacon's  Maxims,  regula  14).  The  same  observa- 
tion arises  as  to  the  instance  put  (ibid.)  of  an  authority  given  to  J.  S.  to  demise  for 
years  lands  whereof  I  shall  be  afterwards  seized,  and  I  purchase  lands,  and  J.  S.  my 
attorney  doth  afterwards  demise  them  ;  this  is  a  good  demise,  because  the  demise  by 
my  attorney  is  a  new  act,  and  all  one  with  a  demise  by  myself. 

We  think,  therefore,  this  case  is  not  brought  within  the  exception  to  the 
fourteenth  rule  or  maxim  ;  there  being  no  new  act  done  by  the  grantor,  indicating 
his  intention  that  these  goods  should  pass  under  the  former  bill  of  sale  ;  but  that  the 
case  falls  under  the  general  rule,  and  that  no  property  in  the  goods  passed  to  the 
defendant. 
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We  therefore  think  the  verdict  upon   the  issue  joined  on  the  second  plea,  which 
denies  property  in  the  plaintiff,  must  be  entered  for  him. 
Kule  absolute. 

[389]     Bittleston  and  Another,  Assignees  of  William  Timmis,  a  Bankrupt, 
v.  JOHN  Timmis."  Feb.  6,  1845. 

[S.  C.  2  I).  &  L.  817.     Distinguished,  In  rt  BaMrey,  [1900]  1  Q.  B.  548.] 

Assumpsit  by  the  assignees  of  A.,  a  bankrupt,  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiffs,  as  assignees. — Plea,  that  before  the  commence- 
ment of  the  suit,  and  before  the  defendant  had  notice  of  any  act  of  bankruptcy 
committed  by  A.,  and  before  any  fiat  against  him,  the  defendant  gave  credit  to  A. 
in  the  sum  of  1481.  10s.,  by  accepting,  for  his  accommodation,  and  at  his  request, 
and  without  any  consideration,  a  bill  of  exchange  for  that,  sum,  which  bill  A., 
afterwards  and  before  notice  to  the  defendant  of  A.'s  bankruptcy,  indorsed  and 
negotiated  for  value  for  his  own  use  and  benefit;  that  the  credit  so  given  by  the 
defendant  to  A.  was  a  credit  of  a  nature  extremely  likely  to  end  in  a  debt  from  the 
said  A.  to  the  defendant ;  that  afterwards  and  before  the  commencement  of  the 
suit,  the  defendant  was  obliged  to  pay  the  bill  to  the  holders,  and  thereupon  and 
thereby  the  said  A.  became  and  was  indebted  to  the  defendant  in  the  sum  of 
1481.  10s.  ;  that,  before  the  defendant  had  notice  of  any  act  of  bankruptcy  committed 
by  A.,  and  before  any  fiat  against  him,  A.  delivered  to  the  defendant  bills  of 
exchange  for  1001.  and  201.,  for  the  purpose  and  in  order  that  the  defendant  might 
receive  the  amounts  thereof  for  the  use  of  A.  ;  that  the  defendant  afterwards 
received  such  amounts,  and  was  ready  and  willing  to  set  off  the  one  debt  against 
the  other  : — Held,  that  the  acceptance  of  the  bill  for  the  accommodation  of  A.,  was 
a  credit  given  to  A.,  and  that  the  delivery  of  the  two  bills  by  A.  to  the  defendant 
for  the  purpose  in  the  plea  mentioned,  was  a  credit  given  by  A.  to  the  defendant : — 
Held,  also,  that  such  mutual  credits  resulted  in  debts,  which  might  be  set  off  against 
each  other  under  the  6  G.  4,  c.  16,  s.  50: — Held,  also,  that  the  defendant's  set  oil 
was  well  pleaded  in  confession  and  avoidance. 

Assumpsit,  for  5001.,  for  money  had  and  received  by  the  defendant  for  the  use  of 
the  plaintiffs  as  assignees,  and  for  5001.,  found  to  be  due  upon  an  account  stated 
between  the  defendant  and  the  plaintiffs  as  such  assignees. 

Plea  as  to  so  much  of  the  cause  of  action  in  the  first  count  of  the  declaration 
mentioned  as  related  to  the  sum  of  1201.,  parcel  of  the  moneys  in  that  count  men 
tinned,  and  as  to  so  much  of  the  cause  of  action  in  the  second  count  of  the  declaration 
mentioned  as  related  to  the  sum  of  1201.,  parcel  of  the  moneys  in  that  count  mentioned 
— that  the  said  sum  of  1201.  in  the  plea  [390]  firstly  above  mentioned,  and  the  said 
sum  of  L201.  in  the  plea  secondly  above  mentioned,  were  one  and  the  same  sum  of  I  L'dl., 
and  not  different  sums  ;  ami  that  the  said  account  in  tin;  said  second  count  of  the 
declaration  mentioned  so  far  as  related  to  the  said  sum  of  1201.  in  the  plea  secondly 
above  mentioned,  was  stated  of  and  concerning  the  said  sum  of  1201.  in  the  plea  first 
above  mentioned,  and  not  concerning  any  other  or  different  sum:  that,  before  the 
commencement  of  the  suit,  and  long  before  the  defendant  had  not  ice  that  any  . el  of 
bankruptcy  had  been  committed  by  the  said  William  Timmis,  and  long  before  any  liat 
of  bankruptcy  issued  against  the  said  William  Timmis,  to  wit,  on  the  Itli  of  July, 
1843,  he  tlie  defendant  gave  credit  to  the  said  William  Timmis  in  a  large  amount,  to 
wit,  in  the  sum  of  1481.  His.,  by  accepting  for  the  accommodation  of  him  the  said 
W  illiam  Timmis,  and  at  his  request,  and  without  any  consideration  or  value  given  to 

lum  the  defendant  for  so  doing,  a  certain  bill   of   exchange  in  writing,  bearing  dal i 

the  4th  day  of  July,  1843,  drawn  by  the  said  William  Timmis  upon  the  defendant, 
and  by  which  the  said  William  Timmis  required  the  defendant  to  pay  to  him  the  said 
William  Timmis,  or  his  order,  the  sum  of  1481.  10s.,  which  said  bill  of  exchange  the 
said  William  Timmis  afterwards,  and  before  any  notice  to  the  defendant  of  his  said 
bankruptcy,  indorsed,  negotiated,  and    transferred    for  value   for   his  own  use  and 

benefil  ;  that  the  credit  so  given  by  him  the  defendant  to  the  said  William  Timmis 
was  a  credit  of  a  nature  extremely  likely  to  end  in  a  debl  from  the  said  William 
Timmis  to  the  defendant  ;  that  afterwards,  and  before  l  In'  commencement  ol  the  suit, 
to  wit,  on   the  7th  of  November,  18  I-"',  aforesaid,  he  the  defendant   was  called  upon  and 
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ol  iliged  to  pay,  ami  did  pay,  the  said  bill  of  exchange  above  mentioned  to  certain  persons 
trading  under  the  name,  style,  and  firm  of  James  Brown  [391]  &  Co.,  and  then  being 
the  holders  of  the  said  bill,  and  thereupon  and  therein',  and  before  the  commencement 
of  the  action,  the  said  William  Timmis  became,  and  at  the  time  of  the  commencement 
of  the  action  was,  and  still  was,  indebted  to  the  defendant  in  a  large  sum  of  money, 
to  wit,  1481.  10s.,  being  the  amount  of  the  last-mentioned  bill  of  exchange,  for  money 
paid  by  the  defendant  for  the  use  of  the  said  William  Timmis,  at  his  request,  which 
last-mentioned  sum  of  money  was  the  same  identical  sum  in  and  for  the  amount  of 
which  the  defendant  had  given  credit  to  the  said  William  Timmis  as  aforesaid  ;  that, 
before  the  defendant  had  notice  of  any  act  of  bankruptcy  by  the  said  William  Timmis 
committed,  and  before  the  date  or  issuing  of  any  fiat  against  the  said  William  Timmis, 
and  before  the  commencement  of  the  action,  to  wit,  on  the  17th  of  July,  1843,  the 
said  William  Timmis  delivered  to  the  defendant  a  certain  bill  of  exchange,  bearing 
date  the  17th  day  of  July,  1843,  drawn  upon  and  accepted  by  one  Michael  Briggs, 
for  the  sum  of  1001.,  payable  three  months  after  the  date  thereof,  and  a  certain  other 
bill  of  exchange,  bearing  date  the  8th  of  July,  1843,  drawn  upon  and  accepted  by  one 
Thomas  Rose,  for  the  sum  of  201.,  payable  three  months  after  the  date  thereof,  which 
said  respective  bills  of  exchange,  so  accepted  as  aforesaid,  he  the  said  William  Timmis 
then  delivered  to  the  defendant  as  aforesaid  for  the  purpose  and  in  order  that  the 
defendant  might  obtain  and  receive  the  respective  amounts  thereof  for,  on  behalf,  and 
for  the  use  of  him  the  said  William  Timmis  :  that,  afterwards,  and  after  the  bankruptcy 
of  the  said  William  Timmis,  but  before  the  issuing  of  any  fiat  against  the  said  William 
Timmis,  and  before  the  commencement  of  the  action,  to  wit,  on  the  day  and  year  last 
aforesaid,  the  defendant  obtained  and  received  the  said  sum  of  1201.,  being  the  amount 
of  the  said  respective  bills  of  exchange,  which  said  sum  of  [392]  1201.  so  obtained  ami 
received  by  the  defendant  as  last  aforesaid,  was  the  same  sum  of  1201.  in  the  first 
count  of  the  declaration  and  in  the  introductory  part  of  this  plea  firstly  above  men- 
tioned ;  and  that  the  said  sum  of  1481.  10s.  so  paid  by  the  defendant  for  the  use  of 
the  said  William  Timmis  to  the  holder  of  the  said  bill  of  exchange  in  the  plea  firstly 
above  mentioned,  and  so  due  and  owing  from  the  said  William  Timmis  to  the  defen- 
dant as  aforesaid,  exceeded  the  damages  sustained  by  the  plaintiffs  as  such  assignees 
as  aforesaid  by  reason  of  the  non-performance  by  the  defendant  of  his  said  promises 
as  to  the  said  sum  of  1201.  in  the  introductory  part  of  the  plea  mentioned,  and  as  to 
the  causes  of  action  relating  to  which  the  plea  was  pleaded  ;  and  the  defendant  was 
ready  and  willing  and  thereby  offered  to  set  off  and  allow  to  the  plaintiffs  the  full 
amount  of  the  said  damages  out  of  the  said  sum  of  1481.  10s.  so  due  and  owing  to  the 
defendant  as  aforesaid,  according  to  the  form  of  the  statute  in  that  case  made  and 
provided  :   verification. 

To  this  plea  the  plaintiffs  demurred  specially,  assigning  for  causes — that  the  plea 
afforded  no  answer  in  law  to  the  matters  and  causes  of  action  to  which  it  was  pleaded  : 
that  it  neither  traversed  nor  confessed  and  avoided  those  causes  of  action  ;  that  the 
plea,  confessing  as  it  did  the  causes  of  action  in  the  introductory  part  of  that  plea 
mentioned,  sought  to  set  off  against  those  causes  of  action,  a  debt  due  from  the  said 
William  Timmis  to  the  defendant  before  the  bankruptcy  of  the  said  William  Timmis, 
ami  did  not  shew  any  debt  or  sum  of  money  whatsoever  to  be  due  and  owing  to  him 
the  defendant  from  the  plaintiffs  as  assignees  of  the  said  William  Timmis  ;  that  the 
plea  should  have  shewn  affirmatively  that  the  said  William  Timmis  delivered  to  the 
defendant  the  said  bills  of  exchange  in  manner  and  form  as  in  the  plea  mentioned, 
and  also  that  the  de-[393]-fendaut  obtained  and  received  the  said  sum  of  1201.,  being 
the  amount  of  the  said  bills,  in  manner  and  form  as  in  the  plea  mentioned,  before  the 
bankruptcy  of  the  said  William  Timmis  ;  that  the  plea  sought  to  set  off  debts  which 
were  not  mutual ;  that  the  plea  did  not  sufficiently  shew  any  mutual  credit  between 
the  bankrupt  and  the  defendant ;  that  the  plea  attempted  argumentatively  to  deny 
that  the  said  sum  of  1201.  in  the  first  count  and  in  the  introductory  part  of  the  plea 
mentioned,  was  received  by  the  defendant  to  the  use  of  the  plaintiffs  as  assignees  of 
the  said  William  Timmis  ;  that  the  plea  amounted  to  the  general  issue ;  that  it  was 
double,  inasmuch  as  it  argumentatively  denied  that  the  last-mentioned  sum  of  1201 
was  received  to  the  use  of  the  plaintiffs  as  assignees  of  the  said  William  Timmis,  and 
also  sought  to  shew  matter  of  set-off  to  the  same  causes  of  action,  that  is  to  say,  to 
the  same  sum  of  1201.  ;  and  also  that  the  plea  was  in  other  respects  bad,  informal, 
inartificial,  and  defective.     Joinder. 
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Chanuell,  Serjt.,  in  support  of  the  demurrer  (a).     The  plaintiffs  claim  in  respect  of 

money  alleged  to  have  been  received  by  the  defendant  to  their  use  as  assignees.  The 
debt  or  "credit  "  which  the  defendant  seeks  to  set  up  by  way  of  answer  is,  that,  before 
the  commencement  of  the  suit,  and  before  he  had  notice  that  any  act  [394]  of  bank- 
ruptcy had  been  committed  by  William  Timmis,  the  bankrupt,  and  before  the  issuing 
of  the  fiat,  the  defendant  accepted  a  bill  of  exchange  for  1481.  10s.  for  the  accommoda- 
tion of  William  Timmis,  and  that  the  defendant  was  called  upon  and  obliged  to  pay 
the  bill  to  the  indorsees  thereof.  The  plea  is  evidently  framed  with  reference  to  the 
case  of  Hulme  v.  Muggleston  (3  M.  &  W.  30,  G  Dowi.  P.'C.  112).  There,  to  assumpsit 
by  the  assignees  of  one  S.,  a  bankrupt,  for  money  had  and  received  to  the  use  of  the 
assignees  since  the  bankruptcy,  the  defendant  pleaded,  that,  before  the  bankruptcy, 
and  before  notice  of  any  act  of  bankruptcy,  he  gave  credit  to  the  bankrupt  to  the 
amount  of  501.,  by  indorsing  for  his  accommodation,  and  without  consideration,  a  bill 
of  exchange  for  that  amount,  drawn  by  him,  and  payable  to  the  bankrupt's  order,  and 
that  such  credit  was  of  a  nature  extremely  likely  to  end  in  a  debt :  the  plea  then 
alleged  that  the  amount  of  the  bill  was  paid  by  the  defendant  on  its  dishonour,  after 
the  bankruptcy,  but  before  the  commencement  of  the  action,  and  the  bankrupt  there- 
upon became  indebted  to  the  defendant;  that,  before  the  bankruptcy,  S.  drew  a  bill 
of  exchange  on  the  Chesterfield  bank,  and  delivered  it  to  the  defendant,  by  way  of 
loan,  that  he  might  raise  the  amount,  and  thereby  gave  credit  to  the  defendant  to  that 
amount :  and  that  afterwards,  before  the  bankruptcy,  the  defendant  obtained  the 
amount  of  the  said  bill  from  the  Chesterfield  bank  ;  and  that  he  was  ready  and  willing 
to  set  oft'  the  two  sums  against  each  other :  and  it  was  held  that  the  plea,  upon  general 
demurrer,  sufficiently  shewed  such  a  giving  of  credit  to  the  bankrupt  within  the  statute 

6  Gn  4,  e.  1G,  s.  50,  as  might  be  the  subject  of  set-off  in  an  action  brought  by  his 
assignees.  Here,  however,  the  question  is,  whether  the  plea  is  sufficient,  where  [395] 
the  circumstance  of  its  not  sufficiently  disclosing  a  case  of  mutual  credit  within  the 
statute  is  pointed  out  as  ground  of  special  demurrer.  [Maule,  J.,  referred  to  Ycnmg 
v.  The  Bank  of  Bengal  (\  E.  F.  Moore's  Privy  Council  Cases,  150,  1  Deacon's  Bankruptcy 
Cases,  622.]  Assuming,  however,  that  the  plea  does  shew  a  case  of  mutual  credit 
within  the  meaning  of  the  act,  still,  it  affords  no  answer  to  an  action  for  money  had 
and  received  to  the  use  of  the  assignees.     Thus,  in  Wood  v.  Smith  ( I  M.  &  W.  522, 

7  howl.  P.  C.  214),  to  a  count  for  money  had  and  received  to  the  use  of  assignees  of 
a  bankrupt^  the  defendant  pleaded,  that,  although  the  money  mentioned  remained 
and  was  in  the  possession  of  the  defendant  after  the  bankruptcy,  yet  that  it  was  in 
fact  received  before  the  issuing  of  the  Hat,  and  from  thence  remained  in  the  defendant's 
possession;  that,  before  and  at  the  time  of  the  issuing  of  the  fiat,  the  bankrupt  was 
indebted  to  the  defendant  in  a  larger  sum  :  and  that,  at  the  time  he  so  gave  credit  to 
the  bankrupt,  he  bad  no  notice  of  any  aci  of  bankruptcy  :  and  the  plea  was  held  bad 
as  a  plea  of  set-off.  So,  in  Groom  v.  Mealey  (2  N.  C.  i  •''>*,  2  Scott,  171),  ulnae,  to  a 
count  in  debt  by  the  assignees  of  a  bankrupt,  for  money  had  and  received  by  the 
defendant  to  the  use'of  the  plaintiffs  as  assignees  (not  stating  whether  received  before 

or  since  the  bankruptcy),  the  defendant  pleaded  a  setoff  for  money  A\w  to  liim  on  an 
account  stated  with  tin'  bankrupt  before  his  bankruptcy:  it  was  held  thai   the  plea 

was  bad,  for  that  it  did  not  shew  thai   the  debts  were  mutual.      [  Erie,  J.     The  in y 

here  having  been  received  after  an  aci  of  bankruptcy,  but  before  notice,  may  nol  the 
defendant,  since  the  2  &  3  Vat.  c.  29,  say,  that,  as  between  him  and  the  bankrupt, 
the  money  was  received  before  the  fiat,  and  bo  bring  himself  within  the  mutual  credit 
clause  of  the  G  (!.  I,  c  1G!]  [396]  The  defendant  cannot  be  in  a  better  situation 
than  if  he  had  made  the  allegation  that   was  wanting  in  Groom  \.  Medley.     The  plea   is 


(u)  The  points  marked  for  argument  on  the  pari  of  the  plaintiffs,  were  as  follow: 
"The  plaintiffs,  on  the  argument  of  this  demurrer,  will  contend  that  the  third  plea 

discloses  no  case  either  of  set  off  or  of  mutual  credit,  and  that,  even  if  it  was  bo 
substantially,  such  mutual  credit  ought  to  be  more  precisely  averred  ;  thai  it  amounts 
to  the  general  issue,  and  argumentatively  denies  thai  the  money  was  received  for  the 
plaintiffs'  use:  or,  ai  all  events,  that  it  was  received  under  such  circumstances  as  would 

imply  a  promise  to  pay  on  request,  and  does  nol  admit  any  such  promise  to  have  been 
in  fact  made." 

For  the  dofendant — "that  the  third  plea  discloses  a  sufficient  defence  sufficiently 
pleaded  by  way  of  set-off  or  mutual  credit." 
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clearly  double :  it  confesses  the  receipt  of  money  to  the  use  of  the  assignees,  and  does 
not  avoid  it ;  or,  at  all  events,  it  is  an  argumentative  denial  of  the  receipt  of  the  money 
to  the  use  of  the  assignees,  and  is  bad  on  that  ground. 

Talfourd,  Serjt.,  contra.  Hulme  v.  Mugglestm  (3  M.  &  W.  30,  6  Dowl.  P.  C.  112) 
is  a  distinct  authority  for  the  defendant  upon  the  main  point,  and  also  on  the  question 
of  duplicity.  [Cresswell,  J.  The  marginal  note  in  3  M.  &  W.  30  is  evidently  wrong, 
in  stating  that  the  credit  was  given  to  the  bankrupt  before  the  bankruptcy.]  The 
statute  2  &  3  Vict.  c.  29,  makes  that  case  and  the  present  identical.  This  is  exactly 
a  case  of  mutual  credit.  In  Russell  v.  Bill  (8  M.  &  W.  277),  in  assumpsit  by  the 
assignees  of  a  bankrupt  for  goods  sold  and  delivered  by  the  bankrupt,  with  counts  for 
money  paid,  money  had  and  received,  and  money  due  upon  an  account  stated,  the 
defendant  pleaded,  by  way  of  set-off,  that  before  notice  of  any  act  of  bankruptcy,  and 
before  the  issuing  of  the  fiat,  and  before  action  brought,  the  defendant  gave  credit  to 
the  bankrupt,  by  accepting  certain  bills  of  exchange  for  his  accommodation  and  at  his 
request,  without  any  consideration  or  value,  which  said  bills  were,  before  notice  of  the 
bankruptcy,  negotiated  by  the  bankrupt  for  his  own  use  and  benefit ;  that  the  credit 
so  given  were  likely  to  end  in  debts  from  the  bankrupt  to  the  defendants  ;  and  that 
afterwards,  and  before  the  commencement  of  the  action,  the  defendant  paid  the  bills : 
and  it  was  held  that  the  plea  was  good  as  shewing  a  mutual  credit  within  the  6  G.  4, 
c.  16,  s.  50.  [Cresswell,  J.  Does  the  statute  2  &  3  Vict.  c.  29,  apply  to  a  case  of 
agency  ?  [397]  Does  this  plea  disclose  a  "  transaction  "  within  the  meaning  of  that 
act?  The  plea  states  that  the  defendant  had  the  two  bills,  the  amount  of  which  the 
plaintiffs  seek  to  recover  in  the  action,  delivered  to  him  by  the  bankrupt  "  for  the 
purpose  and  in  order  that  the  defendant  might  obtain  and  receive  the  respective 
amounts  thereof  for  and  on  behalf  and  for  the  use  of  him,  the  bankrupt."  Here,  the 
"transaction"  is  not  completed.]  In  Pariente  v.  Pennell  (2  M.  &  Rob.  517),  it  was 
held  that  goods  suffered  by  the  true  owner  to  remain  in  the  possession  of  a  trader  till 
after  a  secret  act  of  bankruptcy,  but  taken  possession  of  before  the  fiat,  do  not,  since 
the  2  &  3  Vict.  c.  29,  pass  to  the  assignees.  L'nicin  v.  St.  Quintin  (11  M.  &  W.  277, 
2  Dowl.  N.  S.  790)  is  an  authority  to  shew  that  this  plea  is  not  bad  as  an  argumenta- 
tive denial  of  the  cause  of  action  stated  in  the  declaration.  The  plea  admits  that 
prima  facie  the  money  was  received  to  the  use  of  the  assignees,  and  then  it  alleges 
circumstances  which  disclose  a  good  answer  to  the  action.  Neither  is  the  plea 
obnoxious  to  the  charge  of  duplicity.  In  Lazarus  v.  Gome  (3  Q.  B.  459,  2  Gale  &  D. 
487),  to  a  declaration  on  a  bill  of  exchange,  by  indorsee  against  acceptor,  the  defen- 
dant pleaded,  that  the  acceptance  was  for  the  accommodation  of  the  drawer,  and 
without  any  consideration  :  that  before  the  indorsement  to  the  plaintiff,  the  drawer 
negotiated  the  bill  for  his  own  use,  and  paid  it  when  due,  whereupon  it  was  re-delivered 
to  him  ;  that,  after  it  was  due,  the  drawer  indorsed  it  to  the  plaintiff  without  its 
being  re-stamped,  or  payment  of  any  duty  in  respect  of  the  re-issuing ;  and  that  the 
plaintiff,  before  and  at  the  time  of  the  indorsement  to  him,  had  notice  of  the  premises  : 
and  it  was  held  that  the  plea  was  not  bad  for  duplicity,  because,'  although  the  allega- 
tion of  notice  [398]  was  unnecessary,  the  facts  alleged  constituted  only  one  defence. 

Channell,  Serjt.,  replied. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  us  during  the  last  term,  when  two  points  were  mainly 
relied  on  for  the  plaintiffs  :  first,  that  the  acceptance  of  a  bill  of  exchange  by  the 
defendant  for  the  accommodation  of  the  bankrupt  was  not  a  credit  within  the  mean- 
ing of  the  fiftieth  section  of  the  stat.  6  G.  4.  c.  16  ;  secondly,  that  a  plea  confessing 
the  receipt  of  money  to  the  use  of  the  plaintiffs  as  assignees,  did  not  avoid  that  cause 
of  action  by  shewing  a  credit  given  to  the  bankrupt,  and  pleading  it  as  a  set-off  under 
that  section. 

But  we  are  of  opinion  that  the  plea  is  good. 

The  acceptor  of  a  bill  of  exchange  for  the  accommodation  of  another,  gives  him 
credit  for  the  amount ;  which,  when  paid  by  the  acceptor,  may  certainly  be  proved 
under  a  fiat  issued  against  the  party  for  whose  accommodation  the  bill  was  accepted, 
and  may  be  made  the  subject-matter  of  a  set-oft'  under  the  mutual  credit  clause  of  the 
6  G.  4,  c.  16.  Smith  v.  Hodson  (4  T.  R.  211),  Ex  parte  Boyle  (Cooke's  B.  L.  561),  and 
Ex  parte  Wagstaff  (13  Ves.  65),  are  distinct  authorities  for  that  proposition.  And, 
although,  in  the  case  of  Young  v.  The  Bank  of  Banjul  (1  Deacon's  Bankruptcy  Cases, 
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622,  I  E.  K.  .Monro's  Privy  Council  Cases,  150),  some  of  the  cases  on  the  subject  of 
mutual  credit  were  treated  as  not  having  been  well  divided,  the  authority  of  the  cases 
above  mentioned  is  left  untouched:  and  Smith  v.  Hodson  (4  T.  K.  211)  has  been 
expressly  recognised  by  the  court  of  [399]  Exchequer,  in  Hulme  v.  Muggleston  (3  M.  & 
W.  30,  6  Dowl.  P.  C.  112),  and  Russell  v.  Bell  (8  M.  &  W.  277).  The  plea  therefore 
shews,  on  the  one  hand,  a  credit  for  1481.  10s.  given  by  the  defendant  to  the  bank- 
rupt before  the  defendant  had  notice  of  any  act  of  bankruptcy  or  the  fiat,  and,  on  the 
other  hand,  that  before  such  notice  the  bankrupt  delivered  to  him  two  bills  of  exchange, 
one  for  1001.,  the  other  for  201.,  in  order  that  the  defendant  might  receive  the  respee- 
fcive  amounts  thereof  on  behalf  and  for  the  use  of  him  (the  bankrupt),  and  that  the 
defendant  received  the  same  after  the  bankruptcy  and  before  the  fiat.  The  defendant 
therefore  gave  credit  to  the  bankrupt,  and  the  bankrupt  to  the  defendant,  before  the 
latter  had  notice  of  any  act  of  bankruptcy,  and  before  the  fiat  issued  ;  and  those  credits 
have  resulted  in  debts:  the  one,  therefore,  may  be  set  off  against  the  other,  by  the 
express  words  of  the  6  Gr.  4,  c.  16,  s.  50. 

But  it  was  contended,  secondly,  that,  although  the  credits  were  mutual  between 
the  bankrupt  and  the  defendant,  yet,  as  the  declaration  was  for  money  had  and 
received  to  the  use  of  the  assignees,  and  not  to  the  use  of  the  bankrupt,  the  debt  due 
to  the  defendant  from  the  bankrupt,  could  not  be  set  off,  the  debts  not  being  due  to 
and  from  the  same  parties;  for  which  Wood  v.  Smith  (4  M.  &  W.  522,  7  Dowl.  P.  C. 
214)  was  cited.  The  words  of  the  statute  furnish  an  answer  to  this  objection.  The 
plea,  indeed,  confesses  the  receipt  of  money  to  the  use  of  the  assignees,  but  it  shews 
bow  their  title  to  that  money  arose,  viz.  out  of  a  credit  given  by  the  bankrupt:  and 
the  6  (!.  4,  c.  16,  s.  50,  provides,  that,  "where  there  has  been  mutual  credit,  or  where 
bhere  are  mutual  debts,  between  the  bankrupt  and  any  other  person,  the  commissioners 
shall  state  the  account  between  them,  and  one  debt  or  demand  may  be  set  against 
another,  and  wh;it  shall  appear  [400]  due  on  either  side  on  the  balance  of  such  account, 
and  no  more,  shall  be  paid  on  either  side  respectively  :  and  every  debt  or  demand 
hereby  made  provable  against  the  estate  of  the  bankrupt  may  also  be  set  off  in  manner 
aforesaid  against  such  estate  :  provided  the  person  claiming  the  benefit  of  such  set  off 
had  not,  when  such  credit  was  given,  notice  of  an  act  of  bankruptcy  by  such  bankrupt 

0 nitted."     Now,  the  assignees  are  suing  for  money  due  to  the  estate,  the  debt   set 

oil'  is  due  from  the  estate,  and  there  had  been  mutual  credit  between  the  bankrupt 
and  the  defendant  before  the  defendant  had  any  notice  of  an  act  of  bankruptcy  :  the 
one,  therefore,  may  be  set  against  the  other,  bv  the  very  words  of  that  section.  In 
Wood  \.  Smith  (4  M.  &  \V.  522,  7  Dowl.  P.  C.  214),  the  plea  did  not  shew  that  there 
had  been  mutual  credit,  or  that  there  were  mutual  debts  between  the  bankrupt  and 
defendant:  that  case,  therefore,  is  no  authority  for  the  decision  of  this  case.  In 
Kinder  v.  Butterworth  (6  1!.  &  C.  42,  9  D.  &  K.  47),  where  the  debt  sued  tor  and  the 
debl  set  oil'  both  accrued  after  the  act  of  bankruptcy,  it  was  agreed  by  the  court    that 

Such  set-oil' would   be  valid  where  the   6  ( !.   I,  c.   16,  applied,  altl gli   the  declaration 

was  tor  money  had  and  received  to  the  use  of  the  plaint  ills  ;is   assignees,  |,iit   was  void 

iii  that  particular  case,  which  was  under  the  5  (!.  ■_',  e.  30.  In  Southland,  Assignee  oj 
Edbrooh ,  v.  Taylor  ( 1  B  &.  Aid.  471 ),  which  was  an  act  ion  for  goods  sold  and  delivered 

by  the    plaintiff  as   aSSlgl ,  the   defendant,   who   had    pleaded    the   general    issue,   and 

given  notice  of  Bet-off,  was  allowed  by  Ilolroyd,  .1.,  to  give  iii  evidence  a  debt  due 

from  the  bankrupt   before  any  act    of   bankruptcy  :   the  sale  of   the  goods  mentioned  in 

the  declaration  having  been  in  fact  made  by  the  bankrupt  after  an  act  of  bankruptcy, 

but  more  than  two  months  before  the  date  of  the  commission.  A  [401]  rule  nisi  for 
a  new  trial  was  moved  for,  but  refused.  It  IS  true  Ihal  Lord  EllenborOUgh,  in  refusing 
that   rule,  after  saying  thai    the  credits  Were   mutual,  and    therefore  tin'  debt  due  from 

the  bankrupt  was  the  subject-matter  of  set  oil',  expressed  an  opinion  that   the  plaintiff 

ought  to  have  declared  for  goods  sold  ami  delivered  by  the  bankrupt,  because  the 
transaction  being  protected  by  the  46  (1.  •'!,  c.  I  .;.">,  s.  I,  was  as  effectual  as  if  no  act 
of  bankruptcy  had  taken  place  :  and,  if  he  had  done  so,  no  objection  could  ha\e  been 
made  to  the  set  oil'.  Notwithstanding  thai  dictum,  we  think  that  the  plaintiffs  in  the 
present  case  have  declared  properly  for  money  had  and  received  I"  their  U  I  B 
assignees,  but  that  their  claim  is  answered  by  the  set  off  that  has  been  pleaded.  And 
this  disposes  of  anot  her  objection  that  was  made  to  the  plea.  \  iz.  that   il    is  an  argil  men 

tativc  denial  that  the  money  received  by  the  defendant,  was  received  to  the  use  of 

the  plaintiffs  as  assignees,  and  therefore  amounts  to  a  circuitous  general  issue. 
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Upon  the  whole,  then,  it  appears  to  ns  that  the  money  received  by  the  defendant 
after  the  bankruptcy,  was  received  to  the  use  of  the  plaintiffs  as  assignees  ;  that  he  was 
entitled  to  set  off  against  it  the  amount  of  the  accommodation  acceptance  paid  by  him  ; 
and  that  such  set-off  was  properly  pleaded  by  way  of  confession  and  avoidance  of  the 
plaintiffs1  cause  of  action. 

Our  judgment  must  therefore  be  for  the  defendant. 

Judgment  for  the  defendant. 


[402]     Williams  v.  Sir  C.  M.  Burrell,  Bart.,  and  Another.     Feb.  6,  184"). 

[S.  C.  14  L.  J.  C.  P.  98  ;  i)  Jur.  282.  Followed,  Locke  v.  Furze,  1866,  L.  K.  1  C.  P. 
454.  Applied,  Child  \.  Stenning,  1879,  11  Ch.  D.  86.  See  Baynes  v.  Lloyd,  [1S95] 
1  Q.  B.  825;  [1895]  2  Q.  B.  610.] 

A.,  being  tenant  for  life,  with  a  leasing  power,  by  indenture  of  lease  bearing  date  in 
March,  1805,  demised  to  B.  for  ninety-nine  years,  if  three  persons  therein  named 
should  so  long  live  :  this  indenture  contained  the  following  clause : — "  And  A., 
for  himself,  his  heirs  and  assigns,  the  demised  premises,  unto  B.,  his  executors, 
administrators,  and  assigns,  under  the  rent,  covenants,  conditions,  exceptions,  and 
agreements,  before  expressed,  against  all  persons  whatsoever  lawfully  claiming  the 
same,  shall  and  will,  during  the  said  term,  warrant  and  defend."  This  lease  having, 
upon  the  death  of  A.,  been  held  to  be  void  as  against  the  remainder-man  by  the 
judgment  of  a  court  of  law,  on  the  ground  that  it  was  not  made  in  due  conformity 
with  the  leasing  power  : — Held,  that  the  clause  in  question  operated  as  an  express 
covenant  for  quiet  enjoyment  during  the  whole  term  granted  by  the  lease  ;  and 
consequently  that  B.,  or  his  assignee,  and  the  executors,  &c.,  of  such  assignee,  might 
recover  against  the  executors  of  A.  the  value  of  the  term,  the  costs  of  defending  an 
action  of  ejectment  brought  by  the  remainder-man,  and  also  the  sum  recovered  by 
him  for  mesne  profits. 

This  was  a  case  sent  by  the  Master  of  the  Rolls  for  the  opinion  of  this  court. 

The  Right  Hon.  Charles,  Earl  of  Egremont,  by  his  will,  bearing  date  the  31st  of 
July,  1761,  gave  and  devised  all  his  manors,  messuages,  lands,  advowsons,  rents,  and 
hereditaments,  parts  and  shares  of  manors,  XTc,  in  the  several  counties  of  Somerset, 
Dorset,  and  Cornwall,  comprising,  inter  alia,  the  premises  demised  by  the  two  several 
indentures  of  lease  hereinafter  stated,  with  their  respective  rights,  members,  and 
appurtenances,  unto  his  the  testator's  eldest  son,  George,  Lord  Cockermouth,  and  his 
assigns,  for  and  during  the  term  of  his  natural  life,  without  impeachment  of  waste  ; 
with  divers  remainders  over.  And  in  the  said  will  was  contained  a  power  for  the 
several  and  respective  persons  to  whom  any  estate  for  life  was  thereinbefore  devised, 
when  and  as  they  should  respectively  be  in  the  actual  possession  of  the  premises  by 
virtue  of  the  limitations  thereinbefore  contained,  by  indenture  or  indentures  under 
their  respective  hands  and  seals,  to  demise,  lease,  and  grant,  in  possession  or  reversion, 
for  one  life,  or  for  two  or  three  [403]  lives,  or  for  any  term  or  number  of  years 
determinable  upon  one  life,  or  two  or  three  lives,  any  part  of  the  said  premises  usually 
so  leased,  so  that  all  the  leases  to  be  made  by  virtue  thereof  which  should  be  in  force 
at  the  same  time  should  be  determinable  on  the  dropping  of  one  life,  or  the  dropping 
of  two  or  three  lives  at  the  most;  and  so  that  there  should  be  reserved  in  every  such 
lease,  during  the  continuance  thereof,  the  antient  and  accustomed  rents  and  heriots 
for  the  premises  therein  contained,  or  more  ;  and  so  that,  in  every  of  the  leases  to  be 
made  and  granted  by  virtue  of  the  several  powers  aforesaid,  there  should  be  contained 
usual  and  reasonable  covenants,  and  a  condition  of  re-entry  for  non-payment  of  the 
rent  or  rents  thereby  to  be  reserved,  in  case  the  rent  or  rents  should  be  behind  or 
unpaid  by  the  space  of  twenty-one  days,  and  for  non-performance  of  the  covenants 
therein  to  be  contained  ;  and  so  as  no  clause  and  clauses  should  be  contained  in  any 
of  the  said  leases,  giving  power  to  any  lessee  to  commit  waste,  or  exempting  him,  her, 
or  them  from  punishment  for  committing  the  same  ;  and  so  as  the  respective  lessees 
should  execute  counterparts  of  all  such  leases. 

The  testator,  Charles,  Earl  of  Egremont,  departed  this  life  in  or  about  the  year 
1763,  leaving  his  eldest  son,  George,  Lord  Cockermouth,  him  surviving,  who  thereupon 
became  George,  Earl  of  Egremont. 
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The  said  George,  Earl  of  Egremont,  immediately  upon  the  decease  of  the  testator, 
entered  upon  the  said  estates,  including  the  said  demised  premises,  as  devisee  for  life 
under  the  said  will  uf  the  testator. 

The  said  George,  Earl  of  Egremont,  afterwards  assumed  the  name  of  O'Brien. 

On  the  24th  of  March,  1805,  an  indenture  of  lease  in  the  following  words,  was  duly 
executed  by  the  said  George  O'Brien,  Earl  of  Egremont: — 

"This  indenture,  made  the  24th  day  of  March,  L805,  [404]  between  George  O'Brien, 
Earl  of  Egremont,  of  the  one  part,  and  John  Williams,  of  the  other  part,  witnesseth 
that,  for  and  in  consideration  of  the  yearly  rent  hereby  reserved,  and  the  covenants 
herein  contained,  he  the  said  earl  doth  hereby  demise  and  lease  unto  the  said  John 
Williams,  his  executors,  administrators,  and  assigns,  all  that  messuage,  converted 
into  two  dwellings,  and  garden  in  Broad  Street,  in  Williton  aforesaid,  and  adjoining 
Francis  Hale's  house,  being  part  of  Manwell's  tenement,  which  said  two  dwellings  are 
in  the  occupation  of  the  said  John  Williams  and  William  Wyne,  excepting  out  of  this 
present  demise  unto  the  said  earl,  his  heirs  and  assigns,  all  quarries,  mines,  and  ores, 
timber-trees,  pollards,  and  saplings,  and  trees  likely  to  become  timber,  and  lops  and 
tops  of  maiden  trees,  coppices,  woods,  and  underwoods,  now  or  hereafter  growing 
upon  the  said  demised  premises,  with  free  liberty  to  fell  and  carry  away  the  same, 
to  have  and  to  hold  the  said  demised  premises  unto  the  said  John  Williams,  his 
executors,  administrators,  anil  assigns,  for  the  term  of  ninety-nine  years,  if  James 
Eirthing,  aged  twenty-eight  years,  Mary  Earthing,  aged  twenty  years,  and  Ann 
Farthing,  aged  seventeen  years,  or  any  of  them,  shall  so  long  live;  the  said  John 
W  illiams,  his  executors,  administrators,  and  assigns,  yielding  and  paying  therefore, 
yearly  and  every  year  during  the  said  term,  unto  the  said  earl,  his  heirs  and  assigns, 
the  rent  of  11.  a  year,  free  from  all  taxes  and  incumbrances,  at  Lady-day,  Midsummer, 
Michaelmas,  and  Christmas,  by  equal  portions  ;  ami  also  yielding  anil  paying  for  a  heriot 
on  the  several  deaths  of  the  said  James  Earthing,  Mary  Earthing,  and  Ann  Farthing 
(whether  they  die  in  succession  or  otherwise),  the  sum  of  Is.  And  the  said  John 
Williams,  fur  himself,  his  executors,  administrators,  and  assigns,  doth  covenant  with 
tin-  said  earl,  his  heirs  and  assigns,  that  the  said  John  Williams,  his  executors, 
administrators,  [405]  and  assigns,  shall  and  will  pay  or  cause  to  lie  paid  unto  the  said 
earl,  his  heirs  and  assigns,  the  said  yearly  rent  and  other  payments  in  manner  afore- 
said, and  shall  and  will  repair  and  keep  the  premises  hereby  granted,  with  the 
appurtenances,  in  and  with  all  necessary  reparations  during  the  said  term,  and  the 
same  at  the  end  thereof,  so  well  and  sutlieiently  repaired  and  kept  at  his  and  their 
eharges,  will  leave  and  yield  up,  and  shall  and  will  perform  suit  to  the  courts  of  the 
manor  of  Williton  Regis;  and  shall  and  will,  within  six  months  next  after  notice  to 
him  or  them  given,  or  left  at,  his  or  their  place  of  abode  for  the  time  being,  or  on  the 
said  premises  hereby  demised,  produce  unto  the  said  earl,  his  heirs  and  assigns,  or  to 
his  or  their  agent,  all  the  said  lives,  if  Living,  or  otherwise  make  it  appear  to  him  or 
them,  within  the  time  aforesaid,  or  within   a  reasonable  time  if  they  or  either  of  them 

should  happen  to  be  in  foreign  parts,  by  a  sufficient  certificate,  that  all  such  persona  or 
person  so  abroad  be  living.  And,  it  it  happen  the  said  yearly  rent  or  other  payments 
aforesaid,  or  either  of  them,  shall  be  unpaid,  in  part  or  in  all,  after  either  of  the  days 
ot  payment  aforesaid,  then  il  hall  be  lawful  tor  the  said  earl,  his  heirs  and  assigns, 
into  the  said  premise-,  In  enter,  and   distrain,  and    the   distress  there  found  to  dispose 

of  according  to  law  ;  and  in  default  of  such  sufficient  distress  for  satisfaction  of  the 

leul  and  other  payments,  with  all  costs  and  charges  I  hereon,  or,  if  the  said  John 
Williams,  his  executors,  administrators,  and  assigns,  shall  Buffet  the  -nil  premi  e  .  oi 
any  part  thereof,  to  he  ruinous  to  the  value  of  111:,.,  and  the  KUne  hall  not  repair 
within  six  months  next  after  notice  to  him  or  them  given,  or  left  at  In-  or  their  place 
ol  abode  for  the  lime  being,  then,  for  all   or  either  of   the  causes  aforesaid,  it  shall  be 

lawful  tor  th.'  said  earl,  his  heirs  and  assigns,  into  the    aid  premises,  or  anj    part 

thereol  in  t  he  name  oi  i  he  whole,  to  re-enter,  and  the   ■one  to  [40f>]  repossess  as  in  his 

oi'  their  former  estate.       And    the  said    earl,  for   himself,  his  heirs  and  assigns,  ihe  said 

demised  premises,  with  the  appurtenances,  unto  the  said  John  Williams,  his  executors, 
administrators,  and  assigns,  under  the  rent,  covenants,  conditions,  exceptions,  anil 
agreements  before  expressed,  against    all  persons  whatsoever  lawfully  claiming  the 

same,  shall  and  will  during  the  said  lerm  warrant   and  defend." 

A  counterpart  of  the  same  lease  was  duly  executed  by  the  said  John  William-. 
The  lease   was  invalid  as  an  execution  of  the  power,   by   reason   that   it    did    not 
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contain  the  same  covenants  as  were  contained  in  the  antient  leases  of  the  same 
premises. 

Williams  had  not,  at  the  time  of  accepting  the  said  lease,  any  notice  of  the  said 
antient  leases  or  any  of  them. 

Williams  entered  upon  the  said  demised  premises  tinder  and  by  virtue  of  the  lease 
to  him  thereof,  and  enjoyed  and  possessed  the  term  so  granted  as  aforesaid,  until  the 
eviction  of  his  tenants  as  hereafter  stilted. 

One  of  the  lives  in  the  said  lease  is  still  living. 

By  a  certain  other  indenture  of  lease,  bearing  date  the  25th  of  March,  1805,  and 
made  between  the  said  George  O'Brien,  Earl  of  Egremont,  since  deceased,  of  the  one 
part,  and  John  Farthing,  of  Willitou  aforesaid,  of  the  other  part,  and  duly  executed 
by  the  said  earl,  for  the  considerations  therein  mentioned,  the  said  earl  did  demise  and 
lease  unto  the  said  John  Farthing,  all  that  messuage,  then  converted  into  two  dwellings, 
and  garden  in  Long  Street,  in  Williton  aforesaid,  and  adjoining  Francis  Hale's  house, 
being  part  of  Manwell's  tenement,  which  two  dwellings  then  were  in  the  occupation 
of  the  said  John  Farthing  and  William  Wyne  (except  as  therein  is  excepted),  being  also 
part  of  the  said  demised  premises,  to  hold  the  said  demised  premises  unto  the  said 
.Tohn  Farthing  (since  deceased),  his  executors,  [407]  administrators,  and  assigns,  for 
the  term  of  ninety-nine  years,  if  James  Farthing,  then  aged  twenty-eight  years,  Mary 
Farthing,  then  aged  twenty  years,  and  Ann  Farthing,  then  aged  seventeen  years,  or 
either  of  them,  should  so  long  live,  under  payment  by  the  said  lessee,  his  executors, 
administrators,  or  assigns,  of  the  net  yearly  rent  of  11.,  and,  on  the  several  deaths  of 
the  said  James  Farthing,  Mary  Farthing,  and  Ann  Farthing  of  Is.  for  a  heriot. 

The  last-mentioned  lease  was  in  other  respects,  mutatis  mutandis,  in  the  same 
words  as  the  lease  hereinbefore  set  forth. 

A  counterpart  of  the  above  lease  to  the  said  John  Farthing  was  duly  executed 
by  him. 

This  lease  was  invalid  as  an  execution  of  the  said  power,  by  reason  that  it  did  not 
contain  the  same  covenants  as  were  contained  in  the  antient  leases  of  the  same 
premises. 

John  Farthing  had  not,  at  the  time  of  accepting  the  said  lease,  any  notice  of  the 
said  antient,  leases,  or  any  of  them. 

The  said  John  Farthing  entered  upon  the  demised  premises  under  and  by  virtue 
of  the  lease  to  him  thereof  granted,  and  continued  in  possession  thereof  until  the 
period  of  his  death,  as  hereinafter  mentioned. 

The  said  Ann  Farthing  is  still  living. 

By  a  deed-poll  under  the  hand  and  seal  of  the  said  John  Farthing  (indorsed  upon 
the  last-mentioned  indenture  of  lease),  and  bearing  date  the  4th  of  May,  1806,  the 
said  John  Farthing,  in  consideration  of  531.  10s.  to  him  paid  by  Peter  Boswell,  assigned 
unto  the  said  Peter  Boswell,  his  executors,  administrators,  and  assigns,  all  and  singular 
the  premises  comprised  in  and  demised  by  the  said  therein  within  indenture  of  lease 
dated  the  25th  of  March,  1805,  together  with  the  said  indenture  of  lease,  to  hold 
unto  the  said  Peter  Boswell,  his  exe-[408]-cutors,  administrators,  and  assigns,  for  all 
the  then  unexpired  residue  of  the  said  term  in  the  said  demised  premises. 

The  said  Peter  Boswell  departed  this  life  in  or  about  the  month  of  June,  1830, 
having  first  duly  made  and  published  his  last  will  and  testament  in  writing,  bearing 
date  the  14th  of  January,  1828,  and  thereof  appointed  the  said  John  Williams  sole 
executor,  by  whom  the  same  was  duly  proved  in  the  eonsistorial  episcopal  court  of 
Wells  on  the  20th  of  July,  1830;  and  the  said  John  Williams,  as  such  executor  as 
aforesaid,  entered  into  and  upon,  and  remained  in  the  possession  and  enjoyment  ofj 
the  said  last-mentioned  term,  until  the  eviction  of  his  tenants  as  hereinafter  stated. 

The  said  George  O'Brien,  Earl  of  Egremont,  duly  made  and  published  his  will, 
bearing  date  the  10th  of  September,  1834,  and  thereof  appointed  the  defendants  and 
William  Tyler  (since  deceased)  executors  ;  and  the  said  George  O'Brien,  Earl  of 
Egremont,  departed  this  life  in  or  about  the  month  of  November  1837  ;  and  his  said 
will  was  duly  proved  by  the  defendants  in  the  prerogative  court  of  the  Archbishop  of 
Canterbury  on  or  about  the  24th  of  January,  1838. 

Upon  the  death  of  the  said  George  O'Brien,  Earl  of  Egremont,  the  Right  Honourable 
George  Wyndham,  the  present  Earl  of  Egremont,  entered  upon  the  estates  so  devised 
by  the  said  will  of  the  said  Charles,  Earl  of  Egremont  and  lawfully  claimed  to  be 
the  owner  of  and  entitled  to  the  said  several  demised  premises,  discharged  from  the 
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several  indentures  of  lease  dated  respectively  the  24th  of  March,  liSOo,  anrl  the  L'"ith 
of  March,  1805,  as  being  part  of  the  said  estates,  on  the  ground  that  the  said  several 
leases  were  void,  not  having  been  made  in  conformity  with  the  leasing  power  contained 
in  the  said  will  of  the  said  Charles,  Earl  of  Egremont. 

On  or  about  the  10th  of  January,  18-AU,  the  several  [409]  tenants  then  holding 
under  the  said  John  Williams,  and  then  being  in  the  actual  |  ossession  and  occupation 
of  the  premises  comprised  in  the  said  several  indentures  of  lease  respectively,  were 
served  with  declarations  in  two  several  actions  of  ejectment,  upon  the  demise  and  on 
the  prosecution  of  the  said  George  Wyndham,  Earl  of  Egremont,  to  recover  possession 
of  the  said  demised  premises  respectively,  upon  the  ground  of  the  said  invalidity  of 
the  said  several  leases. 

The  said  John  Williams  thereupon  caused  the  said  executors  of  the  said  George 
O'Brien,  Earl  of  I*]gremont,  to  be  served  with  a  notice  in  writing,  to  the  effect  that  he 
was  advised  by  counsel  that  the  said  leases  were  invalid,  and  that  he  had  no  defence 
to  the  said  actions  ;  and  that,  acting  under  the  advice  of  counsel,  he  should  not  defend 
tin'  same  ;  and  to  the  further  effect,  that  the  said  leases  container  1  an  absolute  warranty 
of  title  on  behalf  of  the  said  George  O'Brien,  Earl  of  Egremont,  the  lessor,  his  heirs 
and  assigns,  against  all  persons  whatsoever;  and  that  he  should  require  the  said 
executors,  in  performance  of  the  said  warranty,  to  defend  him  and  his  tenants  in 
the  possession  of  the  said  premises  for  the  residue  of  the  term  thereby  granted,  and 
determinable  as  aforesaid ;  and  that,  in  case  of  eviction  from  the  said  premises,  he 
should  claim,  and  proceed  to  recover  of  them  the  said  executors,  the  value  of  the 
said  demised  premises,  and  the  rents,  issues,  and  profits  thereof,  and  all  other  loss, 
charges,  damages,  and  expenses  whatsoever  which  he  or  his  said  tenants,  or  any  of 
them,  or  any  other  person  or  persons,  should  or  might  suffer,  sustain,  or  lie  liable  or 
put  unto,  by  or  by  reason  or  means  of  such  eviction,  or  the  said  action,  or  any  other 
action,  proceeding,  cause,  matter,  or  thing  whatsoever  consequent  thereon,  or  relating 
thereto. 

The  solicitor  of  the  executors,  in  consequence  of  such  notice,  wrote  and  sent  to 
the  said  John  Williams  a  [410]  notice  in  writing,  to  the  effect  that  he  was  instructed 
by  the  said  executors  of  the  said  late  Earl  of  Egremont,  at  the  expense  of  his  estate, 
to  appear  and  plead  to  the  said  ejectments,  but  that  these  and  all  other  proceedings  to 
betaken  towards  defending  the  said  ejectments  were  to  be  adopted  and  carried  on 
without  prejudice  to  the  right  of  the  said  executors  to  reject  and  resist  any  claim 
that  might  be  made  against  them  in  respect  of  the  said  leases  granted  by  the  said 
late  earl. 

The  attorneys  of  the  defendants  accordingly  (qu.)  appeared  to,  and  defended,  the 
said  actions  of  ejectment  in  the  name  of  the  said  John  Williams  and  the  same  were 
tried  at  the  Somerset  Spring  assizes  for  the  year  1840,  when  a  verdict  was  found  fin- the 
plaintiff  in  each  of  the  said  actions:  and,  on  or  about  the  i",itli  of  September,  1842, 
the  said  George  Wyndham,  Karl  of  Egremont,  look  lawful  possession  of  the  said 
demised  premises,  and  lawfully  evicted  the  said  John  Williams  and  his  tenants 
t  herefrom. 

Tin'  said  executors  paid  and  discharged  the  costs  taxed  of  the  -aid  I  leorge  Wyndham, 
Karl  of  Egremont,  in  the  said  actions  of  ejectment  ;  but  the  said  John  Williams  was 
lawfully  called  upon  to  pay,  and  was  forced  to  pay,  and  diil  p.iv  to  the  said  George 
Wyndham  Karl  of  Egremont,  the  sum  of  131.  16s.  Id.  for  the  mesne  profits  of  the 
said  premises  demised  by  the  said  indenture  of  lease  of  t  lie  L'ltli  oi  March,  1805  :  and 
the  said  John  Williams  also  incurred  certain  necessary  costs,  charges,  and  expenses  in 

and  about  the  said  action  so  broughl  for  the  recovery  ot  the  last  ntioned  premises, 

amounting  to  241.  and  upwards. 

The  value  of   the   premises  demised    by  the   said   indenture  oi    the  24th  of  March, 

1805,   during  the   residue  of   the  before-menti I    term   therein   which    remained 

unexpired  at  the  period  of  the  eviction  aforesaid,  amounted  to  the  sum  of  751. 

[411]  The  said  John  Williams  was  also  lawfully  called  upon  to  pay.  and  was  forced 

to  pay,  and  did  pay,  to  the  said  (i ge  Wyndham,  Earl  of  Egremont,  the  sum  of  I  il. 

for  the  mesne  profits  of  the  said  premises  demised  by  the  said  Indenture  of  lease  of 
the  25th  of  March,   1805.    The  said  John  Williams  also  incurred  certain  necessary 
costs,  charges,  and  expenses,  in  and  about  the  said  action  for  t  he  reco>  ery  of  the 
mentioned  premises,  amounting  to  iTil.  and  upwards, 

The  value  of  the  said  premises  demised  bj  the  said  indenture  of  the  25th  of  March", 
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1805,  during  the  residue  of  the  before-mentioned  term  therein  which  remained  unexpired 
at  the  period  of  the  eviction  aforesaid,  amounted  to  the  sum  of  801. 

The  defendants  have  received  assets  of  the  testator  George  O'Brien,  Earl  of 
Egremont,  more  than  sufficient  for  the  payment  of  the  several  sums  hereinbefore 
mentioned. 

The  questions  for  the  opinion  of  the  court  are — first,  whether  the  said  John 
Williams  was  entitled  to  recover  from  the  defendants,  as  executors  of  the  said  George 
O'Brien,  Earl  of  Egremont,  the  sums  of  131.  16s.  Id.,  241.,  and  751.  or  any  and  which 
of  them  ;  and  whether  any  interest  on  such  sums,  or  any  or  which  of  them. 

Secondly,  whether  the  said  John  Williams,  as  such  executor  as  aforesaid,  was 
entitled  to  recover  from  the  said  defendants,  as  executors  of  the  said  George  O'Brien, 
Earl  of  Egremont,  the  said  sums  of  141.,  251.,  and  801.,  or  any  and  which  of  them  ; 
and  whether  he  was  entitled  to  any  interest  on  such  sums,  or  any  and  which  of  them. 

The  case  was  argued  in  Hilary  term  last. 

Byles,  Serjt.  (with  whom  was  Butt),  for  the  plaintiff.  The  circumstances  out  of 
which  the  questions  to  be  dis-[412]-cussed  in  this  case  arise,  are  as  follow  : — On  the 
24th  and  25th  of  March,  1805,  George,  Earl  of  P]gremont,  being  tenant  for  life  under 
the  will  of  his  father,  with  a  power  of  leasing,  demised  certain  premises  to  the  plaintiff 
and  to  one  John  Farthing  respectively,  for  the  term  of  ninety-nine  years,  if  three 
persons  respectively  named  in  the  leases  should  so  long  live.  These  leases  contained 
the  following  clause  :  "  And  the  said  earl,  for  himself,  his  heirs  and  assigns,  the  said 
demised  premises,  with  the  appurtenances,  unto  the  said  [lessee],  his  executors, 
administrators,  and  assigns,  under  the  rent,  covenants,  conditions,  exceptions,  and 
agreements  before  expressed,  against  all  persons  whomsoever  lawfully  claiming  the 
same,  shall  and  will  during  the  said  term  warrant  and  defend."  These  leases  being 
invalid  as  an  execution  of  the  power,  upon  the  death  of  the  lessor,  the  present  earl 
brought  ejectments,  and  recovered  possession  of  the  premises  thereby  demised,  as  well 
as  certain  mesne  profits.  The  plaintiff,  the  lessee  named  in  the  first  lease,  and  who 
is  also  the  executor  of  the  assignee  of  the  second  lease,  now  seeks  to  recover  against 
the  executors  of  the  late  earl,  the  lessor,  the  value  of  the  respective  terms,  the  sums 
paid  by  him  for  mesne  profits,  and  the  costs  incurred  by  him  in  defending  the  actions 
of  ejectment  at  their  request. 

For  the  plaintiff  it  will  lie  contended  :  first,  that  the  warranty  contained  in  the 
clause  above  set  forth  is  equivalent  to  a  covenant  for  quiet  enjoyment,  or  to  a  covenant 
for  title :  secondly,  that  it  is  an  express  and  not  an  implied  covenant,  or  a  covenant  in 
law  :  thirdly,  that  it  is  a  covenant  continuing  to  the  end  of  the  term  intended  to  be 
granted  :  fourthly,  that  the  executors  of  the  lessor  are  liable  for  a  breach  of  this 
express  covenant :  fifthly,  that  it  is  a  covenant  that  runs  with  the  land,  and  consequently 
enures  to  the  benefit  of  the  assignee  of  the  term :  sixthly,  that  an  action  of  covenant 
lies  at  the  suit  [413]  of  the  executor  of  the  assignee,  notwithstanding  the  breach  did 
not  happen  until  after  the  death  of  the  lessor. 

1.  What  is  meant  by  the  words  "warrant  and  defend,"  when  found  in  a  lease  for 
years  ?  In  the  case  of  real  estate,  they  have  a  well  understood  technical  meaning.  In 
Sheppard's  Touchstone  (eh.  8,  §  1,  p.  181)  it  is  said  :  "A  warranty  is  a  covenant  real 
annexed  to  lands  or  tenements  (b)  whereby  a  man  and  his  heirs  are  bound  to  warrant 
the  same.  Or  it  is  where  a  man  is  bound  to  warrant  the  land  or  hereditament  that 
another  hath  (c).  And  he  that  doth  make  this  warranty  is  called  the  warrantor,  and 
he  to  whom  it  is  made,  the  warrantee."  The  learned  author  then  proceeds,  in  sect.  5, 
to  consider  to  what  estates  a  warranty  may  be  annexed,  and  how.  He  says  (ch.  8, 
§  5,  p.  184):  "A  warranty  in  deed  may  lie  annexed  to  estates  of  inheritance  or 
freehold  ;  and  that,  not  only  of  corporeal  things  which  pass  by  livery,  as  houses, 
lands,  and  the  like,  but  also  of  incorporeal  things  which  lie  in  grant,  as  advowsons, 
rents,  commons,  estovers,  and  the  like,  which  issue  out  of  lands  or  tenements  ;  and  that, 
not  only  to  inheritances  in  esse,  but  also  to  such  as  are  newly  created  ;  as,  a  man  (some 
say)  may  grant  a  rent,  &c.  de  novo  out  of  land  for  life,  in  tail,  or  in  fee,  with  warranty. 

(&)  Mi1.  Preston  here  adds,  "  or  rather  to  an  estate  of  freehold  or  inheritance  if 
named  for  that  purpose,  and,  in  cases  of  warranty,  by  implication  of  law,  though 
not  named." 

(c)  Mr.  P.  adds,  "so  that  the  warranty  is  knit  to  an  estate  which  the  warrantee 
hath  or  taketh." 
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So,  a  warranty  in  law  may  extend  to  a  rent  newly  created  ;  and,  therefore,  if  such  a 
rent  lie  granted  in  exchange  for  an  acre  of  land,  this  exchange  and  warranty  thereunto 
annexed  are  good.  But  a  warranty  (c)  may  not  be  annexed  to  an  estate,  or  lease,  for 
years,  albeit  it  be  a  lease  for  1000  years,  nor  to  any  other  chattel  ;  and  therefore,  in 
all  actions  which  the  lessee  for  [414]  years  may  have,  as  trespass,  &c.,  a  warranty 
cannot  be  pleaded  in  bar  "  (a).  This  clause,  being  found  in  a  demise  of  a  term  for  years, 
though  not  strictly  and  properly  a  warranty,  must  be  construed  according  to  the 
popular  meaning  of  the  words  used  in  it :  and  the  authorities  are  express  to  shew  that 
it  amounts  to  a  covenant  for  quiet  enjoyment,  or  to  a  covenant  for  title.  Thus,  in 
Sheppard's  Touchstone  (ch.  7,  §  4,  p.  163),  it  is  said,  that,  "If  a  man  make  a  lease  for 
years,  and  warrant  it  to  the  lessee,  his  heirs  and  assigns,  during  the  term;  or,  he  that 
hath  right  to  the  land  confirms  the  estate  of  the  lessee  for  years,  with  warranty;  in 
these  cases,  howbeit  this  be  not  a  warranty,  nor  in  the  nature  of  a  warranty,  yet  it 
shall  be  construed  a  good  covenant  in  law  for  the  quiet  enjoying  of  the  thing."  The 
same  law  is  laid  down  in  22  Viner's  Abridgment,  421  (c).  In  Pimmmbe  v.  Budge, 
(Hub.  :;,  Velv.  139.  Rvdg  v.  Pincombe,  1  Roll.  25),  Amy  Pincombe  and  others,  plaintiffs 
brought  an  action  of  covenant  against  John  Rudge,  and  declared  that  Rudge,  the 
defendant,  by  his  indenture  dated  30  Octobris,  32  Eliz.,  did  demise  unto  them  all  his 
lands  in  Southmolton,  in  the  tenure  of  J.  S.,  by  these  words,  dedit,  concessit,  demisit, 
et  confirmavit,  unto  the  said  plaintiffs,  habend.  et  tenend.  for  their  lives,  rendering 
301.  a  year  rent ;  with  this  express  clause  of  warranty  : — "  And  the  said  John  Rudge 
and  his  heirs,  all  the  said  premises  unto  the  said  Amy,  &C,  against  all  persons  claiming 
by,  from,  or  under  the  said  John,  his  ancestors  or  heirs,  shall  ami  will  warrant,  acquit, 
and  defend  during  the  term  aforesaid."  This  was  a  grant  of  a  reversion  upon  an 
estate  for  life  made  to  one  John  Pincombe  and  others,  in  fifteenth  of  the  Queen  by 
the  same  John  Rudge,  who  did  atturn  to  the  grant  to  Amy  ami  others:  and  the  same 
John  Rudge,  [415]  in  the  30th  year  of  the  Queen,  had  demised  the  premises  unto  one 
William  Hunt  for  term  of  years  to  begin  after  the  death  of  the  said  John  Pincombe 
and  others.  After  all  this,  John  Pincombe,  the  last  tenant  for  life,  died  ;  Amy 
Pincombe  and  the  other  grantees  of  the  reversion  entered,  upon  whom  William  Hunt, 
the  lessee,  entered;  whereupon  they  brought  their  action  of  covenant  against  John 
Eudge,  and  laid  their  damage  to  2001.  ;  whereupon  the  defendant  pleaded  in  bar,  that 
the  plaintiff  had  formerly  brought  a  warrantia  charts  against  him  upon  the  warranty 
aforesaid  for  the  same  lands,  and  that  it  was  yet  hanging  and  undetermined  ;  whereupon 
the  plaintiff  demurred  in  law,  and  judgment  given  for  him,  and  damages  and  costs 
B81.  6s.  8d. :  whereupon  Rudge  brought  a  writ  of  error  in  the  Exchequer  Chamber; 
and  the  only  question  was,  whether,  upon  this  clause  of  warranty  real  annexed  to  a 
freehold,  an  action  of  covenant  to  recover  damages  could  be  grounded.  And  it  was 
agreed  by  all  the  judges  in  the  Exchequer  Chamber,  "that  this  action  of  covenant 
will  lie;  because  that,  though  the  warranty  was  annexed  to  a  freehold,  yet  the  breach 
and  bnpeaching  was  not  of  a  freehold,  bul  of  a  chattel  (that  is  to  say),  of  a  lease  for 
years,  for  which  there  could  neither  lie  a  voucher,  rebutter,  nor  warrantia  charts  ;  bo 
that,  though  there  had  been  a  judgment  in  tin-  warrantia  charts  in  this  case,  yet 
neither  upon  entry  nor  upon  recovery  in  ejectione  firms  upon  this  lease,  there  could 
be  neither  voucher  nor  rebutter,  nor  value  upon  the  warrantia  charts  :  and  therefore 
a  real  warranty  is  a  covenant  real,  when  the  freehold  is  brought  in  question  ;  but, 
when  a  lease  is  in  question,  or  any  other  loss  that  doth  not  draw  away  the  freehold, 
it  may  be  n  - 1 ■  1 1  as  a  personal  Covenant,  whereupon  damages  ni,i\  be  recovered  ;  SO  it  is 
both  a  real  and  personal  covenant,  to  several  ends  and  respects."  Ami  10  it  was 
adjudged  tor  the  [416]  defendant  upon  the  writ  of  error.  That  iN  a  distinct  authority 
to  shew,  that,  when  a  warranty  is  annexed  to  an  estate  for  years,  it  may  be  dealt  with 
as  a  personal  covenant.     Another  authority  to  the  same  effect   is  to  be  found  in 

Sheppard's  T thstone  (ch.  8,  §  7,  p.   186):  "To  every  good  warranty  in  deed  that 

must  bar  ami  bind,  these  things  are  requisite"    among  others     "that  the  estate  to 
which  the  warranty  is  annexed  be  such  an  estateas  is  able  to  support  it  ;  and  therefore 

that  it  be  a  lease  for  life  at  the  least."  In  WotUm  V.  fifli  (2  Saund.  177),  it  WOB  held 
that  a  warranty  by  baron  and  feme,  annexed  to  an  estate  for  years,  in  a  tine,  u  ill  bind 

(e)  Mr.  I',  adds,  "formal  and  proper." 

('0  Mr.  P.  adds,  "  by  way  of  rebutter." 

(c)  Warrantia  Charts  (E).     I'.  22  II.  6,  to.  52,  pi.  26,  there  cited,  i-.  not  in  point. 
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the  feme,  though  under  coverture  at  the  time  ;  and  an  action  of  covenant  will  lie  against 
the  feme  thereon  after  the  death  of  the  baron.  The  same  doctrine  is  laid  down  in 
Bacon's  Abridgment  (title  Covenant  (C),  pi.  4). 

2.  This  is  clearly  therefore  an  express  covenant.  In  Sheppard's  Touchstone 
(ch.  7,  §  6,  p.  167),  it  is  laid  down  that  "a  warranty  in  a  lease  for  years,  shall  be 
taken  for  a  covenant  for  quiet  enjoying."  Swan  v.  Strwnsham  (Dyer,  257  a.),  and 
Broderidge  v.  Windsore,  there  cited,  are  also  authorities  to  that  effect. 

3.  It  will  probably  be  contended  on  the  other  side,  that  the  word  "  term "  here 
means  "  estate."  In  Co.  Litt.  45  b.,  Lord  Coke  thus  defines  a  "  term  "  :  (g) — "  Terminus, 
in  the  understanding  of  the  law,  doth  not  only  signify  the  limits  and  limitation  of 
time,  but  also  the  estate  and  interest  that  passeth  for  that  time.  As,  if  a  man  make  a 
lease  for  twenty-one  years,  and  after  make  a  lease  to  begin  a  fine  et  expiratione  prsedicti 
termini  xxi.  annorum  dimiss.,  and  after,  the  first  lease  is  surrendered,  yet  the  second 
lease  shall  begin  presently  ;  but,  if  it  had  been  to  begin  post  finem  et  expirationem 
[417]  predict,  xxi.  annorum,  in  that  case,  although  the  first  term  had  been  sur- 
rendered, yet  the  second  lease  should  not  begin  till  after  the  twenty-one  years  be 
ended  by  effluxion  of  time  :  and  so  note  the  diversity  between  the  term  for  twenty- 
one  years,  and  twenty-one  years."  So,  in  Wright  <l.  Plowden  v.  Cwrtwright  (1  Burr. 
282),  upon  a  reference  being  made  in  the  argument  to  Sheppard's  Touchstone  (ch.  14, 
§  3,  p.  274),  where  it  is  said,  that,  "if  a  lease  be  made  to  A.  for  eighty  years,  if  he 
live  so  long,  and,  if  he  die  within  the  said  term  or  alien  the  premises,  that  then  his 
estate  shall  cease ;  and  then  he  doth  further  by  the  same  deed,  grant  and  let  the 
premises  for  so  many  years  as  shall  then  remain  unexpired  after  the  death  of  A.  or 
alienation,  to  B.  for  the  residue  of  the  said  term  of  eighty  years,  if  he  shall  live  so 
long ;  in  this  case,  the  lease  to  B.  is  void ;  for,  after  the  death  of  A.  the  term  is  at  an 
end  :  but,  if  he  say  '  for  the  residue  of  the  eighty  years,'  it  is  otherwise."  Lord 
Mansfield  observed  :  "  The  distinction  just  cited  from  Sheppard  (which  he  takes  from 
The  Hector  of  Chedington's  case)  makes  no  difference,  if  the  word  '■term'1  may  signify 
the  time,  as  well  as  the  interest ;  for,  then  it  becomes  merely  a  question  of  construc- 
tion,— which  sense  the  word  ought  to  be  understood  in."  The  court  will  therefore 
put  such  construction  upon  the  word  as  will  make  the  whole  instrument  consistent. 
In  Evans  v.  J'aughun  (4  B.  &  C.  261,  6  D.  &  R.  349),  A.,  being  seised  in  fee  of  an 
estate,  by  lease  and  release  executed  upon  his  marriage,  settled  the  same  upon  himself 
for  life,  remainder  to  his  first  and  other  sons  in  tail,  with  a  power  to  the  tenant  for  life 
to  grant  leases  for  years,  determinable  on  three  lives.  A.  afterwards  granted  a  lease 
of  part  of  the  estate  in  question,  for  the  lives  of  three  persons  therein  named,  and 
the  life  of  the  survivor  ;  and  there  was  a  covenant  that  [418]  the  lessee  should  quietly 
hold  and  enjoy  the  premises  for  and  during  the  said  term,  without  interruption  of  the 
lessor,  his  heirs  or  assigns,  or  any  other  person  claiming  any  estate,  right,  or  interest 
by,  from,  or  under  him  or  any  of  his  ancestors.  The  lease,  being  for  three  lives 
absolutely,  was  not  conformable  to  the  power,  and  became  void  on  the  death  of  A. ; 
his  eldest  son  brought  an  ejectment  and  evicted  the  lessee,  two  of  the  cetteux  que 
vies  being  then  living :  and  it  was  held,  that  the  eldest  son  was  a  person  claimiug 
under  the  lessor  within  the  meaning  of  the  covenant  for  quiet  enjoyment ;  and  that, 
by  the  words  during  flic  said  term  in  that  covenant,  the  parties  intended,  a  term  to 
continue  so  long  as  any  of  the  cetteux  que  vies  survived,  and  not  a  term  to  continue 
only  for  the  life  of  the  grantor.  The  only  distinction  between  that  case  and  the 
present  is,  that  there  the  interest  of  the  lessor  was  that  of  tenant  for  life  under  a 
settlement  of  his  own  creation  :  in  all  other  respects  the  cases  are  identical.  It  is 
clear,  therefore,  that  this  is  a  covenant  for  quiet  enjoyment  that  enures  to  the  end  of 
the  term  intended  to  be  granted,  viz.  ninety-nine  years,  if  the  three  persons  named 
in  the  lease  should  so  long  live.  If  the  language  of  the  lease  were  doubtful,  the 
maxim  would  apply,  Verba  ehartarum  fortius  accipiuntur  contra  proferentem. 

4.  The  executors  of  the  lessor  are  bound  by  his  express  covenants,  whether  named 
or  not.  In  the  case  of  Lady  Caran  v.  PuUeney  (2  Yes.  jun.  544),  it  was  assumed  that 
the  executors  would  be  liable  in  damages  in  such  a  case  as  the  present.  [Maule,  J. 
Here,  the  heirs  being  named,  and  the  executors  not,  it  may  be  contended  that  the 
latter  were  intended  to  be  excluded.]  In  Hyde  v.  Skinner  (2  P.  Wms.  197),  Lord 
Macclesfield  says  :   "The  executors  of  every  person  are  implied  in  himself,  and  bound 

(g)  And  see  5  M.  &  G.  20. 
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without  naming."  Anil  in  Comyns's  Digest  {title  Covenant  (C.  1))  it  is  said:  "If 
a  [419]  man  covenants  with  B.,and  dies,  an  action  lies  against  his  executor  or  adminis- 
trator upon  it,  though  he  he  not  named  in  the  covenant.  So,  in  all  cases,  an  executor 
is  bound  by  a  covenant,  if  it  does  not  determine  by  the  death  of  the  covenantor.  So, 
if  he  covenants  for  him  and  his  assigns:  for,  an  executor  or  administrator  is  an 
assignee"  (vide  3  M.  &  G.  297).  The  same  law  is  laid  down  in  Brooke's  Abridgment 
(Covenant,  pi.  11,  50).  So,  in  Sheppard's  Touchstone  (ch.  7,  §  9,  p.  179),  it  is  said, 
fehat,  "if  one  demise  a  house  and  land,  with  a  stock  or  sum  of  money,  for  years, 
rendering  rent,  and  the  lessee  doth  covenant  for  him  and  his  assigns  to  deliver  the 
money  at  the  end  of  the  term;  in  this  case,  an  assignee  shall  not  be  bound  by  this 
covenant,  as  the  executors  and  administrators  of  the  lessee  shall." 

5.  That  this  is  a  covenant  which  runs  with  the  land,  and  enures  to  the  benefit  of 
the  assignee  of  the  term,  is  clear  from  the  fourth  resolution  in  Spi  ncer's  case  (5  Co. 
Rep.  17  a.),  "that,  if  a  man  makes  a  feoffment  by  this  word  dedi,  which  implies  a 
warranty,  the  assignee  of  the  feoffee  shall  not  vouch  ;  but,  if  a  man  makes  a  lease  for 

by  this  word  coneessi  or  demisi,  which  implies  a  covenant,  if  the  assignee  of  the 
lessee  be  evicted,  he  shall  have  a  writ  of  covenant,  for,  the  lessee  and  his  assignee 
hath  the  yearly  profits  of  the  land  which  shall  grow  by  his  labour  and  industry  for 
an  annual  rent,  and  therefore  it  is  reasonable  when  he  hath  applied  his  labour  and 
employed  his  cost  upon  the  land,  and  be  evicted  (whereby  he  loses  all),  that  he 
shall  take  such  benefit  of  the  demise  and  grant  as  the  first  lessee  might ;  and  the 
lessor  hath  no  other  prejudice  than  what  his  espeeial  contract  with  the  first  lessee  hath 
bound  him  to." 

6.  The  only  remaining  question  is,  whether  or  not  the  assignee,  or  his  executor, 
can  sue  notwithstanding  the  eviction  did  not  take  place  until  after  the  death  of  [420] 
the  lessor;  in  other  words,  whether  or  not  the  doctrine  of  estoppel  applies  to  such  a 
case.  In  Evans  v.  Vmgham  (4  B.  &  C.  261,  6  D.  &  R.  349),  Abbott,  C.  J.,  said  :  "The 
lessor  says  by  his  <\vt>{\  that  the  lessee  shall  have  the  estate  for  that  period  for  which 
he  purports  to  grant  it :  and  it  is  not  open  to  him,  or  any  person  claiming  under  him, 
to  say  that  he  meant  by  the  words  'during  the  said  term,'  any  other  term  than  that 
which  he  purported  to  pass  by  his  deed.  I  think,  therefore,  that  the  term  contemplated 
by  the  parties  to  the  deed,  and  mentioned  in  the  eovenant  for  quiet  enjoyment,  was 
a  term  to  continue  for  the  three  lives  mentioned  in  the   lease,  and  that  the  representa 

1 1  w  of  the  lessor,  having  evicted  the  lessee  while  two  of  the  cetteux  que  vies  were  living, 
was  guilty  of  a  breach  of  the  covenant  for  quiet  enjoyment."  In  Waller  v.  The  Dean 
and  Chapter  of  Norwich  (Owen,  136.     S.  ('.  1  Brownlow  &  Goldsb.  21),  in  an  action 

of  covenant,  the    plaintiff  declared  on    a    lease  nude  IV lie-  dean  ;   and   the  rase  was 

thus: — The    dean,    in    the    38    EllZ.,    had    made    a    lease    for    ninety  nine   years    to   one 

Themilthorpe,  and  then  in  the  42  Eliz.  made  a  lease  to  the  plaintiff  for  three  lives, 
rendering  rent,  with  a  letter  of  attorney  to  make  livery,  and  a  covenant   to  save  the 

plaintiff  harmless  against  Themilthorpe:  afterwards  the  attorney  makes  livery,  viz. 
after  Michaelmas,  which  was  a  rent  day,  and  he,  being  disturbed  by  Themilthorpe, 
brought   this  covenant  :  and  one  question  was,  whether,  inasmuch  as  the  lease  was 

Void    to    Waller,  tl \  .11.1  lit    was    TOid   also.      And    it    was   said    by   Nirholls,    .1.,   and 

Bgr 1   by  the   rest  of   the  justices,  that  "the  covenant    is  good,  and  yet  in  force  ;   for, 

when   an    estate    is   created  in  which    is    implied  a  covenant   in  law,  there,  if   I  lie   estate 

be  void,  tic-  covenant  i-  void  also;  but,  when  there  is  an  express  covenant  in  deed, 
there  it  is  otherwise,  although  the  lease  be  void  or  voidable  :  as  it  he  covenant  [421] 
that  the  lessee  shall  enjoy  during  the  term,  and  fin-  lessee  resign,  yet  is  the  covenant 
g I,  although  the  term  is  gone"     It  is  therefore  submitted,  that  if  is  not  competent 

to  the  excel  it  ors  ill  this  ease  to  Bay  that  1  he  covenant  is  void  at  law.       Besides,  this  18  not 

merely  a  covenant  for  quiet  enjoyment,  but  for  title  also;  and,  if  so,  if  was  broken 
before  the  death  of  the  lessor ;  and  no  difficulty  can  arise  as  to  the  statute  of  limitations, 

the  breach  being  a  continuing  breach  ;    Kingdom.  \.    Vottl   I  I   M  A'  Sel.  53). 

As  to  the  damages,  the  plaintiff  is  cut  it  led,  in  both  eases,  to  all  the  damages  claimed, 

interest   only  excepted. 

Channel!,  Serjt.  (with  whom  were  Sir  T.  Wilde,  Serjt,  and  Hugh  Hill),  for  the 
defendants.  It  is  agreed  on  both  sides  that  a  warranty,  in  its  strict  legal  sense, 
cannot  attach  to  a.  chattel  interest.  The  reason  appears  iii  Co.  I. iii.  389  a.  where  it 
is  said  :  "  A  warrant  ie  doth  not  extend  to  any  lease,  though  it  be  for  many  thousand 
years,  or  to  estates  of  tenants  by  statute  staple,  or  merchant,  or  elegit,  or  -my  other 
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chattel,  but  only  to  freehold  or  inheritances,  as  it  appearcth  in  all  Littleton's  cases 
which  he  putteth  in  this  chapter.  And  this  is  the  reason  that,  in  all  actions  which 
lessee  for  years  may  have,  a  warrantie  cannot  be  pleaded  in  barre  ;  as  in  an  action  of 
trespass,  or  upon  the  statute  of  5  E.  2,  and  the  like.  But,  in  those  actions  when  the 
freehold  or  inheritance  do  come  in  question,  there  the  warrantie  may  be  pleaded  : 
but,  in  such  actions  which  none  but  a  tenant  of  the  freehold  can  have,  as,  upon  the 
statute  of  8  H.  6,  assize,  or  the  like,  there  a  warrantie  may  be  pleaded  in  barre."  It 
will  not  be  denied  that  this  is,  in  a  certain  sense,  a  covenant  (b) :  but  the  question  is, 
whether  it  is  an  express  covenant,  or  only  a  covenant  in  [422]  law.  In  Sheppard's 
Touchstone  (ch.  7,  §  1,  p.  163),  the  rule  is  laid  down,  that,  "if  a  man  make  a  lease  for 
years,  and  warrant  it  to  the  lessee,  his  heirs  and  assigns,  during  the  term,  or  he  that 
hath  right  to  the  land  confirm  the  estate  of  the  lessee  for  years,  with  warranty  ;  in 
these  cases,  howbeit  this  be  not  a  warranty,  nor  in  the  nature  of  a  warranty,  yet  it 
shall  lie  construed  a  good  covenant  in  law  for  the  quiet  enjoying  of  the  thing."  And 
therewith  agrees  Wotton  v.  Heli  ('_'  Saund.  177).  In  Kobe's  Abridgment  (Covenant 
(C),  pi.  2)  it  is  said  :  "Si  lessee  pur  ans  covenant  a  repairer,  &c,  provided  always, 
and  it  is  agreed,  that  the  lessor  shall  find  great  tymber,  &c.  :  ceo  faira  un  covenant 
del  part  le  lessor,  a  trover  grand  timber,  per  le  parol]  agreed,  et  ne  serra  un  qualifica- 
tion del  covenant  de  lessee."  In  Adams  v.  Gribney  (6  Bingh.  656,  4  M.  &  P.  491), 
tenant  for  life,  remainder  over,  by  indenture  demised  to  the  lessee,  his  executors,  Ac, 
for  the  term  of  fifteen  years,  without  any  express  covenant  for  quiet  enjoyment  ;  the 
lessee  was  evicted  by  the  remainder-man  after  the  death  of  the  tenant  for  life,  but 
before  the  expiration  of  the  fifteen  years :  and  it  was  held  that  the  lessee  could  not 
maintain  an  action  of  covenant  against  the  executor  of  the  tenant  for  life  in  respect  of 
such  eviction.  All  the  authorities,  and  especially  Hyde  v.  The  Dean  and  Canons  <</ 
Windsor  (Cro.  Eliz.  552),  Bragg  v.  Wiseman  (1  Brownlow  &  Goldsb.  22),  and  Swan  v. 
Stransham  (Dyer,  257  a.  1  Anderson,  12,  Sir  F.  Moore,  74),  were  there  cited  and 
very  elaborately  discussed ;  and  Tindal,  C.  J.,  in  delivering  the  judgment  of  the 
court,  said:  "That  the  word  'demise'  in  a  lease  for  years  imports  and  makes  a 
covenant  in  law  for  quiet  enjoyment  by  the  lessee,  at  least  during  the  continuance  of 
the  estate  out  of  which  the  lease  is  granted,  is  clear  from  all  the  authorities,  [423] 
and  is  admitted  by  the  defendant;  but  it  is  contended  on  his  part,  that  such  implied 
covenant  ceases  with  his  estate,  as  well  upon  the  ground  that  it  is  rather  in  the 
nature  of  an  implied  warranty  than  of  an  implied  covenant,  as  upon  the  direct  authority 
of  decided  eases.  If  it  had  been  necessary  to  determine  this  case  upon  the  ground  of 
distinction  above  referred  to,  considerable  doubt  would  be  thrown  upon  such  dis- 
tinction in  the  case  of  a  chattel  real,  by  the  authority  of  Lord  Coke,  by  whom  it  is 
laid  down  (a),  that  a  warranty  cannot  be  annexed  to  chattels  real  or  personal  ;  but, 
if  a  man  warrant  them,  the  party  shall  have  covenant.  We  think,  however,  it  is 
sufficient  to  say  that  the  cases  which  have  been  decided  on  the  precise  point  now 
raised,  are  too  strong  to  get  over.  Such  is  the  case  in  Dyer  (Swan  v.  Stransham, 
Dyer,  257  a.),  determined  in  Michaelmas  term,  8  &  9  Elizabeth.  The  lease  in  that 
case,  as  in  the  present,  was  by  indenture  made  by  tenant  for  life  by  the  word  '  demise. 
The  ouster  in  that  case,  as  in  this,  was  by  the  remainder-man  after  the  death  of  the 
tenant  for  life,  and  before  the  effluxion  of  the  term.  The  action  in  that  case  also,  aa 
in  this,  was  an  action  against  the  executors  of  the  lessor,  to  recover  damages  for  the 
breach  of  covenant  (c).  And,  after  two  arguments,  it  was  held  in  that  case  by  three 
of  the  justices  '  that  the  executors  should  not  be  charged  with  this  covenant  in  law  ; 
because  the  covenant  in  law  ends  and  determines  with  the  estate  and  interest  of  the 
lessor  ; '  also  '  that  no  cause  of  action  is  given  against  the  testator  in  his  lifetime. 
And,  although  one  of  the  justices  differed  from  the  rest,  yet  he  admitted  that,  if  the 
lease  had  been  by  deed-poll  instead  of  by  indenture,  he  should  have  [424]  agreed  with 
his  companions  :  a  distinction  which  is  not  assented  to  by  the  learned  reporter.  The 
same  principle  is  laid  down  in  Hyde  v.  Tht  Canons  of  Windsor  (Cro.  Eliz.  552),  and  in 
the  case  of  Bragg  \.  Wiseman  (1  Brownl.  &  Goldsb.  22),  where  covenant  was  brought 
against  the  executor  of  the  husband  upon  a  lease  by  husband  and  wife  ;  and  it  is  laid 
down  '  that  a  covenant  in  law  shall  not  be  extended  to  make  one  do  more  than  he  can, 

(b)  See  Com.  Dig.  tit.  Covenant  (A.  4). 

(a)  Co.  Litt.  101  b,  384  a.  ;  Hargrave  and  Butler's  Xotes,  332 

(c)  See  the  form  of  the  declaration,  Bendloes,  150. 
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which  was,  to  warrant  it  as  long  as  he  lived,  and  no  longer.'"  The  only  authority 
that  militates  against  the  argument  now  urged  is  the  obiter  dictum  above  referred  to 
in  Swan  v.  Stransham  (Dyer,  257  a.).  Had  the  covenant  in  this  case  been  an  express 
covenant,  it  may  be  conceded  that  the  word  "  term  "  would  have  borne  the  construc- 
tion in  support  of  which  reference  has  been  made  to  Wright  d.  Plowden  v.  Cartwright 
(1  Burr.  282).  Evans  v.  Faughan  (4  B.  &  C.  261,  6  D.  &  R.  349)  has  no  application  ; 
that  was  clearly  the  case  of  an  express  covenant.  All  that  the  passage  cited  from 
Spencer's  case  (5  Co.  Rep.  17  a.)  amounts  to  is  this,  that,  in  some  respects,  the  assignee 
stands  in  the  same  position  as  the  lessee  ;  whereas  the  contention  in  the  present  case 
is,  that  neither  lessee  nor  assignee  could  sue  in  respect  of  breaches  in  the  time  of  the 
lessor.  Andrew  v.  Pearce  (1  New  Rep.  15S)  shews  that,  to  entitle  the  assignee  to  sue, 
there  must  be  an  actual  assignment  of  a  valid  and  subsisting  lease  :  here,  the  second 
lease  was  at  an  end  before  the  assignment.  Waller  v.  The  Dean*  and  <  napter  of  Norwich 
(Owen,  136,  Walter  v.  Dean,  &c.  of  Norwich,  1  Brownlow  &  Goldsb.  21)  was  also  the 
case  of  an  express  covenant.  Nieholls,  J.,  took  the  view  that  is  now  presented,  observ- 
ing, that,  "  when  an  estate  is  created  in  which  is  implied  a  covenant  in  law,  there,  if 
the  estate  be  void,  the  covenant  is  void  also  :  "  and  the  report  concludes — "  And  the 
[425]  court  agreed  with  Nieholls."  Kingdom  v.  Nbttle  (4  M.  &  Sel.  53)  was  also  the 
case  of  an  express  covenant :  had  it  been  otherwise,  the  point  for  which  it  was  cited 
could  not  have  arisen.  The  argument  now  urged  is  clearly  put  in  Sheppard's  Touch- 
stone (ch.  7,  §  8,  p.  178)  :  "  If  a  lessee  be  ousted  by  one  that  hath  title,  it  seems  an 
action  of  covenant  will  lie  for  this  ouster  against  the  executor  or  administrator,  upon 
the  covenant  in  law,  if  he  were  put  out  in  the  lifetime  of  the  lessor,  and  not  other- 
wise ;  for,  if  there  be  tenant  for  life,  the  remainder  in  fee  to  another,  and  the  tenant 
for  life,  by  the  words  'demise  or  grant,'  doth  make  a  lease  for  years,  and  die,  and  after 
he  in  remainder  doth  enter  and  put  out  the  lessee  for  years ;  in  this  case,  he  cannot, 
upon  this  covenant  in  law,  charge  the  executors  or  administrators  of  the  lessor." 

An  assignee  can  only  sue  by  reason  of  some  privity  of  estate  :  it  is,  therefore, 
incumbent  on  him  to  shew  a  breach  whilst  such  privity  is  subsisting  :  Andrew  v.  Pearce 
(1  Xew  Rep.  158). 

If  the  plaintiff' is  entitled  to  recover,  he  may  be  entitled  to  recover  in  respect  of 
the  mesne  profits  ;  but  clearly  he  is  not  entitled  to  the  costs  now  claimed.  As  a 
general  rule,  it  is  well  established  that  a  party  has  no  right  to  defend  an  action 
where  there  is  no  valid  defence,  and  then  throw  the  liability  to  the  costs  thus  wantonly 
incurred  (vide  infra,  410,  infra,  433)  upon  persons  who  have  entered  into  some  cove 
nant  or  agreement  of  indemnity, 

Byles,  Serjt.,  in  reply.  It  is  not  necessary  to  dispute  the  doctrine  laid  down  by 
this  court  in  Adams  v.  Gibney  (6  Bingh.  656,  4  M.  &  1'.  4!)1),  \'r/..  that  the  covenant 
implied  from  the  word  "  demise "  extends  no  further  than  the  estate  of  the  lessor. 
Thai  a  covenant  for  quiet  enjoyment,  as  well  as  [426]  a  covenant  for  title,  is  implied 
under  the  word  "demise,"  is  clear  from  Holder  v.  Taylor  (Hobart,  12),  Fraser  \.  Skey 
(2  Chitt,  l,V]i.  616),  Iwfiildni  v.  .!/«//(!)  Ves.  325),and  Bwnett  v.  Lynch  (5  B.  &  C.  589, 
8  I*.  &  R.  368).  The  real  question  is,  whether  bhe  covenant  in  the  present  case  is  an 
express  covenant  or  merely  a  covenant  in  law.  If  it  bad  not  been  intended  by  1 1 1 . ■ 
parties  for  an  express  covenant,  if  would  not  have  found  any  place  in  the  indenture 
at  all.  [Maule,  J.  If  it  means  any  thing  more  than  is  implied  in  the  word  "demise," 
it  must  lie  an  express  covenant.]  The  authorities  already  cited  shew  that  it  may 
be  an  express  covenant,  though  it  mean  do  more  than  the  law  implies  from  the 
word  "demise":  and  those  authorities  are  not  in  the  slightest  degree  impugned 
by  anything  thai  has  been  urged  on  behalf  of  the  defendants.  In  Williams  on 
Utors   (3rd   ed.    p.    1352),  it   IS  said:   "It    is  clear   that    in    many  eases  a    liability 

may  accrue  against   the  executor  or  administrator,  after  the  death  of  the  lestat 

intestate,  upon  a  eon  tract  made  in  his  lifetime,  although  the  executor  or  administratoi 
lie  not  named  therein.  Thus,  the  executor  is  liable  upon  a  bond  which  becomes  due, 
or  a  note  payable,  subsequently  to  the  death  of  the  testator  (y).  So,  where  a  man 
covenanted  that  A.  should  aerve  I!,  as  an  apprentice  for  seven  years,  ami  died,  ii  was 
holden,  that,  if  A.  departs  within  I  he  term,  a  writ  of  covenant   lies  againsl  the  6X61  Utor 


(.'/)  Citing  Toller,  463,  where  the  reference  is  to  Com,  Dig.  Pleader  (2  1>.  2),  from 
which  the  reference  is  to  Dyer,  34  I  b, 
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of  the  covenantor,  without  naming  (A)  him  (i).  So,  if  A.  is  bound  to  build  a  house  for 
B.  [427]  before  such  a  time,  and  A.  dies  before  the  time,  his  executors  are  bound  to 
perform  this  contract  (a)1.  Hence  it  appears  that  executors  or  administrators  more 
actually  represent  their  testator  or  intestate  than  the  heir  does  the  ancestor  :  for,  if  a 
man  binds  himself,  his  executors  or  administrators  are  bound  though  not  named  ;  but 
it  is  not  so  of  the  heir,  however  large  an  amount  of  real  assets  may  have  descended 
to  him  "  (b).  The  defendants  having  sanctioned  the  defence  of  the  ejectments,  it  does 
not  lie  in  their  mouths  to  say  that  the  costs  thereby  incurred  were  unnecessarily  or 
wantonly  incurred.  [Erie,  J.  The  question  in  these  cases  is,  whether  or  not  the  defence 
is  such  as  a  prudent  man  might  be  expected  to  set  up.]  If  that  be  the  test,  the 
plaintiffs  right  to  recover  these  costs  is  indisputable. 

Channel!,  Serjt.,  observed  upon  the  cases  cited  for  the  first  time  by  Byles,  Serjt., 
in  his  reply. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  opiniou  of  the  court. 

The  material  facts  out  of  which  the  questions  sent  to  us  by  his  honour  the  Master 
of  the  Bolls  have  arisen,  are  very  few.  George  O'Brien,  Earl  of  Egremont,  being 
tenant  for  life,  with  a  leasing  power,  by  indenture  of  lease,  bearing  date  the  24th  of 
March,  1805,  demised  to  John  Williams,  the  plaintiff,  for  ninety -nine  years,  if  three 
persons  therein-named  should  so  long  live  ;  which  lease,  upon  the  death  of  the  tenant 
for  life,  was  held  to  be  void  as  against  the  remainder-man,  by  the  judgment  of  a  court 
of  law,  on  the  ground  that  it  was  not  made  in  due  conformity  with  the  leasing  power. 
This  lease  con-[428]-tained  in  it  a  clause  in  the  following  terms ;  viz.  "  And  the  said 
earl,  for  himself,  his  heirs  and  assigns,  the  said  demised  premises,  with  the  appur- 
tenances unto  the  said  John  Williams,  his  executors,  administrators,  and  assigns, 
under  the  rent,  covenants,  conditions,  exceptions,  and  agreements  before  expressed, 
against  all  persons  whatsoever  lawfully  claiming  the  same,  shall  and  will  during  the 
said  term  warrant  and  defend.''  And  upon  this  state  of  facts  the  question  is,  whether 
the  original  lessee  can  maintain  covenant  against  the  executors  of  the  tenant  for  life, 
upon  the  clause  of  warranty  above  set  forth. 

And  a  second  question  is  then  put  to  us,  namely,  whether  in  the  case  of  another 
lease  granted  precisely  under  the  same  circumstances,  and  in  the  same  form,  the 
executors  of  the  assignee  of  the  original  lessee  can  maintain  such  action. 

It  was  admitted,  on  the  argument  before  us,  both  on  the  part  of  the  plaintiff  and 
the  defendant,  that  the  clause  above  set  forth,  being  found  in  a  demise,  not  of  a  free- 
hold interest,  but  of  a  term  for  years  only,  was  not  strictly  and  properly  a  warranty. 
Indeed,  all  the  authorities  agree  upon  the  point,  that  the  warrantee  in  such  case  can 
neither  vouch,  nor  bring  warrantia  chartse,  nor  use  it  by  way  of  rebutter,  the  ordinary 
modes  by  which  a  warranty  is  made  available  when  annexed  to  an  estate  of  freehold 
or  inheritance  (a)'-.  It  was  also  admitted  on  the  part  of  the  defendants,  that,  although 
such  clause  of  warranty,  when  annexed  to  the  demise  of  a  chattel  interest,  was  not 
strictly  and  properly  a  warranty,  yet  that  it  amounted  to  a  covenant  in  law  for  quiet 
enjoyment ;  but  it  was  at  the  same  time  contended  by  them,  that  it  amounted  to  a 
covenant  in  law  only  ;  and  that,  being  a  covenant  in  law,  it  would  extend  no  further 
than  to  protect  the  estate  which  the  lessor  could  lawfully  grant,  that  is,  in  this  case, 
a  term  of  years  deter-[429]-minable  with  his  own  life  :  whereas,  on  the  part  of  the 
plaintiff,  it  was  insisted  that  the  clause  in  question  amounted  to  an  express  covenant 
for  quiet  enjoyment,  and  that,  being  an  express  covenant,  it  extended  to  protect  the 
whole  term  which  was  purported  to  be  granted  by  the  lease.  Anil,  after  hearing  the 
argument,  we  are  of  opinion  that  the  construction  contended  for  on  the  part  of  the 
plaintiff  is  the  just  and  proper  construction,  and  that  the  clause  now  under  consider* 

(h)  I.e.  although  there  is  no  mention  of  executors  in  the  covenant,  or  as  Lord 
Brooke  has  it,  "  ou  executor  n'est  mencion  en  le  fait."     Bro.  Abr.  Covenant,  pi.  12. 

(i)  Citing  Bro.  Abr.  Covenant,  pi.  12,  which  refers  to  48  E.  3  (H.  48  E.  3,  fo.  1, 
pi.  4-).  The  same  case  is  referred  to  in  Bro.  Abr.  Executors,  pi.  142.  Bac.  Abr. 
Executors  (P.),  1,  referring  to  Bro.  Abr.  tit.  Gov.  pi.  12. 

(a)1  Citing  Quick  v.  Ludburrow,  3  Bulstr.  29  ;  Gordon  v.  ( 'ale,  rt,  2  Sim.  253,  4  Buss. 
Ch.  Cas.  581. 

(b)  Citing  Co.  Litt.  209  a.  ;  Wentw.  Off'.  Ex.,  14th  edit.  c.  11,  pp.  239,  240. 

(«)-  Co.  Litt,  389  a.;  Hob.  3. 
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tion  operates  as  a  covenant  for  quiet  enjoyment  daring  the  whole  of  the  term  granted 
by  the  lease.  For,  looking  at  the  words  of  the  warranty,  we  hold  that  they  do,  in 
their  plain  and  literal  meaning,  import  an  agreement  on  the  part  of  the  lessor  that 
the  lessee  shall  enjoy  the  land  demised  during  the  term  mentioned  in  the  lease;  and 
that  such  words  do  consequently  amount  to  an  express  covenant  to  that  effect ;  upon 
the  principle  laid  down  by  Chief  Baron  Comyns,  in  his  Digest  (tit.  Covenant  (A.  l'), 
"  that  any  words  in  a  deed  which  shew  an  agreement  to  do  a  thing,  make  a  covenant." 

The  distinction  between  covenants,  and  the  only  distinction  (so  far  as  relates  to 
the  present  inquiry),  we  take  to  be  this  :  they  are  either  covenants  by  express  words 
or  covenants  in  law.  "  There  are  two  kinds  of  covenants,"  says  Lord  Coke,  1  Inst. 
139  b.  (i.e.  Co.  Litt.  139  b.),  "viz.  a  covenant  in  deed  and  a  covenant  in  law;"  or, 
as  it  is  put  in  Vaughan's  Reports,  p.  118. — "All  covenants  between  a  lessor  and  his 
lessee  are  either  covenants  in  law,  or  express  covenants."  And  that  the  covenant  now 
before  us  does  not  fall  within  the  class  of  covenants  in  law,  is  clear  from  considering 
the  nature  of  such  covenants.  A  covenant  in  law,  properly  speaking,  is  an  agreement 
which  the  law  infers  or  implies  from  the  use  of  certain  words  having  a  known  legal 
operation  in  the  creation  of  an  estate  :  so  that,  after  they  have  had  their  primary  [430] 
operation  in  creating  the  estate,  the  law  gives  them  a  secondary  force,  by  implying  an 
agreement  on  the  part  of  the  grantor  to  protect  and  preserve  the  estate  so  by  those 
words  already  created  :  as,  if  a  man  by  deed  demise  land  for  years,  covenant  lies  upon 
the  word  "demise,"  which  imports,  or  makes,  a  covenant  in  law  for  quiet  enjoyment; 
or,  if  he  grant  land  by  feoffment,  covenant  will  lie  upon  the  word  "dedi."  But  the 
argument  in  the  present  case  is  not  founded  on  the  legal  effect  or  consequence  of  any 
wiin  Is  of  demise,  but  on  that  which  is  alleged  to  be  the  necessary  construction  of  the 
words  employed  in  the  express  clause  of  warranty.  The  covenant,  therefore,  has  not 
any  of  the  properties  or  the  character  of  a  covenant  in  law. 

The  argument  on  the  part  of  the  defendants  has  proceeded,  throughout,  on  the 
ground,  that,  as  the  clause  in  the  lease  is  not  in  its  form  and  terms  an  express  cove- 
nant for  quiet  enjoyment,  but  as  such  covenant  can  only  bo  gathered  and  collected 
from  the  clause  of  warranty,  so  it  must  of  necessity  be  ranked  amongst  implied  cove- 
nants;  and  that,  being  an  implied  covenant  only,  it  must  be  considered  as  a  covenant 
in  law  :  as  if  there  were  some  rule  or  principle,  that  all  implied  covenants  were 
covenants  in  law.  But  we  think  there  is  a  fallacy  in  this  argument  from  the  use  of 
the  term  "  implied  covenant "  in  a  sense  which  does  not  properly  belong  to  it. 

In  every  case,  it  is  always  matter  of  construction  to  discover  what  is  the  sense  and 
meaning  of  the  words  employed  by  the  parties  in  the  deed.  In  somr  cases,  that 
meaning  is  more  clearly  expressed,  and  therefore  more  easily  discovered;  in  others, 
it  is  expressed  with  more  obscurity,  and  discovered  with  greater  difficulty.  In  some 
cases  it  is  discovered  from  one  single  clause;  in  others,  it  is  only  to  be  made  oul  by 
the  comparison  of  different  and  perhaps  distant  parts  of  the  same  instru-T431]-ment, 

But,  after  the  intention  and  meaning  of  the  parties  is  once  ascertai 1,  after  the 

agreement  is  once  inferred  from  the  winds  employed  in  the  instrument,  all  difficulty 
which  has  been  encountered  in  arriving  at  such  meaning,  is  to  be  entirely  disregarded  ; 
tlir  legal  effect  and  operation  of  the  covenant,  whether  framed  in  express  terms,  that 
is,  whether  it  be  an  express  covenant,  or  whether  the  covenant  be  matter  of  inference 
Bod  argument,  is  precisely  the  same;  and  an  implied  covenant,  in  this  sense  of  the 
term,  differs  nothing  in  its  operation  or  legal  consequences  from  an  express  covenant. 
Now,  it  is  in  this  sense  that  the  counsel  on  the  part  of  the  defendants  appear  to  have 
used  the  term  "implied  covenant."    The  covenant  for  quiet  enjoyment)  they  contend, 

is  an  implied  covenant,  because  it  is  found  in  the  d 1  in  the  form  of  a  warranty,  and 

not  in  that  of  an  express  covenant  for  quiet  enjoyment  :  and  they  then  further  contend, 

that,  being  an  implied  covenant,  it  must  of tessity  be  a  covenant  in  law.     To  which 

it  appears  to  us  to  be  a  sufficient  answer,  that  an  implied  covenant)  in  the  sense  in 
which  the  phrase  is  used  in  the  argument,  is  to  all  intents  and  purposes  the  same  as 
an  express  covenant;  and  that  it  is  only  those  covenants  which  the  law  itself  implies, 
that  can  be  properly  considered  as  covenants  in  law  a  character  and  description 
which,  as  we  have  already  seen,  dues  not   belong  to  the  cu\  eiiant   now  under  disOU 

Ami,  upon  considering  the  several  authorities  referred  to,  they  will  be  found  in  accord 
aiice  with  this  view  oi  the  case.  In  Swam  \.  Stramsham  (Dyer,  257  a.),  though  it  was 
held,  on  a  demise  fur  years  by  a  tenant  for  life,  who  died  during  the  term,  that  an 
act  inn  of  covenant  could  not  be  maintained  on  the  covenant  in  law  against  the  executoi  i 
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of  the  tenant  for  life,  because  the  covenant  in  law  ends  and  determines  with  the 
estate  and  interest  of  the  lessee  ;  [432]  yet  it  was  said,  that,  if  there  had  been  a 
covenant  in  fact  or  expressed,  or  warranty  of  the  term  expressed,  it  should  be  other- 
wise. So,  in  Pincombt  v.  Budge  (Hob.  3,  Yelv.  139,  1  Roll.  Rep.  25,  Nov,  131),  a 
warranty  is  called  a  covenant  real  (b)1  when  it  is  annexed  to  a  freehold,  and  a  freehold 
is  in  question,  but  a  covenant  personal  when  a  chattel  interest  only  is  in  question. 
And  this  case  is  referred  to  for  this  distinction,  in  1  Rolle's  Abridgment,  519  (6  Vin. 
Abr.  378,  pi.  9),  where  the  personal  covenant  of  warranty  when  a  chattel  interest  is 
in  question,  is  classed  under  express  covenants,  and  not  under  covenants  in  law,  or 
under  implied  covenants. 

In  Wottrni  v.  Hele  (2  Saund.  177,  1  Lev.  301,  1  Sid.  466,  2  Keb.  684),  an  action 
of  covenant  for  quiet  enjoyment,  was  held  to  be  maintainable  upon  a  warranty  of  a 
term  of  years  in  a  fine  ;  but  there  is  no  discussion  in  that  case  as  to  the  covenant 
being  express,  or  a  covenant  in  law.  In  Comyns's  Digest,  Covenant  (A.  3),  a  warranty 
annexed  to  a  chattel  interest  is  indeed  classed  under  the  head  of  covenants  in  law,  as 
distinguished  from  express  covenants  ;  but  the  only  authorities  referred  to  are,  Wcttm 
v.  Hele,  which  does  not  bear  on  the  point,  and  I'incombe  v.  Budge,  in  Rolle's  Abridg- 
ment where  the  same  covenant  is  classed  as  an  express  covenant..  And,  where  in 
Shejipard's  Touchstone  (ch.  7,  §  4,  p.  163)  it  is  stated,  that  a  warranty  annexed  to  a 
chattel  interest  will  operate  not  as  a  warranty,  but  as  a  covenant  in  law,  the  author 
was  adverting  to  the  distinction,  not  between  express  covenants  and  covenants  in  law, 
but  to  that  between  warranty  in  a  stricter  sense,  and  a  covenant  personal. 

The  other  cases  cited  in  the  course  of  the  argument,  from  Swam  v.  Strcmsham  to 
Adams  v.  Gibney,  bear  [433]  on  the  question  of  liability  in  respect  of  a  covenant  in 
law,  not  on  the  question  whether  an  express  warranty  is  a  covenant  in  law  only. 
Therefore,  both  upon  principle  and  authority,  we  think  this  is  an  express  covenant  for 
quiet  enjoyment,  which  extends  to  the  term  purported  to  be  granted,  and  consequently 
that  the  defendants  are  liable  thereon  as  executors  of  the  covenantor. 

As  to  the  question  arising  on  the  second  lease,  we  think  that  the  executor  of  the 
assignee  of  the  lessee  has  the  same  right  of  suing  on  this  covenant  as  the  original 
lessee. 

In  Spencer's  case  (5  Co.  Rep.  16  a.),  fourth  resolution,  it  was  held  that  a  covenant 
in  law  for  title  would  pass  with  the  estate  ;  and  there  is  neither  principle  nor  authority 
to  shew  that  an  express  covenant,  either  for  title  or  quiet  enjoyment,  will  not  equally 
pass,  and  be  available  for  the  assignee  of  the  lessee,  or  the  executor  of  such  assignee  (i)'-. 

And,  although  in  Andrew  v.  Pearce  (1  New  Rep.  158)  it  was  held  that  no  action 
was  maintainable  upon  the  covenant  for  quiet  enjoyment  by  the  assignee  of  the  lessee 
against  the  executor  of  the  lessor  ;  yet  that  was  expressly  on  the  ground  that  the 
lease  had  become  absolutely  void  by  the  death  of  the  lessor  before  the  assignment 
made  to  the  plaintiff;  a  fact  which  does  not  occur  in  the  present  case. 

The  amount  of  damages  only  remains  to  be  settled.  As  to  the  mesne  profits,  and 
the  value  of  the  term  lost,  the  liability  of  the  executors  is  too  clear  to  require  discus- 
sion. We  think  also,  that  the  present  defendants  are  bound  to  pay  the  costs  of  the 
present  plaintiff  in  defending  the  actions  of  ejectment ;  because  the  present  defendants, 
by  directing  a  defence  (d),  admitted  that  there  [434]  was  reasonable  ground  for 
defending ;  and,  from  the  statement,  it  appears  that  the  costs  in  question  were  neces- 
sary for  such  defence.  But  we  see  no  ground  for  the  allowance  of  interest  on  any 
of  the  sums. 

We  shall  certify  accordingly,  to  the  Master  of  the  Rolls. 

The  following  certificate  was  afterwards  sent : — 

"  First :  We  are  of  opinion  that  the  said  John  Williams  is  entitled  to  recover  from 
the  said  defendants,  as  executors  as  aforesaid,  each  of  the  said  sums  of  131.  16s.  Id., 
and  241.,  and  751.,  but  without  interest : 

(i)1  I.e.  a  personal  covenant  relating  to,  and  binding,  the  realty,  not  a  true  cove- 
nant real  upon  which  a  fine  might  be  levied.  See  F.  N.  B.  145  A.  146  F.  Com. 
Dig.  tit.  Covenant. 

(A)2  Vide  Wollastm  v.  Hakewill,  3  Mann.  &  Gr.  297,  3  Scott,  N.  R.  593. 

(d)  The  statements  in  the  special  case  upon  this  point,  supra,  410,  appear  to  be 
somewhat  inconsistent. 
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"Secondly  :  We  arc  of  opinion  that  the  said  John  Williams,  as  such  executor  as 
aforesaid,  is  entitled  to  recover  from  the  said  defendants,  as  executors  as  aforesaid,  the 
said  sums  of  141.,  251.,  and  801.,  but  without  any  interest. 

"N.C.  Tindal.  W.  H.  Maule. 

"Thomas  Coltman.       W.  Erle." 

End  of  Hilary  Vacation. 


[435]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  and 
upon  Writs  of  Error  from  that  Court  to  the  Exchequer  Chamber,  in 
Easter  Term,  in  the  Eighth  Year  of  the  Keign  of  Victoria. 

The  judges  who  sat  in  banco  this  term  were,  Tindal,  C.  J.,  Coltman,  J.,  Cress- 
well,  J.,  Erie,  J. 

Davies,  Dem.,  William  Selby  Lowndes,  Ten.     April  15,  1845. 
Appearance  of  the  knights  to  choose  the  recognitors  for  the  trial  of  a  writ  of  right. 

The  court  of  Exchequer  Chamber  having  awarded  a  venire  de  novo  in  this  writ  of 
right  (see  6  Mann.  &  Gr.  474,  7  Scott,  N.  R.  141  ;  and  this  court  having  on  a  former 
day  (in  Michaelmas  term  last)  granted  a  rule  for  a  trial  at  bar),  a  writ  of  summons 
issued  to  the  sheriff  of  Buckinghamshire,  commanding  him  to  summon  four  knights 
of  the  shire  to  choose  the  recognitors.  The  knights  not  appearing  at  the  return  of 
the  writ,  their  default  was  recorded,  and  an  alias  writ  of  sum-[436]  -mons  issued, 
directing  the  sheriff  to  bring  up  other  four  knights. 

On  the  20th  of  January  last,  three  of  the  knights  last  summoned,  viz.  R.  W.  H.  H. 
Vyse,  Esq.,  C.  Clowes,  Esq.,  and  J.  P.  Deering,  Esq.,  appeared,  but  the  fourth,  Gk  1  Vim, 
Esq.,  made  default;  whereupon  the  appearance  of  the  three  knights,  and  the  default 
of  the  fourth,  were  recorded,  and  a  pluries  writ  of  summons  issued,  commanding  the 
sheriff  to  bring  up  other  four  knights. 

On  this  day  the  four  knights  lasl  summoned,  viz.  J.  I'.  Deering,  Ksq.,  W.  Jenny, 
Esq.,  W.  P.  W.  Freeman,  Esq.,  and  R.  J.  Freer,  Esq.,  appealed,  and  were  duly  sworn 
to  choose  the  recognitors.  Having  retired  for  this  purpose,  they  returned  into  court 
with  a  list  of  twenty-four  («),  themselves  included  :  and  a  day  was  afterwards  appointed 
for  the  trial  (/>). 

('«)  The  proper  number  would  appear  to  be  sixteen. 

(/<)  Ouiere,  whether  the  knights  were  properly  summoned  in  this  case  by  alias  and 
pluries  writs  of  summons.  In  the  case  of  Lord  Windsor  v.  St.  John,  Dyer,  79  b.,  "the 
writ  of  summons  of  four  knights,  girt  with  swords,  was  returned  served,  and  there 
appeared  but  two  of  the  knights;  and,  by  the  opinion,  a  habeas  corpora  shall  be 
Warded  to  the  sheriff  to  have  them  in  the  octaves  of  Trinity  :  and  the  precedent  of 
17  11.  s  agrees  with  this:  and  no  alias  summons  shall  be  awarded."  Afterwards,  in 
the  same  case,  Dyer,  1  ( >."i,  four  knights  were  returned,  and  appeared,  and  one  was 

challenged,  and  withdrew;  a  new  summons  was  awarded  to  sun m  another,  and  a 

habeas  corpora  against  the  others.     And  see  Booth,  Real  Actions,  97,  where  it  is  said, 

upon  the  authority  of  the  above  case  in    Dyer,  79  b.,  that,  "if  four  knights  d I 

appear,  but  some  of  them,  a  habeas  corpora  shall  issue  to  the  sheriff,  and  no  alias 
summons." 

In  Brownlow's  Writs  Judiciall,  p.  143,  is  a  form  of  a  writ  of  Bummona  commanding 
the  sheriff  to  summon  one  knight  (one  of  those  already  summoned  having  made 
default),  and  a  distringas  to  compel  the  appearance  of  the  other  three. 

But,  by  consent,  the  twelve  maybe  elected  by  those  who  do  appeal-.  Glanvill, 
lih.  2,  c.  1 2. 

Sec  Dyer,  270  b.,  for  the  process  to  bring  in  the  sixteen  named  by  the  knights, 
which  is  a  venire  facias. 
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[437]     In  the  Matter  of  Sarah  Woodcock.    April  15,  1845. 

[Applied,  Ex  parte  Sutcliffe,  1874,  29  L.  T.  747.] 

The  concurrence  of  the  husband  in  a  conveyance  by  his  wife  of  her  separate  property, 
under  the  3  &  4  W.  4,  c.  74,  s.  91,  will  be  dispensed  with,  where  the  parties  are 
living  apart  by  mutual  consent,  and  the  husband  refuses  to  join  in  the  execution 
unless  part  of  the  purchase-money  is  paid  to  him. 

Clarke,  Serjt.,  moved  for  a  rule  to  enable  Sarah  Woodcock,  a  married  woman 
living  apart  from  her  husband,  to  convey  her  interest  in  certain  freehold  property  at 
Coventry.  The  motion  was  founded  upon  the  affidavit  of  the  wife,  which  stated  that 
she  was  married  to  Thomas  Woodcock  on  the  25th  of  December,  1827,  and  that  they 
lived  together  for  about  eight  weeks,  and  then  separated,  and  had  never  since  lived 
or  cohabited  together,  but  had  ever  since  lived  separate  and  apart  from  each  other, 
and  that  she  had  ever  since  and  still  resided  at  Coventry,  and  her  husband  at  Hinkley, 
in  the  county  of  Leicester ;  that  she  was  entitled  to  the  property  in  question  under 
the  will  of  one  James  Woodcock,  and  had  contracted  to  sell  the  same  to  one  Need  ham 
for  451.  ;  and  that  she  had  caused  an  application  to  be  made  to  her  said  husband  to 
join  with  her  in  conveying  the  same  to  Xeedham  pursuant  to  her  said  contract :  and 
also  the  affidavit  of  a  clerk  to  an  attorney,  which  stated  that  he  called  upon  the 
husband,  and  informed  him  of  his  wife's  right  to  the  property  in  question,  and  that 
she  had  contracted  to  sell  it,  and  asked  him  if  he  would  join  in  the  conveyance  thereof  ; 
and  that  the  husband  refused  to  join  in,  or  sign,  any  deed,  unless  he  received  one  half 
of  the  purchase-money.  He  referred  to  Mirfin's  case  (a),  where  a  similar  rule  was 
granted  upon  affidavit  of  the  husband's  refusal  to  execute  a  conveyance. 

TlNDAL  C.  J.  The  husband's  refusal  to  concur  in  the  conveyance,  except  upon 
the  terms  stated,  is  a  sufficient  reason  for  granting  the  application. 

Fiat. 

[438]     Smith  v.  Moore  and  Another.     April  16,  1845. 

[S.  C.  9  Jur.  352.     See  Neville  v.  Kelly,  1862,  12  C  B.  (N.  S.)  744.     Distinguished, 
Bent  v.  Wakefield  and  Barndey  Union  Bank,  1878,  4  C.  P.  D.  5.] 

The  defendants,  by  public  advertisement,  offered  a  reward  of  201.  to  any  person  who 
would  give  such  information  as  should  lead  to  the  apprehension  and  conviction  of 
the  party  or  parties  who  had  broken  into,  robbed,  and  set  fire  to  their  premises. 
One  B.,  whom  the  plaintiff  had  taken  into  custody  on  suspicion  of  being  concerned 
in  the  offence,  offered  to  make  certain  disclosures  if  furnished  with  something  to 
eat  and  drink.  The  plaintiff  communicated  this  offer  to  a  sub-inspector  of  police, 
who  took  B.  to  a  public-house,  and  gave  him  refreshment,  whereupon  B.  made  a 
voluntary  confession,  which  resulted  in  his  conviction  and  transportation  for  the 
crime  in  question  : — Held,  that  the  plaintiff  was  entitled  to  the  reward. 

Assumpsit  for  a  reward  of  201.  offered  by  the  defendants  for  the  discovery  of  the 
person  or  persons  who  had  committed  a  burglary. 

The  defendants  pleaded,  first,  non  assumpsit ;  secondly,  that  the  plaintiff  did  not 
give  such  information  as  led  to  the  apprehension  and  conviction  of  the  offender  ;  where- 
upon issue  was  joined. 

The  cause  was  tried  before  Piatt,  B.,  at  the  last  assizes  at  Worcester,  when  the 
following  facts  appeared  in  evidence: — Towards  the  close  of  the  year  1844,  certain 
premises  belonging  to  the  defendants  at  Tividale  New  Colliery,  near  AYest  Bromwich, 
in  the  county  of  Stafford,  were  broken  into,  robbed,  and  set  fire  to.  The  defendants 
immediately  caused  hand-bills  and  placards  to  be  circulated  and  posted,  offering  a 
reward  of  201.  to  any  person  who  would  give  such  information  as  should  lead  to  the 
apprehension  and  conviction  of  the  person  or  persons  who  had  committed  the  offence. 
The  plaintiff, — who  had  been  a  constable  belonging  to  the  Ssaffordshire  police,  but 
who  was  under  a  temporary  suspension  from  his  office, — suspecting  a  man  named 
Bridges  to  have  been  concerned  in  the  robbery,  apprehended    him,  when    Bridges 

(a)  4  Mann.  &  Gr.  635.     S.  C.  per  nom.  E.r  j,ar/e  Mwrphy.     5  Scott,  N.  R.  166. 
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volunteered  to  make  some  disclosures  relative  to  the  affair,  if  something  were  given 
him  to  eat  and  drink.  Meeting  with  one  Thompson,  a  sub-inspector  of  the  Stafford- 
shire police  force,  the  plaintiff  communicated  to  him  what  Bridges  had  proposed. 
Thompson  there  [439] -upon  went  with  the  plaintiff  and  Bridges  to  a  neighbouring 
public-house,  when  the  latter,  after  having  been  provided  with  refreshment,  made  a 
voluntary  confession  as  to  the  share  he  had  had  in  the  transaction  in  question,  which 
resulted  in  his  conviction  and  transportation.  Thompson,  who  was  called  as  a  witness 
for  the  plaintiff,  stated  that  he  knew  nothing  of  Bridges,  in  connection  with  the 
robbery,  previously  to  the  communication  made  to  him  by  the  plaintiff;  whereupon 
the  learned  judge  observed  that  the  cause  was  an  undefended  one,  and  that  there 
was  nothing  to  be  left  to  the  jury.  A  verdict  having  been  found  for  the  plaintiff, 
damages  201., 

Talfourd,  Serjt.  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  In 
Lancaster  v.  Walsh  (4  M.  &  W.  16),  a  party  who  had  been  robbed  of  bank-notes  put 
forth  a  hand-bill,  wherein  it  was  stated,  that,  "whosoever  would  give  information 
whereby  the  same  might  be  traced,  should,  on  conviction  of  the  parties,  receive  a 
reward  of  201.  ;"  and  it  was  held  that  the  only  person  entitled  to  the  reward  was  he 
who  first  gave  information  by  which  the  notes  were  traced  to  the  robbers,  so  as  to 
ensure  their  conviction.  Here,  the  question  is  whether  the  plaintiff  could  be  said  to 
have  been  the  first  discoverer  of  the  offender,  when  the  information  which  led  to  the 
conviction  of  the  party  was  his  own  voluntary  statement. 

TlNDAL,  C.  J.  I  am  of  opinion  that  my  brother  Piatt's  direction  was  perfectly 
right.  The  words  of  the  placard  offering  the  reward  are  large  and  general  enough  to 
comprehend  every  mode  by  which  information  could  be  conveyed  that  might  have 
the  effect  of  discovering  and  convicting  the  guilty  person.  And  per  [440]  haps  the 
confession  of  the  party  himself  is  the  most  satisfactory  information  that  could  be 
obtained,  seeing  that  it  is  the  least  likely  to  be  mistaken.  I  cannot  help  observing 
that  people  are  very  ready  to  offer  rewards  for  the  discovery  of  offenders  whilst 
smarting  under  the  loss  or  injury  they  have  sustained,  but  are  slow  indeed  to  pay 
them  when  the  claimants  present  themselves. 

The  rest  of  the  court  concurring, 

Rule  refused  (a). 

Coombee  v.  Howard.     April  19,  1845. 

By  a  memorandum  in  writing,  A.  agreed  to  let  to  B.  a  house  "at  a  yearly  rent  of 
501."  with  a  proviso  that  A.  should,  "  in  consideration  of  the  yearly  rent  as  aforesaid 
being  dulj  paid,"  give  B  quiet  possession  of  the  said  house:  and  B.  agreed  "to  pay 
the  aforesaid  rent  of  .Mil.,  and  all  taxes,"  ,ve.    The  memorandum  then  concluded  thus 

-"likewise  the  stable  and  loft  over,  now  occupied  by  II.,  at  a,  further  rent  of  251. 
per  annum,  —  to  be  paid  on  the  usual  quai  ter  days  : " — Held,  by  Coltman,  Cresswell, 
and  Erie  JJ.,  absents  Tindal  C.  J.,  that  the  reservation  of  quarterly  payments 
applied  only  to  the  251.  rent,  and  not  to  the  50L 

Trespass,  for  breaking  and  entering  a  dwelling  house  and  office  of  the  plaintiff, 
situate,  &c,  creating  a  disturbance  therein,  and  seizing  his  goods,  amongst  others,  a 
crane  and  its  appurtenances,  which  had  been  fixed  on  pari  of  the  premises. 

Pleas,  as  to  all  except  the  crane,  &C,  not  guilty  by  slalule;  and  payment  into 
court  of  ."i.al.  in  respect  of  the  seizure  of  the  crane.     Replication,  damages  ultra. 

The  cause  was  tried  before  Lord  I>enman,  C  J.,  at  the  last  assizes  for  the  county 
of  Surrey.       Il   appeared  that   the  plaintiff  was  tenant   to  the  defendant  of  the  premises 

upon  which  the  alleged  trespass  was  committed,  under  the  following  memorandum  : 

[441]  "  Memorandum  of  agreement  mad.'  a  ml  entered  into  this  5th  day  of  January, 
1844,  liei  ween  Mrs.  II.  M.  ( '.  Howard,  of,  &c,  of  the  one  part,  and  John  Coomber,  of, 

&C,  of  the  oiler  part  :   The  said  Mrs.   II.   M.  ( '.   Howard  agrees  to  let   to  the  said  John 

Coomber  the  house,  and  premises  below,  lately  occupied  ana  used  as  .pi  booking-office  by 

Mr.  <  lander,  situate  in  I  he  White  1 1  art   Inn  middle  yard,  in  the  parish  of  St.  Sa\  iour's, 

in  the  borough  of  Southwark,  at  a  yearly  rental  of  501.,  for  the  term  of  three  years 

(a)  See  Williams  v.  Carwardine,  I  B.  a    Ad.  621,  I   X.  A  M.  418;  Dvtton  v.  /' 

2  Lev.  210,  211 ;  Week  v.  TiboU,  l  Roll.  Abr.  fo.  6,  pi.  31,  and  I  Viu.  Al.r.  261,  333, 
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commencing  from  Christmas  last,  and,  at  the  expiration  of  that  term,  for  a  further 
period  of  seven,  fourteen,  or  twenty-one  years,  at  the  option  of  the  said  John  Coomber  : 
and  the  said  Mrs.  H.  M.  C.  Howard,  in  consideration  of  the  yearly  rent  as  aforesaid 
being  duly  paid,  further  agrees  to  give  the  said  John  Coomber  quiet  possession  of  the 
said  house :  and  the  said  John  Coomber  agrees  with  the  said  Mrs.  H.  M.  C.  Howard 
to  pay  the  aforesaid  rent  of  501.  for  the  term  of  three  years  from  Christmas  last,  and 
to  pay  all  taxes,  parliamentary  and  parochial,  and  keep  the  house  in  tenantable 
repair ;  likewise  the  stable  and  loft  over,  now  occupied  by  Honey,  the  late  ostler,  at 
a  further  rental  of  251.  per  annum, — to  be  paid  on  the  usual  quarter  days." 

The  action  was  brought  to  recover  damages  by  reason  of  a  distress  made  by  the 
defendant  on  the  27th  of  June,  1844,  for  half  a  year's  rent  alleged  to  be  due  in  respect 
of  the  whole  premises.  It  appeared  that  the  plaintiff  had  been  let  into  possession 
under  the  above  agreement,  of  the  booking-office,  stable,  and  loft,  but  that  one  Dann, 
who  had  previously  occupied  the  rooms  over  the  booking-office,  under  Gander,  the 
former  tenant,  refusing  to  quit,  the  plaintiff  had  never  had  possession  of  those  rooms. 
Evidence  was  also  given  on  the  part  of  the  plaintiff,  of  injury  and  loss  of  business 
occasioned  by  the  seizure  and  removal  of  the  crane. 

[442]  It  was  contended  on  behalf  of  the  plaintiff — first,  that  the  defendant  was 
not  entitled  to  any  rent  at  all,  inasmuch  as  he  had  not  been  put  in  possession  of  the 
entire  premises — secondly,  that  the  rent  reserved  by  the  agreement  in  respect  of  the 
"  house  and  premises,"  viz.  the  booking-office  and  rooms  over,  mentioned  in  the  earlier 
part  of  the  agreement,  being  by  the  express  terms  of  the  contract  payable  yearly,  the 
distress  was  premature  and  unauthorized. 

For  the  defendant  it  was  insisted,  that,  by  the  true  construction  of  the  w  hole  agree- 
ment, the  lent  for  the  booking-office  and  rooms  over,  as  well  as  that  for  the  stable  and 
loft,  was  payable  quarterly. 

His  lordship  told  the  jury,  that,  under  the  circumstances,  the  defendant  had  no 
right  to  distrain  for  the  entire  rent  ;  and  he  left  it  to  them  to  say  whether  or  not  the 
351.  paid  into  court  was  a  sufficient  compensation  for  the  injury  the  plaintiff  hail 
sustained. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  651.  in  addition  to  the  sum 
paid  into  court. 

Channell,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  He 
submitted,  that,  although,  if  Dann  had  rightfully  kept  the  plaintiff  out  of  possession 
of  the  rooms  over  the  booking-office,  it  might  be  difficult  to  say  that  the  defendant  was 
justified  in  distraining  for  the  whole  rent,  still  the  jury  were  improperly  directed  as 
to  the  legal  effect  of  the  agreement,  which  he  insisted  made  the  entire  rent  of  751. 
payable  quarterly. 

COLTMAN,  J.(a)1.  I  am  of  opinion  that  the  direction  of  Lord  Denrnan  was  correct. 
The  first  part  of  the  agreement  clearly  and  unequivocally  stipulates  for  a  [443]  yearly 
rent  of  501.(ffl)s  for  the  "  house  and  premises  below  lately  occupied  and  used  as  a  booking- 
office."  The  rest  of  the  premises  are  then  let  by  a  separate  description,  and  at  a 
separate  rent  of  "251,  which  is  distinctly  reserved  to  be  paid  quarterly.  I  see  no  reason 
why  the  parties  might  not  by  one  agreement  let  two  different  sets  of  premises  in  this 
way,  at  separate  rents  payable  at  different  periods.  I  think  the  first  part  of  the  agree- 
ment clearly  makes  the  501.  rent  payable  yearly,  and  that  the  251.  rent  only  is  payable 
quarterly. 

CRESSWELL,  J.  I  am  of  the  same  opinion.  By  the  agreement  the  defendant 
contracts  to  let  to  the  plaintiff  "  the  house  and  premises  below  lately  occupied  and 
used  as  a  booking-office  by  Mr.  Gander,  situate,  &c,  at  a  yearly  rental  of  501. ;"  and 
then  it  goes  on  to  provide  that  she  shall,  "  in  consideration  of  the  yearly  rent  as 
aforesaid  being  duly  paid,"  give  the  plaintiff  quiet  possession  of  the  said  house  :  and 
the  plaintiff  agrees  with  the  defendant  "to  pay  the  aforesaid  rent  of  501."  Then 
comes  the  clause  as  to  the  stable  and  loft — "  likewise  the  stable  and  loft  over,  now 
occupied  by  Hone}',  the  late  ostler,  at  a  further  rental  of  251.  per  annum,  to  be  paid 
on  the  usual  quarter  days."  Here,  it  is  to  be  observed,  the  phrase  is  changed, 
"further  rental"  being  substituted  for  the  expressions  in  the  earlier  part  of  the 
agreement,  "yearly  rental," and  "yearly  rent."     I  think  the  plaintiff  by  this  memo- 

(a)1  Tindal,  C.  J.,  was  attending  the  argument  of  the  crown  jewels'  case. 
(a)a  Not  payable  yearly,  except  in  the  absence  of  an  express  reservation. 
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randum  clearly  undertook  to  pay  the  one  rent  yearly,  and  the  other  quarterly,  and 
not  otherwise. 

Eiti.E,  J.  A  yearly  rent  is  payable  only  once  in  a  year,  unless  the  reservation  be 
qualified  by  subsequent  words  making  it  payable  at  shorter  intervals. 

Rule  refused. 

[444]     MANTON  and  Others  v.  Balks.     April  21,  1845. 

(  ase  for  an  injury  to  the  plaintiff's  reputation,  by  the  sale  by  the  defendant  of  gun- 
locks  of  an  inferior  fabric  with  the  name  of  the  plaintiff  stamped  thereon.  The 
jury  having  returned  a  verdict  for  the  defendant,  upon  an  issue  on  damages,  ultra 
51.  paid  into  court,  on  the  ground  that  the  sum  paid  into  court  covered  the  pecuniary 
damage  actually  sustained  by  the  plaintiff, — the  court,  on  an  application  for  a  new 
trial,  declined  to  interfere. 

Case,  by  gun-smiths  of  celebrity  against  the  defendant,  fur  fraudulently  marking 
and  selling  gun-locks  with  figures,  letters,  &c.,  resembling  the  figures,  letters,  &c.,  of 
the  plaintiffs,  whereby  the  plaintiffs  were  deprived  of  certain  profits,  and  injured  in 
their  reputation  as  gun-makers. 

The  defendant  pleaded,  first,  except  as  to  four  gun-locks,  not  guilty;  secondly, 
except  as  before  excepted,  that  the  plaintiffs  did  not  make  and  sell  guns,  &c,  as  in 
the  declaration  mentioned  ;  thirdly,  payment  into  court  of  51. 

The  plaint  ill's  joined  issue  upon  the  first  and  second  pleas,  and  to  the  third  replied 
damages  ultra. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Westminster  after  the  last  term, 
it  was  proved  that  the  defendant  had  made  four  gun-locks  upon  which  the  name  of 
the  plaintiffs  appeared  as  the  makers :  but  the  sale  of  one  pair  only  was  proved.  It 
appeared  that  the  profit  upon  the  sale  of  gun-locks  varied  from  31.  to  61.  per  pair. 

The  jury  returned  a  verdict  for  the  defendant. 

Sir  T.  Wilde,  Scrjt.,  now  moved  for  a  new  trial,  on  the  ground  that  the  jury  bad 
adopted  an  improper  mode  of  estimating  the  injury  of  which  the  plaintiffs  complained, 

which  was,  not  simply  that  they  had  been  deprived  of  the   profit  u| the  sale  of  so 

many  locks  as  they  could  shew  the  defendant  to  have  sold  with  their  names  stamped 
on  them,  but  that  their  reputation  was  seriously  affected  by  the  sale  of  a  spurious  and 
inferior  article  with  a  false  representation  that  it  was  of  their  manufacture. 

[445]  TlNDAL,  C.  .1.  This  case  appears  to  me  to  fall  within  the  principle  of  those 
in  which  tin'  courts  have  invariably  refused  to  disturb  verdicts  on  the  ground  of  the 
inadequacy  of  the  damages.  Bere  the  jury  have  virtually  estimated  the  injury  of 
which  tin'  plaintiff  complains  at  51 ,  which,  according  to  the  well  known  rule,  precludes 
our  interference  with  the  verdict  as  being  against  evidence:  and  this  is  but  the  same 
motion  in  a  different  shape.  1  admit  the  importance  to  a  manufacturer  that  heshould 
be  protected  against  a  fraud  of  this  description  :  but,  regard  being  had  to  the  rules 
by  which  we  are  governed  ill  these  cases,  I  think  we  cannot  accede  to  the  present 
applicat  ion. 

The  rest  of  the  court  concurred. 
Huh'  refused  (a). 

MmiKK  /-.   Dahi.ky.     April  •_'  1 ,  1845. 

It   is  DO  excuse  for   not  applying  within    the    proper   time    to   set    aside   an  award,  that 

the  party  had  been  prevented  from  obtaining  a  knowledge  of  its  contents  by  the 
arbitrator's  improperly  demanding  an  extortionate  sum  lor  Ins  fi  > 

This  cause  and  all  matters  in  difference  between  the  parties  were  referred  bo  lay 

arbitrators,   who   made    their   award    before    Hilary  term    last,  and    gave    notice    to  the 

parties  that  it  was  ready  to  he  delivered  to  them,  or  either  of  them,  on  payment  "i 

1541.  for  their  expenses.     The  plaintiff,  i leiving  this  to  be  a  grossly  extortionate 

demand,  declined  to  take  up  the  award.  The  defendant,  however,  look  it  tip,  and 
rave  the  plaint  ill'  notice  of  it-,  contents  on  the  last  day  of  I  lilary  term.    By  the  award, 

the  plaintiff  was  ordered  to  pay  to  the  defendant    I  II 

(n)  See  Qibbs  \.  Tannaley,  post 
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Sir  T.  Wilde,  Serjt.,  was  now  instructed  to  move,  on  the  part  of  the  plaintiff,  to 
set  aside  the  award.  He  [446]  relied  upon  the  above  facts  as  an  excuse  for  the  late- 
ness of  the  application ;  citing  Reynolds  v.  Askew  (5  Dowl.  P.  C.  682),  for  the  purpose 
of  shewing,  that,  in  a  case  not  within  the  statute  9  &  10  W.  3,  c.  15,  the  court  will 
relax  the  severity  of  the  rule,  provided  the  circumstances  will  warrant  it,  though  in 
general  they  will  adopt  that  rule  as  a  guide  to  their  discretion.  [Tindal,  C.  J.  In 
Potter  v.  X'rirman  (2  C.  M.  &  R.  742,  Tyrwh.  &  Gr.  29,  -1  Dowl.  P.  C.  504)  these  cases 
are  all  put  upon  the  same  footing]  It  would  be  a  grievous  hardship  on  the  plaintiff 
to  be  deprived  of  an  opportunity  of  moving  to  set  aside  the  award,  by  the  mis- 
conduct of  the  arbitrators  in  withholding  it  until  payment  of  so  exorbitant  a  charge. 
[Tindal,  C.  J.  In  M'Arthir  v.  Campbell  (2  Nev.  &  M.  444,  5  P.  &  Ad.  518)  the  court 
of  King's  Bench  held  a  similar  excuse  insufficient.  And  we  came  to  the  same  deter- 
mination in  the  subsequent  case  of  Musselbrook  v.  Dunlin  (9  Bingh.  605,  2  M.  &  Scott, 
740,  1  Dowl.  P.  C.  722).  There,  a  cause  was  referred  at  the  assizes  (without  a  verdict 
being  taken)  to  a  layman.  The  arbitrator  on  the  19th  of  May  gave  notice  to  the 
parties  that  his  award  was  ready  to  be  delivered  to  them,  on  payment  of  certain  fees, 
which  were  deemed  exorbitant.  In  Trinity  term  following,  the  court  made  a  rule 
absolute  for  referring  the  arbitrator's  charge  to  the  prothonotary  for  taxation.  The 
prothonotary,  after  the  expiration  of  the  term,  proceeded  with  the  taxation,  and 
reduced  the  fees.  The  defendant  on  the  24th  of  November  paid  those  fees,  and 
obtained  the  award.  On  the  26th,  the  last  day  of  Michaelmas  term,  the  plaintiff 
moved  to  set  aside  the  award.  And  it  was  held  that  the  application  was  too  late. 
Cresswell,  J.  The  plaintiff  might  have  applied  to  the  court  in  Hilary  term  to  refer 
the  arbitrators'  charge  to  the  master  for  taxation,  as  appears  to  have  been  done  in 
the  case  last  cited.]  [447]  The  case  is  one  of  great  hardship  on  the  plaintiff,  whose 
conduct  throughout  has  been  perfectly  bona  fide.  [Cresswell,  J.  The  defendant 
might  with  equal  bona  fides  have  declined  to  take  up  the  award  until  after  the  expira- 
tion of  the  time  for  moving  to  set  it  aside.  The  plaintiff  is  seeking  to  take  advantage 
of  a  payment  made  by  the  defendant,  which  he  did  not  choose  to  make  himselfj 

Tindal,  C.  J.  The  cases  are  so  very  strong  against  the  application,  that  I  think 
it  would  be  an  useless  waste  of  expense  to  grant  a  rule. 

The  rest  of  the  court  concurring, 

Sir  T.  Wilde  took  no  rule(u). 


In  the  Matter  of  the  Wife  of  George  Apperton.     April  22,  1845. 

The  court  allowed  a  commission  for  taking  the  acknowledgment  of  a  deed  by  a 
married  woman  at  Sydney,  in  New  South  Wales,  to  go  out  with  a  blank  for  her 
Christian  name. 

Talfourd,  Serjt.,  moved  that  a  commission  might  be  permitted  to  go  to  commis- 
sioners for  the  purpose  of  taking  the  acknowledgment  of  a  deed  by  a  married  woman 
at  Sydney,  New  South  Wales,  a  blank  being  left  therein  for  her  Christian  name,  which, 
the  marriage  having  taken  place  at  Sydney,  was  not  known  to  any  person  here.  The 
difficulty  arose  from  the  eighty-third  section  of  the  3  &  4  W.  4,  c.  74,  which  authorises 
this  court,  or  any  judge  thereof,  "to  issue  a  commission  specially  appointing  any 
persons  therein  named  to  be  commissioners  to  take  the  acknowledgment  of  any  mar- 
[448]-ried  woman,  to  be  therein  named,  of  any  such  deed  as  aforesaid."  [Tindal,  C.  -T. 
The  case  is  not  free  from  difficulty,  inasmuch  as  the  name  of  baptism  is  the  only 
indelible  name  of  the  party.]  The  lady  will,  of  course,  make  the  conveyance  by 
her  proper  name  :  the  blank  will  appear  only  in  the  commission. 

Per  curiam.  Upon  consideration,  we  think  it  not  unreasonable  that  the  commis- 
sion should  go  in  blank,  as  prayed.  Care  must,  however,  be  taken  that  the  party  is 
identified  by  proper  affidavits  when  the  commission  is  returned. 

Fiat. 

(a)  See  Dossett  v.  Gingell,  2  Mann.  &  Gr.  870,  3  Scott,  N.  R.  179,  where  it  was 
held  that  the  court  has  no  general  jurisdiction  over  arbitrators  as  to  the  amount  of 
fees  charged  by  them,  whether  the  reference  be  under  a  rule  of  court  or  not. 
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Doe  dem.  Stevenson  v.  Glover.    April  23,  1845. 

[S.  C.  14  L.  J.  C.  P.  169.  Discussed,  Ex  parte  Palmer,  1852,  5  De  G.  &  Sm.  652. 
Questioned,  Holmes  v.  Godson,  1856,  8  De  G.  M.  &  G.  165;  Shaw  v.  Ford,  1877, 
7  Ch.  D.  674  ;  Parnell  v.  Boyd,  [1896]  2  Ir.  R.  595,  602.] 

A.  devised  his  copyhold  and  real  estates  to  B.  his  heirs  and  assigns  ;  but,  "  in  case  B. 
shall  depart  this  life  without  leaving  any  issues  of  his  body  lawfully  begotten,  then 
living,  or  being  no  such  issue  and  B.  shall  not  have  disposed  and  parted  with  his 
interest  of,  in,  and  to  the  said  copyhold  estate,"  then  he  devised  the  same  unto  ami 
to  the  use  of  0.,  her  heirs  and  assigns  : — Held,  that  the  limitation  over  to  G.  was 
valid,  and  took  effect  on  the  death  of  B.  without  issue,  and  without  having  parted 
with  his  interest  by  surrender  or  by  deed  in  his  lifetime,  and  that  a  testamentary 
disposition  by  B.  was  inoperative. 

This  was  an  action  of  ejectment,  brought  to  recover  a  close,  with  the  appurtenances, 
which,  before  and  at  the  several  times  hereinafter  mentioned,  and  also  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  has  been  and  was  within  and 
parcel  of  the  manor  of  Woodborough,  in  the  county  of  Nottingham,  and  a  customary 
tenement  thereof  ;  and  in  which  manor  customary  tenements  had  been,  for  all  the  time 
aforesaid,  devisable  by  last  will  and  testament,  and  descendible  from  ancestor  to  heir. 

Mordecai  Glover,  the  father,  before  and  at  the  time  of  making  his  last  will  and 
testament  hereinafter  mentioned,  and  from  thence  until  and  at  the  time  of  his  [449] 
death,  was  seised  of  and  in  the  said  close,  with  the  appurtenances,  of  his  customary 
estate,  and  which  was  descendible  and  devisable  as  aforesaid;  and  the  said  Mordecai 
Glover,  being  so  seised  as  aforesaid,  after  having  duly  surrendered  the  said  close,  with 
the  appurtenances,  to  the  use  of  his  will,  did,  on  the  8th  of  May,  1802,  duly  make  and 
publish  his  last  will  and  testament  in  writing,  duly  executed  and  attested  as  by  law 
required  to  pass  real  estates,  and  did  thereby,  amongst  other  things,  give  and  devise 
the  said  close,  with  the  appurtenances,  amongst  other  premises,  as  follows,  and  by  the 
following  description,  that  is  to  say,  "I  give  and  devise  unto  my  dear  wife,  Anna 
Glover,  all  those  my  customary  or  copyhold  messuages,  cottages,  lands,  tenements, 
hereditaments,  and  real  estates  whatsoever,  situate  and  being  in  the  parish  of  Wood- 
borough  aforesaid  (meaning  the  parish  of  Woodborough  in  the  county  of  Nottingham, 
and  meaning,  amongst  other  premises,  the  said  close  with  the  appurtenances),  or  else 
where  in  the  United  Kingdom  of  Great  Britain  and  Ireland:  to  hold  the  same  unto 
my  said  wife,  Anna  Glover,  and  her  assigns,  for  and  during  the  term  of  her  natural 
life;  and,  from  and  immediately  after  her  decease,  then  I  give  and  devise  all  and 
singular  my  aforesaid  messuages,  lands,  tenements,  hereditaments,  and  real  estates 
whatsoever,  unto  my  son,  Mordecai  (dover,  and  his  heirs  and  assigns  for  ever:  to  hold 
to  him  and  to  his  heirs  and  assigns  for  ever;  but,  in  ease  my  said  son,  Mordecai 
(Hover,  shall  happen  to  depart  this  life  without  leaving  any  issue  of  his  body  lawfully 
begotten  then  living,  or  being  no  such  issue,  and  he  my  said  son  shall  not  have  dis- 
posed and  parted  with  his  interest  of,  in,  and  to  the  aforesaid  copyhold  estate  and 
premises,  then  and  in  such  ease,  I  give  and  devise  the  same  customary  or  copyhold 
messuages,  cottages,  lands,  tenements,  hereditaments,  and  real  estates  unto,  and  to 
the  use  of,  my  illegitimate  d.uigh  [450]  tcr  Ann  Stevenson,  the  wife  of  John  Steven 
son,  of  Epperstone,  in  the1  Baid  county  of  Nottingham,  farmer,  late  Ann  Bradley  (the 
daughter  of  Anna  Bradley),  and*  of  her  heirs  and  assigns  for  ever." 

The  said   Mordecai   (Mover,   the  father,   shortly   after   making   his  said    will,   died 

without  revoking  or  altering  his  said  will,  leaving  his  said  s Mordeeui  Glover,  and 

tic  said  Ann  Stevenson,  him  surviving;  which  said  Anna  Glover,  upon  his  death, 
became  entitled  to,  and  entered  upon,  the  said  close,  with  the  appurtenances,  by  virtue 
of,  and  according  to,  the  said  devise  thereof  to  her,  and  i tinned  possessed  of,  and 

held  and  enjoyed,  the  same  by  virtue  of  the  same  deu'se  until  her  death,  which  took 
place  in  the  year   L824. 

Upon  the  death  of  the  said  Anna  (  doxer,  and  in  oi   about    the   year   last    aforesaid, 

the  said  Mordecai  Glover,  to  whom  the  said  close  was  devised   i    ai said,    and  who 

is  hereinafter  described  and  referred  to  as  and  by  the  description  of  Mordecai  Glover 
the  son,     became  entitled  to,  and  did  enter  upon,  the  said  close,  with  the  appurtenances, 

and  afterwards,  on  the  5th  of  April,   1825,  was  duly  admitted  tenant  of  the  »id  i  I"  ■-. 
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with  the  appurtenances,  according  to  the  custom  of  the  said  manor,  and  from  thence 
until  and  at  the  time  of  his  death  was  tenant  of  the  said  close,  with  the  appurtenances, 
and  seised  thereof,  as  of  his  customary  estate :  and  such  admittance  of  the  said 
Mordecai  Glover  the  son,  was  in  the  words  following : — 

"  The  manor  of  Woodborrow,  to  wit. — The  view  of  frank-pledge  with  the  customary 
or  copyhold  court  and  court-baron  of  the  Rev.  E.  G.  Marsh,  clerk,  prebendary  of  the 
prebend  of  Woodborrow  aforesaid,  holden  at  Woodborrow,  in  and  for  the  said  manor, 
the  5th  day  of  April,  in  the  sixth  year  of  the  reign  of  our  sovereign  lord  George  the 
Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
King,  [451]  defender  of  the  faith,  and  in  the  year  of  our  Lord  1825,  before  G.  H. 
Barrow,  Gent,  one  of  the  stewards  of  the  manor  aforesaid.  To  this  court  cometh 
Mordecai  Glover,  of  Woodborrow,  in  the  county  of  Nottingham,  farmer,  the  only  son 
and  customaiy  heir,  and  also  devisee  in  fee  in  remainder,  named  in  the  last  will  and 
testament,  of  Mordecai  Glover,  late  of  Woodborrow  aforesaid,  former,  deceased  (here 
in  court  produced  and  allowed,  and  amongst  the  court-rolls  of  this  manor  inrolled),  in 
his  proper  person,  and  here  in  full  and  open  court,  cloth  humbly  pray  to  be  admitted 
truant  to  all  and  singular  the  customary  or  copyhold  messuages,  cottages,  closes,  lands, 
tenements,  and  hereditaments  whatsoever,  situate  and  being  in  the  parish  of  Wood- 
borrow  aforesaid,  or  elsewhere  within  the  said  manor,  which  were  given  and  devised 
to  him  the  said  Mordecai  Glover  the  son,  his  heirs  and  assigns  for  ever,  after  the 
decease  of  Anna,  the  widow  of  the  said  Mordecai  Glover,  both  deceased,  in  and  by  the 
said  will  of  the  said  Mordecai  Glover,  the  father,  deceased,  or  which  descended  and 
came,  or  ought  to  have  descended  and  come,  to  him  the  said  Mordecai  Glover  the  son, 
by  and  immediately  after  the  death  of  his  said  father,  the  said  Mordecai  Glover, 
deceased ;  together  with  all  and  every  the  rights,  members,  and  appurtenances  thereto 
belonging.  And  hereupon  the  lord  of  the  manor  aforesaid,  by  the  steward  aforesaid, 
granted  seisin  of  the  same  premises  unto  the  said  Mordecai  Glover  the  son,  by  the 
rod,  according  to  the  custom  of  the  said  manor  :  to  have  and  to  hold  to  him  the  said 
Mordecai  Glover  the  son,  his  heirs  and  assigns,  for  ever,  according  to  the  same  custom, 
of  the  lord  of  the  said  manor  and  his  successors,  by  the  rents,  customs,  and  services 
therefore  due  and  of  right  accustomed  :  and  he  gjveth  to  the  lord  for  a  fine  for  such 
his  estate  and  ingress  so  thereof  had,  2s.  lid.  ;  and  so  is  admitted  tenant  in  the  form 
aforesaid." 

[452]  The  said  Mordecai  Glover  the  son,  after  he  had  been  admitted  as  aforesaid, 
and  whilst  he  was  seised  of  the  said  close,  with  the  appurtenances,  as  aforesaid,  did, 
on  the  16th  of  July,  1841,  duly  make  and  publish  his  last  will  and  testament  in 
writing,  duly  executed  as  by  law  required  to  pass  real  estates  ;  and  did  thereby  give 
and  devise  the  said  close,  with  the  appurtenances,  amongst  other  things,  as  follows, 
and  by  the  following  description,  that  is  to  say — "  I  give  and  devise  all  my  freehold 
and  copyhold  messuages,  lands,  hereditaments,  and  premises  situate  at  Woodborrow 
aforesaid  (meaning,  amongst  other  premises,  the  said  close  with  the  appurtenances), 
and  all  other  my  real  estate  whatsoever  and  wheresoever,  and  all  my  money,  goods, 
chattels,  and  personal  property,  unto  my  wife  Sarah,  her  heirs,  executors,  adminis- 
trators, and  assigns,  for  ever,  she  paying  thereout  all  my  just  debts,  funeral  and 
testamentary  expences.     And  I  appoint  my  said  wife  sole  executrix  of  this  my  will." 

The  said  Mordecai  Glover  the  son,  after  making  his  said  will,  and  whilst  he  was 
seised  of  the  said  close,  with  the  appurtenances,  as  aforesaid,  died  on  the  28th  of  May, 
1843,  without  revoking  or  altering  his  said  will,  and  without  leaving  any  issue  of  his 
body  lawfully  begotten  then  living,  and  without  having  had  any  issue,  and,  except  by 
making  his  said  will,  and  the  operation  and  effect  (if  any)  thereof,  without  having 
disposed  of  and  parted  with  his  interest  of,  in,  and  to  the  said  close,  with  the 
appurtenances. 

The  said  Sarah  Glover  survived  her  said  husband,  the  said  Mordecai  Glover  the 
son,  and,  upon  his  death,  entered  upon  the  said  close,  with  the  appurtenances;  and  on 
the  2nd  of  August,  1843,  she  was,  by  the  Eev.  E.  G.  Marsh,  clerk,  then  being  lord  of 
the  said  manor,  by  R.  B.  Barrow,  gent.,  his  steward  of  the  said  manor,  duly  admitted 
tenant  of  the  said  close,  with  the  appur-[453]-tenances,  and  continued  tenant  of  the 
said  close,  with  the  appurtenances,  from  the  time  when  she  was  so  admitted  as  afore- 
said until  the  present  time.  [The  case  then  set  out  the  admittance  of  Sarah  Glover 
at  a  special  customaiy  or  copyhold  court  holden  on  the  7th  of  August,  7  ^  ict.,  1843, 
on  payment  of  a  fine  of  4s.] 
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The  said  Ann  Stevenson  died  on  the  21st  of  February,  1831,  intestate,  and  leaving 
William  Stevenson,  the  lessor  of  the  plaintiff  in  this  cause,  her  surviving ;  and  which 
said  William  Stevenson  was  the  youngest  son,  and  customary  heir  of  the  said  Ann 
Stevenson,  according  to  the  custom  of  the  said  manor. 

On  the  29th  of  August,  1843,  the  said  WTilliam  Stevenson  was,  by  the  said  E.  G. 
Marsh,  clerk,  then  being  lord  of  the  said  manor,  by  R.  B.  Barrow,  gentleman,  his 
steward  of  the  said  manor,  admitted  tenant  of  the  said  close,  with  the  appurtenances. 
[The  case  set  out  the  admittance  of  William  Stevenson  at  a  special  customary  or 
copyhold  court  holden  on  the  29th  of  August,  7  Vict,  1843,  on  payment  of  a  fine 
of  Is.  1  Id.] 

It  has  been  agreed  between  the  parties  that  the  court  shall  be  at  liberty  to  make 
any  presumption,  and  presume  any  fact  or  facts,  matter  or  matters,  in  the  same 
manner  as  a  jury  might  have  done  upon  a  trial. 

The  question  for  the  opinion  of  the  court  is — whether  the  said  William  Stevenson, 
the  lessor  of  the  plaintiff,  on  the  29th  of  August,  1843,  was  entitled  to  the  said  close, 
with  the  appurtenances.  If  the  court  are  of  opinion  that  he  was  then  entitled  to  the 
same,  the  judgment  is  to  be  entered  for  John  Doe,  the  nominal  plaintiff,  against  the  said 
Sarah  Glover,  the  defendant,  by  default,  or  otherwise,  as  the  court  shall  direct ;  and 
the  said  William  Stevenson's  costs  of  and  relating  to  this  case  are  to  be  included  in, 
and  taxed  as  part  of,  the  plaintiff's  costs.  But,  if  the  court  are  of  a  contrary  opinion, 
then  the  said  Sarah  Glover,  the  defendant,  is  [454]  to  be  at  liberty  to  sign,  and  enter 
up,  a  judgment  of  non-pros,  as  for  not  replying,  or  otherwise,  as  the  court  shall  direct, 
and  the  said  Sarah  Glover's  costs  of  and  relating  to  this  case  are  to  be  included  and 
taxed  as  a  part  of  her  costs. 

The  case  now  came  on  for  argument. 

Sir  T.   Wilde,  Serjt.,  for  the  plaintiff  (a)1.     The  limitation  over  to  the  testator's 

illegitimate  daughter  Ann  Stevenson,  was  a  good  limitation  by  way  of   executory 

devise,  and,  in  the  events  that  have  happened,  viz.  the  death  of  Mordecai  Glover  the 

son,  without  having   executed  any  conveyance  of   the    estate  in  his  life-time,  such 

limitation  took  effect ;  and,  consequently,  the  lessor  of  the  plaintiff,  the  customary 

heir  of  Ann  Stevenson,  is  now  entitled  to  the  possession.     The  first  part  of  the  devise 

to  Mordecai  Glover  the  son,  is  undoubtedly  sufficient  to  convey  to  him  a  fee  :  but  the 

estate  so  given  is  qualified  and  restrained  by  the  subsequent  limitation,  directing  that 

the  property  shall  go  over  to  the  daughter  in  the  event  of  the  son  not  disposing  or 

parting  with  it  in   his  life-time.     The   power   thus   given    him,  he  clearly  did  not 

exercise ;   for  he  died  seised.     That  this  is  a  good   executory  devise,  is  clear  from 

numerous  authorities.     Thus,  in  Porter  v.   Bradley  (3  T.  E.   143),  it  was  expressly 

determined,  that,  if  lands  be  devised  to  A.,  his  heirs  and  assigns  for  ever,  and  if  he 

die  leaving  no  issue  behind  him,  then  over,  the  limitation  over  is  good  by  way  of 

executory  devise.     Though  the  opinion   expressed  by  Lord   Kcuyon    in    thai    case, 

negativing  the  distinction  taken  by  Lord  Macclesfield  in  Forth  v.  Chapman  ( 1   I'.  Wins. 

6G3),  as  [455]  to  the  meaning  of  the  words  "dying  without  issue,"  as  applied  to  real 

or  to  personal  estate,  has  since  been  considered  to  be  incorrect — per  Lord  Eldon,  in 

Crooke  v.  Dc  Fandes  (a)2 — still  the  authority  of  the  case  for  the  purpose  for  which  it  is 

now  cited,  has  never  been  disputed.     The  distinction  above  alluded  to,  was  recognized 

by  Lord  Langdale,  M.  K.,  in  the  recent  case  of  Byng  v.  Lord  Stafford  (•"">  Beavan,  568), 

where  his  lordship  observes:    "I  conceive,  that,  in  the   endeavour  to  discover  the 

intention,  it  is  necessary  to  look  at  all  the  dispositions  he  has  made  by  his  will,  and 

to  consider  the  effect  of  them,  and  that  the  circumstance  of  his  giving  the   real  and 

personal  estates  together,  and  intending  them  to  go  together,  is  not  to  lie  disregarded 

But  it  has  been  established  that  the  words  of  a  will  must  be  construed  with  reference 

to  the  subject-matter,  and  that  the  same  words,  even  in  the  same  Bentence,  may  have 

one  ett'ect  in  their  application  to  real  estate,  and  another  effect  in  their  application  to 

personal  estate."     Assuming,  then,  that  the  gift  over  to  Ann  Stevenson  is  good,  what 

is  the  nature   of    the  estate   which   the   testator  gives  to  his  sou   Mordecai   Gloverl 

(a)1  The  point  marked  for  argument  on  the  part  of  the  plaintiff  in  the  paper  books, 
was,  that,  under  the  facts  stated  in  the  case,  the  limitation  over  in  the  will  of  Mordecai 
Glover,  the  father,  to  Ann  Stevenson,  took  ell'eet. 

(<()'-  9  Ves.  197.     And  see  the  cases  collected  in  Cruise's  Digest,  vol.  vi.  pp.  I'M, 

ct  seq. 
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After  expressly  giving  him  a  fee,  the  testator  goes  on- -"but,  in  case  my  said  sou 
Mordecai  Glover  shall  happen  to  depart  this  life  without  leaving  any  issue  of  his  body 
lawfully  begotten  then  living,  or  being  no  such  issue,  and  he  my  said  son  shall  not 
have  disposed  or  parted  with  his  interest  of,  in,  and  to  the  aforesaid  copyhold  estate 
and  premises,"  then  to  Ann  Stevenson.  These  words  evidently  point  to  some  act  to 
be  done  by  the  son  in  his  life-time,  and  not  to  a  disposing  of  the  estate  by  his  will, 
which  can  only  take  effect  from  the  moment  of  his  death.  That  a  partial  restraint  on 
the  alienation  of  tenant  in  fee  may  be  imposed,  is  clear  :  [456]  Doe  d.  Gill  v.  Pearson 
(6  East,  173) ;  Baker  v.  Newton  (2  Beavan,  112)  ;  2  Powell  on  Devises,  265,  266  (3rd 
edit,  by  Jarman)  ;  1  Eoper  on  Legacies,  659,  678  (3rd  edit),  where  the  distinction 
is  taken  between  realty  and  personalty.  The  effect  of  a  total  restraint  on  alienation 
was  considered  in  Ware  v.  Cann  (10  B.  &  C.  433,  6  Mann.  &  K.  341) ;  but  the  rule 
which  governs  cases  of  that  description  can  have  no  application  here.  Boss  v.  Boss(g) 
was  the  case  of  a  pecuniary  legacy,  and  the  decision  of  the  Master  of  the  Rolls  (Sir 
Thomas  Plumer)  proceeded  on  the  ground  that  the  previous  words  of  the  bequest  had 
so  absolutely  given  the  money  to  the  legatee,  that  there  was  nothing  left  for  the 
condition  to  operate  upon.  In  Beachcroft  v.  Broome  (4  T.  R.  441),  it  was  held,  that, 
under  a  devise  to  A.  and  his  heirs,  but,  if  he  die  without  settling  or  disposing  of  the 
same,  or  without  issue,  then  over,  A.  may  settle  the  estate  in  his  life-time,  and  defeat 
the  limitation  over.  A  power  must  be  executed  in  the  precise  manner  directed  (k) :  if 
a  deed  is  required,  it  cannot  be  executed  by  will ;  so,  a  power  to  be  executed  by  will, 
cannot  take  effect  in  the  life-time  of  the  donee  of  the  power :  Ellison  v.  Ellison  (6  Ves. 
656);  Edwards  v.  Edwards  (3  Madd.  197,  1  Jacob,  335);  Doe  d.  T/iorley  v.  Thorley 
(10  East,  438)  ;  Paid  v.  Hewetson  (2  Myl.  &  K.  434);  Sugden  on  Powers  (6th  edit, 
vol.  i.  pp.  268,  269).  In  construing  instruments  of  this  sort,  the  court  will,  if  it  be 
possible,  give  effect  to  every  word  the  testator  has  used  :  per  Lord  Ellenborough,  in 
The  King  v.  The  Marquis  of  Stafford  (7  East,  526),  and  also  in  Doe  d.  Thorley  v.  Thorley 
(10  East,  442).  Here,  effect  can  only  be  given  to  all  the  words  [457]  the  testator  has 
used,  by  holding  that  the  limitation  over  must  take  effect  by  reason  of  Mordecai 
Glover,  the  son,  not  having  disposed  of,  or  parted  with,  the  estate  in  his  life-time. 
Joint-tenants  may  sever  the  tenancy  in  their  respective  life-times,  but  not  by  will  (a). 
An  estate  pur  auter  vie  may  be  barred  by  deed,  but  not  by  will.  Campbell  v.  Sandys 
(1  Sch.  &  Lef.  281) ;  Dillon  v.  Dillon  (1  Ball  &  Bea.  77) ;  Powell  on  Devises  (3rd  edit, 
by  Jarman,  vol.  i.  p.  41). 

Gaselee,  Serjt,  contra  (e).  By  the  earlier  part  of  the  will,  a  fee-simple  is  given  to 
Mordecai  Glover  the  son,  in  clear  and  express  terms  ;  and  the  estate  so  given  to  him 
is  not  qualified  or  cut  down  by  the  subsequent  words.  The  distinction  suggested 
between  realty  and  personalty,  is  not  borne  out  by  the  authorities.  Lord  Kenyon 
expressly  repudiates  it  in  Porter  v.  Bradley  (3  T.  R.  143).  The  limitation  over  to  Ami 
Stevenson  was  clearly  repugnant  and  void.  In  Ware  v.  Cann  (10  B.  &  C.  433, 
5  Mann.  &  R.  341),  the  testator  devised  lands  to  A.  B.  and  his  heirs  for  ever;  but,  if 
A.  B.  died  without  heirs,  then  to  C.  D.  (who  was  a  stranger  in  blood  to  A.  B.)  and 
his  heirs ;  or,  in  case  A.  B.  offered  to  mortgage  or  suffer  a  fine  or  recovery  upon  the 
whole  or  any  part  thereof,  then  to  go  to  C.  D.  :  and  it  was  held  that  A.  B.  took  an 
estate  [458]  in  fee,  with  an  executory  devise  over,  to  take  effect  on  conditions  which 
were  void  in  law,  and  that  a  purchaser  in  fee  from  A.  B.  would  have  a  good  title 
against  all  persons  claiming  under  the  said  will.  In  Jarman  on  Wills  (vol.  i.  p.  809), 
it  is  said  :  "  Conditions  that  are  repugnant  to  the  estate  to  which  they  are  annexed, 
are  absolutely  void.  Thus,  if  a  testator,  after  giving  an  estate  in  fee,  proceeds  to 
qualify  the  devise  by  a  proviso  or  condition  which  is  of  such  nature  as  to  be  incom- 

(g)  1  Jac.  &  W.  154.     And  see  The  Attorney-General  v.  Hall,  ib.  158,  n. 

(k)  Sed  vide  Bwrdett  v.  Spilsbwry,  ante,  6  Man.  &  G.  386. 

(a)  For  the  reason,  see  Litt  §  287,  Co.  Litt  185  a.,  185  b. ;  1  Tho.  Co.  Lift,  751. 

(e)  The  point  marked  for  argument  on  the  part  of  the  defendant  was,  "that 
William  Stevenson,  the  lessor  of  the  plaintiff,  on  or  before  the  29th  of  August,  1843, 
was  not,  as  the  youngest  son  and  customary  heir  of  his  mother,  Ann  Stevenson, 
deceased,  or  otherwise,  entitled  to  the  possession  of  the  close  for  the  recovery  of 
which  the  ejectment  was  brought,  under  or  by  virtue  of  the  last  will  and  testament 
of  Mordecai  Glover,  deceased,  made  and  published  on  the  8th  of  May,  1802" — in 
other  words,  "  that  the  plaintiff  is  not  entitled  to  recover." 
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patible  with  the  absolute  dominion  and  ownership,  the  condition  is  nugatory,  and  the 
estate  is  absolute."  [Tindal,  C.  J.  The  author  is  there  shewing  the  distinction 
between  conditions,  strictly  so  called,  and  limitations.  The  limitation  over  here,  is 
clearly  good.]  If  such  be  the  opinion  of  the  court,  it  is  still  submitted  that  the  condi- 
tion has  been  well  performed  by  a  disposition  of  the  estate  by  Mordecai  Glover,  the 
son,  by  his  will.  The  intention  of  the  testator  evidently  was,  that  the  son  should 
have  full  and  absolute  dominion  over  the  estate.  If  the  word  used  had  been  "dis- 
posed" only,  it  clearly  would  h  ivc  comprehended  a  disposition  by  will ;  and  this  con- 
struction is  in  no  degree  weakened  by  the  addition  of  the  words  "parted  with," 
which,  though  not  so  applicable  to  a  testamentary  disposition,  when  taken  in  conjunc- 
tion with  the  other  words,  sufficiently  shews  that  such  a  mode  of  parting  with  the 
property  was  within  the  testator's  contemplation. 

Sir  T.  Wilde,  in  reply,  was  stopped  by  the  court. 

Tindal,  C.  J.  This  case  appears  to  me  not  to  fall  within  the  doctrine  that  has 
been  relied  on  by  my  brother  Gaselee  for  the  purpose  of  shewing  that  the  provision 
in  the  will  of  .Mordecai  Glover,  the  father,  upon  which  the  claim  of  the  lessor  of  the 
plaintiff  is  founded,  [459]  is  in  the  nature  of  a  condition  that  is  repugnant  to,  and 
incompatible  with,  the  prior  absolute  gift  to  Mordecai  Glover,  the  son.  Strictly  and 
properly  it  is  an  executory  devise,  cutting  down  the  interest  which  the  son  was  to 
take,  upon  the  happening  of  certain  events,  which  have  happened.  The  only  question, 
therefore,  for  our  consideration  is,  what  was  the  intention  of  the  testator.  Upon  that 
point,  also,  the  case  appears  to  me  to  be  free  from  doubt.  After  giving  to  his  wife  an 
estate  for  life  in  all  his  customary  or  copyhold  and  real  estates,  the  testator  proceeds  : — 
"and,  from  and  immediately  after  her  decease,  then  I  give  and  devise  all  and  singular 
my  aforesaid  messuages,  lands,  &c,  unto  my  son  Mordecai  Glover,  and  his  heirs  and 
assigns  for  ever,  to  hold  to  him  and  his  heirs  and  assigns  for  ever ;  but,  in  ease  my 
said  son  Mordecai  Glover  shall  happen  to  depart  this  life  without  leaving  any  issue  of 
his  body  lawfully  begotten  then  living,  or  being  no  such  issue,  and  he  my  said  son 
shall  not  have  disposed  and  parted  with  his  interest  of,  in,  and  to  the  aforesaid  copy 
hold  estate  and  premises,  then,  and  in  such  case,  I  give  and  devise  the  same  customary 
"1-  copyhold  messuages,  &c,  and  real  estate,  unto  and  to  the  use  of  my  illegitimate 
daughter  Ann  Stevenson,  and  of  her  heirs  and  assigns  for  ever."  The  words  "parted 
with,"  which  are  in  opposition  to,  seem  to  me  to  be  explanatory  of,  the  prior  ami  mure 
general  word  "dispose,"  and  clearly  to  indicate  a  disposition  or  parting  with  the  estate 
by  the  devisee,  by  a  conveyance  that  was  to  have  its  complete  effect  ami  operation  in 
his  life-time.  If  "parted  with  "  had  been  the  sole  phrase  used,  it  could  only  have 
been  satisfied  by  a  conveyance  by  a  deed  executed  by  the  party  in  his  lite-time  :  and, 
when  we  Hud  the  two  expressions  thus  coupled  together,  I  think  we  cannot  give  a 
more  extended  interpretation  to  the  word  "disposed"  than  the  sentence  would  have 
been  [460]  susceptible  of  if  thai  word  had  not  been  found  in  it.  But,  even  it  it  had 
rested  upon  (he  word  "disposed,"  I  should  have  inclined  to  hold,  upon  the  principle 
that  a.  will  is  ambulatory,  and  speaks  only  from  the  time  of  the  testator's  death,  thai 
a  devise  of  the  estate  in  question  was  not  a  disposing  of  it  within  I  lie  meaning  of  this 
will.  The  fair  inference  arising  from  the  whole  scope  of  the  will  tends  to  the  same 
conclusion.  The  testator,  in  the  first  place,  gives  the  estate  to  the  son  and  bo  his 
heirs,  should   he  have  any  ;   and  he  gives  himfull  power  to  dispose  of  it   in  his  life  lime. 

But  lie  goes  on  to  evince,  in  the  evenl  of  his  s lying  and  having  no  issue,  a  natural 

desire  that  the  estate  should  go  to  his  illegitimate  daughter,  pro\  ided  his  son's  wants 
should  not  have  made  it  neces  ary  for  him  to  part  with  it  in  his  lite  time.  And  this 
was  by  no  means  an  unreasonable  mode  of  dealing  with  the  property.  For  these 
reasons,  I  am  of  opinion  that  the  plain!  ill'  is  cut  il  led  to  judgment, 

I  i  iltman,  J.  1  am  unable  to  perceive  any  objection  to  the  gift  over  in  this  case,  as 
an  executory  devise.  There  is  nothing  in  it  that  is  repugnant  lo,  or  inconsistent  with, 
the  prior  devise :  nor  does  it  operate  any  restraint  on  alienation ;  on  the  contrary,  it 

expressly    recognizes    the    power    of    the    Son    to    alien    the    estate    during    his    lite  I 

Then  comes  the  question  whether  or  no|  the  sou  has  disposed  and  parted  with 
the  estate,  according  to  the  intention  of  the  testator.  Construing  those  words 
grammatically,  they  clearly  point  to  an  act  to  he  done,  and  to  bake  effect,  in  the  life 
time  of  the  son.  The  words  arc  -"in  ease  my  said  son  shall  not  have  disposed  and 
parted  with  his  interest  of,  in,  and  to  the  aforesaid  copyhold  estate  and  premises,  t hen 
and  in  such  case,  1  give  ami  devise  the  same  customary  or  copyhold  messuages,  >Vc. 
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and  real  estate,  unto,  and  to  the  use  of,  my  illegitimate  daughter  Ann  Stevenson,  and 
of  her  heirs  and  assigns  [461]  for  ever."  To  what  period  do  these  words  "  disposed 
and  parted  with  "  apply '?  Clearly,  to  the  time  of  the  son's  death  (u)1:  and  at  that 
time  lie  had  not  done  any  thing  to  divest  the  estate  out  of  him.  The  construction, 
therefore,  upon  which  the  lessor  of  the  plaintiff  relies,  is  evidently  the  true  one.  And 
this  construction  leads  to  no  incongruity  or  absurdity  :  it  is  a  very  rational  and  proper 
mode  of  disposing  of  the  estate.  If,  as  was  suggested  by  my  brother  Cresswell,  the 
son,  having  no  children,  should  wish  to  dispose  of  the  estate  in  his  life-time,  the 
testator  leaves  him  at  full  liberty  to  do  so  :  but,  in  the  event  of  his  not  having  exercised 
that  power,  and  dying  childless,  the  intention  of  the  testator  was,  that  his  own 
illegitimate  daughter, — whom  he  was  under  a  moral  obligation  to  provide  for, — should 
have  the  estate,  and  not  that  the  son  should  have  power  to  dispose  of  it  by  will,  in  the 
manner  he  has  assumed  to  do. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  It  has  hardly  been  denied 
that  the  disposition  in  favour  of  the  testator's  illegitimate  daughter,  was  a  good 
executory  devise,  in  the  first  instance.  There  was  no  condition  that  was  repugnant 
to,  or  inconsistent  with,  the  prior  devise  to  the  son.  The  son  might  have  prevented  the 
devise  over  from  taking  effect,  by  disposing  of  the  property  in  his  life-time.  But,  in 
the  event  of  his  not  exercising  that  power,  the  estate  is  given  over,  and  nothing 
remains  for  him  to  part  with  by  his  will. 

Erle,  J.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  The 
intention  of  the  testator  evidently  was,  to  give  to  his  sou  absolute  dominion  over  the 
estate,  provided  he  chose  to  exercise  that  dominion  in  his  life-time,  but  not  to  leave  to 
him  the  selection  of  [462]  the  object  of  his  bounty  by  his  will.  Such  appears  to  me 
to  have  been  the  intention  of  the  testator ;  and  I  think  the  words  he  has  used  are 
incompatible  with  any  other  construction.  The  restriction  imposed  upon  the  power 
of  alienation  became  effectual  by  the  son  dying  seised  (a)a.  For  these  reasons,  I  am  of 
opinion  that  the  case  of  the  defendant,  who  claims  under  the  son's  will,  fails. 

Judgment  for  the  plaintiff  (b). 

Wade  v.  Wood.     April  16,  lJS-45. 

A  prisoner  in  custody  under  process  of  contempt  of  this  court,  is  liable  to  be  charged 
in  execution  upon  a  judgment  in  this  court  in  the  ordinary  way. 

Channell,  Serjt.,  moved  to  charge  the  defendant,  a  prisoner,  in  execution. 

The  defendant,  in  person,  objected  that  he  could  not  properly  be  charged  in 
execution  in  this  suit,  inasmuch  as  he  had  never  been  arrested  upon,  or  served  with, 
any  civil  process,  but  was  in  custody  only  under  a  commitment  by  this  court  for  a 
contempt  of  court  in  not  answering  to  certain  interrogatories  that  had  been  exhibited 
against  him  in  a  cause  of  Roden  v.  Wood,  and  also  under  a  re-commitment  by  the  court 
of  Chancery  for  a  contempt  of  that  court.  [Cresswell,  J.  The  original  commitment 
by  this  court  is  not  superseded  by  the  re-commitment  by  the  court  of  Chancery.] 

[463]  Channell,  Serjt.,  submitted  that,  although  in  custody  for  a  contempt,  the 
defendant  was  liable  to  be  brought  up  to  be  charged  in  execution,  in  the  same  manner 
as  if  he  had  been  in  custody  under  the  ordinary  process  of  the  court.  [Byles,  Serjt, 
amicus  curias,  referred  to  the  case  of  Gibb  v.  King  (ante,  p.  1).] 

Tindal,  C.  J.  I  am  unable  to  see  any  reasonable  ground  of  objection  to  charging 
the  defendant  in  execution  in  this  case.  It  is  true  that  this  court  cannot,  by  its 
ordinary  process,  thus  deal  with  a  prisoner  in  criminal  custody,  inasmuch  as  that 
would  lie  open  to  the  objections  pointed  out  in  the  case  to  which  my  brother  Byles 
has  referred  us.  But  I  look  upon  this  defendant  as  being  just  as  much  a  prisoner  in 
the  custody  of  the  gaoler  of  this  court,  as  if  the  Fleet  prison  were  still  existing  as  the 

(a)1  This  appears  from  the  tense  used  ;  the  words  "  shall  not  have  "  being  equivalent 
to  "  shall  not  already  have." 

(a)-  Qu«re,  whether  Mordecai  Clover,  the  son,  might  not  have  defeated  the 
executory  devise,  by  a  disposition  by  deed,  subject  to  a  power  of  revocation. 

(h)  The  devise  to  Ann  Bradley  appears  to  be,  grammatically  at  least,  informal,  in 
omitting  the  words  "  unto  and  to  the  use  "  at  the  asterisk,  supra,  450.  In  consequence 
of  this  omission  there  is,  perhaps,  in  strictness,  no  devise  of  the  fee  to  her  at  all. 
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peculiar  prison  of  the  court ;  for,  the  operation  of  the  statute  6  &  7  Vict.  c.  20,  is, 
to  make  the  Queen's  Prison  the  prison  of  all  the  courts,  in  the  same  manner  as  the 
Queen's  Bench  Prison  was  formerly  the  prison  of  the  courts  of  Queen's  Bench  and 
Exchequer,  and  the  Fleet  Prison,  that  of  the  Court  of  Chancery  and  of  this  court. 

The  defendant  in  the  present  case  being  in  custody  for  a  contempt  of  this  court,  I 
see  no  difficulty  in  the  plaintiffs  charging  the  defendant,  and  our  committing  him,  in 
execution  in  the  way  in  which  prisoners  in  custody  under  the  process  of  the  court  are 
ordinarily  charged  and  committed. 

The  rest  of  the  court  concurring, 

The  prisoner  was  committed  in  execution. 

[464]    Williamson  v.  Page.    April  16,  1845. 

[S.  C.  3  D.  *  L.  14  ;  14  L.  J.  C.  P.  172.] 

An  order  for  a  joint  commission  to  examine  witnesses  in  Ireland,  besides  the  usual 
provision  for  the  delivery  of  interrogatories  and  cross-interrogatories  by  each  party 
to  the  other,  empowered  the  commissioners  to  put,  or  cause  to  be  put,  additional 
questions  when  it  should  appear  to  them  to  be  necessary  and  proper,  such  questions 
to  be  put  down  in  writing  and  retained  with  the  answers,  together  with  the 
interrogatories  and  answers  under  the  commission  : — Held,  that  this  power  was  not 
well  exercised  by  the  commissioners  allowing  the  agent  for  one  of  the  parties  to 
put  additional  questions,  subject  to  the  objection  raised  by  the  other  party. 

Assumpsit,  for  work  and  labour,  money  lent,  money  paid  by  the  plaintiff  for  the 
use  of  the  defendant,  commission,  and  money  found  due  upon  an  account  stated. 
I'lea,  except  as  to  151.,  non  assumpsit,  and,  as  to  that  sum,  payment  of  151.  into  court, 
and  no  damages  ultra.     Replication,  damages  ultra. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  summer  assizes,  at  Liverpool. 
The  plaintiff,  it  appeared,  was  a  ship-broker,  at  Belfast,  in  Ireland  :  the  defendant,  a 
ship-owner,  residing  at  Scarborough,  in  Yorkshire.  The  action  was  brought  to  recover 
tin/  amount  of  certain  advances  alleged  to  have  been  made  by  the  plaintiff  to  the 
captain  of  the  brig  "Adventure,"  of  which  the  defendant  was  owner,  for  the  use  of 
that  vessel  whilst  at  Belfast,  in  November,  1S4.'5,  under  the  following  circumstances: — 
The  "  Adventure "  arrived  a1  Belfast  from  Gibraltar,  on  the  28th  of  October,  with  a 
cargo  consigned  to  one  Simms.  In  November,  she  sailed  from  Belfast  with  a  cargo 
procured  by  the  plaintiff,  who  made  the  following  advances  to  the  master  for  the 
ship's  use,  \iz.  81.  15s.  Id.  for  ballast .-eharges,  I'l.  15s.  the  charge  forstowing  the  vessel, 
31.  fur  light-dues,  11.  I.'ls.  for  seamen's  dues,  and  201.  to  enable  the  captain  to  pay  for 
meal  and  groceries  supplied  to  the  vessel  ;  making  together  the  sum  of  .'Mil.  .'is.  Id. 

In  order  to  shew  that  these  advances  were  not  necessary,  evidence  was  given  on 
the  pari  of  the  defendant,  of  the  receipt,  by  the  captain,  of  moneys  amounting  to  821., 

[465]  out  of  which   lie  had  paid  351.    L9s.  to  the  mate  and    crew  for  wages,  anil    II.    It's. 

for  other  purposes,  leaving  a  balance  of  441.  lis.  in  his  hands  at  tin'  time  that  the 
advances  were  alleged  to  have  been  made  by  the  plaintiff.  A  witness  was  also  called 
in  prove  that  it  was  not  usual  for  brokers  at  Belfast,  unless  upon  communication  with 
the  owner,  to  make  advances  to  masters  of  vessels,  except  fur  the  purpose  of  defraying 
[mil  charges  and  seamen's  wages. 

On  tin'  part  of  the  plaintiff,  it  was  Insisted  thai  the  master  was  the  agent  of  the 
owner  for  the  purpose  of  charging  him  for  advances  of  the  description  made  here  :  and 
i  lie  following  passage  was  read  from  Abbott  on  Shipping  (6th  edit.  p.  1 1(J) :  "As  t  he 
master  in  general  appears  to  all  the  world  as  the  agent  of  the  owners  in  matters 
relating  In  the  usual  employment  of  the  ship,  so  does  he  also  in  matters  relating  to 
the  means  of  employing  the  ship  :  the  business  of  fitting  out,  viet nailing,  and  manning 

the   ship,    being   left    wholly   to   his   management    in    places  where   the  owners  do   not 

reside  and  have  i stablished  agent  :  and  frequently  also  even  in  the  place  ol  theii 

own  residence.    His  character  and  situation  furnish  presumpl  ive  evidence  of  authority 

from  the  owners  to  act   for  them   in  these  cases,  liable   indeed  to  lie  rebutted   by  proof 

thai    they,   or  sun tlicr    person    for   them,   managed    the   concern    in   any    particular 

instance,  and  that  this  fact  was  act  ually  known  to  a  particular  Creditor,  01  was  oi 
such   general   notoriety  that   he  cannot    he  supposed   to   be,  because    he  ought    not    to 
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have  been,  ignorant  of  it,  or  that  they  were,  by  the  terms  of  the  contract,  expressly 
excluded.  In  order,  however,  to  constitute  a  demand  against  the  owners,  it  is  neces- 
sary that  the  supplies  furnished  by  the  master's  order  should  be  reasonably  tit  and 
proper  for  the  occasion,  or  that  money  ad-[466]-vanced  to  him  for  the  purchase  of 
them  should  at  the  time  appear  to  be  wanting  for  that  purpose." 

On  the  part  of  the  defendant  it  was  contended,  that,  regard  being  had  to  the  fact 
of  the  master  being  already  possessed  of  sufficient  funds  belonging  to  the  owner,  and 
to  the  proximity  of  the  place  where  the  vessel  was  to  the  place  of  the  owner's  residence, 
and  the  facility  of  communicating  with  him,  the  advances  in  question  were  unnecessary 
and  unauthorised. 

The  evidence  on  both  sides  principally  consisted  of  the  examinations  of  witnesses 
at  Belfast  under  a  joint  commission  issued  under  a  judge's  order,  by  consent,  directed 
to  four  commissioners,  two  named  by  each  party.  The  order  contained  the  following 
special  provisions: — "That  the  said  commissioners  may  put,  or  cause  to  be  put, 
additional  questions,  'when  it  shall  appear  to  them  the  said  commissioners  to  he 
necessary  and  proper,  such  questions  to  be  put  down  in  writing,  and  returned  with 
the  answers,  together  with  the  interrogatories  and  answers  under  the  said  commission  ; 
that  each  party  be  at  liberty  to  cross  examine  upon  interrogatories,  and  that  each 
party  shall  deliver  to  the  other,  their  interrogatories  in  chief,  within  fourteen  days 
from  tin'  date  hereof,  and  that  such  cross-interrogatories  be  handed  to  the  attorney  or 
agent  of  the  other  party  within  ten  days  of  the  receipt  of  the  interrogatories  in  chief; 
and  that  the  answers  of  the  witness  or  witnesses  upon  such  interrogatories  and  cross- 
interrogatories  and  questions,  together  with  the  questions,  shall  be  put  down  in 
writing,  and  returned  with  the  said  interrogatories,  cross-interrogatories,  questions, 
and  answers,  as  hereinbefore  directed." 

When  the  parties  appeared  before  the  commissioners,  the  defendant,  who  had 
exhibited  six  interrogatories  to  one  of  the  witnesses,  named  M'Dowall,  abandoned 
three  of  them,  and  desired  the  commissioners  to  administer  the  remaining  three  only, 
which  they  accordingly  did,  [467]  subject  to  an  objection  on  the  part  of  the  plaintiff. 
The  defendant  also  declined  to  have  several  of  his  cross-interrogatories  put.  And  at 
his  agent's  request  (subject  to  objection  on  the  plaintiffs  part),  additional  questions, 
suggested  by  him,  were  put  by  the  commissioners ;  which  additional  questions, 
together  with  the  answers  thereto,  were  put  down  in  writing,  and  returned  with  the 
commission,  accompanied  by  the  following  statement  by  the  commissioners: — "The 
attorney  attending  before  us  on  the  part  of  the  defendant  relinquished  the  other  direct 
interrogatories  of  the  defendant  attached  to  the  commission  as  regards  the  witness 
under  examination,  and  proposed  to  proceed  with  his  examination  on  additional 
questions  to  be  administered  under  the  commission.  The  plaintiff  objects  to  the 
defendant's  right  to  adopt  this  course,  and  insists  that  the  defendant  is  bound  to 
examine  the  witness  to  all  the  defendant's  direct  interrogatories  attached  to  the  com- 
mission, and  also  that  the  defendant  is  not,  under  the  circumstances,  entitled  now  to 
proceed  to  examine  the  witness  on  additional  questions  in  the  manner  proposed. 
Subject  to  these  objections,  we  have  proceeded  with  the  examination  of  the  said 
witness  on  such  additional  questions." 

At  the  trial  the  defendant  proposed  to  read  the  answers  to  these  additional 
questions  ;  whereupon  it  wTas  objected,  on  the  part  of  the  plaintiff,  that  the  order,  by 
virtue  of  which  the  commission  issued,  though  it  authorised  the  commissioners  them- 
selves to  put  additional  questions  for  the  purpose  of  elucidating  the  answers  given  to 
the  interrogatories  and  cross-interrogatories,  did  not  authorise  the  defendant  to  put 
additional  questions  which  the  plaintiff  had  had  no  previous  opportunity  of  seeing. 

The  learned  judge,  yielding  to  the  objection,  declined  to  allow  the  answers  to  the 
additional  questions  to  be  read  :  and  he  left  it  to  the  jury,  generally,  to  say,  whether 
[468]  or  not  the  circumstances  were  such  as  reasonably  to  induce  them  to  conclude 
that  the  advances  were  necessary  for  the  ship's  use,  and  that  the  captain  had  authority 
to  incur  the  responsibility  on  behalf  of  his  owner. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  251. 

Channell,  Serjt.,  in  Michaelmas  term  last,  moved  for  a  new  trial,  on  the  grounds 
of  misdirection  and  the  improper  rejection  of  evidence.  The  learned  judge  ought  to 
have  left  it  to  the  jury  to  say  whether  or  not  the  master  had  funds  of  his  owner's  in 
his  hands  at  the  time  of  the  alleged  advances,  and  whether  or  not  communication 
might  have  been  conveniently  had  with  the  owner  before  the  advances  were  made  ; 
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for,  though  it  is  true  that  the  master,  whether  in  a  home,  or  in  a  foreign,  port,  has 
implied  authority  to  borrow  money  for  the  necessary  use  of  the  ship,  if  the  owner  be 
absent,  and  no  communication  with  him  can  be  had  without  great  prejudice  and  delay, 
yet  the  doctrine  to  that  effect  laid  down  in  Abbott  on  Shipping,  and  on  which  reliance 
was  placed  at  the  trial,  is  subject  to  the  qualification  engrafted  on  it  by  two  recent 
eases,  viz.  Stonehouse  v.  Gent  (2  Q.  B.  431),  ami  Johns  v.  Simons  (2  Q.  B.  425).  In  the 
former  of  those  cases,  it  was  held  that  the  master  had  no  implied  authority  to  pledge 
the  owner's  credit  in  respect  of  necessary  supplies  and  advances  for  the  use  of  the 
ressel  during  several  weeks  while  she  lay  at  Newport,  Monmouthshire,  the  owner, 
during  all  the  time,  being  resident  at  Plymouth,  and  nothing  appearing  to  have 
prevented  a  communication,  if  desired,  between  the  master  and  owner.  And  in  the 
latter,  where  the  ship  was  in  the  port  of  Swansea,  and  the  owner  at  Llanelly,  only 
eleven  miles  distant,  and  the  master,  being  in  want  of  money  to  clear  the  vessel,  and 
having  been  unable  to  raise  it  (as  the  owner  had  directed)  by  selling  part  of  the  cargo, 
sent  three  messages  to  the  [469]  owner  for  money,  but  received  no  money  ;  where- 
upon he  borrowed  101.  of  the  plaintiff',  telling  him  of  the  applications  made  to  the 
owner  ;  it  was  held  that  the  master  was  not  authorised  to  borrow,  and  that  the  lender 
could  not  recover  the  money  from  the  owner,  though  the  jury  found  that  the  advance 
was  for  the  necessary  use  of  the  ship,  and  on  the  credit  of  the  owner,  not  of  the 
master.  |  Maule,  J.  The  circumstances  upon  which  you  rely  were  not  withdrawn 
from  the  consideration  of  the  jury  ;  they  seem  to  me  to  be  necessarily  involved  in  the 
questions  that  were  submitted  to  them.]  It  was  left  to  the  jury,  whether  the  advances 
were  necessary  :  they  might  have  become  so  by  reason  of  the  captain's  misconduct. 
Though  the  questions  which  the  defendant  desired  to  have  submitted  were  not  actually 
withdrawn  from  the  jury,  they  were  not  adverted  to  with  sufficient  distinctness. 
[Cresswell,  J.  I  think,  in  addition  to  reading  to  the  jury  the  passage  cited  from 
Abbott  on  Shipping,  I  adverted  to  the  cases  of  Storehouse  v.  Gent  and  Johns  v.  Simons; 
and  that  1  left  it  to  them,  generally,  to  say  whether  or  not  the  circumstances  were 
such  as  to  shew  that  the  captain  had  implied  authority  from  the  owner  to  act  as 
he  did.] 

With  respect  to  the  rejection  of  evidence,  the  order  for  the  commission,  impowering 
the  commissioners  to  put  such  additional  questions  as  should  appear  to  them  to  be 
necessary,  ought  to  receive  a  liberal  construction  ;  and  that  power  was  well  exercised 
by  their  putting  questions  suggested  by  the  defendant's  agent. 

TlNDAL,  C.  J.  My  brother  Cresswell  reports  to  us  that  he  left  it  to  the  jury  to 
gay  whether  or  not,  taking  into  their  consideration  all  the  surrounding  circumstance 
and  among  ot  hers,  of  course,  the  proximity  of  the  owner's  residence  to  the  place 
where  the  vessel  was,  and  the  probability  of  the  captain  having  funds  of  his  owner, 
ap [470]  plicable  to  the  purposes  of  the  ship — they  thought  the  captain  had  an 
implied  authority  to  bind  his  owner  for  the  advances  in  question.  If  so,  I  he  case 
appears  to  us  to  have  been  correctly  left,  and  consequently  there  is  no  ground  for  a 
rule  upon  the  point  of  misdirection. 

Upon  the  other  point,  bowever,  viz.  the  rejection  of  evidence,  a  rule  may  go. 

Murphy,  Serjt.  (with  whom  was  F.  Robinson),  now  shewed  cause.  The  view  taken 
by  the  learned  judge  was  clearly  correct.  The  intention  of  the  order  evidently  was, 
thai  the  commissioners  should  have  power  to  put  additional  questions  elucidatory  of 
the  matters  naturally  arising  out  of  the  interrogatories  and  cross  interrogatories  to  be 
submitted  by  them  to  the  witnesses,  not,  as  here,  to  adopl  questions  suggested  by 

t  the  parties,  starting  a  case  entirely  different  from  thai  to  which  the  attention 

of  the  opposite  part\-  had  been  invited  by  the  interrogatories  and  cross  interrogatories 
delivered  pursuant  to  the  order.  Such  a  course  would  be  totally  inconsistent  with 
the  compact  of  t  be  parties. 

Channell,  Serjt.  (with  whom  was  Webster),  in  support  of  the  rule.  The  view 
taken  by  the  learned  judge  at  the  trial  was  mUCD  tOO  narrow.  The  fourth  section  ot 
the  1  W,  4,  o.  22,  authorises  the  court,  or  a  judge,  upon  the  application  of  any  of  the 
parties  to  the  suit,  "to  order  the  examination  on  oath,  upon  interrogatories  or  othei 
wise,  before  the  master  or  prothonotary  of  the  said  court,  or  other  person  or  persons 
to  be  named  in  such  order,  of  any  witnesses  within  the  jurisdiction  of  the  com  i  where 
the  action  shall  be  depending,  or  to  order  a  commission  to  issue  for  the  examination 

of  witnesses  on  oath,  at  any  place  or  places  out  of  such  jurisdioti by  interrogatories 

or  otherwise,  and  by  the  same,  or  any  subsequent)  order  or  orders,  to  give  all  such 
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directions  [471]  touching  the  time,  place,  and  manner  of  such  examination,  as  well 
within  the  jurisdiction  of  the  court  wherein  the  action  shall  be  depending  as  without, 
and  all  other  matters  and  circumstances  connected  with  such  examination,  as  may 
appeal'  reasonable  and  just."  In  construing  the  power  given  to  the  judges  by  this 
statute,  it  is  important  to  bear  in  mind  that  there  are  many  cases  in  which  a  judge 
might  hesitate  to  grant  an  order  for  a  commission  where  the  application  was  opposed  ; 
and  yet,  if  terms  were  suggested  that  might  in  a  degree  obviate  or  remove  the 
inconvenience  to  the  opposing  party,  the  issuing  of  the  commission  might  be  matter 
of  consent.  And  here,  it  is  to  be  observed,  the  order  is  for  a  joint  commission  ;  and 
it  was  made  with  consent  of  both  parties.  The  power  to  put  additional  questions  is 
one  of  very  great  importance,  and  may  sometimes  be  attended  with  advantage  to  the 
administration  of  justice.  And  the  practice  is  not  new.  In  the  case  of  Pole  v.  Rogers 
(3  Xew  Cases,  780,  4  Scott,  479),  which  was  an  action  on  a  life  policy,  the  defendant 
having  obtained  a  judge's  order  for  the  examination  upon  interrogatories  of  witnesses 
residing  at  Paris  and  Boulogne,  this  court,  at  the  instance  of  the  plaintiff,  amended 
the  order  by  adding  to  its  terms,  that  the  plaintiff  might  be  at  liberty  to  cross- 
examine  the  witnesses  viva  voce,  and  the  defendant,  to  put  additional  questions  ; 
the  cross-examinations  and  answers  to  be  reduced  into  writing,  and  returned  with 
the  commission.  [Erie,  J.  The  course  adopted  in  that  case  may  be  extremely  con- 
venient when  proper  persons  can  be  found  on  the  spot  to  conduct  the  examination  ; 
lint  in  the  present  case  the  commission  is  not  in  that  form.]  The  answers  to  the 
examination  in  chief  often  suggest  the  questions  to  be  put  in  cross-examination  :  and 
here,  if  the  additional  questions  be  looked  at,  it  will  be  found  that  the  particular 
course  of  inquiry  was  rendered  [472]  necessary  by  the  answers  given  to  the  inter- 
rogatories in  chief.  [Tindal,  C.  J.  The  question  is,  not  whether  the  additional 
inquiry  was  important,  but  whether  it  struck  out  a  new  line  of  defence.]  No  new 
line  of  defence  is  suggested  :  all  the  additional  questions  fairly  arise  out  of  the  answers 
to  the  interrogatories  (a).     The  [473]  words  of  the  order  are  comprehensive  enough 

(a)  The  interrogatories  that  were  particularly  referred  to  were  the  following : — 

Fourth.  What  are  the  ballastx)ffice  charges  at  Belfast?  Did  the  captain  of  the 
"  Adventure  "  represent  to  you,  or  in  your  presence,  that  ballast-office  charges,  to  any 
and  what  amount,  were  due  in  respect  of  the  said  vessel?  When  did  he  make  such 
representation,  and  what  did  he  say  when  he  made  it?  Did  he  say  anything,  and 
what,  about  having  or  not  having  money  to  pay  the  same  with,  and  anything,  and 
what,  about  the  said  vessel  being  or  not  being  able  to  leave  the  harbour  of  Belfast 
until  the  said  ballast-office  charges  were  paid?  Did  he  apply,  in  your  presence,  to 
any  one,  and  to  whom,  for  monej?  wherewith  to  pay  the  said  charges,  and  for  what 
amount  ?     And,  what  did  he  say  on  that  subject  ? 

Sixth.  Did  you  pay  the  said  ballast-office  charges  for  the  said  ship  "  Adventure  "  ? 
If  yea,  what  sum  did  you  so  pay  ?  Did  you  pay  the  same  with  your  own  money,  or 
with  the  money,  and  on  the  account,  of  any  one  else  ;  and  of  whom?  When  did  you 
make  such  payment,  and  to  whom  was  it  made  ?  Have  you  any  reason  to  suppose 
that  the  amount  which  you  so  paid  was  not  then  due  in  respect  of  the  said  ship 
"Adventure"  for  ballast-office  charges?  Do  you  believe  that  the  same  was  then 
due?  Was  the  amount  the  fair  and  proper  amount  to  be  charged  in  respect  of  the 
said  ship? 

Seventh.  Look  at  the  writing  now  produced  and  shewn  to  you,  and  marked  A., 
and  purporting  to  be  a  receipt  of  W.  E.  Young ;  is  the  name  of  W.  E.  Young  on  that 
receipt  written,  the  proper  handwriting  of  the  said  W.  E.  Young,  and  did  you  see 
him  write  his  name  thereto,  and  when  ?  And  on  what  occasion  and  for  what  money 
was  the  said  receipt  given  ? 

Ninth.  Do  you  know  the  stevedore  of  Belfast  harbour,  and  what  is  his  name? 
Did  you  see  the  said  stevedore  stowing  a  cargo  in  the  said  ship  "  Adventure  "  ?  If 
yea,  when  was  it  that  you  so  saw  him  ?  Did  you  see  any  one  pay  the  said  stevedore 
any  sum  of  money  for  so  stowing  the  said  cargo  ?  If  yea,  when  and  where  was  the 
payment  made,  what  was  the  sum,  and  who  paid  it,  and  with  whose  money  was  it 
paid  ?  And,  what  was  said  and  done  on  the  occasion  of  the  money  being  so  paid,  and 
who  was  present  on  that  occasion  ? 

Tenth.  Did  the  said  captain  of  the  said  ship  while  she  was  so  at  Belfast,  apply 
to  you,  or  to  any  one,  and  to  whom,  in  your  presence,  for  money  wherewith  to  pay 


1C.  B.474.  WILLIAMSON    V.  PAGE  625 

to  give  the  right  to  put  such  additional  questions  :  and,  if  there  be  a  doubt,  it  is  more 
convenient  that  the  questions  [474]  should  be  put  than  that  the  evidence  should  be 
excluded.  The  power,  too,  is  one  that  may  be  exercised  for  the  benefit  of  the  party 
moving  for  the  commission,  [475]  as  well  as  against  him.  [Cresswell,  J.  The  com- 
missioners are,  by  the  order,  impowered  to  put  additional  questions,  if  they  think  tit  : 
can  you  say  that  these  questions  were  put  by  them]]  They  are  not  the  less  put  by 
the  commissioners,  because  suggested  by  the  defendant's  agent.  The  commissioners 
did  not  object  to  their  being  put.  [Erie,  J.  They  did  not  take  upon  themselves  to 
decide  that  they  were  fit  to  be  put :  they  have  reserved  that  for  our  determination.] 

the  said  stevedore  for  so  stowing  the  said  cargo,  or  say  anything,  and  what,  about 
having  or  not  having  money  wherewith  to  pay  the  said  stevedore  for  so  stowing  the 
said  cargo,  or  generally  about  having  or  not  having  money  wherewith  to  disburse  the 
said  ship  )  And,  what  did  he  say  on  the  occasion  or  occasions  to  which  you  may  refer 
in  answering  this  interrogatory? 

Eleventh.  Do  you  consider  that  the  sum  of  21.  15s.  is  a  moderate  charge  for 
stowing  a  vessel  of  the  size  of  the  "Adventure,"  as  it  was  stowed  by  the  said 
stevedore  1 

Twelfth.  Do  you  know  of  your  own  knowledge  whether  the  said  captain  could 
have  had  the  said  vessel  stowed  with  the  said  cargo  without  employing  some  fit  person 
besides  himself,  the  said  captain,  and  the  crew?  Was  the  said  stevedore  a  fit 
person  for  the  said  captain  to  employ  to  stow  the  said  cargo  1  Was  it  reasonable 
and  proper  in  the  said  captain  to  employ  the  said  stevedore  to  stow  the  said  cargo, 
and  why  I 

The  answers  to  these  interrogatories  were  as  follow  : — 

To  the  fourth.  The  ballast-office  charges  at  Belfast  are  tonnage  duty  at  4d.  per 
ton  on  the  vessel  in  and  out  of  port.  The  charge  on  the  inward  cargo  is  6d  per  ton. 
I  am  not  certain  what  the  charges  are  on  the  outward  cargo.  There  is  also  pilotage 
out  and  in  :  but  I  am  not  certain  of  the  rate.  The  captain  of  the  vessel  sent  me  by 
Mr.  Williamson's  orders  to  the  ballast>office  to  ascertain  what  were  the  ballast-office 
charges  due  in  respect  of  the  said  vessel  :  and,  when  I  went  to  the  ballast  office, 
Mr.  Young,  a  clerk  in  the  ballast-office,  desired  me  to  bring  101.,  and  he  would  make 
out  the  account.  The  captain,  previous  to  sending  me  to  the  ballast-office,  represented 
that  ballast-office  charges  were  due.  It  was  on  the  17th  of  November  that  the 
eaptain  made  such  representation  ;  and,  when  he  made  it,  he  said  that  the  ballast- 
office  charges  were  due,  and  that  he  could  not  sail  until  they  were  paid.  He  said  lie 
had  got  no  money  to  pay  the  same  with,  lie  applied  to  Mr.  Williamson  for  money 
wherewith  to  pay  the  ballast-office  charges.  The  amount  he  applied  for  was  451. 
He  said  that  he  wanted  money  to  buy  provisions  for  the  vessel,  and  other  things  he 
stood  in  need  of,  before  proceeding  to  sea. 

To  the  sixth.     I  paid  the  ballast-office  charges  for  the  said  ship  "Adventure."    I 

paid  81.    15s.  4d.  for  the  said   ballast-office  charges.      The  i iey  that  I    paid  tho 

0harg68    with    was   Mr.  Williamson's,  and    I    paid    the   money  on    account    of   the  brig 

"Adventure."     [The  question  being  repeated,  tin' witness  said]  1  paid  the  m< yon 

account  of  Mr.  Williamson,  the  plaintiff.  I  made  such  payment  on  the  17th  of 
November  last.       1   made    the    payment    to    Mr.   Young,  a  clerk    in    the  ballast  office,       1 

ha\e  no   reason   but   to   believe   that    the  a unt  which  I  so  paid   was  due;  ami  1  do 

believe  that  the  same  was  then  due.  The  amount  paid  was  the  fair  amount  to  be  paid 
in  respect  of  the  said  ship. 

To  the  seventh.  I  have  looked  upon  the  paper  writing  now  shewn  to  me,  marked 
A.,  and  purporting  to  be  a  receipt  of  W.  B.  Young:  the  name  W.  E.  Young  on  that 
receipt  written,  is  the  proper  handwriting  of  the  said  W.  E,  Young.  I  saw  him  write 
his  name  thereto.  I  saw  him  sign  same  some  time  since  November.  The  paper 
produced  is  a  duplicate  receipt  The  firsl  receipt,  of  which  thai  produced  is  a 
duplicate,  was  given  on  the  occasion  of  paying  the  ballast  office  dues  on  the  ship, 
amounting  to  81.  15s.  4d.  The  first  receipt  was  given  to  Captain  Allen,  the  master 
of  the  "Adventure";  and  the  duplicate  was  obtained  after  Mr,  Page  refused  to  paj 
the  money.  I  cannot  state  the  day  or  month  on  which  the  said  W.  I'..  Young  Bigned 
the  duplicate  receipt. 

To  the  ninth.  I  do  not  know  that  there  is  any  proper  person  who  is  stevedore 
of   Belfast   harbour;  but  I  know  W.  Osborne,  who  stowed   the   brig  "Adventure.''      I 
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[476]  Tindal,  C.  J.  In  this  case  the  commissioners  had,  in  the  first  instance, 
power  to  examine  the  witnesses  upon  interrogatories  and  cross-interrogatories,  to  be 
administered  on  behalf  of  the  plaintiff  and  the  defendant  respectively  :  and,  if  the 
matter  had  stopped  there,  they  could  not  have  departed  from  the  course  marked  out 
for  them.  But,  by  the  order,  further  power  was  given  to  them,  namely,  to  "  put,  or 
cause  to  be  put,  additional  questions,  when  it  should  appear  to  them  the  said  com- 
missioners to  lie  necessary  and  proper;"  the  object  being,  not  to  introduce  a  general 
new  course  of  examination,  but  supposing  that  they  would  exercise  a  proper  discretion 
in  administering  on  the  spot  such  questions  only  as  might  be  necessary  to  elucidate 
difficulties  arising  pro  re  nata.  It  was  clearly  the  object  of  the  order  to  intrust  this 
to  the  discretion  of  the  commissioners.  That  being  the  bargain  between  the  parties, 
the  question  for  us  to  consider  is,  whether  or  not  the  commissioners  have  exercised 

saw  Osborne  stowing  a  cargo  in  the  said  ship  "  Adventure."  I  saw  him  do  so  in 
November  last :  I  think  it  might  be  about  the  14th  or  15th  of  the  month.  I  paid 
Osborne  21.  15s.  for  so  stowing  the  said  cargo.  The  payment  was  made  in  the  plaintiffs 
office  on  the  17th  of  November  last.  I  paid  the  above  sum  with  Mr.  Williamson's 
money.  On  that  occasion,  the  captain  requested  the  plaintiff"  to  pay  the  money,  for 
he  had  got  no  money  to  pay  it  with  :  there  were  present,  the  captain,  the  plaintiff, 
and  Osborne  ;  and  I  think  there  might  be  present  some  of  the  persons  who  assisted 
Osborne  in  stowing  the  ship. 

To  the  tenth.  The  captain  of  the  said  ship,  while  she  was  at  Belfast,  applied  to 
the  plaintiff',  in  my  presence,  for  money  to  pay  the  said  W.  Osborne  for  so  stowing 
the  said  cargo.  The  captain  said  he  had  not  got  money  himself  to  pay  for  the  stowing. 
The  captain  also  stated  that  he  had  not  any  money  to  disburse  the  said  ship,  and 
that  he  would  have  to  draw  on  his  owners  for  money.  The  captain  asked  what 
would  be  the  expense  of  commission  for  the  plaintiff  drawing  on  the  owners  for  the 
amount  that  would  pay  his  dues  and  disbursements  here,  which  was  461.  ;  to  which  the 
plaintiff'  answered  that  the  commission  would  be  21.  6s.,  and  no  less. 

To  the  eleventh.  I  think  that  the  sum  of  21.  15s.  was  a  moderate  charge,  and 
very  reasonable,  for  stowing  a  vessel  of  the  size  of  the  "Adventure,"  as  it  was  stowed 
by  Osborne. 

To  the  twelfth.  I  do  know  that  the  captain  could  not  have  the  said  vessel  stowed 
with  the  said  cargo  without  employing  some  fit  person  besides  himself  and  the  crew, 
there  being  none  mi  board  except  the  captain  himself  and  two  apprentices,  and  a 
person  whom  the  captain  stated  to  me  to  be  a  friend  of  the  owner's.  All  the  crew 
were  paid  off  when  the  vessel  arrived  at  Belfast.  The  cargo,  which  consisted  of  pit- 
prop  wood,  was  laid  on  the  quay  about  two  or  three  perches  from  the  vessel :  and 
Osborne,  who  stowed  the  vessel,  was  a  fit  person  for  the  captain  to  employ  to  stow 
the  saiil  cargo.  It  was  reasonable  and  proper  for  the  captain  to  employ  Osborne  to 
stow  the  said  cargo,  because  I  do  not  think  the  apprentices  could  have  stowed  the 
same.  I  do  not  think  the  apprentices  worked  while  the  ship  was  at  Belfast ;  and  I 
believe  one  of  them  ran  away.  The  apprentices  would  not  work  at  this  description 
of  work,  such  as  running  goods  from  the  quay  on  board  the  ship. 

The  additional  questions  to  which  particular  reference  was  made,  were  as  follow  : — 

First.  On  what  day  did  the  captain  send  you,  by  the  plaintiffs  orders,  to  the 
ballast-office,  to  ascertain  the  amount  of  charges  due  on  the  vessel  there  ? 

Second.  What  time  of  the  day  were  you  sent? 

Third.  Look  again  at  the  duplicate  receipt  marked  A.  I  What  statements  or 
representations  did  you  make  to  W.  E.  Young,  to  induce  him  to  give  you  the  said 
duplicate  receipt !  And  what  passed  between  you  and  the  said  W.  E.  Young  on  the 
occasion  ) 

Fourth.  Did  Mr.  Young  hesitate  or  object  to  give  you  the  said  duplicate  receipt? 

Fifth.  Is  Osborne  a  person  regularly  or  frequently  employed  by  the  plaintiff  to 
stow  vessels? 

Eighth.  Is  there  not  a  regular  charge  by  the  ton,  for  stowing  pit-prop  wood  ! 

Ninth.  Have  you  not  heard  that  3d.  per  ton  is  the  regular  charge  ? 

Tenth.  You  have  slated  that  men  were  employed  to  carry  the  wood  to  the  vessel. 
If  there  was  any  extra  charge  or  expense  occasioned  thereby,  should  not  the  merchant 
supplying  the  wood  have  paid  or  made  good  the  same,  instead  of  being  charged  to  the 
owners  of  the  ship  ! 
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any  discretion  at  all.     It  appears  to  me  that   they  did  not  exercise  their  own  judg- 

nt  :  but  they  allowed  the  questions  to  be  put,  reserving  it  for  the  court  to  say 

whether  they  were  proper  or  not.  This  they  had  no  authority  to  do.  It  is  the  fault 
of  the  parties  if  the  commission  has  been  rendered  fruitless.  See  the  mode  in  which 
the  commissioners  have  returned  the  exercise  of  this  new  discretion.  They  say: 
"The  attorney  attending  before  us  on  the  part  of  the  defendant  relinquished  the 
other  direct  interrogatories  of  the  defendant  attached  to  the  commission  as  regards 
the  witness  under  examination,  and  proposed  to  proceed  with  his  examination  on 
additional  questions  to  be  administered  under  the  commission."  If  they  had  thought 
the  additional  questions  reasonable  and  lit  to  be  put,  they  would  doubtless  themselves 
have  put  them.  It  might  not  be  necessary  1 1 ia1  the  questions  should  have  been  put 
by  the  commissioners  personally  :  if  they  had  adopted  them,  that  might  [477]  1"'  a 
virtual  compliance  with  the  order.  Hut  they  go  on  to  say  :  "The  plaintiff  objects  to 
the  defendant's  right  to  adopt  this  course,  and  insists  that  the  defendant  is  bound 
to  examine  the  witness  to  all  the  defendant's  direct  interrogatories  attached  to  the 
commission,  and  also  that  the  defendant  is  not,  under  the  circumstances,  entitled  now 
to  proceed  to  examine  this  witness  on  additional  questions  in  the  manner  proposed." 
Wh.it  is  the  determination  of  the  commissioners  1  They  merely  say:  "subject  to 
these  objections,  we  have  proceeded  with  the  examination  of  the  said  witness  on  such 
additional  questions."  It  is  impossible  not  to  perceive  that  the  two  commissioners 
named  by  the  defendant  thought  the  questions  fit  to  be  put,  and  the  two  named  by 
the  plaintiff  thought  otherwise;  but  they  agreed  that  the  decision  of  the  matter 
should  be  reserved  for  the  court.  This,  I  think,  they  had  no  right  to  do,  and,  conse- 
quently,  that  the  answers  were  properly  rejected,  and  that  the  verdict  must  stand. 

Coi.'i.MAN,  J.  My  brother  Channell's  argument  has  satisfied  me  that  many  of  the 
additional  questions  were  such  as  might  very  properly  have  been  put.  But  I  am 
unable  to  sei'  any  exercise  of  discretion  on  the  part  of  the  commissioners — any 
adjudication  by  them  whether  or  not  they  were  fit  to  be  put.  I  think  they  exceeded 
their  adjudication  in  reserving  that  question  for  us. 

ERLE,  .1.  I  am  of  opinion  that  the  evidence  was  properly  rejected,  and  that  the 
verdict  must  stand.  The  question  is,  whether  or  not  the  additional  evidence  was 
within  the  authority  conferred  by  the  commission.  The  authority  was,  for  the 
examination  of  witnesses  upon  interrogatories  on  both  sides,  each  party  to  be  at 
liberty  to  cross-examine,  upon  interrogatories,  the  witnesses  produced  by  the  other, 
and  each  party  to  [478]  deliver  to  the  other  their  interrogatories  in  chief  within 
fourteen  days,  and  such  cross-interrogatories  to  be  handed  to  the  attorney  or  agent 
of  the  Other  party  within  ten  days  of  the  receipt  of  the  interrogatories  in  chief. 
Neither  the  plaintiff  nor  the  defendant  had  any  right  to  put  any  questions  except 
upon  the  conditions  mentioned.  The  commissioners,  however,  had  power  to  put  or 
cause  to  be  put  additional  questions  when  it  should  appear  to  them  to  be  necessary 
and  proper.  It  appears  thai  the  defendant  abandoned  some  of  his  interrogatories  in 
chief,  and  nearly  all  his  cross-interrogatories;  and  thai  he  claimed  a  right  to  put 
additional  cross  interrogatories.  The  commissioners,  no  doubt,  had  a  right  to  adopt 
the  additional  questions  proposed  by  the  defendant's  agent,  and  themselves  \<>  put 
them  to  the  witnesses.  Bui  they  clearly  did  not  so  determine:  the  additional  ques- 
tions arc  shewn  to  have  been  put  by  the  defendant's  agent  iii  the  shape  of  further 
cross-interrogatories.  I  agree  that  the  questions  so  put  were  extremely  reasonable, 
and  that  the  commissioners  would  have  acted  properly  had  they  put  them,  or  had 

Caused    them  to   be  put,  to  the  witnesses.      P.ut  that  eai t  avail    to  make  the  answers 

admissible. 

CKESSWELL,  •).,  expressed  no  opinion. 
Rule  discharged. 

[479]     Bknti.kv  v.  Fleming.     April  29,  1845. 

[S.  C.  ■".  D.  &  1,.  ■-':;;  14L.  J.  C.  P.  171;  '.>  dur.  102.     Referred  to,  N<rrbvm  \. 
Hilliam,  1870,  L.  K.  6  0.  1'.  131.] 

In  case  for  an  infringement  of  a  patent,  the  judge  left   thr lueations  to  the  jury; 

ami,   on    their  retiring   to   consider    their   \erdict,    he    handed    to    the   associate    an 

abstract  of  the  pleadings,  desiring  him  to  take  their  Bnding  separately  on  the  three 
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questions  so  submitted  to  them.  The  jury  returned  into  court,  stating  that  they 
found  a  verdict  for  the  plaintiff  generally.  The  counsel  for  the  defendant  requested 
the  associate  to  put  the  questions  separately  :  this  he  declined  to  do,  notwith- 
standing one  of  the  jurymen  intimated  that  three  points  had  been  distinctly  put 
to  them  by  the  judge  ;  the  plaintiff's  counsel  objecting  to  that  course  1 — The  court 
directed  a  new  trial,  without  costs. — Affidavits  of  jurymen  as  to  what  passes  among 
themselves  with  reference  to  a  verdict,  are  not  admissible. 

This  wras  an  action  upon  the  case  for  an  alleged  infringement  by  the  defendant,  of 
certain  letters-patent,  bearing  date  the  21st  of  December,  1841,  granted  to  one  W.  C. 
Thornton,  for  "  certain  improvements  in  machinery  or  apparatus  for  making  cards  for 
carding  cotton  and  other  fibrous  substances,"  the  interest  in  which  letters-patent  had 
come  to  the  plaintiff  by  assignment. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  summer  assizes  at  Liverpool. 
The  only  material  issues  upon  the  record  were — first,  whether  the  defendant  had  been 
guilty  of  an  infringement — secondly,  whether  Thornton  was  the  true  and  first  inventor 
of  the  alleged  improvements — thirdly,  whether  the  invention,  at  the  time  of  the 
granting  of  the  letters-patent,  was  new  as  to  the  public  use  thereof  in  England. 

The  learned  judge,  having  summed  up  the  evidence  as  to  the  first  issue,  directed 
the  jury  as  to  the  second  and  third  issues,  to  the  following  effect : 

The  second  plea  is,  that  Thornton  was  not  the  true  and  first  inventor.  That 
implies  that  the  invention  was  the  invention  of  somebody  else.  Now,  if  you  should 
be  of  opinion,  upon  the  evidence,  that  Thornton  derived  his  knowledge  from  another, 
and  that  the  machine  for  which  he  obtained  the  patent,  was  not  the  fruit  of  his  own 
genius  and  skill,  but  that  the  invention  had  [480]  either  been  verbally  communicated 
to  him,  or  copied  by  him  from  some  other  machine,  the  issue  upon  this  plea  must  be 
found  for  the  defendant.  The  next  question  is,  as  to  the  novelty  of  the  invention. 
Now,  whether  the  patentee  had  himself  made  known  the  invention,  or  whether  it  had 
been  made  known  by  others,  before  the  date  of  the  patent,  is  quite  immaterial  ;  for, 
although  the  invention  might  be  the  fruit  of  his  own  genius,  unassisted  by  the  mind 
or  skill  of  another,  yet,  if  the  patentee  had  exhibited  it  publicly,  or  had  made  it  the 
subject-matter  of  a  sale,  before  he  obtained  his  patent,  he  would  have  forfeited  his 
right  to  the  exclusive  use  of  his  invention.  The  question  will  be,  whether  the  first 
part  of  the  combination  of  machinery  for  the  purpose  of  giving  motion  to  the  carriage 
or  head-work  of  the  machine  used  in  the  setting  of  wire  in  sheet-cards,  called  the 
sheet-card  setting-machine,  was  new,  as  to  the  public  use  and  exercise  of  it  in  England, 
at  the  time  the  letters-patent  were  granted.  A  point  has  been  raised  as  to  the  meaning 
of  this  part  of  the  specification.  I  am  disposed  to  construe  it  as  the  claim  of  a  principle 
for  moving  the  head-work  instead  of  the  card.  If  that  be  so,  then  you  have  evidence 
that  Thornton  had  sold  a  machine  to  one  Broadbent  twelve  months  before  the  date 
of  his  patent.  His  own  account  of  that  machine  is  this  : — "  I  sold  that  machine  to 
Broadbent,  with  a  travelling  head-work,  twelve  months  before  the  patent  was  taken 
out :  he  kept  it  standing  in  his  own  room." 

The  learned  judge  then  left  to  the  jury  the  following  questions — first,  whether  or 
not  the  defendant  had  been  guilty  of  an  infringement — secondly,  whether  or  not 
Thornton  was  the  true  and  first  inventor — thirdly,  whether  or  not,  before  the  date 
of  the  grant,  a  machine  involving  one  of  the  parts  of  the  alleged  invention,  viz.  the 
travelling  head-work,  was  sold  by  Thornton,  or  lent  by  him,  and  publicly  used  ;  and 
whether  the  travelling  [481]  head-work  of  the  machine  that  was  sold  to  Broadbent 
was  substantially  the  same  as  that  of  the  patented  machine. 

The  jury  retired  to  consider  their  verdict,  and  the  learned  judge  left  the  court, 
having  previously  handed  to  the  associate  an  abstract  of  the  pleadings,  and  desired 
him  to  take  the  finding  of  the  jury  upon  each  of  the  three  issues  above-mentioned. 

Upon  the  return  of  the  jury  into  court,  they  were  asked  by  the  associate  whether 
they  were  agreed  upon  their  verdict ;  whereupon  the  foreman  replied  in  the  affirmative. 
The  associate  then  said,  "  Do  you  find  for  the  plaintiff  or  for  the  defendant  f "  The 
foreman  answered,  "We  find  for  the  plaintiff."  A  discussion  ensued  between  the 
junior  counsel  on  either  side  and  the  associate,  as  to  the  amount  of  damages.  The 
counsel  for  the  defendant  requested  the  associate  to  put  the  questions  to  the  jury 
separately.  To  this  the  plaintiffs  counsel  objected  ;  and  the  associate  declined  to  put 
them.     One  of  the  jury  then  remarked:  "We  find  unconditionally  for  the  plaintiff." 
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Another  juryman,  addressing  the  associate,  said  :  "  I  think  there  were  three  questions 
left  for  our  consideration  by  the  judge  ;"  whereupon  the  associate  interrupted  him  by 
saying,  ''1  think  you  had  better  not,  gentlemen.  What  damages  do  you  find  for  the 
plaintiff?"     The  foreman  replied:  "Forty  shillings." 

Sir  T.  Wilde,  Serjt.,  in  Michaelmas  term  last,  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence,  and  also  on  the  ground  of  a  miscarriage 
on  the  part  of  the  jury.  In  support  of  the  latter  branch  of  the  motion,  he  produced 
an  affidavit  of  the  defendant's  attorney,  detailing  the  above  circumstances,  and  stating 
certain  communications  he  had  had  with  some  of  the  jury,  as  to  what  had  passed 
among  [482]  themselves  upon  the  subject  of  the  verdict.  He  also  produced  an  affidavit 
of  the  foreman,  who  deposed,  that  the  answers  to  the  three  questions  left  to  the  jury 
by  the  judge,  were  agreed  upon  and  put  down  in  writing,  and  that  they  came  into 
court  prepared  to  return  the  verdict  on  those  three  points,  hut  were  prevented  by  the 
confusion  that  prevailed,  and  the  refusal  of  the  officer  to  put  the  three  questions  to 
them  separately. 

The  following  is  a  copy  of  the  paper,  which  was  annexed  to  the  foreman's 
affidavit  : — 

"  First,  guilty  of  the  infringement : 

".Secondly,  that  the  invention  was  entirely  by  Thornton  : 

"Thirdly,  that  the  principle  of  traversing  and  changing  motion  of  the  head-work, 
was  made  known  previously  to  the  date  of  the  patent,  by  the  sale  to  Broadbent." 

TlNDAL,  C.  J.  There  is  considerable  difficulty  with  respect  to  the  proper  mode  of 
obtaining  information  as  to  what  passes  privately  among  the  jury.  The  courts  have 
always  expressed  unwillingness  to  receive  the  affidavits  of  jurymen  (</).  You  may, 
however,  take  a  rule  generally. 

Channell  and  Byles,  Serjts.  (with  whom  was  Webster),  now  shewed  cause.  They 
submitted  that  the  verdict  was  properly  taken  ;  the  jury  having  evidently  intended  it 
as  an  unconditional  and  unqualified  verdict  for  the  plaintiff  upon  all  the  issues;  and 
that  the  subsequent  discussion  was  altogether  irrelevant  ami  idle. 

Sir  T.  Wilde,  Serjt.  (with  whom  were  Addison  and  Cowling),  contra,  was  stopped 
by  the  court. 

[483]  Timial,  G.  J.  It  appears  to  me  that  there  has  been  a  miscarriage  by  the 
officer  of  the  court,  in  taking  the  verdict  in  this  ease.  If  he  had  followed  the 
directions  given  by  the  learned  judge,  the  finding  would  have  been  such  as  to  preclude 
all  doubt  or  difficulty.  As  the  matter  now  stands,  it  seems  to  be  extremely  doubtful, 
to  say  the  least  of  it,  whether  that  which  was  taken,  was  really  the  verdict  of  the 
jury.  It  is  enough  to  say  that  there  may  have  been  a  difference  of  opinion  among 
bhem.  The  remark  made  by  one  of  the  jury  as  to  there  having  been  three  questions 
left  for  I  heir  consideration,  was  quite  sufficient  to  call  the  a!  lent  ion  of  the  associate  to 
bhe  issues  that  were  to  be  submitted  to  them.  His  omission  to  take  their  finding  on 
those  issues,  in  obedience  to  the  directions  he  had  received,  was  a  miscarriage  on  his 
part  in  taking  the  verdict,  which  can  only  be  cured  by  granting  a  new  trial.  The 
rule  will,  therefore,  be  made  absolute,  without  costs. 

The  rest  of  the  court  concurred. 
Rule  absolute  accordingly. 

Abboi  i   '.   I  »Oi  1. 1. an.     April  30,  L845. 

In  the  memorial  of  ana tiiv,  part  of  the  consideration  money  was  stated  to  have 

been  paid  by  "adrafl  of  even  date  with  the  indenture,  drawn  by  the  grantee,- on 
Messrs.  A.  15.  &  Co.,"  not  Baying  when  the  draft  was  payable:  Held,  that  the 
memorial  was  insufficient,  and  the  grant  consequently  void.  The  court,  in  Buoh 
cases,  only  deal  with  the  judgment  sig I  upon  the  warrant  of  attorney,  and  will 

not  interfere  with  tl titer  Securities. 

By  letters-patent   bearing  date  the    L8th  of  October,    1821,   the  defendant 
appointed  to  the  office  of  registrar  of  the  archdeaconry  of  Norwich,  tor  life,     (in  the 
1 2th  of  April,  1828,  he  granted  to  the  plaintill' [484]  an  annuity  of  501.  per  annum 
for  the  lite  of  the  defendant,  in  consideration  of  lotil.  ;   to  secure  which  annuity,  he 

(■0  See  Bwrgess  \.  langley,  5  Mann,  .v  Qr.  722,  >■  Scott,  N    R  518. 
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"granted,  bargained,  sold,  and  assigned,  unto  the  plaintiff",  his  executors,  administrators, 
and  assigns,  all  the  fees,  yearly  income,  proceeds,  profits,  emoluments,  and  advantages 
of  him,  the  defendant,  of,  arising,  and  to  grow  due  and  payable  of  and  from  the  offices 
of  registrar  and  actuary  of  the  said  archdeaconry  of  Norwich  ;  and  also  the  office  of 
collector  of  all  and  singular  the  procurations  and  other  profits  within  the  said  arch- 
deaconry, that  should,  from  time  to  time,  grow  due  to  him,  the  defendant,  as  registrar, 
actuary,  and  collector  of  the  said  offices  and  every  of  them,  by  right,  custom,  or  any 
manner,  formerly,  then,  or  thereafter  thereto  belonging,  and  all  manner  of  offerings, 
tenths,  obventions,  oblations,  compensations,  compositions,  pensions,  annuities,  rents- 
charge,  yearly  income,  fees,  dues,  issues,  profits,  emoluments,  advantages,  rights, 
members,  and  appurtenances,  taken  and  thereafter  to  be  taken  and  accepted  by  the 
defendant  from  any  person  or  persons  whatsoever,  in  lieu,  substitution,  satisfaction,  or 
exchange  for  the  fees,  proceeds,  profits,  and  emoluments,  arising  and  to  grow  due  and 
payable,  of  and  from  the  said  offices  of  registrar  and  actuary  of  the  said  archdeaconry 
of  Norwich,  or  either  of  them  :  to  have  and  to  hold  the  said  offices  and  every  of  them, 
with  all  and  singular  the  fees,  profits,  and  advantages  to  the  said  offices,  or  any  of 
them,  as  is  aforesaid,  belonging,  and  out  of  them  or  any  of  them  accruing  and  growing 
due,  together  with  the  custody  and  direction  of  all  and  singular  the  books,  acts,  exhibits, 
and  muniments  to  the  said  offices  belonging,  and  all  and  singular  other  the  premises 
thereby  assigned,  or  intended  so  to  be,  to  the  aforesaid  plaintiff,  for  and  during  the 
natural  life  of  him  the  defendant,  to  be  well  and  faithfully  executed  by  him  the 
plaintiff  or  his  sufficient  deputy  or  deputies,  without  [485]  the  let  or  interruption  of 
the  defendants  or  any  person  or  persons  on  his  behalf;"  and  also  the  sum  of  501.  a 
year  payable  to  the  defendant  from  the  fees  of  the  said  office,  by  Henry  Francis,  his 
deputy,  by  virtue  of  an  indenture  of  the  18th  of  October,  1821. 

The  defendant  also,  by  way  of  further  security,  gave  the  plaintiff  a  warrant  of 
attorney  for  9001.,  upon  which  judgment  was  entered  up  on  the  1 1th  of  July,  1829. 

The  deed  further  contained  a  covenant,  on  the  part  of  the  grantor,  not  to  go  to 
any  place,  or  do  any  acts,  whereby  the  plaintiff,  his  executors,  &c,  might  be  compelled 
to  pay  any  extra  premium  for  insuring  his  life,  or  to  pay  such  extra  premium  within 
one  month.  And  the  defendant  thereby  constituted  and  appointed  the  plaintiff 
"deputy-receiver,  agent,  and  attorney  of  him  the  defendant,  in  his,  the  defendant's, 
name  or  in  the  name  of  the  plaintiff,  and  in  the  place  and  stead  of  the  defendant,  to 
hold  the  said  offices,  and  to  ask,  demand,  collect,  and  receive  the  fees,  advantages, 
proceeds,  and  profits  thereof,  and  to  do,  perform,  and  execute  all  matters  and  things 
needful  and  requisite  for  collecting  and  receiving  the  said  profits,  as  fully  and 
effectually,  to  all  intents  and  purposes  whatsoever,  as  the  defendant  could  or  might 
himself  do;"  and  he  thereby  impowered  the  plaintiff',  "with,  and  out  of,  such  proceeds 
or  profits,  to  reimburse  and  satisfy  himself  his  costs,  charges,  and  expenses  in  the 
execution  of  the  trusts  of  the  deed,  or  in  relation  thereto,  together  with  the  salary  or 
allowance  of  one  shilling  in  the  pound,  to  be  received  by  him  for  his  trouble  in  collect- 
ing and  receiving  such  rents,  issues,  profits,  and  sums  of  money  as  aforesaid." 

A  memorial  of  the  annuity  was  inrolled  on  the  9th  of  August,  1828,  which,  in  the 
column  headed  "  Consideration,  and  how  paid,"  contained  the  following  statement : — 
"The  sum  of  4501. — paid  by  the  said  William  Abbott  to  the  said  James  Edward 
Morton  Douglas  in  his  [486]  own  proper  person,  in  manner  following  (that  is  to  say), 
231.  by  a  draft  of  even  date  with  the  aforesaid  recited  indenture  of  assignment,  drawn 
by  the  said  William  Abbott,  on  Messrs.  Burnetts,  Hoare,  &  Co., — 171.  in  sovereigns, — 
and  the  residue  of  the  aforesaid  sum  of  -1501.,  being  4101.,  in  notes  of  the  governor  and 
company  of  the  Bank  of  England  payable  to  bearer  on  demand  ;  and  which  three 
several  sums  makes  the  aforesaid  consideration  of  4501." 

Byles,  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  calling  upon  the  executors 
of  William  Abbott  to  shew  cause  why  the  warrant  of  attorney  in  this  cause,  and  the 
judgment  signed  thereon,  and  the  annuity-deed,  and  memorial,  should  not  respectively 
be  set  aside,  on  the  grounds — first,  that  the  consideration  was  not  properly  stated  in 
the  memorial  of  the  deed,  as  to  the  time  of  payment  of  the  draft  therein  mentioned  — 
secondly,  that  the  consideration  for  the  annuity  was  an  illegal  assignment  of  an  office 
— thirdly,  that  a  part  of  the  consideration  money  was  retained — fourthly,  that  the 
deed  contained  a  covenant  to  pay  an  additional  premium  of  insurance,  in  a  certain 
event —fifthly,  that  it  contained  a  covenant  to  allow  the  grantee  to  take  one  shilling 
in  the  pound  of  the  amount  collected  by  him  from  the  fees  of  the  said  office.     The 
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motion  was  founded  upon  the  affidavit  of  the  defendant,  to  which  were  annexed  copies 
of  the  annuity-deed,  warrant  of  attorney,  and  memorial;  and  which  alleged  thai  tie 
same  gentleman  acted  as  solicitor  for  both  parties  in  the  transaction,  and  that  he 
retained  (>51.  of  the  consideration  money  for  his  charges  for  negotiating  and  preparing 
the  securities  ;  and  that  the  consideration  money  was  paid  as  follows— 4101.  in  notes 
of  the  governor  and  company  of  the  Bank  of  England  payable  to  bearer  on  demand, 
171.  in  current  gold  coin  of  the  realm,  and  231.  by  a  [487]  certain  draft  of  even  date 
with  the  annuity-deed,  drawn  by  William  Abbott  on  Messrs.  Barnetts,  Hoare,  &  Co., 
bankers,  London  ;  but  whether  the  said  draft  was  payable  at  sight,  or  on  demand,  or 
at  any  certain  time  therein  stated,  the  deponent  did  not  recollect,  and  was  unable  to 
state.  In  support  of  the  first  ground  of  objection,  the  learned  Serjeant  cited  Drake  v. 
Sogers  (2  Brod.  &  Bingh.  19,  4  J.  B.  Moore,  402) ;  in  support  of  the  second  he  relied 
on  the  statute  5  &  6  Edw.  6,  c.  16,  s.  2,  and  the  case  of  Layng  v.  Paine  (Willes,  571 ), 
where  it  was  held  that  the  office  of  registrar  of  an  archdeaconry  is  an  office,  within 
that  statute;  and  upon  the  fourth  he  referred  to  Wood  v.  I',  null  (~>  .1.  1!.  .Moore,  (i.'J). 
Manning,  Serjt.,  in  Hilary  term  last,  shewed  cause  (</).  lie  produced  an  affidavit 
to  which  was  appended  the  identical  "draft"  referred  to  in  the  memorial,  and  which 
appeared  to  be  a  cheque  for  231.  on  Messrs.  Barnetts,  lloare,  &  Co.,  the  bankers, 
payable  to  bearer,  and  to  have  been  duly  paid.  The  17  Geo.  3,  c.  2(1,  s.  1,  recited 
that  "  whereas  the  pernicious  practice  of  raising  money  by  the  sale  of  life-annuities 
hath  of  late  years  greatly  increased,  and  is  much  promoted  by  the  secrecy  with  \\  bich 
such  transactions  are  conducted  ; "  and  enacted  "  that  a  memorial  of  every  <\v^\,  bond, 
instrument,  or  other  assurance  whereby  any  annuity  or  rent-charge  shall  from  and 
after  the  passing  of  this  act  be  [488]  granted  for  one  or  more  life  or  lives,  or  for  any 
term  of  years  or  greater  estate  determinable  on  one  or  more  life  or  lives,  shall,  within 
twenty  days  of  the  execution  of  such  deed,  bond,  instrument,  or  other  assurance,  be 
LBrolled  in  the  high  court  of  Chancery  ;  and  that  every  such  memorial  shall  contain 
the  day  of  the  month  and  the  year  when  the  deed,  bond,  instrument,  or  other  assur- 
ance bears  date,  and  the  names  of  all  the  parties,  and  for  win  mi  any  of  them  are 
trustees,  and  of  all  the  witnesses;  and  shall  set  forth  the  annual  sum  or  sums  to  be 
paid,  and  the  name  of  the  person  or  persons  for  whose  life  or  lives  the  annuity  is 
granted,  and  the  consideration  or  considerations  of  granting  tie'  same;  otherwise 
every  such  deed,  bond,  instrument,  or  other  assurance  shall  be  null  and  void,  to  all 
intents  and  purposes."  Under  that  statute,  considerable  strictness  was  required  to 
be  observed  in  the  statement  of  the  consideration.  If  part  of  it  was  paid  in  promissory 
notes  (</),  or  country  bank-notes  (6),  it  was  necessary  to  shew  whether  they  were 
payable  on  demand  or  otherwise.     But,  even   under  that   statute,  banknotes  and 

cheques  might  have  been  described  as  i ley:  Wrightv.  Reed(3T.  R.  554);  ' 

v.  Thompson  (6  T.  R.  335) ;  Ex  parte  Mitchell  (2  East,  L37).     The  53  G.  3,  c.  I  1 1,  was 

intended  to  relieve  grantees  from  the  technical  difficulties  introduced  by  the  for r 

itatute:  per  Bayley,  J.,  in  OrowOier  v.  Wentworth  (6  B.  .\  C.  366,  9  D.  &  R  286). 
The  first  section  repeals  the  former  provision  :  and  sect.  2  enacts  "  that,  within  thirty 
days  after  the  execution  of  every  deed,  &c.,  whereby  any  annuity  or  rent  charge  shall, 
from  and  after  the  passing  of  this  act,  be  granted   for  one  or  more  life  or  lives,  or  for 

any  term  of  [489]  years,  or  greater  estate,  determinable  on  < ■  more  life  oi  livi   . 

a  memorial  of  the  date  of  every  such  deed,  &c,  of  the  it  imes  of  all  the  parties  and  of 

all    the  wit  ne-ses    t  hereto,  and    of    the    per-,on    oi'    persnns    for  whose    life    or    li\es    such 

a iity  or  rent  charge  shall  be  granted,  and  of  the  person  or  persons  by  whom  the 

same  is  to  In-  beneficially  received,  the  pecuniary  considerati >r  consideration    for 

(d)  The  argument  was  confined   to  the  first   and  see |  objections.     The  first 

objection  only  being   noticed   in   the  judgment,   the  arguments  on   the    ec I  ari 

omitted. 

The  authorities  cited   in  answer  to  the  firsl  objection  were:     Or,    /',  ■, 
Cro.  .lac.  269,  Woodward  v.  Foxe,  2  Vent.   187,  213,  267,  3  Lev.  289,  and  II 
Eamcock,  I   Cox,  10;  in  support  of  it,  Layng  v.  Pain  .  Willes,  571,  /' 
Cro.  Jac.  269,  I  2  Co.  Rep.  78,  Palmer  v.  Bate,  2  Brod.  &  Bingh.  673,  6  J.  B  Moore,  28, 

and  Com.  Dig.  tit.  Courts  (\.  9). 

(a)  Rwmball  v.  Murray,  3  T.   R.  298;   Berry  v.   Bentley,   6  T.   R  690;   Pool    v. 
Cabanes,  8  T.  R.  328. 

(A)  Morris  v.  Wall,  I  B.  &  P.  208. 
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granting  the  same,  and  the  annual  sum  or  sums  to  be  paid,  shall  be  iurolled  in  the 
high  court  of  Chancery,  in  the  form,  or  to  the  effect,  following,  with  such  alterations 
therein  as  the  circumstances  of  any  particular  case  may  reasonably  require  ;  otherwise 
every  such  deed,  &c,  shall  be  null  and  void  to  all  intents  and  purposes."  In  the  form 
of  memorial  in  that  section,  in  the  column  headed  "Consideration,  and  how  paid,"  are 
these  words  and  figures  : — "  1001.  paid  in  money  ;  5001.  paid  in  notes  of  the  governor 
and  company  of  the  Bank  of  England,  or  other  notes,  or  bills  of  exchange,  as  the  case 
may  be : "  not  saying  whether  payable  on  demand  or  otherwise.  In  Faircloth  v. 
Gurney  (9  Bingh.  622,  2  M.  &  Scott,  822,  1  Dowl.  P.  C.  724),  the  annuity  deed  stated 
the  consideration  to  have  been  paid  in  banknotes  and  sovereigns ;  the  memorial  stated 
it  (according  to  the  fact)  to  have  been  paid  in  bank-notes  only  :  and  it  was  held  that 
this  was  no  ground  for  setting  aside  the  annuity.  So,  in  Cane  v.  Lovelace  (2  B.  & 
Adol.  767),  A.  having  agreed  with  B.  to  advance  him  a  sum  of  money,  and  to  pay  off 
an  annuity  formerly  granted  by  him,  B.  executed  a  deed  whereby,  in  consideration  of 
10501.,  he  covenanted  to  pay  an  annuity  to  A.,  and  assigned  to  him  certain  dividends, 
upon  trust,  for  the  purpose  of  securing  the  annuity  :  the  10501.  were  paid  to  B.,  the 
grantor,  who  directly  returned  to  the  grantee  the  sum  necessary  for  paying  off  the 
annuity,  and  he  immediately  paid  it  over  [490]  for  that  purpose.  In  the  memorial 
inrolled  pursuant  to  the  statute  53  Geo.  3,  c.  141,  the  consideration  for  the  existing 
annuity  was  stated  to  be  10501.,  without  any  notice  of  the  former  annuity  :  and  it 
was  held  that  this  statement  was  sufficient.  Littledale,  J.,  there  says:  "It  appears 
to  me,  that,  as  between  these  parties,  the  consideration  for  the  annuity  was  the 
payment  of  10501.  by  the  grantor  to  the  grantee,  although  that  payment  was  immedi- 
ately followed  by  a  transfer  of  part  of  the  sum  to  the  holder  of  a  former  annuity, 
which  was  then  put  an  end  to.  I  do  not  think  it  was  requisite  that  the  stipulation 
with  respect  to  insurance  should  have  been  noticed  in  the  memorial :  the  payment  of 
it  was  contingent ;  it  was  no  part  of  the  '  annuity  or  rentcharge  : '  it  was,  in  fact,  a 
provision  for  securing  payment  of  the  annuity.  Wood  v.  Permit  (5  J.  B.  Moore,  63) 
is  a  strong  authority  in  favour  of  the  plaintiff.  The  cases  cited  in  support  of  the 
present  application  were  under  the  former  statute  (17  G.  3,  c.  26),  a  statute  which 
required  a  greater  particularity  of  statement  than  the  act  now  in  force.  As  to  the 
terms  in  which  the  nature  of  the  instrument  is  described,  I  think  they  are  sufficiently 
correct."  Drake  v.  Rogers  (2  Brod.  &  Bingh.  19,  4  J.  B.  Moore,  402)  was  decided  upon 
the  old  statute. 

Talfourd  and  Byles,  Serjts.,  in  support  of  the  rule.  Grossley  v.  Arkwrighi 
(2  T.  E.  603),  Rwmball  v.  Mwrray  (3  T.  E.  298),  Berry  v.  Bentley  (6  f.  E.  690),  Poole 
v.  Cabanes  (8  T.  E.  328),  and  Drake  v.  Rogers  (2  Brod.  &  Bingh.  19,  4  J.  B.  Moore,  402), 
are  distinct  authorities  to  shew,  that,  where  part  of  the  consideration  for  an  annuity 
is  paid  in  bank-notes  or  other  notes,  it  must  be  stated  in  the  memorial  whether  they 
are  payable  on  demand  or  otherwise ;  and  there  is  no  substantial  difference  in  this 
respect  between  the  pro-[491]-visions  of  the  17  G.  3,  c.  26,  and  those  of  the 
53  G.  3,  c.  141  :  see  the  judgment  of  Littledale,  J.,  in  Blake  v.  Attersoll  (2  B.  vV  C. 
875).  [Cresswell,  J.  In  Morris  v.  Wall  (1  B.  &  P.  208),  where  part  of  the  considera- 
tion was  paid  in  country  bank-notes,  the  court  would  not  presume  that  they  were 
payable  on  demand.]  The  value  of  the  consideration  might  be  materially  affected 
by  the  dates.  In  Drake  v.  Rogers  (2  Brod.  &  Bingh.  19,  4  J.  B.  Moore,  402),  the 
memorial  stated  the  consideration  to  consist  of  bank  of  England  notes  payable  on 
demand,  and  of  a  draft  payable  at  a  banker's,  but  not  specifying  the  time  when  so 
payable :  the  annuity  had  been  paid  eleven  years,  and  the  attesting  witness  and  agent 
of  the  grantee  were  both  dead  :  the  court  set  aside  the  securities,  on  the  ground  that 
the  memorial  did  not  state  when  the  draft  was  payable,  or  whether  it  had  been  in  fact 
paid.  Dallas,  C.  J.,  in  delivering  the  opinion  of  the  court,  said  :  "  It  is  objected  here 
that  the  memorial  does  not  state  when  the  draft  for  651.  was  payable,  or  whether  it 
was  ever  paid,  so  that  it  is  uncertain  whether  the  grantor  of  the  annuity  ever  received 
the  whole  of  the  consideration  for  it.  In  principle  there  is  a  reason  why  it  should 
appear  upon  the  face  of  the  memorial  when  the  draft  was  payable,  and  that  reason  is 
given  in  Berry  v.  Bentley:  'The  objection  was,  that  the  memorial  did  not  set  forth 
when  the  note  was  payable,  whether  immediately  or  at  a  distant  day  ;  for,  if  at  a 
distant  day,  it  was  not  worth  7001.,  by  reason  of  the  discount.'  Now,  the  draft  in 
this  case  might  have  been  payable  at  a  distant  day,  and  the  grantor  might  have  lost 
so  much  of  his  consideration  as  the  discount  of  the  draft  for  the  intermediate  time 
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might  amount  to.  In  substance,  therefore,  and  on  principle,  here  is  a  ground  why 
the  time  at  which  a  bill  is  payable  should  appear  on  the  memorial." 

Cur.  adv.  vult. 

[492]  TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  rule  calling  upon  the  executors  of  William  Abbott  to  shew  cause  why 
the  warrant  of  attorney  in  this  cause,  and  the  judgment  signed  thereon,  and  the 
annuity  deed  and  memorial  in  the  defendant's  affidavit  mentioned,  should  not  be 
respectively  set  aside,  on  the  following  grounds — first,  that  the  consideration  is  not 
properly  stated  in  the  memorial  of  the  said  deed,  as  to  the  time  of  payment  of  the 
draft  therein  mentioned  —  secondly,  that  the  consideration  for  the  said  annuity  was  an 
illegal  assignment  of  an  office — thirdly,  that  a  part  of  the  consideration  money  was 
retained— fourthly,  that  the  deed  contained  a  covenant  to  pay  an  additional  premium 
of  insurance  in  a  certain  event — fifthly,  that  it  contained  a  covenant  to  allow  the 
grantee  to  take  one  shilling  in  the  pound  of  what  he  should  collect  from  the  fees  of 
the  said  office. 

The  affidavit  on  which  the  rule  was  obtained  stated  that  the  consideration  money 
for  the  annuity  was  4501.,  and  was  paid  in  manner  following:  4101.  in  Bank  of 
Kngland  notes,  171.  in  gold  coin,  231.  by  a  draft  of  even  date  with  the  annuity  deed, 
drawn  by  the  said  William  Abbott  on  Barnetts,  Hoare,  &  Co.,  bankers,  London. 
A  copy  of  the  memorial  was  annexed  to  the  affidavit,  and  such  memorial,  under  the 
heading  "  Consideration,  and  how  paid,"  was  in  these  words: — "The  sum  of  4501., 
paid  by  the  said  W.  Abbott,  to  the  said  J.  E.  M.  Douglas  in  his  own  proper  person, 
in  manner  following,  that  is  to  say,  231.  by  a  draft  of  even  date  with  the  aforesaid 
recited  indenture  of  assignment,  drawn  by  the  said  W.  Abbott  on  Messrs.  Barnetts, 
Hoare,  A-  Co.,  171.  in  sovereigns,  and  the  residue  of  the  aforesaid  sum  of  4501.,  being 
4101.,  in  notes  of  the  governor  and  company  of  the  Bank  of  England  payable  to  bearer 
on  demand,  [493]  and  which  said  three  several  sums  make  the  aforesaid  consideration 
of  4501." 

In  answer  to  the  rule  an  affidavit  was  used,  to  which  the  said  draft  for  231.  was 
annexed  ;  and  it  appeared  to  be  a  draft  payable  on  demand. 

It  will  be  unnecessary  to  express  any  opinion  upon  the  other  objections  taken, 
because  it  appears  to  us  that  the  first  must  prevail,  the  memorial  not  being  such  as 
the  statute  53  G.  3,  c.  141,  requires  to  be  inrolled. 

In  older  to  determine  this  question,  it  is  necessary  to  look  at  the  statute  17  (■.  ■">, 
<■.  2(1,  s.  1,  and  the  decisions  which  took  place  under  it.  By  that  section  it  was 
enacted,  "that  a  memorial  of  every  deed,  &c,  whereby  any  annuity  or  rent-charge 
shall  from  and  after  the  passing  of   this  aet,  be  granted  for   One   Or    more    lite   or   lives, 

&C,  shall,  within  twenty  days  of  the  execution  of  such  deed,  &c,  be  inrolled  in  the 
high  court  of  Chancery  ;  and  that  every  such  memorial  shall  contain  the  day  of  the 
month,  Ac.,  and  shall  set  forth  the  annual  sum  or  : sums  to  be  paid,  and  the  name  oi 
the  person  or  persons  for  whose  life  or  lives  the  annuity  i<  granted,  and  the  considers 
tion  or  considerations  for  granting  the  same,"  &c.  Under  that  section  it  was  held, 
that  all  considerations,  whether  pecuniary  or  otherwise,  must  be  stated;  ami  that, 
where  a  pecuniary  consideration,  or  part  of  it,  was  paid  by  drafts  on  bankers,  or 
promissory  notes,  it  was  necessary  to  set  them  out,  and  mention  the  time  when  they 
were  payable:  Rivmball  v.  Murray  (3  T.  R.  298),  Berry  \.  Bentley  ft;  T.  I,'.  690),  Pooh 

v.  Cahomes  (8   T.   R.  328);    in   which    last    ease    the   me ial    Stated    that   "part    of    the 

consideration  money,  11)01.  His.,  was  paid  by  a  draft  of. I.  Harvey,  on  Messrs.  Lockharl  , 
bankers   in    Pall    Mall,  which   said    draft    was   duly    hoi ed  ;  "   and,   although    it    was 

urged  by  Gibbs  that  a  banker's  cheque  is  always  considered  as  [494]  m \  the  court 

held  the  memorial  to  be  insufficient.  In  Morris  v.  Wall  (1  B.  &  I'.  208),  the  memorial 
stated  thai  the  consideration  money  was  paid  in  Bank  oi   England  notes  and  oountry 

bank  notes,"  without   specifying  the  dates  and  linn-  of  pa\  men!   oi    the  latter  ;   and  on 

the  ground  that  it  was  i essary  to  state  the  time  of  payment,  the  oourl  reluctantly 

made  absolute,  a  rule  for  setting  aside  the  judgment,  considering  themselve  bound 
by  the  former  decisions  respecting  bankers' cheques.  And  these  decisions  were  con 
finned  by  this  court  in  Drah  v.  Rogers  (2  Brod.  A  Bingh.  I'.',  I  J.  B.  Moore,  102), 

By  tiie  5:;  <:.  :;,  e.  I  n,  s.  l,  the  17  <:.  3,  c.  26,  was  repealed,  except  as  to  annuities 

and   rent  charges   theretofore  granted:  and,    by    the    second    section,    it     wa-   enacted, 

"that,  within  thirty  days  after  the  executi 'f  every  deed,  &c.  w  hereby  any  annuity 

or  rent-charge  shall  from  and  after  the  passing  of   this  act   be  granted  I r  more 
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life  or  lives,  &c,  a  memorial  of  the  date  of  every  such  deed,  &c,  the  pecuniary  con- 
sideration or  considerations  for  granting  the  same,  and  the  annual  sum  or  sums  to  be 
paid,  shall  be  inrolled  in  the  high  court  of  Chancery,  in  the  form  or  to  the  effect 
following,  with  such  alterations  therein  as  the  nature  and  circumstances  of  any 
particular  case  may  require."  By  this  enactment,  it  is  not  made  necessary  to  mention 
in  the  memorial  any  but  pecuniary  considerations ;  but  they  must  be  stated  in  the 
form  prescribed  by  the  act,  which  contains  a  column  headed  "  Consideration,  and  how 
paid,''  and  under  that  heading  these  words — "  1001.  paid  in  money,  5001.  paid  in  notes 
of  the  Governor  and  Company  of  the  Bank  of  England,  or  other  notes  or  bills  of 
exchange,  as  the  case  may  be."  If,  in  the  present  case,  part  of  the  consideration  had 
been  paid  by  a  bill  of  exchange,  it  could  not  have  been  contended  that  the  time  when 
it  [495]  would  become  payable,  need  not  have  been  stated ;  that  being  necessary  to 
shew  the  real  nature  and  value  of  the  consideration.  The  same  necessity  exists  for 
stating  the  time  when  a  draft  is  payable  :  and  the  only  question  is,  whether  the 
memorial  now  under  consideration  states  the  time  when  the  draft  upon  Barnetts, 
Hoare,  &  Co.  was  payable.  It  does  not  do  so,  unless  the  word  "  draft "  means  draft 
payable  on  demand  (a).  In  several  of  the  cases  cited,  the  courts  have  refused  so 
to  construe  it ;  and  those  decisions  are  equally  applicable  to  memorials  inrolled  in 
pursuance  of  the  53  G.  3,  c.  141,  as  to  those  under  the  17  G.  3,  c.  '26.  We  feel  that 
we  are  bound  by  them,  and  that  we  must  say  that  the  memorial  in  question  is 
insufficient. 

The  consequence  is  that  the  deed,  bond,  instrument,  or  other  assurance  by  which 
the  annuity  was  granted,  is  null  and  void. 

The  rule  asks  that  they  may  be  set  aside ;  but  the  court  will  only  interfere  so  far 
as  to  set  aside  the  judgment  signed  on  the  warrant  of  attorney.  To  that  extent  the 
rule  must  be  made  absolute. 

Rule  accordingly. 

[496]    Stead  v.  Carey.     April  30,  1845. 

[S.  C.  14  L.  J.  C.  P.  177  ;  9  Jut.  511.] 

In  case  for  an  infringement  of  a  patent,  the  defendant  pleaded — that  the  invention  in 
respect  whereof  the  letters-patent  were  granted,  was  an  invention  stated  and  repre- 
sented by  the  plaintiff,  in  applying  for  the  letters-patent,  to  be,  and  was  therein 
called  and  intituled  "The  invention  of  making  or  paving  public  streets  and  high- 
ways, and  public  and  private  roads,  courts,  and  bridges  with  timber  or  wooden 
blocks  " — that  the  letters-patent  were  granted  for  and  in  respect  of  the  said  invention, 
by  and  under  the  name,  style,  and  title  of  "The  invention  of  making  or  paving 
public  streets  and  highways,  and  public  and  private  roads,  courts,  and  bridges  with 
timber  or  wooden  blocks  ; "  and  by  and  under  no  other  name,  style,  or  title — and 
that  the  said  style  and  title  was,  in  its  claim,  description,  and  definition  of  the  said 
invention,  too  large,  uncertain,  ambiguous,  and  vague,  and  inconsistent,  inapplicable, 
and  at  variance  in  respect  of,  to,  and  with  the  nature  of  the  said  invention  as 
described  and  ascertained  by  the  specification  ;  by  reason  whereof  the  patent  was 
void.  The  plaintiff  replied,  that  the  said  letters-patent  were  granted  for  and  in 
respect  of  a  certain  invention  called  and  intituled  "  An  invention  of  making  or 
paving  public  streets  and  highways,  and  public  and  private  roads,  courts,  and 
bridges,  with  timber  and  wooden  blocks,"  and  not  for  "  The  invention  of  making  or 
paving  public  streets  and  highways,  and  public  and  private  roads,  courts,  and 
bridges,  with  timber  or  wooden  blocks : " — Held,  that  this  was  an  apt  traverse  of 
the  plea. — By  an  act  of  parliament  (local  and  personal  (4  &  5  Vict.  c.  xci.),  but  to 
be  judicially  taken  notice  of  as  a  public  act),  reciting,  that  letters-patent  had  been 
granted  to  A.  ;  that  the  specification  was  inrolled  within  six  months  instead  of 
being  inrolled  within  four  months  after  the  date  thereof,  as  required  by  the  letters- 
patent  ;  that  the  letters-patent  contained  a  proviso  for  making  them  void  if  they 
should  become  vested  in,  or  in  trust  for,  more  than  twelve  persons  ;  and  that  certain 
persons  had  agreed  to  form  themselves  into  a  company  for  the  purpose  of  working 

(«)  A  bill  in  the  form  of  a  bill  of  exchange,  drawn  upon  a  banker,  is  commonly 
called  a  draft,  or  a  banker's  draft. 
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the  patent — powers  were  given  for  the  formation  of  a  company,  and  enabling  the 
patentee  to  assign  the  patent  to  them,  or  to  license  them  to  work  it.  A  subsequent 
section,  reciting  the  non-inrolment  of  a  specification  within  due  time,  anil  that  such 
non-inrolment  had  arisen  from  inadvertence  and  misinformation,  and  that  it  was 
expedient  that  the  patent  should  be  rendered  valid  to  the  extent  thereinafter 
mentioned,  enacted,  that  the  letters-patent  should,  during  the  remainder  of  the 
term,  be  considered,  deemed,  and  taken  to  be  as  valid  and  effectual  to  all  intents 
and  purposes  as  if  the  specification  thereunder,  so  inrolled  by  A.  within  six  months 
after  the  date  thereof,  had  been  inrolled  within  four  months  : — Held,  that  the  con- 
firmation of  the  patent  was  unconditional,  and  was  not  dependent  on  the  formation 
of  a  company. — The  defendant  further  pleaded,  that,  before  the  passing  of  the  act, 
and  after  the  expiration  of  four  calendar  months  next  and  immediately  after  the 
date  of  the  plaintiff's  patent,  he  obtained  a  patent  for  an  invention  of  certain 
improvements  in  paving  for  covering  streets,  roads,  and  other  ways  ;  that  his  inven- 
tion then  applied  to  blocks  of  wood,  and  was  a  material  and  substantial  and  bona 
lide  improvement  of  and  upon  the  invention  of  the  plaintiff;  that  the  same  could 
not  be  made,  used,  or  exercised  without  at  the  same  time  making,  using,  and 
putting  in  practice  the  plaintiff's  invention  ;  and  that,  in  the  due  and  legitimate 
exercise  and  enjoyment  of  his  patent,  he  necessarily  and  unavoidably  used  the 
plaintiff's  invention  :- -Held,  bad  on  demurrer;  the  operation  of  the  statute  being 
to  effect  a  complete  confirmation  of  the  plaintiff's  patent,  and  to  preclude  the 
defendant  from  usin  the  plaintiffs  invention,  notwithstanding  the  grant  to  the 
defendant. 

Case,  for  infringeD  out  of  a  patent.  The  declaration  stated  that  theretofore,  to 
wit,  before  and  at  th  3  time  of  the  making  of  the  letters-patent  and  the  com-[497] 
putting  of  the  grievances  by  the  defendant  as  thereinafter  mentioned,  the  plaintiff 
was  the  true  and  first  inventor  of  the  working  or  making  of  a  certain  manner  of  new 
manufacture  within  this  realm,  to  wit,  a  certain  invention  for  "making  or  paving 
public  streets  and  highways,  and  public  and  private  roads,  courts,  and  bridges,  with 
timber  or  wooden  blocks;"  that  Her  Majesty  the  Queen,  on  the  19th  of  May,  1838, 
granted  to  the  plaintiff,  his  executors,  administrators,  and  assigns,  a  patent  for  the 
making,  using,  exercising,  and  vending  the  said  invention  in  England,  Wales,  and 
Berwick-upon-Tweed,  and  also  in  Her  Majesty's  colonies  and  plantations  abroad,  for 
the  term  of  fourteen  years  from  the  date  of  the  grant  ;  thai  it  was  by  the  said  letters 
patent,  amongst  other  things,  provided,  that,  it'  the  plaintiff  should  not  particularly 
describe  and  ascertain  the  nature  of  his  said  invention,  and  in  what  manner  the 
same  was  in  lie  performed,  by  an  instrument  in  writing  under  his  hand  and  seal, 
and  cause  the  same  to  be  inrolled  in  Her  Majesty's  high  court  of  Chancery  within 
four  calendar  months  next  and  immediately  after  the  date  of  the  said  letters-patent, 
then  the  said  letters-patent,  and  all  liberties  and  advantages  whatsoever  by  tne  said 
letters-patent  granted,  should  utterly  cease,  determine,  and  become  void,  any  [498] 
thing  thereinbefore  contained  to  the  contrary  thereof  in  anywise  notwithstanding; 
that  afterwards,  and  before  the  committing  of  the  grievances  by  the  defendant  as 
thereinafter  mentioned,  he,  the  plaintiff,  did  particularly  describe  and  ascertain  the 
nature  of  the  said  invention  and  in  w  hat  manner  the  same  was  in  lie  performed,  by  an 
instrument  in  writing  under  his  hand  and  seal,  commonly  called  the  specification,  and 
afterwards,  and  within  six  calendar  months  next  and  immediately  after  the  date  of  the 

said  letters  patent,  to  wit,  on  the   I'.Mh  of  Xo\  ember,   1838,  did  eause  I  lie  -aid  spei  ifica 

tion  to  be  inrolled  in  Chancery,  but  the  same  was  qoI  inrolled  in  Ber  Majesty's  high 
court  of  Chancery  within  tour  calendar  months  next  and  immediately  after  the  date 
of  the  said  letters  patent,  in  pursuance  of  the  proviso  in  that  behalf  in  the  said  letters 
patent  contained  ;  that,  after  the  making  of  the  said  letters  patent,  and  the  inrolmenl 
of  the  said  specification,  and  before  the  committing  of  the  grievances  by  the  defeudant 
as  thereinafter  mentioned,  by  a  certain  act  "i  parliament  made  and  passed  in  the  session 
of  parliament  held  in  the  fourth  and  fifth  years  of  the  reign  of  Her  present  Majesty, 

intituled  "An  act  for  forming  and  establishing  Stead's  Patent  W len  Paving  Com 

pany,  and  to  enable  the  said  company  to  purchase  certain  letter.-,  patent,  and  for  con 
arming  the  same"  (I  &  5  Vict.  c.  xci.),  after  reciting  that  the  said  specification  oi  the 
above  mentioned  letters  patent  was  inrolled  six  months  aftei  the  date  i  hereof,  instead  oi 
four  months  after  the  date  thereof,  as  pro>  ided  by  the  said  letter-  patent,  it  was  enacted 
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that  the  said  letters-patent  should,  during  the  remainder  of  the  term  of  fourteen 
years,  be  considered  as  valid  and  effectual  to  all  intents  and  purposes,  as  if  the  said 
specification  so  inrolled  within  six  months  after  the  date  of  the  said  letters-patent, 
[499]  had  been  inrolled  four  months  after  the  date  thereof.  Breach,  that  the  defen- 
dants, well  knowing  the  premises,  but  contriving  and  wrongfully  intending  to  injure 
the  plaintiff,  and  to  deprive  him  of  the  profits  and  advantages  which  he  otherwise 
would  have  derived  from  the  making,  using,  exercising,  and  vending  of  the  said  inven- 
tion, after  the  making  of  the  said  act  of  parliament,  and  within  the  remainder  of  the 
term  of  fourteen  years  by  the  said  letters-patent  granted,  to  wit,  on  the  12th  of 
October,  1843,  and  on  divers  other  days  and  times  between  that  day  and  the  commence- 
ment of  this  suit,  and  within  England,  unlawfully  and  unjustly,  without  the  leave, 
licence,  consent,  or  agreement  of  the  plaintiff  in  writing,  under  his  hand  and  seal  or 
otherwise  howsoever,  in  that  behalf  first  had  and  obtained,  and  against  the  will  of  the 
plaintiff,  did  make,  use,  and  put  in  practice  the  said  invention,  in  breach  of  the  said 
letters-patent,  and  against  the  privileges  so  thereby  granted  as  aforesaid;  and  also, 
to  wit,  on  the  several  and  respective  daj's  and  times  last  aforesaid,  within  England, 
unlawfully  and  unjustly,  without  the  leave,  .Vc,  and  against  the  will  of  the  plaintiff, 
did  counterfeit,  imitate,  and  resemble  the  said  invention,  in  breach,  &e.  ;  and  also,  to 
wit,  on  the  several  and  respective  days  and  times  last  aforesaid,  within  England  afore- 
said, unlawfully  and  unjustly,  without  the  leave,  &c,  and  against  the  will  of  the 
plaintiff,  did  make  divers  additions  to,  and  subtractions  from,  the  said  invention, 
whereby  to  pretend  himself,  and  did  then  pretend  himself,  to  be  the  inventor  and 
devisor  thereof,  in  breach,  &c. ;  and  also,  to  wit,  on  the  said  several  and  respective 
days  and  times  last  aforesaid,  within  England  aforesaid,  unlawfully  and  unjustly, 
without  the  leave,  &c,  and  against  the  will  of  the  plaintiff,  did  make,  use,  exercise, 
and  vend  divers,  to  wit,  100,000,000,  pieces  or  blocks  of  wood  for  paving,  in  imitation 
of  the  said  invention  of  the  plaintiff,  in  breach  [500]  of  the  said  letters-patent,  and 
against  the  privileges  so  thereby  granted  as  aforesaid.  Whereupon  the  plaintiff  says 
that  he  is  injured,  and  hath  sustained  damage,  &c. 

Seventh  plea — that  the  said  invention  in  respect  whereof  the  said  letters -patent  in 
the  declaration  mentioned  were  granted  to  and  obtained  by  the  plaintiff,  was  an  inven- 
tion stated  and  represented  by  the  plaintiff,  in  applying  and  petitioning  for  the  said 
letters-patent  to  be,  and  was  in  the  said  letters-patent  called  and  intituled,  "the 
invention  of  making  or  paving  public  streets  and  highways,  and  public  and  private 
roads,  courts,  and  bridges,  with  timber  or  wooden  blocks,"  and  the  said  letters-patent 
were  granted  and  obtained  for  and  in  respect  of  the  said  invention  by  and  under  the 
name,  style,  and  title  of  "the  invention  of  making  or  paving  public  streets  and  high- 
ways, and  public  and  private  roads,  courts,  and  bridges,  with  timber  or  wooden  blocks," 
and  by  and  under  no  other  name,  style,  or  title  ;  that  the  said  style  and  title  was  and 
is  in  its  claim,  description,  and  definition  of  the  said  invention,  too  large,  uncertain, 
ambiguous,  and  vague  and  inconsistent,  inapplicable,  and  at  variance  in  respect  of,  to, 
and  with  the  nature  of  the  said  invention,  as  described  and  ascertained  by  the  said 
instrument  in  writing  under  the  hand  and  seal  of  the  plaintiff,  and  by  him  caused 
to  be  inrolled  in  Her  Majesty's  high  court  of  Chancery,  as  in  the  declaration  men- 
tioned ;  by  reason  whereof  the  rights,  liberties,  privileges,  benefits,  monopolies,  and 
advantages,  in  and  by  the  said  letters-patent  purported  to  be  granted,  and  the  prohibi- 
tions therein  purported  to  be  contained,  and  by  the  said  act  of  parliament  in  the 
declaration  mentioned  purported  to  be  confirmed,  were  and  continued  to  be  from  the 
time  of  the  passing  of  the  said  act  of  parliament,  and  at  the  said  several  times  when,  &C. 
were,  and  still  remained,  wholly  void  and  of  no  effect,  and  the  same  were  and  are 
wholly  lost  and  [501]  forfeited  by  the  plaintiff;  wherefore  the  defendant,  at  the  said 
several  times  when,  &c.  in  the  declaration  mentioned,  did  the  several  acts,  matters, 
and  things  in  the  declaration  mentioned,  and  therein  alleged  to  have  been  done  by 
him,  as  he  lawfully  might  for  the  cause  aforesaid — verification. 

Replication  to  the  seventh  plea — that  the  said  letters-patent  in  the  declaration 
mentioned  were  granted  for  and  in  respect  of  a  certain  invention  called  and  intituled 
"an  invention  of  making  or  paving  public  streets  and  highways,  and  public  and  private 
roads,  courts,  and  bridges  with  timber  and  wooden  blocks,"  and  not  for  "the  inventiou 
of  making  or  paving  public  streets  and  highways,  or  public  and  private  roads,  courts, 
and  bridges,  with  timber  or  wooden  blocks,"  in  manner  and  form  as  the  defendant  had 
above  thereof  in  that  behalf  alleged — concluding  to  the  country. 
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Special  demurrer,  assigning  for  causes,  that  the  title  of  the  said  invention,  as 
stated  and  set  out  in  the  said  replication,  was  insufficient  to  support  a  patent,  the 
same  being  too  large,  vague,  general,  extensive,  indefinite,  and  otherwise  insufficient  ; 
that  the  said  replication  was  inconsistent  ami  nugatory,  inasmuch  as  it  substantially 
alleged  and  admitted  in  the  inducement  that  which  was  denied  by  the  traverse  ;  that 
the  inducement  ought  to  deny  argumentatively  or  indirectly  that  which  the  traverse 
denied  directly,  whereas  the  inducement  related  only  to  the  title  uf  the  invention, 
and  the  traverse  to  the  invention  itself,  its  nature  and  description,  and  it  by  no  means 
followed  from  the  title  of  the  invention  being  as  in  the  replication  was  stated,  that 
the  letters  patent  were  not  granted  for  the  invention  of  making  or  paving  public  streets 
and  highways,  or  public  ami  private  roads,  courts, and  bridges,  with  timber  or  wooden 
blocks  ;  that  the  replication  traversed  and  denied  matters  not  alleged  in  the  plea, 
inasmuch  as  [502]  it  was  nowhere  in  the  seventh  plea  alleged  that  the  said  letters 
patent  were  granted  for  the  invention  of  making  or  paving  public  streets  and  high- 
ways, or  public  and  private  roads,  courts,  and  bridges  with  timber  or  wooden  blocks, 
but  that  they  were  granted  for  the  invention  in  the  declaration  mentioned  by  that 
title,  and  if  by  the  said  replication  to  the  seventh  plea  it  was  intended  to  deny  that 
they  were  obtained  for  the  invention  in  the  declaration  mentioned,  or  any  invention 
by  or  under  such  title,  then  the  said  replication  contained  such  denial  argumentatively 
and  by  implication  only,  and  did  not  formally  deny  the  same  ;  that  the  said  replica- 
tion was  an  informal  traverse,  containing  in  part  affirmative  matter,  but  not  sufficiently 
distinguishing  the  same  as  matter  of  inducement  ;  that  the  said  replication  was  nugatory, 
and  contained  no  answer  to  the  seventh  plea,  inasmuch  as,  if  the  title  of  the  said 
invention  as  in  the  said  seventh  plea  mentioned  and  set  forth  was,  as  by  the  replication 
it  was  admitted  to  be,  too  large,  uncertain,  ambiguous,  and  vague,  inapplicable,  incon- 
sistent, and  at  variance  in  respect  of,  to,  and  with  the  nature  of  the  said  invention  as 
described  and  ascertained  by  the  said  instrument  in  writing  under  the  hand  and  seal 
of  the  plaintiff,  then  the  title  in  the  said  replication  alleged  to  be  the  title  of  the  said 
invention,  must  also  be  too  large,  uncertain,  ambiguous,  and  vague,  inapplicable,  ineon 
Bistent,  and  at  variance  in  respect  of,  to,  and  with  the  said  nature  of  the  said  invention 
as  described  and  ascertained  as  last  aforesaid  :  that  the  said  replication  to  the  seventh 
plea  was  a  departure  from  the  declaration,  and  denied  that  the  said  letters  patent  were 
granted  for  the  invention  described  and  set  forth  in  the  declaration  ;  and  that  the 
replication  was  in  other  respects  uncertain,  informal,  and  insufficient,  &c. 

Eighth  plea— that  it  is  enacted  in  and  by  the  said  act  of  parliament  in  the  declare 
tion  mentioned,  to  wit,  [503]  the  said  act  of  parliament  made  and  passed  in  the  t  .V  •"> 
Vict.,  that  the  said  act  of  parliament  and  the  provisions  therein  contained  should 
extend,  and  be  construed  to  extend,  to  the  said  company  called  Stead's  Paten!  Wooden 
Pavement  Company,  at  all  times  during  the  con!  in  nance  of  the  same,  whether  the  said 
company  had  been  or  was  then,  or  should  thereafter  lie,  composed  of  all  or  sonic  ot 
the  persons  who  were  the  original  members  thereof,  or  of  all  or  some  of  those  persons 
together  with  some  ot  her  persons,  or  whether  such  company  should  t  hereafter  be  com- 
po  ed  altogether  of  persons  who  were  not  original  members  of  the  same,  or  of  persons 

all  of   whom   should    become   members  after   the    passing  of    that   act  ;   that    the   said 

persons  in  the  said  act  of  parliament  ntioned,  and  thereby  established  and  united 

into  a  joint  stock  company  by  the  name  of  Stead's  Patent  Wooden  Paving  Company 

had  not,  nor  had  any  of  them,  from  the  time  of  passing  the  said  ait   hitherto,  purchased 

the  said  letters  patent,  nor  had  any  of  them  save  the  said  David  Stead,  (the  plaintiff,) 
exercised,  used,  or  vended  the  discoveries  or  inventions  in  the  said  letters-patent 

mentioned,  or  undertaken  or  carried  on  any  trade  or  business  connected  therewith, 
or  done  any  of  the  acts  or  things  for  I  he  purpose  u  hereof  the  said  Company  was 
established,  nor  was  there  at  the  fcime  of  the  passing  of  the  said  act,  or  at  the  said 
times  when,  &C,  or  any  other  time  whatever,  any  such  capital  as  in  the  said   act    men 

Honed  and  referred  (o,  nor  had  the  said  several  persons,  or  anj  oi  them,  held  any 
share  or  shares  of  any  join!  stock  belonging  to  such  company  or  such  persons,  nor  had 

the  said  letters  patent  been  sold,  transferred,  granted,  oi'  assigned  to  the  said  persons, 
or  any  of  them;  and,  although    twelve  months   from  the  time  of  the   passing  of   the 

said  act  oi  parliament  had  elapsed  before  the  commencement  oi  the  int.  ana  before 
any  of  the  said  times  when,  &c.  in  the  declaration  men-[604]-tioned,  no  memorial  oi 

the    names,    residences,    and    descriptions    of    any    directors    or   secretary    of    tlic    said 

company,  or  of  any  shareholders  thereof,  atanj  of  the  said  times  when,  &c.,  \ia<\  been, 
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or  at  any  time  since  had  been  inrolled  in  the  high  court  of  Chancery,  as  by  the  said 
act  required  :  that  the  said  David  Stead  in  the  said  act  of  parliament  mentioned  among 
the  said  persons  so  established  and  united  into  such  joint-stock  company,  was  the  same 
David  Stead  who  obtained  the  said  letters-patent,  and  who  is  the  plaintiff  in  this  suit: 
and  that  no  such  company  as  in  and  by  the  said  act  was  contemplated,  and  no  company 
whatever  under  the  name  of  "Stead's  Patent  Wooden  Paving  Company,"  had  been 
formed,  or  had  any  existence,  save  as  far  as  the  said  persons  were  established  and  united 
into  such  company  by  the  said  act  .  by  reason  of  which  several  premises  in  that  plea 
above  mentioned,  the  said  company  culled  "  Stead's  Patent  Wooden  Paving  Company  " 
had  not,  at  the  said  times  when,  &c,  or  any  of  them,  any  continuance  or  existence, 
and  the  said  act  of  parliament  and  the  provisions  thereof  had  become  and  were,  before 
and  at  the  said  times  where,  &c,  wholly  inoperative,  and  the  said  letters-patent  wholly 
void  ;  wherefore  the  defendant,  at  the  said  times  when,  &c  in  the  declaration  men- 
tioned, did  the  several  acts,  matters,  and  things  in  the  declaration  mentioned  and 
therein  alleged  to  have  been  done  by  the  defendant,  as  he  lawfully  might,  for  the 
cause  aforesaid — verification. 

The  plaintiff  demurred  generally  to  the  eighth  plea. 

Ninth  pica — as  to  the  acts,  matters,  and  things  in  the  declaration  first  assigned  as 
infringements  of  the  letters  patent  in  the  declaration  mentioned — that,  before  the 
passing  of  the  act  of  parliament  in  the  declaration  mentioned,  to  wit,  the  said  act 
made  and  passed  in  the  4  &  5  Vict,  and  before  the  making,  or  the  granting  to  the 
defendant,  of  the  letters-patent  therein-[505]-after  mentioned,  to  wit,  on  the  29th 
January,  1839,  the  defendant  was  the  true  and  first  inventor  of  a  certain  manner  of 
new  manufacture  within  this  realm,  which  others  did  not  then,  or  at  the  time  of 
making,  or  granting  to  the  defendant,  the  letters-patent  thereinafter  mentioned  to 
have  been  granted  to  him,  use,  to  wit,  an  invention  of  certain  improvements  in  paving 
or  covering  streets,  roads,  and  other  ways  ;  that  thereupon,  before  the  passing  of  the 
said  act  of  parliament,  and  after  the  expiration  of  four  calendar  months  next,  and 
immediately  after  the  date  of  the  said  letters-patent  in  the  declaration  mentioned, 
to  wit,  on  the  day  and  year  last  aforesaid,  our  lady  the  now  Queen,  by  her  letters- 
patent  duly  sealed,  &&,  and  bearing  date  at  Westminster  on  the  day  and  year  aforesaid, 
to  wit,  the  29th  July,  in  the  second  year  of  her  reign,  granted  to  the  defendant  the 
sole  privilege  of  making,  using,  exercising,  and  vending  the  said  invention  in  England, 
Wales,  and  Berwick-upon-Tweed,  &c,  &c.  (setting  out  the  letters-patent,  with  the 
usual  proviso  for  the  inrolment  of  a  specification  within  four  calendar  months) ;  that 
afterwards,  and  before  the  doing  of  the  acts  and  matters  in  the  introductory  part  of 
the  plea  mentioned,  he  the  defendant  did  particularly  describe  and  ascertain  the 
nature  of  the  said  invention,  and  in  what  manner  the  same  was  to  be  performed,  by 
an  instrument  in  writing  under  his  hand  and  seal,  commonly  called  the  specification, 
and  afterwards,  and  within  six  calendar  months  next  and  immediately  after  the  date 
of  the  last-mentioned  letters-patent,  to  wit,  on  the  29th  July,  18.39,  did  cause  the  last- 
mentioned  specification  to  be  inrolled,  &c.  ;  that  the  letters-patent  so  granted  to  him 
the  defendant  as  aforesaid,  were  not  nor  are,  nor  was  nor  is  the  said  invention  of  the 
defendant,  contrary  to  law,  or  mischievous  to  the  state,  by  raising  the  price  of  com- 
modities at  home,  or  otherwise,  or  any  hurt  of  trade,  or  generally  inconvenient,  and 
that  the  [506]  same,  from  the  time  of  granting  the  same  hitherto,  had  been  and  still 
was  in  full  force  and  effect  ;  that  the  said  invention  consisted  in  the  application  ami 
combination  of  certain  forms  of  blocks  of  stone,  wood,  or  other  material,  in  the  paving 
or  covering  of  roads,  streets,  and  other  ways,  and  that  the  said  invention  of  the 
defendant  then  applied  to  blocks  of  wood,  was  a  material  and  substantial  and  bona  tide 
improvement  of  and  upon  the  said  invention  of  the  plaintiff,  and  that  the  same  could 
not  be  made,  used,  or  exercised  without  at  the  same  time  making,  using,  and  putting 
in  practice  the  said  invention  of  the  plaintiff :  that,  from  the  time  of  the  granting  of 
the  letters-patent  so  granted  to  the  defendant  as  in  that  plea  mentioned,  and  the 
inrolling  the  said  specification  by  the  defendant  as  aforesaid,  hitherto,  and  before  and 
after  the  passing  of  the  said  act  of  parliament,  the  defendant  had  constantly  made, 
used,  and  exercised  in  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
called  England  the  said  invention  of  the  defendant,  and  applied  the  same  to  blocks 
of  wood,  under  and  by  virtue  of  the  letters-patent  to  him  granted  as  in  that  plea 
mentioned,  and  in  the  due  and  proper  and  legitimate  use,  exercise,  and  enjoyment 
of  the  said  license,  powers,  privileges,  and  advantages  in  and  by  the  said  last-mentioned 
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letters-patent  contained  and  granted  to  the  defendant,  and  in  so  doing,  after  the 
passing  of  the  said  act  of  parliament,  the  defendant,  at  the  said  times  when,  &c.  in  the 
first  count  mentioned,  did  thereby  necessarily  and  unavoidably  make,  use,  and  put  in 
practice  the  said  invention  of  the  plaintiff,  as  he  the  defendant  lawfully  might  for 
the  cause  aforesaid  ;  which  were  the  same  acts,  matters,  and  things  in  the  declaration 
first  assigned  as  infringements  of  the  patent  in  the  declaration  mentioned,  and  whereof 
the  plaintiff'  had  above  complained  against  the  defendant — verification. 

Special  demurrer  to  this  plea,  assigning  for  causes,  that  [507]  it  amounted  to  not 
guilty  ;  that  it  was  an  argumentative  and  indirect  denial  of  the  novelty  of  the  inven- 
tion ;  that,  while  it  admitted  the  infringement  complained  of  in  the  declaration,  it 
sought  to  avoid  by  setting  up  matter  that  was  no  answer  to  the  action  ;  that,  however 
great  the  improvement  of  the  defendant's  alleged  invention  upon  the  plaintiff's  inven- 
tion might  be,  the  using,  exercising,  and  putting  in  practice  of  the  defendant's  alleged 
improvement  by  the  defendant  was  an  infringement  on  the  plaintiff's  patent;  that  the 
plea  was  an  indirect  and  argumentative  denial  only  that  the  plaintiff  was  the  true 
and  first  inventor  of  the  invention  in  the  declaration  mentioned  ;  that  it  was  no  where 
averred,  with  sufficient  or  any  certainty,  in  the  plea,  that  the  plaintiff  was  not  the  true 
and  first  inventor  of  the  invention  in  the  said  letters-patent  of  the  plaintiff  and  in  the 
declaration  mentioned,  or  that  the  said  invention  of  the  plaintiff  was  not  at  the  time 
of  granting  the  said  letters-patent,  a  new  invention  as  to  the  public  use  and  exercise 
thereof  within  England. 

Shee,  Serjt.,  for  the  plaintiff.  The  replication  to  the  seventh  plea  is  sufficient. 
That  plea  alleges  that  the  invention,  in  respect  whereof  the  patent  was  granted  to  the 
plaintiff,  was  an  invention  represented  by  him  in  his  application  for  the  patent  to  be, 
and  in  the  letters-patent  called,  "  The  invention  of  making  or  paving  public  streets  and 
highways,  and  public  and  private  roads,  courts,  and  bridges,  with  timber  or  wooden 
blocks,"  and  that  such  title  was  too  large  and  ambiguous.  The  rejilication  states  that 
the  patent  was  granted  for  and  in  respect  of  a  certain  invention  called  and  intituled 
"  An  invention  of  making  or  paving  public  streets  and  highways,  and  public  and  private 
roads,  courts,  and  bridges,  with  timber  and  wooden  blocks,"  and  not  for  "The  inven- 
tion of  making  or  paving  public  streets  and  highways,  [508]  and  public  and  private 
roads,  courts,  and  bridges,  with  timber  or  wooden  blocks,"  as  in  the  replication  alleged. 
The  allegation  was  material,  and  is  properly  traversed. 

The  eighth  plea  is  bad.  It  does  not  sufficiently  avoid  the  breach  which  it  confesses. 
[Cresswell,  J.  The  plea  means  this — that  the  declaration,  on  the  face  of  it,  shews 
that,  but  for  the  provisions  of  an  act  of  parliament,  the  patent  is  void,  and  it  alleges 
that  the  plaintiff'  has  not  complied  with  the  condition  of  the  act.]  The  act  referred 
to,  4  &  5  Vict.  c.  xci.,  appears  from  its  title  to  have  had  three  objects — the  forming 
and  establishing  of  a  company  to  be  called  "Stead's  Patent  Wooden  Paving  Company  " 
—the  enabling  of  the  company  to  purchase  certain  letters-patent —and  the  confirmation 
of  the  letters-patent.  The  31st  section  recites  that  the  specification  under  the  letters- 
patent  now  in  question  "  was inrolled  six  months  after  the  date  thereof,  instead  of  four 
months  after  the  date  thereof,  as  provided  by  the  letters-paten!  ;  that  the  mm  inrol- 
ment  in  due  time  of  such  specification,  arose  from  inadvertence,  and  wrong  information 
given  to  Stead,  the  patenter,  who  was  absent  in  foreign  parts  at  lite  period  of  the 
expiration  of  four  months  after  the  date  of  the  letters  patent  ;  and  thai  it  was  expedient 
that  such  letters-patent  should,  notwithstanding,  be  rendered  valid  to  the  extent  and 
in  manner  thereinafter  mentioned  ;"  and  it  enacts  "that  the  said  letters  shall,  during 
the  remainder  of  the  term  of  fourteen  years  therein  mentioned,  be  considered,  deemed, 
and  taken  to  be  as  valid  and  effectual  to  all  intents  anil  purposes  as  if  the  specifics 
Son  thereunder  so  inrolled  by  the  said  David  Stead  six  months  after  the  date  thereof, 
had  been  inrolled  four  months  after-  the  date  thereof."  By  that  section,  the  forfeited 
rights  of  the  patentee  are  restored,  without  reference  to  the  formation  of  any  company. 
If  that  clause  had  stood  first,  there  would  have  been  no  room  for  doubt  ;  and  its 
position  in  the  [509]  act  can  make  no  difference  in  its  construction  The  general 
preamble,  and  the  whole  scope  of  the  act,  shew  that  the  relieving  the  patentee  from 
the  consequences  of  his  omission  to  inrol  a  specification  within  the  proper  time,  and 
from  the  condition  or  proviso  making  the  letters  patent  void  on  the  assignment  of  them 
to  more  than  twelve  persons,  were  objects  that  were  quite  independent  of  the  forma 
tion  of  the  proposed  company.  The  third  section  is  entirely  an  enabling  clause  :  it 
empowers  the  company  to  purchase,  and  the  patentee  to  sell  and  assic,,  to  them,  the 
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patent,  "at  such  price,  and  upon  such  terms  in  all  respects,  as  shall  be  thought  fit;" 
evidently  contemplating  a  negotiation  which  might  or  might  not  result  in  an  agreement 
for  the  conveyance  of  Stead's  right  to  the  company,  and  the  independent  existence  of 
Stead  as  a  patentee,  if  no  agreement  should  be  come  to,  or  no  company  be  formed. 
[Tindal,  C.  J.  Is  there  any  saving  of  the  intermediate  rights  of  third  persons?]  None. 
If  the  legislature  had  intended  that  the  restoration  of  the  validity  of  the  patent  should 
depend  upon  the  condition  of  a  company  being  formed,  it  would  have  been  easy  to 
insert  such  a  condition. 

It  does  not  clearly  appear  from  the  ninth  plea  whether  the  defendant  intended  to 
say  that  his  invention  was  the  same  as,  or  different  from,  Stead's.  If  the  latter,  then 
it  is  a  mere  argumentative  ami  extended  plea  of  not  guilty.  [Cresswell,  J.  The  ninth 
plea  confesses  that  the  defendant  put  in  practice  the  invention  of  the  plaintiff :  but  states 
that  the  defendant's  invention  was  a  material  and  substantial  and  bona  fide  improve- 
ment of  and  upon  the  invention  of  the  plaintiff,  and  that  the  same  could  not  be  made, 
used,  or  exercised  without  at  the  same  time  making,  using,  and  putting  in  practice  the 
said  invention  of  the  plaintiff,  and  that,  in  the  proper  and  legitimate  exercise  and  enjoy- 
ment of  his  own  patent,  he  necessarily  and  unavoidably  used  the  plaintiff's  invention. 
Man-[510]-ning,  Serjt.  The  substance  of  the  plea  is,  that  the  plaintiffs  patent  was 
void  at  the  time  the  defendant's  patent  was  taken  out.  Cresswell,  J.  If  that  be  so, 
you  did  not  need  a  new  patent.  If  the  defendant's  patent  does  not  include  Stead's 
invention,  it  cannot  help  the  defence  ;  and,  if  it  does,  the  defendant's  patent  is  bad.] 
The  declaration  charges  an  infringement  of  the  plaintiffs  patent  after  the  passing  of 
the  act  of  parliament  :  and  this  the  plea  does  not  deny.  [Erie,  J.  The  defendant 
alleges  that  lie  obtained  his  patent  in  the  interval  between  the  forfeiture  of  Stead's 
patent  and  the  obtaining  of  the  act  of  parliament  ;  anil  that  his  patent  is  not  avoided 
by  the  act.]  The  plea  does  not  shew  that  the  defendant's  patent  was  obtained  before 
the  filing  of  the  plaintiffs  specification  :  if  after,  the  invention  was  common  property, 
and  not  the  subject  of  a  patent. 

Manning,  Serjt.  (with  whom  was  Rew),  for  the  defendant  (</)'.  A  material  variation 
being  alleged  in  the  plea  and  admitted  by  the  replication,  the  plea  affords  a  sufficient 
answer  to  the  action.  The  replication  states  that  the  letters  patent  in  the  declaration 
mentioned  were  granted  for  and  in  respect  of  a  certain  invention  called  and  intituled 
"An  invention  of  making  or  paving  public  streets  and  highways,  and  public  and 
private  roads,  courts,  and  bridges,  with  timber  and  wooden  blocks,"  and  not  for  "the 
invention  of  making  or  paving  public  streets  and  highways,  and  public  and  private 
roads,  courts,  and  bridges,  with  timber  or  wooden  blocks,"  in  manner  and  form  as  the 
defendant  had  above  thereof  in  that  behalf  alleged.  It  is  a  traverse  of  the  plea  com- 
[511]-mencing  with  et  non,  instead  of  with  an  absque  hoc,  which  are  perfectly 
equivalent  terms  (a)'1.  The  objections  are,  first,  that  there  is  no  coherence  between 
the  inducement  to  the  special  traverse  and  the  special  traverse  itself ;  and,  secondly, 
that  the  special  traverse  is  a  departure  from  the  declaration.  It  is  a  rule  in  pleading, 
that  the  inducement  to  the  special  traverse  ought  to  afford  an  argumentative  and 
explanatory  denial  of  that  which  comes  under  the  absque  hoc.  Here,  in  the  induce- 
ment the  patent  is  stated  to  have  been  granted  for  and  in  respect  of  a  certain  invention 
called  and  intituled  "an  invention,"  &c,  and  the  traverse  is  that  it  was  far  "the  inven- 
tion," Arc.  The  declaration  speaks  of  an  invention  for  making  or  paving  public  streets 
and  highways,  and  public  and  private  roads,  courts,  and  bridges,  with  timber  or  wooden 
blocks,  and  in  the  replication  it  is  "  an  invention  of  making  or  paving  public  streets  and 
highways,  and  public  and  private  roads,  courts,  and  bridges,  with  timber  and  wooden 
blocks."  [Cresswell,  J.  Is  it  not  virtually  and  substantially  the  same,  if  the  one  may 
be  used  without  the  other?  The  plaintiff  does  not  profess  to  set  out  the  title  of  the 
invention  in  his  declaration,  but  merely  states  what  it  is.]  "  The  invention"  and  "nn 
invention  "  may  mean  very  different  things :  the  one  may  include  the  entire  invention 
of  wooden  paving,  and  the  other  only  one  of  several  modes  of  applying  the  invention. 

Tindal,  C.  J.     Perhaps,  in  a  very  strict  grammatical  construction,  a  difficulty 

(a)1  The  points  marked  for  argument  on  the  part  of  the  defendant  as  to  this  replica- 
tion were,  that  it  was  bad,  inasmuch  as  it  substantially  admitted  all  that  was  in  that 
plea  alleged  ;  and  that,  if  there  was  any  real  difference  between  the  matter  alleged  and 
that  denied  in  the  replication,  then  the  replication  was  a  departure  from  the  declaration. 

(a)"  Bennet  v.  FiUdns,  1  Wms.  Saund.  '-'1  ;  JPaliers  v.  Hodges,  2  Lutw.  1625. 
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might  arise  from  the  use  of  the  word  "for."  But,  giving  the  language  of  the 
replication  a  reasonable  intendment,  I  think  that  difficulty  is  got  rid  of  by  the 
concluding  words,  "in  manner  and  form  as  the  defendant  has  above  thereof  in 
that  behalf  [512]  alleged ; "  for,  when  we  look  at  the  plea,  we  find  that  the  defen- 
dant himself  has  alleged  the  invention  to  be  in  the  Letters  patent  called  and  intituled 
"  The  invention  of  making  or  paving  public  streets  and  highways,  and  public  and 
private  roads,  courts,  and  bridges,  with  timber  or  wooden  blocks."  The  replication, 
therefore,  is  an  apt  traverse  of  the  defendant's  answer ;  for  it,  in  effect,  alleges  that 
the  patent  was  not  taken  out  by  that  description,  but  by  another.  For  these  reasons, 
we  think  the  replication  to  the  seventh  plea  sufficient. 

Manning,  Serjt.  The  eighth  plea  affords  an  answer  to  the  action.  It  begins  with 
setting  out  the  twenty-seventh  section  of  the  statute  5  &  6  Vict.  c.  xci.(a)1,  and  then 
avers  that  none  of  the  events  contemplated  by  the  act  had  taken  place,  and  that  by 
reason  thereof  the  act  became  inoperative  and  the  letters-patent  void.  It  has  been 
contended,  on  behalf  of  the  plaintiff,  that  the  thirty-first  section  was  intended  to 
revive  the  letters-patent  granted  to  Stead,  and  to  indemnify  him  against  the  conse- 
quences of  his  negligence  in  not  inrolling  a  specification  within  the  period  limited  by 
the  grant,  irrespectively  of  the  circumstance  that  the  provisions  of  the  act  as  to  the 
formation  of  a  company,  might  not  be  complied  with.  At  the  time  that  the  act  passed, 
the  letters-patent  granted  to  Stead  on  the  19th  of  May,  1838,  had  become  absolutely 
void,  by  reason  of  the  non-inrolment  of  a  specifi-[513]-cation  within  the  four  months 
limited  by  the  proviso.  The  inrolment,  subsequently  made,  was  perfectly  immaterial. 
The  public  were  at  that  time  in  full  possession  of  the  benefit  of  the  alleged  invention. 
The  act  is  a  mere  private  conveyance  between  the  parties ;  and,  though  declared  to 
be  a  public  act,  that  is  only  for  the  purpose  of  evidence.  In  Hesse  v.  Stevenson 
(3  B.  &  P.  565),  it  was  expressly  held  that  an  act  of  parliament  empowering  a  bank- 
rupt patentee,  his  executors,  administrators,  and  assigns,  to  assign  the  right  to  a  greater 
number  of  persons  than  allowed  by  the  letters-patent,  and  declared  to  be  a  public  act, 
does  not  enable  either  the  bankrupt  or  his  assignees  to  make  a  better  title  than  they 
could  have  made  before  the  act.  The  first  section  of  this  statute  recites  that  Stead 
had  omitted  to  inrol  a  specification  within  the  four  months  limited  by  the  letters- 
patent  :  but  the  recital  passes  by  a  material  fact,  viz.  that  another  patent  had  in 
the  meantime  been  granted  to  a  third  party.  The  act  is  in  the  nature  of  a  bargain 
between  Stead  and  the  public,  by  which,  in  consideration  of  the  advantages  recited 
in  the  preamble,  the  legislature  granted  to  Stead,  or  rather  to  the  intended  company, 
certain  privileges  which  they  at  that  time  did  not,  and  could  not,  possess.  The  cure 
of  the  blot  in  Stead's  title  was  to  be  effected  by  the  formation  of  a  company,  to  which, 
by  sect.  3,  Stead  was  empowered  to  assign  all  benefit  of  the  letters  patent.  [Tindal,  C.  J. 
Is  any  period  limited  by  the  act  for  the  formation  of  the  intended  company?]  There 
is  no  direct  provision  to  that  etl'ect  (b) :  but  by  sect.  19  it  is  enacted  that  the  company 
shall,  within  twelve  months  after  the  passing  of  the  act,  cause  to  be  inrolled  in  Chancery 
a  memorial  of  the  [514]  names,  residences,  and  descriptions  of  the  directors  and  secretary 
{or  the  time  being  of  the  company,  and  of  the  shareholders  thereof.  [Tindal,  C.  .1.  That 
clause  is  directory  only  (<if.  By  a  non-compliance  with  it,  the  company  merely  lose  the 
privilege  of  suing  and  being  sued  in  the  mode  provided  by  the  act.  There  is  no  restric- 
tion whatever  as  to  the  time  at  which  Stead  shall  sell  his  rights  to  the  company.]  Taking 
the  whole  of  the  provisions  together,  it  is  evident  that  the  legislature  contemplated  the 

(a)1   Which  enacts,  "that  this  act,  and  the  provisions  herein  contai 1,  shall  extend 

and  be  construed  to  extend  to  the  said  company  called  'Stead's  Patent  Wooden  Paving 
Company,'  at  all  times  during  the  continuance  of  the  same,  whether  I  lie  said  company 

hath  been,  or  be  now  or  shall  hereafter  be  composed  of  all  or  SOI if  the  persons  who 

were  the  original  members  thereof,  or  of  all  or  some  of  those  persons  together  with 
some  other  persons  ;  or  whether  such  company  shall  hereafter  be'  composed  altogether 
of  persons  who  were  not  original  members  of  the  same:  or  of  persons,  all  of  whom 
shall  become  members  after  the  passing  of  this  act." 

(b)  The  third  section  enacts,  "that  it  shall  be  lawful  for  the  company  to  purchase, 
and  also  for  the  said  David  Stead,  his  executors,  administrators,  and  assigns,  at  any 
time  after  the  passing  of  the  act,  to  sell,"  &c. 

(a)2  As  to  clauses  directory,  and  clauses  imperative  or  essential,  see  Rex  v.  Justices 
of  Leicester,  7  B.  &  C.  12,  9  Dowl.  &  R.  772. 
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formation  of  a  company  within  twelve  months  at  the  latest  ;  and  that,  in  the  event  of 
no  company  being  created,  the  patent  should  he  void.    [Tindal,  C.  -I.    If  the  thirty-first 

and  the  third  sections  are  compared,  it  seems  clear  that  the  purchase  of  the  letters- 
patent  by  the  projected  company,  is  not  made  a  condition  precedent  to  the  revival  of 
the  grant.  The  third  section  contains  provisions  that  are  altogether  inconsistent  with 
the  formation  of  a  company.]  It  was  not  necessary  that  the  company  should  purchase 
the  right :  Stead  might  grant  licences.  But  from  the  recital  in  the  first  section  it 
appears  that  the  resuscitation  of  the  patent  was  conditional,  taking  effect  only  on  the 
formation  of  a  company.  The  twenty-seventh  section  shews  that  the  provisions  of  the 
act  were  intended  to  he  co-extensive  with  the  formation  of  the  company  ami  its  opera- 
tions. [Coltman,  J.  Your  construction  might  prevent  the  revived  right  accruing  to 
Stead,  by  the  default  of  the  company.]  The  act  does  not  contemplate  the  exercise 
of  the  right  by  Stead  independently  of  the  formation  of  a  company. 

Tindal,  C.  J.  I  think  it  is  impossible  to  read  the  thirty -first  section  of  the  act 
of  parliament  in  question,  without  seeing  that  the  letters-patent  granted  to  Stead  are 
thereby  confirmed,  without  any  condition.  That  section  [515]  has  a  preamble  peculiar 
to  itself,  reciting  that  the  specification  was  inrolled  six  months  after  the  date  of  the 
letters-patent,  instead  of  being  inrolled  within  four  months  after  the  date  thereof,  as 
provided  by  the  letters-patent :  that  the  non-inrolment  in  due  time  of  such  specifica- 
tion arose  from  inadvertence,  and  wrong  information  given  to  Stead,  the  grantee,  who 
was  absent  in  foreign  parts  at  the  period  of  the  expiration  of  four  months  after  the  date 
of  the  letters-patent ;  andthat  it  was  expedient  that  such  letters-patent  should,  not- 
withstanding, be  rendered  valid  to  the  extent,  and  in  manner,  thereinafter  mentioned  : 
and  then  it.  in  terms,  enact-:  "that  bhe  said  letters-patent  shall,  during  the  remainder 
of  the  term  of  fourteen  years  therein  mentioned,  be  considered,  deemed,  and  taken,  to 
be  as  valid  and  effectual,  to  all  intents  and  purposes,  as  if  the  specification  thereunder, 
so  inrolled  by  the  said  David  Stead  six  months  after  the  date  thereof,  had  been  inrolled 
within  four  months  after  the  date  thereof."  No  condition  is  thereby  imposed  as  to  any 
company  being  formed,  or  as  to  any  sale  of  the  patent  by  Stead,  and  purchase  thereof 
by  a  company.  The  defendant  is  seeking  to  turn  this  collateral  provision  into  a  con- 
dition precedent.  The  construction  he  is  contending  for  would  operate  this  injustice  ; 
it  would  render  the  confirmation  of  Stead's  giant  liable  to  be  defeated  by  the  acts  or 
default  of  persons  over  whom  he  has  no  control.  I  therefore  think  the  eighth  plea 
is  bad. 

The  rest  of  the  court  concurred. 

Manning,  Serjt  The  ninth  plea  alleges,  that,  before  the  passing  of  the  act  of 
parliament,  and,  consequently,  at  a  time  when  the  plaintiff's  patent  had  ceased  to 
have  any  validity,  certain  letters-patent  were  granted  to  the  defendant  for  an  inven- 
tion of  certain  improvements  in  paving  or  covering  streets,  roads,  and  other  [516] 
ways,  and  that  the  said  invention  of  the  defendant,  then  applied  to  blocks  of  wood, 
was  a  material  and  substantial  and  bona  fide  improvement  of  and  upon  the  said 
invention  of  the  plaintiff,  and  that  the  same  could  not  be  made,  used,  or  exercised, 
without  at  the  same  time  making,  using,  and  putting  in  practice  the  said  invention 
of  the  plaintiff.  This  is  a  private  act,  passed  upon  certain  representations  made  to 
the  legislature  by  the  persons  soliciting  the  act.  Whether  the  clauses  are  obtained 
at  the  hands  of  the  legislature  by  a  suppressio  veri  or  by  asuggestio  falsi,  is  immaterial. 
[Cresswell,  J.  It  is  something  new  to  impeach  an  act  of  parliament  by  a  plea  stating 
that  it  was  obtained  by  fraud.]  In  the  case  of  The  Earl  of  Leicester  v.  Heydm 
(Plowden,  398),  where  an  act  of  parliament  recited  that  A.  was  attainted  of  treason, 
and  confirmed  the  attainder,  and  in  fact  A.  was  not  attainted,  it  was  held  that  the 
act  was  no  estoppel  to  him,  but  that  he  might  deny  the  attainder.  In  the  argument 
of  that  case  it  was  said,  that,  "if  the  reference  to  the  record  had  been  left  out,  and 
the  act  had  absolutely  recited  that  the  plaintifi'  was  attainted  of  treason,  and  had 
confirmed  it,  yet  the  plaintiff  might  say  that  he  never  was  attainted  of  treason,  anil 
so  avoid  the  act  entirely  :  for,  this  recital  cannot  be  taken  to  proceed,  but  upon 
information,  and  the  court  of  parliament  may  be  misinformed,  as  well  as  other  courts, 
and,  when  they  have  recited  a  thing  which  is  not  true,  it  cannot  be  otherwise  taken 
but  that  they  are  misinformed,  for,  none  can  imagine  that  they  would  purposely 
recite  a  false  thing  to  be  true  ;  for  it  is  a  court  of  the  greatest  honour  and  justice,  of 
which  none  can  imagine  a  dishonourable  thing.  And,  forasmuch  as  the  legislature 
always  have  justice  ami  truth  before  their  eyes,  and  their  false  recitals  (if  there  are 
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any)  are  made  upon  false  information,  from  thence  it  follows  that  they  do  [517]  not 
intend  any  one  to  be  concluded  by  such  recital  grounded  upon  falsehood,  for,  he  that 
says  to  the  contrary,  affirms  that  their  intent  is  to  oppress  men  wrongfully  ;  which 
is  indecent  to  be  said  of  them,  and  he  who  insists  that  some  shall  be  concluded  by 
such  falsehood,  impugns  the  intent  of  the  makers  of  the  act,  and  in  that  the  act  itself, 
for  the  act  is  nothing  else  but  the  intention  of  the  makers  of  it."  In  Co.  Litt.  360  a., 
it  is  said,  that  "  acts  of  parliament  are  to  be  so  construed  as  no  man  that  is  innocent 
or  free  from  injury  or  wrong,  be,  by  a  literal  construction,  punished  or  endamaged." 
Again  (Co.  Litt.  381  b.),  Lord  Coke,  speaking  of  the  statute  of  Gloucester,  says : 
"The  words  of  an  act  of  parliament  must  be  taken  in  a  lawful  and  rightful  sense;  as, 
here,  the  words  being  '  whereof  no  fine  is  levied  in  the  king's  court,'  are  to  be  under- 
stood, whereof  no  fine  is  lawfully  or  rightfully  levied  in  the  King's  court."  So,  in 
the  case  of  Alton  Woods  (1  Co.  Rep.  48  b.),  it  is  said  :  "  He  who  taketh  a  gift  by  act 
of  parliament  of  any  land,  neither  he  nor  his  heirs  shall  be  remitted;  for,  where  land 
is  expressly  given  to  any  person  by  act  of  parliament,  which  is  a  judgment,  neither 
he  nor  his  heirs  shall  have  any  other  estate  than  is  given  by  the  act."  So,  here, 
although  the  act  of  parliament  makes  Stead's  patent  good,  notwithstanding  his  failure 
duly  to  comply  with  the  condition  of  enrolment,  it  has  not  the  effect  of  remitting  him 
to  his  former  rights,  but  only  operates  to  make  the  grant  good  from  the  time  of  the 
passing  of  the  act.  The  contention  on  the  other  side  would  make  the  provisions  of 
the  act  retrospective,  for  which  there  is  no  warrant.  And  in  p.  53  a.  the  reporter 
goes  on  :  "  He  took  a  difference  between  matter  in  fact  and  matter'  in  law ;  as  to 
matters  in  fact,  it  is  true,  these  words  (c)  [518]  imply  that  the  King  is  not  misconusant 
of  any  matter  of  fact  concerning  his  grant,  but  not  of  matters  of  law,  as  plainly 
appears  by  many  cases  cited  by  Mr.  Attorney,  that,  if  it  appears  to  the  court  that 
(notwithstanding  those  words)  the  King  was  deceived  in  the  law  in  the  purpose  and 
intent  of  his  grant,  his  grant  is  void  ;  and  this  agrees  well  with  a  text  of  the  civil  law 
upon  these  words,  de  gratia  speciali,  arid  scientid,  et  mew  motu,  quod  talis  clausula  non 
valet  in  his  in  quibus prcesvmitw,  primci/pem  esse  ignorantem.  And,  therefore,  in  our  case, 
the  King  hath  granted  such  an  estate  as  by  law  he  could  not  grant;  for,  he  hath 
granted  an  estate-tail  in  possession,  where  he  could  not  by  law  grant  an  estate  in 
possession,  but  for  the  term  of  his  own  life;  and  forasmuch  as  the  King  is  deceived 
in  the  law,  for  this  cause  (notwithstanding  the  words  ex  certd  scientid,  dr.),  his  grant 
is  void.  And,  as  to  the  rule  which  hath  been  taken,  that  the  king's  letters  patent 
should  nut  be  void,  if  by  any  reasonable  construction  they  may  be  maintained  to  be 
good,  that  is  true,  if  the  King's  intent  and  purpose  in  his  grant  can  take  effect,  and 
when  the  King  is  not  deceived  in  his  grant.  As  to  the  act  of  28  Hen.  8,  that  doth 
not  make  the  grant  good,  for  two  reasons — first,  that  act  was  made  five  years  after 
I  lie  grant,  and  the  act  is,  that  the  King  ex  tunc  et  imposterum  (that  is  to  say,  from 
the  time  of  the  making  of  the  act)  shall  have  the  manor  in  fee;  so  that,  by  the  act, 
tin'  King  had  not  fee  at  the  time  of  his  giant,  but  live  years  after  secondly,  the  grant 
was  void  at  first,  and,  therefore,  the  act  doth  not  amend  it."  Here,  the  parliament 
was  deceived,  inasmuch  as  they  were  not  made  aware  of  llii*-  defendant  having,  in  the 
Interval;  acquired  a  vested  interest  in  the  subject  matter  of  his  patent.  In  Perry  v. 
Skinner  (:!  M.  &  \V.  471),  it  was  held,  that,  where  a  patent  is  originally  void,  but 
amended  under  the  5  &  6  W.  4,  c.  83,  by  [519]  filing  a  disclaimer  of  part  of  the 
invention,  that  act  has  not  a  retrospective  operation,  so  as  to  make  a  party  liable  for 
an  infringement  of  the  patent  prior  to  the  time  of  entering  such  disclaimer.  "The 
•  hi  of  parliament,"  says  Parke,  B.,  "certainly  is  not  very  clearly  worded  ;  and  it  might 
seem,  at  first,  that  tin-  roust  met  ion  to  be  put  upon  the  words  of  it  would  be  in  favour 
of  Mr.  Etotch's  view  of  the  ease.      The  act   enables  any  party  to  disclaim  'any  part  of 

either  the  title  of  the  invention,   or    of   the    specificati stating   the   reason    for 

such  disclaimer,  or,  with  such  leave  as  aforesaid,  to  enter  a  memorandum  of  any 
alteration  in  the  said  title  or  specification,  not  being  such  disclaimer  or  such  altera 
tii m  as  shall  extend  the  exclusive  right  granted  by  the  said  letters  patent,  and  siieh 
disclaimer  or  memorandum  of  alteration,  being  filed  by  the  said  clerk  of  the  patents, 
and  iiuolled  with  the  specification,  shall  be  deemed  and  taken  to  be  part  of  such 
letters-patent,  or  such  specification,  in  all  courts  whatsoever.1  The  construction 
Mr.  Kotch  contends  for  is,  that  it  shall  be  deemed   and   taken   for  part  of  the  letters 

(c)  De  gratia  special]  certS  scientia,  et  mero  motu. 
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patent  as  originally  inrolled.  The  rule  by  which  we  are  to  be  guided  in  construing 
acts  of  parliament,  is,  to  look  at  the  precise  words,  and  bo  construe  them  in  their 
ordinary  sense,  unless  it  would  lead  to  any  absurdity  or  manifest  injustice  ;  and,  if 
it  should,  so  to  vary  and  modify  them  as  to  avoid  that  which  it  certainly  could  not 
have  been  the  intention  of  the  legislature  should  be  done.  Now,  if  the  construction 
contended  for  by  Mr.  Rotch  was  to  lie  considered  as  the  right  construction,  it  would 
lead  to  the  manifest  injustice,  of  a  part}', — who  might  have  put  himself  to  great 
expense  in  the  making  of  machines  or  engines,  the  subject  of  the  grant  of  a  patent, 
on  the  faith  of  that  patent  being  void, — being  made  a  wrong-doer  by  relation.  That 
is  an  effect  the  law  will  not  give  to  any  act  of  parliament,  unless  the  words  are 
manifest  and  plain.  We  [520]  must  engraft,  therefore,  a  modification  upon  the  words 
of  the  act  in  this  case,  for  the  purposes  of  its  construction,  and  read  it  as  though  it 
had  been  'shall  be  deemed  and  taken  as  part  of  the  said  letters  patent,  &e.,  from 
thenceforth,'  so  as  not  to  make  the  defendant  a  wrong  doer.  The  only  doubt  arising 
in  this  case,  is,  from  the  words  of  the  proviso  ;  but  we  cannot  think  the  legislature 
meant  to  do  so  unjust  a  thing  as  to  restrict  a  party  from  doing  that  which  he  has  a 
lawful  right  to  do;  and,  therefore,  though  there  is  some  obscurity  in  the  words  of 
the  act,  we  are  bound  to  put  a  reasonable  construction  upon  them  ;  and,  undoubtedly, 

the  effect  of  it  is  to  make  the  patenl   g 1  for  the  future."     [Erie,  J.     The  enVi-t  of 

that  case  is  this,  that  parties  who  have  put  in  practice  the  invention  in  the  interval 
between  the  forfeiture  of  the  patent  by  the  oon-inrolment  and  the  passing  of  the  act, 
shall  not  be  made  wrong-doers  by  relation.]  That  is  undoubtedly  the  effect  of  the 
particular  judgment :  the  principle  of  the  decision,  however,  goes  much  further.  The 
rule  is  thus  laid  down  by  Hale,  C.  •'..  in  l/uey  v.  Levington  (1  Vent.  176):  "Every 
man  is  so  far  party  to  a  private  act  of  parliament  as  nol  to  gainsay  it,  but  not  so  as 
to  give  up  his  interest ;  it  is  the  great  question  in  Barrington's  cast  (3  Co.  Rep.  l'9,  30) : 
the  matter  of  the  act  there  directs  it  to  be  between  the  foresters  and  the  proprietors 
of  the  soil  :  and,  therefore  it  shall  not  extend  to  the  commoners,  to  take  away  their 
common.  Suppose  an  act  says,  whereas  there  is  a  controversy  concerning  land 
between  A.  and  B.,  it  is  enacted  that  A.  shall  enjoy  it  :  this  does  not  bind  others, 
though  there  he  no  saving,  because  it  was  only  intended  to  end  the  difference  between 
them  two."  The  same  principle  is  laid  down  in  Bull,,-  <in<l  Baker's  cast  (*  Co.  Rep. 
136  b.).  So,  here,  there  could  have  been  no  intention,  on  the  [521]  part  of  the 
legislature,  to  render  void  a  patent  previously  granted  to  another,  of  the  existence  of 
which,  it  must  lie  assumed,  they  were  ignorant  The  second  patent  must  be  held 
good  as  against  persons  claiming  under  the  act,  unless  the  court  are  prepared  to  say 
that  the  legislature  would  knowingly  have  disregarded  the  rights  of  the  defendant, 
and  sacrificed  him  for  the  purpose  of  enabling  Stead's  patent  to  he  worked,  whether 
by  Stead  himself,  or  by  a  company  to  whom  he  might  convey  his  right,  or  to  whom 
he  might  grant  a  licence  to  exercise  the  invention. 

Tindal,  C.  J.  The  difficulty  I  feel  in  acceding  to  the  argument  that  has  just 
been  urged  before  us,  is,  that,  unless  we  give  effect  to  the  act  of  parliament  in  question 
as  a  complete  confirmation  of  the  plaintiffs  patent,  we  give  no  effect  to  it  at  all.  It 
is  contended,  that,  by  giving  effect  to  the  act  as  a  confirmation  of  the  plaintiff's  patent, 
we  impose  upon  the  defendant  the  hardship  of  having  his  patent  destroyed  by  an  ex 
post  facto  law.  I  am  free  to  admit  that  there  may  be  some  hardship  in  this.  But 
the  act  operates  equal  hardship  on  the  rest  of  the  world  :  because,  from  the  time  that 
the  plaintiffs  alleged  invention  was  thrown  open  to  the  public  by  his  failure  to  comply 
with  the  condition  upon  which  the  grant  was  made  to  him,  every  individual  had  an 
equal  right  to  put  the  invention  in  practice.  Many  persons  besides  this  defendant 
may  have  invested  their  capital  in  establishments  for  the  carrying  out  of  the  plaintiffs 
principle,  upon  the  faith  of  his  patent  being  gone  :  they  would  be  injured  to  the  same 
extent  as  the  present  defendant  contends  he  is  injured.  If  we  were  to  hold  that  the 
plaintiff's  patent  is  not  good  as  against  them,  we  should  lie  deciding  in  effect  that  it  is 
not  confirmed  by  the  act.  We  cannot  weigh  the  degree  of  injury  one  individual  has 
sustained  more  than  another.  [522]  Besides,  for  any  thing  that  appears  to  the 
contrary,  this  defendant  may  have  been,  at  the  time,  compensated  by  private  agree- 
ment. We  should  be  speculating  in  a  manner  that  we  are  not  warranted  in  doing, 
if  we  were  to  say  that  any  suggestio  falsi  or  suppressio  veri  has  been  practised  by  the 
plaintiff  in  order  to  obtain  this  boon  from  the  legislature.  I  think  we  arc  bound  to 
give  effect  to  the  plain  and  obvious  words  of  the  act,  and  to  hold  that  the  plaintiff's 
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patent  is  thereby  confirmed  and  rendered  valid  to  all  intents  and  purposes.  For  these 
reasons,  I  think  the  ninth  plea  affords  no  answer  to  the  action. 

Coltman,  J.  I  do  not  agree  with  my  brother  Manning's  view,  that  this  act  of 
parliament  is  to  be  looked  at  as  a  mere  private  conveyance.  Some  acts  are  limited 
in  their  nature  to  the  settlement  of  private  rights  and  differences;  as  in  Luoy  v. 
Levingtm.  But  here,  the  act  was  intended  to  embrace  a  matter  affecting  the  whole 
public, — to  confirm  to  Stead  a  privilege,  to  the  exclusion  of  the  entire  public,  to  use  a 
particular  invention.  It  does  not,  therefore,  stand  upon  the  footing  suggested  on  the 
part  of  the  defendant.  And  there  is  nothing  in  the  act  to  enable  us  to  except  any 
individual  or  class  from  its  operation. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  I  cannot  see  how  the  grant 
of  the  patent  alleged  in  the  ninth  plea,  in  any  degree  alters  the  position  or  rights  of 
the  defendant.  The  Queen,  by  granting  one  man  a  patent,  does  not  grant  him  the 
privilege  of  invading  the  rights  of  another  man  ;  but  merely  prohibits  others  from 
invading  the  right  that  is  exclusively  granted  to  him.  The  defendant  alleges  in  his 
plea  that  he  has  obtained  a  patent  which  he  could  not  use  without  also  using  the 
plaintiff's  invention.  The  plaintiff  does  not  want  to  [523]  use  the  defendant's  inven- 
tion, or  in  any  way  to  obstruct  or  invade  any  rights  which  the  defendant  may  have 
under  it :  but  the  act  of  parliament  gives  the  plaintiff  a  right  of  action  against  any 
one  who  infringes  his  patent.  So  far  as  the  plaintiff's  patent  is  concerned,  the 
defendant  stands  in  precisely  the  same  position  as  all  the  rest  of  the  public.  The 
defendant  might  as  well  have  pleaded,  that,  after  the  plaintiff's  patent  had  become 
void,  and  before  the  passing  of  the  act,  he  had  entered  into  certain  contracts  for  the 
paving  of  certain  streets  according  to  the  plaintiff's  process.  It  was  not  competent  to 
the  Queen,  by  her  grant  to  the  defendant,  to  derogate  from  the  grant  she  had  already 
made  to  the  plaintiff:  and  the  effect  of  the  act  of  parliament  is,  to  restore  him  to  all 
the  rights  he  had  under  the  patent  as  originally  granted  to  him. 

ERLE,  J.  I  am  of  the  same  opinion.  The  act  of  parliament  gives  to  the  plaintiff 
tlie  same  rights  and  privileges  he  would  have  enjoyed  if  he  had  inrolled  a  specification 
in  due  time.  This  may,  it  is  true,  work  inconvenience  to  some:  but  that  we  cannot 
help.  The  legislature  has  pointed  out  the  mode  in  which  void  patents  may  be  rendered 
valid  ;  and  no  exception  is  made  in  favour  of  parties  who  have  taken  out  patents  in 
the  intermediate  time.  If  the  defendant's  patent  included  the  plaintiff's  invention,  it 
would  be  void.  If  it  was  for  an  improvement  only,  he  is  not  injured.  At  all  events, 
he  is  not  in  a  worse  situation  than  the  rest  of  the  public. 

Judgment  for  the  plaintiff  (a). 

Manning,  Serjt.,  prayed  leave  to  amend  ;  but  the  court  said,  that  after  such  a 
lengthened  argument,  and  judgment  pronounced,  the  application  was  too  late. 

[524]    Homes  v.  Look.    April  30,  1845. 

In  assumpsit  for  money  had  and  received,  a  plea  that  the  money  was  the  amounl  <>i  a 
prize  in  an  illegal  lottery  held  by  the  defendant,  and  that  he  paid  over  the  amount 
In  .1.  S.,  whom  he  conceived  to  be  the  winner,  and  who  was  entitled  to  receive  and 
to  retain  the  money,  is  bad  for  duplicity. 

Assumpsit,  for  money  had  and  received  to  the  use  of  the  plaint  ill',  and  fur  money 
found  due  upon  an  account  stated. 

Plea— as  to  251.,  parcel  of  the  mi ys  in   the  declaration  mentioned,  and   the 

defendant's  supposed  promise  in  respect  thereof  as  to  thai  sum  that,  before  the  time 
of  the  making  of  the  supposed  promise  of  the  defendant  as  to  the  said  sum  of  251., 
parcel,  &c,  and  before  the  commencement  of  the  suit,  to  wit,  on  the  22nd  of  April, 
1844,  he  the  defendant  publicly  at  and  in  a  certain  place,  to  wit,  the  Feathers  tavern, 

Duke-Street,  St.  James's,  in  the  county  of  Middlesex,  ope 1  a  certain  lottery,  the 

same  being  a  lottery  nut  authorized  by  parliament,  cont rary  in  the  form  of  the  statute 
in  such  ease  made  and  provided  ;  that  is  to  say,  a  Derby  lottery,  called,  a  Derby  club, 

wherein  the  tickets  or  lots  in  the  said  lottery  were  In  be  denoted,  to  wit,  by  i  be  m 

of  certain  horses  then  entered  for  a  certain  horse  race,  In  wit,  the  Derby,  In  be  there 
after  run  at  Epsom,  in  the  year  184  f  ;  that  the  plaintiff  and  divers,  in  wit,  seventy 

(a)  See  Stock*',  \.  Warner,  ante,  p.  I  18. 
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four  other  persons,  on  the  day  and  year  aforesaid,  became  subscribers  to  the  lottery 
so  opened  as  aforesaid,  upon  certain  terms,  to  wit,  that  each  of  the  said  subscribers 
should  deposit  with  the  defendant  the  sum  of  11.  10s.  as  his  subscription  to  the  said 
lottery  ;  that,  on  the  drawing  of  the  said  lottery  by  such  subscribers,  he  who  should  be 
the  drawer  of  the  ticket  or  lot  denoted  by  the  name  of  the  horse  which  should  be  first 
in  the  said  race  on  the  event  of  the  running  of  the  said  race,  should  be  entitled  bo 
receive  of  the  defendant  a  large  sum  of  money,  to  wit,  601.,  and  which  sum  the  [525] 
defendant  then  promised  he  would  pay  the  said  drawer;  that  he  who  should  in  the 
said  drawing  be  the  drawer  of  the  ticket  or  lot  denoted  by  the  name  of  the  horse 
which  should  be  second  in  the  said  race  in  the  event  of  the  running  thereof,  should  lie 
entitled  to  receive  of  the  defendant  a  certain  other  large  sum  of  money,  to  wit,  251., 
and  which  sum  the  defendant  then  promised  he  would  pay  to  such  drawer  as  last- 
mentioned,  and  that  the  sum  of  151.  should  lie  divided  by  the  defendant  amongst  such 
of  the  said  subscribers  as  should,  on  the  occasion  of  the  drawing  of  the  said  lottery, 
be  the  drawers  respectively  of  the  tickets  or  lots  denoted  by  the  names  of  certain 
other  of  the  said  horses  which  should  lie  starters  in  the  said  race  on  the  running 
thereof;  the  sum  of  51.  per  cent.,  nevertheless,  bo  be  deducted  from  the  said  sums  of 
601.  and  251.  respectively.  Averment,  that  the  drawing  of  the  said  lottery,  afterwards, 
and  before  the  said  race,  and  before  the  commencement  of  the  suit,  to  wit,  on  the  17th 
of  May,  1S44,  took  place  publicly  at  the  said  public  tavern,  and  on  that  occasion  the 
plaintiff  was  the  drawer  in  the  said  lottery  of  the  ticket  or  lot  denoted  by  the  name 
of  one  of  the  said  horses  so  entered  to  run  in  the  said  race,  to  wit,  a  horse  named 
Ionian  ;  that,  afterwards,  to  wit,  on  the  22nd  of  May  in  the  year  last  aforesaid,  the 
said  race  was  run  by  divers,  to  wit,  twenty  of  the  said  horses  so  entered  as  aforesaid  ; 
and  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  and  after  the  running  of 
the  said  race,  the  defendant  entertained  a  doubt  whether  one  of  the  said  horses,  to 
wit,  a  horse  called  Orlando,  which  ran  in  the  said  race,  or  a  certain  other  of  the  said 
horses  which  ran  in  the  said  race,  that  is  to  say,  the  said  horse  called  Ionian,  was  the 
second  horse  on  the  occasion  of  the  said  running  of  the  said  race;  whereupon,  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  the  defendant  considered  that  the 
said  horse  called  Orlando,  [526]  and  not  the  said  horse  called  Ionian,  was  the  second 
horse  in  the  said  race  ;  of  all  which  premises  the  plaintiff  then  had  notice  ;  and  there- 
upon, afterwards,  to  wit,  on  the  27th  of  May  in  the  year  aforesaid,  the  defendant  paid 
to  one  Robson,  a  subscriber  to  the  said  lottery,  being  on  the  occasion  of  the  drawing 
of  the  said  lottery  the  drawer  of  the  ticket  or  lot  denoted  by  the  name  of  the  said 
horse  called  Orlando,  the  said  sum  of  money  so  agreed  to  be  paid  to  the  drawer  in  the 
slid  lottery  of  the  ticket  or  lot  denoted  by  the  name  of  the  horse  that  should  be 
second  in  the  said  race.  Averment,  that  the  defendant  is  sued  in  this  action,  so  far 
as  regards  the  said  sum  of  251.,  parcel,  &c.  in  the  introductory  part  of  this  plea 
mentioned,  for  and  in  respect  of  the  sum  of  251.  claimed  by  the  plaintiff  as  a  subscriber 
of  and  in  the  said  lottery,  and  the  drawer  in  the  said  lottery  of  the  ticket  or  lot 
denoted  by  the  name  of  the  said  horse  called  Ionian,  which  last-mentioned  horse  the 
plaintiff  alleged  to  have  been  the  second  horse  in  the  said  race;  and  that  the  last- 
mentioned  sum  of  251.  so  claimed  by  the  plaintiff  of  the  defendant  as  aforesaid,  was 
and  is  the  same  sum  of  251.  for  and  in  respect  whereof  the  defendant's  supposed 
promise  as  to  the  said  sum  of  251.,  parcel,  &c,  was  made,  and  was  not  nor  is  any  other 
sum  of  251.  whatsoever  ;  and  that,  by  reason  of  the  premises  aforesaid,  the  said 
supposed  promise  of  the  defendant  as  to  the  said  sum  of  251.,  parcel,  &c,  was  and  is 
void,  the  same  being  contrary  to  the  form  of  the  statute  in  such  ease  made  and 
provided — verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes,  that  the  plea 
did  not  sufficiently  confess  the  cause  of  action  to  which  it  purported  to  relate,  inasmuch, 
as  it  did  not  confess  a  promise  in  fact,  but  treated  the  promise  alleged  in  the  declara- 
tion as  a  supposed  promise  only ;  that  there  was  not  therein  sufficiently  shewn  any 
matter  of  fact  in  avoidance  of  the  said  cause  of  action,  [527]  or  in  what  respect  the 
lottery  in  the  said  plea  mentioned  was  illegal,  or  any  facts  shewing  that  it  was  a 
lottery  within  the  meaning  of  the  statute  alluded  to  in  the  said  plea,  but  that  the  plea 
consisted  altogether  of  what  should  properly  be  a  mere  inference  of  law  deducible  from 
facts  which  ought  to  have  been  shewn  therein,  but  were  not  so  shewn  ;  that  it  merely 
averred  that  the  lottery  opened  by  the  defendant  was  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  but  did  not  shew,  in  any  sufficient  way,  in 
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what  respect  it  was  so,  and  averred  that  the  promise  was  void  in  law,  and  contrary  bo 
the  form  of  the  statute  in  such  case  made  and  provided ;  that  it  did  not  shew  that 
the  race  to  be  run  was  an  illegal  race;  that  it  did  not  sufficiently  confess  and  avoid, 
or  directly  traverse,  any  material  fact  mentioned  in  the  declaration,  but  consisted  of  a 
merely  argumentative  denial  that  the  defendant  received  the  sum  as  to  which  the 
second  plea  was  pleaded  for  the  use  of  the  plaintiff,  ami  amounted  to  the  general  issue 
as  to  so  much,  inasmuch  as  the  plea  stated  that  the  plaintiff  and  others  subscribed 
certain  sums  of  money  upon  certain  terms,  amongst  others,  that,  under  certain  cir- 
cumstances in  the  said  plea  set  forth,  certain  of  the  subscribers  should  receive  from 
the  defendant  certain  sums  of  money  which  he  promised  to  pay  them,  but  did  nut 
distinctly  state  that  those  sums  were  to  be  paid  out  of  the  moneys  so  subscribed,  or 
that  the  defendant  was  a  stakeholder,  but  rather  set  out  a  collateral  and  independent 
promise  to  pay  to  the  said  parties  certain  specific  sums  of  money  on  the  happening  of 
the  sail  I  events  respectively  ;  that  the  plea  was  uncertain,  in  that  it  did  not  sufficiently 
appear  therefrom  whether  the  said  contract  entered  into  by  the  defendant  was  a  contract 
by  him  as  a  stakeholder  or  was  an  independent  and  collateral  contract;  that  the  plea 
was  double  and  multifarious,  in  this,  that  it  set  up  more  than  one  distinct  [528] 
answer  to  that  part  of  the  declaration  to  which  it  was  pleaded  :  that  is  to  say,  it  first 
denied  the  contract  set  forth  in  the  declaration,  and,  secondly,  set  up  the  illegality  of 
such  contract,  and,  thirdly,  it  set  up  the  defence  that  the  defendant  was  a  stakeholder 
— that,  under  the  circumstances  set  forth,  he  in  his  judgment  considered  Orlando  to 
have  been  the  second  horse — and  that,  after  notice  to  the  plaintiff  of  that  fact,  he  the 
defendant  paid  over  the  251.  in  the  plea  mentioned  to  Kobson,  the  holder  of  the  ticket 
denoted  by  the  name  of  that  horse;  that  the  plea  confessed  a  cause  of  action  to  some 
amount,  namely,  a  rateable  proportion  of  the  sum  of  151.  therein  mentioned  as  being 
distributable  amongst  the  starters  in  the  said  race,  but  did  not  in  any  way  avoid  or 
answer  the  said  last-mentioned  cause  of  action  ;  ami  that  the  plea  was  in  other  respects 
uncertain,  informal,  and  insufficient.     Joinder. 

Channel!,  Serjt.  (with  whom  was  Corrie),  in  support  of  the  demurrer.  The  plea 
is  bad,  as  amounting  to  non  assumpsit.  It  is  also  bad  for  not  sufficiently  confessing 
the  receipt  of  the  money  to  the  use  of  the  plaintiff.  It  does  not  confess  that  Ionian 
was  the  second  horse  in  the  race  ;  which  was  essential  to  make  the  251.  money  received 
to  the  plaintiff's  use.  The  plea  is  also  bad  for  duplicity  :  it  first  sets  up,  by  way  of 
answer  to  the  action,  the  illegality  of  the  transaction,  and  next,  that,  having  the  251. 
in  his  hands  as  a  stake-holder,  the  defendant  paid  it  over  to  a  third  person,  who  was 
entitled  to  receive  and  to  retain  it:  and  the  objection  of  duplicity  is  not  the  less  fatal 
to  the  plea  because  one  of  the  defences  is  ill  pleaded.  In  S/,/)l,rns  v.  t'litlerwood 
(4  New  Cases,  655,  6  Scott,  402),  to  an  action  against  the  acceptor  of  a  bill  of  exchange, 
the  defendant  pleaded  that  he  made  the  acceptance  by  [529]  force  and  duress  of 
imprisonment,  and  that  he  never  had  any  value  for  accepting  or  paying  the  bill  ;  and 
the  plea  was  held  ill,  for  duplicity.  Tindal,  C,  J.,  there  said  :  "  It  appears  to  me  that 
this  plea  is  had,  for  the  cause  assigned  in  the  special  demurrer,  viz.  'thai  it  contains 
two  sepai-ate  and  distinct  matters  of  defence,  to  wit,  that  the  acceptance  of  the  said 
bill  was  unlawfully  obtained  by  the  plaintiffs  from  the  defendant  by  duress  of  imprison 
int-iit,  and,  that  then'  never  was  any  value  or  consideration  for  the  said  acceptance. 
The  answer  set  up  is,  that  it  is  not  bad,  because  the  Becond  ground  of  defence  is  badly 

pleaded  :    but   the  plea  is  not  the  less  double  because  I of    the  "rounds   of   defence  IS 

badly  pleaded.  In  I  lomyns's  Digest  (Pleader  (E.  2),  ii  is  laid  down  that  'a  double 
plea  is  bad,  though  one  matter  or  the  other  be  not  well  pleaded  :  as,  in  trespass,  ii 
the  defendant  pleads  molliter  manus  imposuit,  and  a  release,  it  is  double,  though  the 
release  is  not  well  pleaded;  R.  1  Sid.  176.  Though  but  one  of  the  several  matter* 
pleaded  be  material.  Per  Dod.  (Doderidge,  J.)  Poph.  L86.'  Bere,  notwithstanding 
the  Becond  branch  of  the  plea  would  be  ill  on  special  demurrer,  yet  the  entire  plea  it 
ill,  for  the  cause  assigned."  This  principle  was  also  recognised  iii  the  recent  case  oi 
Pwssford  v.  Peek  (12  Law  Journ.,  X.  S.,  Exch.   1<^).     There,  in  assumpsit  bj   the 

indorsee  of  a  bill  of  exchange  drawn  by  S.  B.  u] ami  accepted  by,  the  defendant, 

the  latter  pleaded,  that,  after  the  bill  became  due,  the  said  S.  B.  paid  to  the  plaintiff 

the  amount  of  the  bill  in  money  and  work  and  materials,  in  full  satisfaction  and  discharge 
thereof  and  of  all  damages,  &c,  which  money  ami  work  and  materials  were  accepted 
by  the  plaintiff  in  full  satisfaction  and  discharge;  and  further,  thai  the  defendant 
accepted  the  bill  for  the  accommodation  of  the  said  S.  B.,  and  that  there  nevei  "as 
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any  consideration  [530]  or  value  for  the  payment  thereof  by  the  defendant,  and  that 
the  plaintiff,  at  the  commencement  of  the  suit,  held,  and  now  holds,  the  said  bill  with- 
out consideration  or  value  :  and  the  plea  was  held  ill  for  duplicity,  although  the  latter 
allegation  was  bad  on  special  demurrer.  Lord  Abinger,  C.  B.,  there  said:  "I  am 
disposed  to  think  the  plea  double.  The  concluding  part  of  it  makes  it  so  :  and  though, 
as  a  defence  to  the  action,  that  part  of  it  may  be  badly  pleaded,  it  is  not  the  less 
demurrable."  And  Parke,  B.,  said  :  "  If  the  allegation  had  been,  that  the  plaintiff  had 
never  held  for  value,  the  plea  would  clearly  have  been  double  ;  and  I  agree,  that  it  is 
not  the  less  so  on  account  of  its  being  badly  pleaded."  So,  here,  although  the  allegation 
in  the  plea  of  the  payment  of  the  money  to  Kobson,  in  the  belief  that  he  was  the 
party  entitled  to  it  by  reason  of  Orlando,  and  not  Ionian,  being  the  second  horse, 
might  not  stand  the  test  of  a  special  demurrer,  still  it  creates  a  double  defence,  and 
would,  at  any  rate,  after  verdict,  be  an  answer  to  the  action. 

Murphy,  Serjt.,  for  the  defendant,  at  the  recommendation  of  the  court,  elected  to 
amend,  on  the  usual  terms. 

Rule  accordingly  (a). 

[531]    Roakes  v.  David  Manser  the  Elder  and  David  Manser  the  Younger, 

Executors  of  William  Manser,  Deceased.     May  2,  1845. 

Debt  on  bond  conditioned  for  the  payment  of  a  sum  of  money  and  interest  on  a  given 
day,  and  for  the  performance  of  covenants  in  an  indenture.  Plea,  performance 
generally.  Replication,  that  the  obligors  did  not  pay  the  money  in  the  condition 
mentioned,  modo  et  forma,  concluding  to  the  country  : — Held,  that  the  replication 
was  propel',  as  taking  issue  on  the  payment  impliedly  alleged  in  the  plea. — Held, 
also,  that  the  plea  was  bad. 

Debt,  on  a  bond  in  the  penal  sum  of  20001.,  by  the  obligee  against  the  executors 
of  William  Manser,  one  of  the  obligors. 

The  bond  and  condition  were  set  out  upon  oyer ;  the  bond  being  a  joint  and  several 
bond  given  by  one  Erederick  Barry,  one  James  Barry,  and  William  Manser,  the 
testator,  and  the  condition,  that,  "  if  the  obligors,  their  heirs,  executors,  administrators, 
or  assigns,  did  and  should  pay,  or  cause  to  be  paid,  unto  the  plaintiff,  his  executors, 
administrators,  or  assigns,  the  sum  of  10001.  on  or  before  the  30th  September  then 
next  ensuing,  together  with  interest  for  the  same  after  the  rate  of  41.  10s.  per  cent, 
per  annum,  without  am-  deduction  whatsoever,  according  to,  and  in  full  performance 
and  discharge  of,  the  proviso  or  condition  mentioned  in  a  certain  indenture  of  assign- 
ment bearing  even  date  therewith,  made  between  the  above-bounden  Frederick  Barry 
of  the  one  part,  and  the  plaintiff  of  the  other  part ;  and  did  also  observe,  perform, 
fulfil,  and  keep  all  and  singular  the  covenants,  grants,  articles,  conditions,  and  agree- 
ments whatsoever,  which,  on  his  and  their  parts  and  behalf,  were  or  ought  to  be 
observed,  performed,  fulfilled,  and  kept,  comprised  and  mentioned  in  the  said  recited 
indenture,  and  that,  in  all  things  according  to  the  true  intent  and  meaning  thereof, 
and  of  the  parties  to  the  same ;  then  the  obligation  to  be  void,  or  else  to  remain 
in  full  force."  The  defendants  then  pleaded  non  est  factum ;  and  further,  that 
the  said  Frederick  Barry,  .James  Barry,  and  W.  Manser,  the  testator,  in  his  lifetime, 
and  the  defendants,  as  [532]  executors  aforesaid  after  the  death  of  the  testator  Manser, 
did  from  time  to  time,  and  at  all  times  after  the  making  of  the  bond  and  condition, 
observe,  perform,  fulfil  and  keep  all  and  singular  the  articles,  clauses,  conditions, 
agreements,  matters,  and  things  in  the  said  condition  comprised  and  mentioned  in  all 
things  therein  contained,  on  their  parts  and  behalf,  and  on  the  part  and  behalf  of  each 
and  every  of  them  to  be  observed,  performed,  fulfilled,  and  kept,  according  to  the 
tenor  and  effect,  true  intent,  and  meaning  of  the  said  condition  :  Verification. 

To  the  second  plea  the  plaintiff  replied  that  the  said  Frederick  Barry,  James  Barry, 
and  Manser,  the  testator,  in  his  lifetime,  and  the  said  Frederick  Barry,  James  Barry, 
and  the  defendants,  since  the  death  of  Manser,  the  testator,  did  not  pay  the  said  sum 
of  10001.  in  the  said  condition  mentioned,  in  manner  and  form  as  in  the  said  second 
plea  mentioned — concluding  to  the  country. 

To  this  replication  the  defendantsdemurredjspecially,  assigning  for  causes,  amongst 

(a)  See  Allpori  v.  Xutt,  and  Thorpe  v.  Coleman,  post. 
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others,  that  it  concluded  to  the  country,  and  not,  as  it  ought  to  have  dune,  with  a 
verification,  inasmuch  as  it  was  not  a  mere  traverse  or  denial  of  any  fact  or  matter 
alleged  or  contained  in  the  plea,  but  contained  and  alleged  new  and  fresh  matter,  and 
that  the  plea  secondly  pleaded  was  a  plea  of  general  performance  of  the  condition  of 
the  said  writing  obligatory,  upon  which  plea  no  fit,  proper,  or  certain  issue  could, 
according  to  the  rules  of  good  pleading,  be  taken,  but  the  plaintiff"  ought,  in  answer 
to  such  plea,  to  have  replied  setting  forth  a  breach  or  breaches  of  the  said  condition, 
and  to  have  concluded  such  replication  with  a  verification,  in  order  that  the  defendants 
might  have  an  opportunity  of  pleading  to,  and  answering,  such  breach  or  breaches. 

Bylos,  Serjt.,  in  support  of  the  demurrer.  The  bond  declared  on  is  within  the 
8  &  9  W.  3,  c.  11,  s.  8;  and  it  [533]  appears,  on  oyer,  that  the  condition  is,  for  the 
payment  of  a  sum  of  money,  with  interest,  on  a  given  day,  according  to,  and  in 
performance  of,  the  proviso  or  condition  mentioned  in  an  indenture  of  assignment 
bearing  even  date  with  the  bond,  and  for  performance  of  the  covenants  in  that 
indenture  contained.  Whether  the  money  is  to  be  paid  to  the  obligee,  or  at  a 
particular  place  named,  the  court  cannot  see,  without  having  recourse  to  the  indenture. 
The  plea  is  a  general  plea  of  performance.  The  plaintiff  was  bound  either  to  assign  a 
breach  or  to  reply  specially  to  the  plea;  a  traverse  of  the  whole,  or  of  any  portion  of 
it,  being  contrary  to  the  rules  of  good  pleading.  In  Sayre  v.  Mirms  (Cowp.  575),  Lord 
Mansfield  says  :  "  I  take  this  to  be  a  rule  in  pleading,  that  you  cannot  go  to  issue  on 
a  general  averment  of  performance:  and  the  reason  of  this  is,  that  the  question  may 
be  brought  to  some  degree  of  certainty,  and  notice  given  of  what  is  intended  to  be 
agitated  at  the  trial.  When  a  particular  breach  is  assigned,  there  is  an  affirmative 
pffered  on  one  side,  upon  which  the  other  may  take  issue.  But  here  there  is  a  general 
averment;  and  no  issue  is  offered  by  the  replication."  [Grcsswell,  J.  There  will, 
probably,  be  no  dispute  about  that.  Do  you  find  any  case  of  a  plea  of  general  perform- 
ance, where  the  condition  of  the  bond  is,  inter  alia,  for  payment  of  a  sum  certain  on  a 
given  day  I]  In  Comyns's  Digest  (title  Pleader  (2  V.  13))  it  is  laid  down  that  "the 
defendant  may  plead  performance  generally,  or  a  special  performance."  The  law  upon 
this  subject  is  very  fully  discussed  in  Hay  man  v.  Gerrard  ( I  Wins.  Saund.  101,  et  seq.), 
and  the  notes  thereto.  That  was  an  action  of  debt  on  a  bond,  conditioned  to  render 
an  account  of  all  such  sums  of  money  and  goods  as  were  due  and  belonging  to  W.  N. 
at  the  time  of  his  death,  which  should  any  ways  come  to  the  defendant's  hands,  and 
to  make  an  equal  [534]  dividend  of  all  such  sums  of  money,  &c,  and  to  pay  the 
plaintiff  a  proportion  of  the  same  :  plea,  that  no  goods  came  to  the  defendant's  hands  : 
replication,  that  a  silver  bowl  came  to  his  hands,  concluding  with  an  averment  ; 
whereupon  demurrer.  Adjudged  that  the  replication  was  bad,  for  not  assigning  a 
breach,  viz.  that  the  defendant  did  not  make  a  dividend  or  pay  the  proportion;  bul 
that  the  conclusion  with  an  averment  was  proper.  Twisden,  ■'.,  cited  a  case  where  a 
man  was  bound  to  pay  to  the  obligee  101.  upon  the  day  of  his  marriage  ;  and  in  an 
action  upon  the  bond  the  defendant  pleaded  that  the  obligee  was  not  married;  and 
the  plaintiff  replied  that  he  was  married  on  such  a  day  ;  and  upon  issue  joined,  and 
verdict  given  thereon,  it  was  adjudged  to  be  aided  after  verdict  :  "but,"  observed 
Twisden,  J.,  "if  the  defendant  had  demurred,  as  here,  it  had  been  bad,  as  he  said  the 
opinion  of  the  court  then  was."  Upon  this  the  reporter  remarks:  "The  courl  said 
that  the  replication  in  this  case  was  well  concluded, and  as  it  ought  fco  be,  quod  minim 
videtur;  for  it  seems  to  me  that  the  replication  was  bad  upon  that  account."  In  the 
note  (page  L03  a.,  n.  (•'!))  it  is  said;  "In  the  report  of  this  case  in  1  Sid,  ill, 
Wyiidham,  .(.,  is  said  to  have  doubled  whether  the  conclusion  with  an  averment  was 
improper,  because  he  thought  the  matter  of  the  replication  via-  new,  which  might  be 

answered   by  the   other  side.      If   the  replication    had,  hid I,  introduced   new  matter, 

the  conclusion  with  an  averment  would  certainly   have   been   proper;   as  ii    is  an 
established  rule,  that,  whenever  new  matter  is  introduced,  the  pleading  must  conclude 
with  an  averment  (i),  in  order  to  give  the  other  party  an  opportunity  of  answi 
it  (c).     But,  where  there  is  an  affirmative  on  the  [535]  one  side,  and  a  negative  on  the 

(6)  Gwrryv.  Stephenson,  Carth.  337;  Oowper  v.  Towers,  I  Lutw.  101  ;  Ftievmod  \. 
Poppkwell,  2  Wils.  66;  Chandler  v.  Roberts,  I  Dougl.  58,  and  the  authorities  there 
cited  ;  Henderson  v.  Withy,  2  T.  R.  576. 

(<■)  That  is  so,  provided  the  new  matter  be  affirmative  matter.  If  n  bj  merely 
new  negative  matter,  although  the  conclusion  should  be  to  the  court,  a  verification  is 

C.  P.  xiii.— 21* 
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other,  or  vice  versa,  the  conclusion  must  he  to  the  country  (a).  And  so  it  is,  though 
the  affirmative  and  negative  be  not  in  express  words,  but  only  tantamount  thereto 
(Co.  Litt.  126  a.  :  Alexander  v.  Lane,  Yelv.  137).  Though  these  rules  are  clear,  yet, 
in  the  application  of  them,  great  nicety  and  attention  to  the  cases  on  the  subject  are 
absolutely  necessary.  In  Trapavd  v.  Mercer  (2  Burr.  1022),  the  court  held  the  con- 
clusion to  the  country  to  be  proper,  conceiving  that  there  was  a  sufficient  affirmative 
and  negative,  notwithstanding  it  was  much  insisted  that  the  replication  contained  new 
matter.  But,  in  a  late  case  (d),  the  authority  of  that  case  was  rather  shaken.  That 
was  debt  on  bond :  on  oyer,  the  condition,  after  reciting  that  the  plaintiff  had 
appointed  the  defendant  his  deputy  customer  for  the  port  of  Whitehaven,  was,  that 
the  defendant  should  justly  account  half-yearly  for  and  pay  to  the  plaintiff,  or  such 
person  or  persons  as  he  should  appoint,  all  such  fees,  &c.  as  the  defendant  should 
thereafter  receive  in  respect  of  his  said  office.  The  defendant  pleaded  a  general  per- 
formance. Replication,  that  the  defendant  received  in  respect  of  his  said  office,  fees 
due  to  the  plaintiff  to  the  sum  of  3351.,  which  he  ought  to  have  paid,  but  had  not 
paid,  to  the  plaintiff,  or  to  his  appointment.  Rejoinder — protesting  against  such 
receipt — that,  before  the  defendant  had  and  received  the  same,  the  plaintiff  appointed 
A.  B.  to  receive  the  fees  which  should  become  due  to  the  plaintiff,  and  that  he  paid 
all  fees  so  received  to  the  said  A.  B.,  and  concluded  with  an  averment.  Upon 
demurrer  for  this  cause,  it  [536]  was  objected  that  here  was  a  sufficient  negative  and 
affirmative ;  that  it  was  not  necessary  that  they  should  be  particular,  for,  where  the 
plea  of  one  party  is  general,  the  other  need  not  be  particular  ;  that  payment  to  the 
appointee  was,  in  law,  a  payment  to  the  principal  himself,  and  it  ought  to  have  been 
so  pleaded;  and  the  above-mentioned  cases  of  Hayman  v.  Gerrard,  Bayly  v.  Taylor,  Co. 
Litt.  126  a.,  and  Trwpavd  and  Mercer,  were  cited;  and  the  last  case  was  much  relied 
upon,  and  pressed  as  directly  in  point.  But  the  court,  namely  Lord  Kenyon,  C.  J., 
and  Ashhurst  and  Grosse,  J.T.  (absente  Buller,  J.),  held  that  the  rejoinder  contained 
new  matter,  namely,  the  appointment  of  A.  B.  to  receive  the  fees,  and  so  was  rightly 
concluded  with  an  averment,  and  seemed  to  doubt  the  authority  of  Trapaud  and 
Mercer.  In  the  present  case,  however,  the  replication  does  not  introduce  any  new 
matter,  but  merely  maintains  the  affirmative  of  that  which  is  denied  by  the  plea;  and 
therefore  it  ought,  agreeably  to  the  above  opinion  of  Saunders,  to  have  concluded  to 
the  country."  And  in  a  subsequent  note,  it  is  said  (page  103  d,  n.  (4)) :  "According 
to  the  opinion  of  Saunders,  this  case  has  been  denied  to  be  law,  in  Meredith  v.  Allen 
(Carth.  116),  where  the  court  said  that  they,  of  their  own  knowledge,  were  satisfied 
that  the  case  of  Hayman  v.  Gerrard  was  not  law,  nor  taken  to  be  so  at  the  bar,  at  the 
time  when  the  judgment  in  that  case  was  given.  It  would,  indeed,  be  absurd  to 
compel  the  plaintiff  to  assign  a  breach,  when  the  plea  itself  admits  a  non-performance. 
The  true  distinction  between  those  cases  where  it  is  necessary  to  assign  a  breach  in 
the  replication,  and  where  not,  seems  to  be  taken  by  Holt,  C.  J.,  in  the  same  case  of 
Meredith  v.  Alleyn  (1  Salk.  138),  'that,  in  all  cases  (that  of  a  bond  to  perform  an 
award  excepted),  if  the  defendant  pleads  a  special  matter  that  [537]  admits  and 
excuses  a  non-performance,  the  plaintiff  need  only  answer  and  falsify  the  special 
matter  alleged ;  for,  he  that  excuses  a  non-performance  supposes  it,  and  the  plaintiff 
need  not  shew  that  which  defendant  has  supposed  and  admitted  ;  but,  if  defendant 
pleads  a  performance  of  the  condition,  though  it  be  not  well  pleaded,  the  plaintiff  in 
his  replication  must  shew  a  breach  ;  for,  then  he  has  not  a  cause  of  action  unless  he 
shews  one.' "  In  Plomer  v.  Boss  (5  Taunt.  386),  it  was  held,  that  in  debt  on  bond 
conditioned  for  the  performance  of  covenants,  if  the  defendant  craves  oyer  and  pleads 
performance  of  each  covenant  specially,  and  also  general  performance,  the  plaintiff 
must  assign  specific  breaches  in  his  replication,  if  he  has  not  done  it  in  his  declaration ; 
and,  if  he  merely  takes  issue  on  the  general  performance,  and  enters  a  separate  assign- 
ment of  breaches  on  the  record,  no  damages  can  be  assessed  on  them,  and  the  court 
will  award  a  repleader  (vide  7  M.  &  G.  616).     That  case  shews,  that  where  the  defen- 

unnecessary  and  is  inartificial.  Co.  Litt.  303  a.  Bodenkam  v.  Hill,  7  M.  &  W.  274, 
8  Dowl.  P.  C.  862  ;  supra,  375. 

(a)  Charleton  v.  Finney,  Sir  T.  Raym.  98  ;  Skinner  v.  Kilby,  Carth.  87  ;  Boberts  v. 
Marriett,  2  Saund.  189. 

(-/)  Fearon  v.  Pearson,  T.  T.  31  G.  3,  K.  B.  MS. 
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daut  pleads  general  performance,  the  plaintiff  must  specially  assign  breaches  in  his 
replication.  And  this  was  so  at  common  law,  independently  of  the  statute  8  &  '.)  \V. 
3,  c.  11  (sect.  8)  which  is  imperative.  [Cresswell,  J.  There  are  authorities  to  shew, 
that,  if  the  bond  be  conditioned  for  payment  of  money  and  performance  of  covenants, 
and  the  defendant  pleads  generally  that  he  has  paid  the  money  and  performed  the 
covenants,  a  replication  traversing  the  payment  of  the  money  is  well  concluded  to  the 
country.  Bush  v.  Leah  (3  Dougl.  255)  was  debt  on  a  bond  conditioned  for  the  pay- 
ment of  50001.  at  certain  times,  and  performance  of  covenants  in  an  indenture:  the 
plea  stated  the  payment  of  the  money  at  the  times,  and  performance  of  the  covenants  : 
the  plaintiff  replied  that  the  defendant  did  not  pay  the  money,  modo  et  forma,  and 
concluded  to  the  country;  and  it  was  held,  on  [538]  special  demurrer  assigning  this 
for  cause,  that  the  conclusion  to  the  country  was  good.  And  in  Turner  v.  M'Xamara 
(2  Chitt.  Rep.  <i!)7)  it  was  held  that  a  plea — to  a  declaration  on  a  bond  conditioned, 
amongst  other  things,  for  the  payment  of  -'10001. — that  all  the  sums  of  money  which 
became  due  on  the  bond  were  paid,  may  be  replied  to  generally,  by  a  general  denial 
in  the  words  of  the  plea,  without  assigning  any  specific  breach.]  In  Darbishire  v. 
Tmtlir  (5  -I.  15.  Moore,  19S),  to  debt  on  bond,  the  defendant  craved  oyer,  and,  after 
reciting  a  mortgage-deed  which  shewed  the  condition  to  lie  for  payment  of  a  sum  of 
money  on  a  day  specified  according  to  the  tenor  of  the  proviso  contained  in  the 
indenture,  and  for  the  performance  of  the  covenants  therein,  pleaded  that  there  were 
qo  negative  or  disjunctive  covenants  in  the  indenture,  and  that  he  paid  the  money 
mentioned  in  the  condition  on  the  day  therein  specified,  according  to  the  effect  thereof, 
and  performed  all  the  covenants  and  provisoes  in  the  indenture  on  his  pari  to  lie 
performed.  The  defendant  in  his  replication  took  issue  generally  on  the  non-payment 
of  the  money,  and  concluded  to  the  country.  On  special  demurrer,  assigning  for 
causes  that  the  replication  should  have  concluded  with  a  verification,  and  that  no 
breach  of  the  condition  had  been  assigned  according  to  the  8  &  !>  W.  3,  c.  11,  s.  S,  it 
was  held  that  the  replication  was  good,  the  only  point  in  issue  being  the  payment  of 
tlii'  money,  and  the  plaintiff  having  therein  denied  the  whole  substance  of  tin'  defen- 
dant's plea.  That  case,  however,  has  been  very  much  doubted.  [Cresswell,.!.  Do 
yon  find  any  precedent  of  such  a  plea  to  an  action  on  a  bond  conditioned  for  payment 
of  money  and  the  performance  of  covenants?  Tindal,  ('.  .1.  1  think  the  plea  is  bad 
in  substance:  and  the  ease  last  cited  seems  to  shew  that  the  replication  is  good.] 
The  only  distinction  between  [539]  Darbishire  v.  Butler  and  the  present  ease  is,  that 
there  the  plea  alleged  that  the  defendant  paid  the  money  mentioned  in  the  condition 
on  the  day  therein  specified.  [Tindal,  ('.  .1.  And  that  goes,  in  I  nil  li,  to  the  substance 
of  the  action.] 

Channell,  Serjt.,  contra.  The  plea  is  clearly  bad  unless  il  expressly,  or  by  ini 
plication,  alleges  payment  of  the  money  according  to  the  terms  of  the  condition.  Il 
IB  of  the  very  essence  of  the  plea  thai  it  should  appear  that  Manser,  or  one  of  the 
Other  obligors,  paid  the  money.  Now,  il  is  a  general  rule,  that  Ihe  plaint  ill'  in  his 
replication  must  traverse  some  matter  that  is  expressly  alleged  or  necessarily  implied 
in  the  plea  ;  and,  if  he  do  so,  his  replication  properly  concludes  to  t he  country,     li   is 

said  that   the  plaint  ill'  could    not    properly  take    issue   on    this   plea,  bill    was    boiuid    to 

assign  breaches  under  the  statute  8  &  9  W.  3,  c.  II.  s.  8.     That  statute,  however, 

has  no  application  here.     The  replication  does  not   tender  an  issi i  the  general 

allegation  of  performance:  it  takes  issue  on  the  implied  allegation  of  payment  of  the 
money  according  to  the  condition,  and  therefore  well  concludes  to  the  count  ry.     Sayn 

v.  Minns  (Cowp.  575),  Haymam   v.  Qerra/rd  (1    Wms.  St I.  I'd),  and  the  authorities 

cited  in  the  notes  to  the  latter  case,  are  consistent  with  this  le  of  concluding  the 

replication;  and  Bush  v.  Leake  (3  Dougl.  255),  and  Darbishirev.  Butler  (5  J.  B.  M ■<•, 

198),    arc   distinct    authorities    to   shew    that    il     is     proper.       The   ca-e    last    cited    "as 

confirmed  in  Smitli  v.  Bond  (10  Bingh.  125,  '■'<  M.  &  Scott.  528).  If  the  plea  does  not 
contain  the  allegation  that  is  traversed  by  the  replication,  it  affords  do  answer  to  the 

action. 

Byles,  Serjt.,  in  reply.     A  general  plea  of  performance  would,  undoubtedly,  be 

bad  in  the  case  of  oegai  i\ e  [540]  or  disj itive  covenants.     If  thai  had  been  i  hi 

here,  the  plaintiff  might  have  set  oul   the  indenture  and  demurred.     Plorr> 
(I   East,  344,  n.).     In   Bush  \.  Leah  (3  Dougl,  255)  the  attention  of  the  court  <\:;* 
not  appear  to  have  been  called  to  the  necessity  of  assigning  a  breach,  or  i"  the  differ 
ence    between    a    replicat  ion    and    other    pleadings:    and    in   Smith    V.    Band   the   court 
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seem  to  have  thought  that  the  case  was  not  within  the  statute  at  all.     Here,  the 
plea,  if  objectionable,  is  clearly  not  so  on  general  demurrer  (sed  vide  infra,  542). 

TlNDAL,  C.  J.  It  seems  to  me  that  the  replication  in  this  case  is  well  enough. 
The  action  is  brought  upon  a  bond,  the  condition  of  which  the  defendant  has  set  out 
on  oyer ;  and  it  appears  to  have  been  conditioned  for  the  performance  by  the  obligors, 
their  heirs,  &c,  of  two  separate  and  distinct  matters  :  the  one,  that  they  should  pay, 
or  cause  to  be  paid,  unto  the  plaintiff,  his  heirs,  &c,  10001.  on  or  before  a  given  day, 
with  interest,  according  to,  and  in  full  performance  and  discharge  of,  the  proviso  or 
condition  mentioned  in  a  certain  indenture  of  assignment,  bearing  even  date  with  the 
bond,  and  made  between  the  principal  obligor  of  the  one  part  and  the  obligee  of  the 
other  part :  the  other,  that  they  should  observe,  perform,  fulfil,  and  keep  all  and 
singular  the  covenants,  &c.  on  their  part  to  be  observed,  comprised  and  mentioned 
in  the  indenture.  In  order  to  plead  performance  of  that  condition,  the  defendants 
should  have  taken  issue  upon  the  very  words  of  it,  and  alleged  that  the  testator  (or 
one  of  the  other  parties  to  the  bond)  did,  on  the  day  named,  pay,  or  cause  to  be  paid, 
unto  the  plaintiff  the  principal  sum  and  interest,  according  to,  and  in  full  performance 
and  discharge  of,  the  proviso  or  condition  in  the  indenture  [541]  mentioned;  and 
then  they  should  have  gone  on  further  to  allege  that  the  obligors  did  observe,  perform, 
fulfil,  and  keep  all  and  singular  the  covenants,  &e.  on  their  part  to  be  observed,  &c, 
comprised  and  mentioned  in  the  indenture,  and  that,  in  all  things  according  to  the 
true  intent  and  meaning  thereof  and  of  the  parties  to  the  same.  Instead,  however, 
of  adopting  that  course,  they  have  pleaded,  generally,  that  the  co-obligors  and  the 
testator,  in  his  lifetime,  and  the  defendants  as  executors  after  his  death,  did,  from 
time  to  time,  and  at  all  times  after  the  making  of  the  bond  and  condition,  observe,  &c. 
all  ami  singular  the  articles,  clauses,  conditions,  &c.  in  the  said  condition  comprised  and 
mentioned,  in  all  things  therein  contained,  on  their  parts  and  behalf,  and  on  the  part 
and  behalf  of  each  and  every  of  them,  to  be  observed,  performed,  fulfilled,  and  kept, 
according  to  the  tenor  and  effect,  true  intent,  and  meaning  of  the  said  condition — 
concluding  with  a  verification.  This  is  a  plea  which,  in  strictness  and  propriety,  I 
think  the  defendants  ought  not  to  have  been  allowed  to  plead.  The  authorities  seem 
to  me  to  be  clear  to  that  effect.  Lord  Chief  Baron  Comyns,  in  his  Digest  (title  Pleader 
(2  W.  33)),  lays  it  down,  that,  "if  the  condition  of  the  bond  be,  to  do  several  things, 
the  defendant  cannot  plead  performance  generally,  though  all  are  in  the  affirmative,  but 
shall  answer  specially  to  every  particular  :  "  for  which  he  cites  1  Lev.  303,  Kel.  95  b.,  and 
1  Sid.  215.  if,  therefore,  the  plea  in  this  case  had  been  a  proper  plea  of  performance 
of  the  condition,  it  would  have  contained  a  distinct  allegation  of  payment  of  the  money 
on  the  day  specified  :  and,  although  this  may  be  a  defect  that  should  have  been  pointed 
out  as  a  cause  of  special  demurrer,  still,  I  think  the  defendants  ought  not  to  be  placed 
in  a  better  position  than  if  thej'  had  pleaded  a  formal  and  [542]  proper  plea  (a).  Upon 
this  record  it  may  be  taken  as  if  the  plea  had  expressly  alleged  that  the  money  was 
paid  on  the  day  provided  by  the  condition  :  and  that  brings  it  within  the  cases  of 
Bush  v.  Leake,  Darbishire  v.  Butler,  and  Smith  v.  Bond.  In  an  action  upon  a  money 
bond,  no  breaches  need  be  assigned  (b) :  and,  if  the  plaintiff  in  the  present  case  is 
content  to  rest  upon  the  issue  as  to  the  payment  of  the  money,  no  fresh  breach  need 
be  assigned.  Taking  it,  therefore,  that  the  plea  affirmatively  alleges  payment  of  the 
money,  I  do  not  see  how  this  case  differs  from  those  cited.  On  the  ground,  therefore, 
upon  which  it  is  put  in  Bush  v.  Leake,  namely,  that  it  is  impossible  that  any  traverse  can 
be  taken  except  upon  the  single  point  of  payment,  I  think  the  replication  in  the  present 
case  is  good,  and  well  concluded  to  the  country  ;  and  consequently  that  judgment  must 
be  for  the  plaintiff. 

Coltman,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  plea  would  be 
defective  on  general  demurrer.  It  must,  however,  be  assumed  to  allege,  impliedly, 
that  the  money  was  paid  on  the  day  stipulated  (a) :  and  the  cases  of  Bush  v.  Leake 
and  Twner  v.  M'Namara  shew,  that,  if  that  allegation  had  been  expressly  contained 

(«)  See  Hobstm  v.  Middleton,  6  B.  &  C.  295,  9  D.  &  K.  219. 

(b)  Smith  v.  Bond,  10  Bingh.  125,  3  M.  &  Scott,  528;  James  v.  Thomas,  5  1>.  &  Ad. 
40,  2  N.  &  M.  663.  But  where  the  principal  is  payable  by  instalments,  breaches  are 
to  be  assigned  in  the  declaration  or  in  the  replication,  or  suggested  on  the  record. 
WilUntghby  v.  Sainton,  6  East,  550,  2  J.  P.  Smith,  663. 
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in  the  plea,  a  replication  traversing  the  payment  generally,  and  concluding  to  the 
country,  would  have  been  good. 

CRESSWELL,  J.  The  observations  made  by  the  Lord  Chief  Justice  exhaust  the 
subject :  it  is,  therefore,  enough  for  me  to  say  that  I  entirely  concur  in  them. 

ERLE,  J.,  concurred. 

Judgment  for  the  plaintiff. 


[543]    Gould  v.  Coombs.     May  .!,  1845. 

[S.  C.  14  L.  J.  C.  P.  175 ;  9  Jur.  494.] 

B.,  C,  D.,  and  E.  gave  a  joint  and  several  promissory  note  to  A.  for  2001.  and  interest, 
as  security  for  a  loan  to  A.  On  the  death  of  Iv,  B.  obtained  the  note  from  A.  for 
the  purpose  of  procuring  the  signature  of  an  additional  party  :  and,  to  secure  its 
return,  B.  and  C.  signed  the  following  document: — "I  0  Mr.  A.  the  sum  of  2001. 
for  value  received."  The  note  was  returned  by  B.  to  A.,  with  the  name  of  F.  added, 
but  the  I  O  U  was  not  given  up.  The  alteration  was  made  with  the  assent  of  all 
parties. — Quaere,  whether  the  addition  of  the  fifth  name  was  such  a  material  alteration 
as  to  avoid  the  note? — Assuming  it  to  be  so  : — Held,  in  an  action  by  A.  against  B., 
that,  inasmuch  as  the  note  was  free  from  objection  at  the  time  the  I  0  U  was  given, 
it  was  admissible  in  evidence  in  support  of  a  count  upon  an  account  stated  by  the 
I  0  U. — And  that,  A.  assenting  to  a  verdict  being  entered  against  him  upon  the 
count  on  the  note,  he  was  entitled  to  a  verdict  for  2001.  on  the  account  stated, 
although  the  particulars  of  demand  merely  alleged  that  the  action  was  brought  to 
recover  the  amount  of  the  promissory  note. — Held,  also,  that  the  insertion  of  the 
words  "for  value  received"  did  not  render  the  IOU  liable  to  a  note,  or  to  an 
agreement,  stamp. 

Assumpsit,  by  the  payee  against  one  of  the  makers  of  a  joint  and  several  promissory 
note  for  2001.  and  interest,  payable  on  demand.  The  declaration  contained  a  count 
upon  the  note  and  a  count  upon  an  account  stated.  The  particulars  of  demand  were 
as  follows: — "This  action  is  brought  to  recover  the  amount  of  the  promissory  oote 
in  the  first  count  of  the  declaration  mentioned,  with  interest  thereon  to  the  day  of 
payment." 

The  defendant  pleaded,  to  the  first  count,  that  lie  did  not  make  the  note,  and,  to 
the  second,  aon  assumpsit. 

The  cause  was  tried  before  Coltman  .1.,  at  the  first  sitting  in  Middlesex  in  Hilary 
term  last,  h  appeared,  that  on  the  1st  of  February,  L841,  the  plaintiff  lenl  2001.  to 
one  .lames  White,  to  secure  the  repayment  of  which  he  took  a  promissory  note  in  the 
following  form  : — 

■•  £200  it  0.  "Glastonbury,  Feb.  1st,  1841. 

"We  jointly  and  severally  promise  to  pay  Mr.  John  [644]  Gould,  or  order,  two 
hundred  pounds,  with  lawful  interest,  for  value  received." 

(Signed)       "  James  White.         Joseph  White 
".i  wiks  Coombs.        Robert  Win  i  a 

In  June,  1843,  Robert   White,  f  the  parties  to  the  note,  having  died,  the 

plaintiff  required  another  surety  to  be  substitute.  I.     The  plaintiff  accordingly  gave  the 
note  to  James  White,  the  principal  debtor,  in  order  thai  he  might  procure  the  signature 

lit  an. itlier  pally  ,    and,  tO  seeiire  the  return  of  the  pi .  uiiissoi  y   u.ite.  .lames  \\  Inle  gave 
the  plaint  ill'  an  [  O  U  as  follows  : — 

"I  ()  Mr.  John  Gould  the  sum  of  two  hundred  pounds,  for  value  received. 
June  V,  1843."  (Signed)         "J  imes  White. 

••.I  ■jibs  Coombs." 

■lames  Whit.-,  having  obtained  the  signature  of  .me  Mary  White  t.>  the  note, 
returned  it  tn  the  plaintiff,  "h<>  promised  i"  destroy  the  I  0  U.  The  alteration  in 
tlie  note  was  made  with  the  assent  of  the  defendant  Upon  it-  being  tendered  m 
evidence  in  support  of  the  issue  on  the  firs)  ..Mint,  it  was  objected,  on  the  pari  of  the 
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defendant,  that  the  addition  of  the  new  name  was  such  a  material  alteration  as  to  avoid 
the  note;  and  Clerk  v.  Blackstock  (Holt,  X.  P.  C.  474),  and  Bayley  on  Bills  (5th  edit, 
p.  102),  were  cited. 

On  the  other  hand  it  was  insisted  that  the  addition  of  the  name  of  Mary  White  did 
not  affect  the  defendant's  liability  upon  the  note  :  and  '  'niton  x.  Simpson  (8  Ad.  &  E.  13(5, 
3  X.  &  P.  248)  was  cited.  There,  the  defendant  and  plaintiff  gave  a  joint  and  several 
promissory  note  to  A.,  the  plaintiff  signing  as  the  defendant's  surety.  Afterwards,  A. 
pressing  the  [545]  defendant  for  payment,  time  was  allowed  upon  L.  adding  his 
signature  as  additional  security.  Xo  new  stamp  was  put  on  the  note.  The  plaintiff' 
afterwards  paid  A.  the  money  :  and  it  was  held  that  lie  might  sue  the  defendant  for 
money  paid,  and  that  the  payment  was  not  voluntary,  the  addition  of  L.'s  name  not 
annulling  the  plaintiff's  original  liability  on  the  note.  In  th.it  ca.se  the  court  said  :  "  In 
the  absence  of  all  authority,  we  shall  hold  that  this  was  not  an  alteration  of  the  note, 
but  merely  an  addition  which  had  no  effect." 

It  was  further  insisted  on  the  part  of  the  defendant,  that  the  10  U,  which  was 
offered  in  support  of  the  second  count,  was  inadmissible,  inasmuch  as  either  it  was  a 
promissory  note  or  it  was  an  agreement,  and,  if  the  latter,  was  void  for  want  of  an 
agreement  stamp,  and  as  a  special  promise  given  for  the  debt  of  a  third  party,  without 
consideration  apparent  on  the  face  of  it. 

Both  objections  being  overruled,  a  verdict  was  found  for  the  plaintiff',  damages 
2091.,  the  amount  of  the  note  and  interest  ;  but  leave  was  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Byles,  Serjt.,  in  Hilary  term  last,  accordingly  obtained  a  rule  nisi  to  enter  a 
nonsuit  or  a  verdict  for  the  defendant,  or  for  a  new  trial. 

Kinglake,  Serjt.,  now  shewed  cause.  As  to  the  first  point,  he  submitted  that  the 
addition  of  the  name  of  Mary  White  did  not  avoid  the  note,  inasmuch  as  the  liability 
of  the  defendant  was  in  no  degree  varied  by  it  :  Master  v.  Miller  (4  T.  K.  320) ;  Cation  v. 
Simpson  (8  Ad.  &  E.  136,  .">  X.  &  1'.  248.  '  Supra,  544  ;  infra,  546,  549):  and,  further, 
that,  if  a  material  alteration,  the  objection  should  have  been  specially  pleaded  : 
Sweeting  v.  Hake  (9  15.  &  t'.  365,  4  Mann.  &  Ryl.  2*7)  ;  Hemming  [546]  v.  Trenery 
(9  Ad.  &  E.  926,  1  P.  &  D.  G61):  Mason  v.  Bradley  (11  M.  &  W.  590);  Davidson  v. 
Cooper  (11  M.  &  W.  778). 

fjpon  the  second  point,  he  insisted  that  the  I  ()  1  was  a  distinct  acknowledgment 
of  a  subsisting  debt  of  2001.  in' respect  of  which  the  defendant  himself  was  primarily 
liable,  and,  consequently,  that  it  was  evidence  to  support  the  count  upon  an  account 
stated  ;  and  that  it  was  not  the  less  an  acknowledgment  of  a  subsisting  debt  by  reason 
of  theagreement  that  it  was  to  lie  destroyed  on  the  note  being  restored  to  the  plaintiff': 
and  he  distinguished  the  case  of  Teal  v.  Auty  (2  Bro.  &  B.  99,  4  J.  B.  Moore,  542), 
on  the  ground  that  in  that  case  there  was  no  acknowledgment  of  a  precise  and  definite 
sum  being  due. 

Byles,  Serjt.  (with  whom  was  Prideaux),  in  support  of  the  rule.  The  addition  of 
the  fifth  name  to  the  note  was  a  material  alteration,  which,  if  made  without  the  consent 
of  the  parties  to  be  affected  by  it,  would  have  avoided  the  note  at  common  law,  and, 
if  with  consent,  rendered  it  void  under  the  stamp  act.  The  added  party  might,  by  a 
part-payment,  take  the  case  out  of  the  statute  of  limitations,  and  so  materially  affect  the 
liability  of  the  original  makers  of  the  note  Alterations  of  a  much  less  serious  nature 
have  been  held  sufficient  to  destroy  the  validity  of  bills  or  notes :  Bayley  on  Bills 
(5th  edit,  p.  112) :  Clerk  v.  Blackstock  (Holt,  X.  P.'C.  474) ;  Calvert  v.  Baker  (4  M.  *  \V. 
417).  In  the  case  of  a  deed,  any  material  alteration,  whether  made  by  a  party  to  it  or 
by  a  stranger,  renders  it  void:  Pigofs  case  (11  Co.  Rep.  26  b.) ;  Zouch  v.  Clagt 
(::  Lev.  35);  Davidson  v.  Cooper  (11  M.  &  W.  778).  Catton  v.  Simpson  (8  Ad.  >v  E.  136, 
3  X.  &  P.  248)  was  decided  upon  the  ground  that  the  added  party  was  not  liable  on 
the  note,  and,  [547]  therefore,  that  the  character  of  the  instrument  remained  unaltered. 
That  case  is  clearly  irreconcilable  with  all  the  other  authorities. 

This  objection  is  not  one  which  it  is  necessary  to  plead  specially  :  the  alteration  of 
the  note  with  the  consent  of  the  parties  did  not  destroy  the  original  contract,  but,  at 
the  most,  only  prevented  its  being  given  in  evidence.  Calvert  v.  Baker  (4  M.  &  W.  417) 
is  a  distinct  authority  to  shew  that  this  defence  is  good  under  such  a  plea  as  here 
pleaded. 

Then,  the  I  O  U  amounted  to  a  promissory  note  within  the  statute  of  Anne 
(3  .V  4  Ann.  c.  9,  s.  1,  made  perpetual  by   7  Ann.   c.   25,  s.   3),  and  might  have  been 
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declared  upon  as  such  :  it  shews — value  passing,  the  parties  between  whom  it  passed, 
and  the  specific  amount  of  the  debt.  [CressweU,  J.  Does  not  every  I  0  U  import  the 
same  1  It  imports  consideration  ;  and  there  must  be  a  ch'Iit.  Suppose,  instead  <if  the 
words  "for  value  received,"  the  words  "for  wine"  or  "for  a  horse"  had  been  added, 
would  it  not  have  been  evidence?]  Assuming  that  it  was  a  simple  I  0  U  only,  the 
plaintiff  was  precluded,  by  the  form  of  his  particulars,  from  relying  on  it  in  support  of 
the  account  stated.  In  Roberts  v.  Elsworth  (in  M.  &  W.  653,  2  Dowl.  N.  S.  456),  the 
declaration  contained  two  counts,  on  two  promissory  notes  for  501.  each,  and  also  a 
count  on  an  account  stated  :  the  particulars  of  demand  stated  that  the  plaintiff  sought 
to  recover  501.,  the  amount  of  the  note  in  the  first  count,  and  501.,  the  amount  of  the 
note  in  the  second  count,  for  the  recovery  whereof  he  would  avail  himself  of  the  whole 
or  any  part  of  the  declaration.  No  evidence  was  given  in  respect  of  the  promissory 
notes  :  and  it  was  held,  that,  under  the  above  particulars,  an  admission  by  the  defen- 
dant that  he  owed  the  plaintiff  1001.  could  not  be  given  in  evidence  in  support  of  the 
account  stated.  [548]  [Erie,  J.  The  ground  of  decision  there  was,  that  the  statement 
of  the  account  had  no  relation  to  the  particulars.]  Then,  if  the  form  of  the  particulars 
be  sufficient,  the  note  being  excluded  from  the  view  of  the  jury,  there  was  no 
evidence  of  any  acknowledgment  of  a  debt  to  support  the  account  stated.  [Cress- 
well,  J.,  referred  to  Smart  v.  NoJces  (6  Mann.  &  Gr.  911,  7  Scott,  N.  R.  786).  There, 
to  debt,  for  money  lent,  interest,  and  money  due  on  an  account  stated,  the  defendant 
pleaded — never  indebted,  and  payment :  at  the  trial  the  plaintiff  put  in  a  memorandum 
written  by  the  defendant,  containing  an  admission  of  a  debt  of  10001.  due  to  the 
plaintiff;  but  the  memorandum  also  contained  a  statement  that  part  of  the  debt  had 
been  paid  in  cash,  and  the  rest  by  a  bill  at  four  months  :  and  it  was  held  that  it  was 
competent  to  the  plaintiff,  in  order  to  obviate  the  inference  arising  from  the  memo- 
randum that  the  whole  debt  was  satisfied,  to  give  in  evidence  the  supposed  bill,  though 
on  an  insufficient  stamp.] 

Coltman,  J.(/>)  Assuming  the  note  in  question  to  be  rendered  \'oid  by  the  altera 
tion  that  was  proved  to  have  been  made  in  it,  it  appears  to  me, — considering  the  time 
to  which  the  account  stated  is  to  be  referred,  to  have  been  a  time  when  the  note  was 
a  valid  note, — that  there  can  be  no  objection  to  its  being  admitted  as  evidence  to  shew 
the  then  state  of  things.  Whatever  may  be  the  case  now,  it  was,  at  that  time,  free 
from  objection.  It  has  been  contended,  on  the  part  of  the  defendant,  thai  the  sub- 
sequent alteration  of  the  note  precluded  the  plaintiff  from  using  it  in  support  of  his 
claim  under  the  second  count.  It  does  not,  however,  appear  to  me  that  that  circum- 
stance disentitled  the  plaintiff  to  produce  the  note  as  evidence  of  an  account  stated. 
The  [549]  note  proved  a  debt  of  2001.  due  from  the  defendant  to  the  plaintiff  at  the 
time  the  IO  U  was  given,  and  therefore  the  account  is  properly  an  account  stated  as 
of  a  debt  due  from  the  defendant.  On  this  ground,  it  seems  to  me  that  I  he  plaintiff 
was  entitled  to  a  verdict  on  the  second  count.  If  he  is  content  to  relieve  the  court 
from  the  necessity  of  considering  the  question  as  to  the  effect  of  the  alteration  of  the 
note,— upon  which  they  arc  unwilling  at  present  to  express  any  opinion,  seeing  that 
there  is  a  decision  of  the  court  of  King's  Bench  (a)  that  appears  to  be  at  variance  with 

some   of  the  other  authorities   on    the   subject,— the  verdict    will    I ntered  for  the 

defendant  on  the  first  eounl,  and  for  the  plaintiff  on  the  second,  for  2001. 

Kinglake,  Serjt.,  on  behalf  of  the  plaintiff,  assented  to  this  suggestion. 

CressWBLL  J.      My  brother  Kinglake  having  consented  to  give  up  the  first  count, 
[  shall  offer  no  opinion  as  to  whether  or  not  the  alteration  of  the  note  by  adding  the 

oame  of  a  stranger,  affected  its  validity.     I der  bo  she\i  what  the  I  <»  0  was  given 

for,  the  plaintiff  produced  at  the  trial  a  promissory  note  which,  prima  facie,  supported 

the  first  count.     Evidence  was  then  givei the  part  of  the  defendant  bo  shew  that 

the  note  had  been  altered  in  a  mai r  that  was  contended  bo  be  so  material  as  bo 

render  it  void  as  a  promissory  note.  It  was  clear  that  the  [OH  given,  referred  bo 
that  note.  That  being  so,  I  think  we  cannot  reject  the  evidence  of  the  promissory 
note  in  support  of  the  account  stated,  and  consequently  that  the  plaintiff  is  al  all 
events  entitled  to  a  verdict  on  that  count  for  the  sum  mentioned  in  the  I  <>  ' 

Erlb,  J.     I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  a  verdiot  on  the 

count  upon  an  account  [550]  slated.      We  must   look  at  this  case  as  if   the  declarat  ion 

(//)  Tindal  C.  J.  was  engaged  on  bhe  crown  jewels  ca 
(a)  Cotton  v.  Simpson,  8Ad.  &  E.  L36,  3  N.  &  P.  248. 
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had  consisted  of  that  count  only.  The  answer  of  the  defendant  would  be,  that  the 
I  O  IT  was  not  given  in  respect  of  a  primary,  but  of  a  collateral  liability  ;  and  I  am 
inclined  to  think,  with  my  brother  Byles,  that,  if  it  was  a  collateral  liability  only,  it 
would  not  support  the  account  stated.  But  I  think  the  plaintiff  was  entitled  to  give 
in  evidence  the  promissory  note,  in  order  to  shew  that  the  parties  who  signed  the 
I  0  U  were,  at  the  time,  under  the  liability  of  principal  debtors  ;  and,  though  it  may 
not  be  available  to  entitle  the  plaintiff  to  recover  on  the  first  count,  it  clearly  may  be 
looked  at  for  the  purpose  of  seeing  the  state  of  things  at  a  time  when  the  note  was 
free  from  objection.  Recourse  is  usually  had  to  the  account  stated  where  the  proof 
on  the  other  counts  fails  in  respect  of  the  original  cause  of  action.  For  these  reasons, 
without  entering  upon  the  discussion  of  the  other  question,  I  concur  with  the  rest  of 
the  court  in  thinking  that  the  plaintiff  is  entitled  to  a  verdict  for  the  2001.  on  the 
second  count. 

Byles,  Serjt.,  submitted  that  the  court  could  not,  without  consent,  direct  a  verdict 
for  the  plaintiff  on  the  second  count  (a),  but  that  there  should  be  a  new  trial. 

Cresswell,  J.  Where  the  declaration  contains  two  counts,  and  evidence  is 
received  which,  as  to  one  of  them,  is  inadmissible,  but  which  does  not  affect  the  plaintiff's 
right  to  recover  upon  the  other,  I  am  not  aware  that  the  defendant  is  entitled  to  a 
new  trial.  We  decide  upon  the  ground  that  the  promissory  note  was  clearly  admissible 
on  the  second  count. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff  on  the  second  count,  and  for  the 
defendant  (by  consent)  on  the  first  count. 

[551]    Allen  v.  Rawson.     May  3,  1845. 

A.  obtained  a  patent  for  "improvements  in  the  manufacture  of  woollen  fabrics,  or 
fabrics  of  which  wools,  furs,  or  hairs,  are  the  principal  ingredients,  as  well  as  for 
the  machinery  used  therein."  In  the  specification,  the  main  object  of  the  inventor 
was  stated  to  be  "  the  making  of  cloth  by  felting  alone,  without  spinning  or  weav- 
ing;" and  the  principal  feature  of  it  to  be,  the  "obtaining  a  long,  even,  and 
uniform  bat  of  wool  or  other  materials  of  any  required  length,  width,  or  thickness, 
suitable  to  be  made  into  commercial  ends  or  pieces  of  cloth."  The  specification 
described  the  mode  of  producing  cloth  by  felting,  by  receiving  the  sliver  direct 
from  the  carding-engine,  between  two  long  revolving  aprons,  and  placing  it  in 
successive  folds,  until  the  required  thickness  was  attained  :  it  then  described  the 
process  of  felting,  and  the  machinery  used  for  that  purpose,  recommending  the  use 
of  soap  and  water  in  combination  with  rollers,  in  preference  to  acidulated  water,  as 
theretofore  used,  and  proceeded  as  follows: — "In  order  to  increase  the  felting 
action,  it  is  very  desirable  to  allow  the  felting-rollers  to  act  upon  the  cloth  in  as 
many  directions  as  possible.  By  the  reciprocating  motion  of  this  machine,  we  have 
seen  that  this  action  is  produced,  in  each  direction,  longitudinally  ;  and,  in  order  to 
do  this  in  other  directions,  the  cloth  is  taken  from  the  last  machine  and  placed  in 
the  entering  end  of  another  similar  felting-machine  ;  but,  instead  of  being  entered 
as  before,  the  piece  is  first  passed  between  two  feeding-rollers,  T.,  one  of  which  is 
shewn  in  figure  20,  and  which  are  placed  at  an  angle  with  the  feeding  apron,  of 
near  forty-five  degrees.  These  two  rollers  have  a  velocity  of  from  three  to  four 
times  that  of  the  feeding-apron,  upon  which  the  cloth  is  thrown  in  regular  folds  as 
it  enters,  lying  at  nearly  the  same  angle  as  the  position  of  the  rollers.  This  now 
causes  the  action  to  take  place  diagonally  across  the  piece  of  cloth,  and,  after  having 
passed  through  in  this  direction,  it  is  reversed,  and,  when  again  passed,  the  action 
is  nearly  at  right  angles  with  the  last."  The  specification  then  proceeded  to  describe 
a  raising-machine,  the  raising-cylinders  of  which  are  placed  in  a  diagonal  position, 
"  one  acting  from  one  of  the  lists  towards  the  other,  and  the  other  in  the  opposite 
direction." — The  patentee  claimed  (amongst  other  things)  the  application  of  the 
compound  apron,  and  the  extended  sliver  itself  as  described  in  the  specification, 
applied  to  forming  a  bat  by  successive  folds  or  layers,  for  the  production  of  long  or 
commercial  ends  of  cloth,  without  spinning  or  weaving ;  and  also  the  diagonal  or 
cross  felting  as  before  described  ;  the  diagonal  position  of  the  raising-cylinders  ;  and 

(a)  See  Moore  v.  Tuckivell,  post,  p.  607. 
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the  use  of  soap  and  water,  in  combination  with  the  rollers,  in  lieu  of  acidulated 
water. — Prior  to  the  date  of  the  patent  in  question,  B.  obtained  a  patent  for 
"  improvements  in  the  manufacture  of  hosiery,  shawls,  carpets,  rugs,  blankets,  and 
other  fabrics."  In  his  specification,  B.  described  a  mode  of  cross-felting, — which 
was  stated  by  one  of  the  defendant's  witnesses  to  be  substantially  the  same  in 
principle  as  that  described  by  A. — as  follows: — "The  rollers  R.  are  made  to 
traverse  across  the  semi-cylinders  ;  and,  after  passing  many  times  across  them,  so 
as  thoroughly  to  roll  the  bat  horizontally,  the  rollers  should  be  lifted  up,  by  means 
of  straps  attached  to  their  ends,  and  by  suitable  machinery  placed  above  the  same, 
and  the  position  of  the  rollers  should  then  be  shifted,  so  as  to  make  them  travel 
angularly  ;  first,  several  times  in  one  direction,  and  afterwards,  by  being  again 
properly  shifted,  from  angle  to  angle,  in  the  opposite  direction."  Both  soap  and 
water  had  been  used  before  in  felting,  and  rollers  also,  but  not  in  combination  : — 
Held,  that  the  claims  in  the  specification  in  respect  of  the  formation  of  a  bat  by  the 
extended  sliver  as  therein  described,  the  raising-machine,  and  the  method  of  cross- 
felting,  were  not  too  large. — Held,  also,  that  the  claim  for  the  use  of  soap  and 
water  in  conjunction  with  the  rollers,  was  well  founded. — The  adoption  by  an 
inventor  of  a  suggestion  made  in  the  course  of  experiments,  of  something  calculated 
more  easily  to  carry  his  conceptions  into  effect,  does  not  affect  the  validity  of  the 
patent. 

Case,  for  an  alleged  infringement  by  the  defendant  of  a  patent  for  "  improvements 
in  the  manufacture  of  woollen  fabrics,  or  fabrics  of  which  wools,  furs,  or  [552]  hairs 
are  the  principal  components,  as  well  as  for  the  machinery  used  therein,"  granted  to 
one  J.  R.  Williams  on  the  14th  of  February  1840.  The  declaration,  after  setting 
out  the  letters-patent,  averred  that  Williams,  within  the  time  in  that  behalf  limited, 
caused  a  specification  to  be  in  rolled  in  Chancery;  and  that  Williams,  on  the  1st  of 
January,  1K44,  assigned  all  his  right  and  interest  in  the  patent  to  the  plaintiffs.  The 
breaches  assigned  were — that  the  defendant,  without  the  leave  and  against  the  will 
of  the  plaintiffs,  did  use  and  put  in  practice  the  said  invention  of  Williams,  by  felting, 
manufacturing,  and  making  divers,  to  wit,  20,000  yards  of  cloth,  20,000  yards  <>i 
woollen  cloth,  and  10,000  yards  of  other  fabrics,  of  which  wool  formed  a  principal 
component  part,  on  the  said  improved  plan  and  principle  of  Williams,  and  in  imitation 
of  the  said  invention,  in  breach  of  the  said  letters-patent,  and  against   the  privileges 

granted  to  Williams  and  his  assigns  as  aforesaid — that  the  defendant,  will t    the 

leave,  &c,  of  the  plaintiffs,  did  felt,  manufacture,  and  make  and  vend  (a)  [553]  divers, 
to  wit,  20,000  yards  of  cloth,  10,000  yards  of  woollen  cloth,  and  10,000  yards  of  other 
fabrics,  of  which  wool  and  fur  formed  principal  component  parts,  on  the  said  improved 
plan  and  principle  of  the  said  invention,  in  breach,  ifcc. — that  the  defendant,  without 
the  leave,  ifec.,  of  the  plaintiffs,  did  counterfeit,  imitate,  and  resemble  the  said  inven 
tion,  and  did  make  divers  colourable  additions  thereto  and  subtractions  therefrom, 
whereby  to  pretend  himself  the  inventor  and  deviser  thereof,  and  did  then  put  in 

practice  the  said  inventions,  additions,  and    alterations   as  aforesaid,  and    pretend  him- 
self to  be  the  inventor  and  deviser  of  the  said  invention  of  Williams,  in  breach,  &  o, 

that  the  defendant,  without   the  leave,  &C,  of  the  plaintiffs,  did  felt,  manufacture,  and 

make  divers,  to  wit,  20,000  yards  of  cloth  with  certain  other  improvements  in  the 
progress  of  such   felting,   manufacturing,   and   making,  which   were   then    intended    lo 

imitate  and  resemble,  and  which  did  then  imitate  and  resemble,  the  said  invention  ol 

Williams,  and  thereby  counterfeited  I  he  same,  in  breach,  ,vc      and  thai   the  defendant, 

without  the  leave,  &c,  of  the  plaintiffs,  did  use  and  put  in  praotioe  the  said  invention, 

to  wit,  by  then  using  and  employing  the  improved  machinery  in  the  said  letters 

{latent  mentioned,  in  manufacturing  ami  making  divers,  to  wit,  20,01 10  yards  of  oil  >1  h, 

and  20,000  yards  of   woollen  cloth,  on  the  said   improved   plan  and  principle  of 
Williams,  in  breach,  &c. :  by  means  of  the  committing  ol  which  grievances  by  the 

defendant  as  aforesaid,  the  plaintiffs    had    been  and  were  greatly  injured,  and  had  lost 
and  been  deprived  of    divers   great    gains  and   profits  which  they  might,  and  otherwise 

would,  have  derived  from  the  said  invention  and  the  said  letters  patent,  &c 

The  defendant    pleaded,  amongst  oilier   pleas    -Not  guilty  -that   Williams  was  not 

(o)  As  to  vending,  see  Mmier  v.   WUHams,  i  A.  &    K  261,  5   N.  &   M.  647: 
1  Webster,  P.  C.  1 35. 
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the  true  and  first  inventor  of  the  said  invention,  niodo  et  forma — that  the  said  [554] 
invention  was  not,  before  and  at  the  time  of  the  making  of  the  said  letters-patent,  a 
new  invention  as  to  the  public  use  and  exereise  thereof  within  this  realm — and  that 
the  invention  in  the  said  instrument  in  writing  particularly  described  and  ascertained, 
was  not  an  invention  of  certain  improvements  in  the  manufacture  of  woollen  and 
other  fabrics,  of  which  wool  and  fur  formed  a  principal  component  part,  and  in  the 
machinery  employed  for  effecting  that  object. 

Upon  these  several  pleas,  issue  was  joined. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  in  London  after  the  last  term. 
Evidence  of  infringement  by  the  defendant  having  been  given,  the  plaintiffs  put  in 
Williams's  specification.     The  material  parts  of  it  were  as  follow  : — 

"  I,  the  said  J.  K.  Williams,  do  hereby  declare  that  the  nature  of  my  said  inven- 
tion, and  the  manner  in  which  the  same  is  to  be  performed,  is  particularly  described 
and  ascertained  in  and  by  the  following  description  thereof,  reference  being  had  to 
the  drawings  hereunto  annexed,  and  to  the  letters  and  figures  marked  thereon  ;  (that 
is  to  say),  my  invention  of  '  Improvements  in  the  manufacture  of  woollen  fabrics,  or 
fabrics  of  which  wools,  furs,  or  hairs  are  the  principal  components,  as  well  as  for  the 
machinery  used  therein,'  relates,  chiefly,  to  the  making  of  cloth  by  felting  alone,  with- 
out spinning  and  weaving,  and  consists  in  a  new  combination  of  machinery,  apparatus, 
and  processes. 

"First,  for  obtaining  a  long,  even,  and  uniform  bat  of  wool  or  other  materials  of 
any  required  length,  width,  or  thickness  suitable  to  be  made  into  commercial  ends  or 
pieces  of  cloth,  and  afterwards  for  the  purpose  of  producing  such  fabrics,  or  ends,  or 
pieces  of  cloth  composed  of  all  the  various  well-known  felting  substances,  such  as 
wools,  furs,  and  the  hairs  of  animals  :  and  which  I  use  either  separately  or  mixed 
together  in  [555]  every  possible  proportion,  and  sometimes  with  a  small  addition  of 
non-felting  fibrous  materials,  such  as  cotton,  silk,  or  flax,  not  exceeding  one  third,  as 
best  suits  the  description  of  fabric  required.  The  fabrics  or  manufactures,  as  pro- 
duced by  these  processes  and  machinery  herein  first  combined  and  described,  wholly 
depend,  for  their  union  and  strength,  upon  the  great  principle  or  tendency  of  these 
animal  products,  when  properly  treated,  to  combine  and  unite,  or,  as  it  is  commonly 
called,  to  felt  together ;  and  this  without  the  usual  auxiliaries  of  spinning  and 
weaving  (as  in  the  old  cloth  manufacture),  or  the  use  of  any  adhesive  mixtures  being 
at  all  employed. 

"The  raising-machine  I  have  hereafter  described  to  be  used  in  the  finishing  of 
cloths,  is  applicable  chiefly  to  cloth  made  by  felting  alone,  but  is  also  applicable  to 
cloths  produced  by  spinning  and  weaving 

"  I  should  first  observe,  that,  in  the  new  manufacture  of  felted  cloths,  I  dispense 
entirely  with  the  use  of  any  oil  or  oleaginous  matter,  which  is  generally  required  in 
the  common  woollen  manufacture  for  assisting  in  the  spinning  of  yarns ;  and  prefer 
that  the  wool  should  be  well  scoured  and  dried,  after  which  it  should  be  teazed  or 
willied,  picked,  and  scribbled,  in  the  usual  way.  The  dry  clean  wool,  as  it  is  thus 
prepared,  is  then  to  be  weighed  out  into  quantities  for  producing  any  required  thickness 
and  width  of  goods  as  now  described — remarking  that,  for  tine  wools,  I  prefer,  for 
obtaining  the  bat,  the  method  represented  at  figures  1  and  figures  G,  7,  N,  9,  10,  and 

11,  and  for  short  coarse  wool  and  hair  the  method  afterwards  described  under  figures 

12,  13,  14,  and  15. 

"Figure  1  represents  a  common  wool-carding  engine,  which,  to  produce  broad- 
cloths, should  be  made  from  seventy-two  to  eighty-four  inches  broad,  and  ABCD 
two  long  revolving  aprons  of  linen  cloth  (or  any  other  [556]  suitable  material)  attached 
thereto,  passing  over  the  rollers  or  drums  1,  2,  3,  4,  which  have  a  motion  from  the 
dofters  of  the  card,  as  here  represented,  or  any  other  convenient  part  of  the  engine. 
These  aprons  and  drums  revolve  in  opposite  directions,  as  represented  by  the  arrows, 
so  that  the  two  inner  surfaces,  a,  b,  of  each  apron,  move  in  the  same  direction,  with 
uniform  speed,  and  nearly  with  the  same  velocity  with  the  doffer  of  the  card,  as 
regards  their  surfaces.  The  wool  is  taken  off  from  the  doffers  by  the  usual  comb- 
crank  motion  in  an  attenuated  sliver.  This  sliver  is  now  received  between  the  two 
revolving  aprons  at  c,  il,  which  have  a  slight  flooring  i  i  for  their  support,  and  passes 
on  between  them  until  it  arrives  at  the  further  end  of  the  aprons  from  the  card.  A 
direction  is  then  given  to  the  sliver  so  that  it  shall  pass  up  and  over  the  upper  apron 
A  C,  and  wind  itself  upon  the  apron  one  sliver  over  the  other,  until  the  bat  has  become 
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uf  sufficient  thickness,  it  being,  during  the  operation,  supported  and  sustained  in 
contact  with  the  apron  A  ('  by  the  apron  B  D  ;  for  which  support  the  latter  apron  is 
principally  intended.  As  the  apron  A  C  may  be  of  any  determinate  length  and  width 
corresponding  with  the  card,  it  is  evident  that  any  fixed  quantity  of  wool  being  passed 
through  the  engine  and  received  upon  the  apron,  may  be  made  to  produce  any  required 
thickness  uf  bat.  and,  consequently,  any  required  weight  of  goods  per  yard  that  may 
be  desirable,  after  having  undergone  the  succeeding  operations.  As  in  many  manu- 
facturing premises  these  two  long  extending  aprons  could  not  lie  so  conveniently  used, 
for  want  of  room,  I  sometimes  extend  them  backwards  and  forwards,  and  even  with 
several  aprons,  as  shewn  at  figures  0,  7,  8,  or  perpendicularly  up  and  down,  where  only 
two  are  required,  as  shewn  at  figures  9  and  10(a)1. 

[557]  "There  is  another  mode  of  producing  a  bat,  which  perhaps,  mi  sonic  accounts, 
is  preferable  for  the  finer  and  lighter  descriptions  of  goods.  It  is  still  produced  from 
successive  folds  of  the  sliver  :  but  in  this  way  there  are  several  slivers  taken  off  from 
the  doners  of  different  carding-engines,  and  simultaneously  received  upon  the  same 
aprons,  and  enter  into  the  composition  of  one  and  the  same  bat.  For  this  purpose, 
any  of  the  several  arrangements  of  aprons  found  most  convenient  for  adaptation  to 
certain  premises,  may  lie  equally  applied,  it  only  being  necessary  to  extend  the  lower 
aprons  of  any  of  these  along  ami  under  two,  three,  or  more  carding-engines,  one 
standing  behind  or  after  the  other,  as  shewn  at  figure  11  :  the  lower  apron  is  here 
seen  extending  under  the  cylinders  and  doffers  of  three  carding-engines,  reaching 
from  A  to  B.  Under  each  of  these  carding-engines  is  a  flooring  1,  2,  for  preventing 
the  dirt  and  dust  of  each  from  falling  upon  the  bat :  but  between  each  carding-engine 
there  is  a  transverse  opening  through  the  flooring,  for  allowing  the  slivers  to  fall  upon 
the  apron,  which,  as  in  the  other  cases  (with  the  one  sliver),  are  carried  forward  to 
the  lower  end  of  the  apron  frame  as  before  described  for  winding  the  bat  upon  the 
roller  E,  and  which  bat  is  afterwards  treated  in  a  similar  way  to  all  or  any  of  those 
produced  in  the  other  machine.  It  is  necessary  that  these  aprons  should  be  prevented 
from  wrinkling,  and  kept  uniformly  and  carefully  extended  throughout  their  whole 
lengths,  whether  passed  out  at  length,  as  in  figure  1,  or  wound  in  other  directions,  as 
-lieu  ii  at  figures  (i,  7,  8,  '.>,  and  ID.  I  make  use  of  the  following  means  for  effecting 
this  object  (</)-'  :  I  pun  the  two  edges  of  the  apron  a  a  u,  figures  (i,  7,  S,  is  sewn  cords 
A  //,  or  strips  of  leather  or  any  other  material,  and  against  these  cords  or  strips  [558] 
the  longitudinal  guides  or  strips  of  wood  C  C  C  are  brought  in  contact  by  means  of  the 
forked  arms  d  d  and  set  screws  e  e,  thereby  preventing  the  apron  from  contracting. 
Figure  17  represents  a  detached  end  view,  on  an  enlarged  scale,  of  a  portion  of  the 
apron  with  this  contrivance  applied.  Another  plan  of  effecting  this  object  is  shewn 
at  figure  18  :   tin'  apron  n  is  here  kept  distended  by  means  of  friction  rollers  e ,  working 

against  the  cords  or  strips  of  leatheri.    The  same  effect  may  be  produced  by  using 

rods  or  laths  of  wood,  whalebone,  or  other  suitable  material,  put  at  proper  distances 
across  the  apron  :    but  1  have  found  the  other  methods  answer  much  better. 

"The  bat  acquires  its  requisite  thickness :  it  is  then  cut  across  its  width,  as  repre 

senled  at   >/,   figures   I,  6.  7,  9,  and,  the  end    being  passed  over  the  roller  E,  it   is  wound 

firmly  upon  it  by  contact  of  the  roller  with  the  roller  A.  When  the  last  cud  of  the 
severed  bat  reaches  the  roller  E,  it  brings  with  it  the  sliver  which  is  continuing  to 
proceed  from  the  carding-engine,  and  which  sliver  is,  as  before,  passed  up  over  the 
spron  A  C,  and  another  bat  is  thus  then  commenced.  The  bringing  off  a  sliver  from 
the  carding-engine,  and  winding  it  round  a  roller  in  folds,  is  now  practised  tor  the 
purpose  of  taking  the  contents  of  such  roller  from  the  scribbler  to  the  carding  machine, 

for  making  rolls  for  BpinningJ  and  such  contents  may  be.  and  have.  1  believe,  been, 
felted  into  sheets  of  very  limited  size  by  hand  ;  and,  occasionally  also,  one  pier,-  ,,| 
bat  may  have  been  joined  on  to  another,  and  felted  together  by  manual  labour. 

"The  continuous  bat  having  been  obtained,  as  before  described,  and  received  upon 

the  said  roller  E,  it  is  then  taken  to  another  machine,  represented  at   figures  2  and  •'(, 

called  the  hardening  machine,  ami  placed  in  the  situation  marked  /  f.  A  B  is  the  frame 
work  of  this  machine:  I,  '_',  .'!,  I,  5,  6,  7,  8,  &C,  are  rollers,  of  which  [559]  I  here  arc 
two  sets,  one   over   the   other.      These  rollers  are  wrapped   round   with    an  ela   lie  cloth, 

and  the  lower  set  are  furnished  with  a  travelling  apron,  as  represented  at  ii  I'. 

(a)1  Shaw's  suggestion    compound  apron.     Vide  infra,  567,  574,  576. 
(o)8   Milner's  suggestion —longitudinal  guides.      Vide  infra.  567,  574,  57fi 
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"  There  are  several  steam-pipes  connected  with  a  l)oiler  producing  steam,  brought  up 
and  inserted  between  some  of  the  lower  rollers,  and  under  the  apron  represented  at  c  c  C, 
which  pipes  extend  from  side  to  side  of  the  apron,  and  are  finely  perforated  upon  their 
upper  sides,  for  the  purpose  of  allowing  steam  to  escape  upwards,  for  moistening  and 
warming  the  bat  wool. 

"  As  the  first  stage  of  the  felting  process,  called  hardening,  is  now  commencing, 
the  upper  tier  of  hardening  rollers  receive  an  alternating  motion  end-wise  by  a  cranked 
shaft  S  running  along  the  side  of  the  machine,  figure  3,  upon  which  there  are  as  many 
cranks  or  eccentrics  having  a  short  throw  of  about  half  an  inch,  and  connected  with 
each  upper  roller  by  shackle-bars  or  slide-rods  it  v.  The  hardening  rollers  receive 
also  a  slow  progressive  motion  from  the  main  shaft  T  on  the  other  side  of  the  machine, 
by  suitable  gearing,  consequently  moving  the  apron  between  the  rollers  in  the  direction 
of  the  arrows.  There  is  likewise  inserted  between  the  rollers  and  under  the  apron 
several  heaters,  /;  /;  h  h.  These  heaters  are  of  hollow  metal,  and  connected  by  stop- 
cocks with  the  steam-pipes  which  furnish  the  perforated  pipes,  for  the  purpose  of 
increasing  and  regulating  the  heat  applied  to  the  bat,  and  assisting  the  incipient 
pi'ocess  of  felting. 

"  As  before  stated,  the  roller  E,  with  its  bat  being  brought  from  figure  1,  is  placed 
in  the  position//,  figure  2  ;  and,  its  end  being  entered  between  the  front  rollers  of 
the  hardening  machine  at  x,  it  is  gradually  passed  through  them,  and,  by  means  of 
the  alternating  motion  of  the  upper  rollers  acting  against  the  resistance  offered  by  the 
lower  ones  (which  do  not  alternate),  and  aided  [560]  by  the  moisture  and  heat,  the 
bat  arrives  at  the  other  end  of  the  machine  in  a  consolidated  firm  state,  possessing  a 
considerable  degree  of  feltation.  Here,  at  <i,  it  is  again  wound  upon  a  roller,  F,  by 
friction  of  contact  with  the  apron  a  b ;  and  when  the  whole  bat  intended  for  a  piece 
of  cloth  (in  commerce  called  an  end)  is  finished,  and  wound  upon  it,  it  is  taken  away 
to  receive  the  next  operation.  If  this  travelling  apron  be  merely  wetted  by  a 
perforated  watering-pipe,  or  by  passing  into  a  trough  of  water  under  the  machine,  the 
heaters  /(  /;  /(,  acting  upon  the  moisture  of  the  apron  so  wetted,  will  render  (in  some 
cases)  the  steam-pipes  unnecessary,  but  the  heaters  must  then  be  increased  in  number, 
so  as  to  give  nearly  one  heater  to  every  pair  of  rollers." 

[The  specification  then  proceeded  to  describe  the  apparatus  adapted  to  manufacture 
coarse  short  wools  or  hairs,  or  mixtures  thereof,  into  useful  fabrics  ;  and  also  a  felting- 
machine  with  its  apparatus.] 

"Figures  19,  20,  is  what  may  be  now  denominated  an  improved  felting-machine. 
A  B  is  the  frame  and  supporting  parts  of  the  machine,  having  a  double  tier  of  rollers 
(now  generally  made  of  cast  iron),  the  upper  tiers  resting  between  the  lower  ones,  so 
as  to  double  the  points  of  contact.  The  undulating  motion,  and  the  backward  and 
forward  motion  produced  on  the  bat  in  the  manner  hereinafter  described,  with  this 
new  position  of  the  roller's,  materially  assist  the  felting  process.  These  rollers  are  all 
actuated  by  bevil  gear  upon  alternate  ends  of  the  upper  tier  of  rollers,  which  turn  the 
lower  ones  by  spur  wheels  upon  the  opposite  ends,  connected  with  similar  gear  upon 
the  two  shafts  extending  the  whole  length  of  the  machine  on  each  side ;  and  these 
two  side  shafts  air  again  connected  with  each  other  by  similar,  but  stronger,  gear 
upon  the  cross  main  shaft  C.  Each  set  of  upper  rollers  should  be  weighed  upon  the 
lower  ones,  for  the  purpose  of  accommodating  [561]  a  certain  degree  of  pressure  to 
all  the  different  degrees  of  thickness,  or  accumulated  thickness,  of  various  goods 
submitted  to  their  action. 

"D  D  is  a  box  or  cistern  lined  with  lead  for  holding  a  supply  of  hot  water  or 
soap-suds,  and  in  which  the  lower  rollers  can  be  more  or  less  immersed,  by  regulating 
the  quantity  thereof.  If  the  felting  of  fibres  together  where  the  fabric  being  felted 
is  not  held  together  by  threads,  acids  or  acidulated  waters  have  always  been  used, 
because  they  assist  the  process ;  but  I  use  a  solution  of  soap,  or  saponaceous  matter, 
in  contradistinction,  and  as  preferable,  to  acids  or  acidulated  waters,  which  solution 
is  kept  in  a  heated  state  as  after  mentioned.  There  are  disadvantages  attending  the 
use  of  acids,  which  are  avoided  by  the  application  of  a  soapy  solution  in  lieu  thereof." 
"  In  order  to  increase  the  felting  action,  it  is  very  desirable  to  allow  the  felting 
rollers  to  act  upon  the  cloth  in  as  many  directions  as  possible.  By  the  reciprocating 
motion  of  this  machine,  we  have  seen  that  this  action  is  produced  in  each  direction 
longitudinally ;  and,  in  order  to  do  this  in  other  directions,  the  cloth  is  taken  from 
the  last  machine,  and  placed  in  the  entering  end  of  another  similar  felting  machine ; 
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but,  instead  of  being  entered  as  before,  the  piece  is  first  passed  between  two  feci  ling 
rollers  T.,  one  of  which  is  shewn  at  figure  20,  and  which  arc  placed  at  an  angle 
with  the  feeding  apron  of  somewhere  near  forty-five  degrees.  These  two  rollers  have 
a  velocity  from  three  to  four  times  that  of  the  feeding  apron,  upon  which  the 
cloth  is  thrown  in  regular  folds  as  it  enters,  lying  at  nearly  the  same  angle  as  the 
position  of  the  rollers.  This  now  causes  the  action  to  take  place  diagonally  across 
the  piece  of  cloth  ;  and,  after  having  passed  through  in  this  direction,  it  is  reversed; 
and,  when  again  passed,  it  will  be  seen  that  the  action  is  nearly  at  right  angles  with 
the  [562]  last.  In  this  way  it  may  now  be  run  through  the  machine  several  times, 
and,  for  some  descriptions  of  cloth,  should  be  for  a  time  milled  in  the  common 
clothiers' fulling  stocks  :  and,  after  having  been  milled  in  such  stocks,  I  have  found 
that  the  cloth  may  again  with  advantage  be  passed  through  the  said  felting  machine 
figures  19,  20." 

"  With  respect  to  the  after  finishing  of  many  descriptions  of  these  manufactured 
goods,  I  will  state  that  they  may  readily  be  subjected  to  all  the  different  processes 
of  raising,  shearing  or  cropping,  boiling,  pressing,  &c,  used  by  manufacturers  on  t  In- 
old  system  of  spinning  and  weaving;  but  1  would  recommend  the  following  described 
machine  for  raising  the  pile  or  nap  for  the  finer  qualities  of  felted  goods. 

"  In  the  drawings  figures  ill'  and  23,  B  G  represents  the  frame  of  a  new  raising 
machine.  D,  E,  are  two  cylinders  covered  with  wire  cards  or  teazles  (but  1  prefer 
wire  cards) :  these  may  lie  either  filletting  or  sheet  cards:  the  teeth  should  be  fine 
and  long,  of  iron  or  hard-drawn  brass  wire,  not  very  much  bent,  but  set  in  good  firm 
leather  or  india-rubber  backs.  F,  G,  are  two  other  smaller  cylinders,  likewise  covered 
with  similar  card  teeth,  to  the  arbor  or  shaft  of  one  of  which  the  drawing  pulley  is 
attached  at  one  end,  and  by  connecting  wheels  this  is  made  to  actuate  the  other 
smaller  cylinder.  These  cylinders  separately  are  geared  into  the  two  larger  raising 
cylinders  by  toothed  wheels  so  arranged  that  the  surfaces  of  the  smaller  ones  revolve 
somewhat  faster  than  the  larger  ones,  and  are  for  the  purpose  of  clearing  the  larger 
ones  from  the  flock  which  would  otherwise  collect,  as  it  now  does  in  the  teeth  of  tlie 
present  raising  machines,  whether  of  cards  or  teazles.  Those  two  cylinders  arc  placed 
in  slight  contact  with  each  other;  and,  the  teeth  being  set  in  different  directions,  as 
their  surfaces  pass  each  other  (like  the  Hy  or  fancy  of  a  earding-engine),  it  will  be 
readily  seen  [563]  that  in  neither  of  them  can  the  Hocks  accumulate,  ami  that  the 
smaller  has  a  very  useful  tendency  to  sharpen  the  larger  or  raising  cylinders." 

"The  principal  feature  in  this  machine,  besides  the  clearing  rollers,  it  will  be  seen, 
is  the  diagonal  position  of  the  raising-cylinders,  one  acting  from  one  of  the  lists 
towards  the  other,  and  the  other  in  the  opposite  direction.  This  I  have  found  to 
produce  the  closest  pile  or  nap,  with  the  soundest  and  more  even  bottom,  as  well  as, 
of  course,  the  best  ultimate  finish. 

" Now,  having  thus  fully  described  the  whole  process  of  making  felted  cloths  by 
my  improved  machinery,  1  wish  it  to  be  understood  that  I  do  not  claim  as  my  present 
invention  any  individual  parts  of  the  same  ;   but  1  claim  tin;  adaptation  of  the  double 

apron  or  aprons,  or  compound  aprons,  and  rollers  or  cylinders,  for  tic  producti if 

bats,  as  herein  described,  from  i  be  long  sliver,  and  the  dfifFerenl  means  herein  described 
for  keeping  these  aprons,  together  with  the  bats,  in  a  smooth  and  even  condition  ;  and 
1  claim  the  extended  sliver  itself,  as  herein  described,  applied  to  forming  a  hit  by 
uccessive  folds  or  layers  for  the  production  of  long  or  commercial  ends  of  cloth  without 
spinning  or  weaving. 

"I  also  claim  the  improvement  of  the  hardening  machine  figures  2,  ■'.   1 1'.   13, 

14,  15,  by  using  the  heaters  in  addition  to  steam  pipes  or  pan-,  or  in  conjunction  with 

•i  wetted  apron  as  hereinbefore  mentioned,  and  using  travelling  aprons  as  hereinbefore 
described. 

"  Also  I  claim  the  improved  positi E  the  roller.-,  in  the  felting-maohine  figures 

19  and  -i),  for  producing  the  double  contact  oi  eat  h  tier  of  rollers,  and  the  combined 
reciprocating  and  progressive  motion  of  these  roller,,,  as  well  a-  the  manner  in  which 
this  motion  is  produced,  as  applied  In  the  said  felting  machine  ;  and  .also  the  method 
oi  diagonal,  or  cross,  felting,  as  effected  by  the  [564]  feeding  rollers  figure  20,  herein 
before-  described;  and  also  the  method  described  al  figure  21,  of  producing  long 
continuous  fabrics  of  fell  in  a  lit  state  for  the  common  fulling  Btooks 

"I  also  claim  in  the  raising  machine  figures  22  and  23,  the  diagonal  position  oi 
the  raising  cylinders  as  hereinbefore  described,  and  particularly  also  the  use  oi  other 
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or  opposite  revolving  cylinders,  whether  covered  with  cards  or  any  other  material  for 
clearing  the  raising  cylinders  whilst  at  work,  as  applied  to  the  cloth  manufactured  by 
felting  alone,  or  by  the  old  method  of  spinning  and  weaving. 

"  I  also  claim  the  use  of  soap  or  saponaceous  matter  dissolved  in  water,  in  con- 
junction with  rollers,  for  assisting  in  the  felting  of  fabrics  made  without  spinning  and 
weaving,  in  contradistinction  to  acids  or  acidulated  waters,  which  have  heretofore 
been  used  for  fabrics  depending  for  their  union  upon  felting  alone." 

The  defendant  had  adopted  a  process  similar  to  that  described  in  the  above 
specification  for  passing  the  bat  through  the  hardening-niaehine,  and  had  merely 
substituted  a  drum  for  the  revolving  apron,  which  the  plaintiff's  witnesses  stated  to 
be  substantially  the  same  thing. 

On  the  part  of  the  defendant,  evidence  was  given  to  shew  that  the  taking  the 
sliver  directly  from  the  scribbling  -machine,  to  form  the  bat  (as  described  in  Williams's 
specification,  ante,  p.  556),  in  place  of  the  exhausting  cylinders  formerly  used,  was 
the  invention  of  one  Shaw  while  in  the  employ  of  a  company  of  which  Williams  was 
a  member ;  and  that  Shaw  was  also  the  inventor  of  the  compound  apron  described  in 
the  specification  at  p.  556,  the  object  being  to  form  a  greater  length  of  bat  in  a  small 
space;  and  that  both  were  communicated  to  Williams  before  the  date  of  his  patent. 
It  did  not  appear  that  Shaw  was  a  person  employed  for  the  pur-[565]-pose  of  making 
improvements.  It  was  proved  also  that  longitudinal  guides  (somewhat  similar  to 
those  described  in  the  specification  at  p.  557)  were  suggested  by  one  Miluer,  another 
workman  in  the  establishment,  in  the  presence  of  Williams. 

The  use  of  soap  and  water  in  combination  with  the  rollers  (as  described  in  the 
specification  at  p.  560)  was  proved  to  be  new,  though  each  had  been  used  separately, 
for  many  years. 

With  respect  to  the  diagonal  felting  process,  described  at  p.  561,  it  was  contended 
on  the  part  of  the  defendant,  upon  the  evidence  of  Professor  Farey,  that  it  was 
substantially  the  same  in  principle  as  that  for  which  a  previous  patent  had  been 
granted  to  one  Robertson  on  the  4th  of  April,  1838,  for  "certain  improvements  in 
the  manufacture  of  hosiery,  shawls,  carpets,  rugs,  blankets,  and  other  fabrics."  The 
material  parts  of  this  specification  were  as  follow  : — "  Another  of  the  said  improve- 
ments consists  in  manufacturing  shawls,  carpets,  rugs,  blankets,  and  long  continuous 
fabrics  or  cloths,  suitable  for  various  useful  purposes,  of  or  with  the  said  furs  before 
named,  or  any  of  them,  either  alone  or  mixed  with  wool,  or  with  silk,  or  with  cotton, 
or  with  dressed  flax,  or  with  hemp,  or  with  tow,  and  by  means  of  causing  the  materials 
used  to  intertwist,  interlock,  and  mat  together,  and  form  a  close  firm  texture,  without 
the  aid  or  addition  of  any  adhesive  mixture,  and  without  the  operation  of  weaving 
being  at  all  required.''  The  specification,  after  describing  the  process  of  felting  with 
the  exhaust  cylinder,  proceeded  thus  : — "  The  steam  is  then  allowed  to  enter  the  pipes, 
and  the  rollers  R  are  made  to  traverse  across  the  semi-cylinders,  and,  after  passing 
many  times  across  them,  so  as  thoroughly  to  roll  the  bat  horizontally,  the  rollers 
should  be  lifted  up,  by  means  of  straps  attached  to  their  ends,  and  by  suitable 
machinery  placed  above  the  same ;  and  the  position  [566]  of  the  rollers  should  be 
then  shifted,  so  as  to  make  them  travel  angularly,  first,  several  times  in  one  direction, 
and  afterwards,  by  being  again  properly  shifted,  from  angle  to  angle,  in  the  opposite 
direction.  During  all  the  time  that  the  upper  rollers  are  travelling,  whether 
horizontally  or  angularly,  the  plate  with  semi-cylinders  should  be  made  to  move 
backwards  and  forwards,  in  the  direction,  and  with  the  alternating  motion,  before 
described." 

Evidence  was  also  given  of  the  mode  of  working  a  raising-machine  invented  by 
one  Walton,  with  a  view  to  an  objection  that  the  claim  in  the  plaintiff's  specification 
was,  in  this  respect,  too  large  and  unlimited.  It  appeared  that,  in  Walton's  machine, 
the  raising  cylinders  were  placed  in  a  parallel  direction,  which  was  found  not  to 
answer  :  the  use  of  the  clearing-rollers  appeared  from  the  plaintiff's  evidence  to  be  new. 

It  was  insisted,  on  the  part  of  the  defendant,  that  the  claim  in  Williams's  specifica- 
tion to  the  exclusive  use  of  the  diagonal  raising-machine,  without  reference  to  the 
position  of  the  cylinders  upon  the  cloth,  was  larger  than  was  justified  by  the  evidence  ; 
and  that  the  use  of  soap  and  water  as  a,  substitute  for  acidulated  water,  was,  in  like 
manner,  too  general  and  unlimited. 

The  learned  judge,  in  summing  up  the  case  to  the  jury,  gave  a  short  history  of 
the  manufacture  of  cloth  by  felting  prior  to  the  date  of  Williams's  patent,  upon  what 
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was  called  the  exhaust  principle,  and  pointed  out  the  defects  thai  were  found  in  that 

process.     That  process  was  as  follows: — As  the  sliver  left   the  carding-engine,  it  was 

taken  up  by  two  rollers  furnished   with   teeth,  whereby  the  fibres  were  separated  and 

thrown  upon  a  perforated  cylinder  in  which  a   vacuum  was  created,  which  caused  the 

fibres  to  accumulate  on  the  surface  of  the  cylinder,  where  it  formed  a  bat.     The  bat, 

so  formed,  was  then  passed  on  to  a  hardenini;  ma  [567]  chine  consisting  of  two  sets  of 

rollers  without  any  travelling  apron  :  it  then  went  to  another  machine  similarly  furnished 

with  rollers,  the  lower  row  of  which  were  placed  in  a  vessel  containing  acidulated 

water.     The  bat  was  then  ready  for  felting.     The   main  defect  in  this  process  was, 

that  the  bat,  so  formed,  was  uneven,  and  of  insufficient  length  for  commercial  purposes. 

The  principal  feature  of  Williams's  alleged  invention  was  the  substitution  of  a  compound 

travelling  apron  for  the  perforated  cylinder,  by  means  of  which  the  sliver  was  taken 

directly  from  the  carding-engine  for  the  purpose  of  forming  a  bat.     With   respect 

to  the  improvements  alleged  to  have  been  introduced  by  Shaw  (supra,  p.  550),  the 

learned  judge  observed  :  "I  take  the  law  to  be,  that,  if  a  person  has  discovered  an 

improved  principle,  and  employs  engineers,  or  agents,  or  other  persons,  to  assist   him 

in  carrying  out  that  principle,  and  they,  in  the  course  of  the  experiments  arising 

from   that  employment,  make  valuable  discoveries  accessory  to  the  main   principle, 

and  tending  to  carry  that  out  in  a  better  manner,  such  improvements  are  the  property 

of  the   inventor  of  the  original   improved  principle,   and    may   lie  embodied    iu   his 

patent;  and,  if  so  embodied,  the  patent  is  not  avoided  by  evidence  that  the  agent 

or  servant  made  the  suggestion  of  that  subordinate   improvement  of  the  primary  and 

improved  principle.     The  improvement  claimed  by  Shaw  (supra,  p.  556)  is,  that  after 

the  bat  has  been   formed   upon  a  revolving  apron  by  successive  folds  or  layers  of 

sliver,   three  or   more  revolving  aprons  should  be  placed   one  above   another,   and 

connected  with  each  other.     That  is  but  a  more  convenient  mode  of  carrying  out  the 

principle  of  the  patentee."     And,  as  to  the  improvement  suggested  by  Milncr  (supra, 

p.  557) — the  introduction  of  the  longitudinal  guides  for  the  purpose  of  keeping  [568] 

the  travelling  apron  evenly  extended — he  also  told  the  jury  that  it  was  one  of  those 

subordinate    improvements  helping   to  carry  out   the    general  principle,    which    the 

patentee  had  a  right  to  adopt.    His  lordship  then  proceeded  to  comment  on  Williams  s 

specification,  which,   he  said,   related  chiefly  to   the  making  of  cloth   by  felting  alone, 

without  spinning  and   weaving,  and  consisted  in  a  new  combination  of   machinery  and 

apparatus   and  processes.      As  to  the  substitution   of  soap   and   water   for  acidulated 

irater,  be  observed  that  the  specification  did  not  make  an  absolute  claim  ot  the  use 

of  soap  and  water  when  cloth  is  put  under  rollers  in  the  course  of  felting  ;  but  that, 

when   cloth  is   made   by   felting  only,    where  acidulated    water    was    used    before,    the 

patentee  advised  the  substitution  of  soap  ami  water,  in  combination  with  the  rollers. 

As   to    the  diagonal   felting,    he    told    them    that    tin'    mode    described    in    Williams's 

specification  was  substantially  different  from  that  described  in  Robertson's  specification, 

and  that  Williams's  claim    was  only  for   the  means   by  which   the  object  was   attained. 

With  regard  to  the  raising-machine,  he  observed  thai  the  patentee  -  claim  was  expressly 

limited  to  the  diagonal  position  of  the  raising-cylinder  as  described  in  the  earner  part 

of  the  specification  (p.  563),  and  t  lie  use  of  the  clearing  rollers  ;  and  he  lefl  it  to  I  hem 

to  say  whether  or  not  that  was  substantially  a  new  invention.  And  the  learned  judge 
concluded   by  telling  the  jury   that  the  nature  of    Williams's  claim  was,  the   extended 

sliver,  the  revolving  apron,  and  the  use  of  travelling  aprons  for  i i m;  i  lie  sliver  into 

a  bat  (the  bat  being  protected  in  ifs  passage  through  the  felting  process  by  the 
travelling  apron),  and  hardening  if  into  felted  cloth:  and  he  lefl  it  to  them  to  say 
whether  the  substitution,  by  the  defendant,  of   the  drum  for  the  revolving  apron,  was 

a  colourable  dillcreiic ilv,  and  a  substantial  infringement  of  Williams's  paten!  ;  and 

also  whether  the  defendant  had  [569]  adopted  William-'.-  mode  ol  ending  the  bat 
through  the  hardening  machine  ;  and,  generally,  to  say  whether  the  invention  was 
new, — whether  Williams  was  the  first  inventor,-  and  whether  thedefendant  had  been 
guilty  of  an  infringement  of  the  patent,  in  both,  or  either,  oi  the  respect  above 
mentioned. 

The  jury  returned  a  verdict  for  the  plaintiffs  on  all  the  issues,  damages  10s. 

Channcil,  Scrjt.  (with  whom  was  Webster),  on  a  former  day  in  the  term,  moved 
for  a  new  trial,  on  the  ground  of  misdirection.     The  patentee  lias,  by  his  specifii 
claimed  the  raising  machine  with  the  diagonal   position  of  the  ra     "    cylinders,  in 
terms  too  large,  and   without  reference   to  the  position  of  the   cylinder  on  the  cloth', 
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[Cresswell,  .T.  The  claim  is,  for  the  diagonal  position  of  the  raising-cylinders,  as  before 
described,  and  particularly  the  use  of  the  opposite  revolving  cylinders  for  clearing  the 
raising-cylinders  whilst  at  work.]  The  claim  is  also  too  large,  in  respect  of  "the 
extended  sliver,  applied  to  forming  a  bat  by  successive  folds  or  layers,  for  the  pro- 
duction of  long  or  commercial  ends  of  cloth,  without  spinning  and  weaving  : "  it 
should  have  been  limited  to  some  particular  mode.  Upon  this  point  the  attention 
of  the  jury  was  not  sufficiently  called  to  the  process  of  felting  already  in  use.  The 
taking  the  sliver  directly  from  the  carding  or  scribbling-machine  to  the  hardening- 
machine,  for  the  purpose  of  forming  the  bat,  appeared,  upon  the  evidence,  to  have 
been  invented  by  Shaw,  and  not  by  Williams.  [Erie,  J.  I  think  Shaw  only  claimed 
the  compound  apron,  and  not  the  carrying  the  sliver  directly  from  the  carding-machine 
to  the  apron.  At  all  events,  no  such  point  was  made  at  the  trial.]  The  use  of  soap 
and  water  clearly  was  not  new,  and  rollers  also  were  in  use  before  ;  and,  therefore,  in 
this  respect,  the  specification  was  bad.  [Erie,  J.  The  [570]  evidence  was  that  the 
application  of  soap  and  water  in  lieu  of  acidulated  water  in  the  felting  process,  was 
new  when  combined  with  the  double  set  of  rollers.]  As  to  the  diagonal  or  cross- 
felting,  the  attention  of  the  jury  was  not,  as  it  should  have  been,  invited  to  Robertson's 
specification.  And,  with  regard  to  the  compound  apron  invented  by  Shaw,  and  the 
longitudinal  guides  suggested  by  Milner,  there  was  no  evidence  to  shew  that  these 
persons  were  employed  by  Williams  for  the  purpose  of  making  improvements  in  the 
machinery.  The  distinction  was  established  in  Bloxam  v.  Elsee  (1  Carr.  &  P.  558); 
where  it  was  held  by  Lord  Tenterden,  that,  if  a  servant,  while  in  the  employ  of  his 
master,  makes  an  invention,  that  invention  belongs  to  the  servant,  and  not  to  the 
master  ;  though,  if  the  master  employs  a  skilful  person  for  the  express  purpose  of 
inventing,  the  inventions  made  by  him  will  belong  to  the  master  so  as  to  enable  him 
to  obtain  a  patent  for  them.  [Cresswell,  J.  That  was  the  case  as  to  Whitehouse's  patent 
(1  Webster's  P.  C.  473).  There,  an  individual  was  employed  for  the  express  purpose 
of  suggesting  improvements  and  trying  experiments  of  all  kinds.  The  master  so 
admitted  before  the  privy  council,  when  he  applied  for  an  extension  of  the  patent  i 
and  the  privy  council,  before  they  granted  the  extension,  compelled  the  master  to 
give  his  servant  a  large  remuneration.]  In  that  case  the  patent  was  taken  out  in  the 
name  of  the  actual  inventor,  and  not  in  that  of  the  master. 

Cur.  adv.  vulfe 

Coltman,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  a  motion  was  made  by  my  brother  Channell  for  a  new  trial  on  the 
ground  of  misdirection. 

It  was  urged  that  the  patentee  had  claimed  as  his  invention  a  raising  machine 
with  the  diagonal  position  of  [571]  the  raising  cylinders,  in  terms  too  unlimited ;  but, 
on  looking  at  the  terms  of  the  specification,  it  appears  to  us  that  his  claim  is  expressly 
limited  to  his  own  mode  of  placing  them. 

It  was  further  urged,  that  the  patentee  had  claimed  the  extended  sliver  applied 
to  forming  a  bat  by  successive  folds  for  the  production  of  long  or  commercial  ends 
of  cloth,  without  limiting  it  to  any  particular  mode  of  applying  it ;  but,  we  think, 
that,  on  the  fair  construction  of  the  terms  of  the  specification,  the  claim  must  be 
considered  as  limited  to  the  use  of  the  extended  sliver  for  making  a  bat,  in  the  mode 
described  in  the  specification. 

It  was  further  urged,  that  a  part  of  the  process  described  in  the  specification, 
namely,  the  taking  the  sliver  directly  from  the  scribbling-machine  to  form  the  bat, 
was  the  invention  of  a  workman  named  Shaw  :  but  it  appeared  that  no  such  point 
was  made  at  the  trial,  and  we  think  the  defendant  is  not  now  at  liberty  to  raise  any 
objection  on  that  score. 

An  objection  relating  to  the  claim  of  the  use  of  soap  in  conjunction  with  rollers, 
was  disposed  of  at  the  time  when  the  motion  was  made.  On  these  points,  therefore, 
there  will  be  no  rule. 

It  was  also  objected  that  it  should  have  been  left  to  the  jury  to  say  whether  the 
present  patent  and  Robertson's  patent  were  the  same  as  to  the  method  of  diagonal 
or  cross  felting.  On  looking  at  the  judge's  notes,  it  appears  that  there  was  no  evidence 
given  to  shew  that  the  two  were  the  same  ;  and,  standing  as  the  question  did  nakedly 
on  the  two  specifications,  the  construction  of  them,  according  to  the  authority  of 
Neilson  v.  Harford  (8  M.  &  W.  806,  1  Webster's  P.  C.  331),  was  for  the  judge,  and 
not  for  the  jury.     We  think,  therefore,  there  is  no  ground  for  a  rule  on  this  point. 
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It  was  further  objected  that  the  patentee  had  claimed  [572]  as  a  part  of  his  invention, 
the  compound  apron  which  was  alleged  to  be  the  invention  of  Shaw,  and  the  longitudinal 
guides  invented  by  Milner.  And,  on  the  question  whether  the  patentee  had  a  right 
tn  claim  these  as  a  part  of  his  invention,  we  think  that  a  rule  should  be  granted. 

Cause  was  shewn  against  this  rule  in  Trinity  term,  liy 

SirT.  Wilde  and  Shee,  Serjts.  (with  whom  was  Butt).  Assuming  that  the  [lacking 
or  placing  the  compound  apron  in  layers  one  above  the  other  was,  in  reality,  first 
suggested  by  Shaw,  that  was  a  mere  variation  in  the  mode  of  working  out  Williams's 
invention,  and  no  alteration  in  its  principle,  and  Williams  had  clearly  a  right  to  adopt 
the  suggestion,  and  to  embody  it  in  his  specification,  which  must  of  necessity  contain 
all  the  latest  improvements  that  had  come  to  his  knowledge.  Milner's  suggestion 
of  the  longitudinal  guides,  stands  upon  precisely  the  same  foundation.  [Maule,  J. 
Placing  the  machinery  in  any  particular  position  was  no  part  of  the  invention  claimed 
by  Williams  :  but  the  thing  recommended  by  Milner  did  help  to  effect  one  thing  that 
Williams  desired  to  do,  viz.  to  keep  the  compound  apron  evenly  distended.]  The 
doctrine  upon  this  subject  is  accurately  stated  by  Alderson,  R,  in  Mmter  v.  Wells 
(1  Webster's  P.  C.  132):  "If  Sutton  suggested  the  principle  to  Minter,  then  he 
would  be  the  inventor;  if,  on  the  other  hand,  Minter  suggested  the  principle  to  Sutton, 
and  Sutton  was  assisting  him,  then  Minter  would  be  the  first  and  true  inventor,  and 
Sutton  would  be  a  machine,  so  to  speak,  which  Minter  uses  for  the  purpose  of  enabling 
him  to  carry  his  original  conception  into  effect.''  That  is  precisely  applicable  to  Shaw 
and  to  Milner  in  the  pre-[573]-sent  case:  both  were  aiding  in  the  manufacture  of  the 
machine. 

Channel]  and  Byles,  Serjts.,  in  support  of  the  rule.  The  objections  now  under 
consideration  were  not  properly  submitted  to  the  jury,  ll  may  be  that  the  sugges- 
tions of  Shaw  and  Milner  did  not  affect  the  principle  of  Williams's  invention  :  but  the 
question  is,  whether  they  are  not  material  improvements,  which  the  patentee  has 
unduly  claimed  :  and  that  question,  as  well  as  whether  Shaw  and  Milner  were  the 
ordinary  servants  or  workmen  of  the  party  making  the  machine,  or  whether  they  were 
persons  expressly  employed  for  the  purpose  of  suggesting  improvements,  should  have 
been  distinctly  submitted  to  the  jury.  In  Barker  v.  Shaw  (1  Webster's  P.  C.  126,  n.), 
in  an  action  for  an  infringement  of  a  patent  for  an  improvement  in  making  hats,  one 
of  the  plaintiffs'  witnesses  stating  that  he  had  made  the  improvement,  which  was  the 
Bubject  of  the  patent,  whilst  employed  in  their  workshop,  Holroyd,  J.  nonsuited  the 
plaintiff's.  |  Maule,  J.  It  would  be  very  dangerous  to  employ  any  workman  in 
matters  of  this  sort,  if  the  inventor  were  precluded  from  adopting  any  slight  and 
subordinate,  improvement    suggested  by  him.      This  seems   tome   to  be    very    like  the 

case  of  Bloxam  v.  Elsee.]  The  important  distinction  between  a  suggestion  made  by  a 
party  employed  for  the  purpose  of  assisting  in  the  perfecting  of  the  invention,  and  an 
improvement  invented  by  a  mere  ordinary  servant  or  workman,  was  not   properh 

pointed  out  to  the  jury.      It  was  most  material  to  ascertain  the  exact  nature  of  Shaw  's 

employment.  (Maule,  J.  That  does  not  seem  to  have  been  matter  of  controversy  at 
the  trial.  The  judge  was  not  bound  to  leave  it  bo  the  jury,  unless  requested  by  the 
defendant 's  counsel.  | 

[574]  Ti.MiAi,,  ('.  .1.  I  musi  confess  I  do  uol  feel  pressed  bj  the  difficulty  thai 
has  been  urged  on  the  part  of  the  defendant  as  to  the  last  point  having  been  kept 
iioin  the  jury.  The  defendant  had  the  remedy  at  hand  :  for,  if  the  judge  bid 
erroneously  assumed  that  the  matter  was  not  iii  dispute,  he  should  have  been 
requested  to  take  the  opinion  of  the  jury  upon  it.  The  real  question  is,  whether  or 
not  the  improvements  suggested  by  Shaw  and  by  Milner  were  of  Buch  a  Berioua  and 
important  character  as  to  preclude  their  adoption  by  Williams  as  puts  of  his  inven 
tiou.  The  rule  was  granted  simply  upon  the  objection  that  the  patentee  had  claimed 
as  b  part  of  Ids  invention,  the  com poi ii id  apron  which  was  alleged  to  be  the  invention 

of  Shaw,  and  the  longitudinal  guides  invented  by   Milner.      \xid  the  que  ti 

whether,  having  so  claimed  these  two  things,  they  form  any  important  parts  oi  the 
invention  for  which  the  patent  has  been  obtained.  The  main  object  and  design  of 
the  patentee  were  the  obtaining  a  long,  even,  and  uniform  bat,  suitable  to  be  made 
into  commercial  ends  or  pieces  of  cloth.  Tin-  patentee,  in  his  specification,  after 
describing  the  double  or  compound  revolving  apron,  thus  refers  to  thai  which  is 
called  Shaw's  suggestion.  "As  in  many  manufacturing  premises,  these  two  long 
extended  aprons  could  not  be  bo  conveniently  used,  for  wanl  of  room,  I  a times 
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extend  them  backwards  and  forwards,  and  even  with  several  aprons,  as  shewn  (in  the 
drawings)  at  figures  6,  7,  and  8,  or  perpendicularly  up  and  down,  where  only  two  are 
required,  as  shewn  at  figures  9  and  10."  This  is,  obviously,  a  mere  matter  of  con- 
venience suggested  to  and  adopted  by  the  inventor.  It  would  be  difficult  to  define 
how  far  the  suggestions  of  a  workman  employed  in  the  construction  of  a  machine  are 
to  be  considered  as  distinct  inventions  by  him,  so  as  to  avoid  a  patent  incorporating 
them  taken  out  by  his  employer.  Each  [575]  case  must  depend  upon  its  own  merits. 
But,  when  we  see  that  the  principle  and  object  of  the  invention  are  complete  without 
it,  I  think  it  is  too  much  that  a  suggestion  of  a  workman,  employed  in  the  course  of 
the  experiments,  of  something  calculated  more  easily  to  carry  into  effect  the  concep- 
tions of  the  inventor,  should  render  the  whole  patent  void.  It  seems  to  me  that  this 
was  a  matter  much  too  trivial  and  too  far  removed  from  interference  with  the  principle 
of  the  invention,  to  produce  the  effect  which  has  been  contended  for.  If  that  be  so 
with  respect  to  the  suggestion  made  by  Shaw,  much  more  is  it  so  as  to  that  made  by 
Milner,  which  does  not  appear  to  have  been  altogether  adopted.  For  these  reasons, 
I  am  of  opinion,  that  the  rule  should  be  discharged. 

Maule,  J.  I  also  think  the  rule  which  has  been  granted  in  this  case  should  be 
discharged.  Two  portions  of  the  invention  described  in  and  claimed  by  Williams's 
specification,  are  said  not  to  have  been  his  invention,  viz.  the  suggestions  made  by 
Shaw  and  by  Milner.  With  respect  to  the  suggestion  of  the  latter,  it  certainly 
tended  to  something  essential  to  the  carrying  out  of  the  main  object  which  the 
patentee  had  in  view,  viz.  the  transverse  distension  of  the  compound  apron.  The 
inventor  having  intended  to  produce  the  same  effect  by  other  means,  the  suggestion 
of  Milner  to  substitute  longitudinal  guides  for  the  pulley  guides,  was  a  mere  variation 
in  the  mode,  which  might  well  be  adopted  without  vitiating  the  patent.  But  the 
evidence  does  not  raise  the  question  ;  for,  that  which  Williams  adopted  was  not 
Milner's  recommendation  ;  he  having  used  a  guide  with  a  square  shoulder,  instead  of 
a  grooved  or  rounded  one,  as  suggested  by  Milner,  and  having  substituted  a  selvage 
of  leather  for  one  of  cord.  As  to  Shaw's  suggestion,  that  was  of  a  matter  much  less 
essential  than  that  of  Milner  :  it  was  a  mere  mode  of  arranging  the  compound  apron, 
[576]  which  would  be  very  convenient  in  some  premises.  At  the  trial,  the  learned 
judge  told  the  jury  that,  in  his  opinion,  both  these  suggestions  were  mere  subordinate 
improvements,  accessory  to  the  main  principle  of  the  invention,  and  tending  to  carry 
it  out  more  conveniently,  and  therefore  such  as  the  patentee  had  a  right  to  adopt  and 
to  embody  in  his  specification  ;  and  he  left  it  to  the  jury  to  say  whether  or  not 
"Williams  was  the  inventor  of  that  which  he  claimed.  A  judge,  undoubtedly,  has  no 
right  to  state  his  own  assumptions  of  fact  to  the  jury,  as  matters  of  law  :  but  he  has 
a  right  to  give  his  opinion,  and  it  is  his  duty  to  do  so  ;  and,  unless  the  jury  are  misled 
by  what  he  says,  there  is  no  reason  for  granting  a  new  trial.  I  think  that,  if  the  jury 
in  this  case  had  come  to  a  different  conclusion,  they  would  have  done  wrong.  As  well 
might  the  man  who  first  suggested  the  sliding  tubes,  assert  himself  to  have  been  the 
inventor  of  an  essential  part  of  the  telescope.  This  case  may  be  rightly  determined 
without  the  assistance  of  the  doctrine  of  Bloxam  v.  Elsee,  to  which  it  is  by  no  means 
opposed. 

Cresswell  J.  I  agree  with  my  lord  and  my  brother  Maule,  that  this  rule  should 
be  discharged.  The  improvement  claimed  by  Shaw  was  something  clearly  and  palp- 
ably subordinate  to  the  invention  of  the  patentee.  The  object  was  to  obtain  a  bat 
of  an  even  and  sufficient  thickness,  and  of  sufficient  length,  to  be  felted  into  cloth  fit 
for  commercial  purposes.  The  patentee  had  obtained  a  bat  sufficiently  even  and  of 
sufficient  substance,  and  he  ascertained  that,  by  extending  the  compound  apron,  he 
could  obtain  the  required  length.  The  suggestion  of  Shaw  was  of  a  mere  mode  of 
using  the  extended  apron  in  a  more  compact  and  convenient  form.  I  quite  accede  to 
the  doctrine  laid  down  in  Bloxam  v.  Elsee,  which  was  adopted  by  my  brother  Erie  at 
the  trial.  He  took  it  for  granted  that  this  was  something  sub-[577]-ordinate  to  the 
principal  invention  :  and  it  was  not  suggested,  on  the  part  of  the  defendant,  that  the 
evidence  did  not  bear  that  out :  indeed,  there  was  no  ground  for  making  any  such 
suggestion.  The  same  observations  will  apply  to  the  longitudinal  guides,  the  adoption 
of  which  appears  to  have  been  recommended  by  Milner.  If  the  verdict  had  been  the 
other  way,  it  would,  in  my  opinion,  have  been  quite  wrong. 

Erle  J.  I  am  of  the  same  opinion.  In  speaking  of  the  suggestions  of  Shaw  and 
of  Milner,  I  used  the  same  form  of  expression,  telling  the  jury,  that,  in  my  opinion, 
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the  improvements  suggested  by  each  of  those  parties  were  such  subordinate  matters 

as  the  patentee  was  at  liberty  to  embody  in  his  specification  ;  leaving  it  to  the  jury  to 
form  their  own  conclusion  from  the  evidence  which  they  had  heard.     This  was  not 
laying  down  any  principle  of  law;  but  merely   making  a  very  direct  statement  of 
opinion  upon  the  facts. 
Rule  discharged. 

[578]    Burgess  v.  Gray.     May  5,  1845. 

[S.  C.  14  L.  J.  C.  P.  184.     Referred  to,  Barker  v.  Herbert,  [1911]  2  K.  B.  639.] 

B.,  the  owner  and  occupier  of  premises  adjoining  the  highway,  employed  C.  to  make 
a  drain  therefrom  to  communicate  with  the  common  sewer.  In  the  performance  of 
this  work,  the  workmen  employed  by  C.  placed  gravel  on  the  highway  :  in  con- 
sequence of  which  A.,  in  driving  along  the  road,  sustained  personal  injury.  Before 
the  accident  the  dangerous  position  of  the  heap  was  pointed  out  to  B.,  who  promised 
to  remove  it.  ('.  had  the  sole  management  of  the  work,  and  employed  and  paid  D. 
to  carl  away  part  of  the  rubbish,  at  a  certain  price  per  load,  and  had  charged  A.  in 
his  hill  with  the  sum  so  paid  : — Held,  that  B.  was  liable  to  A.,  in  case. 

Case.  The  declaration  stated  that  the  defendant,  before  and  at  the  time  of  com- 
mitting the  grievance  thereinafter  mentioned,  was  possessed  (a)1  of  certain  houses,  &C 
situate  and  being  near  to  and  adjoining  a  certain  street  and  highway  in  the  count)' 
of  Middlesex  ;  which  street  and  highway,  at  the  time  of  the  committing  of  the  said 
grievance,  was,  and  from  thence  had  been,  and  still  was,  a  common  public  street  and 
highway  for  all  persons  to  go,  return,  pass,  and  repass  on  foot,  andjiy  and  with  horses 
and  carriages,  at  all  times  of  the  year,  at  their  free  will  and  pleasure  :  yet  the  defen 
danl,  well  knowing  the  premises,  whilst  he  was  so  possessed  of  the  said  houses,  Ac., 
on,  At.  aforesaid,  wrongfully  and  unjustly  put  and  placed,  and  caused  to  be  put  and 
placed,  in  a  large  heap,  divers  large  quantities  of  earth,  gravel,  materials,  dirt,  and 
rubbish  in  and  upon  the  said  highway,  and  near  to  the  said  houses,  &c,  and  wrong 
fully  and  injuriously  kept  and  continued  the  same  therein  and  thereon  in  such  heap 
and  mound,  unt  il  the  happening  of  the  injury  thereinafter  mentioned,  and  thereby  and 
therewith  greatly  obstructed  the  said  highway;  by  means  of  which  premises,  after- 
wards, to  wit,  on,  Ac.  aforesaid,  a  certain  carriage,  to  wit,  a  chaise  cart,  of  I  he  plaint  ill', 
ot  great  value,  to  wit,  of  the  value  of  1501.  with  a  horse  then  drawing  the  same,  in 
which  the  plainliir  was  then  lawfully  riding  and  driving  in  and  along  the  [579]  said 
highway,  was  driven  upon  and  against  the  said  heap,  and  the  plaintill'  was  then 
violently  thrown  from  ami  out  of  his  said  carriage  to  and  upon  the  ground  there; 
that  the  said  horse  was,  by  means  of  the  premises,  then  greatly  seared  ami  frightened, 
and  thereby  then  ran  away  with,  and  overturned,  the  said  carriage  of  the  plaintill', 
and  the  same  was  thereby  then  broken  to  pieces,  damaged,  and  destroyed  ;  and  that 
by  means  of  such  several  premises  one  of  the  legs  of  the  plaintill'  was  fractured, 
and  lie  became  and  was  greatly  hurt,  bruised,  ana  wounded,  Ac.,  and  BO  continued 
for  a  long  time,  to  wit,  from  thence  hitherto,  during  all  which  tune  the  plaintill' 
thereby  suffered  and  underwent  great  pun,  and  was  prevented  from  attending  to.  or 
working  at   his  trade  of  a  paper-stainer,  and  from   performing  and   transacting  his 

Other  law  till  and  necessary  all'air.s  and  business  by  In  tit  to  be  performed  and  transacted, 

and  thereby  lost  great  gains  which  he  might,  and  otherwise  would,  have  acquired; 

that   the    plaintill',   liy  means  of    the  premises,  became  and   was  and    still    i      greatlj    ainl 

permanently  injured  in  his  health,  and  lamed,  and  also,  by  means  of  the  prei .  I  lie 

plaintill'   was    obliged    to,  and    did    ueee^aiilv,  expend  div  er.s  i .  ..      and   ineii  r  di  v  crs 

debts,  in    the  whole   amounting   to  a  large  sum,  to  wit,   1001.,  in  and  about   endeavour 
ing  to  be  cured  of    I  lie   Bald    wound-,  &C,  8 !Casi d  as  aforesaid,  and  in  and    almiil 

repairing  I  he  damage  d ■  to  his  said  carnage  as  aforesaid ;  and  thai  the   aid  carriage 

became  and   was,  by  means  oi   the  premises,  for  a  long  time,  to  wit,  from  thence 

hitherto,  of  no  use  or  value  to  the  plaintill',  and   wax  and  is,  by  means  of   the  premi   6 

great  ly  depreciated  in  \  alue. 

The  defendant  pleaded,  not  guilty  (a)*. 

(a;1  This  allegation  is  mil  traversed. 

{<*)-  By  this  plea  as  well  the  defendant     po        ion  of  the  houses,  la  all  other  matters 
of  inducement,  were  admitted, 
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The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sit-[580]-tings  at  Westminster 
after  Michaelmas  term  last.  The  facts  that  appealed  in  evidence  were  as  follow  : — 
The  defendant  was  a  proprietor  of  newly  erected  houses  in  the  Cambridge  Heath  road, 
near  to  the  Mile  End  turnpike  ;  which,  however,  had  been  built  for  him  by  one 
Palmer,  and  were  in  the  occupation  of  his  tenants.  In  forming  a  drain  from  some 
premises  (also  belonging  to  the  defendant)  at  the  back  of  the  new  houses  to  the 
common  sewer  under  the  road,  Palmer,  by  his  servants,  caused  a  quantity  of  earth 
and  gravel  to  be  deposited  on  the  left-hand  side  of  the  road  leading  to  London.  The 
drain  being  finished,  Palmer  employed  a  person  to  cany  away  the  earth  and  rubbish  ; 
but  the  party  so  employed  left  a  portion  of  it  on  the  highway  ;  and  the  plaintiff  and 
a  friend,  on  their  way  to  Loudon,  on  the  evening  of  Sunday,  the  28th  of  July  last,  in 
a  chaise-cart  belonging  to  the  former,  ran  upon  the  heap  so  left  on  the  road,  and 
the  plaintiff  was  thrown  from  the  cart,  and  sustained  the  injury  complained  of  in  the 
declaration. 

The  only  evidence  tending  to  shew  that  the  defendant  had  personally  interfered 
in  the  matter, — besides  the  fact  of  his  having  applied  to  the  commissioners  for  leave 
to  break  into  the  sewer, — was  that  of  Barker  a  policeman,  who  was  called  as  a  witness 
on  the  part  of  the  plaintiff,  and  who  stated  that,  upon  observing  the  heap  left  on  the 
road  side  opposite  the  defendant's  premises,  he  called  the  defendant's  attention  to  it, 
and  told  him  it  must  be  taken  away  ;  whereupon  the  defendant  said  he  would  remove 
it  as  soon  as  he  could  ;  and  that,  after  the  accident  had  happened,  he  told  the 
defendant  that  it  was  occasioned  by  the  rubbish  left  upon  the  road,  upon  which 
the  defendant  said  he  had  several  witnesses  to  prove  that  it  occurred  through  the 
plaintiff's  own  carelessness. 

On  the  part  of  the  defendant  it  was  shewn  that  the  heap  had  been  considerably 
increased  by  oyster-[581]  shells,  &c,  deposited  thereon  by  strangers.  And  Palmer, 
the  builder,  stated  that  he  had  the  entire  control  and  sole  management  of  the  work  ; 
that  he  employed  and  paid  the  person  who  carted  away  about  three  loads  of  the 
rubbish,  at  a  certain  price  per  load;  and  that  the  sum  so  paid  had  been  charged  by 
him  to  the  defendant.  Several  witnesses  were  called  for  the  purpose  of  shewing  that 
the  plaintiff  was,  at  the  time  of  the  accident,  driving  in  a  reckless  manner,  and  that 
there  was  sufficient  light  at  the  spot,  and  ample  room  to  enable  the  plaintiff'  to  avoid 
the  obstruction  provided  he  had  exercised  ordinary  care  :  and  it  was  contended,  on 
the  authority  of  Buiierfield  v.  Forrester  (a),  that  the  plaintiff  was  so  far  contributory  to 

(a)  11  East,  60.     As  to  this  case  vide  1  Maun.  &  Gr.  571-57  I. 

"  If  a  man  puts  logs  of  wood,  sparsim  in  a  highway,  and  suffers  them  to  continue 
there  for  two  months,  or  other  such  long  time,  though  a  man  may,  with  great  care, 
and  in  the  day,  pass  safely,  yet  if  I  ride  in  the  way,  not  perceiving  the  logs,  and  my 
horse  stumbles  upon  the  logs,  whereby  he  falls  and  throws  me,  by  which  means  I 
receive  any  damage  (scilicet,  several  wounds,  as  the  case  was),  I  may  have  an  action 
upon  the  case  against  him  for  this  special  damage  received,  though  this  laying  of  logs 

in  the  way  be  a  common  nuisance."      Hill.  15  Jac.  B.  P.  adjudged  between  

and .     1  Roll.  Abr.  88,  translated,  1  Yin.  Abr.  554,  Xusance  (X.  b.  2),  pi.  2. 

"If  A.,  seised  of  a  waste  adjacent  to  a  highway,  digs  a  pit  in  the  waste  within 
thirty -six  foot  of  the  way,  and  the  mare  of  B.  escapes  into  the  waste,  and  falls  into  the 
pit,  and  there  dies,  yet  B.  shall  not  have  any  action  against  A. ;  because  the  making 
of  the  pit  in  the  waste,  and  not  in  the  highway,  was  not  any  wrong  to  B  ,  but  it  was 
the  default  of  B.  himself  that  his  mare  escaped  into  the  waste."  Pasch.  5  Jac.  B.  K. 
between  Blith  ami  Topham,  adjudged.  1  Poll.  Abr.  88,  translated  1  Yin.  Abr.  555, 
Nusance  (N.  b.  2),  pi.  4.  According  to  the  report  of  the  same  case  in  Cro.  Jac.  158, 
pi.  11,  "it  was  adjudged  upon  the  declaration,  and  not  upon  the  verdict,  that  the  bill 
should  abate ;  for,  when  the  mare  was  straying,  and  he  shews  not  any  right  why  his 
mare  should  be  in  the  said  common,  it  was  no  wrong  to  him,  and.  though  his  mare 
fell  in,  he  has  no  remedy,  and  so  it  is  damnum  absque  injuria."  S.  P.  arg.  MiichU  v. 
Alestree,  1  Vent.  295. 

And  see  Kh<i/>j>  v.  Salsbury,  2  Campb.  500  :  Smith  v.  Dobson,  3  Mann.  &  Gr.  59  ; 
Aldridge  v.  Great  Western  Railway  Company,  ib.  515;  Webb  v.  1'ikh,  (i  Mann.  &  Gr. 
196  ;  Millen  v.  Hawery,  Latch,  13,  Com.  Dig.  tit.  Pleader  (3  M.  31)'. 

In  BvMerfield  v.  Forrester,  the  court  of  King's  Bench  held,  tha'  one  who  is  injured 
by  an  obstruction  in  a  highway  against  which  he  fell,  cannot  maintain  an  action,  if  it 
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the  injury  of  which  he  complained,  as  fco  disentitle  him  to  maintain  an  action  for 
compensation.  It  was  further  submitted  that  the  defendant  was  not  liable  tor  the 
negligence  of  Palmer,  he  not  being  the  servant  of  the  [582]  defendant  in  a  sense  that 
would  render  the  latter  responsible,  in  law,  for  Palmer's  acts. 

His  lordship  summed  up  the  evidence  to  the  jury,  and  told  them  that,  if  they 
thought  the  defendant  had  completely  parted  with  all  control  over  the  work  to  Palmer, 
he  could  not  be  held  responsible  for  the  injury  [583]  done  to  the  plaintiff  by  Palmer's 
negligence  ;   but,  that,  if  he  had  himself  exercised  any  control,  he  was  liable. 

To  this  direction  the  counsel  for  the  defendant  excepted  on  two  grounds — Hist, 
that  there  was  no  evidence  of  any  order  or  direction  by  the  defendant  for  placing  the 
rubbish  on  the  road — secondly,  that,  inasmuch  as  Palmer,  the  person  employed  to 
make  the  drain,  did  not  stand  in  the  relation  of  a  servant  to  the  defendant,  the  latter 
was  not  responsible  for  his  acts.  The  exceptions,  however,  were  afterwards  aban- 
doned (a),  and  leave  was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  either  objection  was  well  founded. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  451. 

Byles,  Serjt.,  in  Hilary  term  last,  pursuant  to  the  leave  reserved  to  him,  obtained 
a  rule  nisi  to  enter  a  nonsuit,  on  the  grounds  urged  at  the  trial.  He  referred  to  Bush 
v.  si,  tuniiiit  (A),  Sly  v.  Edgley  (6  Esp.  X.  P.  G.  G),  IAttledale  v.  Lord  Lonsdale (2  EL  Blac. 
i'!>!)),  Laugher  \.  Pointer  (5  E  A  C.  549,  8  D.  &  R  556),  Quarmam  v.  Burnett  (6  M.  & 
W.  4!)'.)),  Randleson  v.  Murray  (8  Ad.  &  E.  109,  :i  N.  A  P.  239),  Rapson  v.  Oubiti  (9  M. 
.V  W.  710),  ami  MilUgan  v.  Wedge  (P.'  Ad.  A  E.  737,  4  P.  A-  I).  714),  and  contended 
that  t  he  doctrine  laid  down  in  the  three  fir.st-[584]-mentioned  cases  had  been  materially 
narrowed  by  the  rule  suggested  by  liittledale,  .1.,  in  Laugher  v.  Pointer,  and  which  was 
adopted  by  the  court  of  Exchequer  in  (Jii'inmtii  v.  Burnett. 

Talfourd,  Serjt.  (with  whom  were  IVauock  and  Bramwell),  now  shewed  cause. 
This  ease  may  be  disposed  of  without  considering  whether  the  decision  in  Bush  v. 
Steinman  is  now  law  or  not.  It  has  never  yet  been  held,  that,  where  the  proprietor 
of  fixed  property  employs  persons  to  do  work  upon  it,  and  they,  in  the  course  of  the 
performance  of  that  work,  commit  a  nuisance  on  the  highway  which  occasions  a 
personal  injury  to  a  third  person,  the  employer  is  not  responsible  for  the  consequences. 
On  the  contrary,  in  the  cases  of   Bush  v.  Steinman,  Sly  v.  Edgley,  and  Randleson  v. 

appeal-  that  he  was  riding  with  great  violence  and  without  using  ordinary  care,  by  the 
exercise  of  which  he  might  have  seen  and  avoided  the  obstruction.     The  principle 

upon  which  the  decision  proceeded  seems  to  '»■  that  want  of  can'  in  respect  of  the 

probability  of  injury  to  others  fr< iding  fast  through  a  public  street,  is  tantamount 

to  want  of  e,ivr  iii  avoiding  that  which  might  be  injurious  lo  the  party  himself.  If 
the  plaintiff  had  been  riding  over  his  own  field,  remote  from  any  footpath,  ;it   the  rale 

of  twenty  miles  an   hour,  it  would   probably  not    have   been  contended  that   he  was 

chargeable  with  want  of  care  ;  and    if   his   horse   had  been  killed  by  falling  into  a   pit 

wrongfully  dug  in  that  field  by  a  stranger,  i:   would  hardly  have  been  doubted  that 

sueh  stranger  would  be  responsible  for  the  injury.  But,  according  to  the  dicta  in 
Bidterfield  v.  Forrester,  there  would  appear  to  be  no  remedy  against  a  person  who  had 
dug  a  pit  in  a  highway;  if  the  party  injured  was  riding  at  a  pace,  which,  in  respect  of 
Borne  collateral  matter,  Mas  improper,  or  if  his  servant  came  in  contact  with  an  obstruc- 
tion, in  consequence  of  trotting  a  horse,  which  he  had  been  directed  to  walk,  or  oi 

riding  through  street  A.  when  his  orders  had  been  to  go  through  street    i '., 

The  rule  is  more  cautiously  laid  down  by  Bayley,  It.,  in  Vermall  v.  Qarner,  3  Tyrwh. 

85,  I  Cr.  &  M.  21,  that  the  plaintiff  could  not  r iver,  if  his  ship  were  in  anj  degree 

in  fault,  in  not  endeavouring  to  proven)  the  collision.  And  see  Aston  \.  Heaven, 
■l  Esp.  X.  I'.  ('.  .■.:;:;;  Cruden  \.  Fentkam,  ib.  685;  Clay  \.  //'.*"■/,  :<  lisp.  X.  P.  C.  H  ; 

Vanderplamk  v.  Miller,  M I.  A-  Mai.  169;  Bridgt  \.  Grand  Junction  Railway  Company, 

3M.  &W.  244,  6  Dowl,  P.  0.  340;  Flown  v.  Adam,  2  Taunt  314. 

('/)  Qusere,  whether  tl sception  would  not  have  I a  stronger  if  taken  for  the 

plaintiff    that  the  defendant  could  not  relieve  himself  from  responsibility,  on  account 

of  the  acts  of  a  builder  employed  and  set   in  motion  by  him  upon  his  own  premises,  by 

abstaining  from  exercising  any  control  over  the  acts  oi  that  builder,  it  being  admitted 

on  the  record  that  the  defendant  ■   i  ssed  of  the  house  upon  which  Palmer  was 

employed  by  him.       Vide  siipr;i,  578  ("). 

(4)  1  Bos.  &  Pul.  404.     And  see  Martin  \.  Tmperley,  4  Q.  1'..  298 
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Murray  (8  Ad.  &  E.  209,  3  N.  &  P.  239),  the  occupiers  of  land  or  buildings  were  held 
responsible  for  acts  of  others  than  their  servants,  done  upon  (vide  infra,  586,  n.),  or 
near,  or  in  respect  of,  their  property.  In  Bandleson  v.  Murray,  the  defendants,  who 
were  occupiers  of  a  bonded  warehouse,  engaged  a  master-porter  to  lower  and  convey 
■a  barrel  of  flour  from  their  warehouse:  the  master-porter  engaged  a  master-carter : 
and  both  of  them  attended  with  their  men.  During  the  process  of  lowering  it  from 
the  warehouse,  the  barrel  fell  and  injured  the  plaintiff,  owing  to  the  defectiveness  of 
a  rope  furnished  by  the  master-porter :  and  the  defendants  were  held  to  be  liable. 
Lord  Denman  there  observed:  "It  makes  no  difference  whether  the  defendants 
employed  people  of  their  own  to  move  their  goods,  or  procured  others  who  were 
likely  to  move  them  more  expertly,  and  left  it  to  their  superintendence."  The 
language  of  Littledale,  J.,  in  Law/her  v.  Pointer  (5  B.  &  C.  552,  564),  [585]  is  not 
inconsistent  with  that  decision.  After  referring  to  several  cases  shewing  how  far  the 
responsibility  of  a  man  for  acts  of  negligence  committed  by  servants  or  workmen 
employed  by  him  extends,  that  learned  judge  observes :  "  There  are,  however,  cases 
which  have  been  determined  upon  principles  not  altogether  consonant  to  what  I  have 
before  considered  are  those  upon  which  the  liabilities  of  parties  should  be  determined, 
where  persons  have  been  held  liable  for  the  negligence  of  individuals  who  were  not 
their  own  immediate  servants,  but  the  servants  of  agents  whom  they  had  employed 
to  do  their  work.  In  Bush  v.  Steinman,  the  owner  of  a  house  had  employed  a  surveyor 
to  do  some  work  upon  it :  there  were  several  sub-contracts,  and  one  of  the  workmen 
of  the  person  last  employed,  put  some  lime  on  the  road,  in  consequence  of  which  the 
carriage  of  the  plaintiff  was  overturned  ;  and  it  was  held  that  the  owner  of  the  house 
was  liable,  though  the  person  who  occasioned  the  injury  was  not  his  own  immediate 
servant.  So,  in  Sly  v.  Edgley,  a  person  had  employed  a  bricklayer  to  make  a  sewer, 
who  left  it  open  ;  in  consequence  of  which  the  plaintiff  fell  in  and  broke  his  leg.  The 
person  who  employed  the  bricklayer  was,  upon  the  principle  of  respondeat  superior, 
held  answerable  for  what  the  bricklayer  had  done.  These  cases  appear  to  shew,  that, 
in  these  particular-  instances,  the  owner  of  the  property  was  held  to  be  liable,  although 
the  injury  had  been  occasioned  by  the  negligence  of  contractors  or  their  servants,  and 
not  by  the  immediate  servants  of  the  owner."  "  But,"  continues  the  learned  judge, 
"  supposing  these  cases  to  be  rightly  decided,  there  is  this  material  distinction,  that 
there  the  injur)-  was  done  upon,  or  near,  and  in  respect  of,  the  property  of  the  defen- 
dants, of  which  they  were  in  possession  at  the  time.  And  the  rule  of  law  may  be, 
that,  in  all  cases  where  a  man  [586]  is  in  possession  of  fixed  property,  he  must  take 
care  that  his  property  is  so  used  and  managed  that  other  persons  are  not  injured  (a), 
and  that  whether  his  property  is  managed  by  his  own  immediate  servants,  or  by  con- 

(a)  In  Beaulieu  v.  Finglam,  P.  2  H.  4,  fo.  18,  pi.  6, — in  case  for  so  negligently 
keeping  his  fire  that  the  plaintiff's  houses,  and  his  goods  therein,  were  burnt, — 
Markham  (Justice  of  C.  P.)  says,  "  I  shall  answer  to  my  neighbour  for  him  who  enters 
my  house  with  my  leave  or  with  my  knowledge,  or  who  is  a  guest  with  me,  or  for  my 
servant,  if  he  or  any  of  them  does  any  thing,  as  with  a  candle  or  other  thing,  by  which 
doing  the  house  of  my  neighbour  is  burnt.  But  if  a  man  out  of  my  house,  against 
my  will,  puts  fire  into  the  straw  of  my  house  or  elsewhere,  whereby  my  house  is  burnt; 
and  the  houses  of  my  neighbours  are  burnt,  of  that  I  shall  not  be  bound  to  answer  to 
them,  Ac,  for  that  cannot  be  said  to  be  by  malfeasance  (male)  on  my  part,  but  against 
my  will." 

The  report  then  proceeds  thus: — "  Horneby  (King's  Serjt.).  This  defendant  is 
undone  and  impoverished  for  ever  if  this  action  be  maintained  against  him;  for  then 
twenty  other  such  suits  will  be  brought  against  him  upon  the  like  matter." 

"  Thirning  (Chief  Justice  of  C.  P.).  What  is  that  to  us  ]  It  is  better  that  he 
should  be  quite  undone  than  that  the  law  should  be  changed  for  him.  And  afterwards 
they  were  at  issue — that  the  house  was  not  burnt  by  means  of  the  defendant's  fire." 

Lord  Brooke  remarks,  that  no  objection  was  taken  to  this  issue  on  the  ground  of 
negative  pregnancy,  Bro.  Abr.  tit  Negative  Pregnant,  pi.  8. 

In  H.  33  6,  fo.  1,  pi.  3  (which  was  debt  against  the  marshal  of  B.  R.  for  the  escape 
of  persons  set  free  by  Jack  Cade),  Choke  (Serjt.  afterwards  C.  J.  of  C.  P.),  says,  "  If  a 
stranger  comes  into  my  house,  and  by  his  folly,  sets  it  on  fire,  so  that  other-  houses  of 
my  neighbours  are  burnt,  I  shall  not  be  charged  with  the  burning  of  my  neighbours 
houses."     Which  was  not  contradicted. 
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tractors  or  their  servants.  The  injuries  done  upon  laud  or  buildings  are  in  the  nature 
of  nuisances,  for  which  the  occupier  ought  to  be  chargeable  when  occasioned  by  any 
acts  of  persons  whom  he  brings  upon  the  premises.  The  use  of  the  premises  is  con- 
fined by  the  law  to  himself,  and  he  should  take  care  not  to  bring  persons  there  who 
do  any  mischief  to  others."  ','"'"'"""  v.  Burnett  determined  the  question  that  was 
left  undecided  by  the  case  of  Laugher  v.  Pointer.  In  ',"""'  [587]-»""<  v.  Burnett,  the 
owners  of  a  carriage  were  in  the  habit  of  hiring  horses  from  the  same  person,  to  draw 
it  for  a  day  or  a  drive,  and  the  owner  of  the  horses  provided  a  driver,  through  whose 
negligence  an  injury  was  done  to  a  third  party  ;  and  it  was  held  that  the  owners  of 
the  carriage  were  not  liable  to  be  sued  for  such  injury  :  and  that  it  made  no  difference, 
that  the  owners  of  the  carriage  had  always  been  driven  by  the  same  driver,  he  being 
the  only  regular  coachman  in  the  employ  of  the  owner  of  the  horses  ;  and  that  they 
had  always  paid  him  a  fixed  sum  for  each  drive  ;  and  that  they  had  provided  him  with 
a  livery,  which  he  left  at  their  house  at  the  end  of  each  drive,  and  that  the  injury  in 
question  was  occasioned  by  his  leaving  the  horses  while  so  depositing  the  livery  in 
their  house.  Parke,  B.,  in  delivering  the  judgment  of  the  court  in  that  case,  in 
affirmance  of  the  view  taken  by  Lord  Tenterden,  and  Littledale,  J.,  in  Laugher  v. 
Pointer,  excepts  the  case  now  under  consideration.  He  says  :  "  The  rule  of  law  may 
be,  that,  where  a  man  is  in  possession  of  fixed  property,  he  must  take  care  that  his 
property  is  so  used  and  managed  that  other  persons  are  not  injured  ;  and  that,  whether 
his  property  be  managed  by  his  own  immediate  servants,  or  by  contractors  with  them, 
or  their  servants.  Such  injuries  are  in  the  nature  of  nuisances  :  but  the  same  principle 
which  applies  to  the  personal  occupation  of  land  or  houses  by  a  man  or  his  family, 
does  not  apply  to  movable  chattels,  which,  in  the  ordinary  conduct  of  the  affairs  of 
life,  are  intrusted  to  the  care  and  management  of  others,  who  are  not  the  servants  of 
the  owners,  but  who  exercise  employments  on  their  own  account  with  respect  to  the 
Bftre  and  management  of  goods,  for  any  persons  who  choose  to  intrust  them  wit  h  t  hem." 
Here,  the  defendant  was  the  owner  of  property  adjoining  the  highway,  in  the  occupa- 
tion of  his  tenants  (</)  ;  [588]  the  work  which  gave  rise  to  the  nuisance  was  done  in 
respect  of  that  property;  the  earth  that  was  excavated,  belonged  to  the  defendant; 
he  was  charged  at  a  certain  rate  per  load  for  the  removal  of  that  portion  of  it  which 
was  removed  ;  if  any  person  had  carried  it  away  without  his  consent,  lie  might  have 
maintained  trespass  or  trover  in  respect  of  it.  Can  it  be  said,  that,  because  he  did 
not,  with  his  own  hands,  place  it  upon  the  highway,  lie  is  not  responsible  for  the 
consequences,  seeing  that  the  act  was  done  with  his  knowledge  and  for  his  benefit.' 
Besides,  there  was  ample  evidence  that  it  was  kept  and  continued  there  with  his 
assent. 

Byles,  Serjt.,  in  support  of  his  rule.  There  was  no  evidence  of  any  personal 
interference  by  the  defendant,  or  of  any  direction  given  by  him,  for  placing  the 
rubbish  on  the  road,  or,  it  having   been   so   placed,  for   leaving   it    there:   and,  if   there 

had  been  any  such  evidence,  the  case;  ought  to  have  been  differently  submitted  to  the 
jury.     It  was  proved  thai  the  placing  of  il  there,  was  the  act  of  Palmer  or  his  servants : 

and  no  mere  non-feasance  on  the  defendant's   part,  would   render  him   liable   for   their 

pot       The  circumstance  of  his  having  promised  to  re ve  it,  when  spoken  to  upon 

the  subject  by  the  policeman,  was  no  evidence  thai  he  placed  it  where  il  was,  or  lh.it 
it  was  so  placed  under  circumstances  which  rendered  him  liable  to  remove  it. 
[Tindal,  C.  J.  It  was  some  evidence  of  adoption  of  the  acl  of  his  agent.]  The  only 
quest  ion  is,  whether  the  relation  between  the  defendant  and  Palmer  was  suoh  as  to 

render  the  former  liable  for  the  acts  of  the  latter.      If  a   man    be   in  all  Cases  liable  for 

the  acts  of  sub-agents,  he  may  incur  *cr responsibility  without  having  any  remedj 

over.     Bush  v.  Steinman,  so  far  as  it  is  applicable  to  this  case,  is  uot  law  at  the  present 

day.    The  doctrii f Quarman  v.  Burnett  clearly  exonerates  this  defendant.     Randleson 

v.  Murray  [589]  and  Milligan  v.  Wedgt  were  cases  of  negligent  use  of  the  party's  own 
property.     In  11'ininhtdtom  v.  Wright  (10   M.  &    W.    109),  A.  contracted  with   the 

postmaster-general  to  provide  a  mail  coach  to  convey  the  mail-bags  along  0  certain 
line  of  road  ;   and   l>.  and  others  also  colli  railed   to  horse  I  he  coach  along  t  he  same  line  : 

B.  and  his  co-contractors  hired  C.  to  drive  the  coach:  and  it  was  held  that  ('.could 
not  maintain  an  action  against  A.,  for  an  injury  sustained  by  him  while  driving  the 
coach,  by  its  breaking  down  from  latent  defects  in  its  construction,      Thai    08  6    ihews 

(<t)   A  fortiori,  if  in  his  own  possession,  supra,  .">7'J,  n. 
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that  the  defendant  here  could  have  had  no  remedy  over  against  Palmer,  or  against  a 
sub-contractor  employed  by  him,  for  want  of  privity.  [Cresswell,  J.  That  case  has 
very  little  application  here.  The  argument  on  the  part  o'f  the  plaintiff  is,  that  the 
defendant  is  responsible  for  his  own  act,  not  for  the  negligence  of  Palmer.]  The 
rule  is  well  laid  down  in  the  judgment  in  Quarmam  v.  Bwmett:  "Upon  the  principle 
that  qui  facit  per  alium,  facit  per  se,  the  master  is  responsible  for  the  acts  of  his 
servant  ;  and  that  person  is  undoubtedly  liable  who  stood  in  the  relation  of  master  to 
the  wrong-doer — he  who  had  selected  him  as  his  servant,  from  the  knowledge  of,  or 
belief  in,  his  skill  and  care,  and  who  could  remove  him  for  misconduct,  and  whose 
orders  he  was  bound  to  receive  and  obey ;  and  whether  such  servant  has  been 
appointed  by  the  master  directly,  or  intermediately  through  the  intervention  of  an 
agent  authorised  by  him  to  appoint  servants  for  him,  can  make  no  difference.  But 
the  liability  by  virtue  of  the  principle  of  relation  of  master  and  servant,  must  cease 
where  the  relation  itself  ceases  to  exist :  and  no  other  person  than  the  master  of  such 
servant  can  be  liable,  on  the  simple  ground  that  the  servant  is  the  servant  of  another, 
and  his  act,  the  act  of  another ;  consequently,  a  third  person  [590]  entering  into  a 
contract  with  the  master,  which  does  not  raise  the  relation  of  master  and  servant  at 
all,  is  not  thereby  rendered  liable ;  and,  to  make  such  person  liable,  recourse  must  be 
had  to  a  different  and  more  extended  principle,  namely,  that  a  person  is  liable,  not 
only  for  the  acts  of  his  own  servant,  but  for  any  injury  which  arises  by  the  act  of 
another'  person  in  carrying  into  execution  that  which  that  other  person  has  contracted 
to  do  for  his  benefit.  That,  however,  is  too  large  a  position."  [Cresswell,  J.,  referred 
to  M'Laughlin  v.  Pryar  (4  Mann.  &  Gr.  48,  4  Scott,  N.  E.  655).] 

TiNDAL,  C.  J.  The  only  question  in  this  case  is,  whether  there  was  any  evidence 
to  leave  to  the  jury.  The  matter  left  for  the  consideration  of  the  jury  on  this  declara- 
tion was,  whether  or  not  the  defendant  wrongfully  put  and  placed,  or  caused  to  be 
put  and  placed,  in  a  large  heap  or  mound,  great  quantities  of  earth,  gravel,  &c,  upon 
a  certain  highway,  and  so  caused  the  accident  of  which  the  plaintiff  complains.  I 
think  there  was  evidence  to  leave  to  the  jury  in  support  of  that  charge.  If,  indeed,  this 
had  been  the  simple  case  of  a  contract  entered  into  between  Gray  and  Palmer,  that  the 
latter  should  make  the  drain  and  remove  the  earth  and  rubbish,  and  there  had  been 
no  personal  superintendence  or  interference  on  the  part  of  the  former,  I  should  have 
said  it  fell  within  the  principle  contended  for  by  my  brother  Byles,  and  that  the 
damage  should  be  made  good  by  the  contractor,  and  not  by  the  individual  for  whom 
the  work  was  done  (/<).  But,  upon  the  evidence,  the  matter  strikes  me  in  a  very 
different  light.  It  appeared  that  Palmer  had  contracted  to  make  the  drain ;  and, 
perhaps,  primil  facie,  it  would  be  his  duty  to  carry  away  the  earth  and  rubbish  :  but 
it  further  appeared  that  Palmer  had  charged  the  defendant  at  a  certain  rate  per  load 
for  [591]  the  removal  of  three  loads.  This  was  done  on  the  20th  of  July,  and  sufficient 
was  then  left  to  occasion  the  accident  that  happened  on  the  28th.  Then,  was  there 
no  evidence  of  personal  interference  on  the  part  of  the  defendant!  The  drain  was 
constructed  under  his  order  and  for  his  benefit.  He  it  was  that  applied  to  the  com- 
missioners of  sewers  for  leave  to  break  into  the  sewer.  And  there  was  the  conversa- 
tion with  Barker,  the  policeman,  before  the  accident,  when  the  defendant,  upon  being 
told  that  the  rubbish  ought  to  be  removed  out  of  the  road,  said  he  would  remove  it  as 
soon  as  he  could.  This  was  an  admission,  that  he  was  exercising  a  dominion  over  it. 
And,  after  the  accident  had  happened,  being  told  by  the  policeman  that  it  had  been 
occasioned  by  the  rubbish  so  improperly  placed  in  the  road,  the  answer  he  made  was, 
that  he  had  witnesses  to  prove  that  the  accident  had  not  been  occasioned  by  the 
rubbish,  but  by  the  plaintiff's  careless  and  reckless  driving.  All  this  is  evidence  that 
the  soil  was  placed  upon  the  road  with  the  defendant's  consent,  if  not  by  his  express 
direction.  I,  therefore,  think  the  case  is  taken  out  of  the  rule  in  Bush  v.  Steinman, 
which  is  supposed  to  be  inconsistent  with  the  later  authorities ;  and  that  it  is  brought 
clearly  within  the  principle  laid  down  by  the  court  of  Exchequer  in  Quantum  v. 
Burnett. 

For  these  reasons,  I  am  of  opinion  that  the  verdict  ought  to  stand. 

Coltman,  J.  I  am  of  the  same  opinion.  The' substantia]  question  to  be  con- 
sidered is,  whether  the  allegation  in  the  declaration — that  the  grievance  complained 
of  was  the  act  of  the  defendant, — was  made  out  by  the  evidence.     The  defence  set 

(//)  Vide  Bush  v.  Stemmtm,  supra,  585,  contrL 
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up  by  Gray  was,  that  he  had  employed  Palmer  to  do  the  work,  and  that  he  himseli 
did  not  personally  interfere.     That  naturally  called  for  the  expressions  of  the  Lord 

Chief  Justice  to  which  ex-[592]-ception  has  been  taken.  I  think  there  was  evidence 
enough  to  satisfy  the  jury  that  the  entire  control  of  the  work  had  not  been  abandoned 
to  Palmer.     There  clearly  is  no  ground  for  disturbing  the  verdict 

Cresswell,  J.  At  the  trial  a  bill  of  exceptions  was  tendered  upon  two  grounds: 
and  we  may  assume  that  these  are  also  the  grounds  of  objection  to  the  summing  up. 

The  first  matter  of  exception  was,  that  there  was  no  evidence  of  any  orders  or 
direction  by  Gray,  for  placing  the  rubbish  on  the  road.  That,  however,  clearly  is  not 
essential  to  the  maintenance  of  an  action  of  this  sort.  The  jury  might  infer,  from  the 
acts  of  the  defendant,  that  what  was  done  by  Palmer  was  sanctioned  and  adopted  by 
the  defendant. 

The  second  matter  of  exception  was,  that,  inasmuch  as  Palmer  did  not  stand  in 
the  relation  of  a  servant  to  the  defendant,  the  latter  was  not  responsible  for  his  acts. 
Unless  Palmer  had  the  entire  control  of  the  work,  there  was  abundant  evidence  to 
charge  the  defendant.  Palmer  was  employed  by  him  to  construct  the  drain.  No 
precise  contract  for  the  work  was  proved  :  nor  was  it  shewn  that  Palmer  was  employed 
to  do  the  work  personally,  the  mode  of  doing  it  being  left  to  his  judgment  and  dis- 
cretion. And  in  the  absence  of  evidence  to  shew  that  the  defendant  had  parted  with 
all  control  and  authority  in  the  matter,  it  must  be  assumed  that  he  adopted  all  that 
was  done  by  Palmer  in  carrying  on  the  work.  If  it  had  appeared  that  Palmer  had 
contracted  with  the  defendant  to  construct  the  drain  and  to  cart  away  the  rubbish, 
it  might  have  been  said  that  the  defendant  had  parted  with  all  control.  But,  far 
from  that,  the  evidence  is  that  the  defendant  paid  Palmer  for  the  carting  away  of 
a  portion  of  it.  Then,  when  remonstrated  with  by  the  policeman  for  leaving  the 
nuisance  [593]  on  the  highway,  the  defendant  promises  to  remove  it  as  soon  as  he 
can.  And,  when  the  accident  has  happened,  and  the  defendant  is  told  that  it  was 
occasioned  by  the  rubbish  being  left  there,  the  defendant  says  that  he  has  witnesses 
to  prove  that  it  was  occasioned  by  something  else.  I  think  there  was  abundant 
evidence  to  shew  that  the  defendant  at  least  sanctioned  the  placing  of  the  nuisance 
on  the  road,  and  therefore  that  he  is  responsible  for  the  consequences. 

Erle,  J.  I  am  of  the  same  opinion.  The  work  was  done  with  the  knowledge  of 
the  defendant,  and  under  his  superintendence,  and  for  his  benefit.  The  language  of 
tin-  defendant  was  cogenl  evidence  to  charge  him  :  he,  in  a  manner,  has  admitted  his 
liability.  He  clearly  would  be  liable  unless  he  had  parted  with  the  entire  control  to 
Palmer,  and  altogether  abstained  from  personal  interference  himself.  And  even  it 
the  defendant  had  parted  with  the  whole  control  to  Palmer,  I  am  at  a  loss  to  know 
why  he  should  no!  be  liable  jointly  with  Palmer  (a). 

Rule  discharged. 

[594]     Y.w.rv   ami  Others,  Assignees  of  Hate  and  Others,  v.  MANLEY. 

May  6,  1845. 

[S.  ('.  14  L  ■).  C.  P.  204;  9  Jur.  452.     See  DooUi  Chamd  v,  Ram  Kishm  Singh,  1881, 

L.  li.  8.  Ind.  App.  98.] 

A  li.  fa.  issued  against  B.     When  the  officer  went  to  B.'s  premises,  on  the   llili  "i 
duly,  to  execute  the   warrant,  he   found   a   man   in    DO     B     ton   on   behalf  of  trustees 

under  a  deed  of  assignment  executed  by  B.  for  the  benefit  of  his  creditors.     The 

(a)  Supposing  Gray  to  !»•  liable  as  a  joint  tort  feasor  with  Palmer,  he  could  not, 
if  sued  alone,  plead  thei joinder  of  Palmer,  either  in  abatement  or  in  bar.     According 

io  the  rule  laid  down  in  Bush  v.  Steinman,  the  remedy  would  be  either  against  the 
defendant,  the  employer  paramount,  or  against  the  immediate  wrong-doer,  the  party 
employed  paravaile      the  person  engaged    by  rainier   to   remove   the   nihbidi,  and   not 

against  the  mesne  agent,  Palmei  And,  according  to  the  case  of  Beaviieu  v,  Fmglam, 
supra  586,  n.,  the  defendant  would  have  been  liable  in  respect  of  hi>  possession  of  the 
premises. 

There  seems  to  be  no  objection  toa  joint  action  against  the  immediate  wrong-doei 

and  the  ultimate  principal,  where,  as  in  the  principal  case,  the  act  ol  Hie  inn liate 

wrong-doer  appears  to  be  such  as  would  not  subject  him  to  an  action  of  trespass, 
C.  P.  xin.— -li 
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officer  thereupon  retired  without  making  a  levy.  On  the  14th  a  fiat  issued  against 
B.,  under  which  he  was  duly  declared  bankrupt.  On  the  15th  of  August,  the 
officer  again  entered,  and  made  an  inventory  of  the  goods  on  the  premises,  asserting 
that  he  considered  himself  in  possession.  On  the  2nd  of  September,  the  assignees 
of  B.  paid  the  sum  claimed  under  the  writ,  in  order  to  prevent  the  sheriff  from 
proceeding  to  a  sale,  which  he  threatened  to  do : — Held,  that  the  assignees  were 
entitled  to  recover  back  the  money  so  paid,  in  an  action  for  money  had  and  received 
to  their  use  ;  and  that,  if  necessary,  it  must  be  assumed,  as  against  the  sheriff,  that 
he  was,  at  the  time,  in  possession  of  the  goods. 

Assumpsit  for  money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiffs, 
as  assignees  of  Bate  &  Co.,  bankrupts. 

Plea,  non  assumpsit. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  in  London  after  last  Easter 
term.  The  following  facts  appeared  : — Until  their  bankruptcy,  Bate  &  Co.  carried  on 
the  business  of  brewers  at  Rudgeley,  in  Staffordshire.  On  the  10th  of  July,  1844,  a 
writ  of  fi.  fa.  issued  upon  a  judgment  obtained  against  Bate  &  Co.  at  the  suit  of  one 
Garnston.  This  writ  was  sent  to  the  office  of  the  defendant,  the  sheriff  of  Stafford- 
shire, at  Stafford,  where  it  was  received  on  the  11th.  A  warrant  was  immediately 
granted  and  put  into  the  hands  of  an  officer,  who  went  with  an  assistant  to  the 
premises  of  Bate  &  Co.  for  the  purpose  of  levying  under  it.  Upon  arriving  there,  the 
officer  was  informed  that  Bate  &  Co.  had  that  clay  (the  11th  of  July)  executed  a  deed 
conveying  all  their  property  and  effects  to  trustees,  in  trust  for  the  benefit  of  their 
creditors.  The  officer  thereupon  forebore  to  make  any  actual  seizure;  but  said  that 
he  considered  himself  in  possession,  and  would  come  every  day  to  make  claim,  until 
he  knew  whe-[595]-ther  or  not  the  sheriff  would  interplead  ;  and  he  left  his  assistant 
with  the  warrant  at  Rudgeley.  On  the  14th  of  July,  a  fiat  in  bankruptcy  issued 
against  Bate  iv  Co.,  and  a  messenger  entered  and  remained  in  possession.  The  officer 
afterwards,  viz.  on  the  15th  of  August,  went  in  under  the  sheriff's  warrant,  and  made 
an  inventory  of  the  property,  breaking  open  a  cart-shed,  and  taking  out  a  waggon. 
On  the  2nd  of  September,  the  messenger  under  the  fiat  being  still  in  possession,  the 
assignees  sent  a  clerk  to  the  undersheriff's  office  at  Stafford,  to  inquire  whether  or  not 
the  sheriff' intended  to  sell:  and,  upon  the  undersheriff  saving  that  he  did,  the  clerk 
paid  the  amount  claimed  on  the  writ,  under  protest. 

On  the  part  of  the  defendant,  it  was  insisted  that  that  which  was  clone  on  the  11th 
of  July  amounted  to  a  seizure  :  but,  the  learned  judge  expressing  a  strong  opinion  to 
the  contrary,  it  was  then  contended  that  the  payment  was  voluntarily  made  by  the 
assignees,  with  full  knowledge  of  all  the  facts,  and  therefore  that  they  were  not  entitled 
to  recover'  back  the  money.  For  the  plaintiff's  it  was  submitted  that  the  payment  was 
not  voluntary,  but  was  made  for  the  purpose  of  releasing  the  property  from  a  sort 
of  duress. 

The  learned  judge  was  of  opinion  that  the  wrongful  seizure  of  the  goods  of 
another  does  not  amount  to  duress,  so  as  to  justify  a  voluntary  payment,  with  know- 
ledge of  all  the  facts,  in  order  to  obtain  their  release  ;  on  the  ground  that  the  owner 
of  the  goods  must  be  taken  to  know  his  legal  rights,  and  that,  if  they  are  invaded,  he 
has  his  remedy  by  action. 

A  verdict  was  taken  for  the  plaintiffs,  damages  3731.  6s.  9d.,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  the  action 
was  not,  under  the  circumstances,  maintainable. 

[596]  Talfourd,  Serjt.,  in  the  last  term,  obtained  a  rule  nisi  accordingly.  He 
referred  to  Lindon  v.  Hooper  (Cowp.  414),  Atlee  v.  Backhouse  (3  M.  &  W.  63.3),  Parker 
v.  The  Gnat  Western  Railway  Company  (7  Mann.  &  Gr.  253,  7  Scott,  N.  R.  835),  and 
Lackington  v.  Elliott  (7  Mann.  &  Gr.  538,  8  Scott,  N.  R.  275). 

Sir  T.  "Wilde,  Serjt.  (with  whom  was  J.  P.  Wilde),  now  shewed  cause.  The  under- 
sheriff  having  obtained  the  money  under  the  pressure  of  a  threat  to  sell  the  property, 
what  pretence  can  there  be  for  saying  that  the  payment  was  voluntary  1  The  case  of 
Lindon  v.  J/i«,jirr  (Cowp.  414)  has  no  application.  It  was  there  held  that  an  action  of 
this  sort  would  not  lie  to  recover  back  money  paid  for  the  release  of  cattle  taken 
damage  feasant,  though  the  distress  were  wrongful  :  but  that  was  so  held  expressly 
upon  the  ground  that  it  was,  in  the  opinion  of  the  court,  an  inconvenient  form  of 
action  in  which  to  try  a  question  of  that  nature.     The  general  principle,  however,  is 
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perfectly  clear,  and  is  well  settled  by  a  variety  of  cases.  In  Barrett  v.  The  Stockton 
and  Darlington  Railway  (2  Mann.  &  Gr.  134,  2  Scott,  X.  R.  :i.'17).  and  Parker  \.  Tin 
Great  Western  Railway  Company  (7  Mann.  &  Gr.  253,  7  Scott,  X.  II.  835),  money  paid 

fur  t lie  purpose  of  inducing  the  defendants  to  perform  a  duty  which  they  otherwise 
refused  to  perform,  and  the  non-performance  of  which  would  have  occasioned  incon- 
venience and  loss  to  the  plaintiffs,  was  held  to  lie  recoverable  hack  in  an  action  for 
money  had  and  received.  Another  class  of  eases  (within  which  the  present  ranges 
itself)  is,  where  one  is  in  possession  of  property  of  another  who  has  ground  for 
believing  that  he  will  sustain  inconvenience  or  loss  unless  he  obtains  its  release  by 
complying  with  an  extortionate  demand.  Thus,  in  Hills  v.  Street  (5  Bingh.  :S7,  2  M. 
&  P.  96),  a  tenant  distrained  upon  for  rent,  re-[597]-quested  the  broker  not  to  proceed 
to  sale,  and  engaged,  in  consideration  of  forbearance,  to  pay  the  broker's  charges: 
time  was  given,  and  the  charges  paid,  but  the  tenant  objected  to  the  amount  of  the 
charges,  and  to  the  amount  of  rent  demanded  :  and  it  was  held  that  this  was  not  a 
voluntary  payment,  and  that  the  charges,  if  irregular,  might  be  recovered  bach  in  an 
action  for  money  had  and  received.  It  is  not  necessary,  in  such  a  case,  that  the 
defendant  should,  beyond  all  doubt,  possess  the  power  he  assumed  to  exercise  :  the 
plaintiff  is  not  to  be  driven  to  a  contest  on  the  subject:  but,  if  the  one  party  exacts 
the  money  under  a  threat,  and  the  other  makes  the  payment  under  the  influence  of 
that  threat,  it  may  be  recovered  back.  Here,  the  sheriff,  throughout,  insisted  that 
there  had  been  a  valid  seizure  before  the  fiat  .  it  does  not  therefore  lie  in  his  mouth 
to  say  that  the  plaintiff's  apprehension  was  groundless.  In  M'ComMe  v.  Dairies 
di  East,  539,  2  J.  1".  Smith,  557),  Lord  Kllenhorough,  relying  upon  a  dictum  of  Lord 
Holt  in  Baldwin  V.  Cole  (li  Mod.  212),  says:  "The  very  assuming  to  oneself  the 
property,  and  right  of  disposing,  of  another  man's  goods,  is  a  conversion."  In  Close 
v.  J'liij'jx  (7  Mann.  &  Gr.  589,  8  Scott,  X.  li.  381),  the  atttorney  for  a  mortgagee, 
who  had  advertised  a  sale  of  the  mortgaged  property,  under  the  power  reserved  to 
him,  upon  non-payment  of  interest,  having  extorted  from  the  administratrix  of  the 
mortgagor  money  exceeding  tin'  sum  dm'  for  principal,  interest,  and  costs,  under  a 
threat  that  he  would  proceed  with  the  sale  unless  his  demand  were  complied  with  ;  it 
was  held  that  the  administratrix  might  recover  it  back,  in  debt  for  money  had  and 
received.     Anil  in  Snowdon  V.  Davies(d),  it   was  held  that  an  action  for  money  hail  and 

received  lies,  to  recover  back  [598]  money  which  has  been  obtained  though  compul- 
sion, under  colour  of  process,  by  an  excess  of  authority,  although  it  has  been  paid 
over.     There,  the  money  was  paid  to  avert  a  threatened  distress:  the  party  was  not 

bound  to  wait  to  see  whether  or  not  the  threat  would  be  carried  into  elt'ect.  It  is 
enough,  in  all  cases,  if  the  circumstances  lie  such  that  the  plaintiff  may  reasonably 
expect  and  apprehend  that  he  will  be  subjected  to  the  tl  neat  cued  inconvenience  unless 
he   comply   with   the  demand,  and    the   payment    is   made   under   protest.      There   are 

many  other  cases  in  which  this  principle  is  recognized.     To  these  tin ly  authority 

that  opposes  itself  is  Knibbs  \.  //,ill  (I    Ksp.   X.   I'.  ( '.   84),   where    Lord    Kenyiin    ruled 

at   nisi  prius,   that,    where   a   party   threatened    with   a  distress   for   rent    pays   1 icy 

against  the   payment  of   which    he  might   legally  have   defended    himself,  but   does   nut 

do  it,  this  shall  not   be  deemed  a  payment   by  compulsion,  nor  shall  he  be  allowed  to 

set  it  off  against  another  demand.  In  Bwwn  V.  M'Kinally  (]  Ksp.  X.  1'.  < '.  279),  the 
payment  was  voluntary  ;  and  the  ruling  proceeded  on  the  ground  m which  Ma 

v.  //niiijilnii  (7  T.  R.  269),  and  that  class  of  cases,  was  determined,  viz.  that,  ulnae 
money  has    been    paid    under   compulsion    of    legal    process,    t"   allow    the   defendant    to 

recover  it   back  would  give  rise  in  endless  litigation.     In     v.  Pigott  (cited  by 

Lord  Kenyon  in  Cartwright  v.  Rowley,  l'  Esp.  X.  I'.  ('.  724),  this  form  of  action  was 
brought  to  recover  back  money  paid  to  the  steward  of  a  manor,  for  producing  at  a 

trial  some  deeds  and  com!  rolls,  and  fur  which  he  had  charged  extravagantly:  the 
objection  was  taken,  that  the  money  had  been  voluntarily  paid,  and  so  could  not  be 
recovered  back  again;   but,  ii  appearing  that   the  party  could  not   do  without   the 

deeds,  so  tint   the  money  was  paid    through    necessity  and    the  urgency  of  the   case,   it 

was  held  to  be  recoverable.     [Tindal,  C.  J.     That  was  the  [599]  authority  we  mainly 

relied  on   in  Parker  \.    '/'A-    Great   Western    Railway  Company.']      In   /'.»■  \.    /' 

(2  I'.,  .v  Aid.  562),  where  a  sheriff  claimed  as  of  right,  upon  a  warrant  issued  by  him 

('/)  I  Taunt.  359,  post.  603.     And  sec  Hamlet  v.  Richardson,  '.)  Bingh.  mi.  2  M.  a 
Scott,  811. 
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in  the  execution  of  his  office,  a  larger  fee  than  he  was  entitled  to  by  law,  and  the 
attorney  paid  it  in  ignorance  of  the  law  ;  it  was;  held  that  the  latter  might  maintain 
money  had  and  received  for  the  excess  paid  above  the  legal  fee,  or  might  set  off  the 
same  in  an  action  by  the  sheriff  against  him.  In  Shaw  v.  Woodcock  (7  B.  A-  C.  ".">, 
9  D.  &  E.  889),  it  was  held  that  money  paid  as  the  only  means  of  recovering  posses- 
sion of  property  to  which  the  party  is  entitled,  constitutes  a  compulsory  payment,  and 
may  be  recovered  back.  Here,  the  sheriff  having  avowed  an  intention  to  sell,  the 
plaintiff,  yielding  to  the  pressure  of  that  threat,  paid  the  money,  with  notice  of  his 
intention  to  dispute  the  right.  Both  principle  and  authority,  therefore,  concur  to 
sustain  the  plaintiffs'  claim. 

Talfourd,  Serjt.  (with  whom  was  F.  V.  Lee),  in  support  of  the  rule.  The  question 
here  is  whether  the  sheriff  was  in  such  a  position,  as  to  what  he  had  done  or  threatened, 
as  to  authorise  the  assignees  to  put  him  to  his  immediate  election  to  claim  or  to 
abandon  the  seizure.  He  clearly  had  no  such  possession  as  to  impower  him  to  carry 
into  effect  the  threat  to  sell ;  nor  was  any  thing  done  by  him  in  assertion  of  his  right 
to  sell.  The  payment,  therefore,  was  not  a  payment  under  compulsion.  [Tindal,  C.J. 
The  question  is  whether  the  circumstances  were  such  as  were  calculated  to  induce  any 
reasonable  person  to  believe  that  he  had  such  power.]  It  is  not  because  an  unfounded 
claim  is  made  that  the  party,  submitting  to  it,  is  entitled  to  bring  an  action  to  recover 
back  the  money.  [Cresswell,  J.  Sup-[600]-pose  a  person  against  whom  the  sheriff 
has  a  writ,  offers  him  money,  saying  he  offers  it  not  in  satisfaction  of  the  sum 
mentioned  in  the  writ,  but  under  protest,  would  the  officer  be  bound  to  accept  it !] 
Possibly  not.  In  all  the  cases  cited  something  more  has  appeared  than  in  the  present 
ease — some  immediate  power  in  the  recipient  to  dispose  of  the  property;  as  in 
v.  Phipps  (7  Mann.  &  Or.  589,  8  Scott,  X.  R.  381),  where  the  attorney  for  the  mort- 
gagee, having  possession  of  the  title-deeds,  and  a  power  of  sale,  threatened  to  exercise 
that  power  unless  his  exorbitant  demand  was  complied  with  (I>) ;  and  in  Snoivdon  v. 
Daws  (1  Taunt.  359),  where  the  officer  was  in  possession  of  the  goods.  In  Atleev. 
BacIehouSi  (3  M.  A'  W.  633),  the  facts  were  these: — On  the  1st  of  September,  1834,  a 
seizure  of  spirits  was  made  by  the  officers  of  excise  on  the  plaintiffs'  premises.  The 
plaintiffs  applied  to  the  commissioners  of  excise  for  the  restoration  of  the  spirits,  first, 
on  security  being  given  for  payment  of  any  penalties  incurred,  then,  on  payment  of 
their  value,  to  abide  the  result  of  the  inquiry,  which  requests  were  refused.  A  writ 
of  appraisement  (e)  having  been  sued  out,  in  order  to  the  condemnation  of  the  goods, 
the  plaintiffs  proposed  to  the  commissioners  to  pay  the  amount  at  which  the  goods 
were  appraised,  upon  their  restoration.  The  commissioners  answered  "  that  the}* 
could  accept  no  offer  for  the  restoration  of  the  seizure,  the  acceptance  of  which  might 
prejudice  the  proceedings  for  penalties;"  whereupon  the  plaintiffs  stated,  that,  by 
their  paying  the  money,  "  they  gave  up  all  claim  to  the  seizure,  and  held  themselves 
responsible  for  such  proceedings  for  penalties  as  the  board  might  [601]  think  fit  to 
institute."  The  commissioners  thereupon  agreed  to  restore  the  spirits;  and  accord- 
ingly, on  the  11th  of  September,  1834,  the  appraised  value  was  paid  by  the  plaintiffs 
to  the  defendant,  the  receiver-general  of  excise,  and  the  spirits  were  restored  to  them. 
An  information  for  penalties  was  subsequently  filed  against  the  plaintiffs,  in  which  a 
verdict  was  taken  for  the  Crown,  by  consent,  for  a  mitigated  amount  of  penalties. 
In  November,  1836,  the  plaintiffs  gave  the  defendant  notice  of  action,  and  re-demanded 
the  money,  and  brought  an  action  for  money  had  and  received  :  but  the  court  of 
Exchequer  held  that  the  action  could  not  be  maintained,  on  the  ground,  amongst, 
others,  that  the  money  was  paid  on  a  binding  agreement,  made  upon  good  considera- 
tion (a),  whereby  the  plaintiffs  agreed  that  it  should  not  be  recoverable  back. 
Lackington  v.  Elliott  (7  Mann.  &  Or.  538,  8  Scott,  N.  E.  275)  is  also  an  authority  to 
shew  that  this  action  is  not  maintainable.  There,  the  defendant,  on  the  29th  of 
December,  1842,  distrained  for  1201.  arrears  of  rent  due  to  him  from  one  May,  at  the 

(/<)  In  that  case  the  mortgagee  was  legally  entitled  to  do  that  which  his  attorney 
threatened  should  be  done.     Vide  7  Mann.  &  Or.  590,  n. 

(e)  As  to  the  nature  of  this  now  obsolete  process,  and  the  practice  under  it,  see 
Mann.  Exch.  Pract.  2nd  ed.  146,  147,  149,  165,  174,  183. 

(a)  Vide  Longiidge  v.  DorvUle,  5  B.  &  Aid.  117.  2  Mann.  &  Ryl.  482,  n.  :  Penn  v. 
Lord  Baltimore,  1  Ves.  sen.  444,  1  Yin.  Abr.  309,  3  X.  &  M.  859,  4  X.  &  M.  80, 
3  M.  &  G.  731,  5  M.  &  G.  794,  n.,  7  M.  &  G.  544,  post,  605. 
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preceding  Michaelmas,  the  goods  of  May  being  thru  in  the  possession  of  one  C,  to 
whom  they  had  on  the  13th  of  December  been  conveyed  in  trust  for  Maj  -  creditors: 

00  tlic  3rd  of  January,  1*4.">,  it  was  agreed  between  C.  and  the  defendant  that  the 
rent  distrained  for  should  be  paid,  the  defendant  consenting  to  forego  the  quarter 
rent  due  at  Christmas;  and,  accordingly,  the  goods  were  appraise!  and  condemned 
at  1361.,  being  the  amount  of  the  rent  and  expenses,  and  the  money  handed  over  to 
the  defendant.  On  the  9th  of  January,  a  tiat  issued  against  May,  the  act  of  bank- 
ruptcy relied  on  being  the  execution  of  the  deed  of  the  13th  of  December:  and  it  was 
held  that  the  assignees  were  not  [602]  entitled,  in  an  action  for  money  had  and 
received,  to  recover  back  the  sum  so  paid  to  the  defendant. 

Ti.ndal,  C.  J.  I  am  of  opinion  that  the  verdict  in  this  ease  was  right,  and  ought 
not  to  be  disturbed.  The  question  is,  whether  the  payment  made  by  the  plaintiffs  on 
the  2nd  of  September,  was  a  voluntary  payment,  or  a  payment  under  a  species  of 
duress.  It  seems  to  me  that  all  the  circumstances  shew,  that,  when  the  assignees 
made  tin' payment,  they  had  just  and  reasonable  ground  for  apprehending  that  the 
sheriff  would  proceed  to  a  sale  that  might  have  operated  injuriously  to  their  interests, 
uuless  the  money  were  paid.  The  payment,  therefore,  was  not  voluntary,  but  was 
made  for  the  purpose  of  averting  a  threatened  evil.  The  whole  farts  that  were  in 
evidence  point  that  way.  In  the  first  place,  the  officer  was  armed  with  a  writ,  under 
which  he  hail  power  to  seize  the  property.  In  the  next  place,  though  the  officer  had 
not  actually  made  a  levy  before  the  date  of  the  fiat,  he  had  been  upon  the  premises, 
and  had  said  that  he  considered  himself  in  possession,  and  would  eoine  every  day  to 
make  claim,  until  he  knew  whether  or  not  the  .sheriff  would  interplead  ;  and  on  tin.1 
15th  of  Angus!  lie  broke  open  the  door  of  a  earl  shed,  and  took  a  waggon,  and  made 
an  inventory  of  all  the  property  mi  the  premises.  The  officer  making  this  sort  of 
continual  claim,  and  insisting  that  he  has  made  an  actual  seizure  though  it  turns 
out  that  he  has  not — I  think,  that,  as  against  the  sheriff,  we  may  assume  that  he  was 
in  possession.  All  the  cases  shew,  that,  where  a  party  is  in,  claiming  under  legal 
process,  the  owner  Of  the  goods   contending   that    the    possession  is  illegal,  and  paying 

money  to  avert  the  evil  and  inconvenience  of  a  sale,  may  recover  it  I  Kick  in  an  action 
for  money  had  and  received,  if  the  claim  turns  out  to  have  been  unfounded.  \\  it  In  u it 
going  through  the  authorities,  it  is  enough  to  say  that  this  case  falls  within  the 
ption  in  the  dictum  [G03]  of  Lord  Kenyon,  in  Fulltam  v.  Down  (6  Esp.  N.  P.  C. 
J<i,  n.),  that,  "where  a  voluntary  payment  is  made  of  an  illegal  demand,  the  party 
knowing  the  demand  to  be  illegal,  without  an  immediate  and  urgent  necessity  (ot 
unless  to  redeem  or  preserve  your  person  or  goods),  it  is  not  the  subject  of  an 
action  for  money  had  and  received"  a  form  of  expression  which  clearlj  assumes, 
t hill,  if  there  be  an  immediate  and  urgent  necessity,  or  the  payment  is  made  for  the 
purpose  of  redeeming  or  preserving  one's  person  or  goods,  the  right  to  bring  this  sort 
of  action  exists,  Nor  am  1  able  to  distinguish  this  case  from  Snowdort  \.  i 
(1  Tauni.  359).  I  am  not  aware  that  there  is  any  difficult}  or  impropriety  in  laying 
ii  down,  that,  where  money  is  voluntarily  paid,  with  full  knowledge  o)  all  the  circum- 
stances, the  parly  intending  to  give  up  his  right,  he  cannot  afterwards  bring  an  action 
for  money  had  ami  received:  but  i  Kit  n  is  otherwise,  where,  at  the  time  oi  paying 
tin- money,  the  party  gives  notice  ihai   In-  intends  to  resist   the  claim,  and  that   he 

yields  to  ii   merely  for  the  purpose  of  relieving  himself  from  the  inconveuie 

Iia\  ing  his  goods  sold. 

Coltman,  J.     1  am  of  the  sane  opinion.     The  case  of  Snowdtm  v.  i  full 

authority  for  our  present  decision.    It  was  a  very  remarkable  case.     A  writ  oi  dist  i 
had  issued  out  of  the  Exchequer,  directed  to  the  sheriff  of  Berks,  requiring  him  to 
distrain  the  inhabitants  oi  the  borough  of  N'<  >>  V\  ind  or  bj  their  lands  and  chattels, and 

to  answer  the  issues  of  Such  lands,  so  I  hat  1 1  icy  should  appear  to  render  an  accoiin: 

an  annexed  schedule  mentioned.     The  schedule  referred  to  was,  in  substance     "1  pon 

the  inhabitants  of  the  borough  ot   Ne\*  Wind  or,  for  the  deficiency  of  G.Dixoit 

.1.  Snow, collectors  in  the  said  borough,  the  several  Bumsoi  71.  8s.  2d., and 741. 2s."    Upon 

this  writ,  the  [604]   Sheriff  issued  a  warrant   to  his  bailiff,  the  defendant.  C .online, 

him  to  dist  rain  the  inhabitants  of  New-  Windsor  for  the  insufficiency  of  Dixon  and  Snow, 

for  the  sums  of  71.  f<s.  -Jd.,  and  711.  2s.     The  defendant    eem    to  have  misundei 

the  effect  of  the  warrant.     It  authorised  him  tol  "i  shilling  in  the  p I  . 

whereas  he  thought   it  authorised  the  levy  of  the  full  amount  of  the  SUmS  therein  men 
tioned,  and  he,  accordingly,  demanded  those  sums  of  the  plaintiff,  an  inhabitant  oi  the 


678  VALPY    V.  MANLEY  1  C.  B.  605. 

borough,  who  paid  them,  obtaining  from  the  defendant  a  receipt  for  so  much  money  by 
him  distrained  under  the  writ.  A  second  distringas  issued,  under  which  the  sheriff 
issued  his  warrant  to  the  defendant  to  distrain  upon  Dixon  and  Snow  1321.  lis.  7d.  Upon 
this  latter  warrant  the  defendant  demanded  of  the  plaintiff  the  L321.  14s.  7d.,  and  also 
61.  12s.  5(1.  for  issues.  The  plaintiff  refusing  to  pay,  the  defendant  seized  his  goods; 
whereupon  the  plaintiff  paid  both  sums,  the  defendant  giving  him  a  receipt  for  the 
money  as  received  under  the  writ,  viz.  "distringas,  1321.  14s.  7d.,  issues,  6L  12s.  5d." 
The  first  payment  there  was  made  under  circumstances  similar  to  those  of  the  present 
case ;  and  the  court  held,  that,  inasmuch  as  the  money  was  paid  under  the  terror  of  a 
distress,  to  an  officer  apparently  clothed  with  some  sort  of  legal  authority  to  receive 
it,  the  plaintiff  was  entitled  to  recover  it  back  in  an  action  for  money  had  and  received, 
notwithstanding  it  had  been  paid  over  by  the  officer  to  the  sheriff,  and  by  the  sheriff 
to  the  Exchequer  (a)'.  If  that  case  had  stood  upon  the  second  warrant  alone,  I  think 
it  would  have  supported  our  judgment  ;  for,  I  cannot  see  much  difference  between  an 
actual  seizure  and  a  threat  to  seize.  The  case  altogether  is  a  distinct  authority  to 
shew  that  the  payment  in  the  present  case  was  not  a  voluntary  payment. 

[605]  Ckesswell,  J.  I  am  also  of  opinion  that  this  verdict  ought  to  stand  :  that 
the  payment  in  question  was  not  a  voluntary  payment,  but  a  payment  made  under 
that  sort  of  duress  which  entitles  the  party  making  it  to  bring  an  action  to  recover 
it  back. 

Two  or  three  classes  of  cases  have  been  adverted  to  in  the  course  of  the  argument. 
In  Marriott  v.  Hampton  (7  T.  R.  269),  where  money  had  been  paid  by  the  plaintiff  to 
the  defendants  under  the  compulsion  of  legal  process,  which  was  afterwards  discovered 
not  to  have  been  due,  it  was  held,  that  the  plaintiff  could  not  recover  it  back  in  an 
action  for  money  had  and  received;  Lord  Kenvon  observing — "If  this  action  could 
be  maintained,  I  know  not  what  cause  of  action  could  ever  be  at  rest.  After  a 
recovery  by  process  of  law,  there  must  be  an  end  of  litigation,  otherwise  there  would 
be  no  security  for  any  person."  Hamlet  v.  Richardson  (9  Bingh.  644,  2  M.  &  Scott, 
811)  is  to  the  same  effect. 

Another  class  of  cases  tending  to  the  same  result,  is  that  to  which  Long  ridge  v. 
DorviUe  (5  B.  &  Aid.  117,  supra,  p.  601)  and  Atlee  \.  Backhouse  (supra,  600)  belong — 
where  money  paid  for  the  settlement  of  a  doubtful  claim  was  held  not  to  be  recover- 
able back. 

The  present  case,  however,  does  not  range  itself  withiii  either  of  those  classes. 
Here,  the  plaintiffs  did  not  submit  to  the  demand  in  the  sense  that  would  make  the 
payment  voluntary.  The  money  was  paid,  not  in  satisfaction  of  the  writ,  but  to 
induce  the  sheriff  to  refrain  from  putting  into  execution  his  threat  to  sell  the  property. 
It  has  been  contended  that  there  was  no  duress :  but  I  think  that  which  the  sheriff 
did,  clearly  amounted  to  duress.  He  claimed  to  have  seized  the  goods  in  time.  The 
assignees  asserted  that  there  had  been  no  seizure  before  the  issuing  of  the  fiat.  The 
sheriff  proceeded  to  make  an  inventory,  insisted  on  his  possession,  [606]  and  threatened 
to  follow  that  up  by  a  sale.  If  he  had  actually  seized  the  goods  at  the  time  the  pay- 
ment was  made,  the  payment  would  clearly  have  been  a  payment  on  compulsion  :  and 
that  which  he  did  was  quite  sufficient  to  prevent  its  being  considered  a  voluntary  pay- 
ment. I  entirely  agree  with  my  brother  Coltman  in  the  application  of  the  decision  in 
Snowdon  v.  Davis  to  the  present  case,  ami  that  a  threat  to  seize  and  sell,  would  have 
the  same  effect  as  an  actual  seizure.  Carter  v.  Carter  (of  is  also  an  authority  to  shew 
that  this  was  not  a  voluntary  payment.  It  was  there  held  that  a  payment  of  a  ground- 
rent  by  the  occupier,  in  default  of  the  mesne  tenant,  is  not  the  less  a  compulsory  pay- 
ment because  the  occupier  makes  it  without  waiting  to  be  distrained  upon.  The  only 
distinction  between  that  case  and  the  present  is,  that  there,  the  taking  by  the  superior 
landlord  would  have  been  lawful  ;  whereas  here,  a  seizure  ami  sale  by  the  sheriff 
would  have  been  wrongful,  because  there  had  Keen  no  levy  before  the  issuing  of  the 
fiat.  It  would  be  an  odd  thing  to  hold  that  money  paid  under  a  threat  to  do  some- 
thing that  might  rightfully  be  done,  may  be  recovered  back,  but  that,  where  the 

(a)1  Vide  Edwardsv.  Hodding,  5  Taunt.  815,  1  Marsh.  377  :  and  see  2  X.  &  M.  382, 
3  N.  &  M.  452,  4  Mann.  &  Gr.  401. 

(af  5  Bingh.  4ik;,  2  M.  &  P.  732.  And  see  Sapsford  v.  Fletcher,  4  T.  K.  511; 
Sturgess  v.  Farrmgton,  4  Taunt.  614;  Taylor  v.  Zamira,  6  Taunt.  524,  2  Marsh.  220; 
Stubbs  v.  Parsons,  3  B.  &  Aid.  516  ;  Dyer  v.  Bowleg,  2  Bingh.  !>4,  !>  J.  B.  Moore.  196. 
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throat  is  to  do  something  that  would  be  wrongful,  the  same  result  is  not  to  follow. 
Moreover,  I  think  the  sheriff  can  hardly  lie  allowed  to  say  that  he  had  not  seized  the 
goods,  seeing  that  the  officer,  throughout,  insisted  that  he  was  in  possession.  The 
payment  having  been  made,  not  in  satisfaction  of  the  writ,  but  to  avert  a  sale,  and 
with  notice  to  the  sheriff  that  his  right  to  receive  the  money  would  be  disputed,  1 
think  the  plaintiffs  are  not  precluded  from  maintaining  this  action. 

[607]  Erle,  J.  I  also  think  that  this  rule  should  be  discharged,  on  the  ground 
that  the  conduct  of  the  sheriffs  officer  precludes  the  sheriff  from  contending  that  the 
payment  was  voluntary. 

Rule  discharged. 

Moore  v.  Tuckwell.     May  7,  1845. 

[S.  C.  15  L.  J.  C.  P.  153.] 

On  shewing  cause  against  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection, 
the  plaintiffs  counsel  consented  to  abandon  that  part  of  his  demand  to  which  the 
misdirection  applied — the  court,  without  the  assent  of  the  defendant,  discharged  the 
rule  for  a  new  trial,  and  made  the  rule  absolute  as  a  rule  for  reducing  the  damages. 

Debt,  for  work  and  labour  and  materials,  with  a  count  upon  an  account  stated. 

Pleas,  nunquam  indebitatus,  payment,  and  set-off. 

The  cause  was  tried  before  the  judge  of  the  sheriff's  court,  London,  on  the  15th 
of  April  last.  The  plaintiff  claimed  15).  5s.  9d.,  the  balance  of  an  account  for  painting 
and  glazing  done  by  him  for  the  defendant.  A  set-off  for  goods  sold  and  delivered 
was  admitted  to  the  extent  of  101.  Gs.  Part  of  the  work  done  by  the  plaintiff  consisted 
of  a  sign-board,  on  which  the  plaintiff  had  agreed,  for  41.  5s.,  to  paint  as  follows: — 
"Norway  Sufferance  Landing  Wharf.  Powerful  Sheers  and  Crane.  N.  B. — Coal 
Depdt,"  with  the  city  arms  on  each  side.  The  words  "Powerful  Sheers  and  Crane" 
having  been  misspelt  "Powerful  Shercs  and  Krane,"  had  since  been  painted  out.  The 
city  arms  were  merely  sketched  in  chalk.  These  several  omissions  had  never  been 
aupplied,  although  the  defendant  had  requested  the  plaintiff  to  do  so. 

On  the  part  of  the  defendant    if   was  objected  that,  the  contract   being  entire — for 

painting  the  house  and  the  sign-board— the  plaintiff  was  not  entitled  to  recover  for 
any  part  of  the  work  unless  the  whole  was  completed. 

[608]   The  learned  judge  told  the  jury  that  such  would  be  the  case,  if  the  contract 
were  entire,  unless  the  defendant   adopted   part,  of  which    he  [bought  the  defendant's 
calling  on  the  plaintiff  to  complete  the  omissions  in  the  board,  was  some  evidence 
and  that,  if  the  defendant   adopted   part,  the  plaintiff  would  be  entitled  to  recover  the 
value  of  I  he  pari    so  adopted. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  41.  l!ts.  9d.,  his  whole  demand, 
minus  the  set  oil'. 

Shee,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new  trial  on 

the  ground  of  misdirection. 

Byles,  Serjt.,  contra,  submitted  that  there  was  no  misdirection  ;  and  t  li.it .  though, 
DOB8ibly,  the  plaintill'  may  have  been  liable  to  a  cross  act  ion  at    the   suit    of    the   deteii 

dant,  still  he  was  entitled  to  recover  the  value  of  the  work,  the  benefit  ol  which  the 
defendant  had  received.  [Tindal,  C.  J.  The  plaintiff  surely  ought  to  have  finished 
the  work  properly  before  be  commenced  his  action  ;  as  it  al  present  stands,  the  sign 

board  is  senseless  and  useless  ;   and  I  see  ividence  ot   any  adoption   by  the  plaintiff. 

If,  however,  the  plaintill' will  consent  to  the  verdict  being  reduced  by  the  a unt  oi 

41.    5s.   -the    sum    to    which    alone    the    misdirection   applies       I     think    justice    will    be 

answered  without  sending  the  cause  down  to  a  new  trial.] 

Shee,  Serjt.,    ill    support    of   his    title,    insisted    !  li.it    be    was,   as   a    matter   of    right, 

entitled  to  a  new  trial,  the  verdict  being  the  result  of  an  em us  direction  of  the 

judge  ;  and  that   I  he  court   had    no   power    to   C pel    bim  to  submit  to  the  entering  of 

a  verdict  different  from  that  which  the  jury  bad  found, 
t'ur.  adv.  \ nil. 
[609]  TiMiAt,,  ('.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  rule    for   a    new    trial,  in    a    case    tried    before  the  judge   oi    the      herill's 

court,  on  the  ground  of  misdirection,  and  upon  no  other  ground  ;  for,  bj  the  rule  laid 
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down  since  this  mode  of  trial  has  taken  place,  we  cannot  consider  whether  the  verdict 
was  against  evidence  or  not,  the  damages  being  under  51. 

Now,  the  only  misdirection  being  that  which  related  to  a  separate  cause  of  action 
amounting  to  41.  5s.,  and  the  plaintiffs  counsel,  on  shewing  cause,  having  consented  to 
abandon  that  sum  altogether,  we  think  the  whole  justice  of  the  case,  so  far  as  we  can 
look  at  it,  has  been  attained  by  the  plaintiff's  consenting  to  reduce  the  damages,  by 
the  whole  sum  in  respect  of  which  such  misdirection  took  place. 

It  was  objected,  in  argument,  that  the  court  has  no  authority  to  alter  the  verdict 
of  the  jury.  We  do  not  alter  the  verdict,  which  still  remains  a  verdict  for  the  plaintiff, 
with  the  same  amount  of  damages,  unless  the  plaintiff  consents  to  such  alteration  :  all 
that  we  do,  is,  to  secure  to  the  defendant  the  option  of  paying  14s.  9d.  only,  instead 
of  the  sum  recovered. 

If,  at  the  time  the  rule  was  moved  for,  we  had  seen  the  whole  of  the  facts  of  the 
case  as  clearly  as  we  now  do,  we  should  not  have  granted  the  rule  in  its  present  shape, 
but,  as  it  often  occurs,  a  rule  would  have  been  granted,  with  a  condition  attached,  for 
a  new  trial  unless  the  plaintiff  consented  to  reduce  the  damages. 

It  is  not  the  practice,  as  stated  at  the  bar,  that,  in  all  cases  where  there  has  been 
a  misdirection,  a  new  trial  must  be  granted  de  jure,  because  a  bill  of  exceptions  might- 
have  been  tendered  ;  for,  where  the  court  can  see  clearly  that  real  and  substantial 
justice  has  been  done,  or  may  be  done,  without  a  new  trial,  the  rule  has  been  [610] 
refused :  see  Edmondson  v.  Mitchell  (2  T.  R.  4),  and  Twigg  v.  Potts  (b). 

We  therefore  treat  this  as  a  rule  drawn  up  in  the  alternative ;  and,  as  the  plaintiff 
consents  that  the  damages  shall  be  reduced,  we  make  the  rule  absolute  for  that  purpose, 
and  discharge  it  as  to  the  new  trial. 

Eule  accordingly. 

Wade  <-.  Simeon.    May  7,  1845. 

[S.  C.  3  D.  &  L.  27  ;  14  L.  J.  0.  P.  188  ;  9  Jur.  472.  Referred  to,  Chambers  v.  Mason, 
1858,  5  C.  B.  (N.  S.)  78.  For  other  proceedings  see  13  Mee.  &  W.  647; 
2  C.  B.  548.] 

An  action  by  A.  against  B.,  to  recover  the  amount  of  two  cheques  and  interest,  being 
at  issue  in  the  Exchequer,  and  the  trial  appointed  for  the  7th  of  December,  a 
negotiation  takes  place  between  the  attorneys  on  the  6th,  when  it  is  arranged  that 
the  record  shall  be  withdrawn,  and  that  B.  shall  submit  to  a  judge's  order  for  pay- 
ment of  the  amount  claimed  on  the  14th,  otherwise  judgment,  and  that  certain 
proceedings  in  Chancery  taken  by  B.  against  A.  shall  be  withdrawn.  An  order  is 
accordingly  drawn  up  and  served.  B.  subsequently  discovering  evidence  that  he 
conceives  will  enable  him  to  substantiate  his  defence  to  the  action,  obtains  a  rule 
to  set  aside  the  judge's  order,  upon  payment  of  costs.  These  costs  are  taxed  and 
paid  to  A.,  who  afterwards  brings  an  action  in  this  court  against  B.  for  breach  of 
the  agreement  under  which  the  judge's  order  was  drawn  up : — The  court  refused 
to  stay  the  proceedings  in  the  second  action,  it  being  considered  that  it  was  not 
founded  upon  the  same  cause  of  action  as  the  first. 

On  the  14th  of  May,  1844,  an  action  was  commenced  in  the  court  of  Exchequer 
by  the  plaintiff  against  the  defendant,  upon  two  cheques,  bearing  date,  respectively, 
the  25th  of  May  and,the  4th  of  July,  1840,  the  one  for  13001.,  the  other  for  7001.  To 
this  action  the  defendant  pleaded,  amongst  other  pleas,  that  the  cheques  were  given 
for  money  lost  by  gaming  and  playing  at  hazard,  and  that  the  plaintiff  took  them 
with  notice  of  that  fact.  The  plaintiff  replied  de  injuria ;  upon  which  issue  was 
joined.  The  cause  stood  for  trial  on  the  7th  of  December,  1844.  On  the  6th  of 
December,  1844,  the  defendant's  [611]  attorney,  being  unable  to  obtain  evidence 
to  sustain  the  above  plea,  an  agreement  was  entered  into  between  him  and  the 
plaintiff's  attorney,  in  pursuance  of  which  the  following  order  was  made  by  Alderson,  B., 
by  consent : — 

"Upon  hearing  the  attorneys  or  agents  on  both  sides,  and  by  consent,  I  do  order, 
that  upon  payment  of  20001.  and  interest  on  the  two  cheques,  from  the  date  thereof 

(b)  1  C.  M.  &  R.  89.     And  see  Crease  v.  Barrett,  ib.  919,  5  Tyrwh.  458. 
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until  payment,  the  debt  due  from  the  defendant  to  the  plaintiff  for  which  this  action  is 
brought,  together  with  costs,  to  lie  taxed  and  paid  on  or  before  the  14th  of  December 
instant,  all  further  proceedings  in  this  cause  be  stayed ;  and  I  further  order,  that,  in 
case  default  be  made  in  payment  as  aforesaid,  the  plaintiff  shall  beat  liberty  to  sign 
final  judgment  and  issue  execution  for  the  whole  amount  remaining  unpaid  at  the 
time  of  such  default,  with  costs  of  judgment  and  execution,  sheriffs  poundage,  officers' 
tees,  and  all  other  incidental  expenses,  whether  by  li.  fa.  or  ca.  sa." 

On  the  7th  of  December  certain  facts  were  communicated  to  the  defendant's 
attorney  which  induced  him  to  believe  that  he  could  substantiate  the  plea  above 
mentioned.  He,  then  upon,  on  the  13th  of  December,  took  out  a  summons  calling  on 
the  plaintiff' to  shew  cause  why  the  order  of  the  lith  of  December  should  not  beset 
aside,  upon  payment  of  principal  and  interest  into  court,  and  the  defendant  let  in  to 
try  the  issue.  This  summons  was  attended  before  Rolfe,  B.,  on  the  18th,  when  it 
was  ordered  "that,  upon  the  defendant  undertaking  to  pay  to  the  plaintiff  interest 
on  24001.  from  the  14th  instant,  at  51.  per  cent.,  if  the  plaintiff  should  eventually 
become  entitled  to  that  sum,  and  provided  that  the  defendant  paid  into  court  25001. 
on  or  before  the  23rd  instant,  all  further  proceedings  in  the  cause  should  be  sta 
till  the  fourth  day  of  the  then  next  term;  and  that,  if  such  money  was  not  so  paid. 
the  summons  should  be  dis-[612]-missed  with  costs."  The  conditions  of  this  last- 
mentioned  order  were  duly  complied  with  on  the  part  of  the  defendant,  by  giving  the 
required  security,  and  paying  the  25001.  into  court. 

On  the  fourth  day  of  Hilary  term,  1845,  the  defendant  obtained  a  rule  nisi  in  the 
court  of  Exchequer  to  set  aside  the  order  of  Alderson,  B.  On  the  27th  of  January, 
that  rule  was  made  absolute  ;  and  it  was  further  ordered,  "that  the  plaintiff  do  pro- 
ceed to  the  trial  of  this  cause,  and  that,  in  the  event  of  his  obtaining  a  verdict,  he  be 
at  liberty  to  enter  up  judgment  therein  as  of  the  time  he  would  have  been  entitled  to 
enter  up  the  same  under  the  said  order  had  not  the  same  been  hereby  set  aside  :  that 
tin;  death  of  either  the  plaintiff'  or  defendant  previously  to  the  trial  of  the  said  cause 
shall  not  have  the  effect  of  abating  the  said  action,  fait  that  such  trial  shall  take  place 
notwithstanding;  that  the  money  paid  into  court  by  the  defendant  on  the  21st  of 
December,  1844,  shall  remain  therein  to  abide  the  event  of  the  said  trial  and  of  this 
oause  ;  and,  in  case  the  plaintiff  shall  ultimately  be  entitled  to  recover  ami  receive  the 
same,  the  plaintiff  shall  be  entitled  to  charge  the  defendant  with  interest  at  the  rate 
of  51.  per  cent,  from  the  time  it  was  so  paid  in  ;  and  that  the  defendant  do  pay  to  the 
plaintiff  the  costs,  to  be  taxed  by  the  master,  of  this  rule,  and  of  the  said  order,  and 

of  and  incidental  to  restoring  the  cause  to  the  position  in  which  it  st 1  at  the  lime 

of  the  date  thereof."     The  costs  of  this  rule  were  taxed  and  paid. 

On  the  day  on  which  that  rule  was  made,  the  plaintiff  commenced  the  present 
action,  to  recover  the  20001.  and  interest,  together  with  interest  on  L 3001.  from  the 
25th  of  May,  L840,  and  interest  upon  7001.  from  the  4th  of  July,  1840,  until  payment, 
and  the  further  sum  of  811.  Is.  I0d.,  the  taxed  costs  of  the  plaintiff  in  the  fust  action 

down  to  the  date  of  the  order  of   Alderson,   I!.      [613]    The  declaration,      after  iv. 

that  .in  action  had  been  brought  by  the  plaintiff  against  the  defendant  in  the  court  of 
Exchequer  for  non-payment  of  the  two  cheques,  and  interest,  thai  the  cause  wa  o 
issue  and  entered  for  trial,  and  the  trial  fixed  to  take  place  on  the  7th  of  December, 

1*44,  that  the  plaintilf  had  been  put  to  expenses  in  and  about  the  said  action,  and 
that  i  lie  i  let'em  la  nt  had,  on  the  .'inl  of  December,  caused  the  plaintiff  to  be  served  "  ith 

DOtice  that   he  would  apply  to  the   court    of   Chancery  for  an   inj lion  to  restrain  the 

plaintifj  from  issuing  execution  in  the  said  actii n  any  judgment  obtained  by  him 

therein,  in  case  the  plaintiff  should  obtain  Midi  judgment  alleged,  that,  in  considers 
tiou  that  the  plaintilf,  at  the  request  of  the  defendant,  would  forbear  prosei  il  ing,  and 

stay  all  proceedings,  in  the  said  acti inti]  and  upon  the   Nth  ol   December,  1844, 

save  and  excepl   the  taxation  of  the  said  costs  and  charges,  and  the  obtaining  and 
drawing  up   of  an   order   therein,   as   thereinafter   mentioned,  the  defendant   then 
promised  the  plaintiff  that  he,  the  defendant,  would,  on  thai  day,  paj  him  the 
sums  of  L3001.  and  7001.,  and  interest,  together  with  the   laid  costs  and  oharges  ;  and 

ih.M.  in  tl venl  of  the  defendant   nol   paying  the  same,  the  defendant  would  Buffer, 

and  the  plaintiff  should  be  at  liberty  to  sign,  judgment  in  the  said  action;  and  thai 

a  judge's  order  should  and  might    I btained  and  drawn  in  the  »id  acl to 

such  payment  ;  and  that    the   said    notice   of   the   said   application   and    mot to   the 

court  of  Chancery  should  be  abandoned.      The  declaration    then  averred  that  the 
C.  P.  XIII.— 22* 
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record  was  accordingly  withdrawn  and  the  proceedings  therein  stayed,  except,  &c.  ; 
that  the  costs  were  taxed  at  811.  Is.  lOd.  ;  and  that,  although  the  14th  of  December 
had  elapsed,  the  principal,  interest,  and  costs  remained  unpaid  :  that  the  defendant 
hindered  and  prevented  the  plaintiff  from  signing  judgment  in  [614]  the  said  action  ; 
and  that  the  defendant,  in  violation  of  his  promise,  procured  the  judge's  order  to  ba 
set  aside,  &c. 

Upon  an  affidavit  of  these  facts,  on  a  former  day  in  this  term, 
Kinglake,  »Serjt.,  obtained  a  rule  nisi  to  stay  the  proceedings  in  this  action,  on  the 
ground  that  the  promise  on  which  it  was  founded  was  the  subject  of  the  order  of 
Alderson,  B.,  which  had  been  set  aside  by  the  rule  of  court ;  or  for  further  time  to 
plead. 

Channell  and  Byles,  Serjts.,  now  shewed  cause,  upon  affidavits,  stating,  amongst 
other  things,  that,  the  cause  in  the  court  of  Exchequer,  standing  for  trial  on  the  7th 
of  December,  1S44,  negotiations  took  place  between  the  respective  attorneys,  for  the 
final  settlement  of  the  matters  in  dispute  ;  whereupon  the  plaintiff's  attorney  agreed 
to  withdraw  the  record  and  to  give  the  defendant  until  the  14th  of  December  to  pay 
the  amount  of  debt  and  costs,  upon  condition  that  certain  proceedings  instituted  on 
the  part  of  the  defendant  in  Chancery  should  be  abandoned,  that  the  defendant  should 
give  a  judgment  on  the  14th  of  December,  in  default  of  payment  of  the  money,  and 
that  the  means  of  making  that  judgment  available  should  be  secured  by  the  usual 
judge's  order  ;  that  the  order  of  Alderson,  B.,  was  made  for  the  purpose  of  carrying 
that  agreement  into  effect  :  and  that  an  application  made  to  Kolfe,  B.,  at  chambers — 
to  set  aside  the  proceedings  in  this  cause  on  the  ground  now  relied  on — had  been 
dismissed  with  costs.  This  action  is  brought,  not  upon  the  judge's  order,  but  upon  an 
agreement  entered  into  on  a  good  consideration,  viz.  the  withdrawal  of  the  record  in 
an  action  then  standing  for  trial  ;  and  this  court  has  no  power  to  restrain  the  plaintiff 
from  proceeding  to  enforce  that  agreement,  one  of  the  terms  [615]  of  which  is,  that 
there  shall  be  collateral  security  by  a  judge's  order.  The  ground  of  the  dismissal  of 
the  summons  by  Kolfe,  1!.,  was,  that  the  defence  should  have  been  pleaded.  The  only 
cases  in  which  the  courts  will  interfere  in  this  summary  way  are,  where  the  action  is 
brought  against  good  faith,  as,  in  breach  of  an  agreement  for  a  compromise  of  a  former 
suit,  MoscaM  v.  Lawson  (4  Ad.  &  E.  331)  ;  or  of  an  undertaking  not  to  bring  an  action, 
Cocher  v.  Tempest  (7  M.  &  W.  502);  or  where  proceedings  are  pending  in  another  court 
upon  the  same  cause  of  action.  This  case  does  not  range  itself  within  either  of  those 
classes.  The  plaintiff  is  not  proceeding  herein  violation  of  the  compact  under  which 
the  record  in  the  action  in  the  court  of  Exchequer  was  withdrawn  :  on  the  contrary, 
he  is  seeking  to  enforce  that  arrangement.  Neither  is  this  an  action  brought  for  the 
same  cause  as  that  in  the  Exchequer.  The  court  of  Exchequer  may  be  right  in  setting 
aside  the  order,  but  that  is  no  reason  why  this  court  should  stay  proceedings  in  an 
action  on  the  agreement.  The  defendant  has  no  locus  standi.  The  plaintiff  has  a 
right  to  come  here,  and  ask  for  the  decision  of  the  court.  In  the  Exchequer,  the 
plaintiff  sought  to  recover  the  amount  of  the  two  cheques  and  interest :  here,  he  is 
suing  for  a  breach  of  the  agreement  under  which  he  was  induced  to  abstain  from  the 
trial  of  that  action.  [Cresswell,  J.  At  whose  instance  was  the  money  ordered  to  be 
paid  into  the  court  of  Exchequer  ?]  All  that  can  be  collected  from  the  affidavits,  is, 
that  Mr.  Baron  Kolfe  imposed  that  term  upon  the  defendant,  conceiving  it  to  be 
reasonable.  The  plaintiff  has  done  all  that  he  undertook  to  do.  [Tindal,  C.  J.  I 
think  the  plaintiff  should,  at  all  events,  abandon  the  action  in  the  Exchequer.  Channell, 
Serjt.,  consented  to  do  so,  provided  the  plaintiff's  claim  to  the  costs  of  the  proceedings 
in  that  [616]  court  down  to  the  time  of  the  agreement,  was  not  to  be  thereby  defeated. 
Kinglake,  Serjt.,  declined  to  accede.]  In  Dioas  v.  Jay  (G  Bingh.  519,  4  M.  &  P.  285), 
the  plaintiff,  an  attorney  in  the  country,  sued  his  agent  in  town  for  negligence  in 
conducting  the  plaintiff's  business,  and  alleged  in  his  declaration  that  he  had  thereby 
become  liable  to  pay  certain  sums,  and  had  lost  the  employment  of  divers  clients.  The 
cause  was  referred  under  an  order  of  nisi  prius,  by  which  the  plaintiff  consented  not  to 
bring  any  action  or  suit  concerning  the  premises  referred.  The  order  was  afterwards 
made  a  rule  of  court,  and  the  arbitrator  directed  a  verdict  to  be  entered  for  the  plaintiff, 
who  afterwards  commenced  a  second  action  against  the  defendant,  alleging  in  the 
declaration  that  he  had  paid  certain  sums  to  persons  who  had  threatened  him  with 
actions,  and  lost  the  employment  of  divers  other  clients,  from  the  negligence  of  the 
defendant.     The  court  refused  to  stay  the  proceedings  in  the  second  action,  on  motion, 
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notwithstanding  they  entertained  a  strong  opinion  that  the  recovery  in  the  former 
action  might  be  pleaded  in  bar  to  the  latter.  Cockerv.  Tempest  (7  M.  &  W.  502)  shews 
that  tlic  power  which  the  court  is  here  called  upon  to  exercise,  is  one  that  requires  to 

be  used  with  great  discretion.     It'  the  defence  had  been  plea' In  I.  and  the  plea  had  1 □ 

held  good,  the  plaintiff  might  have  brought  a  writ  of  error. 

Kinglake,  Serjt.  (with  whom  was  Barstow),  in  support  of  the  rule.  The  court  of 
Exchequer  has  pronounced  a  decision  upon  the  point  now  before  this  court.  They  held 
that  there  was  no  pretence  for  setting  up  the  agreement  independently  of  the  older. 
Iii  disposing  of  the  rule  for  setting  aside  the  order  of  Alderson,  B.,  they  held,  that, 
as  in  order  to  carry  into  effect  the  arrange-[617J-ment  between  tli«'  parties,  an  act 
remained  to  he  done  under  the  authority  of  the  court,  it  had  power,  notwithstanding 
the  previous  consent  of  the  parties,  to  interfere,  and,  if  the  act  to  he  done  was 
inconsistent  with  justice,  it  ought  to  interfere  (as).  [Tindal,  C.  J.  When  the  court 
refuses  to  grant  an  attachment  for  not  performing  an  award,  the  party  is  left  to  his 
ordinary  remedy.]  The  plaintiff  has  received  the  costs  of  the  rule  in  the  court  of 
Exchequer,  from  which  he  now  dissents.  He  thereby  adopted  that  rule.  [( !resswell,  J., 
signified  his  dissent.]  This  court  will  never  allow  an  action  to  be  proceeded  in,  to  the 
prejudice  of  rights  which  the  defendant  has  acquired  under  a  rule  or  order  of  another 

court.     [Tindal,  C.  J.     We  must  not  on  light  grounds  deprive  a  plaintiff  of  his  conn 

law  right  of  trying  his  action.]  In  Doe  </.  Carthew  v.  Brenton  (<i  Bingh.  4(i'.»,  i  M.  &  V. 
186),  the  lessors  of  the  plaintiff  having  brought  three  actions  of  ejectment  in  the  court 
of  King's  Bench  for  the  recovery  of  the  same  property,  that  court  ordered  the  pro- 
ceedings in  two  of  them  to  he  stayed,  upon  certain  terms,  which  wvw  assented  to  la- 
the counsel  for  all  parties  :  and  a  rule  was  drawn  up  accordingly.  The  lessors  of  the 
plaintiff  afterwards  commenced  an  action  of  ejectment  in  this  court,  upon  a  later 
demise;  but,  as   they   sought    to   recover  the  same    property,   tie'  court    ordered   the 

proe lings  to  he  stayed.      [Crcsswell,  J.      This  defendant  would  have  been  very  much 

in  the  same  position  with  the  defendant  in  that  case,  if  this  hail  been  an  actum  upon 
I  he  cheques.  Tindal,  C.  -I.  In  Doe  d.  <  'arthew  v.  Bn  nton,  I  he  tenements  sought  to  he 
BCOVered  in  each  action  were  the  same,  anil  the  lessors  of  the  plaintiff  relied  upon  the 
same  title  in  all  the  actions.  Here,  the  action  is  not  brought  upon  the  [618]  cheques, 
hut  for  a  breach  of  the  subsequent  agreement.  |     In  Parkim  \ .  Scott  ( I  Taunt.  565),  the 

plaintiff  had  comme d  an  action  in  the  King's  Hench  against   the  defendant  in  that 

action  on  a  policy  of  insurance,  and  another  on  the  same  policy  againse  (  li  ie\  es.  The 
proceedings  in  the    former  were  stayed  by  a  consolidation    rule,  until  the  latter  .should 

be  tried ;  ami,  after  issue  joi I  in  the  latter,  and  while  it   was  in  course  to  he  set 

down  to  he  tried  at  the  sit  t  ings  after  the  then  term,  the  plaint  itl'di  scout  iuued  In  action 
in  the  King's  Bench  against  Scott,  and  commenced  an  action  in  this  court  :  and  the 
court   stayed  the   proceedings  until  after  the  trial  of  the  cause  mentioned   in  the 

Consolidation     rule        The    present     Case     is     precisely    the      .one     in     principle.        It     is 

substantially  the  same  action.     [Tindal,  C.  J.     It   30,  you  may  plead  in  abate at. 

Crcsswell,  .1.       1  can  understand  why  the  court   of    Exchequer  should    refuse  to  enforce 

the  agreement   by  summary  process.     Tim   was  not  a  moti il   aside  the  agree 

nil  ni.  |     The  plaintiff  is  seeking  to  prevent  a  trial  upon  the  merits. 

Tindal,  < '.  J.     It  appear  I e  that  the  plaintiff  has  a  prima  facie  cm  e  ol  action 

ox  an  agreement  which  he  sets  out  in  his  declaration,  and  that  he  has  a  right,  by  the 

law  of  the  land,  to  insist   upon  having  the  judgment   of   the  court   then either   upon 

dci tit,  or  by  the  verdict  oi  ,i  jury,  or  i he  judgment  oi   11  I  a  hill 

ot  exceptions,  or  otherwise,  according  to  t  he  ordinary  course  of  pract ice.     That   right 

being  prima  facie  in  I  he  plaintiff,  we  OUght  to  he  clearly  satisfied  that  il   has  beet)  taken 

away  from  him  by  so conduct  on  his  part  in  the  c t  ol  I  ■  chequer,  before  wi 

to  the  present  application.     Now,  1  do  not   understand  thai  court  to  have  d 

thing  more  than  decline  to  lend  its  [619]  a  ;si  itance  by  interfering    lummarily  to 
elicit  to  the  agreement  of  the  parties.     The  plaint  ill' insists  thai  there  was  tin  agrei  i 
which  was  to  he  consummated  by  a  rule  ot  court.     The  courl  of  Excheqm 
full  consideration  of  all  the  fads,  came  to  tin-  eon.  lu-ioii  that  the  order  made  by  Mr. 
Baron  Alderson  for  the  purpose  of  carrying  that   agreement   into  effect,  was  made 
without  authority  ;  and  therefore  i hey  set  ii  a,ide.     That)  however,  as  it  seems  i<,  me, 
leaves  the  agreement  altogether  untouched.     If  tin  to  trial,  tic  plaintiff 

(a)  Vide  Wade  v.  Simeon,  13  M.  <S  W.  647. 
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will,  under  the  plea  of  non  assumpsit,  be  put  to  proof  of  an  actual  agreement  such  as 
he  has  alleged.  He  cannot  produce  Mr.  Baron  Alderson's  order  ;  for,  that  is  rescinded. 
But.  if  he  can  prove  the  agreement  by  any  other  evidence,  I  do  not  see  what  right  we 
have  to  interpose.  If  this  case  had  resembled  those  in  which  the  courts  have  interfered 
to  stay  proceedings  taken  in  breach  of  good  faith,  our  derision  would  have  been  the 
other  way.  But  I  think  it  is  clearly  to  be  distinguished  from  cases  of  that  sort.  Upon 
the  whole,  it  seems  to  me  that  we  can  do  no  other  than  discharge  the  rule.  It  is  not, 
however,  a  case  for  costs;  and  the  defendant  should  have  a  reasonable  time— say 
fourteen  days — to  plead. 

COLTMAN,  J.  I  am  of  the  same  opinion.  The  cases  cited  by  my  brother  Kinglake 
do  not,  by  any  means,  support  his  application.  In  Doe  d.  Garthew  v.  /.V<  ntori,  the  lessors 
of  the  plaintiff  were  seeking  to  escape  from  the  consequences  of  a  rule  into  which  they 
had  entered  by  consent.  >So,  in  Parkin  v.  Scott,  the  plaintiff  was  endeavouring  to  evade 
a  consolidation  rule.  Here,  however,  the  plaintiff  is  not  seeking  to  set  aside,  or  to 
evade,  any  agreement  into  which  he  has  entered  ;  but,  on  the  contrary,  his  complaint 
is  that  he  has  not  had  the  benefit  of  the  agreement.  Under  these  circumstances,  I  do 
not  see  what  right  the  court  has  to  [620]  prevent  bis  enforcing  any  rights  he  may  have 
acquired  under  that  agreement. 

Cre.s.swell,  J.  I  am  of  the  same  opinion.  The  plaintiff  declares  upon  an  agree- 
ment whereby  the  defendant  undertook  to  pay  him  a  certain  sum  of  money  upon  a 
certain  consideration,  and  also  to  give  him  a  judge's  order  to  enable  him  to  enforce  the 
payment  of  the  money  pursuant  to  the  agreement.  The  court  of  Exchequer  have 
thought  fit  to  deprive  the  plaintiff  of  the  benefit  of  that  judge's  order :  but  that  court 
did  not,  and  could  not,  upon  that  occasion,  decide  that  there  was  no  such  agreement  as 
is  alleged.  That  remains  to  be  seen.  If  there  was  no  agreement — if  there  was  no 
consideration  for  the  agreement,  or  any  fraud  in  obtaining  it.  the  plaintiff  will  fail. 
The  case  is  altogether  different  from  any  of  those  cited.  In  Doe  >l '.  Carthew  v.  Brenton, 
the  lessors  of  the  plaintiff  were  put  to  their  election  as  to  which  of  the  three  actions 
they  would  try  :  the  counsel  indorsed  their  briefs  for  a  stay  of  proceedings  in  two  of 
the  actions,  upon  certain  terms,  and  a  rule  was  drawn  up  accordingly  :  the  parties 
sought  to  evade  that  rule  by  bringing  another  action  for  the  same  property,  and  founded 
upon  the  same  title,  in  this  court.  Bosanquet,  .1.,  explicitly  states  that  to  be  the  ground 
of  the  judgment;  for,  he  says — "The  object  of  this  action  being  to  defeat  an  arrange- 
ment which  the  lessors  i  >t  t  he  plaintiff'  have  assented  to  in  another  court,  we  are  justified 
in  interfering."  Of  that  there  could  be  no  doubt.  Here,  no  attempt  is  made  to  defeat 
the  arrangement  that  was  come  to  in  the  cause  in  the  Exchequer  :  but  the  plaintiff'  is 
seeking  to  enforce  that  arrangement  by  action,  having  failed  in  his  attempt  to  enforce 
it  by  an  application  to  the  summary  jurisdiction  of  that  court. 

[621]  Ekle,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged  so  far 
as  it  relates  to  a  stay  of  the  proceedings.  The  action  in  the  court  of  Exchequer  was 
brought  upon  the  cheques  :  the  present  action,  however,  is  not  for  the  same  cause,  but 
for  a  breach  of  the  agreement  under  which  the  proceedings  in  the  former  action  were 
stayed.  The  present  action,  therefore,  is  a  much  more  advantageous  one  for  the 
plaintiff' to  try,  inasmuch  as  the  defences  that  might  have  been  set  up  in  the  court  of 
Exchequer  could  not  be  set  up  here.  Longridgi  v.  DorviUe  (5  B.  &  Aid.  117)  and 
other  cases  shew  that  an  agreement  to  give  up  a  doubtful  claim  is  a  good  consideration 
for  a  promise  to  pay  money.  It  can  be  no  answer  for  the  defendant  to  say  he  has 
since  discovered  facts  which  would  have  made  the  case  clear,  and  that  the  agreement 
he  has  entered  into  is  an  improvident  one.  With  respect  to  the  cases  that  have  been 
cited,  Wade  x.  Simeon  (13  M.  &  W.  G47)  in  the  Exchequer,  has  no  bearing  whatever 
upon  this  :  the  court  there  were  merely  dealing  with  Mr.  Baron  Alderson's  order.  The 
other  cases,  viz.  where  the  application  is  founded  upon  the  fact  of  the  proceeding  being 
in  breach  of  faith,  or  where  another  action  is  pending  for  the  same  cause,  are  equally 
without  application  to  the  present :  for,  here,  there  is  no  breach  of  faith  on  the 
plaintiffs  part  in  suing  upon  the  agreement;  and  the  two  actions  are  founded  upon 
essentially  different  matters. 

Rule  discharged  without  costs,  the  defendant  having  fourteen  days  further  time 
to  plead  (c). 

(c)  See  the  further  proceedings  in  this  action,  post,  vol.  ii. 


1C.B.622.  NICHOLSON    r.  JACKSON  685 

[622]     Nicholson  v.  Jackson.     May  7, 1845. 

It  is  no  ground  for  discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit,  without  a 
peremptory  undertaking,  that  the  plaintiff  has,  since  the  commencement  of  the 
action,  discovered  that  the  debt  is  recoverable  in  a  court  of  requests.— Quasre, 
whether  a  writ  of  trial  can  be  carried  down  by  proviso. 

Byles,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  judgment  as 
in  case  of  a  nonsuit. 

Channell,  Serjt.,  now  shewed  cause,  upon  an  affidavit,  which  stated,  that  the  action 
was  brought  to  recover  the  sum  of  31.  7s.  for  goods  sold  and  delivered:  that,  issue 
being  joined,  the  defendant  by  his  agent  eonsrnted  to  an  order  for  the  trial  of  the 
cause  before  the  sheriff  of  the  county  of  Lincoln  ;  that,  at  the  time  of  the  defendant's 
agent  so  consenting  to  such  order,  he  informed  the  clerk  of  the  plaintiff's  attorneys 
agent,  that  the  defendant  resided  within  the  jurisdiction  of  and  was  liable  to  be 
summoned  to  the  court  of  requests  for  the  hundred  of  Elloe  in  the  said  county  of 
Lincoln  :  that  the  plaintiff's  attorney  was  not  aware  that  the  defendant  was  liable  to 
be  sued  in  the  court  of  requests  for  the  hundred  of  Elloe  until  he  received  such  informa- 
tion from  his  said  agent  after  the  defendant  had  so  consented  to  an  order  to  try  before 
the  sheriff,  when  the  plaintiff's  attorney  caused  inquiries  to  be  made,  and  found  such 
In  be  the  fact  ;  I  hat  the  act  of  parliament  constituting  the  court  of  requests  for  the 
hundred  of  Elloe  did  not  take  away  a  plaintiff's  right  to  sue  in  the  superior  courts  at 
Westminster  for  a  debt  recoverable  in  such  court  of  requests,  but,  in  the  event  of  the 
plaintiffs  so  suing  in  the  superior  courts,  and  obtaining  a  verdict,  he  was  thereby 
deprived  of  costs;  and  that,  under  the  circumstances,  the  plaintiff  was  unwilling  to 
proceed  to  trial.  The  learned  scrjeant  submitted  that  the  justice  of  the  case  would 
lie  met  by  entering  a  stet  processus;  for,  [623]  that   neither  party  could  obtain  costs, 

the  act   providing  that  the  plaintiff  should   have  n if   he  succeeded,  and   that    the 

defendant  should  have  double  costs(a)  in  tl vent  only  of  the  judge  who  tried  the 

cause  certifying,  which  the  sheriff  had  no  power  to  do. 

Byles,  Serjt.,  contra,  insisted  that  he  was   entitled    to  have  his   rule  made  absolute, 

the  fact  of  the  plaintiff  having  improvidently  sued  in  the  superior  court,  affording  no 
excuse  for  his  default  in  proceeding  to  trial.  [Erie,  J.  Can  you  not  carry  the  cause 
down  by  proviso1?]  There  is  no  authority  for  the  introduction  of  the  proviso  clause 
into  the  writ  of  trial  (b). 

TlNDAL  ('.  J.  The  defendant  was  living  within  the  jurisdiction  of  the  local  court 
at  the  time  the  action  was  brought,  and  the  plaint  ill'  must  have  known  it.  I  think  he 
must  give  a  peremptory  undertaking. 

The  rest  of  the  court  concurred. 

Rule  accordingly. 

Doe  dem.  Wvatt  v.  Byron  and  Others.    May  ',  1845. 

[S.  C.  :i  I).  A-  L  .".I  ;  14  L.  .1.  C.  207.  Distinguished,  Han  \.  Elms,  |  1893]  I  Q.  B. 
609.  Dictum  applied,  Moon  v.  Smee,  [1907]  2  K.  B.  8.  See  Bendy  \.  Evans,  [1910] 
I  L.  K.  268.] 

In  eject nt  upon  a  forfeiture  fori payment   of  rent,  a  sul.  lessee  is  entitled  to  a 

stay  of  proceedings  on  paymenl   of  the  rent  and  costs,  under  the    I  G,  ■_',  c  28,  s.   I. 

Ivjeetmcnt,  brought   to  recover  the  possessii I  Sve  1 ies  situate  in  Park  Place, 

l'addington,  for  non-payment  of  rent,  and  other  breaches  of  covenant     The  premi  i 

in  question  were  demised  by  Matthew  Wvatt,  the  le,sor  of  the  plaintiff,  t -1  !l" 

Steel,  by  [624]  five  several  leases,  dated  respectively  the  Istoi  December,  1841.     steel 
becoming  insolvent,  in  February,  1842,  transferred  all  his  interest  in  the  premises 
save  and  except  the  last  two  days  ol  the  term    created  by  fcbe  above-mentioned  lease 
to  the  defendants,  as  trustees  on  behall  oi  bhem  elve    ind  his  other  oreditoi  i      None 
of  the  leases  containing  a  proviso  lor  re  cut  ry  tor  breach  of  any  of  the  covenants  thi 

(i/j  Reduced  to  single  est,  by  G  .V  ''>  Vict.  <■  dl 
(/■I  Or  for  issuing  a  second  writ  with  a  proviso  clau 
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contained,  or  for  any  other  cause  than  non-payment  of  rent,  the  defendants'  attorney 
took  out  a  summons  to  stay  the  proceedings  upon  payment  of  the  amount  due  for 
rent  and  costs,  under  the  4  6.  2,  c.  28,  s.  4.  The  parties  attended  before  Maule,  J., 
when  it  was  insisted  on  the  part  of  the  lessor  of  the  plaintiff,  that  the  provision  in  the 
act  referred  to  applied  only  to  tenants  or  their  assigns,  neither  of  which  characters  was 
filled  by  the  defendants,  inasmuch  as  Steel  had  reserved  to  himself  a  reversion  of  two 
days.  The  learned  judge  made  an  order,  limiting  it  however  to  the  forfeiture  for 
non-payment  of  rent. 

Byles,  Serjt,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind  thai 
order,  on  the  ground  above  referred  to. 

Talfourd,  Serjt.  (with  whom  was  Addison),  now  shewed  cause.  The  courts  were 
in  the  habit  of  exercising  an  equitable  jurisdiction  to  stay  proceedings  in  ejectment, 
on  payment  of  the  rent  and  costs,  before  the  passing  of  the  statute  4  G.  2,  c.  28. 
Doumes  v.  Turner  (cited  by  Holt,  C.  J.,  2  Salk.  597);  Smith  v.  Parks  (10  Mod.  383). 
And  in  Roe  d.  West  v.  Bams  (7  East,  363),  and  Doe  d.  Harris  v.  Masters  (2  B.  &  C.  490, 
4  D.  *  R.  45),  the  statute  is  treated  as  confirmatory  of  a  power  already  inherent  in 
the  courts,  in  cases  of  application  made  before  trial.  [625]  The  defendants  are  clearly 
within  s.  2  ('0  :  and  it  would  operate  a  monstrous  hardship  if  they  should  lie  held  not 

(a)  Which,  after  reciting  that  "great  inconveniences  do  frequently  happen  to 
lessors  and  landlords,  in  eases  of  re-entry  for  non-payment  of  rent,  by  reason  of  the 
many  niceties  that  attend  re-entries  at  common  law;  and  forasmuch  as  when  a  legal 
re-entry  is  made,  the  landlord  or  lessor  must  be  at  the  expense,  charge,  and  delay  of 
recovering  in  ejectment,  before  he  can  obtain  the  actual  possession  of  the  demised 
premises;  and  it  often  happens,  that,  after  such  a  re-entry  made,  the  lessee  or  his 
assignee,  upon  one  or  more  bills  filed  in  a  court  of  equity,  not  only  holds  out  the 
lessor  or  landlord,  by  an  injunction,  from  recovering  the  possession,  but  likewise 
pending  the  said  suit,  do  run  much  more  in  arrear,  without  giving  any  security  for 
the  rents  due  when  the  said  re-entry  was  made,  or  which  shall  or  do  afterwards  incur" 
— enacts,  "that,  in  all  eases  between  landlord  and  tenant,  as  often  as  it  shall  happen 
that  one  half-year's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor  to  whom  the 
same  is  due,  hath  right,  by  law,  to  re-enter  for  the  non-payment  thereof,  such  landlord 
or  lessor  shall  and  may,  without  any  formal  demand  or  re-entry,  serve  a  declaration 
in  ejectment  for  the  recovery  of  the  demised  premises,  or,  in  case  the  same  cannot  be 
legally  served,  or  no  tenant  lie  in  actual  possession  of  the  premises,  then  to  affix  the 
same  upon  the  door  of  any  demised  messuage ;  or,  in  case  such  ejectment  shall  not 
be  for  the  recovery  of  any  messuage,  then  upon  some  notorious  place  of  the  lands, 
tenements,  or  hereditaments,  comprised  in  such  declaration  in  ejectment ;  and  such 
affixing  shall  be  deemed  legal  service  thereof ;  which  service  or  affixing  such  declaration 
in  ejectment  shall  stand  in  the  place  and  stead  of  a  demand  and  re-entry  ;  and,  in  case 
of  judgment  against  the  casual  ejector,  or  nonsuit  for  not  confessing  lease,  entry,  and 
ouster,  it  shall  lie  made  appear  to  the  court  where  the  said  suit  is  depending,  by 
affidavit,  or  be  proved  upon  the  trial,  in  ease  the  defendant  appeal's,  that  half  a  year's 
rent  was  clue  before  the  said  declaration  was  served,  and  that  no  sufficient  distress  was 
to  he  found  on  the  demised  premises,  countervailing  the  arrears  then  due,  and  that 
the  lessor  or  lessors  in  ejectment  had  power  to  re-enter ;  then  and  in  every  such  case 
the  lessor  or  lessors  in  ejectment  shall  recover  judgment  and  execution,  in  the  same 
manner  as  if  the  rent  in  arrear  had  been  legally  demanded,  and  a  re-entry  made;  and, 
in  ease  the  lessee  or  lessees,  his,  her,  or  their  assignee  or  assignees,  or  the  person  or 
persons  claiming  or  deriving  under  the  said  leases,  shall  permit  and  suffer  judgment 
to  be  had  and  recovered  on  such  ejectment,  and  execution  to  be  executed  thereon, 
without  paying  the  rent  and  arrears,  together  with  full  costs,  and  without  filing  any 
bill  or  bills  for  relief  in  equity  within  six  calendar  months  after  such  execution 
executed  ;  then  and  in  such  case  the  said  lessee  or  lessees,  his,  her,  or  their  assignee 
or  nssignees,  and  all  other  persons  claiming  and  deriving  under  the  said  lease,  shall 
be  barred  and  foreclosed  from  all  relief  or  remedy  in  law  or  equity,  other  than  by  writ 
of  error  for  reversal  of  such  judgment  in  case  the  same  shall  be  erroneous,  and  the 
said  landlord  or  lessor  shall  from  thenceforth  hold  the  said  demised  premises  discharged 
from  such  lease  ;  and  if  on  such  ejectment  verdict  shall  pass  for  the  defendant  or 
defendants,  or  the  plaintiff'  or  plaintiff's  shall  be  nonsuited  therein,  except  for  the 
defendant  or  defendants   not  confessing  lease,  entry,  and  ouster,  then   in   every  such 
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in  be  within  the  remedial  clause,  s.  4.  [Tin  [626]  dal,  C.  J.  The  difficulty  is,  ili.it 
there  is  no  privity  of  estate  between  the  defendants  ami  t he  landlord.]  The  def en 
dants  stand  in  the  place  of  the  lessee,  on  whose  behalf  the  application  is  substantially 
made.  [Cresswell,  J.  It  certainly  is  not  easy  to  sec  why  they  should  be  entitled  to 
relief  in  equity,  and  not  at  law.]  In  Doe  d.  Whitfield  v.  Roe  (3  Taunt.  402)  it  was 
held  that  the  mortgagee  of  a  lease  lias  the  same  title  to  relief  against  an  ejectment 
for  non-payment  of  rent,  and  upon  the  same  terms,  as  the  lessee  against  whom  the 
recovery  is  had.  [Tindal,  C.  J.  That  was  before  the  case  of  Williams  v.  Bosa/nquet 
(1  Brod.  &  B.  238,  3  J.  B.  Moore,  500).  Erie,  J.  I  incline  to  think  that  the  word 
"tenant"  in  the  statute  is  used  in  the  modem  sense — the  sense  in  which  it  is  used  in 
the  proceedings  in  ejectment.]  The  statute  must  have  intended  to  give  to  the  tenant 
a  remedy  commensurate  with  the  right  given  to  the  landlord. 

[627]  Byles,  Serjt.,  in  support  of  the  rule.  The  defendants,  no  doubt,  may  have 
relief  in  equity,  as  they  might  have  had  if  the  case  had  occurred  before  the  statute, 
the  effect  of  which  was,  not  to  extend,  but  to  restrain  the  relief  before  given.  Sect.  3 
— which  was  evidently  intended  for  the  relief  of  the  landlord — enacts,  "that,  in  case 
the  said  lessee  or  lessees,  his,  her,  or  their  assignee  or  assignees,  or  other  prison  or 
persons  claiming  any  right,  title,  or  interest,  in  law  or  equity,  of,  in,  or  to  the  said 
lease,  shall,  within  the  time  aforesaid,  file  one  or  more  bill  or  bills  for  relief  in  any 
court  of  equity,  such  person  or  persons  shall  not  have  or  continue  any  injunction 
against  the  proceedings  at  law  on  such  ejectment,  unless  be,  she,  or  they  do  or  shall, 
within  forty  days  next  after  a  full  and  perfect  answer  shall  be  filed  by  the  lessor  or 
lessors  of  the  plaintiff  in  such  ejectment,  bring  into  court  and  lodge  with  the  proper 
officer,  such  sum  and  sums  of  money  as  the  lessor  or  lessors  of  the  plaintiff  in  the 
said  ejectment  shall,  in  his,  her,  or  their  answer,  swear  to  be  due  and  in  arrear,  over 
and  above  all  just  allowances,  and  also  the  costs  taxed  in  the  said  suit,  there  to 
remain  till  lie'  hearing  of  the  cause,  or  to  be  paid  out  to  the  lessor  or  landlord  on  good 
security,  subject  to  the  decree  of  the  court;  and,  in  case  such  bill  or  bills  shall  be 
Bled  within  the  time  aforesaid,  and  after  execution  is  executed,  the  lessor  or  lessors 
of  the  plaintiff  shall  be  accountable  only  for  SO  much  and  no  more  as  he,  she,  or  line 
shall  really  and  bona  fide,  without  fraud,  deceit,  or  wilful  neglect,  make  of  i  he  demised 
premises  from  the  I  ime  of  his,  her.  Or  their  entering  into  the  actual  possession  t  hereof  ; 
and,  if  what  shall  be  so  made  by  the  lessor  or  lessors  of  tie'  plaintiff  happen  to  be  less 
than  the  lent  reserved  on  t  lie  said  lease,  then  the  said  les.-ee  or  lessees,  liis,  her,  or 
their  assignee  or  assignees,  before  he,  she,  or  they  shall  be  restored  to  his,  her,  or  their 
possession  or  possessions,  [628]  shall  pay  such  lessor  or  lessors,  or  landlord  or  land- 
lords, what  the  money  so  by  them  made  fell  short  of  the  reserved  renl  for  the  time 
such  lessor  oi'  lessors  of  the  plaintiff,  landlord  or  landlords,  held  the  said  lands."  Then 
Comes  sect.  4,  which,  for  the  relief  of  the  tenant,  provides  and  enacts  "that,  if  the 
tenant  or  tenants,  his,  her,  or  their  assignee  or  assignees,  do  or  shall,  at  any  time 
before  I  he  trial  in  such  ejectment,  pay  or  tender  tot  he  lessor  or  landlord,  hi-  executors 

1   administrators,  or  his,  her,  or  their  attorney  in  thai  cause,  or  pay  into  th >urt 

where  the  same  cause  is  depending,  all  the  renl  and  arrear  -  together  with  the  costs, 
then,  and  in  such  ease,  all  further  proceedings  on  the  said  ejectment  shall  cease  and 

he  discontinued  ;  and,  if  such  lessi r  losers,  his,  her,  or  their  executors,  adminis 

brators,  or  assigns,  shall,  upon  such  bill  Bled  as  aforesaid,  be  relieved  in  equity,  he, 
she.  and  they  shall  have,  hold,  and  enjoy  the  demised  lands  according  to  the  lease 
thereof  made,  without  any  new  lease  to  be  i hereof  made  to  him,  her.  or  them.  These 
defendants  an'  not  within  the  protection  of  that  clause,  even  assuming  the  word 
"tenant"  there  to  mean  "tenant  in  possession,"  as  has  been  suggested;  foi  they 
defend,  under  the  rule,  as  landlords.     That,  however,  clearly  is  not  ilc  3ense  in  which 


case  such  defendant  or  defendants  shall  have  anil  rOCOVer  hi-,   her,  and  their  full  COStS  : 

Provided  always,  that  nothing  herein  contained  shall  extend  to  bar  the  right   of  any 

mortgagee    or    mortgagees    of    such    lease,    or   any    part    thereof,    Who    shall    not    he    in 
possession,    so    as    such     mortgagee    or    I tgagees    shall    and    do    wilhin    si\    calendar 

months  after  such  judgment  obtained  and  execution  executed,  pay  ;>ll  rem   in  arr 
and  all  costs  and  damages  sustained  by  such  lessor,  person  or  persons  entitled  to  the 
remainder  or  reversion  as  aforesaid,  and  perform  all  the  covenants  and  agreements 

which,    on    the    pari    and    behalf    of    the    first     leSSI '    lessees,    .ir '    ought    to    be 

performed." 
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tlic  word  tenant  i<  used  in  the  act.  [Cresswell,  J.  It  certainly  is  used  in  that  sense 
in  one  part  of  sect.  2.]  In  this  clause  it  means  no  more  than  "lessee."  If  the  court 
extend  the  remedy  to  the  sub-lessee,  they  will  give  it  to  one  who  is  not  bound  to 
perform  the  covenants  in  the  lease,  and  to  whom,  therefore,  the  act  never  could  have 
been  intended  to  apply.  Dovmes  v.  Twrner  (2  Salk.  597)  and  Smith  v.  Parks  (10 
Mod.  383)  are  no  authorities  for  this  application.  In  the  former,  the  court  stayed 
the  proceedings,  upon  the  defendant's  accepting  a  new  lease  [629]  (the  entry  putting 
an  end  to  the  original  term),  ami  sealing  a  counterpart,  in  addition  to  bringing  the 
amount  of  rent  into  court.  And  as  to  Roe  a.  West  v.  Davis  (7  East,  363)  and  Doe  d. 
Harris  v.  Masters  (2  B.  &  C.  490,  4  D.  &  R.  45),  it  was  enough  to  hold  in  those  cases 
that  an  application  after  trial  was  too  late  :  they  determine  nothing  more. 

Tin  DAL,  C.  J.     We  must  not  decide  this  case  upon  the  particular  circumstances  of 
difficulty  in  which  the  landlord  has  placed  himself  by  his  omission  to  stipulate  in  the 
leases  for  a  right  of  re-entry  for  other  breaches  besides  non-payment  of  rent ;  and  our 
decision  must  be  the  same  as  if  all  the  other  covenants  had  been  duly  performed.    The 
difficulty  in  which  the  lessor  of  the  plaintiff  finds  himself,  arises  from  his  own  neglect 
in  not  extending  the  proviso  for  re-entry  to  the  case  of  a  breach  of  any  of  the  cove- 
nants, or  in  not  restraining  the  lessee  from  sub-letting.     The  question  turns  more 
immediately  upon  the  fourth  section  of  the  statute.     We  are  not,  however,  limited  to 
the  consideration  of  that  clause,  but  are  at  liberty  to  resort  to  any  other  part  of  the 
act,  in  order  to  see  whether  the  words  "tenants  or  assigns''  are  to  bear  the  limited 
construction  contended  for  on  the  part  of  the  lessor  of  the  plaintiff.     Comparing  the 
terms  of  the  fourth  section  with  those  of  the  second,  it  seems  to  me  that  the  word 
"tenant"  is  large  enough  to  embrace  an  under-lessee.     By  section  2  a  provision  is 
made  in  favour  of  the  landlord — that,  "in  case  the  lessee  or  lessees,  his,  her,  or  their 
assignee  or  assignees,  or  other  person  or  persons  claiming  or  deriving  title  under  the 
said  leases,  shall  permit  ami  suffer  judgment  to  be  had  and  recovered  on  such  ejectment, 
and  execution  to  be  executed  thereon,  without  paying  the  rent  and  [630]  arrears, 
together  with  full  costs,  and  without  filing  any  bill  or  falls  for  relief  in  equity  within 
six  calendar  months  after  such  execution  executed,  then,  and  in  such  case,  the  said 
lessee  or  lessees,  his,  her,  or  their  assignee  or  assignees,  and  all  other  persons  claiming 
and  deriving  under  the  said  lease,  shall  be  barred  and  foreclosed  from  all  relief  or 
remedy  in  law  or  equity,  other  than  by  writ  of  error  for  reversal  of  such  judgment, 
in  case  the  same  shall  be  erroneous ;  and  the  said  landlord  or  lessor  shall  from  thence- 
forth hold  the  said  demised  premises  discharged  from  such  lease."     The  persons  who 
are  thus  debarred  of  remedy  are,  the  lessee  or  lessees,  his,  her,  or  their  assigns,  or 
sub-lessees,  or  other  persons  claiming  or  deriving  under  lease.     And,  when  we  come 
to  section  4 — which  was  intended  for  the  benefit  of  the  tenant  or  lessee — one  would 
naturally  expect  to  find  its  terms  co-extensive  with  those  of  the  previous  section,  and 
sufficient  to  embrace  all  those  whose  remedy  was  thereby  barred.     The  words  are: 
"  If  the  tenant  or  tenants,  his,  her,  or  their  assignee  or  assignees,  do  or  shall,  at  any 
time  before  the  trial  in  such  ejectment,  pay  or  tender  to  the  lessor  or  landlord,  his 
executors  or  administrators,  or  his,  her,  or  their  attorney  in  that  cause,  or  pay  into 
the  court  where  the  same  cause  is  depending,  all  the  rent  and  arrears,  together  with 
the  costs,  then,  and  in  such  case,  all  further  proceedings  on  the  said  ejectment  shall 
cease  and  be  discontinued."     It  seems  to  me  that  it  would  be  singular  to  hold  that  a 
stricter  and  closer  sense  is  to  be  given  to  the  word  "  tenant "  in  section  4,  which  is 
dealing  with  the  relief  to  be  afforded  to  the  lessee  and  those  claiming  under  the  lessee, 
than  in  section  2,  which  deprives  of  remedy  both  lessees  and  sub-lessees.    It  is  further 
to  be  observed,  that  the  fourth  section  does  not,  in  terms,  require  the  rent  to  be  paid 
by  the  person  from  whom  it  [631]  is  due:  the  requisites  of  the  act  would  be  as  well 
answered  by  a  payment  by  an  intermediate  party  (a).     I  am  therefore  of  opinion  that 
the  fourth  section —which  is  a  remedial  one,  and  is  to  be  construed  accordingly— does 
comprehend  persons  circumstanced  like  these  defendants,  and  consequently  that  this 
rule  should  be  discharged. 

(a)  So,  in  the  case  of  a  mesnalty,  where  the  tenant  paravaile  was  distrained  upon 
by  the  lord  paramount,  the  mesne,  or  intermediate,  tenant  might  pay  the  rent,  or 
might,  if  the  lord  refused  to  receive  the  rent,  put  his  own  cattle  into  the  pound  in 
substitution  for  the  cattle  of  his  tenant.  In  the  principal  case,  however,  the  party 
willing  to  pay  the  rent  is  not  the  intermediate  tenant,  but  the  tenant  paravaile. 
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Coltman,  J.  This  case  has  been  ingeniously  argued  on  the  part  of  the  lessor  of 
the  plaintiff;  but  it  appears  tome  that  the  argument  used  seeks  to  enforce  too  critical 
a  construction  of  the  statute.  The  main  objects  of  the  act  were,  the  more  easy 
recovery  of  rents,  and  the  renewal  of  leases — securing  to  the  landlord  the  rent  due  in 
respect  of  the  land,  without  reference  to  any  other  covenants  in  the  lease.  Our 
construction  should  be  such  as  to  forward  those  objects,  and  not  such  as  to  restrain 
the  effect  of  it  on  account  of  some  difficulty  which  it  was  not  the  intention  of  the  act 
to  relieve  against.  The  argument  we  have  heard  is  founded  mainly  on  the  omission 
from  sect.  4  of  the  words  "or  other  person  or  persons  claiming  or  deriving  under  the 
sail  1  leases,"  which  are  found  in  sect.  _,  and  which,  it  is  said,  would  also  have  been 
found  in  sect.  4,  if  such  had  been  the  intention  of  the  legislature.  The  argument 
would  have  had  more  weight  if  the  expression  had  been  "lessee  or  lessees,  or  his,  her, 
or  their  assignee  or  assignees,"  as  in  the  previous  section  :  but  the  fourth  section 
changes  the  phraseology,  and  substitutes  for  lessee  or  lessees,  "tenant  or  tenants," 
which  latter  words  [632]  admit  of  a  far  more  enlarged  interpretation.  The  second 
section  also  speaks  of  a  "tenant  in  actual  possession  of  the  premises,"  which  is  a  much 
more  extended  description  than  "lessee  or  lessees."  The  construction  we  are  now 
putting  upon  the  act  gives  to  the  landlord  all  the  advantages  it  was  intended  to  give 
him,  viz.  security  for  the  payment  of  his  rent.  For  these  reasons,  I  think  there  is  no 
ground  for  setting  aside  my  brother  Maule's  order. 

Cresswell,  J.  The  order  is  couched  in  guarded  terms,  to  relieve  the  defendants 
from  the  forfeiture  by  reason  of  non-payment  of  rent;  and  it  is  with  a  view  to  thai 
point  only  that  we  are  called  upon  to  put  a  construction  upon  the  statute.  .My  brother 
Bylcs  points  out  a  great  hardship  on  the  landlord,  inasmuch  as  the  sub-lesscc  is  under 
no  liability  to  him.  Our  construction,  however,  would  be  the  same,  even  if  the  lease 
had  contained  a  proviso  for  re-entry  for  a  breach  of  any  of  the  covenants  ;  for,  if  there 
be  any  other  ground  of  forfeiture  than  the  non-payment  of  rent,  the  order  does  not 
interfere  with  it  ;  and,  if  the  lessor  is  damaged  by  reason  of  the  insufficiency  oi  the 
proviso  for  re-entry,  that  is  his  own  fault.  We  cannot  take  into  consideration  the 
nature  and  contents  of  the  under-lease.  Now,  the  statute  contemplates  two  states  oi 
things.  The  second  section  gives  certain  facilities  to  the  landlord.  It  supposes  an 
action  of  ejectment  brought  by  him  for  non-payment  of  rent ;  and  enacts,  that,  in  case 
the  lessee  or  assignee,  or  other  person  claiming  or  deriving  under  the  lease,  allows  the 
action  to  go  on  to  judgment  and  execution,  without  paying  lie  renl  and  costs,  and 
without  tiling  any  bill  for  relief  in  equity  within  si\  mouths  after  such  execution 
executed,  then  the  lessee  or  assignee,  or  other  person  claiming  and  deriving  under  tic 
lease,   shall    be   barred    from   all    relief   or   reined)-    in    law   [633]   or  equity.       Sect.    3 

provides,  that,  in  case  the  said   "lessee  or  lessees,  his,  her,  or  their  assigni '  assigns, 

or  other  person  or  persons  claiming  any  right,  title,  or  interest  in  law  or  equity,  of, 
in,  or  to  the  said  lease,"  shall,  within  the  time  mentioned  in  the  previous  section,  lile 
a  bill  in  eipiity  for  relief,  unless  he  shall,  within  forty  days  after  the  filing  oi  the 
answer,  pay  the  rent  and  costs  into  court,  lie  shall  not  have  an  injunction  to  restrain 
the  proceedings  at  law.  That  section  applies  to  proceedings  in  equity  after  judgment. 
The  fourth  section  applies  to  the  case  of  a  party  coming  to  the  court  in  which  the 
act  inn  is  brought,  for  relief  before  judgment.  In  the  latter  part  of  sect.  •_',  the  phrase 
is  changed,  the  words  "or  other  person  or  persons  claiming,"  &c,  being  omitted.  A 
similar  change  of  phrase  is  to  be  observed  in  sect.  I  ;  it  begins  with  enacting  "that, 

if  the  tenant  or  tenants,  his,  her,  or  their  assig Or  assigns,  do  Or  shall  at  any  time 

before   the   trial   in  such  ejectment   pay,  or  tender,  to   the  lessor  or  landlord,  his 

executors  Or  administrators,  or  his,  her,  or  their  at  lorney  ill  thai   Cau   Bj  Or  pay  into  the 

e t  where  the  same  cause  is  depending,  all  the  rent  and  arrears,  together  with  the 

costs,  then  and  in  such  case  all  further  proceedings  on  the  said  ejectment  ahall  cea  e 

and  be  discontinued  :"  and  then  it  goes  on      "and  if  BUcb   168866  Or  1688668,  hi-,  hci,  01 

their  executors,  administrators,  or  assigns,  shall,  upon  such  bill  filed  a  aforesaid,  be 
relieved  in  equity,  he,  she,  and  thej   shall  have,  hold,  and  enjoy  the  demised  lands 

according  to  the  lease  thereof  made,  without  any  new  lease  to  be  thereof  made  to  linn, 
her,  or  them."      The    second    and    third    section*   clearly    applying   to   sub  levees,   win 

should  not  the  fourth  also,  the  words  of  which  arc  large  enough  to  embrace  them 
I  think  that,  in  order  to  put  a  consistent  construction  upon  the  whole  act,  we  must 
construe  the  word  "  tenant "  as  meaning  aomet  hing  more  t  han  lessee  [634]  or  assignee 

For  these  reasons,  I  think  the  order  made  by  mv  brother  Manic  Ought  to  stand. 
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EKLE,  J.  I  also  am  of  opinion  that  the  older  in  question  ought  to  stand.  The 
legislature  contemplated  the  reservation  of  a  right  of  re-entry  as  a  mode  of  enforcing 

the  payment  of  rent.  Therefore  it  provides,  that,  where  the  lessor  brings  an  action 
of  ejectment  founded  upon  a  forfeiture  for  non-payment  of  rent,  if  the  tenant  pays 
the  rent  and  costs  before  trial,  the  contract  is  to  be  considered  as  having  been  per- 
formed, and  the  tenancy  under  the  lease  shall  continue.  Construing  the  statute  with 
a  view  to  this  relief,  it  appears  to  me  that  our  decision  is  fully  borne  out.  The  second 
section  uses  the  expression  "  tenant  in  possession  of  the  premises."  Any  person  may 
be  the  tenant  in  possession  in  an  ejectment:  and  it  seems  to  me  that  the  word 
"tenant"  in  sect.  4  is  used  in  this  modern  sense,  meaning  the  person  against  whom 
the  ejectment  is  brought. 

Regard  being  had  to  the  various  modes  of  expression  adopted  in  these  three 
sections,  I  think  it  is  quite  clear  that  the  word  "tenant"  in  sect.  4  is  used  in  a  much 
wiiler  sense  than  lessee. 

Rule  discharged. 

[635]     Aylinc;  v.  Goldring.     May  8,  1845. 

The  plaintiff  in  an  action  of  aim.  con.  having  been  nonsuited  in  consequence  of  the 
accidental  absence  of  his  attorney,  the  court  granted  a  new  trial  on  payment  of 
costs,  as  between  attorney  and  client,  it  appearing  that  another  action  might  be 
barred  by  the  statute  of  limitations,  and  the  plaintiff  be  thereby  precluded  from 
taking  ulterior  proceedings. 

This  was  an  action  for  criminal  conversation.  The  writ  was  sued  out  on  the  16th 
of  May,  1844.  Notice  of  trial  was  given  for  the  next  Summer  assizes  for  Sussex  ;  but 
the  plaintiff's  attorney,  being  unable  to  discover  the  place  of  abode  of  certain  witnesses 
whose  testimony  he  deemed  material,  countermanded  such  notice.  He  again  gave 
notice  of  trial  for  the  last  Spring  assizes,  and  employed  another  attorney  to  set  the 
cause  down  for  trial,  he  himself  being  obliged  to  proceed  to  Chichester  and  elsewhere 
to  collect  his  witnesses.  On  reaching  Lewes  in  the  afternoon  of  the  day  after  the 
commission-day,  which  he  was  unable  to  do  sooner,  he  found  that,  owing  to  the  cause 
having  been  entered  earlier  than  he  had  expected  it  to  be  entered,  it  had  already 
been  called  on,  and  the  plaintiff  nonsuited. 

C.  Jones,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set  aside  the 
nonsuit,  and  for  a  new  trial,  on  payment  of  costs.  The  affidavit  upon  which  he  moved 
detailed  the  above  facts,  and  further  stated,  that,  unless  the  nonsuit  were  set  aside, 
the  plaintiff  would  lie  without  remedy,  inasmuch  as  his  cause  of  action  would  be 
barred  by  the  statute  of  limitations. 

Channell,  Serjt.,  having  shewed  cause,  and  C.  Jones,  Serjt.,  having  been  heard  in 
support  of  the  rule, 

Tindal,  C.  J.,  said — If  this  had  been  a  case  where  the  nonsuit  was  the  result  of 
negligence  on  the  part  of  the  plaintiff's  attorney,  so  that  the  client  could  have  an 
action  against  him,  and  so  recover  to  the  full  extent  [636]  to  which  he  was  thereby 
damnified,  I  should  not  have  been  disposed  to  interfere.  But,  in  this  form  of  action, 
which  may  be  intended  as  a  preliminary  step  to  ulterior  proceedings,  and  where  the 
consequences,  as  regards  the  future  comfort  and  happiness  of  the  man,  are  so  serious, 
I  do  not  think  he  ought,  under  the  circumstances,  to  be  shut  out  from  the  opportunity 
of  trying  the  cause.  Upon  the  terms,  therefore,  of  his  paying  the  costs  as  between 
attorney  and  client,  I  think  this  rule  should  be  made  absolute. 

The  rest  of  the  court  concurred. 

Rule  absolute  accordingly. 

Brooks  v.  Roberts.     May  8,  184"). 

After  regular  appearance  entered  for  the  defendant,  sec.  stat.,  a  motion  to  set  aside 
the  declaration  and  subsequent  proceedings  on  the  ground  that  the  defendant  has 
not  been  served  with  process,  is  too  late.  The  application  should  have  been,  to  set 
asifle  the  appearance. 

Shee,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  the  declaration  and  subsequent  proceedings  in  this  action  should 
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not  be  set  aside,  upon  an  affidavit  that  the  defendant  had  never  been  served  with  any 
process,  and  that  the  receipt  of  the  notice  of  declaration  was  the  first  intimation  he 
had  (it  an  action  having  been  commenced  against  him  at  the  suit  of  the  above-named 
plaintiff. 

Channell,  >Serjt.,  now  shewed  cause,  upon  affidavits  detailing  the  circumstances 
under  which  the  service  of  the  writ  of  summons  was  supposed  to  have  been  effected, 
ami  stating  that  an  appearance  was  duly  entered  for  the  defendant  according  to  the 
statute  on  the  2Gth  of  April  last.  He  submitted  that,  there  being  a  regular  appear- 
[637]  ame  on  the  files  of  the  court,  the  declaration  must  be  taken  to  have  been  well 
Bled,  ami  consequently  that  the  motion  was  misc jeived. 

Shee,  Serjt.,  in  support  of  his  rule,  insisted  that,  inasmuch  as  an  appearance 
according  to  the  statute  could  only  be  entered  upon  a  personal  service  of  the  writ  of 
Summons,  and  there  had  been  no  such  service,  the  defendant  was  entitled  to  treat  the 
appearance  as  a  nullity. 

TlNDAL,  C.  J.  This  rule  must  be  discharged.  There  being  a  seemingly  regular 
appearance  in  the  books  of  the  court,  if  that  has  been  entered  without  authority,  the 
application  should  have  been  to  set  it  aside.  'There  is,  so  long  as  the  appearance 
remains,  no  irregularity  in  the  declaration.  In  Hesker  v.  Jarmaim  (•">  Tyrwh.  381, 
I  I'.  >V  M.  -108),  where  a  writ  was  irregular,  and  the  defendant  moved  to  set  aside  the 
service  for  irregularity,  the  court  discharged  the  rule  ;  Bayley,  B.,  saying — "If  in  this 
ease  yuii  had  applied  to  set  aside  the  writ  and  service,  or  writ  or  service,  the  court 
might  have  made  the  rule  absolute  as  to  the  one,  though  not  as  to  the  other.  In  this 
ease  a  true  copy  of  the  writ  has  been  duly  served.  If  it  had  not  been  a  true  copy,  or 
if  it  had  nut  been  properly  served,  we  should  have  set  aside  the  service  for  irregularity. 
Where  you  object  to  the  service  of  the  writ,  you  ought  to  shew  some  deficiency  in  the 
service."  That  case  was  decided  in  the  year  L833.  In  1835  1  find  another  case  of 
Edwards  v.  Danks  (l  Dowl.  P.  C.  357),  where  proceedings  were  taken  on  a  bail  bund 
before  default  in  the  original  action,  and  it  was  held  that  the  mode  of  taking  the 
objection  was,  by  moving  to  set  aside  the  writ  itself,  and  not  the  service'  of  it  ;  Lord 
Abinger  observing — [638]  ''This  motion  supposes  a  defect  in  the  service,  which  does 
not  exist."  So,  here,  this  motion  supposes  an  irregularity  in  the  declaration,  for 
which  there  is  no  warrant.  The  fault,  if  fault  there  be,  is  higher  up,  viz.  in  the 
appearance.     The  motion  should  have  addressed  itself  to  that. 

The  rest  of  the  court  concurred. 

Rule  discharged. 

Murray  v.  Silver.     Mays,  1845. 

A  rule  to  discontinue  cannot  lie  taken  out  during  a  rule,  with  a-  stay  of   prOC lings. 

The  defendant  having  obtained  a  rule  nisi  for  judgment  as  in  ease  of  a  nonsuit, 

which  was  drawn  up  in  the  usual  form,  with  a  stay  of  proceedings,  I  he  plaintiff,  peiid 
ing  that  rule,  took  out  a  rule  to  discontinue  upon  payment  of  costs. 

Dow  ling,  Serjt.,  on  a  former  day,  obtained  a  rule  calling  upon  the  plaintiff  to  >hew 
cause  why  the  rule  to  discontinue  should  not  beset  aside,  with  costs,  on  the  ground 
that  ii  was  a  proceeding  in  the  cause,  taken  whilst  the  proceedings  were  Btayed  by 
the   former  rule,     lie  cited  Lom   v.  Peacock  (Barnes,  316).     There,  the  defendant 

obtained  a  rule  to  shew   cause  why   judgment    as   in   ease   of  ;i    nonsuit   should    not    be 

entered.  The  plaintiff  afterwards  had  a  rule  to  shew  cause  why  he  should  not  have 
leave  to  discontinue,  which  was  enlarged;  and  both  rule  came  on  together.  Hie 
court  held  the  application  for  leave  to  discontinue    'Iter  the  first   motion,  wrong,  and 

made  I  he  rule  absolute  for  a  nonsuit. 

[639]  Channell,  Serjt.,  now  shewed  cause.  Where  a  d.fend. mi  applies  to  the 
court  for  relief,  he  is  entitled,  upoi tiee  lo  the  other   ide,  i"  a  sto)  of  proceeding 

the   object    of    the    rule    being     that      lie    dl.'lll    Hot      be     placed    III    jicrll     In      llle    |iloeeeilm    j    ol 

his  opponent   in  the  mean  time.     That   rule,  however,  can  have  no  application  boa 

case  of  this  sort,  the  rule  to  discontinue  not  being  a  i leeding  in  lie  i  but  an 

abandonment  of  it.     The  ease  of  Lowev,  Peacock  can  bardlj  be  considered  an  authority. 

howling,  Serjt.,  in  support  of  his  rule.     It  is  diffioult  to  conceive  how  a  rule  made 

in  a  cause  can  be  deemed  other  than  a  proceeding  in  the  cause.     As  well  might  it  be 

Contended   that   a   final   judgment    is   not    a   proceeding.      [CreBSWell,   J,      The   i  ill.-   to 
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discontinue  is  a  rule  absolute  :  in  Lowe  v.  Peacock  it  appears  to  have  been  a  rule  nisi.] 
The  rule  to  discontinue,  in  modern  practice,  is  a  side-bar  rule  obtained  without  the 
consent  of  the  court.  Although  in  form  a  rule  absolute,  it  does  not  operate  a  dis- 
continuance until  the  costs  are  taxed  and  paid. 

TiXDAL,  C.  J.  It  is  difficult  to  say  that  taking  out  a  rule  to  discontinue,  is  not 
taking  a  step  in  the  cause.  In  order  to  perfect  it,  the  plaintiff  must  go  on  and  pro- 
cure the  costs  to  be  taxed  ;  which  clearly  would  be  taking  a  proceeding  in  the  cause. 
And,  as  there  is  a  case  upon  the  subject,  the  authority  of  which  I  do  not  see  reason 
enough  to  dispute,  I  think  the  rule  must  be  made  absolute. 

The  rest  of  the  court  concurred. 

Rule  absolute. 

[640]      GIBBS    V.   TlTNALEY.      May  8,   1845. 

The  court  will  not  allow  additional  affidavits  to  be  filed  in  support  of  a  motion  for  a 
new  trial,  after  the  expiration  of  the  time  for  moving. — In  an  action  against  a 
surgeon  for  negligence,  wherein-  the  plaintiff  lost  his  leg,  a  verdict  being  found  for 
the  plaintiff  with  nominal  damages,  the  court  refused  to  grant  a  new  trial,  the 
judge  having  expressed  himself  satisfied  with  the  verdict. 

This  was  an  action  upon  the  case  against  a  surgeon  for  negligence.  At  the  trial 
before  Parke,  B.,  at  the  last  assizes  at  Norwich,  it  appeared  that,  on  the  6th  of  August 
last,  the  plaintiff,  a  boy  about  fourteen  years  of  age,  who  was  working  on  the  Brandon 
Railway,  received  a  severe  injury  by  a  truck  going  over  his  ancle  ;  that  the  foot  was 
on  that  day  bandaged  by  a  druggist  residing  at  Wymondham ;  and  that,  in  conse- 
quence (as  was  alleged  by  the  plaintiff's  witnesses)  of  the  improper  conduct  of  the 
defendant, — a  surgeon  who  was  called  in  to  attend  the  plaintiff, — in  permitting  the 
bandage  to  remain  untouched  until  Monday  the  12th  of  August,  the  foot,  by  reason 
of  the  circulation  being  impeded  by  the  undue  pressure,  mortified,  and  the  plaintiff 
was  ultimately  obliged  to  undergo  amputation  of  the  limb. 

The  defendant's  groom,  who  was  called  as  a  witness  on  the  part  of  the  defendant, 
swore,  amongst  other  things,  that  he  was  with  his  master  on  Wednesday,  the  8th  of 
August,  and  then  saw  him  remove  the  bandage  from  the  plaintiff's  foot,  and  place  it 
in  a  splint. 

The  learned  baron  told  the  jury,  that,  if  they  thought  the  defendant  had  been 
guilty  of  any  degree  of  negligence,  the  plaintiff  would  be  entitled  to  nominal  damages  ; 
but  that,  if  they  were  of  opinion  that  the  loss  of  the  plaintiff's  limb  was  attributable 
to  the  defendant's  carelessness  and  want  of  skill,  then  they  ought  to  give  serious 
damages. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  one  farthing. 

[641]  Byles,  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  new  trial,  on  the 
ground  that  the  damages  were  grossly  disproportioned  to  the  injury  sustained  from 
the  defendant's  negligence  and  unskilfulness  ;  and  upon  affidavits  of  the  plaintiff  and 
his  mother,  and  of  other  persons  (all  of  whom,  with  one  immaterial  exception,  were 
called  at  the  trial),  impeaching  the  testimony  of  the  groom,  as  to  the  fact  of  his 
having  been  present  with  his  master  on  Wednesday,  the  8th  of  August,  and  having 
then  seen  him  remove  the  bandage  from  the  plaintiff's  foot,  and  place  the  foot  in  a 
splint ;  the  affidavits  of  the  plaintiff  and  his  mother  distinctly  stating  that  the  foot 
was  not  placed  in  a  splint  until  Thursday,  the  9th,  and  the  bandages  not  removed 
until  Monday,  the  12th. 

Cur.  adv.  vult. 

On  the  fifth  day  of  the  term,  Byles  produced  additional  affidavits,  sworn  on  the 
preceding  day,  but  only  just  received  in  London.  The  court,  however,  refused  to 
allow  them  to  be  filed;  Cresswell,  J.,  observing  that  the  courts  are  very  peremptory 
in  rejecting  affidavits  not  delivered  within  the  proper  time  for  moving. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  which  was  an  action  against  a  surgeon  for  negligence,  and  in  which 
the  plaintiff  had  a  verdict,  with  one  farthing  damages,  a  motion  was  made  for  a  new 
trial,  on  the  ground  of  the  inadequacy  of  the  damages,  and  on  affidavits  in  contradic- 
tion of  the  evidence  given,  on  the  defendant's  behalf,  by  his  groom. 

It  is  not  usual  with  the  courts  to  grant  a  new  trial  on  the  ground  that  the  damages 
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are  smaller  than  the  court  may  think  reasonable:  R&ndall  v.  Haywwrd  (5  New  Cases, 
424,  7  Scott,  407,  2  Arn.  14).  And  in  the  ease  of  Eaywwrd  v.  Newton  (2  Stra. 
the  court  said  it  [642]  was  never  done.  At  any  rate,  a  new  trial  ought  not  to  be 
granted  on  such  a  ground,  unless  the  judge  who  tried  the  euuse  is  dissatisfied  with 
the  smallness  of  the  damages,  which,  as  the  learned  judge  has  informed  us,  is  not  the 
ease  in  the  present  instance. 

In  reference  to  the  second  ground  on  which  this  application  is  made,  it  is  to  he 
observed  that  the  evidence  given  by  the  witness  whose  testimony  is  impeached,  cannot 
be  looked  upon  as  evidence  coming  by  surprise  upon  the  plaintiff,  seeing  that  it  was 
evidence  directly  applicable  to  the  issue  which  the  plaintiff  came  to  try,  and  being 
such  as  he  ought  then  to  have  been  prepared  to  rebut  (a)1.  We  ought,  therefore,  not 
to  grant  a  new  trial,  unless  it  is  made  out,  that,  on  a  second  trial,  the  position  of  the 
plaintiff  will  be  materially  different  from  that  he  was  in  at  the  former  trial. 

On  examining  the  affidavits  in  support  of  the  application,  it  appears  to  us  that  the 
only  affidavits  which  state  any  material  facts  tending  on  any  solid  ground  to  impeach 
the  testimony  of  the  defendant's  groom,  are,  the  affidavit  of  the  plaintiff  himself, 
which  cannot  be  used  on  a  second  trial,  and  that  of  the  plaintiffs  mother,  who  was 
examined  on  the  plaintiff's  behalf  on  the  last  trial,  and  might,  on  that  occasion,  have 
given  in  court  (a)1  the  evidence  which  she  now  tenders  on  affidavit. 

We  think,  therefore,  that  there  is  in  this  ease  no  sufficient  ground  for  granting 
B  rule. 

Rule  refused. 


[643]    I'hmvay  and  Others  v.  Nall.     Mays,  1845. 

Quaere,  whether  a  general  notice  that  a  party  has  committed  an  act  of  bankruptcy,  is 
a  notice  of  an  act  of  bankruptcy  within  the  meaning  of  the  statute  2  &  3  Vict.  c.  29. 
— A  notice  to  the  following  effect: — "J.  S.  has  committed  an  act  of  bankruptcy. 
Be  signed  a  declaration  of  insolvency  yesterday.  .1.  S.  will  be  declared  bankrupt 
immediately.  I  have  sent  for  a  fiat " — is  not  such  a  notice  as  will  deprive  an 
execution-creditor  of  the  protection  of  the  2  &  ■'!  Vict.  c.  -'■> :  the  sixth  section  of 
the  (5  G.  4,  c.  16,  requiring  the  declaration  of  insolvency  to  be  filed,  and  to  be 
advertised  in  the  London  Gazette,  before  it  is  a  complete  act  of  bankruptcy. 

After  judgment  for  the  plaint  ill's  in  this  case,  a  feigned  issue,  in  which  Mason  and 
others,  assignees  of  Nall,  a  bankrupt,  were  to  be  plaint  ills,  and  Conway  and  others, 
defendants,  was  directed  for  the  purpose  of  trying  whether  or  not  the  assignees  of 
Nall  wrvr  entitled  to  the  proceeds  of  his  goods  sold  under  a  li.  fa. 

The  issue  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London  after  Michael 
mas  term  last,  when  the  following  facts  appeared:  Nall,  who  was  a  trailer  at 
Chesterfield,  being  indebted  to  Conway  &  Co.,  the  plaintiffs  in  the  action,  and  defen 
dants  in  the  issue,  in  1351.  for  goods  sold  and  delivered,  a  judgment  was  signed 
against  him  upon  a  judge's  order,  on  the  28th  of  March,  1844.  On  the  30th  of  .March 
a  writ  of  li.  fa.  was  issued  against  him,  directed  to  the  sheriff  oi  the  county  of  Derby  ; 

and.  on  I  lie  3rd    of    April,  at  about   one  o'clock    in    I  he  after in,  I  lie  -hei  ill'  seized  the 

goods   upon    Nail's   premises.        They    were   afterwards    sold,   and    the    proceed-    were 
brought   into  court. 

On  the  1st  of  April,  a  declarati E  insolvency  was  signed  by  Nall  at  Chesterfield. 

On  the  2nd,  one  Gillett,  an  attorney,  addressed  the  following  letter  fr Chesterfield 

to  the  plaint  ill's  iii  London  : — 

"Gentlemen,  To  save  you  expense,  I  think  it  right  to  inform  you  that  Mr.  John 
Nall,  of  this  place,  grocer,  has  committed  an  act  of  bankruptcy.  He  signed  [644]  a 
declaration  of  insolvency  yesterday  (a)a.     My  clients,  Messrs.  I>'.  a    B.,  banket    here, 

(")'  Qu.  whether  the  fact  of  the  bandages  not   being  removed  before  Monday, 
would  not  be  the  subject  of  evidence  to  be  given  in  chiel  ;  and  whether  witne 
disprove  the  alleged  removal  on  Wednesday,  would  nave  I a  sought  for  if  the  state 

mi  'ill   had  no  foundation    in  fact  :   and,   whether,  supposing    the    mother   I"    have    heard 

the  groom's  evidence,  it  is  probable  thai  she  would  tender  herseli  as  a  witness  in  reply  ' 
(a)-  it  is  not  s.nd,  "by  signing  a  declaration  oi  insolvency  yesterday.      It  might 
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are  the  principal  creditors,  and  are  in  possession  of  all  his  property  for  the  equal 
benefit  of  creditors.  Nail  will  he  declared  bankrupt  immediately.  I  have  sent  for 
a  fiat.  I  am  afraid  he  is  deeply  in  debt,  and  that  the  estate  will  produce  but  a  small 
dividend.     He,  however,  states  otherwise." 

This  letter  was  received  by  the  plaintiffs  in  London,  about  nine  o'clock  in  the 
morning  of  the  3rd  of  April.  The  declaration  of  insolvency  arrived  in  London  by  the 
same  post,  and  was  filed  at  the  office  of  the  Lord  Chancellor's  secretary  of  bankrupts, 
at  eleven  o'clock  in  the  morning  of  the  same  day. 

On  the  part  of  the  defendants  (in  the  issue)  it  was  objected  that  the  letter  of  the 
2nd  of  April  was  not  a  sufficient  notice  of  an  act  of  bankruptcy  within  the  statute 
2  &  3  Vict.  c.  29,  s.  1.  His  lordship  directed  a  verdict  to  be  entered  for  the  plaintiff's 
(in  the  issue),  reserving  the  question  for  the  opinion  of  the  court. 

Sir  T.  Wilde,  Serjt,  in  Hilary  term  last,  accordingly  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  defendants  in  the  issue. 

Talfourd,  Serjt.,  (with  whom  was  Warren)  now  shewed  cause.  The  question 
turns  mainly  upon  the  [645]  construction  of  the  statute  2  it  3  Vict.  c.  39,  s.  1,  which 
renders  valid  all  executions  and  attachments  against  the  lands  and  tenements  or  goods 
and  chattels  of  the  bankrupt,  bona  fide  executed  or  levied  before  the  date  and  issuing 
of  the  fiat,  in  it  withstanding  any  prior  act  of  bankruptcy,  provided  the  person  at  whose 
suit  such  execution  or  attachment  shall  have  issued,  had  not,  at  the  time  of  executing 
or  levying  such  execution  or  attachment,  notice  of  any  prior  act  of  bankruptcy  by  him 
committed.  The  cases  of  JVhitmore  v.  Robinson  (8  M.  &  W.  463,  1  Dowl.  N.  8.  135) 
and  Skey  v.  Carter  (11  M.  &  W.  571,  2  Dowl.  N.  S.  831)  are  express  authorities  to 
shew  that  the  2  A-  3  Vict.  c.  29,  s.  1,  does  not  repeal  the  108th  section  of  the  6  G.  4, 
c.  Hi.  Then,  as  to  the  meaning  of  the  letter  of  the  2nd  of  April.  It  is  not  a  mere 
general  notice  that  the  party  has  signed  a  declaration  of  insolvency  :  but  it  contains  a 
distinct  statement  that  he  has  committed  an  act  of  bankruptcy.  In  Spratt  v.  Hobhouse 
(4  Bingh.  173,  12  J.  B.  Moore,  395),  L.  was  possessed  of  the  lease  of  a  public-bouse, 
which  was  deposited  with  the  defendants  as  a  security  for  12751.  14s.  7d.  due  to  them 
from  L.  T.,  having  a  sum  of  6501.  in  the  hands  of  the  defendants,  agreed  with  L.  to 
purchase  his  lease,  &c.  for  16901.  3s.  lid.  ;  but,  he  not  having  sufficient  to  complete 
the  purchase,  the  defendants  consented  to  advance  the  sum  required,  retaining  the 
lease  as  security.  L.,  T.,  and  one  I).,  a  clerk  of  the  defendants,  met  to  effect  the 
transfer,  when  T.  drew  a  draft  on  the  defendants  in  favour  of  L.  for  16901.  3s.  1  Id., 
which  was  handed  over  to  D.,  who,  on  L.'s  executing  the  transfer  to  T,  gave  him  a 
draft  on  the  defendants  for  4141.  8s.  'id.,  the  difference  between  the  amount  of  their 
debt  and  that  of  the  purchase-money.  L.  had  committed  an  act  of  [646]  bankruptcy, 
and  the  defendants  received  notice  from  a  creditor  not  to  pay  the  draft,  as  a  docket 
would  be  struck  against  him.  The  defendants  refused  to  pay  the  draft  when  pre- 
sented, but  they  afterwards  paid  it  under  an  indemnity  :  and  it  was  held,  that  the 
assignees  of  L.  might  recover  the  amount  from  the  defendants  in  an  action  for  money 
had  and  received;  and  that  the  defendants  hail  sufficient  notice  of  the  bankrupt i  \  ol 
L.  In  Ramsey  v.  Eaton  (10  M.  .V-  W.  22,  2  Dowl.  X.  S.  219),  the  court  of  Exchequer 
intimated  an  opinion  that  a  general  notice  to  a  creditor  that  the  debtor  has  committed 
an  act  of  bankruptcy,  is  sufficient,  without  stating  the  nature  of  it :  and  a  similar 
inclination  of  opinion  appears  in  Hocking  v.  Acraman  (12  M.  &  W.  170,  1  Dowl.  .V  L. 
434),  though  the  court  held  that  notice  of  a  docket  having  been  struck  is  not  "notice 
of  any  prior  act  of  bankruptcy"  within  the  meaning  of  the  2  &  3  Viet.  c.  29.  Lord 
Abinger  there  says:  "I  do  not  go  the  length  of  saying  that  there  must  be  notice  of 
some  specific  act,  but  I  say  that  there  must  be  a  notice  that  the  party  has  committed 
an  act  of  bankruptcy."     [Cresswell,  J.     Can  a  man  be  said  to  have  notice  of  an  ai  I  of 

therefore,  perhaps,  be  contended  that  this  letter  contains  nothing  which  expressly 
cuts  down  the  notice  that  Nail  had  committed  an  act  of  bankruptcy,  and  it  might  be 
said  that  such  notice  was  rather  confirmed  than  weakened  by  the  statement  that  he 
would  be  declared  a  bankrupt,  and  that  a  fiat  had  been  sent  for.  If,  however,  it  had 
been  intended  by  the  legislature  that  notice  that  the  party  had  "committed  an  act  of 
bankruptcy"  should  be  sufficient,  it  might  have  been  expected  that  the  terms  used  to 
express  that  intention  would  have  been  "notice  of  a  prior  act  of  bankruptcy,"  not 
"notice  of  any  prior  act  of  bankruptcy." 
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bankruptcy,  where  the  party  giving  t lie  notice  does  not  condescend  on  any  thing 
specific?  Tindal,  C.  J.  The  notice  docs  point  to  something  specific,  namely,  the  act 
ot  signing  the  declaration  of  insolvency,  which  is  not  a  complete  act  of  bankruptcy 
until  something  has  been  done  upon  it.]  It  would  be  complete  when  filed,  which  it 
was  at  eleven  o'clock  in  the  morning  of  the  3rd  of  April. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  Bovill),  in  support  of  the  rule.  The  policy 
of  the  bankrupt  law  has,  for  a  series  of  years,  gradually  been  relaxed  in  favour  of 
bona  fide  dealings  by  creditors  with  the  bankrupt  The  I  .lac.  I,  <•.  15,  s.  1 1,  provides 
"that  no  debtor  of  the  [647]  bankrupt  lie  hereby  endangered  for  the  payment  of  his 
or  her  debt  truly  and  bona  fide  paid  to  any  such  bankrupt  before  such  time  as  he  shall 
understand  or  know  that  he  is  become  a  bankrupt.''  By  the  1'.)  (1.  2,  C.  32,  B.  I,  it  i> 
enacted,  "that  no  person  who  is,  or  shall  be,  really  and  bona  fide  a  creditor  of  any 
bankrupt  for  or  in  respect  of  goods  really  and  bona  fide  sold  to  such  bankrupt,  or  in 
respect  of  any  bill  or  bills  of  exchange  really  and  bona  tide  drawn,  negotiated,  or 
accepted  by  such  bankrupt  in  the  usual  or  ordinary  course  of  trade  and  dealing,  shall 
be  liable  to  refund  or  repay  to  the  assignee  or  assignees  of  such  bankrupt's  estate,  any 
money  which,  before  the  suing  forth  of  such  commission,  was  really  and  buna  fide  due, 
and  in  the  usual  and  ordinary  course  of  trade  and  dealing  received  by  such  person  of 
any  such  bankrupt,  before  such  time  as  the  person  receiving  the  same  shall  know, 
understand,  or  have  notice,  that  he  is  become  a  bankrupt,  or  that  he  is  in  insolvent 
circumstances."  That  clearly  means  that  the  notice  the  party  is  to  have,  shall  be 
something  that  is  equivalent  to  knowledge.  The  46  Gr.  3,  c.  135,  s.  1,  went  a  little 
further;  enacting,  "that,  in  all  cases  of  commissions  (Jf  bankrupt  hereafter  to  be 
issued,  all  conveyances  by,  all  payments  by  or  to,  and  all  contracts  and  Other  dealings 
and  transactions  by  and  with,  any  bankrupt,  bona  fide  made  and  entered  into  more 
than  two  calendar  months  before  the  date  of  such  commission,  shall,  notwithstanding 
any  prior  act  of  bankruptcy  committed  by  such  bankrupt,  be  good  and  effectual,  to 
all  intents  and  purposes  whatsoever,  in  like  manner  as  if  no  such  prior  act  of  bank- 
ruptcy had  been  committed,  provided  the  person  or  persons  so  dealing  with  such 
bankrupt,  had  not,  at  the  time  of  such  conveyance,  payment,  contract,  dealing,  or 
transaction,  any  notice  of  any  prior  act  of  bankruptcy  by  such  bankrupt  committed, 
hi  that  In'  was  insolvent,  or  had  stopped  payment."  The  49  <i.  3,  c.  121,  [648]  s.  2, 
enacted,  that,  "in  all  commissions  of  bankrupt  hereafter  to  be  issued,  all  executions 
and  attachments  against  the  lands  and  tenements  or  goods  and  chattels  oi  the  bank- 
rapt,  bona  fide  executed  or  levied  more  than  two  calendar  months  before  the  date  and 
issuing  of  such  commission,  shall  be  valid  and  effectual,  not  withstanding  any  prior  acl 

of  bankruptcy  had  I a  committed  ;  provided  the  person  at  whose  suit  such  execution 

or  attachment  shall  have  issued,  had  not,  at  the  time  of  executing  or  levying  the  same, 
any  notice  of  any  prim-  act  of  bankruptcy  by  such  bankrupt  committed,  or  that  he  was 
insolvent,  or  had  Stopped  payment  :  provided  always  that  the  issuing  of  a  commission 
of  bankrupt,  although  such  commission  shall  afterwards  be  superseded,  shall  be  deemed 

Buch  notice,  if  it  should  appear  that  an  act  of  bankruptcy  had  I n  actually  comm 

at  the  time  of  issuing  such  commission."    That  provision,  however,  was  i id  to  operate 

too  harshly,  and  was  sunn  repealed.     The  object  of  the  legislature  has  thus  from  time 

to  time  been  to  modify  the  doetri f  relit n m  ;  ulneli  is  now  altogether  destroyed, 

A  credit  in-  is  only  to  be  deprived  of  the  fruits  of  his  execution,  upon  proof  thai  he  had 
notice  of  a  prior  acl  of  bankruptcy  committed  bj  his  debtor.  And  the  notice  must 
be  such  as  to  enable  him  to  act  immediately.  It  must  beadistincl  and  definite  notice 
of  a  specific  act  of  bankruptcy.     The  party  giving  it,  is  not  to  be  permitted  to  give  a 

general  notice,  and  speculate  upon  being  able  afterwards  to  prov<     pecino  act 

It  may  be  conceded  that  this  notice  would  have  been  sufficient,  ii  the  declaration  ol 

insolvency  had  been  a  complete  acl  oi  bankruptcy  at  the  ti it  was  made:  but  here, 

until  something  was  done  upon  it,  ii  was  a  mere  ] i  ol  waste  paper.     Ii  mighl  hue 

been  revoked  before  filing.  Would  a  notice  thai  a  man  \\.i~  about  to  execute  an 
assignment  of  his  effects  for  the  benefit  of  his  creditors,  be  a  good  notice  oi  a  prio 

of  bank  [649]- 1  u pie 3  by  him  c raitted?    [Cresswell,  J.     Would  a  notice,  thai  a  bill 

iiboui  in  become  due  will  probably  be  dishonoured,  be  such  a  noti f  disho 

charge  the  drawer?  This  notice  seems  to  amount  to  no  more  than  that]  Here,  ii 
does  not  even  appear  that  the  plaintifl  ever  had  notice  of  the  filing  oi  the  declaration 
hi  insolvency. 

Tindal,  C.  •).     The  question  in  thi>  case  turns  upon  the  proper  construction  to 
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be  put  on  the  statute  2  &  .'5  Vict.  o.  29,  s.  1,  which  rentiers  valid  all  executions  and 
attachments  against  the  lands  and  tenements  or  goods  and  chattels  of  the  bankrupt, 
bona,  fide  executed  or  levied  before  the  date  and  issuing  of  the  fiat,  notwithstanding 
anv  prior  act  of  bankruptcy,  provided  the  person  at  whose  suit  such  execution  or 
attachment  shall  have  issued,  had  not,  at  the  time  of  executing  or  levying  such  execu- 
tion or  attachment,  notice  of  any  prior  act  of  bankruptcy  by  him  committed.  The 
meaning  of  these  words  appears  to  me  to  be,  that  the  party,  in  order  to  defeat  an 
execution,  shall  have  notice  of  a  prior  act  of  bankruptcy  complete  in  itself  at  the  time 
the  notice  is  given  to  him.  Was  this  letter  of  the  2nd  of  April  a  notice  of  an  act  of 
bankruptcy  complete  at  the  time.'  The  act  of  bankruptcy  relied  on  is  one  that  is 
created  by  the  sixth  section  of  the  ti  G.  1,  c.  16,  which  enacts,  that,  "if  such  trader 
shall  file  in  the  office  of  the  Lord  Chancellor's  secretary  of  bankrupts,  a  declaration  in 
writing,  signed  by  such  trader,  and  attested  by  an  attorney  or  solicitor,  that  he  is 
insolvent  or  unable  to  meet  his  engagements,  the  said  secretary  of  bankrupts,  or  his 
deputy,  shall  sign  a  memorandum  that  such  declaration  had  been  filed ;  which  memo- 
randum shall  be  authority  for  the  printer  of  the  London  Gazette,  to  insert  an  advertise- 
ment of  such  declaration  therein  ;  and  every  such  declaration  shall,  after  such  [650] 
advertisement  inserted  as  aforesaid,  be  an  act  of  bankruptcy  committed  by  such  trader 
at  the  time  when  such  declaration  was  filed."  Two  steps,  therefore,  are  to  be  taken 
before  the  declaration  will  constitute  an  act  of  bankruptcy — the  declaration  is  to  be 
filed  with  the  secretary  of  bankrupts,  and  a  memorandum  is  to  be  signed  by  him  for 
insertion  of  the  advertisement  in  the  Gazette.  Here,  the  notice  simply  states  that  the 
debtor  has  signed  a  declaration  of  insolvency,  and  that  a  fiat  has  been  sent  for.  All 
was  yet  in  fieri  :  the  party  had  done  something  that  might  or  might  not  become  an 
act  of  bankruptcy.  Putting  it  at  the  highest,  it  merely  was  calculated  to  lead  the 
parties  to  whom  the  notice  was  sent,  to  infer  that  an  act  of  bankruptcy  would  lie 
committed,  provided  all  proceeded  regularly.  The  bankrupt  law  does  not  invalidate 
the  execution,  because  the  creditor  has  reason  to  fear  that  an  act  of  bankruptcy  is 
about  to  be  committed  ;  it  does  so  only  where  there  is  notice  that  an  act  of  bank- 
ruptcy actually  has  been  committed.  It  is  very  like  the  case  put  by  my  brother 
Cresswell  during  the  argument,  of  a  notice,  before  a  bill  becomes  due,  that  it  will 
probably  be  dishonoured  ;  which  no  one  would,  for  a  moment,  contend  amounted  to  a 
notice  of  dishonour,  so  as  to  charge  the  drawer  for  the  acceptor's  default  (a)1.  I  think 
the  rule  must  lie  made  absolute. 

COLTMAN,  J.  It  seems  to  me  to  be  clear  that  Nail  committed  an  act  of  bank- 
ruptcy before  the  levy  was  made.  That,  however,  would  not  invalidate  the  exe-[651]- 
cution,  unless  the  creditor  had  previously  received  notice  of  it.  Here,  he  had  not 
notice  that  an  act  of  bankruptcy  had  been  committed,  but  merely  that  something  had 
been  done  wdiich  would,  in  all  probability,  result  in  an  act  of  bankruptcy.  That  was 
not  sufficient. 

Cresswell,  J.  With  respect  to  the  argument  urged  by  my  brother  Wilde, — that 
the  notice,  to  be  of  any  avail,  mast  be  a  distinct  notice  of  a  specific  act  of  bankruptcy, 
— it  is  to  be  observed  that  the  notice  required  by  the  act  is,  notice  "  of  any  prior  act 
of  bankruptcy  by  him  committed  ;"  which,  it  may  be  fairly  inferred,  should  be  some- 
thing specific.  It  is  not  necessary,  however,  to  decide  that  here  ;  for,  this  notice  does 
affect  to  point  to  something  specific;  and  that  is,  that  something  has  been  done  by 
the  party  tending  to  an  act  of  bankruptcy.  I  do  not  think  an  execution-creditor  can 
be  called  upon  in  this  way  to  speculate  (<t)-  as  to  whether  or  not  all  the  necessary  steps 
will  lie  taken  to  make  the  declaration  of  insolvency  an  act  of  bankruptcy.  I,  therefore, 
agree  with  my  lord  and  my  brother  Coltman  that  this  rule  should  be  made  absolute. 

Erle,  J.     I  also  am  of  opinion  that  this  rule  should  be  made  absolute.     It  is 

(a)'  The  drawer  of  a  bill  is  presumed  to  have  placed  funds  in  the  hands  of  the 
drawee.  He  is  not  liable  to  make  a  second  provision  for  the  payment,  unless  the 
holder  elects  to  resort  to  him  upon  default  on  the  part  of  the  drawee.  Such  an 
election  before  the  bill  was  dishonoured  would,  of  course,  be  nugatory.  The  object 
of  the  legislature  in  giving  effect  to  a  notice  of  an  act  of  bankruptcy,  appears  to  be, 
to  fix  a  period  for  the  termination  of  a  straggle  for  priority  amongst  creditors. 
"  Notice,"  however,  is  the  term  used  in  both  cases. 

(a)-  In  this  case,  what  remained  to  be  done  was,  a  formal  official  act,  as  to  which 
the  officer  had  no  discretion,  to  be  followed  by  the  mechanical  act  of  the  printer. 
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important  that  the  creditor  should  have  such  information  as  will  enable  him  to 
determine  on  his  right  at  the  time  (b).  Assuming  the  contents  of  the  letter  to  be 
true,  it  does  no  more  than  intimate  to  the  execution-creditors  that  it  is  highly  probable 
that  the  step  Nail  has  taken  will  result  in  bankruptcy  (</).  That  clearly  is  not  such 
a  notice  as  will  deprive  them  of  the  benefit  of  their  execution. 
Rule  absolute. 


[652]     Walker  v.  Petchell.     May  8,  1845. 

[S.  C.  14  L.  J.  C.  P.  211.] 

A.  devised  to  B.  in  trust,  to  permit  and  suffer  his  wife  C.  to  receive  and  take  the  rents 
and  profits  for  her  own  use  for  the  term  of  her  natural  life ;  and,  after  her  decease, 
in  trust  for  all  and  every  such  one  or  more  of  the  child  or  children  of  C,  for  such 
estate  and  interest  as  she  should,  by  deed  or  will,  appoint ;  and,  in  default  of 
appointment,  in  trust  for  all  and  every  the  child  and  children  of  C,  and,  if  more 
than  one,  equally,  and  to  their  several  and  respective  heirs;  and  in  case  C.  should 
die  without  leaving  issue  as  aforesaid,  then  to  the  heirs  of  C.  for  ever  : — Held,  that, 
by  "  issue,"  the  testator  must  be  taken  to  have  meant  "  children,"  and,  consequently, 
that  the  limitation  over  was  not  too  remote. 

Assumpsit,  upon  a  feigned  issue  of  devisavit  vel  non.  The  issue  was,  whether  or 
not  the  plaintiff,  on  the  23rd  of  April,  1844,  was  entitled,  under  and  by  virtue  of  the 
will  of  J.  S.  Walker,  her  late  husband,  to  an  estate  in  fee-simple, — subject  to  be 
defeated  only  in  the  event  of  her  having  a  legitimate  child, — of  and  in  certain 
premises  mentioned  in  the  declaration  in  this  cause,  being  certain  real  estates  situate 
in  Derbyshire,  and  called  the  Cuckoo-Stone  Dale  estate  and  the  Short  Butts. 

Under  an  order  of  Erskinc,  J.,  the  following  case  was  stated  for  the  opinion  of 
the  court : — 

The  plaintiff  is  the  widow  of  the  above-mentioned  .1.  S.  Walker,  who,  before  and 
at  the  time  of  his  decease,  and  also  at  the  time  of  the  making  and  publishing  of  his 
last  will  and  testament  hereinafter  mentioned,  was  seised  in  his  demesne  as  of  fee  of 
and  in,  inter  alia,  the  premises  above  mentioned. 

.J.  S.  Walker,  being  seised  as  aforesaid,  on  the  Nth  of  December,  1833,  duly  made 
and  published  his  last  will  and  testament  in  writing,  duly  executed  and  attested  so 
as  to  pass  real  estates  by  devise;  and  thereby  ga\  e  and  devised  the  premises,  together 
with  other  real,  and  also  personal  property,  as  follows: — 

" I  give,  devise,  and  bequeath  unto  Charles  Else  and  Richard  Sill,  all  and  everj 
my  messuages,  cottages,  farms,  &c,  and  real  and  leasehold  estates  whatsoever,  with 
their  [653]  rights,  members,  and  appurtenances ;  and  also  all  my  money  and  securities 

for  money,  and  all   other  my  personal  estate  and    effects  whatsoever   and   u  heresoev  ei . 

and  of  what  nature  or  kind  soever,  not  hereinbefore  specifically  bequeathed  to  m\    aid 

wife,  to  hold  the  same  unto  and  to  the  use  of  the  -aid  Charles  Else   and    Richard   Sill, 

their  heirs,  executors,  administrators,  and  assigns,  upon  the  trust,  and  for  the  ends, 
intents,  and  purposes,  and  with,  under,  and  subject  to  the  powers,  provisoes,  and 
declarations  thereinafter  i  ^pressed  concerning  the  same,  that  is  to  say,    &c.,  &o, 

And  the  said  .1.  S.  WalW,  by  his  said  will,  and  in  the  BUbsequenl  part  there,, I. 
alter  creating  certain  trusts  not    material  to  the  present   question,  declare, I  and  directed 

as  follows  (thai  is  to  say),  ••  And.  as  to  all  the  rest,  residue,  and  remainder  of  my  said 
real  estates  [which  residue  included  and  comprised  the  premises  rationed  in  bh<       d 

declaration),  and  also  as  t,,  my  said   leasehold  and    personal  estates,    I    direct    that    they. 

my  said  trustees,  or  the  survivor  of  them,  or  the  heirs,  executot  i,  ad tral 

assigns  of  such  survivor,  shall  and  do  stand   p id  thereof,  and  interested  therein 

in  trust     from  and  immediately  after  my  daughter  Betsy  Walker  shall  attain  hi 

age  of  twenty-one  years  as  aforesaid,  or,  in  ct I  her  death  before  that  age,  then, 

from  and  immediately  after  that   event,     to  pay  unto  or  permit  and  suffer  nr 

»  ife  Sarah  Walker,  or  her  assigns,  to  receive  and  take  I  he  rent -.,  issues,  petit-,  interest, 

(6)  Se&Doedem.  Elliott  v.  Hulme,  2  Mann,  a  I;.  183. 

(«.)  In  this  case,  what  remai I  to  be  done  was,  a  formal  official  act.  a-  to  which 

the  officer  had  no  discretion,  to  be  followed  by  the  mechanical  aol  oi  the  printer. 
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and  proceeds  thereof,  as  the  same  shall  from  time  to  time  become  payable,  for  her  own 
use  and  benefit,  during  her  life ;  and,  from  and  immediately  after  her  decease,  then 
that  my  said  trustees,  or  the  survivor  of  them,  or  the  heirs,  executors,  administrators, 
or  assigns  of  such  survivor,  shall  and  do  stand  possessed  of  the  same  real,  leasehold, 
and  personal  estates,  in  trust  for  all  and  every  [654]  such  one  or  more  of  the  child  or 
children,  whether  male  or  female,  of  her  my  said  wi.'e,  lawfully  begotten,  for  such 
estate  and  estates,  interest  and  interests,  and  in  such  parts,  shares,  and  proportions, 
manner,  and  form,  and  subject  to  such  charges  and  payments  to  any  one  or  more  of 
such  child  or  children,  and  with  and  under  such  restrictions,  limitations,  and  powers, 
with  or  without  power  of  revocation,  as  she  my  said  wife,  whether  sole  or  covert,  and 
notwithstanding  her  coverture,  at  any  time  or  times  during  her  life  by  any  deed  or 
deeds,  writing  or  writings,  to  be  by  her  sealed  and  delivered  in  the  presence  of,  and 
attested  by,  two  or  more  credible  witnesses,  or  by  her  last  will  and  testament,  or  any 
codicil  or  codicils  thereto,  to  be  by  her  signed  and  published  in  the  presence  of  and 
attested  by  three  or  more  credible  witnesses,  shall  direct,  limit,  or  appoint,  or  give, 
devise,  or  bequeath  the  same ;  and  in  default  of  such  direction,  limitation,  or  appoint- 
ment, gift,  devise,  or  bequest,  then  in  trust  for  all  and  every  the  child  and  children  of 
my  said  wife,  if  more  than  one,  in  equal  shares,  as  tenants  in  common,  and  to  their 
several  and  respective  heirs,  executors,  administrators,  and  assigns,  for  ever.  But,  in 
case  my  said  wife  shall  happen  to  depart  this  life  without  leaving  lawful  issue  as  afore- 
said, then  I  give,  devise,  and  bequeath  the  said  residue  of  my  said  real  estates  [which 
residue  included  and  comprised  the  premises  mentioned  in  the  said  declaration],  and 
also  my  said  leasehold  and  personal  estates,  unto  and  to  the  use  of  the  heirs,  executors, 
administrators,  and  assigns  of  my  said  wife,  for  ever." 

J.  S.  Walker,  after  making  his  said  will,  died  seised  as  aforesaid  on  the  8th  of 
November,  18.33,  without  having  altered  or  revoked  his  said  will. 

Betsy  Walker,  the  testator's  daughter,  attained  the  age  of  sixteen  years  on  the 
19th  of  February,  184-4. 

[655]  The  plaintiff  Sarah  Walker,  is  the  Sarah  Walker  mentioned  in  the  will  as 
the  wife  of  the  testator. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  Sarah  Walker, 
on  the  23rd  of  April,  1844,  was  entitled,  under  and  by  virtue  of  the  said  will  of 
J.  S.  Walker,  to  an  estate  in  fee-simple,  subject  to  be  defeated  only  in  the  event  of 
her  having  a  legitimate  child,  of  and  in  the  premises  mentioned  in  the  said  declaration, 
and  called  respectively  the  Cuckoo-Stone  Dale  estate  and  the  .Short  Butts.  If  the 
court  are  of  opinion  in  the  affirmative,  then  the  defendant  agrees  that  a  judgment  by 
confession,  of  101.  damages,  or  otherwise,  as  the  court  may  think  tit,  shall  be  entered 
for  the  plaintiff  immediately  after  the  decision  of  the  case  :  but,  if  the  court  are  of 
a  contrary  opinion,  then  the  plaintiff  agrees  that  a  judgment  of  nolle  prosequi,  or  other- 
wise, as  the  court  may  think  fit,  shall  be  entered  against  her  immediately  after  the 
decision  of  the  case :  and,  in  either  event,  judgment  is  to  be  entered  up  accordingly. 

The  case  was  argued  in  Michaelmas  term  last. 

Kinglake,  Serjt,  (with  whom  was  Fitzgerald),  for  the  plaintiff.  The  general  rule, 
undoubtedly,  is,  that  the  words  "dying  without  leaving  lawful  issue,"  unless  qualified 
by  other  expressions  in  the  will,  are  to  be  taken  to  import  an  indefinite  failure  of  issue  : 
Jarman  on  Wills  (pages  418,  et  seq.),  Doe  dem.  Todd  v.  Duesbury  (8  M.  &  W.  514).  Here, 
however,  the  earlier  part  of  the  will,  and  the  use  of  the  words  of  reference  "as  afore- 
said," clearly  shew  the  testator's  intention  to  bring  this  case  within  the  exceptions  to 
that  rule,  the  word  "issue"  being  evidently  used  to  denote  "children."  The  leading 
authority  upon  this  subject  is  7'<«  dem.  Gomberbach  v.  Perryn  (3  T.  R.  484).  There, 
[656]  an  estate  was  devised  to  B.,  the  wife  of  A.,  for  life,  remainder  to  trustees  to 
preserve,  &c.,  remainder  to  the  children  of  A.  and  B.,  and  their  heirs,  for  ever,  to  be 
divided  among  them  equally,  and,  if  but  one  child,  to  such  only  child,  and  his  or  her 
heirs,  for  ever ;  and,  for  default  of  such  issue,  remainder  over ;  and  it  was  held  that 
the  words  "for  default  of  such  issue,"  meant  "for  default  of  such  children."  That 
case  is  precisely  in  point:  inserting  the  words  "as  aforesaid"  for  "such,"  they  are 
undistinguishable.  Buller,  J.,  there  says  :  "  In  the  case  of  Ives  v.  Legge  "  (3/T.  R.  488,  n.), 
"  the  words  after  the  first  limitation,  were  '  in  default,  thereof,'  which  distinguish  it  from 
the  present,  where  the  words  arc,  'for  default  of  such  issue,'  which  mean  the  same  as 
'for  default  of  such  children.'  Then,  it  was  contended  that  the  wind  'such'  might  be 
rejected.     Where,  indeed,  a  word  is  absurd  and  nonsensical,  and  cannot  be  read  in 
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tin-  Bense  in  which  it  is  written,  wc  ought  to  read  it  in  such  a  maimer  as  to  make  it 
intelligible  :  hut  the  court  cannot  reject  any  word  which  has  sense,  in  the  plan-  where 
it  stands.  That  question  was  fully  discussed  in  Ihnii  <l.  liriihlon  v.  Page  and  Another" 
(3  T.  R.  87,  n.),  "  where  the  devise  was  to  the  son  of  T.  Nash  for  life,  remainder  to  his 
first  and  other  sons  in  tail-male,  and,  for  default  of  such  issue,  to  the  daughters  of 
T.  Nash  (without  words  of  limitation),  and,  for  default  of  such  issue,  remainder  over: 
there  it  was  contended  that  the  word  such  ought  to  he  rejected,  ami  then  the  daughters 
would  take  an  estate-tail :  but  the  answer  given  by  the  court  was,  that  they  could  not 
say  that  such  had  no  meaning,  for,  daughters  were  before  named,  to  whom  such  was  refer- 
able ;  and  it  was  held  that  the  daughters  only  took  an  estate  for  life.  So,  here,  the 
words  'such  issue,'  are  sensible  if  they  mean  children  ;  ami,  therefore,  the  court  cannot 
reject  either  of  them."  [657]  The  same  doctrine  is  laid  down  in  The  King  v.  The 
Marquess  of  Stafford (7  East,  521).  In  I'nnnji  </.  Woolley  v.  Norwood  (7  Taunt.  •".<;-'),  the 
testator  devised  gavelkind  land  to  his  three  nephews,  sons  of  his  brother  John,  during 
their  lives,  in  common,  and,  after  their  respective  decease,  the  part  and  share  of  him 
or  them  so  dying,  unto  the  heirs  lawfully  issuing  of  his  and  their  body  and  bodies 
respectively,  and,  if  but  one,  to  such  only  one,  and  to  his,  her,  or  their  heirs  ;  and,  if 
any  of  his  nephews  should  die  without  such  issue,  or,  leaving  any  such,  they  all  should 
die  without  attaining  twenty-one,  then  the  share  of  him  and  them  so  dying,  unto  the 
survivor  and  survivors  of  his  said  nephews,  and  the  heirs  of  the  body  of  such  surviv- 
ing and  other  nephew,  equally,  in  common  ;  and,  for  want  or  in  default  of  such  issue 
of  his  nephews,  unto  his  own  right  heirs  :  and  it  was  held  that  this  was  not  an 
executory  devise,  buta  contingency  with  a  double  aspect.  There  is  no  inconsistency 
in  construing  this  as  two  contingent  remainders,  or,  as  it  is  called,  a  contingent  remainder 
with  a  double  aspect.  For  instance,  here,  if  the  widow  should  leave  children,  they 
would  take  the  remainder  in  fee  ;  if  none,  the  tenant  for  life  would  take  the  remainder 
in  fee.  In  Fearne's  Contingent  Remainders  (9th  edit.  p.  .'17:;),  the  rule  is  thus  laid 
down:  "Although  a  fee  cannot,  in  conveyances  at  common  law,  lie  mounted  on  a 
fee  ;  yet  two  or  more  several  contingent  fees  may  be  limited,  merely  as  substitutes  or 
alternatives  one  for  the  other,  and  not  to  interfere,  but  so  that  one  only  take  effect, 
and  every  subsequent  limitation  be  a  disposition  substituted  in  the  room  of  the  former, 
if  the  former  should  fail  of  effect.  Thus,  in  LuddingUm  v.  Kime  ( 1  Ld.  Raym.  208),  it 
was  held  that  the  first  remainder  was  a  contingent  remainder  in  fee  to  the  use  of  A., 
and  the  remainder  to  B.  was  also  a  contingent  fee,  not  contrary  to,  or  in  any  [658] 
degree  derogatory  from  the  effect  of,  the  former,  but  by  way  of  substitution  for  it. 
And  this  sort  of  alternative  limitation    was   ten 1  a  contingency    with  a  double 

aspect.  For,  if  A.  had  issue  male,  the  remainder  was  to  vest  in  that  issue  ill  fee  ;  but, 
if  A.    had  no   issue  male,  then  it  was  to  vest   in  1'..  in    fee  ;  and    these  were  limitations 

of  which  the  one  was  not  expectant  upon,  and  to  take  effect  after  tl therj  bui  were 

contemporary,  to  commence  from  the  same  period,  not   ind I  together,  but   the  one 

to  take  effect  in  lieu  of  the  other,  if  that  failed.  That  is  precisely  the  character  of  the 
e  tate  here.  In  Doe  d.  Herbert  v.  Selby  (2  II.  &  <'.  926,  I  D.  &  R.  608),  the  testator 
devised  to  hi.-,  "son  G.  for  life,  ami,  from  and  after  his  decease,  unto  all  and  every 
the  child  and  children  of  6.  lawfully  to  be   begotten,  and  their  heirs  for  ever,  to  hold 

as  tenants  in  common,  and  not  as  joint  tenants  ;   but.  if  my  son  G.  should  die  wit  I t 

issue,  or,  leaving  issue,  and  such  child  or  children  should  die  before  attaining  the  age 
of  twenty-one  years,  or  without  lawful  issue,  then  [give  and  devise  the  sai istates 

unto  my  son  f..  my  daughter  A.  S.,  and  my  brothel  in  law  \Y.  I  ».,  and  to  their  heirs 
for  ever,  as  tenants  in  common,  and   not  as   joint  tenant-."      After  the  legators  death, 

G.  suffered  a  recovery,  and  died  u arriedand  without  issue.     It  was  held,  that,  in 

that  event,  the  de\  ise  over  musl  take  effect  as  a  contingent  remainder,  and  was  there 
fore  defeated  ty  the  destruction  of  the  particular  estate  by  the  recovery.     In  Dot  d 

Todd  v.  Duesbury  (8  M.  &  W.  514),  "issue"  was  construed  I irally, 

without  reference  to  any  parties  previously  named  in  the  will.  That  case,  therefon 
has  no  application  here. 

Chanucll,  Scrj't.  (with    wl was    Willes),  lor   the   defendant.      The  de\  i   i    ovei    ill 

this  ease  is  an  executory  [659]  devise,  to  take  effeel  on  an  indefinite  failure  ol 

and  therefore  bad,  as  being  too  remote.     This  is  not  to  be  distinguished  from  the 

case  of  Dot   d.  Toddy.   Duesbury,  unless  the  words  of  refe i  have 

the  operation  thai  is  contended  for  on  the  pari   of  the  plaintiff.     There,  thi   ti 

devised     to   T.    1>.    and    his   assigns   during    his    natural    life,    and,    from    and    alter   his 
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decease,  unto  all  and  every  his  child  and  children  ;  if  only  one  chilrl,  then  to  such 
child,  his  or  her  heirs,  executors,  administrators,  or  assigns  ;  but,  if  more  such  children, 
then  equally  to  be  divided  amongst  them  share  and  share  alike,  and  to  the  heirs, 
executors,  administrators,  and  assigns  of  such  children  respectively,  as  tenants  in 
common,  and  not  as  joint-tenants ;  but,  in  case  the  said  T.  D.  should  happen  to  die 
without  leaving  lawful  issue,  then  to  R.  T.,  E.  D.,  and  M.  D.,  and  to  their  heirs, 
executors,  administrators,  and  assigns,  as  tenants  in  common,  and  not  as  joint-tenants, 
charged  with  the  payment  of  10001.  in  that  case  given  and  bequeathed  to  E.  H.,  to 
be  paid  to  her  at  the  end  of  twelve  months  after  the  said  R.  T.,  E.  D.,  and  M.  D., 
their  heirs,  &c,  should  come  into  the  possession  of  the  same  premises.  At  the  time 
of  the  testator's  death,  T.  I),  and  several  of  his  children  were  living :  and  it  was  held, 
that  the  limitation  over  to  R.  T.,  E.  I).,  and  M.  D.,  did  not  operate  by  way  of  execu- 
tory devise,  or  vest  in  them  a  remainder  in  fee.  The  elaborate  judgment  delivered 
by  Rolfe,  R,  in  that  case,  tends  very  much  to  narrow  the  preceding  decisions  and 
loose  dicta  upon  this  subject.  Where  the  words  used  are  "  such  issue,''  and  the  issue 
immediately  preceding  are  evidently  intended,  it  may  be  conceded  that  the  word 
"  such "  has  the  effect  of  cutting  down  or  restraining  the  general  meaning  the 
expression  prima  facie  bears.  Looking,  however,  at  the  preceding  passages  of  this 
will,  it  is  quite  manifest  [660]  that  "  issue  "  was  not  meant  to  be  confined  to  children 
living  at  the  death. 

Kinglake,  Serjt,  was  heard  in  reply. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  question  before  us  in  this  case  arises  upon  the  will  of  J.  S.  Walker,  whereby 
he  devised  all  his  real  estate  to  trustees  and  their  heirs,  to  the  use  of  them  and  their 
heirs,  upon  trust,  as  to  the  premises  mentioned  in  the  special  case  (after  a  particular 
devise,  upon  which  no  question  arises),  to  permit  and  suffer  his  wife  Sarah  (the  plaintiff) 
to  receive  the  rents  and  profits  for  her  own  use  for  the  term  of  her  natural  life  ;  and, 
after  her  decease,  in  trust  for  all  and  every  or  such  one  or  more  of  her  child  or  children, 
for  such  estates  and  interests  as  she  should  by  deed  or  will  appoint  ;  and,  in  default 
of  appointment,  in  trust  for  the  children  of  his  wife,  if  more  than  one,  equally,  and 
to  their  several  and  respective  heirs  :  but,  in  case  his  said  wife  should  die  without 
leaving  issue  as  aforesaid,  then  he  devised  his  said  real  estate  unto  and  to  the  use 
of  the  heirs  of  his  said  wife  for  ever. 

As  the  trustees  took  the  legal  estate  under  this  devise,  we  have  been  placed  in 
some  difficulty,  by  reason  of  the  established  rule  of  the  courts  of  Westminster  Hall, 
as  to  giving  our  opinion  on  a  question  which  relates  to  a  purely  equitable  estate  : 
and  it  is  only  in  consequence  of  the  urgency  of  the  counsel  on  both  sides,  and  their 
consent  that  the  case  should  be  considered  as  if  actually  amended  by  stating  a  devise 
of  the  legal  estates  to  the  devisees,  of  the  same  quantity  as  those  given  to  them  in 
equity,  that  we  proceed  to  give  our  judgment  herein. 

[661]  The  question  stated  in  this  special  case  for  our  consideration  is,  whether 
Sarah  Walker  (the  plaintiff)  is  entitled  to  an  estate  in  fee-simple,  subject  to  be 
defeated  only  in  the  event  of  her  having  a  child  :  and  the  whole  argument  before  us 
has  proceeded  upon  the  question  whether  the  event  upon  which  the  limitation  of  the 
remainder  in  fee  to  Sarah  Walker  depends,  is  or  is  not  too  remote  ;  it  being  conceded 
on  both  sides,  that,  if  that  limitation  depends  on  the  indefinite  failure  of  issue  in 
Sarah  Walker,  it  will  be  void,  as  being  too  remote ;  whereas,  if  it  depends  on  her 
dying  without  leaving  issue  at  the  time  of  her  death,  it  will  be  a  good  limitation. 

The  general  rule  of  construction  of  wills,  as  established  by  a  long  course  of  decided 
cases,  is,  that  the  words  "dying  without  leaving  issue,"  unless  they  are  qualified  and 
controlled  by  other  words  in  the  context,  must  be  taken  to  refer  to  an  indefinite 
failure  of  issue,  and  that  any  executory  devise  over  which  is  made  to  depend  on  the 
general  failure  of  issue,  is  void,  on  the  ground  of  its  being  too  remote.  The  point  to 
be  considered,  therefore,  is,  whether  the  testator  has  shewn,  upon  the  face  of  the 
will,  an  intention  that  those  words  should  receive  a  more  limited  and  qualified  con- 
struction. 


The  testator  gives  by  his  will  an  estate  for  life  to  his  widow,  with  a  contingent 
lainder  in  fee  to  her  children,  in  case  she  has  any ;  and  immediately  afterwards 
proceeds  to  make  the  provision  in  question,  "  in  case  she  should  die  without  leaving 
lawful  issue  as  aforesaid."     We  think  those  words  of  reference  "as  aforesaid"  do 


rem 
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manifestly  shew  the  intention  of  the  testator  that  the  general  word  "  issue  "  should 
be  construed  to  mean  "children;"  for,  the  words  "as  aforesaid"  must  necessarily 
refer  to  some  description  of  issue  which  had  been  already  mentioned  in  the  will  ;  and, 
as  the  only  [662]  mention  in  the  will  of  any  issue  of  the  wife  has  been  the  mention 
of  the  children  of  the  wife,  we  think  the  necessary  inference  is,  that  the  testator  by 
thr  word  "  issue  "  meant  "children,"  and  that  the  limitation  over  depends  on  the  wife 
dying  without  leaving  children;  and,  consequently,  there  can  be  no  objection  to  it  on 
the  ground  of  remoteness. 

It  may  not,  perhaps,  be  altogether  correct  to  state  the  question  in  the  precise 
form  in  which  it  has  been  stated  in  this  case,  namely,  whether  the  wife  took  an  estate; 
in  tic  simple,  subject  to  be  defeated  only  in  the  evenl  of  her  having  a  child  ;  for, 
before  the  wife  has  any  child,  the  remainder  to  the  children,  and  the  remainder  over 
to  the  wife  in  fee,  would  seem  to  be  contingent  remainders;  and,  consequently,  the 
estate  of  the  wife  would  not  only  be  liable  to  be  defeated  by  the  vesting  of  that 
remainder,  but  also  by  any  act  of  the  tenant  of  the  particular  estate  which  would 
defeat  a  contingent  remainder  (a) ;  and,  after  a  child  is  horn,  the  devise  over  to  the 
wife  in  fee  would  then  be  an  executory  devise,  according  to  the  doctrine  laid  down  in 
the  case  of  Doe  d.  //.  rbert  v.  Selby  (2  B.  &  C.  926,  4  D.  &  R.  608),  which,  in  its  facts, 
very  much  resembles  the  present.  This  consideration,  however,  does  not  affect  the 
determination  of  this  case. 

Upon  the  grounds  we  have  stated,  we  give  judgment  for  the  plaintiff'  for  101., 
according  to  what  we  were  given  to  understand,  in  the  course  of  the  argument,  was 
intended  to  be  the  agreement  between  the  parties. 

Judgment  for  the  plaintiff  (c). 

End  of  Easter  Term. 

(it)  No  act  of  the  tenant  of  the  particular  estate  could  now  affect  the  contingent 
remainder.     See  s  &  9  Vict.  c.  106,  s.  6. 

(c)  The  8  A  '.)  Vict.  c.  106,  s.  6,  protects  legal  contingent  remainders  against  the 
acts  and  defaults  of  preceding  takers.  Equitable  contingent  remainders  \vfi\-  safe 
before,  and  could  at  no  time  be  defeated  by  a  party  who  took  a  prior  legal  freehold 
estate,  or  a  prior  equitable  interest  commensurate,  in  point  of  duration,  with  a  free- 
hold estate.  (Fearne,  Cont.  Rem.  8th  ed.  321.)  Here,  (supra,  660),  "the  trustee  , 
i.e.  the  devisees  Else  and  Sill,  "took  the  legal  estate,"  i.e.  the  legal  tee.  The  estate 
of  Sarah  Walker  was  I  herefore  merely  equitable,  and  would  not  be  liable  bo  be  defeated, 
as  assumed  (supra,  662), — "by  any  act  of  the  tenant  of  the  particular  estal  e  w  bich 
would  defeat  a  contingent  remainder." 

The  ease  to   be  eousii lered  as  amended    by  stating   a  devise   of   legal    estates   ol    the 

same  quality  as  those  given  in  equity  (supra,  660);  but  this  was  for  the  purpose  oi 
enabling  a  court  of  law  to  deal  with  the  question,  not  of  substituting  destructible  for 
indesl  rucl  ible  remainders. 

With  regard   to   the   words  "as  aforesaid,"   it    may    be   observed    thai    even    if   the 

expression  used  had  been  "and  in  ease  she  shall  die  wit  I i  issue"  ("no1  such  issue    |, 

the  words  "without    issue"  must   have  been  construed  to  mean  "without  any  child  or 

i  hildren,"  or,  in  other  words  "  without  any  object  or  objects  of  I  he  preceding  limita- 
tion." (Goodright  v.  Dwnham,  1  Dough  264,  Malcolm  v.  Taylor,  2  Russ.  &  Mylne,  U6.) 
If  the  winds  ••  without  issue  "can  receive  ither  construction,  the  words  "without 

leaving  issue"  must,  a  fortiori,  be  restrictive;  the  latter  words  having,  in  devises  of 
realty,  been  wrested  from  their  natural  import  (Dansey  v.  Griffiths,  I  M.  &  S.  61); 
although  in  bequests  of  personalty,  even  when  blended  with  realty,  they  are  allowed 
to  retain  that  import. 

It  is  said  (supra,  661)  to  have  been  "conceded  on  both  Bides,  that  if  the  Limitation 
of  the  remainder  in  fee  to  Sarah  Walker  depended  on  the  indefinite  failure  of  issue 

of   Sarah   Walker,  it   would  be  void  as  too   remote."       It    max    be  doubled  whether  that 

objecti sould  ever  apply  to  a  limitation  by  devise  of  real  estate,  on  a  dying,  with- 
out issue,  of  the  previous  taker  of  an  estate  of  freehold.     If  the  failure  of  issu i> 

templated  be  an  indefinite  failure  of  issue,  will  not  the  previous  taker,  if  there  be  no 

mesne  limitation,  be  tenant  in  tail  in  possession,  and  if  there  be  a  mesne  limit  itioil, 
tenant  in  tail  in  remainder  I      In   .ill    eases   of   this   description    the   I test    appeals    to 

ha\e  been  -whether  the  words  contemplating  a  failure  of  issue  should  create  an  estate 
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[663]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  and 
upon  Writs  of  Error  from  that  Court  to  the  Exchequer  Chamber,  in 
Trinity  Term,  in  the  Eighth  Year  of  the  Reign  of  Victoria. 

The  judges  who  usually  sat  in  banco  in  this  term,  were,  Tindal,  C.  J.,  Coltman,  J., 
Maule,  J.,  Cresswell,  J. 

Tomlinson,  Clerk,  v.  Sir  F.  Boughey,  Bart.,  and  Another.     May  23,  1845. 

Where,  in  proceedings  before  a  tithe-commissioner  under  the  forty-fifth  section  of  the 
6  &  7  W.  4,  c.  71,  several  moduses  are  set  up  in  respect  of  distinct  farms,  and  the 
annual  value  of  the  payment  to  be  made  in  respect  of  each  farm  is  less  than  "201., 
his  decision  is  final,  notwithstanding  the  whole  is  in  the  hands  of  the  same  proprietor, 
and  the  aggregate  yearly  value  exceeds  201. 

The  44th  section  of  the  tithe-commutation  act,  6  &  7  W.  4,  c.  71,  enacts,  "that, 
if  any  modus  or  composition-real,  or  prescriptive  or  customary  payment,  [664]  shall 
be  payable  instead  of  the  tithes  of  any  of  the  lands,  or  produce  thereof,  in  the  pariah, 

tail  by  implication,  or  should  be  simply  referred  to  the  previous  limitations;  that 
is  to  say,  whether  the  limitation  introduced  by  these  words  was  more  remote  or  was 
less  remote — in  what  manner  the  limitation  took  effect,  not  whether  it  was  too  remote, 
and  therefore  incapable  of  taking  effect. 

The  judgment  states  the  question  for  consideration  to  be  "whether  Sarah  Walker 
was  entitled  to  an  estate  in  fee-simple,  subject  to  be  defeated  only  in  the  event  of  her 
having  a  child,"  and  that  "  the  whole  argument  has  proceeded  upon  the  question 
whether  the  event  upon  which  the  limitation  of  the  remainder  in  fee  to  Sarah  Walker 
depends,  is  or  is  not  too  remote  1 "  But,  on  looking  at  the  special  case,  it  is  difficult 
to  see  that  any  such  question  could  arise,  or  that  any  such  remainder  had  been 
created. 

The  devise  was,  unto,  and  to  the  use  of,  Else  and  Sill,  their  heirs,  &c,  upon  trust 
to  pay  unto  or  permit  Sarah  Walker  to  receive  the  rents  for  life,  and,  after  her  death, 
for  her  children  as  she  should  appoint,  and  in  default  of  appointment,  for  her 
children  in  fee  :  then  follows,  in  these  words,  the  limitation  said  to  be  a  remainder, 
"  but  in  case  my  said  wife  shall  happen  to  depart  this  life  without  leaving  lawful  issue 
as  aforesaid,  then  I  devise  the  residue  of  my  said  real  estate  unto  and  to  the  use  of 
the  heirs  and  assigns  of  my  said  wife  for  ever."  So  that  there  was  a  legal  executory 
devise  to  the  heirs  of  the  wife,  in  defeasance  of  the  legal  fee  primarily  devised  to  the 
trustees  ;  and  if  the  benefit  of  this  executory  devise  attached  in  the  wife,  it  must  have 
so  attached  under  the  rule  in  Shelley's  case  (as  to  which  rule  see  2  Mann.  &  Ryl.  490  (c), 
492  (a)  (e) ;  1  N.  &  M.  657  (g) ;  7M.  &  G-.  941) :  but  how  could  any  question  as  to 
the  applicability  of  that  rule  arise,  unless  the  wife  took,  which  clearty  she  did  not, 
a  prior  estate  of  freehold  of  the  same  legal  quality  as  that  of  the  estate  of  inheritance 
devised  to  her  heirs  ;  and  how,  from  the  very  origin  and  nature  of  the  rule,  could  it 
be  applicable  to  an  executory  limitation  to  those  heirs?  But,  assuming  it  to  have 
been  applicable,  then  the  wife  took,  not  a  remainder  in  fee,  but  an  executory  fee. 

The  only  question  really  arising  upon  the  limitation  contained  in  this  will  seems 
to  be  this — whether  the  word  "  having  "  operated  so  as  to  render  the  trust-limitation 
in  favour  of  the  children,  liable  to  fail  in  the  event  of  Sarah  Walker's  not  leaving  a 
child  living  at  her  death,  or  whether,  on  the  contrary,  this  word  "having"  ought  to  be 
construed  in  the  sense  of  "having  had,"  so  as  to  give  the  children  absolutely  vested 
interests  in  these  limitations.  (See  Prest.  Est.  271,  et  seq. ;  Fearne,  Cont.  Rem.  by 
Butler,  8th  ed.  52  ;  Doe  clem.  Bean  v.  EaUey,  8  T.  R.  5 ;  Parr  v.  Swindell,  4  Russ.  283 ; 
Jarman  on  Wills,  377).     But  this  point  does  not  appear  to  have  been  considered. 

The  rule  of  construction  proposed  by  the  recent  statute  of  wills  (7  W.  4  &  1  Vict, 
c.  26,  s.  29),  disposes,  as  regards  testamentary  dispositions  made  since  the  31st  of 
December  1838,  of  some  of  the  questions  to  which  the  words  "dying  without  issue" 
and  "  dying  without  leaving  issue,"  have,  from  time  to  time,  given  rise,  substituting 
matter  for  other  questions  which  may  not  perhaps  be  found  to  be  more  easy  of 
solution. 
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the  commissioners  or  assistant-commissioner  shall,  in  such  case,  estimate  the  amount 
of  such  modus,  composition,  or  payment,  as  the  value  of  the  tithes  payable  in  respect 
of  such  lands  or  produce  respectively,  and  shall  add  the  amount  thereof  to  the  value 
(if  the  other  tithes  of  the  parish  ascertained  as  aforesaid,  and  shall  also  make  due 
allowance  for  all  exemptions  from,  or  non-liability  to,  tithes  of  any  lands,  or  any  part 
of  the  produce  of  such  lands:  provided  also,  that,  if  it  shall  appear  to  the  said  com- 
missioners or  assistant-commissioner  that  any  question  concerning  any  modus  or  com- 
position-real, prescriptive  or  customary  payment,  or  claim  of  exemption  from  or  non- 
liability to  the  payment  of  tithes,  relating  to  the  lands  in  question,  shall  have  been 
decided  by  competent  authority  before  the  making  of  the  award,  the  commissioners 
or  assistant-commissioner  shall  act  on  the  principle  established  by  such  decision,  and 
shall  make  their  award  as  if  such  decision  had  been  made  at  the  beginning  of  the  said 
period  of  seven  years." 

Section  45  enacts,  "  that,  if  any  suit  shall  be  pending  touching  the  right  to  any 
tithes,  or  if  there  shall  be  any  question  as  to  the  existence  of  any  modus  or  composi- 
tion real,  or  prescriptive  or  customary  payment,  or  any  claim  of  exemption  from,  or 
non-liability  under  any  circumstances,  to,  the  payment  of  any  tithes  in  respect  of  any 
lands  or  any  kind  of  produce,  or  touching  the  situation  or  boundary  of  any  lands,  or 
if  any  difference  shall  arise  whereby  the  making  of  any  such  award  by  the  commis- 
sioners or  assistant-commissioner  shall  be  hindered,  it  shall  lie  lawful  for  the  commis- 
sioners or  assistant-commissioner  to  appoint  a  time  and  place  in  or  near  the  parish  for 
hearing  and  determining  the  same  ;  and  the  decision  of  the  commissioners  or  assistant- 
commissioner  shall  be  final  and  conclusive  on  all  persons,  subject  to  the  provisions 
hereinafter  contained." 

[665]  And  section  41!  provides,  "that  any  person  claiming  to  be  interested  in  any 
lands,  or  in  the  tithes  thereof,  who  shall  be  dissatisfied  with  any  such  decision  of  the 
commissioners  or  assistant-commissioner,  may,  if  the  yearly  value  of  the  payment  to 
be  made,  or  withholden,  according  to  such  decision,  shall  exceed  the  sum  of  201.,  cause 
an  action  to  be  brought  in  any  of  His  Majesty's  courts  of  law  at  Westminster,  against 
the  person  in  whose  favour  such  decision  shall  have  been  made,  within  three  calendar 
months  next  after  such  decision  shall  have  been  notified  in  writing,  in  such  manner  as 
the  commissioners  or  assistant-commissioner  shall  direct,  to  the  parties  interested 
therein,  or  to  their  known  agents  ;  in  which  action  the  plaintiff' shall  deliver  a  feigned 
issue,  whereby  such  disputed  right  may  be  tried,  and  shall  proceed  to  a  trial  at  law 
of  such  issue  at  the  sittings  after  the  term  or  at  the  assizes  then  next  or  next  but  one 
after  such  action  shall  have  been  commenced,  to  be  holdcn  for  the  county  within  which 
such  lands,  or  the  greater  part  thereof,  are  situated;  with  liberty,  nevertheless,  for 
the  court  in  which  the  same  shall  have  been  commenced,  or  any  judge  of  His  Majesty's 
courts  of  law  ai  Westminster,  to  extend  the  time  for  going  to  trial  therein,  or  to  direct 
the  trial  to  lie  had  in  another  county,  if  it  shall  seem  lit  to  such  court  or  judj 
to  do  ;  and  every  defendant  in  any  such  action  shall  enter  an  appearance  thereto,  and 
accept  such  issue:  but,  in  case  the  parties  shall  differ  as  t  o  t  lie  form  of  such  issue, 
or-  in  case  the  defendant  shall  fail  to  enter  such  appearance  or  accept  Buch  issue,  i  hen 
the  same  shall  be  settled  under  the  direction  of  the  court  in  which  the  action  shall 
be  brought,  Or  by  any  judge  of    His    Majesty's  courts  of    law  at    Westminster,  and    the 

plaintiff  may  proceed  thereon  in  like  manner  as  if  the  defendant   had  appeared  and 
accepted  such  issue,"  &c. 

The  plaintiff'  in  this  case  was  the  rector  oi  the  parish  of  Stoke  upon  Trent,  in  the 
county  of  Stafford.  The  [666]  defendants  were  owners  of  lauds  w  iilnn  the  parish. 
Proceedings  being  taken  before  an  assistant  tithe-commissioner  under  the  Btatute 
6&  7  \\ .  I,  c.  71,  and  the  defendants  having  set  up  f 'teen  several  modus,-,  one, 

a  parochial   modus,   and   the   rest,    farm    modiises,    nil f   them   (including   the   claim 

of  a  parochial  modus)  were  determined  in  favour  of  the  land-owners,  and  the  other 
five  in  favour  of  the  rector.     The  yearly  valued  the  lands  respectively  covered  by 
these  alleged  moduses  was  more  than  201.,  but  the  yearly  value  of  the  ink.     i 
case  was  less  than  201.,  except  in  one  case,  where  il  was    tated  to  '«•  "about  201." 

The   rector,  being  dissatisfied  with    the  decisi f   tin'   commissioner,  commenced 

the  present  action,  in  order  to  try  his  right    pursuant    to  the   provisions   of   BGCtion    L6 
of    the   act,    tendering    an    issue   a      to    the    6X1   tei I    BOcfc    modus    upon    which    the 

assistant-commissioner  had  decided  against  him.     The  defendants  having  refu  ed  to 

accept  such  issue, 
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Channell,  Serjt.,  on  behalf  of  the  rector,  in  Easter  term  last,  obtained  a  rule 
calling  upon  the  defendants  to  shew  cause  why  they  should  not  accepc  the  issue,  or 
whj-  the  same  should  not  be  settled  under  the  direction  of  the  court,  insisting  that 
the  case  was  within  the  act,  if  the  aggregate  yearly  value  of  all  the  tithes  covered  by 
the  several  moduses  exceeded  201. 

Talfourd  and  Shee,  Serjts.,  now  shewed  cause.  By  the  45th  section  of  the  act  the 
decision  of  the  commissioners  or  assistant-commissioner  is  declared  to  be  final  and 
conclusive  on  all  persons,  subject  to  the  provisions  contained  in  section  46.  Now,  the 
46th  section  provides  "  that  any  person  claiming  to  be  interested  in  any  lands,  or  in 
the  tithes  thereof,  who  shall  be  dissatisfied  with  any  such  decision  of  the  commissioners 
or  assistant-[667]  commissioner,  may,  if  the  yearly  value  of  the  payment  to  be  made 
or  withholden  according  to  such  decision  shall  exceed  the  sum  of  201.,  cause  an  action 
to  be  brought  in  any  of  His  Majesty's  courts  of  law  at  Westminster  against  the  person 
in  whose  favour  such  decision  shall  have  been  made,  with  three  calendar  months  next 
after  such  decision  shall  have  been  notified  in  writing,  in  such  manner  as  the  commis- 
sioners or  assistant-commissioner  shall  direct,  to  the  parties  interested  therein,  or 
to  their  known  agents  ;  in  which  action  the  plaintiff  shall  deliver  a  feigned  issue, 
whereby  such  disputed  right  maybe  tried,"  &a  The  clause  then  proceeds  to  regulate 
the  time  and  mode  of  trial  of  such  issue.  The  question  is,  whether,  there  being 
several  distinct  moduses  set  up  in  respect  of  several  farms,  the  circumstance  of  the 
same  parties  being  interested  in  all,  entitles  the  rector  to  an  issue  under  this  clause, 
because  the  aggregate  yearly  value  of  the  several  payments  to  be  made  or  withheld 
exceeds  201.,  each  separate  claim  to  a  modus  involving  a  yearly  value  of  less  than  that 
sum.  The  intention  of  the  legislature  evidently  was,  to  make  the  decision  of  the 
commissioner  final  in  all  cases  save  where  the  yearly  value  of  the  payment  to  be  made 
or  withholden  according  to  such  decision  should  exceed  201. — to  prevent  the  whole 
value  of  the  matter  in  dispute  being  absorbed  by  an  expensive  course  of  litigation. 
Had  the  several  farms  in  this  case  belonged  to  different  proprietors,  it  is  quite  clear 
the  rector  would  not  have  been  entitled  to  an  issue.  Nor  can  he  be  so  entitled  ly 
reason  of  the  accidental  circumstance  of  the  same  parties  being  proprietors  of  the 
win ile.  Besides,  assuming  that  the  rector  had  a  right  to  an  issue  by  reason  of  the 
aggregate  yearly  value  of  the  tithes  submitted  for  the  decision  of  the  commissioner 
exceeding  201.,  he  has  clearly  no  right  to  adopt  so  much  of  the  decision  as  is  in  his 
own  favour,  and  [668]  dispute  the  rest.  In  the  case  of  Flanders  v.  Bunbury  (Easter 
term,  1843,  not  reported),  which  was  one  of  a  series  of  actions  brought  by  the  owners 
of  lauds  against  the  rector  and  vicar  respectively  of  Mildenhall,  in  Suffolk,  by  way  of 
appeal  against  the  award  of  an  assistant-commissioner  under  the  act  now  in  question — 
the  yearly  value  of  the  tithe  in  question  in  that  action  being  only  21.,  but  the  aggregate 
yearly  value  of  the  tithes  covered  by  the  award,  and  the  decision  as  to  which  was 
excepted  to  by  the  other  parties,  exceeding  201. — the  court  of  Queen's  Bench  made 
absolute  a  rule  to  stay  the  proceedings. 

Channell,  Serjt.,  in  support  of  his  rule.  In  Mackintosh  v.  New  College  (in  the  court 
of  Queen's  Bench,  not  reported)  the  court  said  that  the  object  of  the  provision  now 
under  discussion  was,  to  give  to  parties  dissatisfied  with  the  decision  of  the  commis- 
sioner an  opportunity  to  try  their  rights  before  a  jury.  To  entitle  them  so  to  do, 
the  statute  requires  that  their  interests  shall  be  interfered  with  to  a  given  amount. 
Here,  the  rector  appears  before  the  commissioner,  standing  upon  his  common-law 
right :  his  claim  is  met  by  the  land-owners,  who  set  up  several  moduses  :  the  commis- 
sioner thereupon  decides  that  the  rector's  claim  is  not  well  founded  in  respect  of 
certain  farms.  [Cresswell,  J.  Do  you  contend  that  the  rector  would  be  entitled  to 
an  issue,  if  the  lands  in  respect  of  which  the  moduses  are  established  by  the  award 
were  in  the  hands  of  different  persons  ?]  It  is  necessary  to  carry  the  argument  to 
that  extent,  in  order  to  sustain  this  rule.  [Maule,  J.  The  question  turns  upon  the 
meaning  of  the  words  "  such  decision  "  in  section  46.]  The  subject-matter  of  the 
decision  here,  exceeds  201.  [Maule,  J.  The  45th  section  empowers  the  commissioner 
to  decide  upon  [669]  "any  question  (amongst  others)  as  to  the  existence  of  any 
modus  or  composition  real."  The  decision,  therefore,  is  to  be  upon  a  question  as  to 
some  modus.  Suppose  two  several  moduses  are  set  up,  does  it  make  any  difference, 
as  to  the  right  to  appeal,  whither  the  rector  chooses  to  dispute  both,  or  only  one  .'] 
The  case  might  possibly  have  been  different,  had  the  several  lands  as  to  which  the 
several  moduses  are  set  up  belonged  to  different  owners  :  there  might  then  have  been 
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a  want  of  mutuality,  seeing  that  each  would  not  be  affected  in  interest  to  the  extent 
of  201.  If  the  landowners  might  haw  made  themselves  plaintiffs  as  to  the  four 
moduses  that  were  decided  against  them,  the  issue  may  be  modified  so  as  to  introduce 
them  ;  but  the  rector  was  not  to  assume  that  they  were  dissatisfied  with  the  decision 
as  to  those  moduses. 

TlNDAL,  C.  J.  It  appears  to  me  that  this  ease  falls  within  the  restriction  imposed 
by  the  legislature  in  the  forty-sixth  section  of  the  act  for  the  commutation  of  tithes. 
The  words  of  that  section  are:  "Provided  always  that  any  person  claiming  to  be 
interested  in  any  lands,  or  in  the  tithes  thereof,  who  shall  he  dissatisfied  with  any  such 
decision  of  the  commissioners  or  assistant-commissioner,  may,  if  the  yearly  value  of 
the  payment  to  be  made,  or  withholden,  according  to  such  decision,  shall  exceed  the 
sum  of  201.,  cause  an  action  to  be  brought  in  any  of  His  Majesty's  courts  of  law  at 
Westminster  against  the  person  in  whose  favour  such  decision  shall  have  been  made, 
within  three  calendar  months  next  after  such  decision  shall  have  been  notified  in 
writing,  in  such  manner  as  the  commissioners  or  assistant-commissioner  shall  direct, 
to  the  parties  interested  therein,  or  to  their  known  agents,  in  which  action  the 
plaintiff  shall  deliver  a  feigned  issue,  whereby  such  dis-[670]-putcd  right  may  he 
tried,"  &c.  The  party  dissatisfied  with  the  decision  of  the  commissioner,  therefore, 
is  restrained  from  appealing  against  it,  unless  the  yearly  value  of  the  payment  in 
dispute  exceed  201.  And  the  question  before  us  is,  whether,  where  several  farms, 
each  of  which  is  covered  by  a  separate  modus,  and  the  value  of  the  payment  to  he 
made  in  respect  of  each  of  which  is  less  than  201.,  belong  to  the  same  owner,  the 
rector  is  at  liberty  to  combine  them  so  as  to  make  the  aggregate  amount  exceed  the 
value  required  to  entitle  him  to  an  issue.  It  seems  to  me  that  each  modus  is  the 
subject  of  a  separate  decision  by  the  commissioner,  and  of  a  distinct  issue,  provided 
it  he  of  the  requisite  value.  It  has  been  contended  on  behalf  of  the  rector,  that,  even 
if  the  several  farms  are  in  the  hands  of  different  owners,  he  still  has  the  right  to  an 
issue  under  the  act,  if  the  aggregate  yearly  value  of  the  whole  exceeds  201.  That 
argument,  however,  is  open  to  this  answer,  that  the  rector  and  the  land-owner  would 
no!  lie  upon  an  equal  footing,  as  the  legislature  intended  they  should  he;  for,  each 
land-owner  would  he  precluded  from  tendering  an  issue,  by  reason  of  the  inferior 
value  of  the  payment  in  dispute.  Taking  the  forty-fourth,  forty-fifth,  and  forty-sixth 
sections  together,  it  is  clear  that  a  modus  is  put  as  a  distinct  subject  matter  of 
decision  by  the  commissioner;  and  that,  if  either  parly  is  dissatisfied  with  his  decision, 

in  one  case  only  is  an  issue  to  go,  na lv,  if  the  yearly  value  of  the  payment  to  be 

made  or  withholden  according  to  such  decision  shall   exceed  the  sum  of  201.      Here, 

the  value  in  each  case  fell  short  of  201.  ;  and   it   seems  to   me  that  the  circumstai I 

the  several  farms  being  in  the  hands  of  the  same  proprietors  is  a  mere  accident  which 
cannot,  in  any  degree,  vary  the  rights  of  the  rector.  I,  therefore,  think  the  rule 
should  he  discharged. 

[671]  COLTMAN,  •!.  Though  put  together  by  the  commissioner,  the  decision  as 
to  each  modus  is  a  separate  decision.  The  case,  therefore,  18  clearly  within  the 
prohibition  of  the  aci 

Mai'i.i:,  .1.     The  rector  is  only  entitled  to  an  issue  where  the  yearly  value  of  the 

tithes    withholden,    or    of    the    modus,    exceeds    201.      Unless    that    lie    the    case,    the 

decision  of  the  commissioner  is  made  final  by  sect.  45.  In  this  case  several  moduses 
were  set  up  before  the  commissioner  in  respeel  of  different  farms,  quite  unconnected 

tin-  one  with  the  others.      I  think  that  constituted  a  number  of  questions  with  respect 

to  those  several  moduses.  The  commissioner  might  have  decided  one  of  the  moduses 
to  be  good,  and  all  the  rest  had;  and  in  each  ease  hi-  decision  »ould  have  been  a 

decisi pon  a  question  as  to  the  existence  of  a  modus.     Whether  there  are  a 

number  of  decisions  or  not,  depends  upon   whether  or  not   there  are  a  number  of 

questions.  The  statute  seems  to  me  to  he  very  clear  ill  its  terms  ;  and  the  policy  of 
it  is  evident— that  the  contending  parties  shall  not    he  permitted  to  incur  the  expense 

of  an  action  in  the  ordinary  course,  where  the  subject  matter  of  the  decision  is  of  a 
less  yearly  value  than  201.  My  brother  Channel!  has  contended  that  the  rector  might 
claim  an  issue  against  each  ami  all   of   the   land  Owners,  supposing  each  laini  to  fo 

to  a  different  proprietor,  provided  the  aggregate  yearly  vali n led  201.     [f  thai 

were  so,  the  rector  might  put  an  indi\  idual  to  tl icpense  of  trying  an  issue  I ihing 

a  single  field,  the  yearly  value  of  the  tithe  of  which  might  he  only  is.     That  clearly 

C.  P,  XJII.— 23 
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cannot  be  the  true  construction  of  the  act.  For  these  reasons,  I  am  of  opinion  that 
the  present  case  is  within  the  prohibition. 

[672]  CKBSSWBLL,  J.  I  am  also  of  opinion  that  there  are  as  many  disputes  and 
questions  as  there  are  moduses.  The  forty-sixth  section  applies  to  each  separate 
decision  upon  each  dispute  contemplated  by  the  preceding  clause. 

Rule  discharged,  without  costs. 

Cooper  v.  Willomatt.     May  23,  1845. 

[S.  C.  14  L.  J.  C.  P.  219;  9  Jur.  598.  Referred  to,  Singer  Manufacturing  Company  \. 
Clark,  1879,  5  Ex.  D.  42;  Payne  v.   WUscm,  [1895]  1  Q.  B.  660;  [1895]  2  Q.  B. 

537.] 

A  bailee  of  goods  for  hire,  by  selling  them,  determines  the  bailment,  and  the  bailor 
may  maintain  trover  against  the  purchaser,  though  the  purchase  was  bona  fide. — 
A.  conveyed  goods  by  bill  of  sale  to  B.  B.  allowed  A.  to  use  the  goods  at  a  weekly 
rent,  A.  undertaking  to  deliver  them  up  on  demand.  A.  afterwards  sold  and 
delivered  the  goods  to  O,  a  bona  fide  purchaser: — Held,  that  B.  might  maintain 
trover  against  C. 

Trover,  for  household  furniture.     Pleas,  not  guilty,  and  not  possessed. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  at  Westminster  after  last 
Hilary  term,  when  the  following  facts  appeared  in  evidence  : — 

On  the  24th  of  April,  1844,  the  goods  in  question  were  conveyed  to  the  plaintiff 
under  a  bill  of  sale  by  one  Parry  Savage,  in  consideration  of  1001.  advanced  to  him 
by  the  plaintiff:  and  on  the  same  day  the  following  agreement  was  entered  into 
between  the  parties  : — 

"  Whereas  the  said  Parry  Savage  having,  by  bill  of  sale  bearing  date  the  24th  of 
April,  1S44,  bargained,  sold,  and  absolutely  assigned  unto  the  said  Edward  Cooper 
all  his  household  furniture,  goods,  chattels,  utensils,  things,  and  effects  mentioned  and 
set  out  in  an  inventory  or  schedule  to  the  said  bill  of  sale;  and  whereas  the  said 
Edward  Cooper  has,  by  virtue  of  the  powers  contained  in  the  said  bill  of  sale, 
possessed  himself  of  the  said  household  furniture,  goods,  chattels,  utensils,  things,  and 
effects ;  and  whereas  the  said  Parry  Savage  proposed  to  the  said  Edward  Cooper  to 
rent  or  hire  of  him  the  said  Edward  Cooper  the  said  household  [673]  goods,  furniture, 
chattels,  utensils,  things,  and  effects,  and  the  said  Edward  Cooper  having  consented 
and  agreed  to  let  the  same  to  hire,  at  and  after  the  rent  or  sum  of  6s.  by  the  week, 
to  be  paid  to  him  the  said  Edward  Cooper  for  the  rent  or  hire  thereof :  It  is  hereby 
agreed  between  the  said  parties,  that  the  said  Parry  Savage  shall  have  the  use  of  the 
said  household  furniture,  goods,  chattels,  utensils,  things,  and  effects,  he  the  said 
Parry  Savage  paying  unto  the  said  Edward  Cooper  the  rent  or  sum  of  6s.  by  the 
week  for  the  rent  or  hire  of  the  same ;  the  first  weekly  payment  to  become  due  and 
be  made  by  the  said  Parry  Savage,  on  the  27th  day  of  April  instant :  and  the  said 
Parry  Savage  hereby  agrees  to  pay  the  said  rent  or  sum  of  6s.  by  the  week,  during 
so  long  a  time  as  he  shall  be  allowed  by  the  said  Edward  Cooper  to  have  the  use  of 
the  said  household  furniture,  goods,  chattels,  utensils,  things,  and  effects  :  and  the 
said  Parry  Savage  hereby  agrees  that  he  will  not  alter,  or  dispose  of,  the  same,  or  any 
part  thereof,  without  the  licence  or  consent  of  the  said  Edward  Cooper,  his  executors, 
administrators,  or  assigns,  for  such  purpose  had  and  obtained,  in  writing  ;  and  that 
he  will  pay  for,  or  replace,  such  articles  or  things  as  may  be  broken  or  damaged  ;  and 
that  he  will  deliver  up  the  said  household  furniture,  goods,  chattels,  utensils,  things, 
and  effects,  in  as  good  state  and  condition  as  they  now  are,  on  demand  Vicing  made 
for  the  same  by  the  said  Edward  Cooper,  his  executors,  administrators,  or  assigns ; 
and  his  or  their  agent  or  agents  shall  be  at  liberty  at  any  time,  without  first  bringing 
any  action  for  recover}'  of  the  said  goods  and  chattels,  to  enter  the  house  and 
premises  of  the  said  Parry  Savage,  or  such  other  place  at  which  the  said  goods  may 
be  deposited,  for  the  purpose  of  removing  the  said  household  furniture,  goods,  chattels, 
utensils,  things,  and  effects,  without  being  subject  to  any  action  of  trespass,  or  any 
other  action." 

[674]  On  the  same  day,  the  plaintiff  addressed  the  following  letter  of  authority 
to  the  wife  of  Parry  Savage : — 
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"To  Mrs.  Betsy  Savage.  "24th  April,  L84  I. 

■•  I  herebj  request  you  to  hold  possession,  for  me  and  ou  my  behalf,  of  all  the 
household  furniture,  goods,  chattels,  utensils,  tilings,  and  etl'ects  mentioned  and  set 
out  in  tin!  inventory  or  schedule  to  the  bill  of  sale  of  this  date,  by  which  Parry 
Savage  has  bargained,  sold,  and  assigned  to  me  all  the  said  household  furniture,  goods, 
chattels,  utensils,  things,  and  effects  herein  mentioned,  a  copy  of  which  inventory  is 
hereunto  annexed  :  and  the  said  Edward  Cooper  hereby  requires  you  not  to  allow  the 
said  Parry  Savage  to  alter  or  dispose  of  the  same,  or  any  part  thereof,  without  my 
licence  and  consent  in  writing  having  been  first  obtained  fur  that  purpose." 

.Mis.  Savage  signed  a  memorandum  indorsed  upon  this  document,  accepting  the 
trust,  and  undertaking  to  perform  it. 

Savage  shortly  afterwards  removed  the  goods,  and  sold  them  to  the  defendant,  a 
fumiture-broker,  who  bought  them  in  the  bona  title  belief  that  they  were  the  property 
of  Savage.  The  plaintiff  demanded  the  goods  of  the  defendant,  and,  on  his  refusal  to 
restore  them,  the  present  action  was  brought. 

The  learned  judge  nonsuited  the  plaintiff,  reserving  to  him  leave  to  enter  a  verdict 
fcii'  751.,  the  agreed  value  of  the  goods,  if  the  court  should  be  of  opinion  that,  under 
the  circumstances,  trover  was  maintainable. 

Slice,  Serjt.,  in  Master  term,  obtained  a  rule  nisi  accordingly.  He  submitted  that 
the  effect  of  the  agreement  of  the  24th  of  April,  1844,  and  of  the  contemporaneous 
letters,  was,  not  to  create  an  actual  demise  of  the  [675]  goods  to  Savage — the  goods 
being  still  in  the  possession  of  the  plaintiff  through  his  agent(«),  Mrs.  Savage,  but 
to  give  Savage  the  mere  use  of  them,  determinable  at  the  plaintiff's  pleasure — the 
lowest  interest  known  to  the  law — Christie  v.  Lewis  (2  Brod.  &  B.  410,  5  .1.  1).  Moore. 
211),  SavilL  v.  Campion  (2  B.  &  Aid.  503),  Tate  v.  Meek  (8  Taunt.  280,  2  .1.  I'..  Moore, 
l'TS),  Dean  v.  Hogg  (10  Bingh.  345,  4  M.  &  Scott,  180):  and  that,  even  assuming  a 
tenancy  l"  have  been  created  by  the  agreement,  it  was  determined  by  the  conduct  of 
Savage  in  dealing  with  the  goods  in  a  manner  that  was  inconsistent  with  its  continu- 
ance Gordon  v.  Harper  (7  T.  EL  ■»,  post,  699),  Loeschman  v.  Machvn  (2  Stark.  X.  1'.  ('. 
:ill),  Paym  \.  WMtaker  (R  A-  M.  99),  Higgon  v.  Mortimer  (6  C.  A  P.  616). 

Talfourd,  Serjt.  (with  whom  was  Butt),  now  shewed  cause.  The  question  is, 
whether  the  relation  of  landlord  and  tenant  bet  ween  Cooper  and  Savage,  was  so  put 
an  end  to  by  the  conduct  of  the  latter,  as  to  enable  Cooper  to  maintain  trover.  The 
distinction  between  that  form  of  action,  and  case  for  an  injury  to  the  plaintiffs  revcr 
nonary  interest,  is  pointed  out  in  Cordon  v.  Jlor/nr  (7  T.  U.  '.),  post,  il'J'.)).  There,  it  was 
held  that,  where  goods  (furniture)  leased  with  a  house,  haw  been  wrongfully  taken 
in  execution  by  the  sheriff',  the  landlord  cannot  maintain  trover  against  the  sheriff 
pending  the  lease;  because,  to  maintain  such  an  action,  he  must  have,  at  the  time, 
the  right  of  possession,  as  well  as  the  right  of  property.  The  agreement  of  the  24th 
of  April  operated  as  a  demise  of  the  furniture  and  effects  at  a  weekly  rent,  determin 
able  by  a  week's  notice,  or,  at  all  events,  only  by  a  demand  :  and  none  appears  to  have 
Inch    made.      |Maiile,  J.       I    [676]   doulil   whether   a    demand    ou    the   defendant,    who 

claims  under  Savage,  would  not  be  a  sufficient  demand  to  revest   the  goods  in  the 

plaintiff.     Tindal,  C.  J.,  referred  to  Litt.  §71,  where  it  is  said  :  "  If  I  lend  t e  my 

sheep,  to  bathe  his  laud,  or  my  oxen,  bo  plough  the  land,  and  be  Irilleth  my  cattle,  I 
may  well  have  an  action  of  trespass  against  him,  not  withstanding  the  lending.  |  This 
is  the  case  of  a  mere  bailee.     Gregg  v.  //'-//   (10  Ad.  A  K.  «>(»,•_'  I'.  A  l>.  296)  is  exactly 

in  point.     There,  the  plaintiff,  who  was  the  owner  of  the  g Iwill  and  fixtures  of  a 

public-house,  allowed  A.  If  to  represent  himself  as  such,  to  the  landlords,  and  the 
latter  thereupon  lei  the  public  hou  e  bo  A.  If,  and  A.  If  sold  the  lease  and  fixtures  to 

(be  defendant,   who  was    informed    by  the    landlords  thai    A     B    W8      their    tenant  .    and 

it  was  held  that  i he  plaintiff  had  estopped  himself  from  recovering  the  fixtures  I 

the  defendant,  who  had  purchased  l a  fide.     So.  here,  the  plaintiff,  having,  by  his 

conduct,  authenticated  Savage  as  the  owner  of  the  g Is,  is  estopped  from  asserting 

his  title  to  them  against  a  bona  fide  purclia  ii  |  Manic.  .1.  The  transaction  between 
I  looper  and  Savage  would  have  been  fraudulent  as  against  creditors,  under  the   13  Kb/.. 

(<0  Quaere,  as  bo  the  effect  of  a  receipt  by  a  wife  of  goods  from  her  husband  on 

behalf  of  others,  and  a     to  her  capacity   to  deal   w  ilh  him  as  the  agent  of  oil, 
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c.  5,  and  also  within  the  27  Eliz.  c.  4.  Bat  the  latter  act  applies  only  to  lands  :  the 
legislature  seems  to  have  thought  caveat  emptor  to  be  the  rule  as  applied  to  goods.] 
The  case  of  Loesckmam  v.  Machin  (2  Stark.  X.  P.  C.  311)  is  not  a  very  cogent  authority. 
[Maule,  J.  Where  a  man  acts  ex  mandate,  if  he  exceeds  his  authority,  he  is  a  wrong- 
doer altogether :  so,  if  he  hires  a  horse,  and  kills  or  sells  him  ;  or,  if  a  carrier  breaks 
open  a  package  that  is  intrusted  to  him.  "  Demise  "  is  an  improper  term  as  applied 
to  a  personal  chattel :  it  is  rather  a  licence  to  use  it.  The  real  question  here  is, 
whether  or  not  the  plaintiff  could  have  maintained  trover  against  Savage.]  [677]  He 
might  have  brought  assumpsit  on  the  agreement.  If  tenant  for  years  makes  a  feoff- 
ment, he  forfeits  his  interest:  but,  if  he  conveys  by  lease  and  release,  it  works  no 
forfeiture,  but  operates  only  to  the  extent  of  the  estate  he  has.  In  Comyns's  Digest 
(Forfeiture  (A.  3)),  it  is  said,  that,  "  Generally,  an  alienation  by  a  particular  tenant, 
is  no  forfeiture,  if  the  reversion  or  remainder  is  not  thereby  divested  :  and  therefore, 
if  tenant  for  life,  or  years,  of  an  advowson,  rent,  common,  or  other  thing  which  lies  in 
grant,  by  deed  grants  his  estate  to  another  in  fee,  it  is  no  forfeiture.     Co.  Litt.  251  b.  : 

1  Roll.  854,  1.  9,  12:  So,  if  a  man  in  remainder  or  reversion  for  life,  of  lands,  &&, 
grants  his  estate  by  deed  to  another  in  fee,  it  is  no  forfeiture  :  Co.  Litt.  251  b.  :  1  Roll. 
854,  1.  11.  So,  if  cestuy  que  use  for  life,  before  the  statute  27  H.  8,  c.  10,  had  made 
a  feoffment,  it  was  no  forfeiture :  2  Leo.  60 :  or  makes  a  lease  and  release  to  another 
in  fee  :  3  Mod.  151.     So,  if  tenant  for  life,  or  for  years,  makes  a  lease  for  1000  years  ; 

2  Leo.  60  :  though  he  afterwards  levies  a  tine  to  corroborate  the  lease ;  for,  nothing 
passes  but  for  his  life  :  Dub.  2  Jon.  99.  So,  if  tenant  for  life  leases  for  years  to  A., 
who  makes  a  feoffment,  and  tenant  for  life  releases  to  the  feoffee,  it  is  not  a  forfeiture 
of  the  estate  for  life  :  1  Roll.  855,  1.  5."  In  Smith  <1.  Richards  v.  Clyfford  (1  T.  R.  738), 
A.  was  tenant  for  years,  remainder  to  B.  for  life,  remainder  to  the  first  and  other  sons 
of  B.  in  tail,  remainder  to  B.  in  tail :  A.  and  B.  joined  in  a  deed  to  make  a  tenant  to 
the  praecipe,  and  suffered  a  recovery  :  and  it  was  held  that  the  estate-tail,  limited  to 
the  sons  of  B.,  was  not  divested  by  the  recovery,  nor  was  there  any  forfeiture  of  the 
respective  estates  of  A.  and  B.  Ashhurst,  J.,  there  said  :  "The  tenant  to  the  praecipe 
is  made  by  lease  and  release.  This  is  a  lawful  conveyance,  as  it  is  called,  and  passes 
[678]  no  more  than  a  man  lawfully  may.  Had  it  been  done  by  feoffment,  that 
perhaps,  in  respect  of  the  manner  of  doing  it.  might  have  admitted  of  some  argument : 
but  here,  it  is  perfectly  legal."  So,  here,  Savage  passed  to  the  defendant  the  interest 
which  he  himself  had,  and  no  more.  [Cresswell,  J.  Why  is  a  sale  of  the  goods  more 
like  a  lease  and  release  than  a  feoffment  (a)  1]  No  title  is  displaced  (A).  [Maule,  J. 
You  would  contend  that  Cooper  might  claim  from  Savage  the  6s.  per  week  down  to 
the  time  of  bringing  the  action  ?]  It  is  difficult  to  perceive  any  answer  that  Savage 
could  set  up  to  such  a  claim.  In  Bac.  Abr.  tit.  Trover  (C),  it  is  said,  that,  "if  the 
bailee  of  goods  give  them  to  a  stranger,  and  deliver  them,  the  bailor  cannot  maintain 
this  action  ;  for,  by  the  gift  and  delivery  of  a  person  who  has  a  special  property  in, 
and  possession  in  fact  of,  the  goods,  the  general  property  of  the  bailor  is  divested  " 
(vide  2  M.  &  G.  691).  Cooper  having  so  conducted  himself  as  to  permit  Savage  to 
appear  to  the  world  as  the  true  owner  of  the  goods,  the  case  falls  within  the  principle 
of  Gregg  v.  Wells  (10  Ad.  &  E.  90,  2  P.  &  D.  296) ;  and,  the  goods  being  demised  to 
Savage,  and  he  having  done  nothing  inconsistent  with  the  relation  created  b}'  that 
demise,  the  plaintiff  had  not  such  a  right  of  immediate  possession  as  to  entitle  him  to 
maintain  trover. 

Shee,  Serjt.  (with  whom  was  Bovill),  in  support  of  the  rule.  Savage's  interest 
was  of  the  lowest  possible  description.  At  the  most  it  was  that  of  a  tenant  at  will, 
whose  interest  is  thus  defined  by  Littleton  :  "  Tenant  at  will  is,  where  lands  or 
tenements  are  let  by  one  man  to  another,  to  have  and  to  hold  to  him  at  the  will  of 
the  lessor,  by  force  of  which  lease  the  lessee  is  [679]  in  possession.  In  this  case  the 
lessee  is  called  tenant  at  will,  because  he  hath  no  certain  nor  sure  estate,  for,  the 
lessor  may  put  him  out  at  what  time  it  pleaseth  him  "  (Litt.  §  68).  Lord  Coke  says  : 
"  If  tenant  at  will  granteth  over  his  estate  to  another,  and  the  grantee  entreth,  he  is 
a  disseisor,  and  the  lessor  may  have  an  action  of  trespass  against  the  grantee ;  for, 

(a)  Whilst  delivery  was  required  to  perfect  a  sale,  it  would  be  most  like  a 
feoffment. 

(b)  The  tortious  operation  of  a  feoffment  is  now  destroyed  :  see  8  &  9  Vict. 
c.  106,  s.  7. 
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albeit  the  grant  was  void,  yet  it  amountetb  to  a  determination  of  his  will"  (Co.  Liu. 
57  a.).  Again,  Littleton  says:  "If  a  house  be  leased  to  hold  at  will,  the  Lessee  is  not 
bound  to  sustain  or  repair  the  house,  as  tenant  for  term  of  years  is  tied.  But,  if 
tenant  at  will  commits  voluntary  waste,  as,  in  pulling  down  of  houses,  or  selling  of 
trees,  it  is  said  that  the  lessor  shall  have  an  action  of  trespass  for  this  against  the 
lessee.  As,  if  I  lend  my  sheep  to  tathe  his  land,  or  my  oxen  to  plough  the  land,  and 
he  killeth  my  cattle,  I  may  well  have  an  action  against  him,  notwithstanding  the 
lending  "  (Lift.  §71).  Upon  this  Lord  Coke  observes  (Co.  Litt.  57  a. )  :  "  And  the  reason 
is,  that,  when  the  bailee,  having  but  a  bare  use  of  them,  takcth  upon  him  as  an  owner 
to  kill  them,  he  loseth  the  benefit  of  the  use  of  them.  Or,  in  these  cases,  he  may  have 
an  action  of  trespass  sur  le  case  for  this  conversion,  at  his  election."  There  can  be  no 
reason  why  the  forfeiture  of  realty,  by  an  attempt  on  the  part  of  the  lessee  to  vest  in 
another  a  larger  interest  than  he  himself  has,  should  not  equally  apply  in  the  case  of 
a  quasi  demise  of  chattels.  What  did  Savage  do  here?  By  the  sale  he  vested  in 
Willomatt  a  larger  interest  than  he  himself  had  in  the  goods.  [Tindal,  ('.  J.  He 
intended  so  to  do.]  That  is  all  a  tenant  of  laud  would  do.  Assuming  this  to  be 
a  case  of  simple  bailment,  it  is  essential  that  the  bailee  should  retain  the  power 
to  restore  the  goods:  by  putting  it  out  of  his  own  power  to  perform  the  condition  of 
ln's  bailment,  the  [680]  bailee  puts  an  end  to  it.  [Maule,  J.  That  would  go  to  sheM 
that  a  quasi  lessee  of  goods  cannot  assign  his  interest.  It  max-  be  so.]  In  Loaschman 
v.  Machin  (2  Stark.  X.  1'.  (_'.  311),  it  was  held,  that  the  hirer  of  a  piano,  who  sends  it 
to  an  auctioneer  to  be  sold,  is  guilty  of  a  conversion  ;  and  also  the  auctioneer,  who 
refuses  to  deliver  it  up  unless  the  expense  incurred  lie  first  paid.  That  case  was 
decided  in  1818,  and  it  has  never  been  questioned  ;  on  the  contrary,  it  has  repeatedly 
been  cited  without  eliciting  any  disapprobation.  That  case,  as  well  as  the  case  of 
Gordon  v.  Harper,  was  distinguished  by  the  court  in  Ferguson  v.  ChristaU  (5  Bingh,  305, 
2  M.  &  P.  524).  And  in  Farrant  v.  Thompson  (5  B.  &  Aid  826,  2  Howl.  &  Kyi.  I), 
where  certain  mill-machinery,  together  with  a  mill,  had  been  demised  for  a  term  to 
a  tenant,  and  lie,  without  permission  of  his  landlord,  severed  the  machinery  from  the 
mill  ;  and  it  was  afterwards  seized  under  a  ti.  fa.  by  the  sheriff,  and  sold  by  him — it 
was  held  that  no  property  passed  to  the  vendee,  and  that  the  landlord  was  entitled 
to  bring  trover  for  the  machinery,  even  during  the  continuance  of  the  term. 
Abbott,  C.  •).,  there  said:  "I  thought  at  the  trial,  and  still  think,  that,  there  is  a 
material  distinction  between  this  case  and  that  of  Gordon  v.  Harper,  In  that  case, 
the  goods  removed  were  personal  chattels,  and  the  tenant  had  not,  by  any  wrongful 
act,  put  an  end  to  his  qualified  possession  of  them.  Here,  however,  they  consisted  of 
machinery  annexed  to  the  mill,  and  formed  pari  ol  tic  inheritance,  and,  when  wrong 
fully  severed,  became  the  property  of  the  reversioner."  In  Higgon  v.  Mortimer, 
Parke,  B.,  appears  to  have  ruled,  that,  if  a  tenant  of  a,  farm  remove  part  of  the  soil, 
the  landlord  may  maintain  (i/)1  either  tres  [681]  pass  de  bonis  asportat  is,  or  t  nn  er,  for 
such  removal.  In  Story  on  Bailments  (ch.  \  i.  ^  396),  it  is  said  :  "  It  has  been  decided, 
that,  where  a  thing,  as,  for  instance,  a  horse,  is  let   to  hue  for  a  particular  object  or 

journey,  and  the  hirer  wrongfully  U86  it   lor  another  object   or  journey,  there  the  owner 

has  no  right  to  retake  it  by  force  (citing  /.'  i  \.  Atkinson,  Yelv.  172,  I  Brownl.  R.217). 
Lui  it  seems  that  such  a  misuser  amounts  i"    i  virtual  determination  of  the  bailment, 

and  destroys  the  hirer's  special  property  therein  :   and   the  owner  may  maintain  tTOVei 

therefor "  (c).     [Maule,  J.      That  seems  rather  inconsi  out  (</)■'.  |     The  same  learned 

author,  in  a  former  chapter,  says  (ch.  ii.  §  105):  "If  a  bailee  delivers  the  g 1b  to  a 

second  bailee,  the  first  bailee  may  demand  and  recover  the  same  from  the  second 
bailee,  because  the  latter  hath  the  possession  of  the  former,  and  undertakes  t"i  the 
custody,     lint  the  original  bailor  may  also  demand  and  recover  tin    .i ti either 

bailee;    because   he    has    the    property,  and    butli    a  re  I nd  to  an  -  w  er  him.'        fortius 

he  cites  Isaad  \.  Glarl  (2  Bulstr.  306)  where  Dodderidge,  J.,  says:  "So  long  a-  the 

b/)1  ii  t '.  .v  I'.  tilG.    Taincn,  qufflre,  unless  t here  be  a  di  tinot  asportat at  a  timi 

Subsequent   to  that   of  the  act   of  severance  1 1  a  mi  the  freehold. 

(c)  Citing  Wilkinson  \.  King,  l'  Campb.  335  ;  Lo  \£a      >.  2 Stark,  V  I'.  C. 

;  )'</»/,  \.  Harbottle,  Peake,  N.  P.O.  I'-*.  2  Wms. Saund,  IT  f., and  notes  "t  Williams 
,.l  Patteson  ;  Powl<  \.  Sadler,  Paley  on  Agency,  by  Lloyd,  80;  2  Salk.  655. 

(//)'-'  But  Story  adds  "so  thai  there  would  not  seem  to  be  any  sound  objection  to 
e  owner's  retaking  the  horse,  if  he  could,  peacably,  and  without  personal  violence. 
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privity  of  the  bailment  remains,  no  action  of  trespass  lieth  ;  and  so  is  2  E.  4,  fol.  5 
(P.  2  E.  4,  fo.  4,  5,  pi.  9) :  but,  where  the  same  is  determined  by  the  tortious  act  of 
the  defendant,  there  this  shall  make  a  conversion,  and  an  action  upon  the  case  well 
lieth  :  12  E.  4,  fo.  8  (P.  12  E.  4,  fo.  8,  pi.  20).  If  a  man  delivers  to  another  a  horse 
to  ride  to  York,  if  he  rides  on  him  to  Carlisle,  an  action  well  lieth  (ib.  and  II.  18  E.  4, 
fo.  23,  pi.  5);  the  reason  [682]  is,  because  that  he,  by  his  wrongful  act,  hath  now 
destroyed  the  privity  of  the  first  bailment,  by  doing  contrary  unto  it.  With  this 
agrees  2  H.  7,  fo.  11  "(H.  2  H.  7,  fo.  11,  pl.9) ;  18  E.  fo.  4,  23  (II.  18  E.  4,  fo.  23,  pi.  5) ; 
21  E.  4,  fo.  76  b.  {Band's  case,  H.  21  E.  4,  fo.  76) ;  12  E.  4,  fo.  13  a. ;  The  Lord  Jersey's 
case,  28  H.  8,  Dyer,  fo.  22 ;  5  H.  7,  fo.  16  (M.  12  E.  4,  fo.  13,  pi.  10) ;  27  H.  8,  fo.  27 
(H.  5  H.  7,  fo.  10,  11,  pi.  2) ;  and  21  E.  4,  fo.  1'.)  a.  (H.  21  E.  4,  fo.  19,  pi.  22),  and 
80  b."  (h).  The  case  is  clearly  distinguishable  from  Gregg  v.  JJ'clls.  Here  Savage  was 
entrusted  with  the  goods  to  no  greater  extent  than  a  bailee  is  ordinarily  entrusted. 

TlNDAL,  C.  .1.  It  appears  to  me,  that,  if  the  transaction  between  Cooper  and 
Savage  is  assumed  (as  perhaps  it  may  be,  to  be  a  demise  of  the  goods  to  the  latter, 
it  is  such  a  demise  as  might  at  any  time  be  put  an  end  to  at  the  will  of  the  former. 
And  it  seems  to  me,  that,  if  Savage  put  the  goods  into  the  possession  of  another, 
meaning  to  give  to  that  other  a  larger  interest  in  them  than  he  himself  possessed,  he 
must,  at  all  events,  be  held  to  have  parted  with  the  limited  interest  he  did  possess. 
The  demand  upon  the  defendant,  therefore,  as  much  put  an  end  to  the  tenancy  of 
Savage  as  if  the  demand  had  been  made  upon  Savage  himself.  But,  supposing  the 
tenancy  not  to  have  been  determined,  I  cannot  get  over  the  authority  of  Loeschmam  v. 
Machin.  There,  the  hirer  of  certain  pianos  having  sent  them  to  the  defendant,  an 
auctioneer,  for  sale:  in  an  action  against  the  auctioneer,  Abbott,  J.,  ruled  that,  "if 
goods  be  let  on  hire,  although  the  person  who  hires  them  has  the  possession  of  them 
for  the  special  purpose  for  which  they  are  lent,  yet,  if  he  send  them  to  an  auctioneer 
to  be  sold,  he  is  guilty  of  a  conversion  ;  and  that,  if  the  [683]  auctioneer  afterwards 
refuse  to  deliver  them  to  the  owner,  unless  he  will  pay  a  sum  of  money  which  he  claims, 
he  is  also  guilty  of  a  conversion."  That  is  a  position  I  am  not  prepared  to  dispute. 
I  therefore  think  the  rule  for  entering  a  verdict  for  the  plaintiff  in  this  case  must  be 
made  absolute. 

Coltman,  J.  It  seems  to  me  also  that  the  case  of  Loesckman  v.  Machin  is  a  satis- 
factory authority  for  us  to  act  upon  Isaac  v.  Clark  is  likewise  very  applicable  to  the 
present  case. 

Maule,  J.  I  do  not  think  we  are  called  upon,  by  any  of  the  authorities  that 
have  been  cited,  to  hold  that  this  action  is  not  maintainable.  Loesckman  v.  Machin  is 
not,  in  my  judgment,  to  be  distinguished  from  this  case  :  and  it  has  been  approved 
of  in  subsequent  cases.  If,  however,  there  were  no  authority  to  support  our  view, 
I  should  still  come  to  the  same  decision.  It  occurred  to  me,  in  the  course  of  the 
argument,  that  Savage  might  still  be  liable  to  the  weekly  rent  of  6s.,  notwithstanding 
the  recovery  of  the  value  of  the  goods  by  the  plaintiff  in  this  action.  That  may  be 
so  :  but  still  I  do  not  think  it  by  any  means  shews  that  the  plaintiff  may  not  set 
up  the  tortious  conversion.  There  seems  to  be  no  doubt  that  the  transaction  was  an 
honest  and  bona  fide  one  on  the  defendant's  part ;  and  one  cannot  but  regret  that  he 
should  lose  his  money.  Much  property  of  this  kind  is,  however,  entrusted  to  persons 
who  have  no  right  to  sell  it ;  and  yet  the  trade  of  a  furniture-broker  seems  to  be  one 
that  may  be  profitably  carried  on.  The  law,  therefore,  has  not  been  found  to  be  pro- 
ductive of  any  inconvenience  ;  and,  if  it  had,  that  would  make  no  difference,  seeing 
that  it  is  not  at  all  doubtful.  I  think  the  plaintiff  is  clearly  entitled  to  enter  a  verdict 
for  the  sum  agreed  on. 

[684]  CreSSWELL,  J.  Two  points  were  relied  upon  by  my  brother  Talfourd. 
The  first,  he  founded  upon  Gregg  v.  Wills,  where  it  was  held  that  the  owner  of  goods 
who  stands  by  and  allows  another  to  treat  them  as  his  own,  whereby  a  third  person 
is  induced  to  buy  them  bona,  fide,  cannot  recover  them  from  the  vendee.  That  case 
differs  essentially  from  the  present ;  for,  there  the  owner  of  the  goods  was  present 
when  the  person  to  whom  he  had  entrusted  them  affected  to  deal  with  them  :  here, 
however,  the  plaintiff  did  not  hold  out  Savage  as  a  person  having  authority  to  deal 
with  the  goods.  The  authority  given  by  Cooper  to  Mrs.  Savage  to  hold  possession  of 
the  goods  on  his  behalf,  did  not  make  her  his  agent  for  the  purpose  of  assenting  to 

(/<■)  Quaere,  as  to  this  last  reference. 
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the  disposition  of  them  by  her  husband  (a).    Then  comes  the  question  whether  a  person 

entrusted  with  goods  in  this  manner,  can,  by  selling  them,  be  guilty  of  any  thing  less 

than  a  conversion.      Upon  the  authority   of  Loeschman    v.   Mason,  as   well   as   u] 

principle,  I  think,  that,  where  a  party  acts  so  in  contravention  of  the  authority  given 
to  him,  he  can  confer  no  right  upon  another  by  his  wrongful  act. 

For  these  reasons,  I  am  of  opinion  that  this  action  is  maintainable. 

Rule  absolute  (b). 

[685]     Bradley  and  Another  v.  Sir  Joseph  William  Copley,  Bart. 

May  30,  1845. 

fe.  C.  14  L.  J.  C.  P.  222;  9  Jur.  599.  Discussed,  Manders  v.  Williams,  1849,  I  Ex. 
343.  Distinguished,  Barker  v.  Fv/rUmg,  [1891]  2  Ch.  180.  Discussed,  Jell:*  v.  //<"/ 
ward,  [1905]  2  K.  B.  465.] 

A.,  being  indebted  to  B.,  by  a  bill  of  sale,  which  was  found  to  have  been  bona  fide 
executed,  conveyed  to  him  all  his  stock  in  trade,  household  furniture,  &c,  absolutely. 
The  bill  of  sale  (which  was  under  seal)  contained  a  covenant  by  A.  to  pay  the  debt 
on  demand,  and  a  proviso  for  redemption  on  payment  of  the  debt  and  interest  on 
demand,  and  a  further  proviso  that  the  assignor  should  continue  in  possession  until 
default.  The  goods  having  been  subsequently,  and  before  any  demand  made  by  II., 
seized  by  the  sheriff  under  a  fi.  fa  upon  a  judgment  entered  up  against  A.  on  a 
warrant  of  attorney: — Held,  that  B.  had  not  such  a  right  of  immediate  possession 
as  to  entitle  him  to  maintain  trover  against  the  sheriff. 

This  was  an  action  brought  by  the  plaintiffs  against  the  defendant  to  recover  the 
value  (if  certain  furniture  and  effects,  goods  and  chattels,  seized  and  taken  in  execution 
and  sold  by  the  defendant  as  sheriff  of  the  county  of  York,  under  a  writ  of  fi.  fa.  issued 

nst  one  John  Boulton,  at  the  suit  of  one  Robert  Taylor. 

The  declaration  contained  two  counts:  the  first  was  a  special  count  in  rase,  upon 
Which  nothing  arose  for  the  consideration  of  the  court;  the  second  was  a  count  in 
trover,  to  which  the  defendant  pleaded  not  guilty,  and  not  possessed  ;  and,  issue 
having  been  joined  thereon,  the  following  ease  was,  by  consent,  stated  for  the  opinion 
of  the  court : — 

The  plaintiffs  carried  on  the  trade  of  common  brewers  in  copartnership  together 
at  Sheffield,  in  the  county  of  fork, and  were, at  the  time  of  the  agreement  hereinafter 

mentioned,  possessed,  for  the  residue  of  an  unexpired  trim,  of  a  certain  i ■  public 

house  situate  at  Mot  herham,  in  Yorkshire,  called  the  College  1 ami  of  about  fourteen 

acres  of  land,  and  some  gardens  connected  and  held  therewith  :  and  the  plaint  ill's  were 
also  possessed  as  of  their  own  property  of  certain  household  furniture,  trade  fixtures, 
and  effects  in  and  about  the  said  inn,  and  of  certain  crops  and  tillage's  in  the  said  land. 

[686]   In  the  beginning  of  the  mouth  of  August,   1842,  the  said  -b.hu  Boulton,  H  ho 

had  previously  1 □  a  baker  at  Rotherham,  applied  to  take  the  College  tnn  and  land 

of  the  plaintiffs;  anil  they  agreed  to  lei  him  the  same,  and  til  (II  him  the  said 
furniture,   goods,   and   things,  at   a  certain   stipulated    price.       Tiny   accordingly    bona 

tide  sold  ami  delivered  such  furniture,  goods,  ami  things  to  Boulton  on  the   loth  ol 

August,    L842,  on  which  day  he  was  let  into  posse.-sion  of  the  house  and  land. 

On  the  22nd  of  August    L842,  a   bill    of    sale,   under  seal,   »;i>  bona  fide  executed  by 

Boulton  and  the  plaintiffs,  of  »  Inch  i  In'  follow  tng  is  a  copy  : 

" This  indenture  made  the  22nd  daj  oi  August,  1842,  between  John  Boulton,  ol 

Rotherham,  in  the  county  of  York,  innkeeper,  of  the  i part,  ami   William   Bi 

and  John  Newton  Mappin,  of  Sheffield,  in  the  Baid  county  of  N  ork, oon  brewers, 

and  co-partners  in  trade,  of  the  other  part  Whereas  the  taid  John  Boulton  hath 
become  tenant  to  the  said  W.  Bradley  and  J.  V  Mappin,  of  the  College  Inn, situate al 
Rotherham  aforesaid,  and  of  about  fourteen  acres  oi  land  held  and  occupied  therewith, 
and  hath  purchased  of  them  certain  household  furniture  and  other  effects, constat 

part   of  the  effects  hereinafter  assig band    the   crops   and   tillages  growing  and 

ill   and    upon    the    said    land,    lull     hath    not    yet    paid    for    the       PS   peotively,    and 

is  now,  on  account   thereof,  justly  and  truly  indebted  to  the  said  \V.   Bradle}  and 
(a)  Vide  supra,  675  (a).  (4)  Vide  Bradley  v.  Copley,  post,  p.  6 
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J.  N.   Mappiii  in  the  sum  of  1961.  6s.  5d.  :  and  whereas  the  said  W.  Bradley  and 
J.  N.  Mappin  have  required  payment  of  or  security  for  the  said  sum,  and  the  said 
J.  Boulton,   not  being  at  present  prepared   to  pay  the  same,   hath    therefore  con- 
sented and  agreed  to  give  to  them  the  security  contained  in  and  by  these  presents : 
Now,  this  indenture  witnesseth,  that,  in   pursuance  of  the  said  agreement,  and  in 
consideration  of  the  sum  of  1961.  6s.  5d.  so  justly  due  and  owing  from  him  the  said 
[687]  J.  Boulton  to  the  said  W.  Bradley  and  J.  N.  Mappin  as  aforesaid,  he  the  said 
J.  Boulton  doth  hereby  grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto  the 
said  W.  Bradley  and  J.  N.  Mappin,  their  executors,  administrators,  and  assigns,  all 
and  singular  the  household  furniture,  beds,  bedding,  plate,  linen,  china,  stock  in  trade, 
implements,  and  utensils  of  trade,  fixtures,  and  other  goods,  chattels,  and  effects  of 
him  the  said  J.  Boulton,  now  being  in,  and  about,  upon,  or  belonging  to  the  said  inn 
or  public-house  occupied  by  him,  called  the  College  Inn,  situate  at  Rotherham  aforesaid, 
or  any  out-building  or  yard,  garden,  or  place  belonging  to  the  same  (as  well  those 
purchased  by  him  of  the  said  W.  Bradley  and  J.  N.  Mappin  as  aforesaid,  as  those 
previously  belonging  to  or  since  acquired  by  him) ;  and  all  the  crops  and  tillages,  and 
live  and  dead  stock  of  him  the  said  J.  Boulton  now  growing  or  being,  or  which  may 
hereafter  grow  or  be  in  or  upon  the  aforesaid  land  ;  and  also,  so  far  as  he  lawfully 
can,  all  other  goods,  chattels,  cattle,  and  effects  which  he  the  said  J.  Boulton  shall  or 
may  during  the  continuance  of  these  presents  acquire  or  become  possessed  of  ;  and  all 
the  estate,  right,  title,  interest,  and  property  of  him  the  said  J.  Boulton  therein  and 
thereto  ;  to  have,  hold,  receive,  and  take  the  said  furniture,  goods,  chattels,  stock, 
crops,  tillages,  and  all  other  the  premises  hereby  assigned  or  otherwise  assured  unto 
the  said  W.  Bradley  and  J.  N.  Mappin,  their  executors,  administrators,  and  assigns, 
henceforth  to  and  for  their  own  proper  use  and  benefit  ;  subject,  nevertheless,  to  the 
proviso  hereinafter  contained  for  redemption  thereof,  that  is  to  say  :  Provided  always, 
and  it  is  hereby  agreed  and  declared  by  and  between  the  said  parties  hereto,  that,  if 
the  said  J.  Boulton,  his  heirs,  executors,  or  administrators,  shall  pay  unto  the  said 
W.  Bradley  and  J.  N.  Mappin.  their  executors,  administrators,  or  assigns,  the  sum  of 
1961.  6s.  5d.  sterl-[688]-ing,  together  with  interest  for  the  same  after  the  rate  of  51. 
per  cent,   per  annum,  on   demand,    without  any  deduction  whatsoever,   then  these 
presents  shall  cease  and  become  absolutely  void :  Provided  further,  and  it  is  hereby 
farther  declared  and  agreed  by  and  between  the  said  parties  hereto,  that,  if  the  said 
J.   Boulton,    his   heirs,  executors,    or   administrators,   shall   not   pay   unto  the  said 
W.  Bradley  and  J.  N.  Mappin,  their  executors,  administrators,  or  assigns,  the  said 
principal  sum  of  1961.  6s.  5d.  and  interest,  and  every  or  any  part  thereof  respectively, 
on  demand,  it  shall  be  lawful  for  the  said  W.  Bradley  and  J.  N.  Mappin,  and  the 
survivor  of  them,  and  the  executors,  administrators,  and  assigns  of  such  survivor, 
immediately  upon  such  default  or  non-payment,  or  at  any  time  thereafter,  without 
any  further  authority  than  is  herein  contained,  absolutely  to  sell  and  dispose  of  all 
and   every  or  any  of  the  said  furniture,  goods,  chattels,  stock,  crops,  tillages,  and 
premises  hereby  assigned,   either  publicly  or  privately,   and  either  together  or  in 
parcels,  for  as  much  money  as  can  be  reasonably  obtained  for  the  same  ;  with  full 
power  to   buy  in  and  afterwards  to  re-sell  the  same  without  being  answerable  for 
consequential"  loss  :  and,  in  order  to  enable  the  said  W.  Bradley  and  J.  N.  Mappin, 
their  executors,  administrators,  and  assigns,  more  effectually  to  seize  and  take  posses- 
sion of  all  and  singular  the  aforesaid  furniture,  goods,  chattels,  stock,  crops,  tillages,  and 
premises,  and  to  sell  and  dispose  of  the  same,  he  the  said  J.  Boulton  doth  hereby  give  and 
grant  unto  the  said  W.  Bradley  and  J.  N.  Mappin,  and  the  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  survivor,  and  their  and  his  bailiffs,  servants, 
and  agents,  full  and  free  liberty,  power,  and  authority,  from  time  to  time  after  default  in 
payment  of  the  aforesaid  sum  of  1961.  6s.  5d.,  and  interest,  in  manner  aforesaid,  to 
enter  into  and  upon  the  aforesaid  inn  or  public-house,  land,  and  premises,  [689]  or 
any  other  dwelling-house,  public-house,  shop,  land,  or  other  place  or  places  hereafter 
to  be  occupied  by  him  the  said  J.  Boulton,  or  by  his  executors  or  administrators  in 
that  capacity,  and,  if  necessary,  to  break  open  any  external  or  internal  doors,  gates, 
locks,  oi'  other  fastenings,  and  seize  and  take  possession  of  such  furniture,  goods, 
chattels,  stock,  crops,  tillages,  and  premises,  and  sell  and  dispose  thereof,  either  at  the 
place  where  found,  or  at  any  other  place  or  places,  without  any  hindrance,  interruption, 
or  denial  from  or  by  the  said  .1.  Boulton   or  any  other  person  or  persons  whatsoever, 
and  without  being  liable  to  any  action  of  trespass,  or  other  legal  proceeding,  for  so 
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doing:  and  it  is  hereby  further  declared  and  agreed,  that  the  receipt  or  receipts  in 
writing,  of  the  .said  W.  Bradley  and  J.  N.  Mappin,  or  the  survivor  of  them,  or  the 
executors,  administrators,  or  assigns  of  such  survivor,  for  any  money  to  arise  from 
thr  aforesaid  sale  or  sales,  or  otherwise  payable  to  them  or  him  by  virtue  hereof,  shall 
effectually  exonerate  the  person  or  persons  to  whom  the  same  shall  be  given,  from 
being  obliged  to  see  to  the  application  of  the  money  therein  respectively  acknowledged 
to  be  received,  or  to  inquire  into  the  necessity  or  propriety  of  any  such  sale  or  sales  : 
and  it  is  hereby  further  declared  and  agreed  that  the  said  W.  Bradley  and  .1.  X. 
Mappin,  their  executors,  administrators,  or  assigns,  shall  stand  and  be  possessed  of 
the  moneys  to  arise  from  the  aforesaid  sale  or  sales,  and  of  all  other  moneys,  it  any, 
which  may  come  to  their,  or  any  of  their,  hands,  by  virtue  hereof,  upon  trust  to  pay 
retain,  and  satisfy  thereout  the  aforesaid  principal  sum  of  L961,  6s.  5d.,  and  all  interest 
for  the  same,  or  so  much  thereof  respectively  as  shall  then  remain  unpaid,  and  also 
the  costs  and  expenses  attending,  or  relating  to,  the  said  sale  or  sales,  or  the  exercise 
and  execution  of  the  trusts  and  powers  herein  contained  ;  and,  after  payment  thereof, 
upon  further  trust  to  pay  all  the  [690]  surplus  moneys  (if  any)  then  remaining  undis- 
posed of,  unto  the  said  J.  Boulton,  his  executors,  administrators,  or  assigns,  on  demand  : 
and  the  said  J.  Boulton  doth  hereby  give  and  grant  unto  tin:  said  W.  Bradley  and 
J.  N.  Mappin,  their  executors,  administrators,  and  assigns,  and  each  and  every  of 
them,  and  their  and  every  of  their  bailiffs,  servants,  and  agents,  full  and  free  Liberty, 
power,  and  authority,  from  time  to  time  during  the  continuance  of  these  presents,  to 
enter  into  and  upon  the  aforesaid  inn  or  public-house  and  land,  or  any  other  dwelling- 
house,  public-house,  shop,  land,  or  place  hereafter  to  be  occupied  by  the  said  .1.  Boulton, 
Or  by  his  executors  or  administrators  in  that  capacity,  and  take  an  inventory,  valuation, 
or  account  of  the  aforesaid  furniture,  goods,  chattels,  stock,  crops,  tillages,  and  premises  : 
and  the  said  J.  Boulton,  for  himself,  his  heirs,  executors,  and  administrators,  hereby 
covenants  with  the  said  W.  Bradley  and  J.  N.  Mappin,  their  executors,  administrators, 
and  assigns,  that  he  the  said  J.  Boulton,  his  executors,  administrators,  or  assigns,  will 
pay  unto  the  said  W.  Bradley  and  J.  N,  Mappin,  their  executors,  administrators,  or 
assigns,  on  demand,  the  said  principal  sum  of  1901.  Gs.  5d.,  together  with  interest  for 
the  same  after  the  rate  aforesaid,  without  any  deduction  whatsoever;  and  also  t  hat, 
if  default  be  made  in  payment  of  the  said  sum  of  L961.  lis.  oil.  and  interest  in  manner 
aforesaid,  it  shall  be  lawful  for  the  said  \V.  Bradley  and  J.  X.  Mappin,  their  executors, 
administrators,  and  assigns,  immediately  thereupon,  or  at  any  time  thereafter,  to  seize 
and  take  possession  of  all  and  singular  the  said  furniture,  goods,  and  chattels,  stock, 
crops,  tillages,  and  premises,  and  hold  and  enjoy  the  same  to  and  for  their  own  absolute 
ii  c  and  benefit,  for  ever  discharged  from  the  aforesaid  proviso  for  redemption  thereof, 
and  all  equity  thereupon,  without  any  hindrance  from  or  by  the  said  J.  Boulton,  his 
executors,  administrators,  or  assigns,  or  any  other  [691]  person  whatsoever;  and  that 
freed  and  discharged  from  all  former  and  other  charges,  liens,  and  incumbrance 
whatsoever;  and,  further,  that  he  the  said  J.  Boulton,  bis  executors,  administrators, 
and  assigns,  and  all  other  persons  whatsoever  claiming,  or  to  claim,  any  est  tte,  charge, 
or  interest,  in,  to,  or  upon  the  aforesaid  premises,  shall  and  will,  from  time  to  tunc, 
and  at  all  times  after  default  shall  happen  to  be  made  in  payment  of  the  said  prinoipal 
sum  of  1961.  lis.  od.,  and  interest,  in  manner  aforesaid,  at  the  request  ol  th< 
W.  Bradley  and  .1.  X.  Mappin,  their  executors,  administrators,  or  assigns,  but  at 
expense  of  the  said  .1.   Boulton,  bis  executors,  administrators,  oi   .i  signs,  made,  do, 

and  execute  all  such  other  ads,  deed-,  assigi rote,  and  assurances  for  the  better  and 

more  effectually  granting  and  assigning  the  Baid  furniture,  goods,  chattels,  stock,  crops, 
tillages,  and  premises,  unto  the  said  W.  Bradley  and  J.  N.  Mappin,  their  exeou 
administrators,  and  assigns,  freed  from  the  aforesaid  proviso  for  redemption  thereof, 
and  all  equity  thereupon,  as  by  them  the  said  W.  Bradley  and  J.  V  Mappin,  their 

executors,  administrators,  or  assigns,  or  theiroranyof  their  counsel,  shall  I 

ably  desired,  or  advised  and  required;  Provided  always,  and  it   is  berebj   de 

ana  agreed,  that,  until  default  shall  be  made  in  payment  oi  the  said  prinoipal  iu 

1961.  Us.  ."id.,  and  interest,  eon!  v.uy  to  the  covenant  hereinbefore  contained  for  paymenl 
thereof,  it  shall  be  lawful  for  the  said  J.  Boulton,  bis  executors  and  administratoi 
hold,  make  use  of,   possess,  and  enjoy  all  and  singular  the  said  furniture, 
chattels,  stock,  .-iops,  tillages,  and  premises,  without  any  hindrance  or  denial  from  or 
by  the  said  W.  Bradley  and  J.  N.  Mappin,  their  e       i    irs,  administratoi     o 

Boulton,   before   he  entered    upon   tin-  above-mentioned   inn,   or  executed    the 

0.  P.  xin.— 23* 
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aforesaid  bill  of  .sale,  was  indebted  to  the  said  R.  Taylor,  a  miller,  in  901.  3s.  id.,  for 
flour  [692]  supplied  to  him  in  the  way  of  his  trade  as  a  baker,  at  various  times 
previously  thereto  by  the  said  R.  Taylor;  for  which,  on  the  11th  of  August,  1842 
(being  the  day  after  his  entry  upon  and  occupation  of  the  inn,  and  the  sale  and  delivery 
to  him  of  the  said  furniture,  goods,  and  things  above  mentioned),  he,  Boulton,  bona 
fide  gave  his  warrant  of  attorney  to  Taylor,  payable  as  follows,  viz.  51.  and  interest 
on  the  21th  of  October  then  next  ensuing,  and  the  like  sum  of  51.  and  interest  every 
succeeding  three  calendar  months,  until  full  payment  of  the  said  sum  of  901.  3s.  2d. 

Default  having  been  made  in  payment  of  some  of  these  instalments,  judgment  was 
duly  signed  on  the  said  warrant  of  attorney,  on  the  9th  of  May,  1843,  and  a  writ  of 
fi.  fa.  was  duly  issued  thereon  against  Boulton,  directed  to  the  defendant,  as  the  then 
sheriff  of  Yorkshire,  and  was  duly  indorsed  ;  under  which  writ,  thus  indorsed,  the 
defendant,  then  being  such  sheriff,  by  his  officer,  within  a  few  days  after  the  9th  of 
May,  1843,  seized  and  took  in  execution  all  the  goods  and  chattels  in  and  at  the 
College  Inn,  comprised  in  the  said  bill  of  sale  given  to  the  plaintiffs  by  Boulton. 

At  the  time  of  the  said  seizure,  the  said  goods  and  chattels  were,  and  had  continued, 
in  the  possession,  and  under  the  control,  of  Boulton,  under  and  subject  to  the  said  bill 
of  sale,  and  the  claim  and  rights  of  the  plaintiffs  under  or  by  virtue  thereof,  if  any  ; 
and  the  debt  from  Boulton  to  the  plaintiffs,  mentioned  in  the  said  bill  of  sale,  remained 
unpaid. 

The  plaintiffs,  on  hearing  of  the  execution,  on  the  16th  of  May,  1843,  and  before 
the  sale,  gave  Taylor  and  the  defendant  notice  "  that  all  and  every  the  goods  and 
chattels  and  effects  now  being  in,  about,  or  upon  the  dwelling-house,  land,  and 
outbuildings  occupied  by  John  Boulton,  situate  in  or  near  College  Street,  in  Rotherham, 
in  the  said  county  of  York,  belong  to  and  [693]  were,  and  have  ever  since  the  16th 
of  August,  1842,  been  the  property  of  the  plaintiffs.  Notwithstanding  this  notice, 
the  goods  comprised  in  the  bill  of  sale  were  afterwards  sold  by  auction  under  the 
execution,  and  the  proceeds  thereof  were  received  by  the  defendant.  And  the  present 
action  was  commenced  against  him  to  recover  the  value  of  the  same. 

The  question  for  the  opinion  of  the  court  (which  is  to  be  at  liberty  to  draw  all  the 
inferences  which  a  jury  might)  is, — whether,  under  the  circumstances  above  detailed, 
the  plaintiffs,  as  against  the  said  Robert  Taylor,  were  entitled  to  the  said  goods  and 
chattels  taken  in  execution  by  the  defendant.  If  the  court  are  of  opinion  in  the 
affirmative,  the  defendant  agrees  that  a  verdict  shall  be  entered  for  the  plaintiffs  on 
the  second  count  of  the  declaration,  for  1961.  6s.  5d.  But,  if  the  court  are  of  a  contrary 
opinion,  a  verdict  is  to  be  entered  on  that  count  for  the  defendant. 

Manning,  Serjt,  for  the  plaintiffs.  The  case  finds  that  the  bill  of  sale  was  bona 
fide  executed,  to  secure  the  payment  on  demand  of  a  debt  bona  tide  due  from  Boulton 
to  the  plaintiffs  ;  and  there  is  no  suggestion  that  the  plaintiffs  had  any  previous  notice 
of  Taylor's  existence  as  a  creditor.  The  circumstance  of  Boulton  remaining  in 
possession  of  the  goods,  is  no  objection ;  for,  such  remaining  in  possession  was  not 
inconsistent  with  the  deed.  In  Edwards  v.  Harben  (2  T.  R.  587),  it  was  laid  down, 
that  it  is  a  general  rule  in  the  transfer  of  chattels,  that  the  possession  must  accompany 
and  follow  the  deed  :  therefore,  where  the  conveyance  is  absolute,  the  possession  must 
be  delivered  immediately  ;  where  it  is  conditional,  it  will  not  be  rendered  void  by  the 
vendor's  continuing  in  possession  till  the  condition  be  performed.  [694]  And  Buller,  J., 
said  :  "So  long  ago  as  in  the  case  in  Bulstrode  (Stone  v.  Grubham,  2  Bulstr.  209),  the 
court  held  that  an  absolute  conveyance  or  gift  of  a  lease  for  years,  unattended  with 
possession,  was  fraudulent;  but,  if  the  deed  or  conveyance  be  conditional,  then  the 
vendor's  continuing  in  possession  does  not  avoid  it,  because,  by  the  terms  of  the 
conveyance,  the  vendee  is  not  to  have  the  possession  till  he  has  performed  the  condition. 
Now,  here,  the  bill  of  sale  was,  on  the  face  of  it,  absolute,  and  to  take  place  immedi- 
ately, and  the  possession  was  not  delivered  ;  and  that  case  makes  the  distinction 
between  deeds,  or  bills  of  sale,  which  are  to  fcike  place  immediately,  and  those  which 
are  to  take  place  at  some  future  time  ;  for,  in  the  latter  case,  the  possession  continuing 
in  the  vendor  till  that  future  time,  or  till  that  condition  is  performed,  is  inconsistent 
with  the  deed  ;  and  such  possession  comes  within  the  rule  as  accompanying  and 
following  the  deed.  That  case  has  beeu  universally  followed  by  all  the  cases  since. 
Martindale  v.  Booth  (3  B.  &  Ad.  498)  still  further  illustrates  this  principle,  and  is 
almost  identical  with  the  present  case.  There,  A.  being  indebted  to  B.  in  the  sum  of 
1001.  for  goods,  applied  for  a  further  supply  upon  credit,  and  for  a  loan.     B.  refused 
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to  grant  either  without  security  ;  and  it  was  then  agreed  that  A.  should  give  a  bill  of 
sale  of  his  household  furniture  and  fixtures:  and  that  B.  should  give  him  credil  for 
2001.  en  that  security.  Before  the  bill  of  sale  was  executed,  B.,  upon  the  faith  of  such 
agreement,  advanced  to  A.  901.  in  money  and  goods,  and  afterwards,  on  the  8th  of 
May,  1828,  A.  executed  a  bill  of  sale,  whereby,  in  consideration  of  the  debt  of  1001. 
he  bargained  and  sold  to  B.  all  his  (A.'s)  household  goods  and  furniture,  &c,  with  a 
proviso,  that,  if  A.  should  pay  the  1001.  by  instalments,  the  first  of  which  was  to  be 
due  on  the  7th  of  June,  the  deed  should  be  [695]  void  ;  but,  in  default  of  payment  of 
any  of  the  instalments  at  the  time  appointed,  it  should  be  lawful,  although  no  advan 
tage  should  have  been  taken  of  any  previous  default,  for  B.  to  enter  upon  the  premises, 
and  take  possession,  and  sell  oft'  the  goods.  There  was  a  further  proviso,  that,  until 
such  default,  it  should  lie  lawful  for  A.  to  keep  possession  of  them.  In  1823,  A.  had 
given  a  warrant  of  attorney  to  C.  &  D.  as  security  for  a  debt  of  1 1001.,  and  they,  in 
November,  1828,  entered  up  judgment,  and  sued  out  a  fi.  fa.,  under  which  the  sheriff 
seized  the  goods:  and  it  was  held,  in  trespass  brought  by  1!.  against  the  sheriff,  that, 
under  these  circumstances,  the  bill  of  sale  was  not  fraudulent  by  reason  of  A.'s  1  l.i \  ing 
continued  in  possession.  That  case  was  followed  by  Reed  v,  Wilmot  (7  Bingh.  ">77, 
.j  M.  .V  P.  553),  where  it  was  held  that  a  mortgage  of  chattels,  without  delivery  oi 
possession  to  the  mortgagee,  is  valid,  if  the  mortgagor's  continuing  in  possession  be 
consistent  with  the  terms  of  the  deed.  Minshall  v.  Lloyd  (2  M,  &  \Y.  450)  is  to  the 
same  effect. 

Channell,  Serjt.  (with  whom  was  Overend),  for  the  defendant.  Generally  speaking, 
the  circumstance  of  the  goods  remaining  in  the  possession  of  the  assignor,  is  a  badge 
of  fraud.  [Cresswell,  J.  How  do  you  deal  with  the  statement  in  the  case,  that  the 
bill  of  sale  was  bona  tide  executed!]  No  doubt,  that  presents  a  difficulty.  [Cress 
well,  J.  If  the  deed  was  bona  tide  executed,  Boulton  sold  his  goods,  and  transferred 
the  property  in  them,  to  the  plaintiff's.]  Still,  the  plaintiffs  are  not  in  a  situation  to 
maintain  trover;  as  they  were  not  entitled  to  the  possession  of  the  goods  :  (lunh.n  \. 
Harper  (7  T.  K.  '.))■  Boulton  was  to  remain  in  possession  until  dafault  in  payment  of 
1961.  lis.  5d.  on  demand  :  and  the  case  does  not  state  that  there  has  been  a  demand. 
In  Ma/iiindale  [696]  v.  Booth,  Reed  v.  WHmott,  and  Minshull  v.  Lloyd,  there  was  a  day 
named.  Here,  the  plaintiffs  could  have  had  no  action  against  Bonbon  until  after 
demand.  The  plaintiffs  must  rely  on  the  conversion  by  (he  sale  of  the  goods  mulct 
Taylor's  judgment,  as  dispensing  with  the  necessity  of  a  formal  demand. 

.Manning,  Serjt.  in  reply.  The  goods  were  absolutely  conveyed  to  the  plaintiffs 
by  the  bill  of  sale,  subject  only  to  Boulton's  enjoyment  of  the  use  of  them  until  default 
|  .Maule,  -I.  The  proviso  is  for  payment  of  the  money  at  a  day  not  yet  arrived. 
Suppose  Boulton  tenders  to  Taylor  the  amount  of  his  debt,  will  he  not  be  entitled  to 
the  goods'!]  Not  after  they  have  been  taken  in  execution.  In  effect,  tic  seizure 
under  Taylor's  judgment  operated  as  a  default  on  the  part  of  Boulton,  upon  which 
the  right  of  possession  in  the  plaintiffs  impliedly  arose.  Suppose  the  agreement  had 
been  that    Boulton  should  continue  in  possession  until  the    Isl   of  January,  I85i 

Boulton  bad  in  the  meantime  done  any  thing  to  destroy  the  g Is,  he  would  have 

been  guilty  of  a  conversion.     In  l.itt.  §  71,  it  is  said.  "  If  I   lend  i e  my  sheep  to 

tathe  his  land,  or  my  oxen  to  plough  the  land,  and  he  killetb  my  cattle,  I  maj  well 
have  an  action  of  trespass  against  him,  notwithstanding  the  lending."  Lord  Coke, 
commenting  upon  this,  says  (Co.  Litt.  57  a.):  "And  the  reason  is,  that,  when  tho 

bailee,  hav  ing  but  a   bale  use    oi    I  bcin,  lakelh  upon    him  as  an  ovv  ner    to    kill  them,  he 

loseth  the  benefit  of  the  use  of  them.     <  >r,  in  these  cases,  he  maj  have  an  actii 
trespass  sur  le  case  for  this  conversion,  at  his  election.'     [Maule,  J.     Sfou  would  i  u 
us  to  infer  that  Boulton  executed  the  warrant  of  attorno}  for  the  purpo  Qtting 

the  goods  seized.     In  Gordon   v.   Harper  (7  T.  K.  9)  it   was  held,  that,  where  g Is 

lea  ed  (as  furniture,)  with  [697]  a  house  have  been  wrongfully  taken  in  exocuti 

the  landlord  cannot   maintain  I  mv  61   again   I    the     beriff   ponding    the  lease,  beeau   I 

maintain  such  an  action,  he  musl  have  the  right  oi   po    e    ion,  a  well  as  the  right  of 

property,  at  the  time.]     There,  the  landlord   was  considered  as  having  only  a  revet 

sdonary    interest.     [Cresswell,   J.     The    plaintiffs    might    never  be   entitled    to   the 

possession  of  the  g Is.]     They  would  be  entitled  on  failure  of  Boulton  to  \>-iy  t In? 

money  on  demand;  and,  he  being  prevented  by  the    ale  from  complying  with  lu^ 

undertaking,  the  demand  was  dispensed  with,  ac ling  to  Sir  Anthony  Mum' 

(6    Co.   Rep.  20  b.),  where   it    is   laid   down   that,  if  a    man  seized  in    fee,  coveiionl      tti 
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enfeoff  J.  S.  upon  request,  and  afterwards  makes  a  feoffment  in  fee  to  another,  J.  S. 
shall  have  an  action  of  covenant,  without  request.  Suffering  goods  to  be  taken  in 
execution  under  a  voluntary  judgment,  is  equivalent  to  a  conveyance. 

Tindal,  C.  J.  Ever  since  the  case  of  Gordon  \.  Harper  (7  T.  R.  !)),  I  take  the 
rule  to  have  been,  that,  to  entitle  a  party  to  maintain  trover,  he  must  have  the  right 
of  possession,  as  well  as  the  property,  in  the  goods  sought  to  be  recovered.  That  case 
has  been  followed  by  many  ;  and  I  am  unable  to  distinguish  it  from  the  present  case, 
except  in  this,  that  there,  the  right  of  the  landlord  to  the  possession  of  the  goods  was 
postponed  for  a  certain  and  definite  time,  whereas  here,  the  goods  were  to  revert  to 
the  plaintiffs  at  an  uncertain  time,  viz.  on  default  of  Boultou  in  payment  of  the  debt 
on  demand.  When  the  conversion  complained  of  took  place,  the  plaintiffs  were  nut 
in  a  situation  to  require  possession  of  the  goods.  I  therefore  think  the  case  is 
governed  by  Gordon  v.  Harper,  and  that  the  plaintiffs  are  not  entitled  to  maintain  trover. 

[698]  COLTMAN,  J.  The  case  of  Cooper  v.  Willomatt  (ante,  p.  (IT  J),  decided  a  few 
days  ago,  arose  under  circumstances  somewhat  analogous  to  those  of  this  case.  There, 
the  goods  had  been  demised  by  the  plaintiff  to  one  Savage  at  a  weekly  rent,  and 
Savage  was  to  hold  them  until  demand  made.  Savage,  however,  took  upon  himself 
to  sell  the  goods  to  a  third  party  ;  and  we  held  that,  although  no  demand  had  been 
made  upon  Savage,  yet,  as  he  had  by  his  own  wrongful  act  disabled  himself  from 
restoring  the  goods,  the  plaintiff  might  maintain  trover  for  them  against  the  vendee. 
We  so  held  expressly  on  the  ground  that  the  bailment  had  been  determined  by  the 
voluntary  act  of  the  bailee  himself.  We  thought  the  ease  then  before  us  distinguish- 
able from  that  of  Gordon  v.  Harper,  on  the  ground  that  the  act  which  constituted  the 
conversion,  was  the  act,  not  of  the  sheriff,  but  of  the  party  himself.  The  present  case, 
however,  is  much  stronger  in  favour  of  the  defendant  than  was  ( /union  v.  Harper: 
there,  a  simple  demand  only  was  necessary;  here,  on  a  demand  being  made,  the 
debtor  had  the  option  of  paying.  For  these  reasons,  I  think  our  judgment  must  be 
for  the  defendant,  on  the  count  in  trover. 

Maule,  J.  This  is  an  action  of  trover,  in  which  the  defendant  has  pleaded  not 
guilty,  and  a  denial  of  the  plaintiff's  possession.  The  question  for  the  opinion  of  the 
court  is,  whether  the  plaintiffs  were  lawfully  possessed  of  the  goods.  That,  I  appre- 
hend, means,  so  entitled  to  the  immediate  possession  as  to  enable  them  to  maintain 
this  form  of  action.  I  think  they  were  not  so  entitled.  It  seems  to  have  been 
intended,  on  the  part  of  the  defendant,  to  be  contended  that  the  deed  under  which 
the  plaintiffs  claimed,  was  void.  All  question,  however,  as  to  the  validity  of  the  bill 
of  sale  is  excluded  by  the  [699]  statement  in  the  case,  that  it  was  "bona  tide  executed 
by  Boultou  and  the  plaintiffs." 

The  other  point  raised  is,  I  think,  conclusive  against  the  plaintiffs'  right  to  recover. 
The  case  is  not  to  lie  distinguished  from  Gordon  v.  Harper,  which  has  often  been  cited, 
and  has  never  been  disproved  of  (a). 

CreSSWELL,  J.  I  am  entirely  of  the  same  opinion.  Upon  the  plea  of  not 
possessed,  the  plaintiffs  must  succeed  on  the  first  point,  the  case  expressly  finding  that 
the  bill  of  sale  was  bona  fide  executed.  But,  construing  the  deed  according  to  its 
terms,  it  clearly  did  not  give  the  plaintiffs  a  present  right  of  possession  ;  nor  did  the 
sale  by  the  sheriff.  Before  the  plaintiffs  could  be  entitled  to  possession  of  the  goods, 
it  was  necessary  that  there  should  have  been  a  demand  of  the  money,  and  a  failure, 
on  the  part  of  Boultou,  to  comply  with  that  demand.  Neither  of  these  things  has 
happened  ;  and  therefore  the  plaintiffs  had  not  such  a  present  right  of  possession  as 
would  entitle  them  to  maintain  trover. 

Judgment  for  the  defendant. 

(a)  Lord  Kenyon  there  says :  "  The  true  question  is,  whether,  when  a  person  has 
leased  goods  in  a  house  to  another  for  a  certain  time,  wherehy  he  parts  with  the  right 
of  possession  during  the  term  to  the  tenant,  and  has  only  a  reversionary  interest,  he 
can,  notwithstanding,  recover  the  value  of  the  whole  property,  pending  the  existence 
of  the  term,  in  an  action  of  trover.  The  very  statement  of  the  proposition  affords 
an  answer  to  it."  But,  is  the  statement  correct?  If  goods  are  incapable  of  being 
leased  (vide  ante,  676)  the  legal  character  of  the  transaction  in  Gordon  v.  Jlthj't  r 
would  appear  to  be,  a  licence  to  use  the  goods  in  a  certain  way  during  the  term 
granted  in  the  house;  and  a  question  might  arise,  whether  the  licence,  though  given 
for  a  definite  period,  was  not  determinable  by  the  wrongful  act  of  the  licensee. 
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[700]    Chadwick  v.  Clarke.     May  24,  1845. 

[S.  C.  14  L.  J.  C,  P.  233 ;  9  Jur.  539.] 

A  joint-stock  company,  of  which  the  plaintiff  and  defendant  were  both  directors, 
occupied  a  house  belonging  to  the  plaintiff.  A  draft  agreement,  prepared  by  the 
plaintiffs  attorney,  was  submitted  to  the  solicitors  of  the  company,  and  by  them 
approved  and  returned  :  and,  at   asubsequent  meeting  of  the  directors,  a  resolution 

was  made  empowering  the  solicitors  to  sign  the  agreement  on  behalf  of  the  company. 
The  agreement,  however,  was  never  executed.  In  debt  for  use  and  occupation,  the 
plaintiff  offered  the  draft  in  evidence,  not  as  an  agreement  binding  per  se  (it  being 
neither  dated,  stamped,  nor  signed),  but  for  the  purpose  of  shewing  that  the  occupa- 
tion of  the  premises  was  to  be  by  the  other  directors,  exclusive  of  himself: — Held, 
that  the  draft  was  inadmissible,  for  want  of  a  stamp,  inasmuch  as  it  could  only  be 
relied  on  as  proof  of  the  special  agreement,  the  plaintiff's  position  precluding  him 
from  maintaining  an  action  against  a  co-director  upon  an  implied  contract. 

Debt,  for  use  and  occupation.  Plea,  never  indebted.  By  his  particulars  of 
demand  the  plaintiff  claimed  2101.  for  "one  year's  rent,  from  the  25th  of  December, 
1842,  to  the  25th  of  December,  1843,  of  house  and  premises  No.  2  Adelaide  Place,  in 
the  city  of  London,  occupied  by  the  Oriental,  Colonial,  and  General  Life-Assurance 
Company,  of  which  company  the  defendant  was  director,"  and  151.  for  charges  of 
valuation  of  fixtures  agreed  to  be  taken  by  the  company. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  in  London  in  Easter 
term  last  Thi'  facts  were  as  follow:  —  In  November,  1842,  certain  persons  associated 
themselves  together  for  the  purpose  of  establishing  a  company  to  be  called  the 
Oriental,  Colonial,  and  General  Life  Assurance  Company.  The  defendant  was  named 
one  of  the  directors,  and,  as  such,  attended  several  meetings.     The  plaintiff  also  was, 

by  a  resolution  of  the  2()th  of  December,  appointed  a  director  of  the  proposed  c 

paiiy.  There  was  no  evidence,  however,  of  his  having  assumed  to  act  as  a  director 
before  the  12th  of  January,  L843. 

At  a  meeting  held  on  the  29th  of  December,  L842,  the  defendant  being  one  of  the 
directors  then  present,  it  [701]  was  resolved  "that  the  premises  No.  2  Adelaide 
Place,  city,  be  provisionally  rented  for  one  year  from  the  1st  of  January,  1843,  with 

power  of  having  a  lease  for  twenty-one  years,  at  the  expirati f  thai  term,  at  a  rent 

of  2101.  per  annum,  to  contain  the  usual  covenants  and  conditions."  A  correspondence 
m.i, I,  place  between  the  solicitors  for  the  company  and  t he  plaintiff's  solicitor,  which 
resulted  in  an  agreement  being  drawn  up  by  the  latter,  and  submitted  to  the  former 
for  approval  and  signature. 

At  a  meeting  held  on  the  5th  of  January,  1843,  al  which  also  the  defendant  was 
present,  it  was  resolved,  "that  the  sub-committee  be  aul  hori/ed  to  take  steps  for  the 
immediate  occupation  of  the  house  taken  for  the  company ;"  and  "that  the  solicitors 
be  authorized  to  sign  the  agreement  with  Mr.  Chadwick,  on  behalf  of  the  directors." 

On  the  part  of  the  defendant   it   was  objected,  that   these   resolution.-,  were  iuadinis 

Bible  to  prove  an  agreement,  for  want  of  a  stamp;  and  the  ea  e  ol   Lu  a    v.  I 
(I  Mann.  &  Gr.  117',  i  Scott,  X.  R.  350)  was  cited.     To  thi-  it   was  answered  that, 
inasmuch  as  the  resolutions  were  not  offered  as  evidence  of  anj  agreement,  no  stamp 
was  necessary ;  and  Faughton  \.  Brine  (]   Mann.  &  Gr.  359,  I   Scott,  X.   R.  258)  was 
relied  on.     The  objection  was  overruled. 

I del'    to    shew    a,    distinct    contract     between     I  lie     plaintiff   and     the    directors 

personally,   Mr.  Sturmy,  the  plaintiffs  attorney,   was   called,     lie  stated    that    he 

to]  warded  a  draft  agreement    to    Mr.   Wathcii.  I    the   company'-  sob,  itoi    ,  On    the 

5th  of  January,  L  843,  and  that  Wathen  brought  it  back  to  h in  the    tme  day,  with 

certain  alteratious,  to  which  he  (Sturmy)  did  not  object. 
The  agreement  commenced  as  follows: — 

"Memorandum  of  agreement   made  this  day  of  [702]  January,  1843, 

between  William  Chadwick,  of,  ,Vc.,  for  himself,  his  executors  and  admhusl  rat,  c  ij 
the  one  part,  and  .1.  B.  Wathen  and  E.  Striok,  solicitors  and  agent    ol  and  for  and  on 

behalf  of  the  directors  Of  the  Oriental,  Colonial,  and  <  lenei.d    Life  Assurance  C pinv 

(save  and  except  the  said  William  Chadwick),  of  the  other  part."  The  agreement 
witnessed  "that  the  said  William  Chadwick  doth  hereby  agree  bo  let  unto  the  said 
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directors  and  other  the  directors  for  the  time  being  (except  the  said  William  Chad- 
wick),  and  the  said  J.  B.  Wathen  and  E.  Strick,  as  such  solicitors  for  and  on  behalf 
of  the  said  directors  (except  as  aforesaid),  do  herein'  agree  to  take  and  rent  of  the 
said  William  Chadwick,  all  that  messuage  or  tenement,  situate  and  being  in  Adelaide 
Place,  London  Bridge,  in  tin'  city  of  London,  and  known  as  No.  2  there,"  &c,  &c. 
The  agreement  then  went  on  to  provide  for  payment  of  the  rent  quarterly,  for  the 
purchase  by  the  company  of  the  fixtures,  for  a  future  lease,  and  other  matters.  There 
was  no  evidence  of  actual  occupation  by  the  company  beyond  one  quarter  of  a  year. 

On  the  part  of  the  defendant,  it  was  objected  that  this  draft  agreement  (which  had 
no  signature)  was  inadmissible,  for  want  of  an  agreement  stamp. 

The  learned  judge  being  of  opinion  that  this  objection  was  well  founded,  non- 
suited the  plaintiff,  reserving  to  him  leave  to  move  to  enter  a  verdict  for  521.  10s.,  if 
the  court  should  be  of  opinion  that  the  draft  was  admissible,  notwithstanding  the 
want  of  a  stamp,  to  prove  the  terms  upon  which  the  premises  had  been  occupied. 

Shee,  Serjt.,  in  Easter  term,  accordingly  obtained  a  rule  nisi.  He  referred  to 
Cully  v.  Smith  (2  M.  &  Rob.  96),  Ramsbottom  v.  Tvmbndgi  (2  M.  &  Sel.  4:14-),  Bamsbottom 
v.  Mortley  (2  M.  &  Sel.  445),  WhMon  v.  [703]  Matthews  (2  Chitt.  R  399),  Parker  v. 
Dubois  (1  M.  &  W.  30),  Doe  dm,.  Lambourn  v.  Pedgriph  (4  C.  .V  P.  312),  The  King  v. 
Th  Inhabitants  of  St.  Martin,  Leicester  (2  Ad.  &  E.  210),  Vaughton  v.  Brine  (1  Mann.  & 
Gr.  359,  1  Scott,  N.  R.  258),  Hawkins  v.  Warre  (3  B.  &  C.  (590,  5  D.  A-  K.  512),  and 
Drant  v.  Brown  (3  B.  &  C.  665,  ■<  I>.  .V  R  582). 

Byles,  Serjt.  (with  whom  was  Wordsworth),  now  shewed  cause.  Assuming  the 
date  of  the  agreement  to  be  the  5th  of  January,  that  being  the  day  on  which  the 
draft  was  returned  approved  on  the  part  of  the  company,  the  plaintiff  is  not  in  a 
condition  to  maintain  an  action  on  any  agreement  to  lie  implied  from  the  occupation 
of  the  premises  in  question  by  the  company,  seeing  that  he  was  himself  a  director,  and 
consequently  a  joint-occupier  with  the  defendant  and  the  other  directors.  The  plaintiff 
must,  therefore,  rely  upon  the  unsigned  agreement  in  writing  produced  by  -Mr.  Sturmy, 
as  containing  the  terms  on  which  the  company  contracted  with  him  ;  and,  if  so,  it 
clearly  required  a  stamp.  The  stat.  55  G.  3,  c.  184,  Sched.  part  1,  tit.  Agreement, 
imposes  a  stamp  upon  any  "agreement,  or  any  minute  or  memorandum  of  an  agree- 
ment, made  in  England,  under  hand  only,  or,  made  in  Scotland,  without  any  clause  of 
registration  (and  not  otherwise  charged  in  this  schedule,  nor  expressly  exempted  from 
all  stamp-duty),  where  the  matter  thereof  shall  be  of  the  value  of  201.  or  upwards, 
whether  the  same  shall  be  only  evidence  of  a  contract,  or  obligatory  upon  the  parties 
from  its  being  a  written  instrument."  In  Drant  v.  Brown  ('■'<  I!.  &  0.  665,  5  I).  ,v  R. 
582),  which  is  the  only  ease  of  those  cited  that  at  all  approaches  this,  the  document 
was  a  mere  proposal.  A.  entered  into  a  written  agreement  with  B.  for  the  hire  of  a 
piece  of  land  for  the  purpose  of  making  bricks.  C.  afterwards  made  an  [704]  oiler  in 
writing  to  let  another  piece  of  land  to  A.  upon  the  terms  contained  in  the  agreement 
between  him  (A.)  and  B.,  and,  at  a  subsequent  time,  A.  verbally  accepted  this  offer. 
In  an  action  by  C.  for  a  breach  of  some  of  the  terms  of  this  contract,  it  was  held  that 
the  written  otter  made  by  0.  was  admissible  in  evidence  without  being  stamped. 
[Cresswell,  J.  The  distinction  between  the  two  cases  is  this:  in  Drant  v.  Brown,  the 
paper  ottered  in  evidence  was  a  mere  proposal :  here,  it  is  the  result  of  the  negotiation. 
Abbott,  C.  J.,  there  says  :  "  I  quite  agree  to  the  proposition  of  law  laid  down  for  the 
defendant,  that,  if  a  bargain  made  by  parol  is  afterwards  reduced  into  writing,  that  is 
the  perfection  of  the  agreement:  but  here  the  order  was  reversed  :  a  written  proposal 
was  made  at  the  first  meeting,  but  then  it  was  uncertain  whether  there  would  or 
would  not  be  a  contract.  The  fact  as  to  the  agreement  between  Leggott  and  Granl 
was  first  to  be  ascertained.  Then  an  agreement  was  made,  by  parol,  that  Leggott 
should  have  the  land  on  certain  terms.  The  writing  signed  by  the  plaintiff  was  a 
mere  proposal,  and  was  never  signed  by  Leggott.  The  plaintiff,  therefore,  had  legally 
made  out  his  case  before  that  paper  was  produced,  and,  when  produced,  it  did  not 
shew  that  there  was  any  written  contract."  What  evidence  is  there  here  that  the 
proposal  was  assented  to,  but  this  paper?  Maule,  J.  It  becomes  a  mere  question 
whether  the  absence  of  signature  lets  in  the  unstamped  agreement.]  The  words 
"  under  hand  only  "  in  the  stamp  act,  do  not  import  that  actual  signature  is  necessary, 
but  are  used  merely  to  denote  an  agreement  not  sealed,  in  contradistinction  from  a 
deed.  If  this  were  not  so,  the  act  might  always  be  evaded.  And  there  is  nothing  in 
the  dictum  of  Patteson,  J.,  in  The  Kingv.  Tin  Inhabitants  of  St.  Martin,  Leicester  (2  Ad. 
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&  E.  210),  thai  at  all  militates  againsl  [705]  this  construction.  [Cresswell,  J. 
Williams  v.  Stoughtcm  (2  Stark.  N.  P.  ('.  292)  is  a  strong  authority  to  shew  that  a 
stamp  is  necessary,  notwithstanding  the  document  bears  no  signature,  provided  it  lie 
the  evidence  of  the  agreement.] 

Shee,  Serjt.  (with  whom  was  Hoggins),  in  support  of  the  rule.  At  the  assumed 
flate  of  this  agreement,  the  plaintiff  was  not  a  director.  [Cresswell,  .1.  The  agreement 
shews  that  he  was.  Maule,  J.  The  only  point  is,  as  to  the  necessity  of  a  stamp.] 
It  is  submitted  that  no  stamp  was  necessary.  The  paper  produced  was  neither  an 
agreement  nor  a  minute  or  memorandum  of  an  agreement.  There  was  no  point  of 
time  at  which  anything  had  been  definitely  arranged.  Until  the  document  was  finally 
settled  as  the  terms  of  the  letting,  and  signed  by  the  respective  parties,  neither  would 
be  bound  by  it.  All  was  still  in  fieri.  The  paper  might  clearly  lie  looked  at  for  the 
purpose  of  shewing  who  were  the  contracting  parties.  [Maule,  J.  This  agreement 
seeks  to  alter  the  natural  position  of  the  parties.  That  intention  not  having  been 
completely  carried  into  effect,  the  jury  would  infer  that  it  had  been  abandoned.  The 
plaintiffs  case  must  fail  without  an  express  agreement ;  for,  the  law  will  not  imply  an 
agreement  for  the  occupation  of  premises  on  behalf  of  a  firm,  made  by  one  of  the 
partners  with  the  rest  of  the  firm.  And  you  cannot  have  the  benefit  of  the  special 
agreement,  without  evidence  of  it.  Sturmy  could  have  proved,  and  did  prove,  who 
were  the  contracting  parties.  The  paper  was  offered  at  the  trial,  not  for  that  purpose 
merely,  but  to  shew  the  terms  of  the  taking.]  This  is  not  an  agreement  that  could 
be  enforced,  even  in  equity,  without  proof  of  mutual  assent  to  its  terms:  upon  the 
face  of  it,  it  is  a  mere  proposal.  [Coltman,  J.  The  terms  were  [706]  assented  to. 
The  document  was  complete,  except  in  respect  of  signature  and  date  ;  ami  the  latter 
is  not  material.]  The  case  very  closely  resembles  that  of  Dot  </.  Lambowrn  v.  Pedgriph 
(4  C.  A  I'.  312):  there,  a  draft-agreement  had,  on  the  back  of  it,  the  following 
memorandum — "  We  approve  of  this  draft ;  "  and  this  was  signed  by  the  part  tea  :  and 
it  was  held  that  no  stamp  was  requisite.  [Cresswell,  J.  Lord  Tenterden  is  there 
reported  to  have  said  that  the  words  do  not  import  an  agreement.  Suppose,  instead 
of  "We  approve  of  this  draft,"  the  words  had  been  "We  agree  on  the  terms  herein," 
would  not  that  have  been  an  agreement?  As  reported,  the  decision  is  a  very  Btrongone.  j 
Lord  Tenterden  evidently  intended  it  to  be  so.  In  '/'/»  King  \.  Tht  Inhabitants  of  St. 
Martin,  Leicester,  Patteson,  J.,  distinctly  says :  "The  statute  imposes  a  stamp  upon 
agreements  under  hand  only,  meaning  such  as  have  per  se  the  binding  effect  of  an 
agreement."  In  Ramsbottom  v.  Twbndge  (2  M.&  Sel  434),a  written  paper,  delivered 
by  the  auctioneer  to  the  bidder,  to  whom  lands  were  let  by  auction,  containing  the 
description  of  the  lands,  the  term  for  which  they  were  let  to  the  bidder,  and  the  rent 
payable,  hut  not  signed  by  the  auctioneer  or  any  of  the  parties,  was  held  not  to  lie 
such  a  minute  of  the  agreement  as  was  required  to  be  stamped,  pursuant  to  the  statute 
is  G.  .".,  e.  149,  nor  such  a.  writing  as  would  exclude  parol  evidence.  Ramsbottom  v. 
Hartley  (2  M.  A-  Sel.  W5)  is  the  converse  of  that  ea>c     There,  a  written  paper  signed 

by  the  auctioneer,  and  delivered  to  the  bidder,  to  wb lands  wire  let  by  auction, 

containing  th.'  description  of  the  lands,  the  term  for  which  they  arc  let  to  the  bidder, 

and  the  rent  payable,  was  held  to  require  a  stamp,  pursuant  to  the  same  statute. 
Drant  \.  Brown  (3  B,  &  C.  665,  5  I  >.  .V  K.  582),  bhough  [707]  differing  in  its  facts,  is 
not  distinguishable  in  principle  from  the  present  case.  I  lolroyd,  .1.,  t  hei  e  said:  "A 
stamp  is  not  necessary  to  every  writing  given  in  evidence  to  support  an  agreement, 
hut  only  to  agreements  themselves,  or  minutes  or  memorandums  of  agreement     This 

was  a  mere  proposal :  if  it  had  been  accepted  by  writing,  that  must  liavel n   temped, 

but,  being  accepted  by  parol,  the  agreement  was,  in  law,  a  parol  agreement"    The 

cases  of  Ramsbottom  v.  Tunbridge,  and  Ramsbottom  v.  Mortley,  are  cited  with  approbaf , 

by  Lord  Tenterden,  in  Hawkins  v.  Warn  (3  B.  A  ('.  690,  5  I ».  &  R.  612).     In  thai 

case  the  defendant's  steward  proved  that  a  lease  had  I n  executed  by  the  defendant, 

but  not  by  the  plaintiff,  the  terms  of  which  had  been  reduced  into  writing  by  the 
assentofbotb  parties;  and  he  stated  thai  to  be  the  final  agreement  between  bhem. 
The  plaintiff,  in  order  to  negative  this  statement,  tendered  in  evidence  another 
unstamped  paper  in  the  hand  writ  in- of  the  defendant's  steward,  the  effect  of  which 

was,  to  shew  that  it  was  subsd  pii-nt  ly  proposed  by  him  that  the  plaintitl  Was  to  hold 
at    a    rent  different  from    thai    mentioned    in    the    lease;   and  it   was  held,  that,  OS    this 

paper  was  not  signed  by  th.'  parties,  it  did  not  amount  to  an  agreement  or  minute  ot 
an  agreement,  but  to  a  proposal  only,  and  therefore  that   it  did  not  require  a  stamp, 
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and  was  properly  received  in  evidence.  With  respect  fco  Williams  v.  Stoughton 
(2  Stark.  N.  P.  C.  292),  it  may  be  observed  that  Parke,  B.,  on  a  recent  occasion 
declined  to  be  bound  by  that  case. 

Cowman,  J.(c).  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  One 
argument  that  has  been  urged  on  the  part  of  the  plaintiff,  is,  that  no  document  can 
require  a  stamp  unless  it  be  signed,  the  words  of  the  stamp  [708]  act  imposing  a  duty 
upon  any  "  agreement,  or  any  minute  or  memorandum  of  an  agreement,  made  in 
England,  under  hand  only."  It  appears  to  me,  however,  that  that  is  not  the  meaning 
of  the  statute,  but  that  the  legislature,  in  using  that  expression,  merely  intended  to 
denote  instruments  under  hand  only, — that  is,  not  under  seal, — in  opposition  to 
instruments  under  seal.  The  words  that  follow,  "  or  made  in  Scotland,  without  any 
clause  of  registration,"  shew  this  to  be  the  true  construction — an  instrument  with  a 
clause  of  registration,  in  that  country,  having  the  same  force  as  an  instrument  under 
seal  with  us.  It  is  a  more  solemn  mode  of  contracting.  It  has  been  further  insisted 
that  the  document  in  question  is  to  be  looked  at  as  a  mere  proposal,  and  not  as  an 
agreement  or  minute  or  memorandum  of  an  agreement,  and  therefore  requires  no 
stamp.  It  appears  to  me,  however,  that  this  really  was  the  agreement  between  the 
parties.  It  purports,  on  the  face  of  it,  to  be  an  agreement  for  the  taking  of  the  house 
for  the  use  and  occupation  of  which  the  action  is  brought.  It  is  drawn  up  formally 
by  the  landlord's  attorney,  ami  by  him  sent  for  approval  to  the  solicitors  of  the 
company,  submitted  to  a  board  of  directors,  and  returned  with  alterations,  which  are 
assented  to  on  the  part  of  the  landlord.  We  also  find  the  directors  passing  resolutions 
to  take  the  premises,  and  to  authorize  their  solicitors  to  sign  the  agreement  on  their 
behalf.  xVll  this  shews  that  both  parties  were  treating  the  instrument  in  question,  not 
as  a  mere  proposal,  but  as  an  agreement.  It  therefore  falls  within  the  description  of 
documents  in  the  statute  that  require  a  stamp  to  give  them  force  and  validity,  and  to 
render  them  admissible  as  evidence  of  a  contract. 

Cresswell,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  The 
action  is  brought  in  respect  of  the  use  and  occupation  of  a  house,  occupied  by  the 
[709]  defendant  and  others,  including  the  plaintiff,  as  members  and  directors  of  a  joint- 
stock  company.  From  the  use  and  occupation  of  premises,  the  law  implies  a  contract 
to  pay  rent.  The  circumstance  of  the  plaintiff  being  a  joint-occupier  together  with 
the  defendant  and  the  other  parties,  introduces  the  difficulty  that  arose  in  Holmes  v. 
Ui'i'iiiis  (1  B.  &  C.  74,  2  Dowl.  &  R.  196)  and  that  class  of  cases.  In  order  to  remove 
that  difficulty,  it  became  necessary  to  shew  an  express  contract  ;  and  for  that  purpose 
the  draft  agreement  was  produced.  And  upon  its  being  objected  on  the  part  of  the 
defendant  that  the  document  is  inadmissible  without  a  stamp,  the  plaintiff's  counsel 
insists  that  it  is  not  an  agreement,  but  a  proposal  only.  If  this  were  so,  there  would 
be  no  express  contract  at  all  ;  and,  consequently,  the  plaintiff  would  be  remitted  to  the 
dilemma  he  was  in  before  the  instrument  was  produced.  It  is  then  said  that  the 
plaintiff  may  prove  a  previous  complete  parol  contract:  but  that  is  inconsistent  with 
the  other  part  of  the  argument.  It  is  quite  clear  that  this  was  the  complete  contract, 
or  it  was  nothing  at  all  to  the  purpose.  It  is  further  contended  that  no  stamp  is 
necessary,  because  the  document  is  not  signed  by  the  parties.  I  fully  agree  with  my 
brother  Coltman  that,  if  the  instrument  embodies  the  terms  of  the  contract,  and  is 
the  agreement  by  which  the  parties  are  to  be  bound,  a  stamp  is  requisite,  although 
there  be  no  signature  attached.  Here,  there  is  nothing  but  the  draft-agreement  in 
question  to  shew  the  terms  upon  which  the  directors  contracted.  The  resolutions 
could  refer  to  nothing  else.     I  think  the  nonsuit  was  quite  right. 

Maule,  J.  I  still  continue  to  think  that  the  document  in  question  was  inadmis- 
sible, for  want  of  a  stamp.  It  appeared  that  the  plaintiff  himself  was  one  of  the  [710] 
persons  who  would  be  liable  under  an  implied  contract  for  the  use  and  occupation  of 
the  premises  for  which  he  sought  to  charge  the  defendant.  That  is  an  answer  to  the 
action,  unless  the  difficulty  is  obviated  by  legal  proof  of  an  express  contract.  Through- 
out the  whole  case  there  was  no  evidence  of  any  agreement  such  as  the  plaintiff  relied 
on,  other  than  this  written  document.  The  draft  was  introduced  by  the  evidence  of 
Sturmy,  who  said  that  he  forwarded  a  draft  agreement  to  Wathen,  one  of  the  company's 
solicitors,  on  the  5th  of  January,  1843,  and  that  Wathen  brought  it  back  to  him  on 
the  same  day,  with  certain  alterations,  to  which  he  (Sturmy)  did  not  object.     The 

(c)  Tindal  C.  J.,  was  engaged  on  the  crown  jewels  case. 
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draft  was  then  offered  in  evidence,  and  objected  to,  not  being  stamped.  On  the  part 
of  the  plaintiff,  it  is  insisted  the  statute  imposes  a  duty  upon  agreements  "under 
hand  only,"  which  is  supposed  to  mean  "signed  by  the  parties."  Where,  however, 
the  terms  of  an  agreement  are  reduced  into  writing,  in  the  shape  of  a  proposal  on  one 
side,  assented  to  on  the  other,  that  is  a  binding  contract.  The  statute  of  frauds  shews 
that  signature  is  not  essential  to  constitute  an  agreement :  it  assumes  that  there  may 
lie  binding  agreements  without  signature.  This  paper  was  offered  as  a  binding  agree 
ment  between  the  parties.  The  law  not  requiring  the  authentication  of  an  agreement 
in  writing,  except  in  cases  falling  within  the  statute  of  frauds,  the  question  is,  whether 
the  words  "under  hand  only,"  in  the  stamp  act,  require  the  agreement  to  be  signed, 
to  render  it  liable  to  stamp-duty.  Looking  at  those  words,  coupled  with  those  that 
follow,  as  to  agreements  made  in  Scotland  without  any  clause  of  registration,  and 
seeing  that  agreements  might  be  made  that  would  be  perfectly  valid  and  effectual 
without  any  stamp,  if  in  all  cases  agreements  not  signed  were  held  not  to  be  within 
the  statute  ;  it  seems  to  me  to  follow  that  the  true  construction  of  the  stamp-act  is 
that  which  [711]  has  always  been  put  upon  it,  viz.  that,  if  the  document  contain  the 
terms  of  the  agreement  between  the  parties,  a  stamp  is  requisite.  For  these  reasons, 
I  am  of  opinion  that  the  document  produced  in  this  case  ought  to  have  been  stamped, 
and  that  the  nonsuit  was  right. 
Rule  discharged. 

Doe  dem.  Reynolds  /•.  Hoe.     May  24,  1845. 

Where  a  subsequent  acknowledgment  by  the  attorney  of  the  tenant,  is  relied  on  to 
aid  an  insufficient  service  of  the  declaration  and  notice  in  ejectment,  the  affidavit 
must  distinctly  shew  that  the  party  is  the  tenant's  attorney  in  the  matter. 

Byles,  Serjt.,  moved  for  judgment  against  the  casual  ejector,  upon  an  affidavit  of 
service  of  the  declaration  and  notice  on  a  servant  of  the  tenant  upon  the  premises, 
and  alleging  an  acknowledgment  by  the  tenant's  attorney,  of  their  having  come  to  his 
hands  before  the  term.  He  referred  to  Temvy  d.  Mills  v.  Cutis  (1  Scott,  52),  where  a 
similar  affidavit  was  held  sufficient;  and  also  to  Arch  hold's  Practice  (7th  edit.  p.  7.'!'.)). 
[Maule,  J.  How  does  it  appear  that  the  party  who  makes  the  acknowledgment  is  the 
attorney  of  the  tenant  '.}  The  affidavit  States  thai  the  action  was  brought  to  recover 
possession  of  premises  mortgaged  by  Woodward,  the  tenant  in  possession,  in  IK.S7,  to 
secure  the  payment  of  .'WOOL  on  certain  days :  that  20001.  and  interest  were  due,  and 
that,  Woodward  having  made  default,  this  action  was  brought  to  recover  the  posses- 
sion, and  also  an  action  of  covenant  against  \V Iward  to  recover  the  mortgage  debt  ; 

that,  in  the  latter  action,  a  distringas  had  been  obtained,  ami  an  appeara thereupon 

entered  for  Woodward  by  Tucker  .V  Stevenson,  his  attorneys;   that  the  declaration 

and  notice  in  eject  men  I   were  served  upon  a  shopm; f  Woodward  upon  the  premises  ; 

and  that  the  plaintiffs  [712]  attorney  had  since  such  service  seen  Tucker,  who  came 
to  him  with  a  view,  as  he  stated,  of  settling  both  actions,  and  that,  on  that  occasion, 
certain  terms  were  proposed,  but  the  negotiation  ultimately  proved  unsuccessful. 

COLTMAN,  J.  The  authorities  cited  seem  to  be  in  point:  and  the  affidavit 
sufficiently  shews  that  Tucker  was  Woodward's  attorney. 

Rule  granted  (a). 

Atkinson  v.  Foster.    May  24,  1845. 
In  an  action  against  one  of  two  part  owners  upon  a  chartei  party  made  by  him  alone : 

—  Held,    that   another   part  owner,    who   was   no   party    to   the  action,   ami   did    DOl 
authorize  the  defence,  was  a  c petent  witne     foi  the  defendant 

Assumpsit,    on    a    charter-party,    to    which    the    plaintiff   and    defendant    only    v 
parties.      At   the  trial  before   Wig'hl  man,  .1.  at   t  he  last  assi/es  at    l.neij I,  t  he  captain, 

who  was  called  as  a  witness  on  the  pari  of  the  defendant,  stated,  on  the  \ lir 

he  was  a  part  owner  of   the  ship  with    the   defendant       It    was  thereupon  objected,  t"i 

tho  plaintiff,  that  he  was  not  a  competent  witness,  inasmuch  as  he  had  a  due,  |  in! 
(n)  Vide  Doe  dem.  Gibbard  v.  Roe.  3  Mann.  &  Gr.  87,  3  Scott  v  R,  :!,i:1- 
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in  the  event  of  the  suit,  being  substantially  a  co-defendant.  Upon  his  stating, 
however,  that  he  did  not  defend  the  action,  or  authorize  the  defence,  the  learned 
judge  thought  him  a  competent  witness  under  Lord  Penman's  act  ((>  X-  7  Vict.  c.  85), 
and  accordingly  permitted  him  to  be  examined. 

The  jury  returned  a  verdict  for  the  defendant. 

Bvles,  Serjt.,  in  Easter  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  captain's  evidence  had  been  improperly  received. 

[713]  Channell,  Serjt.  (with  whom  was  Hugh  Hill),  now  shewed  cause.  "One 
part-owner,  although  he  be  the  husband,  cannot,  as  such,  pledge  the  other  to  the 
expenses  of  a  law-suit :  "  Abbott  on  Shipping  (7th  edit.  p.  107,  citing  ('nmjihrll  v.  Stein, 
6  Dow,  135).  What  possible  objection,  then,  could  there  be  to  the  competency  of  the 
witness  in  this  case  ?  Putting  it  at  the  highest,  part-owners  of  a  ship  are  but  joint- 
contractors  with  the  others  ;  and  in  that  view  the  captain  was  a  competent  witness 
under  the  3  *  4  W.  4.  c.  Il>,  s.  26 (ft) :  Russell  v.  Blake  (_'  Mann.  &  Gr.  -".74,  2  Scott, 
N.  R.  574):  Poole  v.  Palmer  (9  M.  &  W.  71).  If  there  be  any  doubt  as  to  his 
admissibility  under  that  statute,  he  is  clearly  made  competent  by  the  enacting  part  of 
the  6  &  7  Vict.  c.  85(e),  and  is  not  within  the  exceptive  proviso. 

[714]  Bvles,  Serjt.,  in  support  of  the  rule.  The  witness  was  clearly  incompetent 
at  common  law.  [Maule,  J.  I  do  not  think  that  is  quite  so  clear.  The  defendant 
alone  lets  the  ship  to  the  plaintiff:  the  contract  is  between  those  two  only.]     The  case 

(/<)  Which,  "  in  order  to  render  the  rejection  of  witnesses  on  the  ground  of  interest, 
less  frequent,"  enacts,  "that,  if  any  witness  shall  be  objected  to  as  incompetent,  on 
the  ground  that  the  verdict  or  judgment  in  the  action  on  which  it  shall  be  proposed 
to  examine  him,  would  be  admissible  in  evidence  for  or  against  him,  such  witness 
shall  nevertheless  be  examined,  but,  in  that  case,  a  verdict  or  judgment  in  that  action 
in  favour  of  the  party  on  whose  behalf  he  shall  have  been  examined,  shall  not  be 
admissible  in  evidence  for  him,  or  any  one  claiming  under  him  ;  nor  shall  a  verdict  or 
judgment  against  the  party  on  whose  behalf  he  shall  have  been  examined,  be  admis- 
sible in  evidence  against  him,  or  any  one  claiming  under  him." 

(e)  The  first  section  of  which  recites,  that  "the  inquiry  after  truth  in  courts  of 
justice  is  often  obstructed  by  incapacities  created  by  the  present  law,  and  it  is  desir- 
able that  full  information  as  to  the  facts  in  issue,  both  in  criminal  and  civil  cases, 
should  be  laid  before  the  persons  who  are  appointed  to  decide  upon  them,  and  that 
such  persons  should  exercise  their  judgment  on  the  credit  of  the  witnesses  adduced, 
and  on  the  truth  of  their  testimony  ;  "  and  enacts.  "  that  no  person  offered  as  a  witness, 
shall  hereafter  be  excluded  by  reason  of  incapacity  from  crime  or  interest,  from  giving 
evidence,  either  in  person  or  by  deposition,  according  to  the  practice  of  the  court,  on 
the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry  arising 
in  any  suit,  action,  or  proceeding,  civil  or  criminal,  in  any  court,  or  before  any  judge, 
jury,  sheriff,  coroner,  magistrate,  officer,  or  person  having,  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evidence;  but  that  every  person  so 
ottered  may  and  shall  lie  admitted  to  give  evidence  on  oath,  or  solemn  affirmation  in 
those  cases  wherein  affirmation  is  by  law  receivable,  notwithstanding  that  such  person 
may  or  shall  have  an  interest  in  the  matter  in  question,  or  in  the  event  of  the  trial  of 
any  issue,  matter,  question,  or  inquiry,  or  of  the  suit,  action,  or  proceeding  in  which 
he  is  offered  as  a  witness,  and  notwithstanding  that  such  person  offered  as  a  witness 
may  have  been  previously  convicted  of  any  crime  or  offence  :  Provided  that  this  act 
shall  not  render  competent  any  party  to  any  suit,  action,  or  proceeding  individually 
named  in  the  record,  or  any  lessen-  of  the  plaintiff  or  tenant  of  premises  sought  to  be 
recovered  in  ejectment,  or  the  landlord  or  other  person  in  whose  right  any  defendant 
in  replevin  may  make  cognizance,  or  any  person  in  whose  immediate  and  individual 
behalf  any  action  may  be  brought  or  defended,  either  wholly  or  in  part,  or  the  husband 
or  wife  of  such  persons  respectively  :  provided  also,  that  this  act  shall  not  repeal  any 
provision  in  the  7  W.  4  &  1  Vict.  c.  26"  :  Provided,  that,  in  courts  of  equity,  any 
defendant  to  any  cause  pending  in  any  such  court,  may  be  examined  as  a  witness  on 
the  behalf  of  the  plaintiff  or  of  any  co-defendant  in  any  such  cause,  saving  just  excep- 
tions ;  and  that  any  interest  which  such  defendant  so  to  be  examined,  may  have  in 
the  matters  or  any  of  the  matters  in  question  in  the  cause,  shall  not  be  deemed  a  just 
-exception  to  the  testimony  of  such  defendant,  but  shall  only  be  considered  as  affecting, 
or  tending  to  affect,  the  credit  of  such  defendant  as  a  witness." 
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is  distinguishable  from  that  of  co-contractors.     Under  a  writ  of  ti.  fa.,  the  Bheriff 

would  seize  the  entire  ship,  though  he  could  only  sell  the  defendant's  interest. 
[Maule,  J.  Do  you  contend  that  tenants  in  common  of  chattels,  cannot  be  witnesses 
for  each  other?]  No:  but  it  is  submitted  thai  these  parties  are  partners.  [Maule,  J. 
They  are  tenants  in  common  of  the  ship,  and,  it  may  be,  partners  for  the  particular 
voyage.]  Russell  v.  Blake&ad  Poolev.  Palmer  are  altogether  inapplicable.  They  were 
cases  of  co-contractors.  Between  part-owners  the  accounts  can  only  be  taken  in  equity. 
|  Maule,  .1.  The  3  &  4  W.  4,  [715]  e.  12,  s.  26,  is  not  restrained  to  courts  of  law. 
Cresswell,  J.  What  is  the  particular  interest  the  witness  in  this  ease  is  supposed  to 
have?]  The  joint  fund  would  be  affected  by  a  verdict  against  the  defendant,  and 
that,  directly,  and  not,  as  in  the  case  of  joint  contractors,  through  the  intervention  of 
an  action  at  law.  [Cresswell,  J.  How  could  the  witness  be  charged  without  shewing 
the  judgment?] 

Byles,  Serjt.,  then  admitted  that  he  could  not  successfully  contend  that  the 
competency  of  the  witness  was  not  restored  by  the  ■">  &  1  W.  4,  c.  42,  s.  26. 

Rule  discharged. 

Masters  v.  Farris.     May  26,  1845. 

In  case  upon  the  2  \V.  &  M.  c.  5,  s.  4,  for  double  value,  for  distraining,  no  rent  being 
due,  the  jury  ought  to  lie  directed,  if  they  lind  for  the  plaintiff,  to  give  damages  to 
double  the  amount  of  the  value  of  the  goods.— Held,  that  a  motion  to  increase  the 

damages   found    by  the  jury  upon   a  trial  in  the  vacation,  made  after  the   first    four 
i lays  i >f  the  term,  is  too  late. 

This  was  an  action  on  the  case  upon  the  statute  2  W.  &  M.  sess.  1,  c.  5,  s.  4,  for 
distraining  the  plaintiffs  goods,  no  rent  being  due.  The  declaration  also  contained 
a  count  in  trover. 

Plea t  guilty  "by  statute." 

At  the  trial,  before  Maule,  J.,  at  the  second  sitting  at  Westminster  in  Easter  term 
(the  24th  of  April),  it  appeared  that  the  goods  seized  were  sold  for  II.  Us.  There 
was  conflicting  evidence  as  to  whether  or  nol  any  rent  was  due  ;  and  the  case  went 
to  the  jury,  who  returned  a  verdict  for  the  plaintiff,  damages  Is. 

Talfourd,  Serjt.,  now  (on  the  fifth  day  of  term)  moved  to  increase  the  damages  to 
31.  8s.,  being  double  the  value  of  the  goods  distrained,  the  act(a)  giving  the  [716] 
pluiutiir  specifically  that  amount,  [Maule,  J.  The  jury  certainly  ought  to  nave  been 
directed,  if  they  found  for  the  plaintiff,  to  give  damages  to  the  amount  of  double  the 

val f  the  goods.     1  do  not  recollect  having  so  directed  them  ;  nor  do  I  remember 

that   I  was  asked  to  do  so.] 

TlNDAL,  C.  J.      The  mistake  should  have  been  set  right  at  the  time.      At  all  events 

the  application  to  the  court  should  have  bee ade  within  four  days  of  the  return 

of  the  jury  process. 

Mai  i.'i:,  .1.  The  complaint  in  substance  is.  that  the  jury  have  given  an  insufficient 
amouiii  of  damages.  I  thought  at  the  time,  and  itill  think,  that  the  verdict  should 
have  been  for  the  defendant.      The  application  is  clearly  too  late 

The  rest  of  the  court  concurred. 

Kule  refused. 


(a)  Which  provides,  "that,  in  case  any  distress  and  sale  shall  bamade  b)  rirtue 

or  colour  of  this  present  act  for  rent  pretended  to  bearrearand  due,  where,  in  truth, 

no  rent   is  arrear  or  due  to  the  person  or  persons  distraining,  or  to  hii ■  them  in 

whose  name  or  names,  or  right,  such  distress  shall  be  taken    ,      it aid,  that   then  the 

owner  of  such  goods  or  chattels  distrained  and  Bold  as  aforesaid,  hia  executors  or 
administrators,  shall  and  may,  by  action  of  trespass,  or  upon  the  , ■.,  ie  •.  to  be  brought 
against  the  person  or  persons  so  distraining,  any  or  cither  of  them,  his  or  their 
executors  or  administrators,  recover  double  oi  the  value  ol  the  g Is  or  chattel 

distrai I  ami  sold,  together  with  full  costs  of  suit.' 


*  And  see  ll  <:.  ■_>,  e.  19,  a.  19;  Wvnterbaum  \.  Morgan,  II   East,  •  '■'.>">.  i"l  ;  Smith 
v.  Qoodwyn,  2  Nev.  A  M.  11-1:  6  Nev.  A  M.  615,  n. 
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[717]    Doe  dem.  Williams  and  Protheroe  v.  Evans.    May  26,  1845. 

[S.  C.  14  L.  J.  C.  P.  237  ;  9  Jur.  712.     Discussed,  Jenkins  v.  Janes,  1882,  9  Q.  B.  D.  134. 

Adopted,  Kennedy  v.  Lyell,  1885,  15  Q.  B.  D.  195.] 

A  sale  by  an  administrator  of  a  "pretenced  right  or  title"  to  premises  of  a  term  in 
which  the  intestate  died  possessed,  but  of  which  the  administrator  never  had  posses- 
sion, is  within  the  prohibition  of  the  statute  32  H.  8,  c.  9. — A.,  possessed  of  a  term, 
died  in  1828.  B.,  who  had  dining  A.'s  life  resided  on  part  of  the  premises,  at  A.'s 
death  claimed  and  took  possession  of  the  whole,  and  retained  it  till  he  died  in  1829, 
having  by  his  will  devised  the  premises  to  C,  who  remained  in  undisturbed  posses- 
sion until  1841,  when  A.'s  next  of  kin  took  out  letters  of  administration,  and  sold 
his  right  or  title  in  the  premises  to  D  : — Held,  that  the  conveyance  was  void,  as 
well  at  common  law  as  by  the  stat.  32  H.  8,  c.  9. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession  of  certain 
premises  situate  in  the  county  of  Glamorgan. 

At  the  trial  before  Cresswell,  J.,  at  the  last  assizes  at  Swansea,  the  material  facts 
that  were  given  in  evidence  were  as  follows  : — 

One  Evan  Richards,  being  possessed  for  a  long  term,  under  a  lease  bearing  date  in 
1802,  of  certain  premises,  assigned  all  his  interest  therein  to  one  Wyndham  Lewis, 
from  whom  he,  in  1807,  took  an  underlease  of  part  of  them,  for  a  term  not  yet  expired. 
Evan  Richards  had  a  brother  .Tenkin,  who  resided  on  a  portion  of  the  premises, 
whether  as  tenant  or  otherwise,  there  was  no  evidence  to  shew.  Evan  Richards  died 
in  1828.  .Tenkin  Richards  remained  in  possession,  claiming  to  be  entitled  to  all  the 
premises  held  by  Evan  under  the  lease  of  1807,  until  1829,  when  he  died  having 
previously  devised  the  premises  in  question  to  the  present  defendant.  After  the  death 
of  Jenkin  Richards,  the  defendant  continued  in  undisturbed  possession  till  1841,  when 
the  lessors  of  the  plaintiff,  after  making  ineffectual  attempts  to  turn  him  out,  discovered 
the  next  of  kin  of  Evan  (Thomas  Richards),  and  induced  him  to  take  out  letters  of 
administration  to  the  effects  of  Evan,  and  to  assign  his  supposed  interest  in  the 
premises,  to  Protheroe  (one  of  the  lessors  of  the  plaintiff),  for  101.  There  was  no 
evidence  that  Thomas  Richards,  the  administrator,  ever  was  in  possession  of,  or  made 
any  claim  to,  the  premises. 

[718]  On  the  part  of  the  defendant,  if  was  objected  that  the  conveyance  by  Thomas 
Richards  to  Protheroe,  was  void,  as  being  contrary  to  the  statute  32  II.  8,  c.  9. 

A  verdict  was  taken  for  the  lessors  of  the  plaintiff,  subject  to  leave  reserved  to  the 
defendant  to  move  to  enter  a  verdict  for  him,  if  the  court  should  be  of  opinion  that 
the  objection  was  well  founded. 

Sir  T.  Wilde,  Serjt.,  in  Easter  term,  accordingly  obtained  a  rule  nisi. 

Channell,  Serjt.  (with  whom  was  E.  Y.  Williams),  now  shewed  cause.  This  is  not 
the  case  of  one  who  is  in  by  disseisin  of  the  rightful  owner,  but  it  is  to  be  looked  at 
as  the  case  of  a  permissive  occupation  by  Jenkin  Richards  in  his  brother's  life-time, 
continued  since  his  death  for  a  period  short  of  twenty  years,  without  any  acknowledg- 
ment of  title  in  his  administrator.  The  case  is,  therefore,  not  within  the  statute 
32  Hen.  8,  c.  9.    The  2nd  section  ('0  prohibits  in  general  terms  the  buying  of  prete 

(a)  Which  enacts,  "  that  no  person  nor  persons,  of  what  estate,  degree,  or  condition 
soever  he  or  they  be,  shall  from  henceforth  bargain,  buy,  or  sell,  or  by  any  ways  or 
means  obtain,  get,  or  have  any  pretenced  rights  or  titles,  or  take,  promise,  giant,  or 
covenant  to  have  any  right  or  title  of  any  person  or  persons  in  or  to  any  manors,  lands, 
tenements,  or  hereditaments  (except  such  person  or  persons  which  shall  so  bargain,  sell, 
give,  grant,  covenant,  or  promise  the  same,  their  ancestors  or  they  by  whom  he  or  they 
claim  the  same,  have  been  in  possession  of  the  same,  or  of  the  reversion  or  remainder 
thereof,  or  taken  the  rents  or  profits  thereof,  by  the  space  of  one  whole  year  next  before 
the  said  bargain,  covenant,  grant,  or  promise  made),  upon  pain  that  he  that  shall  make 
any  such  bargain,  sale,  promise,  covenant,  or  grant,  to  [sic]  forfeit  the  whole  value  of 
the  lands,  tenements,  or  hereditaments  so  bargained,  sold,  promised,  covenanted,  or 
granted  contrary  to  the  form  of  this  act ;  and  the  buyer  and  taker  thereof,  knowing 
the  same,  to  forfeit  also  the  value  of  the  said  lands,  tenements,  or  hereditaments  so  by 
him  bought  or  taken  as  is  above  said." 
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titles  ;  and  fche  4ih,  which  comes  by  way  of  [719]  provisOj  enacts  "  that  it  shall  be  lawful 
to  any  person  or  persons  being  in  lawful  possession  by  taking  of  the  yearly  farm  rent 
or  profits  of  or  for  any  manors,  lands,  tenements,  or  hereditaments,  to  buy,  obtain,  get, 
or  have,  by  any  reasonable  ways  or  means,  the  pretended  right  or  title  of  any  other 
person  or  persons  hereafter  to  be  made  to,  of,  or  in  such  manors,  lands,  tenements,  or 
hereditaments,  whereof  he  or  they  shall  so  be  in  lawful  possession;  anything  in  this 
act  contained  to  the  contrary  notwithstanding."  Here,  the  possession  of  the  devisee 
of  Jenkin  Richards  was  the  possession  of  Evan's  administrator.  The  statute  underwent 
some  discussion  in  Doe  d.  Oliver  v.  Powell  (3  N.  &  M.  iil<i),  though  the  decision  turned 
upon  another  point.  [Maule,  J.  That  was  the  case  of  a  conveyance  by  the  assignees 
of  a  bankrupt.  It  may  well  be  that  an  assignee  stands  in  a  different  position  from  an 
ordinary  individual.  Besides,  the  mischief  of  the  statute  could  hardly  apply  to  the 
i  of  a  sale  of  a  large  estate,  the  vendor  being  at  the  time  out  of  possession  of  a 
small  part  only.  The  case  we  are  now  discussing  is  the  rase  of  a  specific  purchase  of 
the  very  title,  which  seems  to  me  to  fall  directly  within  the  act.]  It  is  observed  in 
the  course  of  the  argument  in  that  case,  that,  at  the  time  the  act  passed,  choses  in 
action  were  nol  assignable,  a  rule  which  for  the  general  convenience  of  mankind  has 
since  been  considerably  relaxed.  So,  a  right  of  entry  is  not  assignable  (b) :  Goodrigkl  d. 
Fowler  v.  Forrester  (1  Taunt.  578);  Culley  v.  Do  d.  Taylei  on  ill  Ad.  &  E.  1008).  It 
clearly  is  not  embracery  within  the  meaning  of  the  act,  where  the  party  does  not  intend 
to  sell  a  suit :  Williams  v.  Protkeroe  (•">  Bingh.  309,  2  M.  &  P.  779).  The  statute  does 
not  in  terms  avoid  the  conveyance  ;  it  merely  imposes  a  penally.  The  cases  wherein 
it  has  been  held  that  one  who  is  a  party  to  a  [720]  contract  for  the  sale  of  goods,  or 
for  the  iloing  of  an  act,  contrary  to  the  provisions  of  a  statute,  cannot  enforce  it  in 
a  court  of  law,  have  no  application  here.  Lord  Coke,  commenting  on  sect.  701,  of 
Littleton,  says  (Co.  Litt.  369  a.):  ".Since  Littleton  wrote,  there  is  a  notable  statute 
made  in  suppression  of  the'  causes  of  unlawful  maintenance  (which  is  the  most  dangerous 
enemy  that  justice  hath);  the  effect  of  which  statute  is,  first,  that  no  person  shall 
bargain,  buy,  or  sell,  or  obtain  any  pretenced  rights  or  titles;  secondly,  or  take, 
promise,  grant,  or  covenant  to  have  any  right  or  title  of  any  person  in  or  to  any  lands, 
tenements,  or  hereditaments,  but,  if  (unless)  such  person  which  shall  so  bargain,  Ac., 
their  ancestors  or  they  by  whom  he  or  they  claim  the  same,  have  been  in  possession 
of  the  same,  or  of  the  reversion  or  remainder  thereof,  or  taken  the  rents  or  profits 
thereof  by  the  space  of  one  whole  year,  &c,  upon  pain  to  forfeit  the  whole  value  oi 
the  lands,  Ac.,  and  the  buyer  or  taker,  &c.  knowing  the  same,  to  forfeit  also  the 
value;  thirdly,  provided  that  it  shall  be  lawful  for  any  person,  being  in  lawful 
possession,  by  taking  of  the  yearly  farm  rents  or  profits,  to  obtain  and  gel  the 
pretenced    right    or    title,   &C.   of   any   lands   whereof    he  or    they   shall    be    in    lawful 

possession.      For  the  better  understanding  of  which  statute,  y lust  observe,  that 

title  or  right  may  be  pretended  two  manner  of  ways:  Bret,  when  it  is  merely  in 
pretence  or  supposition,  and  nothing  in  verity;  secondly,  when  ii  is  a  good  right  or 
title  in  verity,  and  made  pretenced  by  the  act  of  the  party :  and  both  those  are  within 
the  said  statute;  For  example,  if  A.  be  lawful  owner  oi  land,  and  is  in  possession,  B., 
thai  hath  no  right  at  all,  but  only  in  pretence."     [Tindal,  0.  J.,  referred  to  I 

v.  Lord  CowUrum  (2  Sen.  &  Lefr.  65),  where  Lord  Redesdale  said:  "A  \«\^ ml  of 

possession  cannot  in  [721]  law  convey  anything  to  a  stranger;  he  can  give  only  a 
release  to  one  in  possession  ;  and  the  law  has  wisely  pro>  idea  this,  in  order-  to  quiet 

possessions."]     In  that  case  the  facts  are  extremely  complicated ;  acts  had  1 n  done 

which  clearly  amounted  to  a  disseisin.    |  Maule,  J.    The  principal  mischief  contemn 

by  the  act  is,  the  maintenance  oi  an  action  by  the  purchaser  u] the  pretenced  title. 

How  is  thai   mischief  to  l bviated,  except  by  making  the  conveyance  void  1]     The 

mischief  cannot  arise  in  the  case  of  a  conveyance  by  an  executor  or  an  administrator. 

It  may  be  that  no  administration  is  take t  fori ethanayeai  after  the  d 

[Tindal,  ('.  J.  In  the  ease  oi  a  tenancy,  the  mere  discontinuance  oi  rent  for  a  year 
would  not  alter  the  character  of  the  holding;  the  relation  of  landlord  and  tenant 
would  still  exist.] 

Byles,  Serjt.  (with  whom  was  Sir 'I'.  Wilde,  Sent.),  in  supporl  oi  the  rule.  Since 
the  7'\V.  I  &  I  Vict.  c.  26,  s.  3,  and  the  7  &  -  \  let  o.  76,  b,  5,  rights  of  ontrj  raaj 
be  devised,  and  contingent  rights,  i  ravi    ed.     The  eviden  i   the  part  ol  the 

(J)  Rights  of  entry  arc  now  made  alienable  by  doe  I,  bj 
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lessors  of  the  plaintiff  did  not  shew  that  Jeukin  Richards,  in  any  sense,  claimed  under 
Evan  :  on  the  contrary,  it  shewed  a  claim  by  Jenkin  altogether  inconsistent  with  the 
relation  of  landlord  and  tenant  between  himself  and  Evan.  The  first  question  here  is, 
whether,  at  common  law,  independently  of  the  statute  32  H.  8,  c.  9,  one  who  is  out 
of  possession  could  assign  a  right  of  this  sort.  Since  the  statute  3  &  4  W.  4,  c.  27, 
ss.  2,  15,  34,  this  is,  as  against  an  administrator,  clearly  an  adverse  possession.  There 
are  not  wanting  authorities  to  shew  that  the  statute  32  H.  8,  c.  9,  is,  in  this  respect, 
declaratory  only  of  the  common  law.  Thus,  in  Partridge  v.  Strangi  (Plowden,  88), 
Mountague,  C.  J.,  [722]  says:  "Before  I  enter  into  the  consideration  of  the  statute, 
I  will  lay  down  what  is  a  pretenced  right  or  title.  And  it  seems  to  me  that  a  pre- 
tenced  right  or  title  is  but  in  one  case,  and  that  is,  where  one  is  in  possession  of  lands 
or  tenements,  and  another,  that  is  out  of  possession,  claims  them,  or  sues  for  them ; 
that  is  a  pretenced  right  or  title.  For,  if  one  has  a  right  or  title  to  land,  and  after- 
wards he  comes  to  the  possession  of  the  same  land,  his  right  or  title  is  extinct  or 
suspended  in  the  land ;  for,  during  the  time  that  he  has  the  land,  it  is  not  in  esse ; 
eigo,  during  that  time,  it  cannot  be  termed  a  right  or  title.  And  that  such  is  a 
pretenced  right  or  title,  is  proved  by  the  statute  itself  ;  which  has  a  proviso  in  it,  that 
it  shall  lie  lawful  for  any  one,  being  in  lawful  possession,  to  buy  or  obtain  the  pre- 
tenced right  or  title  of  any  person  or  persons,  to  such  lands,  &c.  So,  that,  when  the 
statute  saith  he  in  the  possession  may  buy  the  pretenced  right  of  any  other,  it  declares 
my  definition  to  be  true.  Further,  1  take  the  statute,  that,  if  he  who  is  out  of 
possession  bargains  or  sells,  or  makes  any  covenant  or  promise  to  part  with,  the  laud 
after  he  shall  have  obtained  the  possession  of  it,  this  shall  be  within  the  danger  of  the 
statute,  whether  he  who  so  bargains,  sells,  or  promises,  have  a  good  and  true  right  or 
title  or  not :  and,  in  this  point,  the  statute  has  not  altered  the  law ;  for,  the  common 
law,  before  this  statute,  was,  that  he  who  was  out  of  possession  might  not  bargain, 
grant,  or  let  his  right  or  title,  and,  if  he  had  done  it,  it  should  have  been  void.  Then, 
this  statute  was  made  in  affirmance  of  the  common  law,  and  not  in  alteration  of  it ;  and 
all  that  the  statute  has  done  is,  it  has  added  a  greater  penalty  to  that  which  was 
contrary  to  the  common  law  before,  viz.  that  a  man  shall  forfeit  the  value  of  the 
thing  bargained  or  promised,  &c.  ;  and  to  avoid  such  bargains  or  promises,  where  a 
man  is  out  of  possession,  is  the  only  [723]  point  which  the  statute  here  remedies." 
Littleton  says  (§  347) :  "No  entry  nor  re-entry  (which  is  all  one,)  may  be  reserved  or 
given  to  any  person,  but  only  to  the  feoffor,  or  to  the  donor,  or  to  the  lessor,  or  to 
their  heirs;  and  such  re-entry  cannot  be  given  to  any  other  person.''  Upon  this 
section,  Lord  Coke  observes  (Co.  Litt.  214  a.):  "Here,  Littleton  reciteth  one  of  the 
maxims  of  the  common  law  ;  and  the  reason  hereof  is,  for  avoiding  of  maintenance, 
suppression  of  right,  and  stirring  up  of  suits ;  and  therefore  nothing  in  action,  entry, 
or  re-entry  can  be  granted  over ;  for,  so,  under  colour  thereof,  pretended  titles  might 
be  granted  to  great  men,  whereby  right  might  be  trodden  down,  and  the  weak 
oppressed,  which  the  common  law  forbiddeth, — as  men  to  grant  before  they  be  in 
possession."  So,  in  Sheppard's  Touchstone  (page  240),  it  is  laid  down,  that  "  things 
in  action,  and  things  of  that  nature,  as,  causes  of  suit,  rights  and  titles  of  entry,  are 
not  grantable  over  to  strangers  but  in  special  cases.  And  therefore,  if  a  man  have 
disseised  me  of  my  land,  or  taken  away  my  goods,  I  may  not  grant  over  this  land  or 
these  goods,  until  I  have  seisin  of  them  again.  Neither  can  I  grant  the  suit,  which 
the  law  doth  give  to  me  for  my  relief  in  these  cases,  to  another  man.''  If,  therefore, 
the  right  of  entry  in  the  present  case  be  one  for  which  an  action  of  ejectione  firmae,  or 
a  writ  of  quare  ejecit  infra  terminum,  would  have  lain,  it  needs  not  the  aid  of  the 
statute  32  H.  8,  c.  9,  to  render  the  conveyance  void.  The  statute,  however,  does,  in 
terms,  declare  the  conveyance  to  be  void. 

Tindal,  C.  J.  This  appears  to  me  to  be  a  transaction  which  it  was  the  very  object 
of  the  statute  to  prevent.  It  is  a  case  in  which  one  man  being  in  quiet  possession  of 
an  estate,  another  man  buys  a  supposed  title,  and  brings  an  [724]  action  upon  it.  It 
appears  from  the  evidence,  that  Evan  Richards,  the  original  termor,  died  in  the  year 
1828.  His  brother  Jenkin  Richards, — being  in  possession  of  part  of  the  premises 
before  the  death  of  Evan, — when  that  event  happened  took  possession  of  the  other 
part,  and  continued  so  in  possession  until  his  death  in  1829.  By  his  will  he 
bequeathed  such  right  as  he  then  had  to  the  present  defendant,  who,  from  thence 
down  to  the  year  1841,  remained  in  possession  without  dispute.  In  1841,  Thomas 
Richards  took  out  administration  to  the  effects  of  his  brother  Evan,  and  sold  such 
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right  to  the  premises  as  he  thereby  acquired,  for  101.  Ii  bas  been  contended  that  the 
effect  of  the  statute  is,  not  to  make  this  a  void  conveyance,  but  only  to  deter  parties, 
by  means  of  a  penalty,  from  entering  into  .such  transactions.  If  that  had  been  the 
only  effect  of  the  statute,  there  would  undoubtedly  be  nothing  to  interfere  with  the 
plaintiff's  right  to  recover  in  this  action.  It  seems  to  me,  however,  on  the  authorities, 
that  the  act  has  a  much  wider  extent.  The  course  of  the  common  law  was  well 
known  at  the  time,  and  the  statute  was  not  intended  to  alter  it,  but  merely  to 
superadd  a  penalty.  The  authority  cited  from  Plowden  seems  quite  decisive.  Be 
say-  (Plowden,  88);  "I  take  the  statute,  that,  if  he  who  is  out  of  possession  bargains 
or  sells  or  makes  any  covenant  or  promise  to  part  with  the  land  after  he  shall  have 
obtained  the  possession  of  it,  this  shall  be  within  the  danger  of  the  statute,  whether 
he  who  so  bargains,  sells,  or  promises  have  a  good  and  true  right  or  title  or  not  :  and 
in  this  point  the  statute  has  not  altered  the  law  ;  for,  the  common  law,  before  this 
statute,  was,  that  who  he  was  out  of  possession  might  not  bargain,  grant,  or  let  his  right 
or  title,  and,  if  he  had  done  it,  it  should  have  been  void.  Then,  this  statute  was 
made  in  affirmance  of  the  common  law,  [725]  and  not  in  alteration  of  it  ;  and  all  that 
the  statute  has  done,  is,  it  has  added  a  greater  penalty  to  that  which  was  contrary  to 
the  common  law  before,  viz.  that  a  man  shall  forfeit  the  value  of  the  tiling  bargained 
or  promised,  &C,  and  to  avoid  such  bargains  or  promises,  where  a  man  is  out  of 
possession,  is  the  only  point  which  the  statute  here  remedies."  Nothing  can  be  more 
distinct  than  this:  and  the  passages  cited  from  Co.  Litt.  and  Sheppard's  Touchstone, 
are  to  the  same  effect.  It  seems  to  me,  by  analogy  to  all  the  cases  which  prohibit 
parties  from  maintaining  actions  in  respect  of  contracts  that  are  entered  into  in  viola- 
tion of  the  provisions  of  acts  of  parliament,  that  here,  the  lessor  of  the  plaint  ill  is 
precluded  from  coming  into  court  to  assert  the  validity  of  a  conveyance  which  the 
statute  has  expressly  prohibited.  I  therefore  think  the  rule  for  entering  a  verdict  for 
the  defendant,  should  be  made  absolute. 

COLTMAN,  .1.  It  seems  to  me  also  that  the  effect  of  the  statute  .'iL'  11.  8,  C  '■•,  is, 
to  make  the  conveyance  in  question  void.  The  argument  of  my  brother  Channel! 
hardly  arises  on  the  facts.     If  Jenkiu  Richards  had  been  tenant  to  Evan,  possibly  the 

tenancy  would  be  considered  as  still  subsisting.     The  only  evide ,  however,  is,  that 

Jenkiu  was  living  with  his  brother  Evan  upon  some  part  of  the  premises:  there  was 
no  proof  of  any  tenancy.  And,  when  Jenkin  afterwards  devised  the  property,  and 
the  devisee  entered,  there  was  nothing  to  connect  him,  in  privity  of  title,  witli  Evan. 
He  is  to  be  looked  upon  as  a  mere  stranger.  If  that  be  so,  the  case  falls  precisely 
within  the  provisions  of  the  statute.  With  respect  to  tin'  argument  -that  an  adminis- 
trator who  sells  a  light  that  comes  to  him  in  his  representative  character,  is  not 
within  the  statute, — no  case  has  been  cited  in  support  of  it  ;  and  it  seems  to  me  to  be 
equally  destitute  of  foundation  in  reason. 

[726]  Maule,  J.  I  also  am  of  opinion  that  this  case  is  exactly  within  the  mischief 
which  the  legislature,  in  the  time  of  Henry  8,  thought  one  that  ought  to  be  provided 
against.  That  mischief  was,  that  individuals  possessed  of  right  .  oil  or  pretended, 
transferred  them  to  persons  more  able,  or  more  disposed,  than  themselves,  to  litigate 

then i.      This  was  considered  to  lie  a  great  e\  il  ;   and,  in  Order  to  remedy  it.  t  he  stat  ute 

declares  that  "no  person  shall  bargain,  buy,  or  sell,  or  by  any  ways  or  means  obtain, 

get,  or  have  any  pretenced  rights  or  titles,  or  take,  pr ise,  grant,  "i  covenant  to  have 

any  right  or  title  of  any  pers ■  persons  in  or  to  any  manors,  land-,  tenement  .  I 

hereditaments  (except  such  person  or  persons  which  shall  so  bargain,  sell,  give, 
covenant,  or  promise  the  same,  their  ancestors,  or  they  by  whom  he  or  they  claim  the 
same,  have  been  in  possession  of  the  same,  or  of  the  reversion  or  remainder  thereof, 

or  taken  the  rents  or  profits  thereof,  by  the  .-.pace  of  whole  year  next  before  the 

said  bargain,  cox  en, ml,  grant,  or  promise  made),  upon  pain  that  he  that  shall  make 
any  such  bargain,  sale,  promise,  Covenant,  or  grant.  I"   forfeit    tin'  whole    val i\    the 

lands,  tenements,  or  hereditaments  so  bargained,  sold,  promised,  oovenanted,  or  grauted, 

contrary  to  I  lie  form  of  I  his  act  ;   and  the  buyer  and   taker  thereof,   knowing  t  hi'  same, 

to  forfeit  also  the  value  of  the  said  land.-,  tenement  ,  .n   hereditaments   10  bj   i   m 

bought    or  taken   as   is  above   said."      It    has  1 n  said   that    the  statute  due-  not    apply 

to  a  case  of  this  kind,  the  subject  matter oi  -ale  hi  re  being  a  \ ml  i  ighl  "i  p 

and  that  the  statute  docs  not,  in  terms,  avoid  the  conveyance,  Hut  1  think  the 
statute  must  be  so  construed  as  to  prevent  the  mischief  at  which  it  was  a I.  and 

that,  as   -Mr.  Prothcroe   bought  a   right    to  turn  the  defendant  out    ot    possession,  and 
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has  sought,  by  an  action  of  ejectment,  to  turn  him  out,  the  case  is  clearly  within  the 
purview  of  the  act.  It  is  unnecessary  to  deter-[727]-mine  whether  the  statute,  or  the 
common  law,  makes  transactions  such  as  these  void,  under  all  possible  combinations  of 
circumstances.  There  can  be  no  doubt  that  conveyances  of  titles  are  made  void  to 
the  extent  that  is  necessary  to  prevent  the  mischief  which  the  act  intended  to  remedy. 
The  title  in  this  case  was  purchased  for  101.  Unless,  therefore,  the  conveyance  was 
avoided,  the  purchaser  would  only  lose  the  sum  he  paid,  and  the  seller  would  forfeit 
the  value  of  the  whole  estate — a  very  unlikely  construction.  It  seems  to  me,  there- 
fore, that  there  is  good  reason  for  holding  the  case  to  be  within  the  terms  of  the 
statute,  and  that  the  statute  (and  the  common  law  also)  does  avoid  the  conveyance. 
The  supposed  analogy  1  n't  ween  an  assignee  and  an  administrator,  appears  to  me  to 
fail  (a).  The  administrator  is  not,  as  it  seems  to  me,  to  be  in  a  better  situation  than 
any  other  person  ;  but  rather  worse  ;  for,  the  very  act  of  taking  out  letters  of  adminis- 
tration may  be,  as  in  this  case  it  was,  part  of  the  illegal  transaction. 

Cresswell,  J.  I  also  think  the  rule  to  enter  a  verdict  for  the  defendant  in  this 
case,  must  be  made  absolute.  It  is  clear  that  Mr.  Protheroe  lias  no  title,  unless  he 
can  rely  on  the  assignment  from  Thomas  Richards  to  himself;  and  it  is  equally  clear 
that  that  was  a  purchase  of  a  pretenced  title,  as  explained  by  Plowden.  It  is 
impossible  to  refer  the  possession  of  Jenkin  to  the  title  of  Thomas  Richards.  Jenkin 
claimed  to  deal  with  the  property  as  his  own  ;  and  the  defendant  entered,  claiming 
under  the  devise  to  him  by  Jenkin.  It  seems  to  me,  therefore,  that  the  case  falls 
within  the  first  description  [728]  in  the  act,  and  not  within  any  part  of  the  exception. 
The  assignment  by  Thomas  Jenkin  passed  nothing,  therefore,  to  Protheroe,  and,  con- 
sequently, he  has  made  out  no  title  in  his  lessee  to  maintain  this  action. 

Rule  absolute. 


Broome  v.  Goshen.     May  26,  1845. 

[S.  C.  14  L.  J.  C.  P.  215  ;  9  Jur.  666.  Adopted,  ffBrian  v.  Salisbury,  1889,  6  T.  L.  li. 
137.  See  MtIne>vney  v.  Oharemam  Printing  and  Publishing  Company,  [1903]  '2  Ir  K. 
369,  380.] 

A  declaration  for  a  libel  stated  that  on  a  certain  night,  a  gentleman  was  hocussed  and 
robbed  in  a  public-house  kept  by  the  plaintiff' — innuendo,  "  that  a  person  had  been 
feloniously  drugged  and  robbed  in  the  said  public-house  of  the  plaintiff',  and  thereby 
intending  to  cause  it  to  be  believed  that  the  said  public-house  of  the  plaintiff'  was  the 
resort  of,  and  frequented  by  felons,  thieves,  and  depraved  and  bad  characters."  The 
jury  having  returned  a  verdict  for  the  defendant,  notwithstanding  that  witnesses 
called  for  the  plaintiff  stated  that  they  had  ceased  to  frequent  the  plaintiffs  house 
in  consequence  of  the  publication,  and  that  they  understood  the  libel  as  an  imputa- 
tion upon  the  plaintiff'  and  upon  the  character  and  conduct  of  his  house — the  court 
refused  to  grant  a  rule  for  a  new  trial. 

Case,  for  a  libel.  The  declaration  stated  that  the  plaintiff',  before  and  at  the  time 
of  the  committing  of  the  grievances  by  the  defendant  as  thereinafter  mentioned,  and 
from  thence  continually,  had  been,  and  still  was,  a  licensed  victualler  and  publican,  and 
had  always  used,  exercised,  and  carried  on,  and  still  did  use,  exercise,  and  cany  on 
his  said  tirade  and  business  in  and  upon  a  certain  house  and  premises  called  the  Rising 
Sun,  situate  and  being  in  Air  Street,  Piccadilly,  in  the  county  of  Middlesex,  with 
integrity,  honesty,  and  propriety  of  conduct,  nor  were  the  said  house  and  premises 
called  the  Rising  Sun,  before  and  at  the  time  of  the  grievance  by  the  defendant  as 
thereinafter  mentioned,  and  during  the  occupancy  thereof  and  carrying  on  therein  by 
the  plaintiff  of  his  said  trade  or  business  as  aforesaid,  the  resort  of,  or  used  or 
frequented  by,  felons  or  thieves  or  depraved  or  bad  characters  :  that,  before  &c,  the 
word  "hocussed"  was  and  is  commonly  and  vulgarly  [729]  used  for  the  purpose  of 
expressing  and  meaning,  and  the  said  last-mentioned  word  was  used  by  the  defendant 
as  thereinafter  mentioned,  and  was  by  divers  persons,  to  wit,  all  the  persous  to  whom 
the  libel  thereinafter  mentioned  was  published,  understood  as  expressing  and  meaning, 

(a)  An  executor  or  administrator  is  not  necessarily  in  the  position  of  an  assignee 
in  respect  of  any  surplus  beyond  the  assets  required  to  pay  the  debts. 
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the  improper  and  felonious  mixture  of  drugs  or  oilier  articles  or  ingredients  calculated 
to  produce  stupefaction  and  senselessness,  with  spirits,  beer,  or  other  usual  drinks,  in 

order  that  those  partaking  of  such  drinks  may  thereby  lie  s| lily  rendered  insensible 

and  thrown  into  a  state  of  stupor,  and,  while  in  that  state,  feloniously  robbed  ami 
plundered;  and  the  defendant,  contriving  and  wickedly  and  maliciously  intending  to 
injure  the  plaintiff,  and  to  cause  it  to  lie  suspected  ami  believed  that  the  plaintill' did 
not  conduct  and  carry  on  his  said  trade  or  business  of  a  licensed  victualler  and  publican 
at  the  said  house  and  premises  called  the  Rising  Sun  as  aforesaid,  with  integrity, 
honesty,  and  propriety  of  conduct,  and  also  to  cause  it  to  lie  suspected  and  believed 
that  the  said  house  and  premises  were,  during  the  said  occupancy  thereof  by  the 
plaintiff  as  aforesaid,  the  resort  of,  and  frequented  by,  felons,  thieves,  and  depraved 
and  bad  characters,  and  to  vex,  &C-,  and  wholly  to  ruin  the  plaintiff  in  his  said  trade 
and  business,  theretofore,  to  wit,  on,  &c,  did  falsely,  wickedly,  and  maliciously  publish, 
and  cause  and  procure  to  be  published,  in  a  certain  newspaper  called  the  Era,  oi  and 
concerning  the  plaintiff,  and  of  and  concerning  the  plaintiff  in  his  said  trade  and 
business  of  a  licensed  victualler  and  publican  as  aforesaid,  a  certain  false,  scandalous, 
and  defamatory  libel,  containing  (among  other  things)  the  false,  scandalous,  defamatory, 
and  libellous  matter  following,  of  and  concerning  the  plaintiff,  and  of  and  concerning 
the  plaintill'  in  his  said  trade  and  business  of  a  licensed  victualler  and  publican  as 
aforesaid,  that  is  to  say,  &c.  The  libel,  which  was  set  [730]  out  with  innuendos, 
consisted  of  a  description  of  a  journey  to  an  intended  prize-fight,  in  reference  to  which 
the  plaintiff  was  alleged  to  have  acted  improperly  ;  and  it  contained  this  passage  — 
"His  (thereby  meaning  the  plaintiff's)  disgraceful  affair  with  George  Morley,  and 
several  other  shameful  ones,  are  not  to  be  forgotten  " — and  concluded  with  the  follow- 
ing remark  relative  to  the  plaintiffs  public  house  :  — "  Where,  by  the  by,  that  same 
night,  a  gentleman  was  hocussed  and  robbed  of  tOl.  (then  using  the  said  word  or 
expression  '  hocussed  '  in  the  sense  hereinbefore  mentioned,  meaning  thereby  that  a 
person  had  been  feloniously  drugged  and  robbed  in  the  said  public  house  of  the 
plaintill'.  and  thereby  intending  to  cause  it  to  be  believed  that  the  said  public  house  oi 
the  plaintiff,  was  the  resort  of  and  frequented  by  felons,  thieves,  and  depraved  and 
bad  characters) :"  by  means  of  the  committing  of  which  grievances  the  plaintill' had 
been  and  was  greatly  injured  ill  his  said  trade  and  business,  and  by  means  of  the 
premises  one  E.  F.  one  1.  K.,  and  divers  other  persons,  who  had,  before  the  com 
mitting  of  tin;  said  grievances  by  the  defendant,  been  used  ami  accustomed  to  deal 

with,  and  be  customers  of,  the  plaintiff  in  his  said  trade  and  business,  and  in  the  vvav 
of  his  said  trade  ami  business,  to  resort  to  and  use  and  frequent  ami  become  guests  ol 
the  plaintiff  in  the  said  house  and  premises  of  the  plaintiff  in  and  upon  which  the  said 
trade  and  business  was  so  exercised  and  carried  on  as  aforesaid,  lor  profit  ami  reward 
to  the  plaintill'  in  that   behalf,  had,  since  the  commit  t  ing  of  the  said  grievances  hitherto 

respectively  refused  so  to  do,  ami  had  thence  continually  discontii d  dealing  with 

the  plaintiff  in  his  said  trade  and  business,  and  furl  her  resorting  to,  using,  or  frequent 
ing,  or  becoming  guests  of  the  plaintiff  in,  th   said  house  and  premises;  and  thereby 
the  plaintill'  had  lost  and  been  deprived  of  divers  gams  and  profits  which  would  other 
[731]  wise  have  accrued  to  him  in  his  said  trade  or  business,  and  was  and  is  otherwise 
greatly  injured. 

The  defendant,    except  as  to   the  following   part    of    the    supposed    libel      "Ills   dis- 
graceful   affair   With   George    Morley,  and    several    Other   sha ful    ones,  are    not    to   be 

forgotten" — pleaded  not  guilty;  whereu] issue  was  joined. 

At  the  trial  before  Erie,  J.  at   the  sitting,  at   Westminstei   after  the  last   term. 
several  witnesses  called  on  the  part  of  the  plaintill'  stated,  that,  in  consequence  oi  the 

pub Iication  of  the  libel,  thev  had  discontin I  to  frequent  the  plaintiffs  bouse,  not 

thinking  it  a  safe  place  to  go  to;  and  that   they  undent I  the  libel  at  an  impute 

lion  upon  the  plaintill',  and  upon  the  character  ami  conduct  "i  his  I 

The  jury  having  found  the  issue  for  thedeft  ndanl    an  I  a    essed  the  damage-  upon 
the  part  of  the  declaration  that  was  confessed,  at  one  shilling. 

Slice,  Serjl.,  on  the  part  of  the  plaintill.   QOM    moved   for  I H    I  rial,  oil  I  be  ground 

that  the  conclusion  to  which  the  jui  v  Came,  wa-  not   warranted  by  the  6\  idence 

TlNDAL,  ('.  .1.     The  only  question  in  ill i    case  is,  whether  we  can that  the  jury 

have  d, manifestly  wrong  in  not  finding  the  alleged  libel  to  bear  the  meaning  that 

the  plaintiff  has  thought  fit  to  put  uj it  by  the  innuendo.     Thai    i  ch  is  reliei 

on,  states  thai   on  a  certain  night  a  gentleman  wa-    DOCUSSed   and  robbed  ol     101     in  the 
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plaintiff's  house  ;  and  the  innuendo  is — "  then  using  the  said  word  or  expression 
'  hocussed '  in  the  sense  hereinbefore  mentioned,  meaning  thereby  that  a  person  had 
been  feloniously  drugged  and  robbed  in  the  said  public-house  of  the  plaintiff,  and 
thereby  intending  to  cause  it  to  be  believed  that  the  said  public-house  of  the  plaintiff 
was  the  resort  of,  and  frequented  [732]  by,  felons,  thieves,  and  depraved  and  bad 
characters."  That  innuendo  takes  a  much  wider  range  and  extent  than  the  words  of 
libel  fairly  warrant,  turning  that  which  may  have  been  an  accidental  occurrence,  into 
habitual  misconduct  and  negligence  on  the  part  of  the  keeper  of  the  house.  I  see  no 
sufficient  reason  for  finding  fault  with  the  conclusion  to  which  the  jury  have  come. 

Coltman,  J.,  concurred. 

Maule,  J.  The  libel  does  not  necessarily  impute  misconduct  to  the  plaintiff;  and 
the  jury  were  not  bound  to  adopt  the  opinions  of  the  witnesses. 

Cresswell,  J.  The  jury  thought,  and  they  were  justified  in  thinking,  that  the 
words  of  the  libel,  did  not  fairly  bear  the  meaning  imputed  to  them  by  the  innuendo. 

Rule  refused  (a). 

[733]     Harlow  v.  Read.     May  26,  1845. 

[S.  C,  3  D.  &  L.  203 ;  14  L.  J.  C.  P.  239  ;  9  Jur.  642.] 

By  a  judge's  order,  a  cause  was  referred  to  A.,  B.,  and  C,  the  award  to  be  made  by 
them  or  any  two  of  them,  and  it  was  provided  that  the  arbitrators,  or  any  two  of 
them,  should,  as  to  certain  work,  adopt  the  opinion  or  decision  of  C,  and,  as  to 
certain  other  work,  the  opinion  or  decision  of  A.  and  B.,  or,  in  case  A.  and  B. 
should  differ  in  opinion,  then  that  the  arbitrators,  or  such  two  of  them,  as  should 
make  an  award,  should  adopt  the  opinion  or  decision,  as  to  such  last-mentioned 
work,  of  an  umpire  to  be  nominated  by  A.  and  B.  before  proceeding  with  the 
reference.  A.  and  B.  appointed  an  umpire,  and  afterwards  made  an  award,  in 
which  they  recited  that  they  had  heard  and  duly  considered  the  allegations  and 
evidence  of  the  parties,  anil  had  considered  the  decision  of  the  said  umpire.  There 
had,  in  fact,  been  no  difference  of  opinion  on  the  part  of  A.  and  B.,  and  no  opinion 
or  decision  had  been  required  of,  or  given  by,  the  umpire  : — Held,  that  the  introduc- 
tion of  these  words  did  not  vitiate  the  award. 

By  a  judge's  order,  bearing  date  the  3 1st  of  December,  1 844,  all  matters  in  difference 
between  the  parties  in  this  cause  were  referred  to  the  award,  certificate,  order,  final 
end,  and  determination  of  Henry  Gibb  and  Robert  Criekmer,  engineers,  and  John 
Kelsey,  builder,  so  as  they,  the  said  arbitrators,  or  any  two  of  them,  should  make  and 
publish  their  award  or  certificate  in  writing  of  and  concerning  the  matters  referred, 
ready  to  be  delivered  to  the  parties  in  difference,  or  such  of  them  as  should  require 
the  same,  on  or  before  the  8th  of  February  then  next  ensuing,  or  such  further  time 
as  the  said  arbitrators,  or  any  two  of  them,  should,  by  indorsement  on  the  order, 
appoint :  and  it  was,  amongst  other  things,  further  ordered  "  that  the  said  arbitrators, 
or  any  of  them,  should,  as  to  the  carpenters',  builders',  and  joiners'  work,  adopt  the 
opinion  or  decision  of  Kelsey,  and,  as  to  the  machinery  and  other  work,  the  opinion 
or  decision  of  Gibb  and  Criekmer,  or,  in  case  Gibb  and  Criekmer  should  differ  in 
opinion,  then  that  the  said  arbitrators,  or  such  two  of  them  as  should  make  an  award 

(a)  The  proper  office  of  an  innuendo  (which  must  not,  however,  introduce  new 
matter,  1  Wms.  Saund.  243)  would  seem  to  be,  to  fix  the  meaning  of  an  ambiguous 
expression,  or  to  mark  that  an  expression  is  used  in  a  different  sense  from  that  which 
it  would  prima  facie  import.  Whether  the  expression  has  been  so  used  on  the  particular 
occasion,  is  a  question  of  fact  for  the  jury.  In  this  case,  the  innuendo  (if  it  may  be  so 
called)  consists  of  two  branches  ;  the  first  of  which  is  introduced  for  the  purpose  of 
explaining  the  meaning  of  an  English  word  used  in  that  which  appears  to  be  its  only 
sense,  and  of  the  import  of  which,  therefore,  the  court  is  bound  to  take  notice.  The 
plaintiff  might,  it  is  conceived,  have  called  upon  the  learned  judge  to  say  whether  the 
term  used  was  capable  of  more  than  one  construction,  and,  if  it  was  not,  to  tell  the 
jury,  as  a  matter  of  law,  that  the  charge  that  a  party  had  been  "  hocussed  "  in  the 
plaintiff's  house,  was,  or  that  it  was  not,  libellous. 

The  second  branch  of  the  explanatory  clause  or  innuendo  merely  states  the  object 
with  which  the  alleged  libellous  expression  was  used. 
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or  certificate,  .should  adopt  the   opinion  or  decision,  as  to  such  other    work   and 

machinery,  of  an  umpire  to  be  nominated  by  Gibb  and  Crickmer,  before  proc ling 

with  the  said  reference,  by  [734]  a  memorandum  in  writing  to  be  indorsed  0D  the 
order,  and  should  make  their  award  or  certificate  accordingly. 

The  arbitrators  Gibb  and  Crickmer,  by  their  award,  dated  the  25th  of  March, 
L845,  after  reciting  that  the  time  for  making  the  award  had  been  duly  enlarged,  and 
that  they  had,  before  proceeding  with  the  said  reference,  by  an  indorsement  on  the 
order,  in  writing,  under  their  hands,  nominated  and  appoined  Joseph  Ames,  engineer, 
to  be  an  umpire  between  the  said  Gibb  and  Crickmer, —  to  decide  as  to  the  work  and 
machinery  except  the  carpenters',  builders',  and  joiners'  work,  referred  for  their 
opinion  or  decision  by  the  said  order, — in  case  the}'  the  said  Gibb  and  Crickmer  should 
differ  in  their  opinion  thereon,  proceeded  thus: — "Now,  we,  the  said  Henry  Gibb, 
Robert  Crickmer,  and  John  Kelsey,  having  taken  upon  ourselves  the  burden  of  the 
said  arbitration,  and  having  heard,  and  duly  considered,  all  the  allegations  and 
evidence  of  the  said  respective  parties  of  and  concerning  the  matters  in  difference 
BO  referred  as  aforesaid,  and  considered  the  decision  of  the  said  umpire,  do  make  and 
publish  this  our  award  in  writing  of  and  concerning  the  said  matters  in  difference  so 
referred,  and  do  hereby  award,  order,  determine,  and  direct,"  &c  &c. 

Talfourd,  .Serjt.,  on  the  behalf  of  the  plaintiff,  in  Easter  term  last,  obtained  a  rule 
nisi  to  set  aside  the  award,  on  the  grounds — first,  that  the  arbitrators  bad  exceeded 
their  authority,   in  taking  into  their  consideration  matters   not  referred   to   them  ; 

see My,  that  they  professed  to  have  decided  certain  of  the  matters  upon  the  opinion 

of  one  whom  they  had,  in  fact,  never  consulted.  The  affidavit  as  to  the  latter  point  — 
that  of  the  plaintiff-  stated,  that,  after  the  making  of  the  award,  lie  saw  Ames,  the 
umpire,  and  inquired  of  him  whether  he  had  examined  an  engine  and  machinery 
belonging  to  the  deponent,  as  an  umpire  in  an  arbitration  between  [735]  the  deponent 
and  Read,  and  whether  he  had  given  any  opinion  or  decision  as  to  the  charges  I  hereon 
or  price  thereof ;  and  that  Ames  then  informed  the  deponent  thai  he  had  not  been 
Consulted  or  spoken  to  by  any  person,  and  that  he  had  not  in  any  way  interfered  in 
tile  mat  ter  of  t  he  said  award. 

Glover,  Serjt.,  now  she-wed  cause,  upon  affidavits  which  negatived  the  allegations 

in  the  affidavits  filed  in  support  of  the  rule,  as  to  the  supposed  excess  of  jurisdiction. 
The  first  ground  of  objection  is  removed  by  the  affidavits  made  in  answer  to  the  rule. 
As  to  the  second  ground -the  province  of  the  umpire  docs  not  commence  until  the 
arbitrators  have  differed,  which  does  not  appear  to  have  been  the  case  here,  I  Maule,  .1. 
The  arbitrators  erroneously  si  ale  in  their  award  that  they  have  considered  the  decision 
of  the  umpire,  when  in  point  of  Fact  they  do  Dot  appear  to  have  differed,  or  to  have 

consulted  the  umpire  at  all.  If  I  hey  had  consulted  Ames,  they  would  ha\e  done 
somel  hing  unnecessary.  | 

Talfourd,  Serjt.,  in  support  of  his  rule.  No  answer  is  given  to  the  second  objec 
lion.  The  award  is  clearly  bad,  inasmuch  as  the  arbitrators  ha\e  chosen  improperly 
to  found  it  upon  the  supposed  opinion  and  decision  of  Ames,  ihe  umpire;  whom,  it 

appears,  they  have  never  consulted,  and  who  has  expressed  pinion  on  the  subject 

matter  of  the  reference, 

Tin dai.,  ('.  J.     The  first  matter  of  objection  ha\  ing  been  removed  by  theaffidavita 

SWOrn  in  answer  to  the  rule,  the  only  ground  upon  which  it  is  now  contended  that 
this  award    ought   to  be  Bet    aside    is,  that    the   arbitrator-.,  by  whom  it   is  mad.',  I.dsely 

allege  therein  that  they  have  taken  the  advice  of  the  umpire ;  whereas,  in  truth,  they 
have  ne\cr  consulted  him  at  [736]  all.  And,  undoubtedly,  if  the  award  had  10  stated, 
it  would  have  been  bad.  lint  the  award  does  not  10  itato:  il  merely  tatea .that  the 
arbitrators,  having  heard  and  duly  considered  all  the  allegations  and  eviden 
ihe  respective  parlies  of  and  concerning  the  matters  in  difference  referred,  and 
considered  the  decision  of  the  umpire,  do  award  so  and  so.     There  having  been  no 

difference  of  opinion  on  the  part  of  the  arbitrators,  there  \  i    " (     I Mull 

ing  the  umpire,  and   no  necessity  Eor,  or  right    in,  him  to  o i  to  any  decision.     I 

therefore  think  we  are  justified  in  treating  the  introduction  of  those  woi  I         ire 

mistake,  which  does  not  vitiate  the  award. 

The  re  it  of  1  he  court  concurred, 

Rule  discharged,  without  CO  ts  I 

(o)  And  see  1 1  n,      ,,  . ,  5  Co.   Rep.  89,  third   resolution;  Anon.  I   Bulatr,   I84j 
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[737]    Wilkes  b.  Hopkins,  Nichols,  and  Francis  Bishop.     May  27,  1845. 

In  an  action  on  a  bill  of  exchange  alleged  to  have  been  accepted  by  the  defendants 
under  the  style  and  firm  of  A.  &  Co.,  an  order  was  made  by  consent,  to  admit  the 
handwriting  of  the  acceptance. — The  notice  to  admit  was  as  follows: — "Bill  of 
exchange  for  1211.  10s.  drawn  by  the  plaintiff,  upon  and  directed  to  the  defendants 
as  A.  &  Co.,  and  accepted  by  B.  for  the  defendants  as  A.  and  Co.,  payable,  iV<\, 
and  indorsed,  &c.  : " — Held,  that  this  admission  precluded  the  defendants  from 
denying  the  authority  of  B.  to  bind  the  firm  of  A.  &  Co.,  by  such  acceptance, 
and  was  not  a  mere  admission  that  he  signed  an  acceptance  purporting  to  bind 
that  firm. 

Assumpsit.  The  first  count  of  the  declaration  was  a  special  count  for  not 
indemnifying  the  plaintiff  in  respect  of  a  bill  of  exchange  for  1211.  10s.,  drawn  by 
him  for  the  accommodation  of  the  defendants,  and  directed  to  them  as  "The  New- 
bridge Coal  Company."  The  second  count  charged  the  defendants  as  the  acceptors 
of  a  bill  (being,  in  fact,  the  same),  fur  1211.  10s.,  drawn  by  the  plaintiff  and  directed 
to  the  defendants  by  the  style  and  firm  of  "The  Newbridge  Coal  Company."  The 
third  charged  them  as  the  drawers  of  a  bill  for  621.  13s.  directed  to  and  accepted  by 
one  Francis  Bishop.     There  was  also  a  count  for  money  lent. 

The  defendants  Hopkins  and  Nichols  amongst  other  pleas,  traversed  the  acceptance 
and  the  drawing  of  the  bills  in  the  declaration  mentioned,  and  pleaded  non  assumpsit 
to  the  count  for  money  lent.  Francis  Bishop  suffered  judgment  by  default,  and  died 
before  the  trial. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  last  summer  assizes  at  Gloucester. 
It  appeared  that  the  defendants,  Hopkins,  Nichols,  and  Francis  Bishop,  were  jointly 
interested  with  William  Bishop,  Henry  Bishop,  Oliver  James,  Thomas  Powell,  and 
Thomas  Atkinson,  in  a  colliery  in  the  Forest  of  Dean,  the  business  of  which  was 
managed  by  William  and  Henry  Bishop,  by  and  under  the  name  of  "The  Newbridge 
Coal  Company."  In  order  to  sustain  the  counts  upon  the  bills,  the  [738]  plaintiff 
put  in  the  bills,  and  then  offered  in  evidence  a  summons  and  order  (made  by  consent) 
to  admit  the  drawing  and  acceptance,  under  the  20th  rule  of  Hilary  term,  4  W.  4. 

In  the  notice  the  two  bills  were  thus  described  : — 

"1.  Bill  of  exchange  drawn  for  the  sum  of  1211.  10s.,  by  the  plaintiff,  upon  ami 
directed  to  [the  above-named  defendants  as]  the  Newbridge  Coal  Company,  Forest 
of  Dean,  Gloucestershire,  and  accepted  by  one  Henry  Bishop,  for  [the  defendants  as] 
the  Newbridge  Coal  Company,  payable  at  Messrs.  Jones,  Lloyd,  &  Co.'s,  bankers, 
London,  payable  two  months  after  date,  and  indorsed  by  plaintiff  and  William  Russell 
Skey  for  Gloucestershire  Banking  Company.     Date,  20  June,  1835. 

"2.  Bill  of  exchange  for  021.  13s.,  drawn  by  one  William  Bishop  for  [the  defen- 
dants as]  the  Newbridge  Coal  Company,  upon,  and  accepted  by,  the  defendant 
Francis  Bishop,  and  directed  to  him  as  a  corn-merchant,  Gloucester,  payable  at 
Spooner,  Attwood,  &  Co.'s,  bankers,  London,  two  months  after  date,  and  indorsed 
by  the  said  William  Bishop  for  [the  defendants  as]  the  Newbridge  Coal  Company  ; 
also  by  one  Henry  Bishop  and  the  plaintiff.     Date,  12  August,  1835." 

On  the  part  of  the  defendants  Hopkins  and  Nichols,  it  was  objected,  that  one  of 
several  partners  in  a  mining  concern  has  no  implied  authority,  by  law.  to  accept  or 
draw  bills  on  behalf  of  the  concern,  and  that  there  was  no  evidence  that  Henry  Bishop 
or  William  Bishop  had  any  express  authority  so  to  bind  their  co-owners. 

For  the  plaintiff,  it  was  insisted  that  the  defendants  were  precluded,  by  the  form 
of  the  admission  above  set  out,  from  denying  the  authority. 

His  lordship  was  of  this  opinion  ;  and,  under  his  direction,  the  jury  returned  a 
verdict  for  the  plaintiff,  damages  2721. 

[739]  Byles,  Serjt,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  new  trial, 

Souhbi/y.  Hodgson,  3  Burr.  1474,  1  W.  Bla.  463;  Bex  v.  Joseph  Maiden,  4  Burr.  2135, 
2136  •  Hal!  v.  Lawenee,  4  T.  R.  589  ;  Beck  v.  Sargent,  4  Taunt,  232 ;  Sprigens  v.  Nash, 
5  M.  &  S.  193 ;  Tollit  v.  Saunders,  9  Price,  612  ;  Bates  v.  Cooke,  9  B.  &  C.  407  ;  Twnma, 
In  re,  5  B.  &  Ad.  488,  494,  2  Nev.  &  Mann.  328;  Potter  v.  Newman,  Tvrwh.  &  Gr. 
29,  2  C.  M.  &  K.  742,  4  Dowl.  P.  C.  504  ;  Parbery  v.  Nevmham,  7  M.  &  W.  .".78  ; 
Salkeld  amd  Another,  In  re,  12  Ad.  &  E.  767,  4  Perr.  &  Dav.  732. 
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on  the  ground  that  an  improper  effect  had  lieen  given  to  the  defendants'  admissions  ; 
and  also  upon  an  affidavit  of  the  defendants'  attorney,  who  swore  that  the  action  was 
defended  on  the  sole  ground  of  there  lieing  no  authority,  express  or  implied,  in  Henry 
Bishop  or  William  Bishop,  to  draw,  accept,  or  indorse  any  bills  of  exchange  sous  to  hind 
the  defendants,  as  joint-owners  in  the  colliery  ;  that,  until  after  the  trial  commenced, 
he  was  quite  unaware  that,  by  the  admissions  he  had  entered  into,  he  had  at  all 
prejudiced  such  defence  :  that  the  admissions  so  made  by  him  in  reference  to  the  bills 
in  the  first,  second,  and  third  counts  mentioned,  were  so  made  by  him  upon  the  sole 
belief  that  by  making  such  admissions  he  was  admitting  only  the  handwriting 
of  the  several  parties  whose  handwriting  appeared  on  the  said  bills,  but  no  further  or 
Otherwise,  and  not  intending  to  recognise  or  admit  the  authority  of  the  drawer, 
acceptor,  or  indorser  of  either  of  the  said  bills  to  bind  the  defendants  ;  that,  on  the 
contrary,  the  sole  ground  of  defence  intended  to  be  set  up  by  the  defendant  Hopkins 
to  the  claim  of  the  plaintiff,  went  to  deny,  and  did  deny,  any  authority,  express  or 
implied,  by  or  on  the  part  of  the  defendant  Hopkins  to  the  drawer,  acceptor,  and 
indorser  of  such  bills,  to  draw,  accept,  or  indorse  the  same,  or  either  of  them,  in  the 
name  of  the  Newbridge  Coal  Company,  or  in  the  name  of  the  defendants  as  forming 
part  of  such  company. 

Talfourd  and  Channell,  Serjts.  (with  whom  were  Godson  and  W.  J.  Alexander),  in 
Easter  term,  shewed  cause.  As  a  general  principle,  it  may  be  conceded  that  one 
partner  in  a  mining  company  cannot  bind  the  others,  without  express  authority,  by 
the  acceptance  or  [740]  indorsement  of  bills:  lUckmm  v.  Vabpy  (5  Mann.  &  R,  L26, 
10  B.  &  ('.  128);  Bramah  v.  Roberts  (3  New  Cases,  963,  5  Scott,  172);  Tretinoin  v. 
Bourne  (6  M.  &  W.  401);  Eawtayne  v.  Bourne  (7  M.  &  W.  595).  The  authority, 
however,  of  Henry  Bishop  and  William  Bishop  is  in  this  case  admitted,  it  is  admitted 
that  the  defendants  form  part  of  the  company  called  the  Newbridge  Coal  Company, 
that  they  were,  as  the  Newbridge  Coal  Company,  the  drawers  of  the  bill  in  the  first 
count  mentioned,  and  that  it  was  accepted  by  Henry  Bishop  for  them  in  that  character. 
Unless,  therefore,  the  admission  amounts  to  an  admission  of  Henry  Bishop's  authority, 
it  is  perfectly  idle.  [Cresswell,  J.  Does  the  admission  amount  to  more  than  this, 
that  Henry  Bishop  assumed  to  accept,  and  William  Bishop  to  draw,  the  bills  in 
question  for  the  Newbridge  Coal  Company  i  If  it  were  meant  to  have  the  force  now 
suggested,  should  it  not  have  been  "accepted  by  the  defendants  by  the  hand  of 
Henry  Bishop,"  &c.  1  The  object  of  the  rule  was  to  save  the  expense  of  the  mere 
proof  of  handwriting.]  In  Doe  </.  Wright  v.  Smith  (2  M.  &  Rob.  7),  the  defendant, 
under  a  judge's  order,  admitted  the  execution  of  a  document  which  was  described  ill 
the  notice  as  "the  counterpart  of  a  lease  from  E.  T.  to  the  defendant,  dated,  &C.  : 
upon  the  document  being  put  as  in  a  counterpart,  it  appeared  to  be  stamped  tvith  a 
11.  10s.  stamp,  and  to  have  been  executed  by  both  parties,  whereupon  it  was  objected 
that  it  was  inadmissible,  being  an  original  lease,  and  not  a  counterpart  (a),  and  there 
fore  (the  rent  being  above  1001.)  requiring  a  21.  stamp.  For  the  plaint  ill'  it  u  as 
submitted  that  the  defendant  was  precluded,  by  his  admission,  from  saying  that  the 
instrument  was  other  than  a  counterpari  :  on  [741]  the  other  hand  il  was  insisted  that 
all  that  was  admitted  under  the  order  was,  that  the  defendant  executed  the  instrument 
produced  when  tin'  order  was  made.  Kut  Lord  Denman  ruled  that  the  defendant) 
having  consented  in  admit  it  as  a  counterpart,  was  precluded  from  taking  the  objection  i 

and  the  plaint  ill'  had  a  verdict. 

Byles,  Serjt.  (with  whom  was  Cray),  in  support  of  the  rule.     It  is  quite  clear  that 
i lie  joint  proprietors  of  this  mine  or  gale,  were  not  partners  in  a  trading  concern,  bo 

as  impliedly  to  authorise  one  or  more  of   them  to  bind    the  whole,    by  liieir  acceptance 

or  indorsement  of  bills  of  exchange  Chitty  on  Bills,  Pi  ('.'Hi  edit.);  Hediey  v. 
Baimbridgetf  Q.  B.  316,  2  Gale  &   D.  483);  Kirk  v.  Blurton(9  M.  a    W.  284).     And 

the  admissions  made    under  the    judge's   order   do   QOl  amount    to  an    adinissi I     mi 

express  authority.  These  admissions  were  made  under  the  20th  rule  of  Hilary  tei  m, 
4  W.  4,  a  rule  pronounced  by  the  judges  pursuant  to  the  statute  3  &  l  W.  I.e.  12,  I  i 
The  object  of  the  statute  .and  the  rule  was,  to  remedy  the  enormous  abuses  that 
existed  under  the  old  system,  and  t<.  prevent  the  useless  expense  of  calling  witm 

for  the    mere    purpose    of    proving    the  signing   and    execution    of    written    documents. 

This  clearly  appears  from  the  statute  itself,  which,  reciting  " that   il  is  expedient  to 
(g)  Seel  vide  -  Mann.  &  Or.,  p.  518(4), 
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lessen  the  expense  of  the  proof  of,  written  or  printed  documents,  or  copies  thereof, 
on  the  trial  of  causes,"  enacts  "  that  it  shall  and  may  lie  lawful  for  the  judges,  or  any 
such  eight  or  more  of  them  as  aforesaid  "  (section  1),  "  at  any  time  within  live  years  after 
this  act  shall  take  effect,  to  make  regulations,  by  general  rules  or  orders,  from  time 
to  time,  in  term  or  in  vacation,  touching  the  voluntary  admission,  upon  an  application 
for  that  purpose  at  a  reasonable  time  before  [742]  the  trial,  of  one  party  to  the  other, 
of  all  such  written  or  printed  documents,  or  copies  of  documents,  as  are  intended  to  be 
offered  in  evidence  on  the  said  trial  by  the  party  requiring  such  admission,  and  touching 
the  inspection  thereof  before  such  admission  is  made,  and  touching  the  costs  which 
may  be  incurred  by  the  proof  of  such  documents  or  copies  on  the  trial  of  the  cause, 
in  case  of  the  omitting  to  apply  for  such  admission,  or  the  not  producing  of  such 
document  or  copies  for  the  purpose  of  obtaining  admission  thereof,  as  the  case  may 
be,  and  as  to  the  said  judges  shall  seem  meet ;  and  all  such  rules  and  orders  shall  lie 
binding  and  obligatory  in  all  courts  of  common  law,  and  of  the  like  force  as  if  the 
provisions  therein  contained  had  been  expressly  enacted  by  parliament."  And  the 
20th  rule,  which  was  framed  for  the  purpose  of  carrying  out  that  provision,  declares 
that  "either  party,  after  plea  pleaded,  and  a  reasonable  time  before  trial,  may  give 
notice  to  the  other,  either  in  town  or  country,  in  the  form  thereto  annexed,  marked 
A.,  or  to  the  like  effect,  of  his  intention  to  adduce  certain  written  or  printed  documents  ; 
and,  unless  the  adverse  party  shall  consent,  by  indorsement  on  such  notice,  within 
forty-eight  hours,  to  make  the  admission  specified,  the  party  requiring  such  admission 
may  call  on  the  party  required,  by  summons,  to  shew  cause  before  a  judge  why  he 
should  not  consent  to  such  admission,  or,  in  case  of  refusal,  be  subject  to  pay  the  costs  of 
proof.  And,  unless  the  party  required  shall  expressly  consent  to  make  such  admission, 
the  judge  shall,  if  he  think  the  application  reasonable,  make  an  order  that  the  costs 
of  proving  any  document  specified  in  the  notice,  which  shall  lie  proved  at  the  trial  to 
the  satisfaction  of  the  judge  or  other  presiding  officer,  certified  by  his  indorsement 
thereon,  shall  be  paid  by  the  party  so  required,  whatever  may  be  the  result  of  the 
cause."  And  the  notice  intimates  to  the  party  the  nature  of  the  document,  and  that 
he  will  be  "  required  [743]  to  admit  that  such  of  the  said  documents  as  are  specified 
to  be  originals  were  respectively  written,  signed, or  executed  as  they  purport  respectively 
to  have  been,  &c.,  saving  all  just  exceptions  to  the  admissibility  of  all  such  documents 
as  evidence  in  the  cause."  It  is  impossible  that  any  person  reading  that  notice  could 
imagine  that  it  was  designed  for  any  other  purpose  than  to  prevent  the  expense  of  the 
mere  formal  proof  of  handwriting,  signature,  or  execution.  And  it  is  to  be  observed 
that  these  admissions  are  conclusive,  and  irrevocable — Langley  v.  The  Earl  <</  Oxford 
(1  M.  *  W.  508);  Doe  d.  WethereUv.  Bird  (7  C.  &  P.  6)  ;'  Elton  v.  Lad-ins  (I  M.  & 
Rob.  196).  The  admission  that  the  bill  in  the  first  count  mentioned  was  accepted  by 
Henry  Bishop  "for  the  defendants  as  the  Newbridge  Coal  Company,"  means  no  more 
than  that  Henry  Bishop  in  fact  signed  the  bill  as  the  acceptor,  professing  to  do  so 
for  the  company.  Suppose  the  defendants  had  declined  to  consent  to  the  terms  of 
the  admission,  what  costs  would  they  have  been  liable  for  under  the  rule  1  Clearly, 
the  costs  of  proving  the  handwriting  of  Henry  Bishop  only,  and  not  the  chain  of  facts 
necessary  to  prove  that  he  was  authorised  to  accept  bills  for  and  on  behalf  of  the 
company.  An  admission  of  a  will  does  not  preclude  the  party  from  shewing  that  the 
testator  was  not  in  a  sane  state  when  he  executed  it.  [Erie,  J.  Suppose  such  an 
admission  as  this  to  have  been  entered  into  before  the  rule  of  Hilary  term,  4  W~.  4, 
would  it  not  have  amounted  to  an  admission  that  Henry  Bishop  accepted  the  bill  for 
the  defendants  '?  ]  It  is  submitted  that  it  would  not,  but  that  it  would  merely  have 
amounted  to  an  admission  that  the  acceptance  was  in  the  handwriting  of  Henry  Bishop, 
and  that  he  thereby  meant  to  bind  the  defendants,  and  not  to  an  admission  of  his 
authority  to  bind  them. 

Cur.  adv.  vult, 

[744]  Tindal,  C.  J.  now  delivered  the  judgment  of  the  court. 

This  was  an  action  upon  a  bill  of  exchange  drawn  by  the  plaintiff  on  "  the  Newbridge 
Coal  Company,  Forest  of  Dean,  Gloucestershire,"  and  accepted  "at  Messrs.  Jones, 
Lloyd,  &  Co.'s,  for  the  Newbridge  Coal  Company,  Henry  Bishop."  The  defendants 
pleaded,  amongst  other  pleas,  that  they  did  not  accept ;  and,  at  the  trial  before  me  at 
the  last  summer  assizes  for  the  county  of  Gloucester,  it  was  objected,  on  the  part 
of  the  defendants,  that  there  was  no  evidence  that  Henry  Bishop,  who  had  signed  the 
acceptance,  had  an}'  authority  to  accept  for  them.     On  the  part  of  the  plaintiff,  how- 
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ever,  it  was  contended,  that,  by  the  form  of  the  admission  entered  into  by  the  defendants, 
they  were  precluded  from  taking  this  objection  ;  which  appeared  to  me  to  be  the  ea  i 
And  the  question  which  has  been  argued  before  us,  on  a  motion  for  a  new  trial,  has 
been,  whether  the  bill  of  exchange  was  properly  admitted  in  evidence. 

The  admission  was  given  under  a  judge's  order,  drawn  up  in  the  usual  form,  under 
the  general  rule  of  Hilary  term,  4  W.  4,  No.  20  :  and  the  argument  on  the  part  of 
the  defendants  before  us  has  been,  that  admissions  given  under  such  order  do,  by  the 
very  language  of  the  order,  bind  the  party  to  admit  at  the  trial  no  more  than  that 
the  documents  therein  specified  to  be  originals  are  written,  signed,  and  executed  "as 
they  purport  respectively  to  have  been;"  and  that,  as  the  bill  of  exchange,  when 
produced,  purports  to  be  drawn  by  the  plaintiff  on  the  Newbridge  Coal  Company, 
and  to  be  accepted  for  the  Newbridge  Coal  Company,  by  Henry  Bishop,  so,  nothing 
more  is  admitted  than  that  the  acceptance  for  the  Newbridge  Coal  Company  is  in 
the  handwriting  of  Henry  Bishop,  but  that  there  is  neither  an  admission  that  the 
defendants  are  the  persons  who  constitute  the  Newbridge  Coal  Company,  nor  that 
Henry  Bishop  [745]  hail  any  authority  from  them  to  accept  bills  on  their  behalf. 

How  far  this  might  have  been  the  case,  if  the  bill  had  been  set  out  in  the  notice 
to  admit,  in  the  precise  terms  in  which  it  purports  to  have  been  drawn  ;  that  is,  if  it 
had  been  described  as  a  bill  drawn  on  the  Newbridge  Coal  Company,  and  to  have 
been  accepted  for  the  Newbridge  Coal  Company,  by  Henry  Bishop,  we  are  not  called 
upon  to  determine ;  for,  in  this  case,  the  bill  is  described  in  the  notice  to  admit,  as  a 
bill  "drawn  upon  and  directed  to  the  above-named  defendants  as  the  Newbridge  ( loal 
Company,"  and  to  be  "accepted  by  one  Henry  Bishop  for  the  defendants  as  the 
Newbridge  Coal  Company,  payable  at  Messrs.  Jones,  Lloyd,  &  Co.'s,  bankers,  London." 
So  that  the  facts,  that  the  defendants  constitute  the  Newbridge  Coal  Company,  that 
the  bill  is  accepted  by  Henry  Bishop  for  the  defendants,  and  that  it  is  payable  at  a 
London  banker's — three  facts  not  appearing  on  the  face  of  the  bill — are  plainly  and 
unequivocally  admitted  under  this  notice. 

A  defendant  undoubtedly  may,  if  he  thinks  proper,  bind  himself  by  the  form  of 
his  admissions  more  largely  than  he  would  be  called  upon  to  do  under  an  ordinary 
notice  to  admit;  and  this,  we  think,  the  defendants  have  done  upon  the  present 
occasion  ;  and  that  it  would  be  giving  them  an  unfair  advantage,  after  an  admission 
in  these  terms,  which  imports,  in  its  natural  and  ordinary  sense,  that  Bishop  had 
authority  to  accept  for  the  defendants,  if  they  should  lie  allowed  at  the  trial  to  set  up 
the  want  of  such  authority. 

As,  however,  we  see  reason  to  believe,  from  the  affidavits,  that  the  defendants 
were  themselves  taken  by  surprise  by  the  extent  to  which  their  admission  has  been 
carried,  and  as  they  allege  themselves  to  have  been  prevented  thereby  from  entering 
into  their  real  defence  at  the  trial,  we  think  it  reasonable  that  then'  should  bean 
[746]  opportunity  of  new-modelling  their  admission,  and  that  a  new  trial  should  be 
granted,  on  payment  of  costs  by  the  defendants. 

Rule  absolute  accordingly  (<i). 


Davies  v.  Sir  Arthur  Ingram  Aston,  Knight.     May  28,  1845. 

To  a  count  in  trover  for  converting  cattle  and  goods,  to  wit.  beasts  oi  the  plough, 
implements  of  husbandry,  books,  bed-steads,  &c.,  the  defendant  pleaded  a  justifies 
lion  of  the  seizure  as  a  distress  for  rent.  The  plaintiff  replied,  that  be  was  a 
husbandman,  and  that  the  goods  mentioned  in  the  count  were  beasts  of  the  plough 
and  implements  of  husbandry,  there  being  other  available  distress  upon  the  premises 
at  the  time:  Held,  bad  on  special  demurrer,  inasmuch  as  it  professed  to  answer 
the  whole  of  the  plea,  which  plea  embraced  all  the  articles  enumerated  (under  a 
videlicet)  in  the  count,  soi >f  which  were  not  implements  of  husbandry. 

Case.     The  declaration  contained  counts  for  an  excessive  distress,      for  distraining 

beasts  of  the  plough,  there  being  other  available  distress  upon  the  prei i,     for  not 

selling  the  distress  for  the  best   price,     for  extortionate  charges  for  the  expen 

(a)  The  order  was  afterwards  amended  by  striking  out  the  words  within  brackets; 

vide  ante,  p.  738. 
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distress  and  sale, — and  for  selling  before  the  expiration  of  tive  days — and  a  count  in 
trover. 

The  goods  in  the  first  count  were  described,  under  a  videlicet,  as  fifty  tons  of  hay, 
one  hundred  quarters  of  corn,  ten  carts,  ten  horses,  fifty  cows,  ten  hulls,  ten  heifers, 
ten  stirks,  ten  calves,  thirty  tables,  thirty  cheese-presses,  &c,  two  hundred  yards  of 
carpet,  fifty  chairs,  one  thousand  books,  twenty  bedsteads,  twenty  feather-beds, 
twenty  mattrasses,  twenty  bolsters,  twenty  pillows,  twenty  pairs  of  blankets,  &C., 
&c,  ten  ploughs,  ten  harrows,  six  winnowiug-machines,  one  hundred  farming-tools, 
and  one  hundred  farming-implements,  of  much  greater  value  than  the  amount  of  the 
alleged  arrears  of  rent,  and  the  costs,  expenses,  and  charges  of  the  said  distress,  and 
of  the  appraisement  and  sale  thereof,  to  wit,  of  the  value  of  20001. 

[747]  In  the  last  count  the  goods  were  described  as  follows  : — "  Certain  other 

g Is  and  chattels,  to  wit,  goods  and  chattels  of  the  same  number,  quantity,  quality, 

description,  and  value  as  the  goods  and  chattels  in  the  first  count  mentioned." 

To  the  last  count  the  defendant  pleaded  that  he  seized  and  took  the  goods  in  that 
count  mentioned,  as  and  for  a  distress  for  arrears  of  rent. 

Replication,  that,  at  the  said  time  when,  &c.  in  the  last  count  mentioned,  and 
at  the  time  of  the  taking  and  levying  the  distress  in  the  last  plea  mentioned,  in 
manner  and  form  as  in  that  plea  alleged,  the  plaintiff  was  a  husbandman,  and  carried 
on  and  exercised  the  business  ami  calling  of  husbandry,  and  that  the  goods  and  chattels 
in  the  last  count  mentioned  were  the  cattle  and  beasts  of  the  plough,  and  the 
implements  of  husbandry  of  the  plaintiff,  by  him  then  used  in  and  upon  the  last- 
mentioned  lands,  tenements,  and  premises,  in  and  about  his  said  business  and  calling, 
and  wherewith  respectively  he  gained,  tilled,  and  cultivated  the  said  lands,  tenements, 
and  premises  in  the  last  plea  mentioned  ;  and  that,  at  the  time  of  taking  and  levying 
the  goods  and  chattels  in  the  last  count  mentioned  as  and  for  such  distress  as  in  the 
said  last  plea  mentioned,  there  were  in  and  upon  the  lands,  tenements,  and  premises 
in  the  last  plea  mentioned,  divers  other  goods  and  chattels,  other  than  beasts  of  the 
plough,  sheep,  or  growing  crops  of  the  plaintiff,  then  liable  to  be  taken  and  then 
presently  available  as  a  distress  for,  and  sufficient  to  satisfy  and  discharge,  the  arrears 
of  rent  in  the  last  plea  mentioned,  and  the  costs  and  charges  of  distraining  for  the 
same  and  selling  and  disposing  of  such  distress,  and  which  last-mentioned  goods  and 
chattels  the  defendant  then  could  and  might  have  found,  and  then  could  and  might 
and  ought  to  have  taken  and  distrained  as  anil  for  such  distress  as  in  the  plea 
mentioned,  instead  of  the  goods  and  chattels  in  the  last  count  mentioned — verification. 

[748]  Special  demurrer,  assigning  for  causes,  amongst  others,  that  the  replication, 
in  the  introductory  part  thereof,  purported,  and  professed,  to  be  an  answer  to  the 
whole  plea  to  the  last  count,  and  to  support  the  whole  of  the  said  last  count,  whereas 
the  last  count  complained  of  the  said  supposed  conversion  by  the  defendant  of  many 
things  which  could  not  possibly  be  either  cattle  and  beasts  of  the  plough  or  implements 
of  husbandry,  such  as,  beds,  pillows,  blankets,  sheets,  &c.  ;  and  as  the  plea  to  that 
count  answered  as  to  the  whole  of  that  count,  the  replication  ought  to  have  contained 
an  answer  which  supported  and  shewed  the  right  of  the  plaintiff"  to  maintain  his 
action  upon  and  in  respect  of  the  whole  of  that  count,  otherwise  the  plaintiff  ought 
to  have  confined  his  replication  to  such  only  of  the  goods  and  chattels  in  the  last 
count  mentioned  as  might  be  and  were  cattle  ami  beasts  of  the  plough  and  implements 
of  husbandry,  and  ought  to  have  otherwise  replied  or  entered  a  nolle  prosequi  as  to 
the  rest  of  the  goods  and  chattels  in  the  last  count  mentioned. 

Joinder  in  demurrer. 

Channell,  Serjt.  (with  whom  was  Welsby),  in  support  of  the  demurrer,  submitted 
that  the  objection  specially  pointed  out  by  the  demurrer  was  fatal  to  the  replication. 

Talfourd,  Serjt.,  contra,  submitted,  that,  inasmuch  as,  the  goods  enumerated  in 
the  declaration  being  laid  under  a  videlicet,  the  plaintiff  would  not  be  bound  to  prove 
more  than  the  improper  taking  of  a  single  article  ;  so,  in  the  replication,  it  was  not 
necessary  for  him  to  confine  himself  to  such  of  them  as  were  beasts  of  the  plough  or 
implements  of  husbandry  («). 

(a)  The  confession  in  a  plea  pleaded  by  way  of  confession  and  avoidance,  admits 
no  more  than  the  plaintiff  would  be  bound  to  prove,  upon  a  traverse  of  the  allegations 
in  the  declaration.  The  matter  pleaded  in  justification,  i.e.  in  avoidance,  cannot  be 
subject  to  a  different  construction.     Here,  upon  a  traverse  of  the  allegations  in  the 
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[749]  TiNDAL,  C.  J.  I  am  of  opinion  that  the  replication  in  question  is  bad,  as 
professing  to  answer  the  whole  of  the  plea  to  the  last  count,  whereas,  in  ordinary 
understanding,  it  must  he  taken  to  answer  part  only  ;  for,  it  is  impossible  to  say  that 
many  of  the  articles  referred  to  in  the  sixth  count,  are  either  beasts  of  the  plough  or 
implements  of  husbandry  (a).  As,  therefore,  the  plea  to  that  count  is  unanswered, 
there  must  be  judgment  for  the  defendant  thereon. 

The  rest  of  the  court  concurred. 

Judgment  for  the  defendant. 

[750]    Franklin  v.  Carter.    May  28,  1845. 

[S.  C.  3  D.  &  L  213  ;  14  L.  J.  C.  P.  241  ;  9  Jur.  874.  Referred  to,  Cumming  v. 
Bedborough,  1846,  15  Mee.  &  W.  441.  Applied,  Skinner  v.  Hunt,  [1904]  2  K.  B. 
402.] 

To  covenant  for  rent  under  an  indenture,  the  defendant  pleaded,  as  to  21.  0s.  10d., 
that,  on  the  5th  of  April,  1843,  before  any  part  of  the  rent  became  due,  21.  0s.  10d., 
being  at  the  rate  of  7d.  for  every  20s.  of  the  annual  value,  was  duly,  and  according 
to  the  form  of  the  statute,  assessed  on  the  premises,  in  respect  of  the  property 
thereof,  for  the  year  ensuing;  that,  on  the  28th  of  August,  1844,  before  the  com- 
mencement of  the  suit,  the  defendant,  then  being  occupier  and  tenant,  paid  to  T.  C, 
then  being  collector,  the  21.  0s.  lOd.  ;  and  that  the  defendant  had  never  made  any 
payment  on  account  of  the  rent  since  the  payment  of  the  21.  0s.  lOd.  : — Held,  on 
general  demurrer,  that  the  plea  sufficiently  shewed  that  the  assessment  was  made 
under  the  property  and  income  tax  act,  5  &  6  Vict.  c.  35,  and  that  it  answered  that 
part  of  the  demand  to  which  it  was  pleaded. — The  defendant  also  pleaded,  in  bar 
of  the  further  maintenance  of  action,  as  to  521.  10s.,  other  parcel  of  the  rent,  that 
the  plaintiff  held  the  premises  on  lease  from  A.,  subject  to  a  proviso  for  re-entry 
by  A.  for  breach  of  covenant;  that  on  the  1st  of  January,  1844,  before  any  part 
of  that  rent  became  flue,  the  plaintiff  incurred  a  forfeiture  by  breach  of  covenant ; 
that,  in  consequence  of  such  forfeiture,  A.  recovered  in  ejectment  against  the  plaintiff; 
and  that  the  defendant  afterwards  paid  A.  521.  10s.,  for  the  profits  from  the  day 
of  the  demise  in  the  declaration  (1st  of  January,  1844) : — Held,  that  the  plea  dis- 
closed a  substantial  answer  as  to  the  521.  10s.,  argumentativeness  not  being  pointed 
out  as  a  ground  of  demurrer. 

Covenant,  for  four  quarters'  rent,  the  last  quarter  due  on  the  29th  of  September, 
1844,  under  an  indenture  of  lease  reserving  701.  a  year  "free  from  all  rates,  taxes, 
charges,  duties,  and  assessments." 

First  plea — as  to  21.  0s.  10d.,  parcel  of  the  701.  in  the  declaration  mentioned  as 
due  and  in  arrear  to  the  plaintiff — that,  after  the  making  of  tin;  indenture,  ami  whilst 
the  defendant  held  the  said  tenements  thereunder  as  tenant  thereof  to  the  plaintiff, 
and  whilst  the  plaintiff  was  entitled  to  the  annual  sum  of  701.  reserved  by  the  said 

declaration,  the  plaintiff  would  only  have  been  bound  t < >  prove  the  conversion  of  sunn' 
articles,  or  of  some  one  article,  mentioned  in  the  last  count  of  the  declaration.  The 
defendant  in  this  case,  appears,  in  effect,  to  say — "1  admit  having  taken  goods  (ailing 
within  some  ono  or  more  of  the  descriptions  contained  in  the  last  count  of  your 
declaration,  and  to  the  extent  of  t li.it  admission,  I  justify  the  taking  as  a  distress." 
The  plaintiff  replies  that  the  goods  and  chattels  in  the  last  count  mentioned  (that 

is,  some  goods  coming  within  some  one  or  more  of  the  descriptions  in  the  last  c ii ). 

were  beasts  of  the  plough  and  implements  of  husbandry, 

The  question,  whether  the  replication  is  good  or  bad,  appears  to  depend  upon 
whether  the  allegations  in  the  last  count  bound  the  plaint  ill'  to  prove  thai   some 

articles  coming  within  each  of  the  descriptions  in  thai  count,  had  I □  taken.     If  not, 

it  is  difficult  to  see  why  the  replical  ion  docs  not  afford  a  complete  answer  to  the  plea. 
If  the  insertion  of  the  books,  bedsteads,  &c,  though  under  a  videlicet,  had  pledged 
the  plaintiff  to  shew  that  some  books  and  some  bedsteads  had  been  converted  by  the 
defendant  to  his  own  use,  the  replication  would  have  been  bad  on  the  ground  of 
departure. 

(a)  If  the  replication  is  to  be  construed  as  alleging  that  books  and  bedsteads  are 
implements  of  husbandry,  is  the  truth  of  that  allegation  a  question  of  law.  for  the 
court,  or  of  fact,  for  a  jury'! 

C.  P.  XUI.-  21 
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indenture,  and  before  any  part  of  the  rent  in  the  declaration  mentioned  had  accrued 
due,  to  wit,  on  the  5th  of  April,  1843,  a  large  sum  of  money,  to  wit,  21.  Os.  10d.,  being 
at  and  after  the  rate  of  7d.  for  every  20s.  of  the  annual  value,  to  wit,  701.,  of  the  said 
messuage,  &e.,  was  duly,  and  according  to  the  form  of  the  statute  in  such  case  made, 
assessed  on  the  said  messuage,  &c,  in  respect  of  the  property  thereof,  for  the  year 
next  [751]  ensuing,  which  sum  of  21.  0s.  lOd.  was  payable  by  four  quarterly  instal- 
ments, that  is  to  say,  on  the  20th  of  June,  &e.,  then  next  ensuing  ;  that  afterwards, 
and  before  the  commencement  of  the  suit,  to  wit,  on  the  28th  of  August,  1844,  the 
defendant,  then  being  the  occupier  and  tenant  of  the  said  messuage,  &c,  paid  to 
Thomas  Casey,  then  being  the  collector  of  the  said  tax,  the  said  sum  of  21.  0s.  lOd.  ; 
which  sum  of  21.  0s.  lOd.  so  paid  by  the  defendant,  was  and  is  7d.  for  every  20s.  of  the 
said  sum  of  701.,  the  annual  rent  payable  by  the  defendant  to  the  plaintiff,  under  and 
by  virtue  of  the  said  indenture,  for  the  said  messuage,  &c.  ;  and  that  the  defendant 
had  never  made  any  payment  to  the  plaintiff  on  account  of  the  rent  of  the  said  mes- 
suage, &c,  since  the  payment  of  the  said  sum  of  21.  0s.  lOd. — verification. 

To  this  plea  there  was  a  general  demurrer. 

Second  plea — as  to  521.  10s.,  parcel  of  the  701.  in  the  declaration  mentioned,  being 
the  rent  which  was  alleged  to  have  accrued  due  on  the  25th  of  March,  the  24th  of 
June,  and  the  29th  of  September,  IS  44,  and  all  damages  and  causes  of  action  in  respect 
thereof — that  the  plaintiff  ought  not  further  to  maintain  his  action  thereof,  because, 
before  and  at  the  time  of  making  the  indenture  in  the  declaration  mentioned,  to  wit, 
on  the  14th  of  August,  1820,  R.  J.  Smith  was  lawfully  possessed,  for  a  term  of  years, 
whereof  upwards  of  fifty-three  and  a  half  years,  wanting  twenty-one  days,  from  the 
24th  of  June,  were  to  come  and  unexpired,  of  and  in  the  said  messuage,  &c,  in  the 
declaration  mentioned,  and,  being  so  seised  thereof,  before  making  the  said  indenture, 
to  wit,  on  the  said  14th  of  August,  in  the  year  last  aforesaid,  by  a  certain  indenture 
then  made  between  the  said  R.  J.  Smith  of  the  one  part,  ami  the  plaintiff  of  the  other 
part,  the  said  R.  J.  Smith  did  demise  and  lease  the  said  messuage,  &c,  with  the 
appurtenances,  in  the  declaration  mentioned,  unto  the  plaintiff,  his  executors,  ad-[752] 
ministrators,  and  assigns  :  to  have  and  to  hold  the  same  unto  the  plaintiff,  his  executors, 
&c.,  from  the  24th  of  June  then  last,  for  and  during  the  term  of  fifty-three  years  and 
a  half,  wanting  twenty-one  days,  from  thence  next  ensuing;  and  the  plaintiff  did  in 
and  by  the  last-mentioned  indenture,  amongst  other  things,  covenant  with  the  said 
R.  J.  Smith,  that  he  the  said  R.  J.  Smith,  his  heirs,  executors,  administrators,  and 
assigns,  should  and  would,  from  time  to  time,  and  at  all  times  during  the  term  thereby 
granted,  at  his  and  their  own  proper  costs  and  charges,  well  and  sufficiently  repair, 
uphold,  &c.  ;  and  also  that  the  plaintiff,  his  executors,  &c,  should  and  would,  from 
time  to  time,  and  at  all  times  during  the  said  term  thereby  granted,  insure  or  cause 
to  be  insured  the  said  messuage,  &c.,  and  every  part  thereof,  in  the  Albion  Fire  Office, 
in  London,  to  the  full  amount  of  the  value  thereof;  and  that,  in  and  by  the  last- 
mentioned  indenture  it  was  and  is  afterwards  provided,  and  the  last-mentioned 
indenture  was  declared  to  be  upon  the  express  condition,  that,  if  the  plaintiff,  his 
executors,  &c,  should  not  in  and  by  all  things  well  and  sufficiently  observe,  perform, 
fulfil,  and  keep  all  and  singular  the  covenants,  clauses,  articles,  conditions,  and  agree- 
ments in  the  said  last-mentioned  indenture  before  contained,  which  on  his  and  their 
part  and  behalf  were  and  ought  to  be  observed,  &c,  according  to  the  true  intent  and 
meaning  of  the  said  indenture,  then  and  from  thenceforth,  and  in  either  of  the  said 
cases,  it  should  and  might  lie  lawful  for  the  said  R.  J.  Smith,  into  and  upon  the  said 
messuage,  &c,  wholly  to  re-enter,  and  the  same  to  have  again,  retain,  repossess,  and 
enjoy  as  in  his  and  their  first  and  former  estate,  and  the  plaintiff,  his  executors,  &c, 
and  all  other  occupiers,  thereout  and  thence  utterly  to  expel,  put  out,  and  amove,  the 
same  indenture,  or  anything  thereinbefore  contained,  to  the  contrary  in  any  wise 
notwithstanding :  that,  after  the  [753]  making  of  the  last-mentioned  indenture,  and 
before  the  making  of  the  indenture  in  the  declaration  mentioned,  to  wit,  on  the  14th 
of  August,  1820,  Franklin  entered  into  the  said  messuage,  &c.,  and  became  and  was 
possessed  thereof  under  and  by  virtue  of  the  said  indenture  between  the  said 
R.  J.  Smith  and  Franklin,  for  the  term  by  the  same  indenture  granted,  and  was 
so  thereof  possessed  at  the  time  of  the  making  of  the  indenture  in  the  declaration 
mentioned  ;  that  afterwards,  and  before  any  part  of  the  rent  in  the  introductory  part 
of  that  plea  mentioned,  accrued  due  and  in  arrear,  to  wit,  on  the  1st  of  January,  1844, 
Franklin  did  not  nor  would,  on  the  day  and  year  last  aforesaid,  insure  or  cause  to  be 
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insured  the  said  messuage,  &c.,  in  the  said  fire-office,  but  wholly  neglected  so  to  do, 
and  the  same  was,  on  the  day  and  year  last  aforesaid,  wholly  uninsured  in  the  said 
fire-office,  contrary  to  the  form  and  effect  of  the  said  covenant  in  that  behalf:  that, 
by  means  of  the  premises,  after  the  making  of  the  said  indenture,  and  before  any  part 
of  the  said  sum  of  521.  10s.,  parcel,  &c,  became  due  and  payable,  to  wit,  on  the  1st 
of  January,  18-14,  the  estate,  term,  and  interest  of  Franklin  in  the  demised  messuage 
became  and  were  ended,  forfeited,  and  determined  (a)1':  that,  by  reason  and  in  con- 
sequence of  the  said  forfeiture,  John  Doe,  on  the  demise  of  the  said  R.  J.  Smith, 
afterwards,  to  wit,  in  Hilary  term,  7  Vict.,  commenced  an  action  of  trespass  and  eject- 
ment in  the  court  of  Queen's  Bench  at  Westminster:  that  to  this  action  (b)  Franklin 
afterwards,  in  Faster  term,  in  the  year  last  aforesaid,  duly  appeared  in  the  said  court 
to  defend  the  same  as  the  landlord  of  the  said  messuage,  &c,  and  pleaded  thereto  (b) ; 
that  thereupon,  to  wit,  in  [754]  Hilary  term,  in  the  year  last  aforesaid,  the  said  John 
line  duly  dei -hired  in  the  said  court,  in  the  said  action,  against  Franklin,  for  that  the 
said  K.  .1.  Smith,  on  the  1st  of  January,  1-S44,  being  a  day  before  any  part  of  the  said 
sum  of  Oi'l.  His.,  parcel,  &c,  became  payable,  demised  to  John  Doe,  who  entered  and 
was  ejected  by  Franklin,  &c.  :  and  that  such  proceedings  were  thereupon  had,  &c, 
that  afterwards,  and  after  the  commencement  of  this  suit,  to  wit,  on  the  28th  of 
January,  in  Hilary  term,  8  Vict.,  it  was  considered  by  the  said  court,  that  the  said 
John  Doe  should  recover  against  Franklin  his  said  term,  &c. ;  of  all  which  premises 
the  said  11.  .1.  Smith  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  gave 
notice  to  the  now  defendant,  and  then  called  upon,  and  required  him  to  attorn  (a)4 
tenant  to  him  tin-  said  R.  .).  Smith  of  the  said  messuage,  &c,  and  to  pay  him  for  the 
proceeds,  issues,  and  profits  of  the  said  messuage,  &c,  from  the  day  of  the  said  demise 
to  the  said  John  1  ><>e,  and  the  defendant  then  attorned  (a)2  tenant  to  the  said  R.  J.  Smith, 
of  the  said  messuage,  &c,  ami  paid  him,  fm-  the  said  profits,  issues,  and  proceeds  of 
the  same,  a  Large  sum  of  money,  to  wit,  521.  10s. — verification,  and  prayer  of  judgment, 
if  the  plaintiff  ought  further  to  maintain  his  action. 

'I'd  this  plea  tin-  plaintiff  demurred  specially,  assigning  fur  causes  — that,  although 
tin-  defendant  had  therein  admitted  tin-  making  of  the  indenture  of  lease,  and  that 
he  thereupon  entered  into  the  demised  premises,  and  became  thereof  possessed  as 
tenant  In  the  plaintiff  for  the  said  term,  yet  the  defendant  had  attempted  to  deny  and 
to  put  in  issue  the  plaintiffs  title  as  landlord  to  the  said  messuage,  &c,  which  the 
defendant  was,  by  the  [755]  said  indenture  and  tenancy,  estopped  from  doing;  that 
the  said  plea  admitted  and  confessed  a  breach  of  the  covenant  in  non-payment  of  the 
rent,  and  a  right  of  action  in  the  plaintiff,  without  shewing  how  or  when  the  same  was 
satisfied  or  discharged,  or  why  the  defendant  was  not  in  law  liable  to  he  sued  for 
breaches  of  covenant  m  the  said  lease,  or  Liable  lor  damages  in  respect  of  any  such 
breach  ;  (hat  the  defendant,  in  his  said  second  plea,  alleged  that  t  he  title  of  the  plaint  iff 
to  the  said  premises  was  forfeited  before  the-  commencement  of  the  action,  for  the 
non-performance  of  the  covenants  contained  in  a  certain  indenture  oi  demise  in  the 
second  (ilea,  set  forth,  and  that  tin-  defendant  had  pleaded  and  relied  upon  bucd  inden 
ture,  without  making  profert  >>f,  or  offering  to  produce,  the  same,  or  shewing  any 
matter  in  excuse  of  such  profert  ;   that    the   plea  was  doulile  and  multifarious,  in   this, 

that  it  was  therein  stated  that  tin-  said  term  and  interest  of  the  plaintiff  had  expired 
ami  determined  before  the  commencement  of  the  suit,  and  also  t hat  the  defendant  was 

evicted    by  title   paramount  to  that  of   the  plaintill';  and    that    by  the  said  second  plea 
it    was   attempted    to    put   in  issue  matters  of   law   ;   and  that    no   certain   issue  could  lie 

taken  t  hereon,  &c, 

Joinder  in  demurrer. 

Channell,  Serjt.  (with  whom  was  Petersdorff),  in  support  of  the  demurrers.  The 
first  pleaisbad  in  substance.  Il  is  probably  founded  upon  the  5  &  6  Vict.  o.  .!•">,  s.  60, 
No.  iv.  teg.  :t,  which  provides  that   "the  occupier  of  any  lands,  tenements,  hcivdila 

(o)1  The  proviso  in  the  Lease  gave  an  optional  power  of  re-entry,  bul  created  no 

cesser  of  tin-  term,  ipso  facto,  by  the  mere  i ot  a  breach  of  covenant. 

(b)   Franklin,  being  a  stranger  to  tin-  action  against    the  casual  ejector  (the  action 

here  referred  to),  could  not  appear  to,  or  plead  to,  or  defend,  that  action. 

(")'-'  No  grant  having  been  made  of  any  reven  i remainder  expectant  upon  the 

defendant's   tenancy,  there  could   be   no   legal   attornment.       The   term  is  used    in   the 

wide  and  popular  sense  of    acknowledgment  ot   n  tenancy  under  a  new  landlord, 
Vide  6  N.  &  M.  634,  u.,  640,  n.,  1  Al.  &  G.  I  L-8. 
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incuts,  or  heritages,  being  tenant  of  the  same,  and  paying  the  said  duties,  shall  deduct 
so  much  thereof  in  respect  of  the  rent  payable  to  the  landlord  for  the  time  being  (all 
sums  allowed  by  the  commissioners  being  first  deducted)  as  a  rate  of  7d.  for  every 
20s.  thereof  would,  by  a  just  proportion,  amount  unto;  which  deduction  shall  be 
made  [756]  out  of  the  first  payment  thereafter  to  be  made  on  account  of  rent;  and 
the  tenant  paying  the  said  assessment  shall  be  acquitted  and  discharged  of  so  much 
money,  as  if  the  same  had  actually  been  paid  unto  the  person  to  or  for  whom  his  rent 
shall  have  been  due  and  payable."  That  clause  gives  to  the  tenant  who  has  paid 
property-tax  that  is  chargeable  on  the  landlord,  the  right  to  deduct  the  amount  on 
payment  of  the  next  rent,  but  not  to  set  it  oft'  in  an  action.  There  is  nothing  in  this 
plea  to  shew  by  what  authority,  or  when,  the  alleged  assessment  was  made,  or  that 
the  residue  of  the  rent  was  paid.  It  is  true,  the  payment  of  property-tax  was  made 
the  subject  of  a  plea  in  the  case  of  77 n elder  v.  Prentice  (4  Taunt.  549) ;  but  that  was 
under  the  4(1  G.  3,  c.  65,  s.  "4. 

It  is  doubtful,  on  the  face  of  the  second  plea,  whether  it  seeks  to  set  up  an  answer 
to  the  action  by  way  of  eviction,  or  is  intended  as  a  pica  of  payment  of  the  rent  to 
a  third  party.  It  cannot,  however,  be  a  plea  of  eviction  ;  for,  there  is  no  allegation 
that  the  defendant  was  tenant  in  possession  at  the  time  the  ejectment  was  brought, 
or  that  there  was  any  eviction  until  after  the  commencement  of  the  suit.  Neither 
does  it  shew  that  the  landlord's  title  expired  before  the  rent  became  due.  [Cresswell,  J. 
Does  not  the  second  plea  sufficiently  shew  that  the  plaintiff's  title  ceased  and  deter- 
mined^)1, before  any  of  the  rent  became  due,  by  a  forfeiture,  of  which  the  landlord 
afterwards  elected  to  take  advantage?  Maule,  J.  The  defence  suggested  is,  that 
the  plaintiff  ought  not  further  to  enforce  his  claim  to  the  rent,  because  since  the  com- 
mencement of  the  action,  the  superior  landlord  has  availed  himself  of  the  previous 
forfeiture,  and  enforced  his  claim.]  That  would  be  giving  the  tenant  a  defence  by 
effluxion  of  time.  There  is  no  allegation  in  the  plea  that  the  plaintiff  in  the  ejectment 
ever  enforced  that  judgment  against  the  present  plaintiff. 

[757]  Byles,  Serjt.  contra.  The  ninth  regulation  of  the  60th  section  of  the  recent 
property  and  income  tax  act,  puts  the  payment  of  the  property-tax  on  the  same  footing 
as  a  payment  to  the  superior  landlord.  [.Maule,  .1.  It  seems  to  provide  what  would  have 
been  implied  by  law  without  such  provision.]  The  first  plea  sufficiently  shews,  on 
general  demurrer,  at  least,  that  the  money  therein  mentioned  was  assessed  under 
that  act ;  for,  it  could  only  have  been  assessed  under  some  act  of  parliament  in  force 
at  the  time,  which  authorized  a  deduction  of  7d.  in  the  pound.  [Tindal,  C.  J.  When 
we  see  the  day  on  which  the  rate  is  alleged  to  have  been  assessed,  and  that  it  is  stated 
to  have  been  duly  assessed  in  respect  of  property  for  the  year  next  ensuing,  we  can 
hardly  doubt  that  the  5  &  6  Vict.  c.  35,  is  the  act  pointed  at,  seeing  that  it  is  the 
only  statute  that  will  support  that  statement.]  T'uulder  v.  Prentice  (4  Taunt.  549)  is 
a  distinct  authority  to  shew  that  a  payment  of  property-tax  on  account  of  the  landlord 
may  properly  be  the  subject  of  a  plea. 

The  second  plea  is,  in  substance,  a  plea  of  eviction  :  it  alleges  that  a,  forfeiture  (6)a 
was  incurred,  and  that,  by  reason  and  in  consequence  of  that  forfeiture,  the  superior 
landlord  brought  ejectment,  and  recovered  judgment. 

The  formal  objections  urged  are  not  sustainable. 

Channel],  Serjt.,  was  heard  in  reply. 

TlNDAL,  C.  J.  A  tenant,  no  doubt,  is  at  liberty  to  shew  that  his  landlord's  title 
has  expired  by  effluxion  of  time,  or  has  been  forfeited  by  some  breach  of  condition, 
and  that  the  superior  landlord  has  entered  for  the  forfeiture.  That  seems  to  me  to 
be  in  substance  the  defence  set  up  in  this  case,  by  the  second  plea.  The  only  objection 
I  can  see  to  it  is,  that  it  is  an  argumentative  statement  [758]  that  the  landlord  entered 
for  the  condition  broken  ;  which,  however,  is  not  pointed  out  as  a  ground  of  special 
demurrer.  The  statement  in  the  plea  is,  that,  "by  reason  and  in  consequence  of  the 
said  forfeiture,"  an  action  of  ejectment  was  commenced  by  Smith,  the  superior  landlord, 
in  which  the  present  plaint  ill' was  made  defendant,  laying  the  demise  on  the  1st  of 

(by  Vide  post,  760,  n. 

(b)2  The  plea  shews  a  right  to  re-enter  and  a  judgment  in  ejectment  founded  upon 
a  declaration  in  which  an  entry  by  Doe,  under  Smith,  is  alleged  ;  but  it  shews  no  re- 
entry in  fact,  either  by  Doe  or  by  Smith,  under  a  writ  of  habere  facias  possessionem 
or  otherwise. 
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January,  1844,  being  a  day  before  any  part  of  the  rent  in  question  accrued,  and  that 
John  Doe  recovered  judgment  in  that  action.  It  is  true,  the  judgment  in  the  eject 
ment  is  not  alleged  to  have  been  recovered  until  after  the  commencement  of  the  present 
action  ;  and  therefore  it  is  that  the  plea  is  pleaded  to  the  further  maintenance  of  the 
action.  It  appears  to  me  that  it  affords  a  substantial  answer  as  to  the  521.  10s.  to 
which  it  is  pleaded. 

Coltman,  J.  There  can  be  no  doubt  that  the  second  plea  discloses  a  substantially 
good  answer  to  the  action  as  to  the  521.  10s.,  though  I  should  have  had  a  difficulty 
in  holding  it  to  have  been  well  pleaded,  had  the  real  objection  been  properly  pointed 
out  by  the  demurrer.  It  appears,  that,  before  the  commencement  of  the  present  action, 
the  term  of  the  plaintiff  was  put  an  end  to,  that  is,  that  he  had  committed  a  forfeiture, 
and  that  certain  proceedings  in  ejectment  were  in  consequence  had  against  him.  That 
raises  an  inference  that  the  superior  landlord  elected  to  take  advantage  of  the  forfeiture. 
It  is  true  that  it  is  merely  an  argumentative  statement  of  the  fact  of  the  plaintiff's  title 
having  been  put  an  end  to.  But,  though  many  grounds  of  demurrer  are  specially 
assigned,  this  is  not  one  of  them. 

Maule,  J.  I  also  am  of  opinion  that  both  of  these  pleas  must  be  held  to  be: 
sufficient.  Obscurely  as  the  statute  is  hinted  at,  I  think  the  first  plea  sufficiently 
shews,  upon  general  demurrer,  that  the  21.  0s.  lOd.  was  assessed  upon  the  value  of 
the  property  under  the  [759]  5  &  6  Vict.  c.  35,  s.  60,  No.  iv.  reg.  9.  The  plea  clearly 
refers  to  an  assessment  under  some  statute  ;  and  the  plaintiff  does  not  suggest  that 
it  was  made  under  any  other  statute  than  that  of  Victoria.  It  is  impossible  to  entertain 
any  judicial  doubt  upon  the  subject.  Then  comes  the  question  whether  money  paid 
by  a  tenant  on  account  of  his  landlord  under  that  act,  may  be  set  off,  or  deducted, 
in  an  action  brought  by  the  landlord  for  the  recovery  of  rent.  The  act  says,  that 
"the  occupier  of  any  lands,  tenements,  hereditaments,  or  heritages,  being  tenant  of 
the  same,  and  paying  the  said  duties,  shall  deduct  so  much  thereof,  in  respect  of  the 
rent  payable  to  the  landlord  for  the  time  being  (all  sums  allowed  by  the  commissioners 
being  first  deducted,)  as  a  rate  of  7d.  for  every  20s.  thereof  would,  by  a  just  propor- 
tion, amount  unto  ;  which  deduction  shall  be  made  out  of  the  first  payment  thereafter 
to  be  made  on  account  of  rent."  I  think  we  may  hold,  without  unduly  straining  the 
words  of  the  act,  that  the  deduction  may  be  claimed  out  of  the  next  payment,  though 
made  under  legal  process.  It  is  too  much  to  ask  us  to  go  out  of  our  way  to  put  an 
inconvenient  construction  upon  the  words  of  the  act,  when  they  are  well  susceptible 
of  a  meaning  that  is  consistent  with  reason  and  justice.  For  these  reasons,  I  am  of 
opinion  that  the  first  plea  is  a  good  answer  as  to  the  21.  0s.  I'M. 

The  second  plea,  in  substance,  is  this, — that  the  plaintiff,  under  whom  the  defen- 
dant held,  was  entitled  to  the  premises  under  a  lease  from  one  Smith,  containing, 
amongst  others,  a  covenant  to  insure,  and  a  proviso  that  Smith  should  lie  at  liberty 
to  re-enter  for  breach  of  that  covenant;  that  there  was  a  breach  of  the  covenant  to 
insure;  that  Smith  broughl  an  ejectment  thereupon  and  recovered  judgment  ;  and 
that  the  defendant  was  called  upon  to,  ami  did,  attorn  tenant  to  Smith,  and  pay  him 
the  52L  10s.  for  profits,  &c.  It  would  be  monstrous,  indeed,  if  that  were  to  afford  uo 
[760]  defence  upon  i  lie  merits.  A  doubt  is  raised  as  to  whether  the  defence  is 
properly  pleaded.  I  think  it  is.  The  plea  states,  in  a  manner  that  seems  to  me  not 
to  lie  open  to  objection,  -that  a  breach  of  covenant  had  liceu  committed  by  the 
plaintiff  before  any  pari  of  the  521.  10s.  became  die  for  rent,  and  before  the  commence- 
ment of  the  action,  and  thai  the  superior  landlord  took  certain  proceedings  by  reason 
and  in  consequence  of  such  forfeiture,  and  recovered  the  term(a)  from  the  time  ol  the 
forfeiture,  and  thai  he  called  upon  the  defendant,  and  compelled  him,  to  attorn  tenant 
to  him,  and  to  pay  him  a  compensation  for  the  use  of  the  land  from  thai  time.  If 
that  he  a,  sufficient  statement  of  an  election  on  the  pari  of  the  superior  landlord  to 
proceed  for  the  forfeiture,  I  see  no  objection  to  the  plea.  But,  when  it  is  shewn  thai 
the  superior  landlord  had  title  by  reason  of  the  forfeiture,  from  a  given  day.  and  thai 

(a)  The  term  recovered,  was,  not  the  term  held  by  Franklin,  which,  consistently 
with  the  allegations  in  the  plea,  may  still  subsist,  but  the  term  created  in  favour  oi 
Doe, —  a  term  which  must  here  he  regarded  as  having  no  existence,  actual  or  conven 
tional,  Carter  not  being  parly  or  privy  to  the  estoppel  arising  between  Doe  and 
Franklin  upon  the  judgment  in  ejectment,  and  being  therefore  not  entitled  to  set  up 
that  estoppel  against  Franklin. 
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he  enforced  his  right  from  that  day,  and  recovered  the  term  (a),  I  think  the  plea  dis- 
closes circumstances  which  made  it  impossible  for  the  defendant  to  resist  the  right  of 
the  superior  landlord  to  turn  him  out  (b).  For  these  reasons,  I  think  the  defendant  is 
entitled  to  judgment  on  the  second  plea  also. 

Cresswell,  J.     I  am  entirely  of  the  same  opinion. 

Judgment  for  the  plaintiff  (c). 

[761]    Marriage  v.  Marriage.    May  28,  1845. 

[S.  C.  14  L.  J.  C.  P.  244  ■  'J  Jut.  581.] 

Debt  on  a  bond  in  the  penal  sum  of  40001.,  the  condition  of  which  bond, — after  reciting 
that  the  obligor  was  indebted  to  the  obligee  in  the  sum  of  '20001.,  and  that  the 
latter  had  agreed  to  accept  and  take  from  the  informer,  interest  for  the  same  at  the 
rate  of  51.  per  cent,  per  annum,  payable  half-yearly,  during  the  joint  lives  of  the 
obligee  and  his  wife,  in  full  satisfaction  and  discharge  of  the  debt,  provided  the 
same  were  regularly  paid, — was  declared  to  be,  that,  if  the  obligor  should  pay  the 
interest  in  the  manner  stipulated,  the  obligation  should  be  void;  but,  in  case  of 
failure  of  payment  of  all  or  any  part  of  the  interest,  for  twenty-eight  days  next 
after  each  payment  should  become  due.  the  same  having  been  demanded,  the  bond 
was  to  remain  in  full  force.  The  condition  further  stated  that  it  was  agreed,  that, 
in  case  of  failure  in  making  the  several  payments  aforesaid,  within  the  respective 
times  aforesaid,  the  bond,  or  any  payments  made  under  the  same,  should  not  be 
construed  or  taken  as  a  discharge  of  the  debt  of  20001.,  or  any  part  thereof,  but 
the  same  should  forthwith,  after  such  default,  become  due  ami  payable  to  the 
obligee,  his  executors,  &C. — Held — on  special  demurrer  to  a  plea  alleging  that  the 
annual  sum  in  the  condition  mentioned  was  granted  for  a  pecuniary  consideration, 
and  that  no  memorial  was  iurolled  pursuant  to  the  53  (■.  •>,  C  141, — that  this  was 
not  a  grant  of  an  annuity  within  that  statute. — Whether  the  annuity  acts  apply  to 
annuities  granted  in  consideration  of  the  forbearance  of  pre-existing  debts — quaere. — 
The  defendant  further  pleaded,  that  payment  of  the  second  half-yearly  payment 
was  not  demanded  by  the  plaintiff  on  the  day  it  became  due,  or  at  any  time  within 
twenty-eight  days  after,  but  that  the  defendant,  after  the  twenty-eight  days,  ami 
before  the  commencement  of  the  action,  paid  the  same  to  the  plaintiff,  who  accepted 
it  in  satisfaction,  &c.  : — Held,  on  special  demurrer,  that  this  was  not  a  good  plea  of 
solvit  post  diem,  within  the  1  Ann.  c.  16,  s.  12. 

Debt,  on  a  bond  in  the  penal  sum  of  40001. 

The  defendant  craved  oyer  of  the  bond  and  condition.  The  bond  was  as  follows  : — 
"  Know  all  men  by  these  presents,  that  I,  Francis  Marriage,  of,  Ac,  am  held  and  firmly 
bound  to  Joseph  Marriage  the  elder,  of,  Ac.  in  the  penal  sum  of  40001.  of  lawful 
British  money,  to  be  paid  to  the  said  Joseph  Marriage,  or  his  attorney,  executors, 
administrators,  or  assigns  ;  for  which  payment  to  lie  well  and  truly  made,  I  bind 
myself,  my  heirs,  executors,  ami  administrators,  firmly,  by  these  presents,  sealed  with 
my  seal.  Dated,  the  9th  February,  1843."  The  condition  was  as  follows  : — "  Whereas 
the  above-bounden  Francis  Marriage  is  indebted  to  the  [762]  above-named  Joseph 
Marriage  in  the  sum  of  20001.:  and  whereas  the  said  Joseph  Marriage  has.  at  the 
request  of  the  said  Francis  Marriage,  agreed  to  accept  and  take  from  the  said  Francis 
Marriage  interest  for  the  same  at  the  rate  of  51.  per  cent,  per  annum,  payable  during 

(a)  The  term  recovered,  was,  not  the  term  held  by  Franklin,  which,  consistently 
with  the  allegations  in  the  plea,  may  still  subsist,  but  the  term  created  in  favour  of 
Doe, — a  term  which  must  here  be  regarded  as  having  no  existence,  actual  or  conven- 
tional, Carter  not  being  party  or  privy  to  the  estoppel  arising  between  Doc  and 
Franklin  upon  the  judgment  in  ejectment,  and  being  therefore  not  entitled  to  set  up 
that  estoppel  against  Franklin. 

(b)  There  was,  however,  no  actual  turning  out. 

(c)  The  lease  from  Smith  containing  no  clause  of  forfeiture  creating  a  cesser  of  the 
term  upon  a  breach  of  covenant,  but  merely  a  power  of  re-entry,  until  the  exercise  of 
that  power,  by  actual  entry,  Franklin's  term  continued.  The  second  plea  alleges,  not 
a  re-entry,  but  certain  proceedings  in  ejectment, — proceedings  which  would  be  nugatory 
unless  preceded  or  followed  by  an  entry  by  or  on  behalf  of  Smith,  and  which,  with 
such  entry,  would  be  unnecessary. 
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the  lives  of  the  said  Joseph  Marriage  and  Hannah,  his  wife,  at  such  times  and  in  such 
manner  as  hereinafter  mentioned,  in  full  satisfaction  and  discharge  of  the  said  debt 
of  20001.,  provided  the  same  be  regularly  paid  as  hereinafter  mentioned  :  Now,  the 
condition,  &c.  is  such,  that,  if  the  above-bounden  Francis  Marriage,  his  heirs,  executors, 
or  administrators,  shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  Joseph 
Marriage,  his  executors,  administrators,  or  assigns,  during  the  lives  of  the  said  Joseph 
Marriage  and  Hannah,  his  wife,  and  the  life  of  the  survivor  of  them,  the  sum  of  1001., 
clear  of  all  deductions,  by  half-yearly  payments,  on  the  1st  of  July  and  the  1st  of 
January  in  every  year,  the  first  payment  to  be  made  on  the  1st  of  July  next,  and  also 
shall  well  and  truly  pay  unto  the  executors,  administrators,  or  assigns  of  the  said 
Joseph  Marriage,  in  case  the  survivor  of  them  the  said  Joseph  Marriage  and  Hannah, 
his  wife,  should  depart  this  life  on  any  day  on  which  any  half-yearly  payment  of  the 
said  interest  shall  become  due,  the  whole  of  such  half-yearly  payment,  and  if  on  any 
day  before  any  half-yearly  payment  of  the  said  interest  shall  have  become  due,  then  a 
proportional  part  of  the  same,  to  be  computed  from  the  1st  of  January  or  the  1st  day 
of  July  then  last  to  the  day  of  the  death  of  the  survivor  of  them  the  said  Joseph 
Marriage  and  Hannah,  his  wife,  and  if  on  any  day  between  any  two  half-yearly  days 
of  payment,  then  a  proportional  part  from  the  last  half-yearly  day  of  payment  to  the 
day  of  the  survivor's  decease,  then  the  above-written  bond  or  obligation  shall  be  null 
and  void  :  but,  in  case  of  failure  in  payment  of  all  or  any  part  of  the  said  interest  for 
the  space  of  [763]  twenty-eight  days  next  after  each  or  any  half-yearly  payment  of 
such  interest  shall  become  due,  the  same  having  been  demanded  by  note  in  writing, 
or  otherwise,  the  said  bond  or  obligation  shall  be  and  remain  in  full  force  and  virtue  ; 
and  the  above-bounden  Francis  Marriage  doth  hereby  expressly  declare  and  agree, 
that,  in  case  of  failure  in  making  the  several  payments  aforesaid,  or  any  of  them, 
within  the  respective  times  aforesaid,  this  bond,  or  any  payment  or  payments  made 
under  the  same,  shall  not  be  construed  or  taken  as  a  discharge  of  the  said  debt  or  sum 
of  20001.,  or  any  part  thereof,  but  the  same  shall  forthwith  and  immediately  after  such 
default  shall  happen,  become  due  and  payable  to  the  said  Joseph  Marriage,  his  executors, 
administrators,  or  assigns,  and  recoverable  under  and  by  virtue  of  the  said  bond  or 
obligation." 

The  defendant  pleaded,  first,  non  est  factum. 

Secondly,  that  the  writing  obligatory  was  made  and  entered  into  by  the  defendant 
after  the  passing  of  the  53  (!.  :5,  c.  141,  and  that  the  annual  sum  in  the  condition 
mentioned,  was  granted  upon  and  for  a  pecuniary  consideration  in  that  behalf,  to  wit, 
for  the  debt  of  20001.  in  the  recital  of  the  condition  mentioned  ;  and  that  the  writing 
obligatory  was  made  and  entered  into  by  the  defendant  to  the  plaint  ill'  fur  the  pecuniary 
consider:!  t  ion  in  that  behalf  as  aforesaid  ;  and  that  no  memorial  of  the  writing  obligatory 
was  inrolled  in  the  high  court  of  Chancery  within  thirty  days  after  the  execution 
thereof,  according  to  the  direction  of  the  said  act  ;  whereby  tin:  writing  obligatory  in 
the  declaration  mentioned,  was  and  is  null  and  void     verification. 

Thirdly,  that,  after  the  making  of  the  writing  obligatory,  and  when  the  first  half 
yearly  payment  of  the  annuity  or  yearly  sum  of  1001.  in  the  said  condition  mentioned 
became  dm:  and  payable,  to  wit,  on  the  1st  of  July  [764]  next  after  the  making  of  the 
writing  obligatory,  the  defendant  then  paid  to  the  plaintiff,  who  then  accepted  from 
the:  defendant,  the  full  amount  of  the  first  half  yearly  payment,  to  wit,  the  sum  of  501. 
in  payment,  satisfaction,  and  discharge  of  the  firsl  half  yearly  payment  of  the  said 
annuity  of  lool. ;  and  thai  payment  of  the  second  half  yearly  payment  of  tin:  annuity 
of  1001.  in  tin'  condition  mentioned,  was  not  demanded  by  note  in  writing,  or  other 
wise,  by  i  he  plaintiff  from  the  defendant  on  the  Lsl  of  Januarj .  184  l.  h  hen  the  same 
became  due,  or  at  any  time  "  ithin  twenty  eight  days  ue\i  after  t  he  same  became  due, 

but  that  the  defendant,  after  the  expiration  of   the  said  twenty  eight  days,  and  before 

the  commencement  of  the  suit,  to  wit,  on  the  6th  of  February  in  the  year  lasl  aforesaid, 

paid  to  the  plaintiff,  who  then  accepted    from  him,  the    lull  an it   of    the  said  second 

payment  of  the  said  annuity  and   of  all  moneys  payable  in  reaped    of  the  same;  and 
that  no  other  instalment  of  the  said  annuity  of  1001.  had  become  due  and  payable 

under  or  by  virtue  of  t  he  said  com  lit  ion,  at  any  I  line  before  tie   com neeiucnt  of  the 

action  ;  and  that  no  sum  of  money  whatever,  at  the  tunc  oi  the  commencement  of  the 

action,  was  due  or  owing   from   the  defendant   to  the  plaint  ill',  for  or  In  respect    of   any 

part  of  the  said  annuity  of  1001.,  or  of  any  interest  in  respect  thereof:     verification. 
The  plaintiff  joined  issue  on  the  first  plea,  and  demurred  specially  to  the  second 

and  third. 
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The  causes  of  demurrer  assigned,  as  to  the  second  plea,  were  as  follows: — That 
the  same  plea  does  neither  by  a  traverse,  nor  by  a  good  and  sufficient  confession 
and  avoidance,  contain  any  answer  to  the  material  allegations  of  the  declaration  ;  that 
the  plea,  professing  to  set  up  and  rely  upon  the  alleged  non-compliance  by  the  plaintiff 
with  the  statutable  regulation  set  forth  and  referred  to  in  the  same  plea,  does  not 
allege  or  shew  to  [765]  the  court  any  facts  or  circumstances  enabling  the  court 
sufficiently,  or  in  any  manner,  to  find,  adjudge,  or  determine  that  the  writing  obligatory 
in  the  said  declaration  mentioned  did  require  inrolment;  that  the  defendant,  having 
admitted  the  fact  of  the  said  bond  and  condition  being  made  upon  the  consideration 
and  under  the  circumstances  in  the  recitals  to  the  said  condition  and  in  the  said 
condition  mentioned,  has  estopped  and  precluded  himself  from  successfully  contending 
that  any  memorial  of  the  same  bond  and  condition  was  by  law  required  to  be  inrolled 
in  the  high  court  of  Chancery  ;  that  the  pecuniary  consideration  mentioned  and  set 
forth  in  the  same  plea,  is  not  such  pecuniary  consideration  as  was  contemplated  by 
the  statute  ;  that,  if  the  bond  declared  on  was  in  reality  a  bond  requiring  inrolment 
within  the  statute,  the  defendant  ought  to  have  shewn  the  fact  clearly,  which  he  has 
wholly  failed  to  do;  and,  for  any  thing  that  appears  on  the  face  of  the  plea,  the  bond 
is  not  within  the  statute  ;  that  the  plea  seeks  to  raise  a  mere  question  of  law  for  trial 
by  a  jury  ;  that  no  single,  certain,  or  material  issue  can  be  taken  by  the  plaintiff  upon 
the  said  plea  ;  and  that  it  is  calculated  needlessly  to  perplex,  embarrass,  and  prejudice 
the  plaintiff  in  his  replication,  and  is  in  other  respects  too  vague,  general,  and 
insufficient. 

The  causes  of  demurrer  assigned  as  to  the  third  plea  were — that  the  same  plea 
does  neither  traverse,  nor  sufficiently  confess  and  avoid,  the  material  allegations  of  the 
declaration ;  that  the  plea  is  ambiguous  ;  that  it  is  impossible,  as  the  plea  stands,  to 
know  or  determine  whether  the  defendant  thereby  admits  or  denies  a  breach  of  the 
condition  of  the  said  writing  obligatory ;  that,  if  the  defendant  means  to  contend  that 
the  condition  of  the  said  writing  obligatory  has  been  duly  performed,  by  reason  of 
the  facts  and  circumstances  detailed  in  such  plea,  the  plea  is  repugnant  and  contradictory 
upon  the  [766]  face  of  it,  by  admitting  in  terms  that  the  payment  of  the  second  half- 
yearly  payment  of  the  said  annuity  or  yearly  sum  of  1001.  in  the  condition  mentioned 
did  not  take  place  until  after  the  same  had  become  due,  and  the  plea  indirectly,  if 
nut   in  direct  terms,  admits  that  two  of  the  said  half-yearly  payments  had  been  made 
before  the  commencement  of  the  action  :  that  the  plea  does  not  sufficiently  exclude  all 
possibility  of  a  breach  of  the  condition,  but,  on  the  contrary  thereof,  that  it  is  consistent 
with  every  averment  in  the  plea  that  the  said  condition  has  been  broken  ;  that  the 
defendant  has  in  and  by  his  said  plea  treated  the  bond  and  condition  as  if  it  was 
necessary  that  the  demand  of  payment  therein  mentioned  and  referred  to,  should  have 
been  made  within  the  twenty-eight  days  in  the  condition  mentioned,  whereas  demand 
of  payment  made  at  any  time,  and  whether  before  or  after  the  expiration  of  the  said 
twenty-eight  days,  might  work  a  forfeiture  of  the  said  writing  obligatory,  and  it  is 
not  denied  that  a  demand  of  payment  was  made  before  the  commencement,  or  after 
the  end,  of  the  said  period  of  twenty-eight  days,  as  it  ought  to  have  been ;  that  the 
plea  is  not  a  good  and  formal  plea  of  solvit  ad  diem  or  of  solvit  post  diem  ;  that  it  is 
admitted,  by  the  very  language  of  the  plea,  that  the  money  was  not  paid  until  after 
the  day  appointed  for  payment  thereof  had  passed,  and  yet,  as  a  plea  of  solvit  post 
diem,  the  plea  is  bad,  inasmuch  as  the  writing  obligatory  declared  upon,  is  not  a  bond 
within  the  statute  4  Anne,  c.  16,  and,  at  common  law,  a  plea  of  payment  after  the 
day  is  bad  ;  that,  supposing  the  said  writing  obligatory  to  be  a  bond  within  the  said 
statute  of  4  Anne,  c.  16,  that  statute  only  enables  the  defendant  to  plead  a  payment 
not  made  strictly  according  to  the  condition  or  defeasance,  where  the  obligor  shall, 
before  the  action  brought,  have  paid  the  principal  and  interest  due  by  the  condition  ; 
that,  as  a  plea  of  solvit  post  diem,  under  the  authority  of  the  last-[767]-mentioned 
statute,  the  same  is  bad,  inasmuch  as  it  is  pleaded  to  part  only  of  the  cause  of  action 
in  the  declaration  mentioned  ;  that  the  defendant  hath  not  shewn  to  the  court  whether 
or  not  he  was  in  a  position  to  avail  himself  of  the  statute  of  Anne,  or  whether  he  aims 
at  doing  so ;  that,  if  by  the  plea  the  defendant  does  not  mean  to  confess  a  breach,  or 
to  admit  that  the  time  for  the  said  second  payment  of  the  said  annuity  had  arrived 
before  the  commencement  of  the  action,  the  plea  is  bad  in  substance,  as  well  as  form, 
in  pleading  a  payment  before  the  day  or  time  of  payment  had  arrived  ;  that  the  plea 
raises  a  mere  question  of  law  for  a  jury,  and  offers  no  single,  certain,  or  material  point 
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upon  which  issue  can  he  taken,  and  a  trial  had  ;  that  the  plea,  either  as  a  pica  of  soh  it 
ad  diem  is  had  ami  informal,  by  reason  of  its  not  having  been  in  terms  pleaded  as 
such,  or,  as  a  plea  of  solvil  post  diem,  is  defective  for  the  other  causes  above  in  that 
behalf  alleged  ;  that  the  plea  otters  for  the  trial  of  a  jury  an  issue  wholly  improper  to 
be  referred  to  such  a  tribunal,  and  is  ensnaring,  trick}*,  complex,  and  multifarious,  and 
is  calculated  needlessly  to  embarrass  and  prejudice  the  plaintiff  in  his  replication. 
The  defendant  joined  in  demurrer  (a). 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were — "That  the 
second  plea  neither  confesses  nor  avoids  the  matter  of  the  declaration;  that  the  plea 
admits  a  breach  of  the  condition  of  the  bond,  but  in  no  way  avoids  it;  that  the  bond 
declared  upon  is  not  a  bond  requiring  inrolment  within  the  53  G.  3,  c.  141  ;  that,  if 
it  did  require  inrolment,  the  defendant  should  have  shewn  it  by  his  plea;  that  the 
plea,  as  pleaded,  shews  clearly  that  no  inrolment  was  necessary  ;  that  the  plea  contains 
no  answer  to  the  action,  and  is  ill  pleaded  both  in  form  and  substance,  as  shewn  by 
the  causes  of  demurrer  ;  that  the  last  plea  neither  traverses  the  declaration  nor  confesses 
and  avoids  the  matter  thereof ;  that  the  plea  admits  breaches  of  the  condition,  without 
in  any  manner  avoiding  the  same;  that  the  plea  does  not  shew  upon  the  face  of  it, 
whether  it  is  meant  to  be  pleaded  as  a  plea  of  solvit  ad  diem  or  as  a  plea  of  solvit  post 
diem  ;  that,  if  it  be  intended  as  a  plea  of  solvit  ad  diem,  it  is  repugnant  and  contra- 
dictory on  the  face  of  it ;  that,  if  it  be  intended  as  a  plea  of  solvit  post  diem,  then  the 
plea  is  bad,  both  because  the  bond  declared  on  is  not  a  bond  within  the  4  Anne,  c.  16, 
and  because  the  plea  is  only  pleaded  to  part  of  the  cause  of  action  in  the  declaration 
mentioned  ;  and  that  the  plea  is  ambiguous  and  bad,  both  in  form  and  substance,  as  is 
shewn  by  the  causes  of  demurrer  assigned  thereto." 

The  points  marked  for  argument  on  the  part  of  the  defendant  were — "That  the 
second  plea  is  a  good  plea  in  confession  and  avoidance;  that  it  sufficiently  avoids  the 
breach  of  the  bond  thereby  admitted  ;  that  the  bond  in  the  declaration  mentioned  is 
one  requiring  inrolment,  within  the  53  Gr.  3,  c.  141,  and  that  this  appears  on  the  face 
of  the  plea;  that  the  second  plea  contains  a  good  answer  to  the  action,  and  is  well 
pleaded  both  in  form  and  substance;  that  the  last  plea  is  a  good  plea  in  confession 
and  avoidance  ;  that  it  avoids  the  breaches  of  the  condition  thereby  admitted ;  and 
that  it  is  well  pleaded  both  in  form  and  substance." 

The  case  was  before  the  court  on  a  former  occasion,  when  the  second  plea  was  the 
same  as  it  now  appeals,  and  the  third  was  as  follows — "that  the  defendant,  after  the 
making  of  the  said  writing  obligatory,  and  before  the  commencement  of  this  suit,  to 
wit,  on,  See.,  paid  to  the  plaintiff  all  and  every  the  sums  of  money  which  had  at  any 
time  before  then  become  due  and  owing  upon  or  by  virtue  of  the  said  writing  obli 
gatorv  and  the  condition  thereof,  after  each  of  the  said  several  respective  sums  of 
money  became  and  were  due  and  owing  under  and  by  virtue  of  the  said  writing 
obligatory  and  the  condition  thereof" — verification. 

The  causes  of  demurrer  as  to  the  second  pica  were  the   same  as   on   this   occasion; 

and,  as  to  the  third,  amongst  others,  "thai  the  condition  being  in  the  alternative,  Eor 
payment  of  the  annual  sum  of  1001.,  or  of  the  debt  of  20001.,  in  the  recitals  of  the 
condition  mentioned,  the  defendant  should  have  set  forth  and  shewn  with  certainty 
which  of  the  said  alternatives  he  had  performed  ;"  and  "that  the  statute  4  Anne,  c.  1  'i, 
only  enables  the  defendant  to  plead  a  payment  not  made  strictly  according  bo  the 
condition  or  defeasance,  where  the  obligor  shall,  before  the  action  brought,  have  paid 
the  principal  and  interest  due  by  the  said  condition;  and  thai  the  defendant  had 
averred  no  facts  sufficient  to  enable  the  court  to  decide  whether  or  nol  he,  the  defen 
dant,  was  in  fact  and  in  Law  in  a  position  to  avail  hi  nisei  i  ot  i  hat     tatute,  or  whethei 

he  aimed  at  so  doing  in  pleading  to  I  he  aet  ion." 

Manning,  Nerjt.,  in  support  of  I  he  demurrer  to  the  second  pica,  coiit ended  that  the 
bond  was  nol  an  anniiil  v  bond  within  the  statutes  citing  Blake  V.  Atte\  oil,  "'  1 1.  &  C. 
875,  1  D.  &  b'.  549,  Carta  r.  Smith,  6  X.  &  M.  180,  Cumberland  v.  Kelley,  3  B.  cS  Ad 
602,  and  Frost  v.  Frost,  ■'•  1!.  S  Ad.  612,  n.     A.s  to  the  third  plea,  he  submitted  that 

the  case  was  not   within    the    I   Ann.  C.    16,  B,    12,  the    plea    not    alleging   payment   of   all 

that  was  due  under  the  condition  of  bhe  bond, 

Byles,  Serjt.,  contra,  after  referring  to  WyUu  v.  Wilkes,  '_'  Dough  519,  and  Hi 
son  v.  Wyatt,  I  Dowl.  Si  L.  668,  elected  to  amend  generally. 

The  defendant  amended  the  second  pica;  but  he  left  the  third  plea  as  it  was,  and 
had  the  advantage  of  a  second  argument  as  to  the  validity  ot  that  plea. 

C.  P.  XIIL— 24* 
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[768]  Manning,  Serjt.  (with  whom  was  Sir  T.  Wilde,  Serjt.)  in  support  of  the 
demurrers.  This  is  not  a  grant  of  an  annuity  within  the  statutes  17  (4.  3,  c.  26,  and 
53  Gr.  •">,  [769]  c.  141,  which,  being  in  pari  materia,  are  to  be  construed  together.  It 
clearly  is  not  within  the  mischief  contemplated  by  the  earlier  of  those  statutes,  which 
recites  "  that  the  pernicious  practice  of  raising  money  by  the  sale  of  life-annuities  hath 
of  late  years  greatly  increased,  and  is  much  promoted  by  the  secrecy  with  which  such 
transactions  are  conducted."  No  writ  of  annuity  would  lie  here.  This  is  simply  the 
case  of  an  agreement  by  a  creditor  to  forego  his  claim  against  his  debtor,  provided  the 
latter  shall  punctually  pay  interest  upon  the  amount  of  the  debt  half-yearly  during 
the  joint  lives  of  the  creditor  and  his  wife,  and  the  life  of  the  survivor  ;  with  a  proviso, 
that,  in  case  of  default,  the  principal  shall  become  presently  payable.  That,  of  itself, 
is  totally  destructive  of  the  foundation  upon  which  the  second  plea  rests ;  for,  an 
annuity  can  only  be  where  the  principal  is  irrevocably  gone,  and  is  to  be  compensated 
by  periodical  payments :  Wmter  v.  Mouseley  (2  B.  &  Aid.  802).  But,  supposing  this 
to  be  an  annuity,  it  clearly  is  not  an  annuity  granted  for  a  pecuniary  consideration, 
within  the  53  G.  3,  c.  141.  In  Blake  v.  Attersoll  (2  B.  &  C.  875,  4  D.  &  R.  549),  a 
father,  by  the  terms  of  a  marriage-settlement,  covenanted  to  settle  a  sum  of  10,0001. 
upon  his  daughter,  in  trust  to  pay  the  interest  to  the  husband  during  his  life  :  the 
father  died  without  having  paid  the  principal  money  to  the  trustees  :  and  the  husband 
[770]  having  agreed  with  the  executors  to  accept  50001.  and  an  annuity  of  1251.  for 
life,  in  lieu  of  the  10,0001.  :  it  was  held  that  such  annuity  did  not  require  inrolment. 
So,  in  Keats  v.  Hick  (4  B.  &  C.  69,  6  D.  &  R.  68,  5  J.  B.  Moore,  629),  it  was  held 
that  an  annuity-bond  given  in  consideration  of  natural  love  and  affection,  by  a  son  to 
his  mother,  and  for  making  some  provision  for  her  support  and  maintenance,  did  not 
require  to  be  registered  under  the  17  (4.  3,  c.  26,  although  it  appeared  that  the  grantee 
sold  her  trade,  and  gave  the  money  arising  therefrom,  with  other  money,  to  her  son, 
for  the  purpose  of  establishing  him  in  business.  In  Carter  v.  Smith  (6  N.  &  M.  480), 
a  deed  of  separation,  after  reciting  that  differences  subsisted  between  the  husband  and 
wife,  and  that  they  had  agreed  to  live  apart,  and  that  the  husband  had  agreed  to  give 
to  trustees  for  the  benefit  of  the  wife,  a  life-annuity  for  her  separate  maintenance, 
witnessed,  that,  in  consideration  of  10s.  paid  by  each  of  the  trustees  to  the  husband, 
and  of  the  covenants  thereinafter  contained,  the  husband  granted  to  the  trustees  a 
life-annuity  of  2001.  for  the  benefit  of  the  wife :  the  deed,  amongst  other  covenants, 
contained  one  by  the  trustees  to  indemnify  the  husband  from  the  debts  of  the  wife : 
and  it  was  held  that  this  deed  did  not  require  inrolment  under  the  53  G.  3,  c.  141,  s.  2. 
[Maule,  J.  It  would  be  extremely  difficult  to  describe  the  consideration  given  for  this 
annuity, — as  it  is  called, — under  the  column  of  the  memorial  headed  "  Consideration, 
and  how  paid.'']  It  would  be  absolutely  impossible.  In  Cumberland  v.  Kelley  (3  B.  & 
Ad.  602),  in  the  absence  of  fraud,  it  was  held  that  the  grant  of  an  annuity,  in  con- 
sideration of  a  transfer  of  government  stock  from  the  grantee  to  the  grantor,  need  not 
be  registered  under  the  17  (4.  3,  e.  26  :  and  Parke  J.  said:  "On  these  pleadings  we 
must  intend  that  the  annuity  deed  was  of  a  kind  not  requiring  inrolment,  for  that  the 
granting  of  the  annuity  was,  on  the  part  of  the  [771]  grantor,  a  bona  fide  purchase  of 
3331.  three  per  cent,  consols.  If  his  object  had,  in  fact,  been  to  raise  money,  the  case 
might  have  been  different ;  but  that  does  not  appear.  The  term  '  pecuniary  con- 
sideration '  in  sect.  8  of  the  statute,  is  sufficiently  explained,  by  ( 'respigny  v.  Witti  noom 
(4  T.  R.  790),  to  mean  money,  or  such  securities  for  money  as  bills  or  notes  ;  and  that 
construction  is  supported  by  Hutton  v.  Lewis  (5  T.  R.  639),  and  Horn  v.  Horn  (7  East. 
529,  3  J.  P.  Smith,  522),  and  the  cases,  upon  the  subsequent  annuity  act,  of  Jam 
James  (2  Bro.  &  B.  702,  5  J.  B.  Moore,  479),  and  Tetley  v.  Tetley  (4  Bingh.  214,  12 
J.  B.  Moore,  441).  Upon  these  pleadings,  the  present  case  is  not  distinguishable,  in 
principle,  from  those ;  and  therefore  I  think  the  deed  is  not  void  for  want  of  a 
memorial."  If  a  by -gone  debt  could  be  considered  as  a  pecuniary  consideration,  it  is 
difficult  to  conceive  why  a  transfer  of  stock,  which  is  a  debt(;/)  due  from  the  state  to 
the  individual  holder,  should  not  likewise  be  so.  Frost  v.  Frost  (3  B.  &.  Ad.  612,  n.), 
however,  is  expressly  in  point.  There,  A.  being  indebted  to  B.,  it  was  agreed  between 
them,  that,  in  lieu  of  payment  of  this  amount  due,  A.  should,  by  bond,  secure  the 
payment  of  an  annuity  to  B.'s  widow,  after  his  decease,  during  the  joint  lives  of  A. 

(tj)  The  payment  of  which  is  deferred  so  long  as  the  state  chooses  to  pay  the 
interest. 
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and  the  widow:  I!.  died  in  1825,  and,  in  L828,  A.  executed  an  annuity  deed  pursuant 
to  the  agreement:  and  it  was  held  that  the  deed  did  not  require  inrolment  under  the 
53  S.  3,  e.  Ml. 

The  12th  section  of  the  statute  1  Ann.  e.  Ill,  enacts,  that  "where  any  action  of 
debt  shall  he  brought  upon  any  single  bill,  or  where  action  of  debt,  or  scire  facias, 
shall  he  brought  upon  any  judgment,  if  the  defendant  hath  paid  the  money  due  upon 
such  bill  or  judgment,  such  payment  shall  and  maybe  pleaded  in  liar  of  such  [772] 

acti i-  suit  ;  and,  where  an  action  of  debt  is   brought  upon  any  bond  which  hath  a 

condition  or  defeazance  to  make  void  the  same  upon  payment  of  a  lesser  sum  at  a  day 
or  place  certain,  if  the  obligor,  his  heirs,  executors,  or  administrators,  have  before 
action  brought,  paid  to  the  obligee,  his  executors  or  administrators,  the  principal  and 
interest  due  by  the  defeazance  or  condition  of  such  bond,  though  such  payment  was 
not  made  strictly  according  to  the  condition  or  defeazance,  yet  it  shall  and  may  never- 
theless be  pleaded  in  bar  of  such  action,  and  shall  be  as  effectual  a  bar  thereof  as  if 
the  money  had  been  paid  at  the  day  and  place  according  to  the  condition  or  defeaz 
ancc,  and  had  been  so  pleaded."  The  object  of  the  legislature  evidently  was,  to  meet 
the  case  of  an  ordinary  money  bond,  with  a  penalty,  conditioned  for  the  payment  of 
a  lesser  sum  on  a  day  certain  :  it  contemplates  the  case  of  a  payment  that  shall  be  a 
complete  answer  to  the  demand  a  complete  satisfaction  and  discharge  of  the  security 
sued  upon.  Now,  here,  it  is  not  pretended  that  the  principal  has  been  paid,  or  that 
all  the  interest  has  been  paid  according  to  the  condition.  The  bond  is  conditioned 
for  the  |ki\  incut  of  interest  upon  the  20001.,  at  51.  per  cent.,  half-yearly  during  the 
lives  of  the  obligee  and  his  wife  :  and  is  to  be  in  full  force,  and  the  debt  is  to  revive, 
in  case  of  failure  in  payment  of  any  part  of  the  interest  for  twenty-eight  days  next 
after  each  half  yearly  payment  shall  have  become  due,  ami  shall  have  been  demanded. 
In  order  to  render  the  obligor  liable  to  pay  the  principal  sum,  on  default  in  payment 
of  interest,  it  was  not  necessary  that  it  should  have  been  demanded  within  the  twenty- 
eight  days:  ami   the   [ilea  does   not   negative  a  demand    after   the    expiration    of    the 

twenty-eight  days.      All  conditions  are  to  lie  construed  strictly,  as  against  tl bligor  : 

it  is  for  him  to  malic  out  a  good  defence  in  point  of  law,  and  a  good  compliance  in 
point  of  fact  with  the  terms  of  the  [773]  defeazance.  The  plea  is  clearly  bad,  in 
substance  and  in  form. 

Byles,  Serjt.,  contra.  This  ease  is  within  the  very  mischief  the  annuity  aits  were 
framed  to  prevent,  This  is,  in  effect,  if  not  in  terms,  a  grant  of  an  annuity:  ami  it 
is  no  objection  that  the  consideration  is  a  by-gone  debt  ;  Shim  v.  Webb  (1  T.  R.  732) 
Ex  parte  Fallon  (5  T,  R.  283);  Kelfe  v.  Ambrosse  (7  T.  R.  551).  In  Ex  pwrte  Fallon, 
Lord  Kcnyou  said:  "The  great  mischief  intended  to  be  provided  against  by  the 
legislature  in  this  act  (17  G.  3,  c.  26,  s.  3)  "was,  the  fraud  and  circumvention  of  those 
who  took  advantage  of  the  necessities  of  distressed  persons  desirous  of  taking  up 

money  upon  a lit  ic,  l.y  putting  oil'  goods  upon  I  lie  latter  at  their  own  price,  instead 

of  money  ;  which  goods  they  were  afterwards  to  dispose  of  at  considerable  loss.  For 
this  reason,  the  legislature  required  that   the  consideration  should  he  in  money,  and 

not  in  goods,     lint   it   is  not  necessary,  nor  wis  it  r\ry  intended,  that  the  l icy  should 

he  actually  told  down  at  tin'  tunc  of  the  grant."     Ami  in  AW/,'  \.  Ambrosse,  it  was 

held  thai  n ly  lent  and  paid  at  different  times,  for  the  education  and  advancement 

of  the  defendant,  is  a  good  consideration  for  the  grant  oi  an  annuity  within  the 
17  G.  3,  c.  26,  s.  3.      And  the  same  learned  judge  said ;  "The  legislature  did  not. 

intend  to  prohibit  a.  debtor  granting  an  annuity  for  a  dclil  fairly  and  honestly  oon 
tracted,  winch  the  debtor,  perhaps,  may  have  no  means  of  paying  but  by  granting  an 
annuity."  And  Ashhurst  J.  said :  "Tin-  act  "i  parliament  was  made  foi  the  protec 
lion  of  necessitous  persons ;  but  it  was  never  meant  to  extend  loan  annuity  granted 

for  a  fair  and  honest  con  ideration.      The  legislate ly  intended  to  prohibit   the 

granting  oi  annuities  in  consideration  ol  goods,  sold  at  an  advanced  price,  in  [774] 
itead  "i  money:  hut,  where  an  annuity  Is  granted  for  a  money  consideration,  it  is  not 
nece    ai\  ihat  ihei uy  should  be  paid  down  at  the  instant. '     [Cresswell,  J.    What 

is  I  lie  purchase  n y  t  he  grantor  gels  as  the  consideration  for  1 1  lis  annuity  !|      20001. 

1  re  jwell,  J.     No.     All  he  gets  is,  the  forbearance  of  a  debt  of  20001.]     Thai  clearly 
is  a  pecuniary  consideration  within  the  mischief  which  the  annuity  acts  w lac  intended 

to  meet.     [Maule,  J.     You  seem  to  assume  that  a  s payable  annually  is  an  annuity. 

VThere  do  you  find  Buoh  a  definiti I  an  annuity  .']     "An  annuity  is  a  yearbj  pay 

men!  of  a  certain  sum  of   money  granted  to  another  in   lei',  lor   life  or  yeai  i,  i  h  uging 
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the  person  of  the  grantor  only  :  "  Co.  Litt.  144  b.  So,  in  Fitzherbert's  Natura  Brevium 
(page  151,  A.),  it  is  said  :  "  A  writ  of  annuity  lieth  where  a  man  granteth  unto  another 
a  yearly  rent  for  lift',  or  for  years,  or  in  fee,  out  of  his  lands,  or  out  of  his  coffers,  or 
to  receive  from  his  person,  yearly  at  a  certain  day."  Covenant  would  lie  upon  this 
bond  :  Comyns's  Digest  (title  Covenant  (A.  2),  citing  Ca.  Ch.  294). 

As  to  the  third  plea — the  statute  4  Ann.  c.  16,  is  clearly  applicable  to  annuity- 
bonds.  In  Bridges  v.  Williamson  (2  Sfcra.  814)  and  Bonafous  v.  Rybot  (3  Burr.  1370) 
bonds  for  payment  of  money  by  instalments,  were  held  to  be  within  sect,  13(e).  In 
the  latter  case  Lord  Mansfield  says  :  "  This  act  of  parliament  reforms  in  some  instances 
an  erroneous  course  of  proceeding  in  the  courts  of  law  and  equity,  which  ought  never 
to  have  prevailed,  and  which  the  [775]  courts  themselves  might,  and  ought  to,  have 
remedied,  but  did  not.  Therefore,  it  should  not  only  have  the  most  liberal  construc- 
tion, but  the  courts  ought  to  exercise  their  own  authority  to  extend  the  spirit  and 
reason  of  this  parliamentary  interposition  '  for  the  easier,  speedier,  and  better  advance- 
ment of  justice,  to  cases  not  mentioned  in  the  act.''  The  same  learned  judge,  in 
Wyllie  v.  Wilkes(2  Dougl.  519)  says:  "This  is  a  remedial  law  ;  and,  if  a  rase  is  within 
the  mischief,  the  remedy  ought  to  extend  to  it.  I  should  have  thought,  therefore, 
that  payment  after  the  day  might  be  pleaded  to  an  action  on  an  annuity-bond.  In 
the  case  of  Webster  v.  Bavmaster  (2  Dougl.  .'!!>.">!, — as  far  as  it  was  necessary  to  consider 
the  point, — we  were  all  inclined  to  think,  that,  even  without  an  express  agreement  to 
give  further  time,  the  receipt  of  the  money  after  the  day,  would  have  been  sufficient." 
[Tindal,  C.  J.  Is  this  a  bond  for  payment  of  money  by  instalments!  And,  if  it  is, 
does  the  case  necessarily  fall  within  the  twelfth  section  of  the  statute,  because  it  may 
be  within  the  thirteenth.-]  The  bond  is  for  payment  of  certain  sums  of  money 
periodically  :  it  makes  no  difference  that  those  sums  are  called  interest.  The  thirteenth 
section  may  well  lie  used  for  the  purpose  of  explaining  the  meaning  of  the  twelfth. 
[Tindal,  C.  J.  The  twelfth  section  says  that  a  payment  after  the  day.  must  be  a 
payment  of  principal  and  interest.  Is  this  a  plea  of  payment  of  principal  and  interest  !] 
The  words  of  the  act  are,  "principal  and  interest  due."  Here,  the  plea  alleges  that 
all  that  was  due  for  interest,  has  been  paid.  [Cresswell,  J.  The  lesser  sum,  con- 
templated by  the  act,  is  principal,  not  interest.  Maule,  J.  I  do  not  see  how  the 
defendant  can  bring  himself  within  the  statute  of  Anne,  without  shewing  payment  of 
the  20001.]  The  2000L  were  not  due  until  default  in  payment  of  the  [776]  interest 
for  twenty-eight  days,  and  demand  made.  [Maule,  J.  The  payment  is  to  be  made 
within  twenty-eight  days,  whether  demanded  or  not.  It  is  essential  to  the  construc- 
tion you  are  seeking  to  put  upon  the  condition,  that  the  20001.  is  a  penalty.]  It  is 
in  the  nature  of  a  penalty.  In  Hodgkmson  v.  Wyatt  (1  I  >.  &  L.  668),  it  was  held  that 
the  4  Ann.  c.  l(i,  s.  12,  applies  to  cases  where  payment-  of  interest  are  made  after  the 
days  appointed,  as  well  as  to  payments  of  principal. 

Manning,  Serjt.,  was  heard  in  reply. 

Cur.  adv.  vult. 

TlNDAL,  C.  J.  I  am  of  opinion  that  the  contract  stated  in  the  condition  of  the 
bond  declared  on  in  this  case,  is  not  a  grant  of  an  annuity  within  the  statutes,  and, 
therefore,  that  no  memorial  was  required  to  be  inrolled  :  the  plaintiff,  consequently,  is 
entitled  to  judgment  on  the  second  plea.  We  have  no  right  to  take  into  our  con- 
sideration any  extrinsic  circumstances,  for  the  purpose  of  putting  a  different  construc- 
tion upon  the  contract  of  the  parties  from  that  which  upon  the  face  of  it  belongs 
to  it.  It  is  sufficient  to  advert  to  the  recital  of  the  agreement  in  the  condition, 
which  is,  that  the  defendant  was  indebted  to  the  plaintiff  in  20001.,  and  that  the 
plaintiff  had,  at  the  request  of  the  defendant,  agreed  to  accept  and  take  from  the 
defendant,  interest  for  the  same  at  the  rate  of  51.  per  cent,  per  annum,  payable  during 
the  lives  of  the  plaintiff  and  his  wife,  at  such  times  and  in  such  manner  as  therein- 
after mentioned,  in  full  satisfaction  and  discharge  of  the  said  debt  of  2000k,  provided 

(e)  Which  enacts,  s.  13,  "that,  if  at  any  time  pending  an  action  upon  any  such 
bond  with  a  penalty,  the  defendant  shall  bring  into  the  court  where  the  action  shall 
be  depending,  all  the  principal  money  and  interest  due  on  such  bond,  and  also  all  such 

costs  as  have  been  expended  in  any  suit  or  suits  in  law  or  equity,  upon  such  b 1, 

the  said  money  so  brought  in,  shall  be  deemed  and  taken  to  be  in  full  satisfaction  and 
discharge  of  the  said  bond  ;  and  the  court  shall  and  may  give  judgment  to  discharge 
every  such  defendant,  of  and  from  the  same,  accordingly.' 
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the  same  were  regularly  paid.  There  was  probably  some  relationship  between  the 
parties ;  ami  the  obligee  was  content,  provided  he  received  the  interest  [777] 
regularly,  to  forego  the  principal.  By  the  contract,  the  obligor,  who  before  was 
liable  for  20001.  and  interest,  gets  a  condonation  of  the  principal  upon  condition 
that  he  regularly  pays  the  interest.  How  can  that  be  called  a  grant  of  an  annuity  1 
It  certainly  is  a  contract  that  is  immeasurably  distant  from  those  which  it  was  the 
object  of  the  annuity  acts  to  provide  for.  In  the  case  of  an  annuity,  the  money 
advanced  is  irrecoverably  gone  ;  nothing  is  forthcoming  to  the  grantee  but  the 
stipulated  annual  payments.  That  is  not  the  case  here:  lor,  the  agreement  is,  that, 
if  the  interest,  or  any  part  thereof,  shall  remain  unpaid  for  the  space  of  twenty-eight 
days,  demand  thereof  having  been  made,  the  bond  shall  remain  in  force.  Winter  v. 
Mouseley  (2  1!.  .V  AM.  802)  seems  to  be  an  authority  to  shew  that  this  is  not  an 
annuity  within  the  meaning  of  the  statutes.  If  it  were  necessary  to  go  further,  there 
is  the  difficulty— that  lias  been  adverted  to  by  my  brother  Maule, — of  tilling  up  the 
column  in  the  memorial  that  is  headed  "  consideration,  and  how  paid."  Admitting, 
for  the  sake  of  argument,  that  an  annuity  granted  for  a  by-gone  consideration  may 
require  enrolment,  at  least  it  must  be  such  a  debt  as  may  be  accurately  described. 
For  these  reasons  I  am  of  opinion  that  this  is  not  an  annuity  within  the  statutes 
17  (J.  •".,  e.  26,  and  53  G.  3,  c.  141.  As  to  the  third  plea, — which  is,  in  substance, 
solvit  ad  diem  as  to  one  payment,  and  solvit  post  diem  as  to  the  other, — it  appears  to 
me  that  the  defendant  has  not  inserted  therein  sufficient  to  bring  it  within  the  statute 
I  Ann.  c.  16.  It  is  quite  consistent  with  the  plea  that  the  money  was  demanded 
before  the  payment  was  made  ;  and  therefore  the  plea  does  not  negative  that  the 
defendant  had  become  liable  for  the  20001.  ;  and  the  statute  does  not  authorise  a  pay- 
ment post  diem,  unless  all  is  paid  that  has  become  [778]  due.  Upon  this  plea  also,  I 
think  the  plaintiff  is  entitled  to  judgment. 

Cot/niAN,  J.  I  am  far  from  saying  that  there  might  not  be  a  bond  in  the  present 
form,  within  the  annuity  acts.  But  this  is  a  transaction  of  a  nature  totally  different 
from  those  contemplated  by  those  acts.  Here  there  was  no  advance  of  money  at  all. 
1  have  great  doubts  as  to  whether  an  annuity  granted  for  a  by-gone  consideration  is, 
in  any  case,  within  the  statutes.  Kelfe  v.  Ambrosse  (7  T.  R.  551),  where  the  point 
arose,  cannot  be  considered  to  have  decided  it.  Ash  hurst,  .1.,  seems  to  have  been  of 
the  opinion  to  which  I  incline  :  for,  he  says  :  "  This  act  of  parliament"  (17  G.  3,  c.  26) 
"  was  made  for  the  protection  of  necessitous  persons  ;  but  it  was  never  meant  to  extend 
to  an  annuity  granted  for  a  fair  and  honest  consideration.  The  legislature  only 
intended  to  prohibit  the  granting  of  annuities  in  consideration  of  goods  sold  at  an 
advanced  price  instead  of  money  ;  but,  where  an  annuity  is  granted  for  a  money  con- 
sideration, it  is  not  necessary  that  the  money  should  lie  paid  down  at  the  instant." 
Independently,  however,  of  that,  looking  at  the  Condition  of  this  bond,  it  amounts  to 
nothing  more  than  this,  that,  in  consideration  of  the  due  payment  of  the  interest,  the 
obligee  consents  to  forego  the  principal  debt.  It  appears  to  me  that  that  is  not  such 
a  grant  of  an  annuity  as  requires  inroliiient.  As  to  the  question  upon  the  statute  of 
Anne,  it  will  be  proper  to  advert  to  the  observation  reported  to  have  been  made  by 
Patteson,  J.,  in  Hodgkinsan  v.  Wyatt  (1  l>.  &  L.  668) ;  for,  if  the  defendant  in  this  ease 
meant    to  avail  himself   of   that  statute,  he  should  have  pleaded  payment  of  the  20001, 

The  proviso  for  payment  of  I  hat  sum,  is  not  in  the  nature  of  a  penalty,  but  is  a  clause 
introduced  merely  [779]  for  the  purpose  of  preventing  the  obligor  from  praying  in 
aid  the  payments,  made  on  account  of  interest,  in  reduction  of  the  principal. 

Maule,  J.     1  also  am  of  opinion  thai  the  plaintiff  is  entitled  to  judgment  upon 

both  pleas.  This  is  an  action  of  debt  on  a  I  mud,  I  he  condition  of  which  is  set  mil  on 
Oyer.  It  appears  that  I  he  transaction  was  of  this  description:  The  defendant  being 
indebted  to  the  plaintiff  in  the  sum  of  20001.,  the  latter  agreed  to  forbear  to  demand 
payment  so  long  as  the  former  should  punctually  make  the  half  yearly  payments  of 
interest  thereby  reserved;  and,  further,  that,  if  the  obligor  continued  duly  to  pay 
such   interest    during  the   respective    lives  of  the   plaintiff  and    his   wile,  the   principal 

debt  should  be  altogether  remitted.     Such  being  the  nature  of  the  transaction,  the 

liist  question  is,  whether  il  amounts  to  a  grant  of  an  annuity  of  1001.  a  year  within 
the  statutes.  That  it  is  not,  in  terms,  a  grant  of  an  annuity,  is  clear  ;  though  1  agree, 
that,  if  it  were  so  in  substance,  it  would,  notwithstanding,  be  within  the  provisions 
regulating  dealings  of  that  description.  The  circumstance,  however,  of  the  transac 
tion  not  being  precisely  within  the  terms  of  the  annuity  acts,  renders  it    necessary  for 
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the  defendant  to  shew  that  it  is  clearly  within  the  mischief  which  those  acts  were 
designed  to  remedy.  The  mischief  contemplated  was,  the  making  of  improvident 
bargains  by  needy  persons,  in  order  to  raise  money  to  meet  present  necessities.  This 
transaction  is  as  far  removed  from  that  as  can  well  he  conceived.  There  was  a  previ- 
ously existing  debt  of  20001.  due  from  the  obligor.  He  contracts  to  do  nothing  that 
amounts  to  an  excessive  consideration  for  the  advantage  he  is  to  obtain.  He  was 
clearly  liable  for  the  20001.,  and,  if  there  had  been  a  demand  of  the  debt,  he  was  also 
liable  fur  interest.  The  creditor  agrees  not  to  call  for  the  principal  at  all,  provided 
[780]  the  interest  is  punctually  paid  during  his  own  and  his  wife's  lives.  In  substance 
and  effect,  therefore,  it  is  a  gift  to  the  defendant.  The  transaction  is  neither  within 
the  spirit  nor  the  words  of  the  annuity  acts  ;  and  consequently  the  objection  to  the 
first  plea  fails. 

As  to  the  second  plea — the  condition  of  the  bond  is,  that,  if  the  defendant  shall 
pay  501.  each  half  year,  anil  within  twenty  eight  days  next  after  the  same  shall 
become  payable,  the  bond  shall  not  be  put  in  force  at  all  ;  lint  that,  in  case  of  failure 
in  payment  of  all  or  any  part  of  the  said  interest,  for  the  space  of  twenty-eight  days 
ue\t  after  each  or  any  half-yearly  paymentof  such  interest  shall  become  due,  the  same 
having  been  demanded  by  note  in  writing  or  otherwise,  the  bond  is  to  remain  in  full 
force.  The  consideration  then  goes  on  to  state,  that,  "in  case  of  failure  in  making 
the  several  payments  aforesaid,  or  any  of  them,  within  the  respective  times  aforesaid, 
this  bond,  or  any  payment  or  payments  made  under  the  same,  shall  not  be  construed 
or  taken  as  a  discharge  of  the  said  debt  or  sum  of  20001.,  or  any  part  thereof,  but  the 
same  shall  forthwith,  and  immediately  after  such  default  shall  happen,  become  due  and 
payable."  If  there  is  a  demand  and  non-payment  for  twenty-eight  days,  the  bond  is 
to  remain  in  force  as  an  absolute  bond  for  20001.  In  order  to  make  a  good  defence, 
it  was  for  the  defendant  to  shew  that  such  a  state  of  things  had  not  arisen.  This  he 
has  not  done.  On  the  contrary,  the  plea  shews  that  the  alternative  provided  for  by 
the  condition  has  arisen  :  and,  in  order  to  make  it  a  good  plea  of  solvit  post  diem 
(supposing  the  statute  of  Anne  to  apply  at  all),  the  defendant  should  have  alleged  that 
he  paid  the  20001.     Not  having  done  so,  this  plea  likewise  is  bad. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  The  transaction  in  question 
is  clearly  not  within  the  [781]  annuity  acts.  Taking  the  bond  as  it  is  set  out,  it  is 
an  ordinary  money  bond,  the  condition  of  which,  reciting  that  the  obligor  is  indebted 
to  the  obligee  in  20001.  stipulates  for  the  payment  half-yearly  of  interest  thereon: 
there  is  nothing  to  shew  that  any  other  than  lawful  interest  is  stipulated  for.  It  is 
further  agreed,  that,  if  the  obligor  shall  duly  pay  the  interest  half-yearly  during  the 
lives  of  the  obligee  and  his  wife  and  the  life  of  the  survivor  of  them,  the  bond  shall 
be  void.  What  is  it,  then,  that  is  parted  with  as  the  consideration  for  the  annuity  ! 
There  was  a  pre-existing  debt.  Is  that  parted  with  I  Certainly  not.  The  creditor 
agrees  to  forbear  to  demand  the  debt,  provided  5  per  cent,  interest  is  regularly  paid 
each  half-year.  The  debt  is  not  cancelled  ;  it  is  to  revive  in  case  of  failure  on  the 
part  of  the  debtor  in  payment  of  the  interest  in  the  manner  stipulated  for  ;  and  the 
condition  expressly  provides,  that,  "in  case  of  failure  in  making  the  several  payments 
aforesaid,  or  any  of  them,  within  the  respective  times  aforesaid,  the  bond,  or  any  pay- 
ment or  payments  made  under  the  same,  shall  not  be  construed  or  taken  as  a  dis- 
charge of  the  said  debt  or  sum  of  20001.,  or  any  part  thereof,  but  the  same  shall  forth- 
with and  immediately  after  such  default  shall  happen,  become  due  and  payable  to  the 
obligee,  his  executors,"  Ac.  It  was  perhaps  necessary  to  introduce  that  clause,  to  make 
it  more  clear  that  the  half-yearly  payments  were  payments  of  interest  only.  This 
shews  that  the  original  debt  remains.  The  transaction,  therefore,  is  neither  within 
the  terms  nor  the  spirit  of  the  annuity  acts.  In  Cumberkmdv.  Kelley(3  B.  &  Ad.  602) 
there  are  strong  observations  by  Littledale,  J.,  and  Parke,  J.,  to  shew  the  inclination 
of  their  opinions  to  be,  that  a  by-gone  debt  cannot  properly  be  the  consideration  for 
the  grant  of  an  annuity  requiring  inrolment.  Independently,  [782]  however,  of  that 
question,  there  is  nothing  to  shew  that  this  transaction  was  in  fact  any  other  than 
upon  the  face  of  the  condition  it  purported  to  lie. 

As  to  the  other  point — the  defendant  seeks  to  avail  himself  of  the  statute  4  Ann. 
c.  16,  by  shewing  payment  of  the  second  half-year's  interest  after  the  expiration  of 
the  twenty-eight  days.  He  does  not,  however,  allege  payment  of  the  20001.  ;  and 
therefore  that  plea  affords  no  answer  to  the  action. 

Judgment  for  the  plaintiff. 
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To  a  count  by  A.  against  B.  for  goods  sold  and  delivered,  B.  pleaded,  as  to  41.,  parcel, 
&c,  that  on  a  certain  day,  a1  the  request  of  A.,  he  delivered  to  C.,  for  A.  certain 
goods  :  that  it  was  "then,"  to  wit,  on  the  day  and  year  aforesaid,  in  consideration 
thereof,  agreed  between  A.  and  B.  that  A.  should  accept  such  delivery  to  C.  in  full 
satisfaction  and  discharge  of  the  premises  as  to  the  41.,  &C,  and  that  A.  did  "  then  " 
accept  such  delivery  in  full  satisfaction  and  discharge: — Held,  on  special  demurrer 
for  ambiguity,  that  the  plea  was  had,  inasmuch  as  it  might  mean  either  that  the 
agreement  to  accept  the  delivery  of  the  goods  to  C.  in  satisfaction  took  place  at  the 
same  time  as  the  delivery,  or  at  a  subsequent  period. 

Assumpsit.  The  first  count  charged  the  defendants  with  refusing  to  accept  a 
quantity  of  wooden  blocks  for  paving,  pursuant  to  an  agreement.  The  second  count 
stated  that,  tin.-  defendants  were  indebted  to  the  plaintiff  in  20001.  for  the  price  and 
value  of  goods  sold  and  delivered  by  the  plaintiff  to  the  defendants  at  their  request  (a). 
Plea— as  to  41.,  parcel  of  the  moneys  in  the  second  count  mentioned,  Ac. —  that, 
after  the  making  of  the  promises  in  that  count  mentioned,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  4th  of  January,  1844,  the  defendants,  at  the  request 
and  by  the  direc-[783]-tion  of  the  plaintiff,  delivered  to  one  W.  Kerr,  for  the  plaintiff, 
a  large  quantity  of  paving  blocks,  to  wit,  10,000  paving  blocks,  being  parcel  of  the 
said  goods  and  chattels  in  the  second  count  mentioned  to  have  been  sold  and  delivered 
by  the  plaintiff  to  the  defendants,  and  it  was  then,  to  wit,  on  the  day  and  year  afore 
said,  and  before  the  commencement  of  the  suit,  in  consideration  thereof,  agreed  by 
ami  between  the  plaintiff  and  the  defendants,  that  the  plaintiff  should  accept  such 
delivery  to  the  said  YV.  Kerr  in  full  satisfaction  and  discharge  of  the  promises  in  the 
second  count  mentioned  as  to  the  said  sum  of  41.,  parcel,  Ac,  and  of  all  damages  by 
him  sustained  by  reason  of  the  non-performance  thereof;  and  that  the  plaintiff  did 
then  accept  such  delivery,  in  full  satisfaction  and  discharge  of  the  promises  and 
damages  aforesaid — verification. 

Special  demurrer,  assigning  for  causes,  "that  the  plea  neither  traverses,  nor 
sufficiently  avoids,  the  causes  of  action  to  which  it  is  pleaded  ;  that  it  is  not  averred, 
noi' doth  it  sufficiently  appeal',  iu  or  by  the  said  plea,,  how,  in  what  manner,  or  under 
what  circumstances,  the  defendant,  by  the  delivery  to  the  said  \V.  Kerr  of  the 
paving-blocks  therein  mentioned,  became  or  was  discharged  from  his  promises,  or  the 
causes  of  action,  therein  pleaded  to;  that  the  plea  doth  not  sufficiently  aver  or  shew, 
or,  if  it  does  aver  or  shew,  shews  only  by  argument  and  inference,  that  the  said  blocks 
were  delivered  by  the  defendants  to  the  said  \Y.  Kerr,  or  the  plaintiff,  in  accord  and 
satisfaction  of  the  promises  or  causes  of  action,  or  after  or  in  pursuance  of  the  alleged 
agreement,  or  what  connection,  if  any,  there  was  between  the  said  delivery  and 
agreement  ;  that  the  plea  does  not  aver,  or  state,  with  sufficient  certainty  any  con- 
sideration or  value  for  the  plaintiffs  entering  into  the  said  agreement,  or  that  the  said 
blocks  were  of  any  value  :  that  the  said  plea,  if  good  at  all,  is  only  good  as  a  round 
about  [784]  plea  of  accord  ami  satisfaction,  and  ought  to  have  followed  the  usual  and 
approved  form  of  such  a  plea,  by  stating  a  delivery  and  acceptance  in  satisfaction,  and 
it  savours  of  novel  and  strange  device,  ami  is  calculated  to  perplex  the  plaintiff  in 
replying  thereto." 

Joinder  in  demurrer. 

Channell,  Serjt.,  in  support  of  the  dei rer.     The  plea  in  question  is  not  a  plea 

of  accord  and  satisfaction  in  the  ordinary  form;  it  states  that  the  defendant  delivered 

the  goods  in  satisfaction,  but    it    does    not    g i    to   allege  that    t  he  pla  int  ill'  accept  ed 

them  in  satisfaction.     And,  the  plea  being  in  discharge,  the  plaintiff  could  not  reply 
de  injuria  ;   he   is  consequently  exposed    to  a  difficulty  to  which    he   ought    not    to   be 

subjected.     [Tindal,  ('.  J.    The  plea  slates  that  the  goods  were  delivered  to  Kerr  for 
the  plaintiff  and  at  his  request,  and  that  it  was  then,  that  is,  at  the  Bame  time,  agreed 

between  the   plaintiff  ami  defendant  thai    the  plaint  ill'  should  accept  BUCn   delivery  in 

satisfaction.     The  plaintiff  might  have  replied  that  he  did  not  accept   the  delivery  to 

Kei T  in  satisfaction.  |      If   the   plea  had    pursued    the  ordinary  form,  the  whole   might- 
have  been  put   iii  issue.     [Tindal,  ('.  .1.,  referred  to  Peytos's  cm  (.9  Co.  Rep.  80  b.), 

(a)  As  to  the  request,  sec  1  Mann.  A  Qr.  265(6),  12  M.  <S  \\ .  759. 
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where  the  rule  is  thus  laid  down  : — "The  best  and  most  secure  form  of  pleading  of 
an  accord,  is,  to  plead  it  by  way  of  satisfaction,  and  not  by  way  of  accord  ;  for,  if  he 
pleads  it  by  way  of  accord,  he  ought  to  plead  the  precise  execution  thereof  in  the 
whole,  and  if  he  fails  in  any  part  thereof,  his  plea  is  insufficient  ;  but  l>y  way  of  satis- 
faction he  shall  plead  no  more  than  that  the  defendant  paid  the  plaintiff  Gl.  10s.  in 
full  satisfaction  of  the  same  action,  which  the  plaintiff  received,  &6.  :  judgment,  if 
action.  And  this  is  well  approved  by  the  book  in  19  H.  6,  [785]  29  b."(M.  19  H.  6, 
fo.  29,  pi.  52),  "  in  a  writ  of  forger  of  false  deeds.  Markham,  Serjt.,  for  the  defendant, 
(taking)  by  protestation  that  he  did  not  forge,  for  plea  said  that  the  defendant  gave 
the  plaintiff  a  gallon  of  wine  in  satisfaction  of  the  action,  which  gallon  of  wine  the 
plaintiff  accepted,  &c  ;  judgment,  if  action.  And  then  Fortescue,  Serjt.,  of  counsel 
with  the  plaintiff:  It  is  no  plea,  unless  you  say  that  there  was  an  accord  betwixt  the 
plaintiff  and  defendant,  &&(}).  Newton,  the  Chief  Justice,  who  gave  the  rule  in  the 
case  :  It  is  the  best  pleading  as  Markham  has  pleaded,  in  my  opinion,  and  substantial 
enough  :  for,  if  he  has  given  the  plaintiff  a  gallon  of  wine  for  the  same  trespass,  which 
the  plaintiff  has  received,  what  would  you  then  I  &e.  Anil  afterwards  Fortescue 
denied  the  receipt  of  the  gallon  of  wine  in  satisfaction  of  that  trespass."]  The  plea 
should  have  stated  expressly,  or  by  necessary  implication,  that  the  goods  were  delivered 
and  accepted  in  satisfaction.  It  is,  at  all  events,  ambiguous  in  the  point  assigned  as 
a  ground  of  demurrer  ;  for,  the  word  "  then  "  may  refer  to  a  period  subsequent  to  the 
delivery  (c). 

Byles,  Serjt.,  contra.  The  plea  in  question  is  a  good  plea  in  satisfaction.  It 
alleges  that  the  goods  were  delivered  at  the  request  of  the  plaintiff,  that  it  was  agreed 
between  the  plaintiff  and  the  defendants  that  the  plaintiff  should  accept  such  delivery 
in  satisfaction,  and  that  the  plaintiff  did  then  accept  such  delivery  in  full  satisfaction 
and  discharge.  The  plea,  therefore,  has  all  the  elements  of  a  good  plea  of  accord,  in 
the  form  approved  by  Lord  Coke  in  Peytoe's  case.  [Cresswell,  J.  Consistently  with 
this  plea,  there  may  have  been  no  agreement  at  the  time  of  the  delivery  of  the  goods.] 
Nor  is  it  [786]  necessary  that  there  should  be.  The  plaintiff  is  under  no  such  difficulty 
as  to  his  replication  as  is  suggested  :  he  might  have  replied  that  there  was  no  delivery 
and  no  acceptance  is  satisfaction.  The  word  "then  "  means  contemporaneously,  which, 
in  Thornton  v.  Jenyns  (1  Mann.  &  Gr.  166,  1  Scott,  X.  K.  52),  was  held  to  be  the  fair 
and  reasonable  construction  of  the  word.  [Maule,  J.  That  was  on  general  demurrer: 
here,  however,  the  ambiguity  is  stated  as  a  cause  of  special  demurrer.]  It  is  usual  in 
pleading,  where  reference  is  intended  to  be  made  to  something  subsequent,  to  allege 
it  to  have  occurred  "afterwards.''  The  word  "then"  is  insensible  unless  it  points  to 
something  contemporaneous. 

Tindal,  C.  J.  I  certainly  thought,  and  do  still  think,  that  the  word  "then"  is 
capable  of  being  construed  as  meaning  "at  the  same  time ;"  and  I  w-as  rather  inclined 
to  hold  that  to  be  the  proper  construction  to  be  put  upon  this  plea.  The  word,  how- 
ever, is  certainly  also  susceptible  of  another  meaning,  namely,  that  the  alleged  agreement 
took  place  subsequently  to  the  delivery  of  the  goods.  And,  as  the  plea  is  in  this 
respect  ambiguous,  and  such  ambiguity  is  pointed  out  as  a  cause  of  special  demurrer,  I 
think  we  are  bound  to  yield  to  the  objection.  Where  a  party  in  pleading  leaves  the 
beaten  track,  his  plea  is  to  be  looked  at  strictly. 

Coltman,  -T.  I  also  think  the  word  "then"  is  capable  of  a  meaning  other  than 
that  suggested  by  my  brother  Byles.  It  may  mean  that  the  delivery  of  the  goods 
and  the  agreement  stated  in  the  plea  were  simultaneous  ;  but  it  would  be  satisfied  by 
proof  of  a  subsequent  agreement.  I  cannot  but  think  that  the  defendant  had  a  motive 
fur  stating  it  so  ambiguously  :  [787]  and,  the  ambiguity  being  pointed  out  as  a  ground 
of  special  demurrer,  it  seems  to  me  that  the  plaintiff  is  entitled  to  judgment.  In 
Thornton  v.  ./>  nyns,  the  point  arose  on  a  special  demurrer  to  the  replication. 

Maule,  J.  I  am  of  the  same  opinion.  The  defendants  have  had  recourse  to  a 
studied  and  elaborate  ambiguity,  with  a  view  to  defeat  the  plaintiff  as  to  the  41.  The 
meaning  of  the  plea,  according  to  the  ordinary  rules  of  construction,  is,  that  the 
defendants,  at  the  request  of  the  plaintiff,  delivered  certain  goods  to  a  third  person, 
and  that,  at  some  time  or  other  on  the  same  day, — but  whether  before  or  after  the 

(b)  Markham  answered,  "I  shall  say  no  more." 

(c)  In  which  case  the  allegation — that  the  delivery  took  place  at  the  defendant's 
request,  would  appear  to  be  material  and  traversable. 
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delivery  does  not  appear, —it  was  agreed  between  the  plaintiff  and  the  defendants  that 
the  plaintiff  should  accept,  and  that  he  did  then  accept,  such  delivery  in  full  satis- 
faction and  diseharge.  It  is  agreed  that  this  would  not  amount  to  a  defence  unless 
the  agreement  took  place  antecedently  to,  or  at  the  same  time  with,  the  delivery  (a)1. 
The  allegation,  however,  would  he  satisfied  by  proof  of  an  agreement  at  any  time  on 
the  same  day,  or,  perhaps,  at  any  time  before  the  commencement  of  the  suit.  I  there- 
fore think  the  plea  is  had  on  special  demurrer.  If  pleaded  over  to,  perhaps  the  plea 
might  have  been  good:  hut  that  would  be  on  this  ground — that,  when  the  plaintiff 
does  not  choose  to  demur  on  the  ground  of  ambiguity,  but  replies,  he,  by  adopting 
that  course,  admits  the  plea  to  be  an  answer  to  the  action,  if  capable  of  being  construed 
in  such  a  sense  as  to  make  it  a  good  answer  ;  and,  though  such  a  construction  may  be 
a  somewhat  forced  one,  still  the  plea  must  receive  it  (/<).  It  would  be  only  by  virtue 
of  that  rule  of  pleading,  and  not  by  reason  of  its  common  sense  construction,  that  this 
plea,  [788]  if  replied  to,  would  have  been  held  good.  Reading  it  according  to  the  con- 
strained construction  suggested  by  my  brother  Byles,  this  plea  might  be  taken  to 
allege  a  contemporaneous  agreement.  But  it  is  clearly  also  susceptible  of  another  and 
a  more  natural  construction,  namely,  that  the  agreement  was  subsequent  (a)2 :  and,  as 
the  ambiguity  is  pointed  out  as  a  ground  of  special  demurrer,  we  arc  bound  to  hold 
the  plea  bad. 

Cresswell,  .1.  I  agree  with  the  rest  of  the  court  in  thinking  this  plea  ambiguous  ; 
and,  the  ambiguity  being  properly  pointed  out  as  aground  of  special  demurrer,  the 
demurrer  must  prevail.  The  word  "then  "  in  the  plea  undoubtedly  may  be  construed 
to  import  that  the  whole  was  one  continuous  transaction  :  but  it  may  also  mean  that 
the  delivery  of  the  goods,  and  the  agreement  to  accept  such  delivery  in  satisfaction, 
were  entirely  separate  and  independent  transactions. 

Judgment  for  the'  plaintiff. 

Gulliver  »•.  Cosens.     May  31,  L845. 

[S.  C.  11  I,.  J.  C.  I'.  215;  !i  Jur.  666.     Applied,  Glyn  v.  Thomas,  L856,  11  Ex.  877.] 

Where  cattle  arc  distrained  as  damage  feasant,  the  owner  cannot,  without  tendering 
amends,  pay,  under  protest,  an  excessive  sum  demanded  for  damage,  and  recover 
the  amount  as  money  had  and  received  to  his  use. — If  a  sufficient  tender  is  made 
before  the  distress,  the  remedy  is  replevin  or  trespass  ;  if  after  the  distress  (and 
before  the  impounding),  detinue. 

Debt,    for    money   had    and    received    to   the   plaintiffs   use.     Plea,    nunquam 

indebitatus. 

At  the  trial,  before  Alderson,  11.,  at  the  last  assizes  for  Sussex,  it  appeared  that  a 
flock  of  sheep,  belonging  to  the  plaintiff,  having  strayed  upon  the  defendant's  land, 
they  [789]  were  distrained,  as  damage  feasant,  by  the  defendant,  who  refused  to  restore 
them  except  upon  payment  of  21.  15s,  9d.,  at  »  hich  amount  he  estimated  the  damage 
they  had  done.  The  plaintiil'  paid  the  21.  L5s.  9d.  under  protest,  and,  to  recover  it, 
brought  this  action. 

For  the  defendant,  it  was  insisted,  upon  the  authority  of  Limluii  v.  ffoopm  (o)  .  that 

the  action  was  not  maintainable,  and  that,  where  an  exorbitant  demand  was  made  for 

oompensati the  only  rei ly  was  replevin. 

The  learned  judge  directed  a  nonsuit,  reserving  to  the  plaintiff  leave  to  move  to 
enter  a  verdict  for  the  sum  claimed,  if  the  court  should  be  of  opinion  that   the  action 

(«)'  Quaere,  as  to  the  effect  of  a  subsequent  agreement  founded  upon  a  delivery  at 
the  plaint  ill's  request. 

(b)  \  ide  Sobsm  v.  MiddleUm,  6  B.  .V  ('.  295,  9  Dowl.  -V  EL  249  ;  Brandaov.  Barnett, 
I  Mann.  &  Gr.  926. 

(a)2  The  consideration  of  the  agreement  would  appear  to  be  no|  goods  lo  be 
delivered,  but  goods  delivered. 

(a)J  Cowp.  414.     Ajud  see Shipwick  v.  Blanehard,  6  '1'.  EL  298;  Thwston  \.  SfiWs, 
L6  Bast,  254,  272;  Newsome  v.  Graham,  Hi  B.  A-  ('.  234,  5  Mann.  A    l.'v.  64;   /' 
v.Harrm,  1  Mann.  &  Gr.  695,  709,  2  Mann.  &  Gr.  11",   Ml,  709;  Woa   \.  Phipps, 

7  Mann.  \-  Gr.  o.sc,  s  Scott,  X.  \i.  381. 
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was  well  brought.  The  actual  damage  done  by  the  sheep,  was  estimated  by  the  jury 
at  5s. 

Sir  T.  Wilde,  Serjt.,  in  Easter  term  last,  accordingly  obtained  a  rule  nisi.  He 
referred  to  Hills  v.  Street  (5  Bingh.  :'.7,  2  Moore,  &  P.  9G),  Knibbs  v.  Hail  (1  Esp. 
N.  P.  C.  84),  Shaw  v.  Woodcock  (7  B.  &  C.  73),  Barrett  v.  The  Stockton  and  lhtiliittjton 
Railway  Company  (•">  .Mann.  iV  Gr.  !)56,  3  Scott,  N.  K.  803 ;  affirmed  in  Dorn.  Proc, 
7  Mann.  &  Gr.  870,  8  Scott,  N.  K.  641),  Aslvmoh  v.  Wainwright  (2  Q.  B.  837,  2  dale 

6  D.  217),  and  Parker  v.   Tin    Great  Western   Railway  Company  (7  Mann.  iV  Gr.   253, 

7  Scott,  X.  \l.  835):  and  he  distinguished  the  present  case  from  that  of  Lindon  v. 
Hooper,  on  the  ground  that  there,  the  party  was  asserting  a  right  of  common,  a  right, 
which  the  court  considered  an  action  of  assumpsit  for  money  had  and  received,  not 
properly  adapted  to  try.  [Cresswell,  J.,  referred  to  Anscomb  v.  Shore  (1  Taunt.  161) 
.■mi I  Browne  v.  Powell  (4  Bingh.  230,  12  J.  B.  Moore,  454).] 

[790]  Channell,  Serjt.  (with  whom  was  Johnson),  now  shewed  cause.  It  is  not 
denied,  that,  generally  speaking,  money  extorted  by  any  kind  of  duress,  may  be 
recovered  back  in  an  action  for  money  had  and  received.  The  case  of  a  distress,  how- 
ever, stands  upon  peculiar  grounds.  London  v.  Hooper  is  an  express  authority  to  shew 
that  money  paid  to  procure  the  release  of  cattle  taken  damage  feasant,  cannot  be 
recovered  back  in  that  form  of  action,  although  the  taking  be  wrongful:  and  the 
reason  assigned  by  Lord  Mansfield  for  so  deciding,  is,  the  hardship  and  injustice  that 
would  be  imposed  upon  the  defendant,  by  allowing  an  action  to  be  maintained  in  that 
form.  "The  present  case,"  says  his  lordship,  "  is  singular,  and  depends  upon  a  peculiar 
system  of  strict  positive  law.  1  Hstraining  cattle  doing  damage,  is  a  summary  execution 
in  the  first  instance.  The  distrainor  must  take  care  to  be  formally  right:  he  must 
seize  them  in  the  act,  upon  the  spot ;  for,  if  they  escape,  or  are  driven,  out  of  the  land, 
though  after  view,  he  cannot  distrain  them.  He  must  observe  a  number  of  rules  in 
relation  to  the  impounding,  and  manner  of  treating,  the  distress.  The  law  has  pro- 
vided two  precise  remedies  for  the  proprietor  of  cattle  which  happen  to  be  impounded. 
First,  he  may  replevy  ;  and,  if  he  does,  upon  the  avowry  he  (the  distrainor)  must 
specially  set  out  a  right  of  common,  or  some  other  title,  as  a  justification  of  the  cattle 
being  where  they  were  taken  :  or,  secondly,  if  he  (the  distrainee)  does  not  choose  to 
replevy,  but  is  desirous  to  have  his  cattle  immediately  re-delivered,  he  may  make 
amends,  and  then  bring  an  action  of  trespass  for  taking  his  cattle,  and  particularly 
charge  the  money  so  paid  by  way  of  amends,  as  an  aggravation  of  the  damage 
occasioned  by  the  trespass.  If,  to  such  an  action,  the  distrainor  pleads  that  he  took 
them  doing  damage,  the  plaintiff  must  specially  reply  the  right  or  title  which  he 
alleges  (means  to  contend)  the  cattle  had  [791]  to  lie  there.  If,  instead  of  an  action 
of  trespass,  an  action  to  recover  back  the  money  so  paid  by  way  of  amends,  might  be 
brought,  at  the  election  of  the  plaintiff,  the  defendant  would  be  laid  under  a  great 
difficulty.  He  might  lie  surprised  at  the  trial :  he  could  not  be  prepared  to  make  his 
defence;  he  could  not  tell  what  sort  of  right  of  common,  or  other  justification,  the 
plaintiff  might  set  up.  The  plaintiff  might  shift  his  prescription  as  often  as  he  pleased  ; 
oi-  he  might  rest  upon  objections  to  the  regularity  of  the  distress.  The  plaintiff  can 
never  be  suffered  to  elect  to  throw  such  a  difficulty  upon  his  adverse  party.  Besides, 
as  applied  to  the  subject-matter  of  this  question,  the  action  for  money  had  and 
received  could  never  answer  the  equitable  end  for  which  it  was  invented,  and 
deserves  to  be  encouraged  ;  for,  the  point  to  be  tried  and  determined  in  this  action, 
is,  whether  the  plaintiff's  cattle  trespassed  upon  the  defendant's  land.  That  may 
depend  upon  the  plaintiff's  right,  or  the  defendant's  right,  or  the  fact  of  trespassing; 
or,  it  may  depend  upon  mere  form.  If  the  distress  was  irregular,  the  amends  must 
be  recovered  back  again  :  so  that,  allowing  the  owner  of  the  cattle  to  substitute  this 
remedy  in  lieu  of  an  action  of  trespass,  would,  as  between  the  parties,  be  unequal  and 
unjust ;  and,  upon  principles  of  policy,  would  produce  inconvenience.  It  would  break 
in  upon  that  branch  of  the  common  and  statute  law  which  relates  to  distresses.  It 
would  create  inconvenience,  by  leaving  rights  of  common  open  to  repeated  litigation, 
and  by  depriving  posterity  of  the  benefits  of  precise  judgments  upon  record.  There 
is  a  material  distinction  between  this  and  the  instances  alluded  to  at  the  liar,  where 
the  plaintiff  is  allowed  to  wave  the  trespass,  and  bring  an  action  for  money  had  and 
received.  In  those  instances,  the  relief  is  more  favourable  to  the  defendant :  he  is 
liable  only  to  refund  what  he  has  actually  received  con-[792]-trary  to  conscience  and 
equity.     In   this,   informalities  in   taking  or  treating  the  distress  would  avoid   the 
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amends,  though  the  defendant  had  a  right  to  distrain.  But — which  is  more  material 
— in  those  instances,  the  plaintiff,  by  electing  this  mode  of  action,  eases  the  defendant 
of  special  pleading,  and  takes  the  risk  of  being  surprised  upon  himself.  In  this,  he 
rases  himself  of  the  difficulty  and  precision  of  special  pleading,  and  the  burthen  of 
proof  consequent  thereupon,  and  exposes  the  defendant  to  uncertainty  ami  surprise." 
Case  will  not  lie  for  the  detention  of  cattle  taken  damage  feasant,  where  no  tender  of 
amends  is  made  until  after  the  impounding;  Sheriff V.  James  (1  Bingh.  341),  Browm 
x.  I'mnii  a  Bingh.  •J.'lO,  12  J.  B.  Moore,  454:).  If  the  present  action  be  maintainable, 
the  plaintiff  will  be  placed  in  a  better  position  than  that  in  which  he  would  have  stood 
hail  he  brought  replevin,  or  brought  detinue  or  case  after  a  tender;  for.  if  he  had 
made  a  tender,  it  would  have  rested  upon  him  to  shew  its  sufficiency.  Until  a  tender 
of  sufficient  amends,  the  distrainor  was  no  wrongdoer:  in  the  absence,  therefore,  of  a 

tender,  the  receipt  of  the  i ey  was  not  unlawful.     Knibbs  v.  Hall  decided  that,  where 

a  party  pays  money  under  a  threat  of  a  distress,  he  cannot  recover  it  back,  but  should 
have  adopted  the  remedy  tic  law  has  provided,  by  suing  out  a  replevin.  Hills  \. 
Street  does  not  apply.  That  was  an  action  against  a  broker  who  had  extorted,  as 
tin1  price  of  giving  time,  money  which  he  was  not  in  law  entitled  to  receive;  he  was 
therefore  guilty  of  a  wrongful  act  (vide  ante,  589  (a)).  In  Skeatev.  Beale  (11  Ad.  .V  E. 
983,  '■'>  Perr.  &  Dav.  597),  the  plaintiff  having  distrained  for  rent,  the  defendant,  in 
consideration  of  his  withdrawing  the  distress,  undertook  to  pay  a  certain  sum  for  the 
arrears  :  to  a  declaration  upon  this  agreement,  the  defendant  pleaded  that  the  plaintiff, 
having  distrained  for  [793]  more  rent  than  was  due,  threatened  to  sell  the  goods  dis- 
trained ;  t  hat  thereupon  the  defendant  was  forced  and  obliged  to  make  t  he  agreement  ; 
that  no  part  of  the  sum  specified  was  due  beyond  what  he  paid  ;  and  that,  in  respect 
of  the  residue,  the  agreement  was  without  consideration  :  and  the  court  held  the  pleas 
bad,  on  motion  for  judgment  nou  obstante  veredicto.  Barrett  V.  Tin  Stockton  urn/ 
Darlington  Railway  Company,  AsJt/molev.  Waimoright,  ami  Parker  v.  '/'/»'  Great  Western 
Railway  Company,  were  cases  in  which  public  carriers  refused  to  perform  a  duty  cast 
upon  them  by  the  law.  unless  they  weie  paid  an  exorbitant  demand  for  carriage.  The. 
defendants  there  were  clearly  wrong-doers.  [Maule,  J.  It  was  the  carriers' duty  to 
ascertain  the  charge:  there  is  no  analogy  between  those  cases  and  the  present.] 

Dowling,  Serjt.  (with  whom  was  Bovill),  in  support  of  the  rule.  Limcton  v.  Hooper, 
Upon  the  authority  <,f  which  the  defendant  mainly  relics,  is  considerably  shaken  by 
Subsequent    decisions;   and,   at  all   events,  it    is   distinguishable   from  the  present    case, 

inasmuch  as  there,  the  owner  of  the  cattle  might  have  brought  replevin;  which  the 
plaintiff  here  could  not,  the  distress  being  law  fill  :  and  consequently,  unless  this  action 
!"■  maintainable,  the  plaintiff  is  without  remedy.     [Maule,  .1.     In  Anscomb  v.  Shore 

(I  Taunt.  261),  there  having  been  no  tender  of  amends  made  until  after  the  distress, 
the   owner  of  the  cattle  could   not    maintain  replevin:   he  therefore   brought    case   tor 

the  subsequent  detention;  and  thee t  held  that   ease  would   not    lie,  the   defendant 

not  being  a  wrongdoer.  That  is,  in  effect,  this  case;  the  plaintiff  Cannot  recover  back 
the  money,  unless  its  receipt  by  the  defendant  was  wrongful.  |  The  detention  of  (he 
plaintiffs  sheep,  until  he  complied  with  the  defendant's  excessive  demand,  was  a 
wrongful  act  In  AshmoU  V.  ll'mn  [794]-"'/ '.'//'/,  Patteaon,  J.  says:  "  I  should  be  sorry 
to  throw  any  doubt  upon  the  (joint,  that   an  action  for  money  had  and  received   will  lie 

to  recover  money  paid  on  the  wrongful  detainer  of  g Is  :    it  would  be  very  dangerous 

to  do  so;  the  doctrine  being,  in  itself,  so  reasonable,  and  supported  by  so  many 
authorities."  |  Maule,  J.  The  owner  of  the  lam!  is  no  wrong  doer  if  he  distrains 
before  tender  made  ;  nor  is  he  a  wrong  doer  if  he  impounds  before  tender,  or  after  an 
insufficient  lender.  Here,  the  real  question  is,  whose  duty  it  Was  tO  estimate  the 
damage  :    if  the  owner  of  the  cattle  was   lio I  to  make   a    tender,  lie  was    to   ascertain 

the  amount  at  his  peril.]     In  all  such  eases,  it   is  competent  to  a  party  to  waive  the 

tort,  and  rely  upon  the  implied  contract  arising  out  of   the  receipt  of   the  money. 

[Tindal,  C.  J.  But  he  must  not  place  his  opponent  in  a  WOne  position  than  that  in 
which  he  would  otherwise  have  stood.)  The  parly  who,  by  seizing,  takes  upon  him 
self  to  assert  that  he  is  damaged,  is  surely  t  he  proper   person  to  estimate  the  damage  : 

he  has  the  best,  and  perhaps  tl nly,  means  of  information,     At  all  events,  it  he 

chooses  to  make  an  excessive  demand  of  compensation,  he  thereby  relieves  the  owner 

of  the  cattle  from  the  necessity  of  entering  into  any  consideration  of  the  proper  I tint 

to   he  tendered;   Ashmoh  v.  Waimwrighl  (2  Q.  B.  837,  2  Sale  a    I'.  217);  Jon 
TarleUm  (9  M.  &  W.  (17:.). 
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Tixdal,  C.  J.  I  am  of  opinion  that  the  rule,  that  has  been  obtained  in  this  case,  to 
enter  a  verdict  for  the  plaintiff,  ought  to  be  discharged.  The  question  at  issue  seems 
to  me  to  depend  upon  the  consideration — upon  which  of  the  parties  has  the  law  cast 
the  onus  of  estimating  the  amount  of  damage  done  to  the  owner  of  the  land.  The 
party  whose  sheep  have  trespassed  is,  [795]  in  the  first  instance,  the  wrong-doer :  it 
is  therefore  upon  him  that  the  risk  of  estimating  the  amount  of  damage,  ought  to  rest, 
and  not  upon  the  party  who  has  suffered  by  the  trespass.  If  the  owner  of  the  cattle 
elects  to  make  a  tender  of  sufficient  amends  before  the  distress,  and  the  distrainor 
refuses  it,  the  latter  becomes  a  wrong-doer  ;  but  a  tender  after  distress  does  not  entitle 
the  owner  to  replevy  his  cattle.  The  rule  of  law  cannot  be  more  clearly  stated  than 
is  done  by  Lord  Coke  in  The  Six  Carpenters'  eose(a)1  :  -  "Vide  the  book  in  30  Ass.  pi. 
38"(fo.  179,  Mantravers  v.  'flu  Parson  of  Chase),  "John  Matrever's  case :  it  is  held  by  the 
court,  that,  if  the  lord,  or  his  bailiff,  comes  to  distrain,  and,  before  the  distress,  the 
tenant  tenders  the  arrears  upon  the  land,  there  the  distress  taken  for  it,  is  tortious. 
The  same  law  for  damage  feasant,  if,  before  the  distress,  he  tenders  sufficient  amends; 
and  therewith  agree,  7  Ed.  •"..  8  b."  (H.  7  E.  3,  fo.  8,  pi.  17)"///  the  Master  of  St.  Mark's 
cast  :  and  so  is  the  opinion  of  Hull  to  be  understood,  in  13  Hen.  4,  17  b."  (H.  13  H.  4, 
fo.  17,  pi.  14)  ;  "which  opinion  is  not  well  abridged  in  title  Trespass,  180(e).  Note, 
reader,  this  difference,  that  tender  upon  the  land  before  the  distress,  makes  the  distress 
tortious  ;  tender  after  the  distress,  and  before  the  impounding,  makes  the  detainer, 
and  not  the  taking,  wrongful  :  tender  after  the  impounding  makes  neither  the  one  nor 
the  other  wrongful  ;  fur,  then  it  comes  too  late,  because  then  the  cause  is  put  to  the 
trial  of  the  law,  to  be  there  determined.  But,  after  the  law  has  determined  it,  ami 
the  avowant  has  return  irreplevisable,  yet,  if  the  plaintiff  makes  him  a  sufficient  tender, 
he  may  have  an  action  of  detinue  for  the  detainer  after,  or  he  may,  upon  satis-[796]- 
faetion  made  in  court,  have  a  writ  for  the  re-delivery  of  his  goods."  It  appears  to  me, 
that,  when  the  present  plaintiff  found  he  was  too  late  to  make  a  tender,  so  as  to  entitle 
himself  to  replevy  the  sheep  and  to  succeed  in  an  action  of  replevin,  his  proper  course 
was,  to  make  a  tender  of  sufficient  amends  to  cover  the  damage  sustained  :  and,  in  the 
event  of  the  defendant  refusing  to  accept  the  sum  tendered,  and  deliver  up  the  sheep, 
he  should  have  brought  detinue  (</)- :  for,  they  were  held  by  the  defendant  merely  as  a 
pledge.  In  that  case,  the  hazard  of  the  sufficiency  of  the  tender  would  fall,  as  it  ought 
to  do,  on  the  owner  of  the  cattle.  It  has  been  urged  that  here  a  tender  was  unnecessary, 
inasmuch  as  the  sum  demanded  for  compensation  was  exorbitant  :  that  argument, 
however,  as  it  seems  to  me,  is  answered  by  saying  that  the  risk  of  determining  the 
real  amount  of  damage,  is  not  by  law  imposed  upon  the  defendant.  This  I  should  be 
disposed  to  hold  upon  principle,  and  independently  of  the  authority  of  tendon  v. 
Iloiij'cr.  which  I  am  unable  to  get  over,  and  which  I  am  not  aware  has  been  overruled  : 
and,  though  cases  have  occurred  in  which  it  has  been  decided  that  an  excessive  demand 
dispenses  with  a  tender,  yet  those  were  cases  where  the  law  made  it  incumbent  on  the 
defendant  correctly  to  ascertain  the  amount  of  his  demand.  The  cases  of  Barrett  v. 
Tin  Stodion  ami  Darlington  Railway  '  'ompany,  and  of  Parker  v.  The  Grt  od  II  't  -/<  rn  Railway 
Company,  range  themselves  within  this  class.  The  cases  of  KuihU ■  x.  Hall  and  Ski  ah 
v.  Beale  follow  the  doctrine  of  tendon  v.  Hooper.  Upon  authority,  therefore,  as  well 
as  upon  principle,  I  am  of  opinion  that  the  verdict  which  has  been  entered  for  the 
defendant,  ought  to  stand. 

COLTMAN,  J.  I  also  think  the  law  has,  with  sufficient  distinctness,  pointed  out  the 
course  which  the  plaintiff  [797]  ought  to  have  pursued.  And,  if  he  has  brought  a 
difficulty  upon  himself  by  departing  from  that  course,  he  has  no  right  to  complain. 
The  objection  to  bringing  an  action  for  money  had  and  received,  instead  of  tendering 
amends  and  replevying,  is  that  which  has  been  stated  by  my  Lord  Chief  Justice,  namely, 
that  it  would  remove  from  the  owner  of  the  cattle  the  burthen  of  ascertaining  the 
precise  amount  of  compensation  due,  and  cast  it  upon  the  other  party,  who,  in  the 
absence  of  a  tender,  is  no  wrong-doer.  The  case  differs  essentially  from  that  of  Parker 
v.  The  'Inal  Western  Railway  Company.     There,  the  company,  by  refusing  to  carry  the 

(a)1  8  Co.  Rep.  1 47.  The  point  decided  in  The  Six  Carpenters'  cast ,  had  been  discussed 
and  determined  130  years  before,  in  H.  21  E.  4,  fo.  19,  pi.  22. 

(e)  That  is, — in  Fitzh.  Abr.  tit.  Trespas,  pi.  180.  See  the  explanation  in  6  New 
&  M.  613,  n. 

(a)'2  I.e.  upon  a  tender  before  the  impounding. 
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plaintiff's  goods,  without  being  paid  an  exorbitant  sum,  in  contravention  of  the  pro- 
visions of  the  nets  of  parliament   by   which  their  concerns  are   regulated,  became 

wrong-doers.  Nor  can  it  be  said  that  in  this  case  the  money  was  extorted  by  duress, 
Duress  of  goods  implies  an  unlawful  (a)1  detention  of  them,  which  has  not  occurred 
here,  the  sheep  having  been  lawfully  taken.  1  am  unable  to  distinguish  the  present 
case  from  Lindcm  v.  Hooper;  and  I  know  of  nothing  to  prevent  its  being  treated  as  a 
subsisting  authority.     For  these  reasons,  I  think  the  rule  should  he  discharged. 

MaTJLE,  .T.  I  also  am  of  opinion  that,  under  the  circumstances  of  this  case, 
money  had  and  received  is  not  the  proper  form  of  action.  The  defendant  had  an  un- 
doubted right  to  distrain  the  plaintiff's  sheep,  and  to  keep  them  until  the  damage  done 
was  satisfied.  If  a  sufficient  tender  had  been  made  before  the  impounding,  the  defen- 
dant would  have  heen  bound  to  restore  them;  otherwise  not.  The  question  is,  whose 
duty  it  is  to  ascertain  the  amount  of  damage  sustained.  If  that  duty  were  by  law  east 
upon  the  distrainor,  it  would  [798]  manifestly  lie  throwing  a  very  inconvenient  burthen 
upon  the  innocent  party.  It  seems  to  me  to  he  quite  clear  that  this  duty  rests  upon 
the  party  who  inflicts,  and  not  upon  him  who  suffers,  the  injury.  That  being  so,  the 
defendant  is  not  a  wrong-doer  because  he  may  have  too  highly  estimated  the  compensa- 
tion due  to  him.  It  is  said  that  the  plaintiff  ought  to  be  permitted  to  maintain  this 
action,  because  he  is,  under  the  circumstances,  precluded  from  bringing  a  replevin. 
The  reason  why  he  has  not  that  remedy,  is,  that  he  has  sustained  no  wrong.  His 
proper  course  was,  to  make  a  tender  of  sufficient  amends  ;  and,  if  the  defendant,  upon 
such  tender,  refused  to  restore  the  sheep,  to  bring  an  action  of  detinue,  as  suggested 
by  Lord  Coke  in  The  Six  Carpenters'  case  (8  Co.  Rep.  147).  The  case  of  Anscomb  v. 
Shore  (1  Taunt.  2G1), — where  it  was  held  that  an  action  on  the  case  lay  not  for  the 
detention  of  the  goods  after  a  tender  made  of  sufficient  amends,  —goes  very  far  to 
shew,  that  money  had  and  received  is  not  maintainable  in  this  case;  inasmuch  as  it 
shews  that  the  distrainor  was  not  a  wrong-doer. 

Cres.SWKI.L  J.  The  plaintiff  in  this  case  lias  brought  an  action  for  money  had  and 
received  by  the  defendant  to  his  use.  The  defendant,  in  answer,  says,  the  payment 
was  made  voluntarily,  with  full  knowledge  of  all  the  facts,  and  therefore  it  is  nut 
recoverable  back.  On  the  part  of  the  plaintiff  it  is  suggested  that  the  payment  was 
made  nude!' a  species  of  duress-  a  wrongful  detainer  of  his  sheep.  According  to  the 
rule  laid  down  in  The  Six  Carpemieri case,  it  appears  that  there  has  been  no  such  wrongful 
detainer  of  the  plaintiff's  sheep.      That  ground  therefore  fails.     The  payment  appears 

to  me  to  have  I □  made  for  the  purpose  of  avoiding  all  question  or  dispute  as  to  the 

right  to  distrain.  The  [799]  plaintiff  cannot,  therefore,  now  turn  round  ami  recover 
back  the  money  which  he  so  paid  upon  an  adequate  consideration. 

Rule  discharged  (a)2. 

Millingen  r.  Picken.    June  2,  1845. 

Quaere,  whether  a  mechanical  contrivance  within  the  stem  of  a  parasol,  for  raising  or 
lowering  it  with  one  hand,  is  "a  design  for  the  shape  or  configuration  of  an  article 
of  manufacture,"  within  the  5  &  6  Vict,  c.  LOO,  and  6  &  7  Vict  c.  65.  By  articles 
of  agreement  between  A.  and  B.,  after  reciting  that  A.  had  invented  a  parasol  upon 
a  new  principle,  it  was  agreed  thai  1>  should  be  permitted  to  manufacture  it  ;  and 
that,  if  B.  should,  pending  the  agreement,  manufacture  parasols  without  making 
the  stipulated  payments,  or  do  any  thing  whatever  to  prejudice  A.'s  right  and 
title  to  the  invention,  he  should  pay  A.  1001.  as  liquidated  damages.     In  case  for  a 

breach  of  this  agreement,  the  declarat alleged  thai  A.  was  the  proprietor  of  o 

new  or  original  design  for  an  article  oi   manufacture,  having  reference  to  a  purpos 

of  utility,  so  far  as  the  design  was  and  is  for  the  shape  or  configurati f  such 

article,  that  is  to  say,  of  a  new  or  original  design  for  the  shape  or  configuration  oi 

a  parasol,  for  the  purpose  of  Opening  and  closing  I  he   jame  fl  ith  one  hand,  and  which 
design   had    not    before  or  at    the    time   of   regisl  ration    been    published  J   that    such 

design  was  duly  registered  according  to  the  6  &  7  Vict.  c.  65  ;  and  that  B  published 

a  circular  stating  A. 's  design  to  be  an  infringe nt  of  a  patent   previously  granted 

to  C.  -B.  pleaded,  that  A.  was  not,  before  or  at   the  tunc  of  the  registration,  the 

(aY  Vide  7  Mann.  &  Gr.  589. 

('/)-  See  Close  v.  Phvpps,  7  Mann.  &  Gr.  586,  8  Scottj  N.  R.  381. 
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inventor  or  proprietor  of  a  new  or  original  design  for  the  shape  or  configuration  of 

a  parasol,  not  published  before  or  at  the  time  of  the  said  registration,  modo  et 
forma, — Held,  that  this  plea  did  not  raise  the  question, — whether  or  not  the  alleged 
invention  of  A.  was  the  proper  subject  of  a  certificate  of  registration  under  the 
statutes  5  &  6  Viet.  c.  100,  and  (J  &  7  Viet.  c.  65. 

Assumpsit.  The  declaration  stated  that  the  plaintiff,  after  the  passing  of  a  certain 
act  of  parliament  made  and  passed  in  the  7  Vict.  (6  &  7  Vict.  c.  65)  "to  amend  the 
laws  relating  to  the  copyright  of  designs,"  and  before  and  at  the  time  of  the  registra- 
tion of  the  design  [800]  thereinafter  mentioned,  was,  and  from  thence  continually 
had  been  and  then  was,  within  the  meaning  and  protection  of  the  said  act,  the  inventor 
and  proprietor  of  a  certain  new  or  original  design  for  an  article  of  manufacture  having 
reference  to  a  purpose  of  utility,  so  far  as  the  said  design  was  and  is  for  the  shape  or 
configuration  of  such  article,  that  is  to  say,  of  a  new  and  original  design  for  the  shape 
or  configuration  of  a  parasol,  for  the  purpose  of  opening  anil  closing  the  same  with 
one  hand  ;  and  which  design  hail  not,  before,  or  at  the  time  of,  the  registration 
thereof  as  thereinafter  mentioned,  been  previously  published:  that  the  plaintiff,  after 
the  1st  of  September,  1843(<(),  and  before  the  making  of  the  agreement  thereinafter 
mentioned,  and  before  the  publication  of  the  said  design,  to  wit,  on  the  20th  of 
November,  lc44,  duly  registered  the  said  design,  according  to  the  said  act  of  parlia- 
ment, and  also  the  name  of  the  plaintiff  as  the  proprietor  of  the  said  design,  according 
to  the  said  act  ;  and.  by  reason  of  the  premises,  the  plaintiff,  before  and  at  the  time 
of  the  making  of  the  agreement  thereinafter  mentioned,  was,  and  thence  continually 
had  been  and  then  was,  the  proprietor  of  the  said  design,  and  of  the  copyright  thereof  : 
that,  the  plaintiff  being  such  proprietor  thereof  as  aforesaid,  thereupon,  and  before 
the  commencement  of  the  suit,  to  wit,  on  the  29th  of  November,  1844,  by  a  certain 
agreement  then  made  between  the  plaintiff  of  the  one  part,  and  the  defendant  of  the 
other  part — after  reciting  that  the  plaintiff  had  invented  a  parasol  upon  the  principle 
of  the  same  being  opened  and  shut  with  one  hand  (meaning  thereby  the  said  design 
of  the  plaintiff  so  registered  as  aforesaid),  and  that  the  defendant  was  desirous  of 
manufacturing  [801]  the  said  parasol,  which  the  plaintiff  was  willing  that  he  should 
do,  upon  the  understanding,  and  mi  the  conditions,  following — it  was  thereby  agreed 
that  the  defendant  should  pay  to  the  plaintiff  the  sum  of  (id.  for  every  parasol  so 
manufactured  by  the  defendant  upon  the  principle  aforesaid,  that  is,  provided  the 
plaintiff  should  charge  the  sum  of  Gd.  to  persons  so  manufacturing  the  said  parasol,  or, 
if  any  less  or  greater  sum  should  be  so  charged  to  other  persons,  then  the  defendant 
should  pay  to  the  plaintiff  half  the  price  so  charged  to  other  persons  for  manufacturing 
parasols  upon  the  principle  aforesaid  ;  and  it  was  therein-  further  agreed  between  the 
plaintiff  and  the  defendant,  that  the  defendant  should  purchase  of  the  plaintiff  metal 
tubes  used  in  and  about  the  manufacturing  of  the  said  parasols,  to  be  charged  to  the 
defendant  at  the  trade  price,  so  that  the  same  might  operate  as  a  check  upon  the 
number  of  parasols  so  manufactured  by   the  defendant;  and  it   was  thereby  further 

agr 1  by  and  between  the  plaintiff  and  the  defendant,  that  the  defendant  should  not 

nor  would  at  any  time  thereafter,  for  the  term  of  seven  years  from  the  date  thereof, 
manufacture  parasols  upon  the  principle  aforesaid,  without  paying  to  the  plaintiff  the 
said  sum  of  6d.,  or  half  the  price  so  charged  to  other  persons,  as  before  mentioned, 
nor  should  the  defendant  do  anything  whatever  to  prejudice  the  plaintiff's  light  and 
title  ti.i  the  said  invention  during  the  term  aforesaid  :  and  that,  should  the  defendant 
manufacture  parasols  upon  the  principle  aforesaid  without  paying  the  plaintiff  the  said 
sum  of  6d.  for  every  parasol  so  manufactured,  or  half  the  sum  so  charged  to  other 
persons  as  before  mentioned,  or  do  any  thing  whatever  to  prejudice  the  plaintiff's  right 
and  title  to  the  said  invention  during  the  term  aforesaid,  then  the  defendant  should 
be  liable  to  pay  to  the  plaintiff  1001.,  to  be  recovered  by  the  plaintiff  in  any  of  Her 
[802]  Majesty's  courts  at  Westminster  as  and  for  liquidated  damages  :  and  the  plaintiff, 
on  his  part,  thereby  agreed  to  permit  the  defendant  to  manufacture  parasols  as  afore- 
said upon  the  terms  and  conditions  thereinbefore  mentioned,  &c. :  Mutual  promises: 
Averment,  that,  although  the  plaintiff  had  always  since  the  making  of  the  agreement 
performed  and  kept  all  things  therein  contained  on  his  part  to  be  performed  and  kept, 
and  had  always,  since  the  making  of  the  agreement,  permitted  and  allowed  the  defen- 

(a)  The  day  appointed,  by  sect.  1,  for  the  act  to  come  into  operation. 
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il.iut  to  manufacture  parasols  upon  the  principle  aforesaid,  on  the  terms  and  conditions 
in  the  agreement  mentioned,  and  had  disclosed  and  discovered  the  said  registered 

design,  and  the  mode  of  constructing  such  parasols  as  aforesaid,  to  the  defendant,  yet 
the  defendant,  disregarding  his  said  promise,  after  the  making  of  the  agreement,  and 
(luring  the  term  of  seven  years  therein  mentioned,  which  had  not  then  expired,  to 
wit,  on  the  30th  of  November  in  the  year  last  aforesaid,  and  on  divers  other  days, 
iVc,  wrongfully  and  unjustly  did,  and  caused  to  be  done,  divers  acts  and  things  to 
prejudice  the  plaintiff's  said  right  and  title  to  the  said  invention  during  the  term  in 
the  agreement  in  that  behalf  mentioned,  contrary  to  his  said  agreement  and  promise, 
to  wit,  in  this,  that  he  the  defendant,  during  the  period  and  on  the  several  days  anil 
times  last  aforesaid,  wrongfully  and  unjustly  composed,  lithographed,  printed,  delivered, 
and  published  to  certain  persons  who  respectively  then  and  continually  from  thence 
carried  on  trade  and  business  as  makers  and  sellers  of  parasols,  to  wit,  .1.  E.,  1>.  S., 
&C,  divers,  to  wit,  five  hundred  letters  and  five  hundred  notices,  purporting  to  he 
respectively  signed  by  one  Joseph  Barker,  each  of  such  letters  and  notices  respectively 
stating  and  representing  therein,  in  substance  and  effect,  among  other  things,  that 
the  saiil  .1.  Barker  was  advised  that  the  said  registered  design  of  the  plaintiff  was 
a  direct  infringement  of  a  patent  of  the  said  .1.  Barker's,  that  the  said  .1.  Barker 
[803]  hail  been  given  to  understand  that  the  plaintiff  was  offering  to  grant  licences  to 
various  umbrella  and  parasol  manufacturers  to  make  what  the  plaintiff  termed  his 
invention,  on  the  payment  of  a  certain  sum  for  each  parasol  manufactured,  and  that 
tin1  said  J.  Barker  was  informed  that  the  plaintiff  had  obtained  from  the  defendant, 

mi  the  plaintiffs  assuring  the  defendant  that  the  parasol  so  desig i  by  the  plaintiff 

as  aforesaid  in  no  way  affected  his  the  said  .1.  Barker's  patent,  an  agreement  authorizing 
the  defendant  to  make  the  plaintiff's  said  parasol,  on  payment  of  a  licence  due,  but 
that,  on  the  parasol  being  shewn,  it  proved  to  be  a  direct  infringement  of  the  said 
•I.  Barker's  rights,  and  that  any  person  making,  selling,  or  using  parasols  or  umbrellas, 
on  that  or  any  other  construction,  which  interfered  with  the  said. I.  Barker's  patent, 
would  render  themselves  liable  to  an  action  at  law  for  so  doing;  which  composing, 
>Vc,  respectively,  of  the  said  hitters  and  notices  respectively  to  the  several  persons 
aforesaid  respectively,  in  manner  aforesaid,  at  the  several  times  in  that  behalf  above 
mentioned,  was  calculated,  and  had  a  direct  tendency,  to,  and  did  in  fact,  prejudice 
and  bring  into  disrepute  and  controversy  the  plaintiffs  said  right  and  title  to  the  said 
invention  within  the  meaning  of  tie'  said  agreement,  and  during  the  term  therein  in 
that  behalf  mentioned,  and  rendered  the  plaintiff s  said  right  and  title  wholly  doubtful, 
unmarketable,  and  unsaleable,  and  was  designed,  runt  rived,  and  intended  by  the 
defendant  so  to  do,  contrary  to  his  said  agreement,  and  the  promise  so  made  by  him 
as  aforesaid  :  by  means  of  the  committing  of  which  breaches  of  promise  by  the  defen 

dant    as    aforesaid,    the    several    persons   to    whom    the   said    letters    and    notices    were 

respectively  published  as  aforesaid,  to  wit,  one  .1.  E.,  one  I ».  X.,  &c.,  were  caused,  and 
induced,  to  believe,  and  then,  and  still  did,  believe,  that  the  plaintiff s  said  registered 
design  was  an  infiin;;e[804]  incut  of  the  patent  of  the  said  J,  Barker,  mentioned  ill 
the  said  letters  and  not  ices,  and  that  the  plaint  ill' had  no  legal  right  Or  title  to  the  said 
design,  or  to  the  copyright  thereof;  and  divers  persons,  to  wit,  &c,  &c.,  and  others, 
« li' >  otherwise  might  and  would  have  agreed  with  the  plaintiff,  and  were  about  i<>  do 
so,  for  licences  to  make  and  sell  parasols  according  to  the  said  registered  design  of  the 
plaintiff,  for  divers  sums  of  money  to  !"■  therefore  paid  by  them  to  the  plaintiff,  had 
by  reason  of  the  committing  of  the  said  I  Hen  I  i.s  by  the  defendant  as  aforesaid,  «  holly 
refused,  and  st ill  refused  so  to  do  ;  and  also,  by  reason  of  i  lie  said  breaches  committed 
by  the  defendant,  divers  ami  ray  many  persons  who  at  the  times  aforesaid  carried 
on,  and  still  carry  on,  lie  trade  and  business  of  parasol  makers  ami  sellers,  ami. 
amongst  others,  A.  \\ .,  \\.  S.,  &c.,  who  otherwise  might  and  would  have  purchased 

of  the  plaintiff  and  employed  hint  I ake  for  them  respectively,   i.  lai    -  numb  i    to 

wit,  l'ii, nun  parasol.-,  made  according  to  the    aid  regi  tered  design  of  the  plaintiff,  for 

large  prices  or  sums  of  money  to  be  therefore  paid  by  them,  i der  that  the 

persons  might  afterwards  sell  ami  dispose  of  the  - a  in  the  way  of  their  respective 

trades   and   businesses,  had    been,  and   were,  caU8ed  and   indiired  to  al.  i.hii.  and   had  in 

fart  abstained,  from  bo  doing,  and  the  plaintiff  had  thereby  lost  all  the  profits  which 
lu-  might  ami  would  have  made  ami  derived  therefrom,  and  the  said  regi  tered  d 
which  before  the  committing  of  the  said  breaches  by  the  defendant  was  of  great  value 
to  the  plaintiff,  to  wit,  of  the  value  of  L0001.,  had  bee ami  was  ot  i  value 
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to  the  plaintiff :  by  reason  of  the  committing  of  which  breaches  by  the  defendant,  the 
defendant  afterwards,  and  before  the  commencement  of  the  suit,  to  wit,  on  the  1st  of 
January,  1845,  also  became  and  was  liable  to  pay  to  the  plaintiff  the  sum  of  1001.  in 
the  said  agreement  mentioned  : 

[805]  The  defendant  pleaded — first,  not  guilty — secondly,  that  the  plaintiff  was 
not,  before  or  at  the  time  of  the  said  registration,  the  inventor  or  proprietor  of  a  new 
or  original  design  for  the  shape  and  configuration  of  a  parasol,  not  published  before 
or  at  the  time  of  the  said  registration,  modo  et  forma — thirdly,  that  the  defendant 
diil  not  compose,  print,  &c.,  the  letters  and  notices  as  in  the  declaration  alleged — 
fourthly,  that  he  was  induced  to  enter  into  the  alleged  agreement,  by  fraud,  covin, 
and  misrepresentation — fifthly,  that  one  Joseph  Barker  was  the  true  and  first  inventor 
of  a  certain  new  invention,  to  wit,  of  certain  improvements  in  the  construction  or 
making  of  umbrellas  and  parasols;  that,  on  the  29th  of  April,  7  Will,  i,  and  before 
the  invention  or  registration  of  the  design  in  the  agreement  referred  to  by  the  plaintiff, 
J.  Barker  obtained  a  patent  for  his  invention,  and  that  he  duly  inrolled  a  specification 
thereof,  of  which  the  plaintiff  before  the  making  of  the  agreement  had  notice;  that 
the  defendant,  before  and  at  the  time  of  making  the  agreement  and  promise  was,  and 
thenceforth  continually  had  been,  a  manufacturer  of  parasols  in  England,  and  that  he 
and  the  plaintiff  made  and  entered  into  the  said  agreement  and  promises  respectively, 
with  the  object  and  for  the  purpose  of  entitling  the  defendant  to  manufacture  and 
sell,  in  England,  parasols  upon  the  principle  and  according  to  the  design  and  invention 
of  the  plaintiff  and  not  with  any  other  object  or  purpose  whatsoever,  and  that  the 
term  of  three  years  from  the  time  of  the  registration  of  the  said  design  of  the  plaintiff, 
granted  by  virtue  of  the  act  of  parliament  in  the  declaration  mentioned,  and  the  said 
term  of  seven  years  (except,  with  respect  to  the  last-mentioned  term,  a  small  portion 
thereof  less  than  one  year,  to  wit,  the  last  seven  calendar  months  thereof),  will 
respectively  expire  and  determine  during  the  continuance  and  long  before  the 
determination  or  end  of  the  said  term  of  [806]  fourteen  years  in  the  said  letters 
patent  mentioned  ;  and  that  the  said  design  and  invention  of  the  plaintiff  was  and  is 
a  fraudulent  and  colorable  imitation  and  counterfeit  of  the  invention  of  J.  Barker 
mentioned  and  described  in  the  letters  patent  and  specification  respectively  ;  and  that 
the  same  could  not,  at  any  time  during  the  continuance  of  the  said  term  of  fourteen 
years,  and  the  powers  and  privileges  of  the  said  Letters-patent,  be  applied  to  the 
manufacture  of  parasols,  or  in  any  way  put  in  use  or  practice  in  England,  &C,  without 
fraudulently  imitating,  counterfeiting,  and  resembling  the  said  invention  of  J.  Barker, 
or  without  directly  infringing  the  prohibitions  of  the  letters-patent,  and  the  powers 
and  privileges  granted  thereby  ;  that  J.  Barker  never  consented  to  or  authorized  the 
registration  of  the  said  design  by  the  plaintiff,  or  the  applying  of  the  said  design  to 
the  manufacture  of  parasols,  or  the  putting  the  same  in  use  or  practice  in  any  manner 
whatsoever,  but  had  always  dissented  from  the  same  respectively  ;  and  that  of  such 
premises  also  the  plaintiff,  before  and  at  the  respective  times  of  the  said  registration, 
and  the  making  of  the  agreement  and  promise  of  the  defendant  as  in  the  declaration 
mentioned,  had  full  notice  and  knowledge  ;  that,  before  or  at  the  time  of  the  making 
of  the  agreement  and  promise,  the  defendant  had  not  any  notice  or  knowledge  that 
the  plaintiff's  said  design  and  invention  was  such  imitation  and  counterfeit  as  therein- 
before in  that  plea  mentioned,  but  discovered  the  same, — believing  the  contrary 
thereof, — immediately  after  the  making  of  the  said  agreement  and  promise,  to  wit,  on 
the  said  day  of  making  the  same  as  in  the  declaration  mentioned,  and  had  never  at 
any  time  since  making  such  discovery  as  last  aforesaid,  ratified  or  confirmed  the  said 
agreement  or  promise,  but  had  always  repudiated  and  rejected  the  same,  and  had 
never  at  any  time  applied  the  said  design  and  invention  of  the  plaintiff  to  the  manu- 
facture [807]  of  parasols,  or  in  any  way  put  the  same  in  use  or  practice,  or  derived 
any  benefit  or  advantage  whatsoever  from  the  said  agreement  or  the  said  design  and 
invention  of  the  plaintiff:  verification. 

The  plaintiff  joined  issue  on  the  first,  second,  and  third  pleas,  and  to  the  fourth 
and  fifth — admitting  the  grant  of  the  letters-patent  to  Barker,  and  the  enrolment  of 
the  specification  thereon,  as  in  the  fifth  plea  mentioned, — replied  de  injuria,  absque 
residuo  causae. 

Upon  these  replications  the  defendant  joined  issue. 

The  cause  was  tried  before  Erie,  J.,  at  the  adjourned  sittings  in  London  after  last 
Hilary  term.    The  plaintiff  had  obtained  a  certificate  of  registration,  under  the  statutes 
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5  >V  6  Vict.  c.  100,  and  (i  &  7  Vict,  c.  65,  for  what  he  called  "a  new  and  original 
design  for  the  shape  or  configuration  of  a  parasol,"  his  alleged  invention  consisting  of 

a  mechanical  contrivance,  within  the  metal  tube  or  stem  (if  the  parasol,  to  enable  a 
person  carrying  it,  to  open  or  close  the  parasol  with  one  hand  only,  by  the  mere 
pressure  of  the  thumb  on  a  small  ivory  knob  inserted  in  the  handle  thereof.  It  also 
appeared  that  the  defendant  had,  on  the  29th  of  November,  L 844,  entered  into  the 
agreement  stated  in  the  declaration,  and  had  been  guilty  of  a  breach  of  that  agreement 
in  the  manner  therein  also  stated  :  and  several  manufacturers  of  parasols,  called  on  the 
part  of  the  plaintiff,  stated  that  they  had  been  deterred  from  availing  themselves  of 
the  plaintiff's  improvement  by  the  publication,  by  the  defendant,  of  the  circular 
mentioned  in  the  declaration. 

On  the  part  of  the  defendant  it  was  objected,  that  the  alleged  invention  of  the 
plaintiff,  was  not  an  invention  of  a  design  "  for  ornamenting  an  article  of  manufacture, 
within  the  5  &  <l  Vict.  e.  100,  or  "for  the  shape  or  configuration  of  such  article" 
within  the  6  &  7  Vict.  c.  65,  and  therefore  that  it  was  not  properly  the  subject  of 
[808]  a  certificate  of  registration  under  those  statutes,  but,  if  a  new  invention,  and 
useful,  was  a  mechanical  invention,  that  might  have  been  made  the  subject  of  a  patent 
for  a  new  manufacture,  under  the  "21  Jac.  1,  c.  3. 

It  was  further  contended  on  the  part  of  the  defendant,  that  the  plaintiffs  alleged 
invention  was  a,  breach  of  the  patent  granted  to  Barker,  the  specification  of  which  was 
put  in.  Barker's  invention,  however,  required  the  application  of  both  hands,  and  in 
other  respects  (according  to  the  plaintiff's  witnesses),  essentially  differed  in  principle 
from  the  invention  of  the  plaintiff.  Evidence  was  also  given  on  the  part  of  the  defen- 
dant to  shew  that  the  parasol  made  by  the  plaintiff,  so  far  as  regarded  the  "shape  and 
configuration"  thereof,  approached  very  nearly  to  one  that  had  been  previously  made 
by  one  Sangster. 

The  learned  judge  told  the  jury  that  the  only  matter  for  their  consideration  was, 
whether  or  not  the  plaintiff's  invention  was  a  fraudulent  imitation  of  Barker's  :  telling 
them  that  there  was  no  plea  upon  the  record  to  raise  the  (picstioii  as  to  the  novelty 
of  the  plaintiff's  invention. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  1501.(a),  and  Leave  was 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion 

that  the  invention  was  not  the  proper  subject  of  a  certificate  under  the  acts  relating  to 
copyright  of  designs. 

Byles,  Serjt.,  in  Easter  term  last,  moved  to  enter  a  nonsuit,  or  a  verdict  for  the 
defendant  upon  the  point  reserved  ;  or  for  a  new  trial,  on  the  grounds  of  misdirection, 
and  that  the  verdict  was  contrary  to  the  evidence  ;  or  to  reduce  the  damages.  As  to 
the  last  point,  he  referred  to  .Is/In/  v.  U'rlthm  (•_'  B.  &  I'.  346),  and  Kembk  v.  Farren 
(ti  Biugh.  I  II,  :;  M.  &  1'.  125),  to  shew  that  tin;  L001.  in  tln>  agreement  [809]  men 
tioncd  did  not  constitute  liquidated  damages:  and  he  submitted,  that,  if  unliquidated, 
they  were  extravagantly  excessive. 

Tindal,  C.  J.  If  the  1001.  mentioned  in  the  agreement,  be  liquidated  damages, 
there  is  an  end  of  the  question  as  to  the  propriety  of  the  verdict  in  point  of  amount  ; 

and,  if  not,  as  the  learned  judge  who  tried    the   cause    report-    to   US  that   hi'  IS  not  (lis 

satisfied  with  the  verdict,  we  cannot  interfere  as  to  the  quantum  of  damages.     1  pon 

the  other  points,  however,  the  rule  may  go. 

Talfouid,  Serjt.  (with  whom  was  Hoggins)  shewed  cause.  This  is  not  an  action 
for  the  infringement  of  a  patent ,  or  for  the  piracy  oi  a  design  certificated  under  the 
statutes  referred  to  :  it  is  an  action  in  which  the  plaint  ill'  seeks  to  recover  damages  for 
the  breach  of  an  agreement  entered  into  upon  good  consideration.  The  \ahdiu  "l 
the  ccrtilieale,  on  which  the  plaintiff's  title  to  recovei  rests,  depend  upon  the  eon 
struetion  of  the  5  &  6  Viet  o.  100,  and  the  6  &  7  Vict.  c.  65.  The  first  mentioned 
act  is  intituled  "An  act  to  consolidate  and   amend    the   laws  relating  to  the  copyright 

of   designs  for   ornamenting  articles  of  manufacture."     The  third   section     "with 

regard  to  any  new  and  original    design  (except    for   sculpture   and    other  things  within 

the  provisions  of  the  several  acts  ntioned   in  the  sohedule  C.  to  the  act  annexed 

(38  G,  ■".,  c.  71.  and  ol  (i.  ■">,  a  56)),  «  hethersuofa  design  be  applicable  to  the  ornamenting 

of  any   article   of    manufacture,  or   of  any   substance,    artificial   or   natural,  01    partly 


(a)  The  verdict  was  entered  for  1001.  only,  the  sum  mentioned  in  the  agreement. 
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artificial  and  partly  natural,  and  that  whether  such  design  be  so  applicable  for  the 
pattern,  or  for  the  shape  or  configuration,  or  for  the  ornament  thereof,  or  for  any  two 
or  more  of  such  purposes,  and  by  whatever  means  such  design  may  be  so  applicable, 
whether  by  printing,  or  by  painting,  or  by  embroidery,  or  by  weaving,  or  by  sewing, 
or  by  [810]  modelling  or  by  casting,  or  by  embossing,  or  by  engraving,  or  by  staining, 
or  by  any    other  means   whatsoever,  manual,  mechanical,   or   chemical,  separate  or 
combined  " — enacts  "  that  the  proprietor  of  every  such  design,  not  previously  published 
either  within  the  United  Kingdom  of  Great  Britain  anil  Ireland,  or  elsewhere,  shall 
have  the  sole  light  to  apply  the  same  to  any  articles  of  manufacture,  or  to  any  such 
substances  as  aforesaid,  provided  the  same  to  be  done  within  the  United  Kingdom  of 
Great    Britain   and    Ireland,   for  the   respective  terms  hereinafter  mentioned,   such 
respective  terms   to   be  computed  from  the  time  of   such  design  being  registered 
according  to  this  act:"  and  it  then  proceeds  to  describe  the  several  articles  in  classes, 
and  to  appoint  the  respective  periods  for  which  protection  from  piracy  shall  be  given. 
The  fifth  section  enacts  "  that  the  author  of  any  such  new  and  original  design,  shall 
be  considered  the  proprietor  thereof,  unless  he  has  executed  the  work  on  behalf  of 
another  person  for  a  good  and  valuable  consideration  ;  in  which  case  such  person  shall 
be  considered  the  proprietor,  and  shall  be  entitled  to  lie  registered  in  the  place  of  the 
author ;  and  every  person  acquiring,  for  a  good  or  a  valuable  consideration,  a  new  and 
original  design,  or  the  right  to  apply  the  same  to  the  ornamenting  any  one  or  more 
articles  of  manufacture,   or  any  one  or  more  such  substances  as  aforesaid,   either 
exclusively  of  any  other  person,  or  otherwise,  and  also  every  person  upon  whom  the 
property  in  such  design,  or  such  right  to  the  application  thereof,  shall  devolve,  shall 
be  considered  the  proprietor  of  the  design  in  the  respect  in  which  the  same  may  have 
been  so  acquired,  and  to  that  extent,  but  not  otherwise."    Section  15  directs  the  mode 
of  registration  of  designs  ;  and  section  16  provides  for  the  certificate  of  registration, 
and  enacts  that  such  certificate,  "purporting  to  be  signed  by  the  registrar  or  deputy- 
registrar,  and  purporting  to  have  the  seal  of  office  of  such  registrar  [811]  affixed  thereto, 
shall,  in  the  absence  of  evidence  to  the  contrary,  be  sufficient  proof — of  the  design,  and 
of  the  name  of  the  proprietor,  therein  mentioned,  having  been  duly  registered — of  the 
commencement  of  the  period  of  registry — of  the  person  named  therein  as  proprietor 
being  the  proprietor — of  the  originality  of  the  design — and  of  the  provisions  of  this 
act,  and  of  any  rule  under  which  the  certificate  appears  to  be  made,  having  been 
complied  with  :  and  any  such  writing,  purporting  to  be  such  certificate,  shall,  in  the 
absence  of  evidence  to  the  contrary,  be  received  as  evidence,  without  proof  of  the 
handwriting  of  the  signature  thereto,  or  of  the  seal  of  office  affixed  thereto,  or  of  the 
person  signing  the  same  being  the  registrar  or  deputy-registrar."    That  statute  appears 
to  have  been  confined  to  the  protection  of  ornamental  designs.     The  6  &  7  Vict.  c.  65, 
was  therefore  passed  for  the  purpose  of  extending  its  provisions.     The  first  section 
recites  the  former  act,  and  that  it  was  expedient  to  extend  the  protection  afforded  by 
that  act  to  such  designs  thereinafter  mentioned,  not  being  of  an  ornamental  character, 
as  were  not  included  therein  :  and   the  second  section   "  with   regard  to  any  new  or 
original  design  for  any  article  of  manufacture,  having  reference  to  some  purpose  of 
utility,  so  far  as  such  design  shall  be  for  the  shape  or  configuration  of  such  article, 
and  that  whether  it  be  for  the  whole  of  such  shape  or  configuration  or  only  for  a  part 
thereof,"  enacts  "that  the  proprietor  of  such  design  not  previously  published  within 
the  United  Kingdom,  or  elsewhere,  shall  have  the  sole  right  to  apply  such  design  to 
any  article,  or  make  or  sell  any  article  according  to  such  design,  for  the  term  of  three 
years,  to  be  computed  from  the  time  of  such  design  being  registered  according  to  the 
act :  provided,  that  this  enactment  shall  not  extend  to  such  designs  as  are  within  the 
provisions  of  the  said  act,  or  of  the  38  Geo.  3,  c.  71,  and  54  Geo.  3,  c.  56."     [812] 
That  this  invention  might  be  made  the  subject  of  a  patent,  is  not  by  any  means  con- 
clusive to  shew  that  it  is  not  the  proper  subject  of  registration  under  the  statutes  in 
question.     [Maule,  J.     Your  argument  is,  that  it  was  competent  to  the  plaintiff,  at 
his  election,  to  call  this  an  invention  of  a  design,  in  order  to  entitle  himself  to  the 
more  limited  and  less  expensive  patent  right  conferred  by   these  statutes.]      It    is 
properly  termed  a   design  :  sculpture  is  one  of  the  arts  of  design,  and  indeed  it  is  so 
recognized  in  the  5  &  6  Vict,  c.  100,  s.  3,  where  it  is  made  the  subject  of  an  express 
exception.     [Cress well,  J.     This  can  hardly  be  said   to  lie  a  mere  design  for  the  shape 
or  configuration  of  a  parasol.     Tindal,  C.  J.     If  your  mode  of  construing  the  acts  be 
the  correct  one,  few  inventions  need  be  the  subject  of  patents,  provided  the  inventors 
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are  satisfied  with  a  three  years'  monopoly  (a)1.]  It  can  scarcely  be  contended  that 
this  is  a  manufacture  within  the  21  Jac.  1,  c.  3.     If  it  be  competent  to  the  defendant, 

notwithstanding  the  agreement  he  has  entered  into,  t<>  raise  the  question  of  novelty 
at  all,  there  is  no  plea,  upon  this  record,  adapted  for  that  purpose.  The  plea  relied 
on  is  the  second,  which  alleges  that  the  plaintiff  is  not  the  inventor  or  proprietor.  If 
this  had  been  an  action  for  an  infringement  of  a  patent,  the  defendant  would  not,  under 
such  a  plea,  have  been  permitted  to  insist  on  want  of  novelty  in  the  invention  :  Walton 
v.  Potter  (3  Mann.  &  Gr.  411,  4  Scott,  N.  R  91);  Waltm  v.  Batman  (3  Man.  &  Gr. 
77.".,  4  Scott,  X.  R.  397).  All  that  is  thereby  put  in  issue  is,  the  plaintiff's  proprietor 
ship,  which  was  proved  by  the  plaintiff  having  produced  the  certificate  of  registration 
under  the  5  &  6  Vict.  c.  100,  which  is  by  section  16,  made  evidence  of  [813]  pro 
prietorship  and  of  originality  of  design.  As  to  the  evidence— it  was  proved  that  the 
plaintiff's  invention  was  altogether  dissimilar  from  that  which  was  the  subject  of  Barker  S 
patent.  That  required  the  application  of  both  hands;  in  other  respects  it  was  a  total 
failure.     There  is  no  pretence  whatever  for  disturbing  the  verdict. 

Byles,  Serjt.,  in  support  of  the  rule.  The  issue  is,  not  merely  whether  or  not  the 
plaintiff  was  the  inventor  of  a  new  or  original  design  for  a  parasol,  but  whether  he  is 
the  proprietor;  and  that  issue  is  properly*  raised  here.  With  one  exception — viz. 
that  m,  which  Sykes  v.  Sykes  (3  B.  &  C.  541,  5  D.  &  II.  292),  Morison  v.  Salmon 
(2  Mann.  &  Gr.  385,  2  Scott,  X.  R.  449),  and  that  class  of  cases  depends — since  the 
statute  of  monopolies,  no  person  can  have  a  monopoly  for  any  new  invention  but 
under  the  authority  of  some  act  of  parliament.  When  the  plea  says  that  the  plaintiff 
was  not  the'  inventor  or  proprietor  of  a  new  or  original  design,  it  in  effect  says  that 
the  plaintiff  had  no  property  in  it — a  plea  that  goes  to  the  very  root  of  the  considera- 
tion.    [Tindal,  C.  J.     You  might  have  pleaded  that  the  design  was  not  a  design  for 

the  shap ■  configuration  of  an  article  within  the  act,  giving  colour,  so  as  to  make 

the  plea  good.  The  issue  tendered  here  is  merely  as  to  who  is  the  first  inventor. 
C'ressu  ell,  .1.  "  Proprietor  '  and  "inventor,"  do  not  mean  the  same  thing.  Under 
this  plea  you  would  seek  to  defeat  the  plaintiff's  right  by  shewing  that  he  was 
not  the  inventor,  or  that  he  was  not  the  proprietor,  or  that  the  design  was  not  a 
design  within  the  act  Tindal,  C.  .1.  In  Neilsm  \.  Harford  (8  M.  &  W.  806),  the 
court  of  Exchequer  refused  to  permit  the  question  of  new  [814]  manufacture  to  be 
raised  under  an  issue  on  a  plea  that   the  plaintiff  was   not   the  first  ami  true  inventor.] 

The  term  proprietor  is  a  word   of   i e  extensive  meaning  :   the  plea  imports  that  the 

plaintiff  Was  not  the  inventor  or  proprietor  of  SUCh  a  design  as  could  be  the  subject  ot 
a  certificate  of  legist  ration  within  the  act.  Suppose  the  action  were  for  infringing  the 
plaintiffs  copyright  in  a  book,  might  not  the  defendant,  under  a  plea  that  the  plaintiff 
was  not  the  proprietor  of  the  copyright,  shew  that  the  publication  was  of  a  libellous, 

indecent,  or  blasphe i  character  (a)2?    (Manic,  J.,  and  Cresswell,  J.     Clearly  not.] 

The  learned  serjeant  then  proceeded  bo  aiguc  that  the  verdict  was  against  the  weight 
of  evidence. 

Tindal,  ('.  J.  It  seems  to  me  that  there  is  no  pretence  for  making  this  rule 
absolute.     I  think  the  learned  judge  was  fully  warranted  in  telling  the  jury  that  there 

was  no  plea  upon  the  record  calculated  to  raise  the  questi f  novelty  of  the  design. 

Nor  do  1  think  tin1  jury  came  to  a  wrong  conclusion  upon  the  evidence. 

The  rest  of  t he  court  concurred. 

Rule  discharged. 

I'-  les,  Serjt,  then  asked  to  be  permitted  to  go  down  again,  on  payment  oi  costs, 
with  liberty  to  add  a  plea  to  raise  the  defence  that  was  bona"  tide  intended. 

Maule,  J.     What   bona  tides  can  there  be  iua  man  who  sets  up  such  a  defence 

after  having  entered  into  such  an  agreement   as  <  li.it   set   out   in  this  declaration  I 

Application  refused. 

(»)'  Where  the  invention  has  been  used  abroad,  ■>  patent  would  be  necessary,  a--  the 
late  acts  do  not  extend  to  designs  previously  published  within  the  United  Kingdom 

or    elsewhere.        Yide  5  A'   I'.    Vict.   c.    Milt,   s.    .".. 

(a)'  Vide  Wright  v.  Tallis,  post. 
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[815]     Xeedham  /■.  Fkaser.     May  31,  1845. 

[S.  C.  3  D.  &  L.  190  ;  U  L.  J.  C.  P.  256  ;  9  Jur.  73-1.] 

A  declaration  in  case,  by  A.  against  B.,  for  not  attending  the  trial  of  a  cause  between 
A.  and  C.  in  obedience  to  a  subpoena,  alleged  that  A.  had  a  good  cause  of  action 
against  C,  and  that  the  testimony  of  B.  was  material  for  evidence  for  A.  on  that 
trial ;  and  that,  in  consequence  of  such  non-attendance,  A.  was  compelled  to  with- 
draw the  record,  and  became  liable  to  pay  to  the  then  defendant  the  costs  of  the 
day,  and  also  incurred  costs  in  preparing  for  trial.  B.  pleaded — not  guilty — leave 
and  licence — and  that  A.  might  have  proceeded  to  the  trial  without  his  testimony. 
— Held,  that  B.  having  admitted,  by  his  course  of  pleading,  that  A.  had  a  good 
cause  of  action  against  C,  it  was  not  competent  to  B.  to  avail  himself  of  the  record 
in  that  suit  (which  was  put  in  by  A.  for  the  purpose  of  shewing  that  such  a  record 
existed  and  had  been  withdrawn),  to  shew  that  the  declaration  therein  was  so 
defective  that  a  verdict  thereon  would  have  been  fruitless. 

This  was  an  action  upon  the  case  against  the  defendant  for  not  attending  as  a 
witness  upon  a  trial  at  nisi  prins,  pursuant  to  a  subpoena. 

The  declaration  stated  that  the  plaintiff  brought  an  action  in  this  court  against 
one  D.,  that  the  cause  was  ;it  issue  and  about  to  lie  tried,  and  that  he  sued  out  a  writ 
of  subpoena  ad  testificandum  directed  to  the  now  defendant,  requiring  him  to  give 
evidence  in  that  action  on  behalf  of  the  plaintiff:  it  then  alleged  that  the  plaintiff 
afterwards,  and  before  the  committing  of  the  grievances,  &c,  to  wit,  on,  &c,  caused 
to  be  made  known  and  shewn  to  the  now  defendant  the  said  writ,  and  then  caused  a 
copy  to  be  left  with  the  now  defendant,  and  then  paid  to  the  now  defendant  a  certain 
sum  of  money,  to  wit,  Ac,  being  a  reasonable  sum  of  money,  for  his  costs  and  charges 
in  and  about  his  attendance  as  a  witness  according  to  the  tenor  of  the  said  writ  of 
subpoena  ;  that  the  said  action  came,  and  was  called  on  to  be  tried  at  the  said  time, 
to  wit,  on,  &c,  and  at  the  place  mentioned  in  the  said  writ  of  subpeena  for  that 
purpose,  and  that  he,  the  plaintiff,  had  a  good  cause  of  action  in  the  said  action  ;  and, 
although  the  defendant  could  and  might,  in  obedience  to  the  said  writ  of  subpoena, 
have  appeared  at  the  trial  of  the  issue  in  the  said  action  when  the  same  was  so  called 
and  came  on  to  be  tried  as  afore-[816]-said,  and  could  and  might,  in  obedience  to  the 
said  writ  of  subpoena,  have  testified  the  truth  according  to  his  knowledge,  at  the  time 
anil  place  aforesaid,  at  the  said  trial  of  the  said  issue,  and  although  his  testimony  of 
the  truth  according  to  his  knowledge,  was  material  evidence  for  the  plaintiff  at  the 
trial  of  the  said  action,  whereof  the  defendant  then  had  notice;  yet  the  defendant, 
not  regarding  his  duty  in  that  behalf,  but  contriving,  and  wrongfully  and  unjustly 
intending,  to  injure  the  now  plaintiff,  and  to  deprive  him  of  the  benefit  of  the  same 
evidence  on  the  trial  of  the  said  issue,  and  thereby  to  prevent  him  from  obtaining  a 
verdict  against  D.  thereon,  and  to  make  him,  the  now  plaintiff,  incur,  and  to  put  him 
to,  great  charges  and  expenses  of  his  moneys,  did  not  nor  would  appear  as  a  witness 
at  the  time  and  place  respectively  mentioned  in  the  said  wilt  of  subpoena  in  that 
behalf,  at  the  trial  of  the  said  issue  in  the  said  action,  when  the  same  was  so  called 
and  came  on  to  be  tried  as  aforesaid,  although  he  the  defendant  was  then  and  there 
solemnly  called  upon  for  that  purpose,  and  had  no  reasonable  or  lawful  cause  or 
impediment  to  the  contrary,  but  the  defendant  thereupon  wholly  neglected  so  to  do  ; 
by  reason  whereof,  and  because  the  now  plaintiff  could  not  proceed  to  the  trial  of  the 
said  issue  without  the  testimony  of  the  now  defendant,  he  the  now  plaintiff  was  then, 
to  wit,  on,  &c,  forced  and  obliged  to  withdraw,  and  did  then  withdraw,  the  nisi  prius 
record  of  the  said  issue  :  by  means  of  which  several  premises  the  now  plaintiff  then 
became  and  was  made  liable  to  pay  to  the  said  1).  a  large  sum  of  money,  to  wit.  &&, 
for  the  costs  incurred  by  the  said  D.  by  reason  of  the  said  record  being  so  withdrawn 
as  aforesaid,  and  by  reason  of  the  said  issue  not  being  tried  at  the  time  and  place 
aforesaid,  and  otherwise  by  reason  of  the  premises  ;  and  the  now  plaintiff  also  lost  and 
was  deprived  of  the  value  and  benefit  of  a  large  sum  of  money,  to  wit.  Ac.,  [817] 
which  he  had  paid  and  expended  in  order  to  have  the  said  issue  tried  at  the  time  and 
place  aforesaid ;  and  the  now  plaintiff  was  also  obliged  to  expend,  and  did  necessarily 
expend,  divers  other  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  &c,  in  and  about  prosecuting  the  said  suit;  and  the  now  plaintiff  was,  by 
means  of  the  premises,  otherwise  greatly  injured  and  damified,  &c. 
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The  defendant  pleaded — first,  not  guilty — secondly,  leave  and  licence — thirdly, 
that  the  plaintiff  could  and  might  have  proceeded  to  the  trial  of  the  said  issue  without 
the  testimony  of  the  defendant  :  concluding  to  the  country.     Issue  thereon. 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  spring  assizes  for  the 
county  of  Surrey.  It  appeared  that  the  action  against  I),  was  brought  to  recover 
damages  for  defamatory  matter  alleged  to  have  been  uttered  by  him  as  counsel  upon 
a  motion  in  this  court.  The  nisi  prius  record  in  that  action  having  been  put  in  on  the 
part  of  the  plaintiff,  it  was  insisted  for  the  defendant  that  he  had  a  right  to  have  it 
read,  and  that  it  would  appear  therefrom,  as  well  as  from  the  affidavits  (which  he 
proposed  to  put  in)  used  upon  the  motion  therein  referred  to,  that  the  plaintiff  had 
no  cause  of  action  against  I). — the  observations  made  by  him  being  relevant  to  the 
matter  then  before  the  court,  and  not  the  subject  of  an  action;  and,  consequently, 
that  the  plaintiff  had  not  been  damnified  by  his  non-attendance  as  a  witness. 

On  the  part  of  the  plaintiff  it  was  insisted  that  it  was  not  competent  to  the  defen- 
dant to  shew  that  the  plaintiff  had  no  good  cause  of  action  against  D.,  it  being  alleged 
in  the  declaration  that  he  had  a  good  cause  of  action,  and  that,  in  consequence  of  the 
absence  of  the  now  defendant,  he  was  compelled  to  withdraw  the  record,  and  had 
become  liable  to  pay  certain  costs;  all  which,  it  [818]  was  contended,  was  admitted 
by  the  defendant's  course  of  pleading. 

His  lordship  inclined  to  the  opinion  that,  upon  this  record,  the  defendant  had 
admitted  that  the  plaintiff  had  a  good  cause  of  action  against  I).  ;  that  the  plaintiff 
had  a  light  to  bring  his  cause  to  trial,  even  though  it  might  turn  out  that  he  hail  no 
substantial  cause  of  action ;  that  his  being  hindered  and  impeded  in  the  exercise  of 
this  right,  was,  in  itself,  a  ground  of  action;  and  that  the  defendant  was,  at  all 
events,  Liable  for  the  costs  that  had  been  incurred  by  reason  of  his  culpable  negligence. 

A  verdict  was  thereupon  taken  for  the  plaintiff,  the  amount  of  damages  to  be 
referred  to  the  court. 

Sir  T.  Wilde,  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  nonsuit  or  a 
new  trial,  lie  submitted  that  it  was  competent  to  the  defendant  in  this  action,  to 
eel  up  the  want  of  a  good  cause  of  action  by  the  plaintiff  against  I>.  as  an  answer  to 
the  imputed  negligence  :  as,  in  an  action  against  an  insurance-broker  for  negligence  in 
omitting  tn  effect,  or  in  the  mode  of  effecting,  an  insurance,  the  defendant  may  set 
up,  in  answer,  any  thing  to  shew  that  his  principal  had  no  insurable  interest,  or  for 
any  other  reason  could  have  sustained  no  damage  ;  and  he  referred  to  Chapman  v.  Davis 
(3  Mann.  &  Gt.  609,  4  Scott,  N.  It.  319),  andScholes  v.  Eiltm  (10  M.  &  W.  15),  to  shew 
that  the  courts  will  not  grant  an  attachment  against  a  witness  for  disobedience  of  a 
subpiriia,  when  it  appears  that  the  plaintiff  bad  no  cause  of  action  in  th iginal  suit. 

Slice,  Serjt.,  shewed  cause.  The  declaration  in  this  case  states  that  the  plaintiff 
had  a  good  cause  of  action  against  !>.,  -that  the  testimony  of  the  now  defendant  was 
[819]  material  for  him  on  the  trial  of  that  action,  and  that,  by  reason  of  his  non 
attendance,  he  was  compelled  to  withdraw  the  record,  and  incurred  certain  costs. 
These  are  material  allegations,  that  might  have  been  traversed:  the  plaintiff,  by 
omitting  to  t  raverse  them,  has  admit  ted  the  former  cause  of  action,  and  the  materiality 
of  his  evidence.  The  record  was  put  in  for  the  purpose  of  shewing  that  it  had  been 
withdrawn:     it    clearly    was    not    admissible    for  any   other    purpose;    nor    were    the 

affidavits  admissible  to  contradict,  it.  If  was  not  competent  to  the  defendant  to 
contend  that  the  plaintiff  had  not  sustained  substantial  damages  by  his  non-attend- 
ance: ami,  ,il  all  events,  the  law  will  import  some  damage  from  I  he  circumstance  oi 
his  having  been  impeded  in  his  right  to  have  his  cause  tried.  [Maule,  J,  Your  last 
proposition  assumes  that  the  allegation  in  the  dcclaiat  ion,  1  hat  the  plaint  ill'  had  a  good 

can  e  oi  .en  m  against  l>.  was  unnecessary.]    Tic  defendant  cannot  be  permitted  to 

controvert  that  which  he  has  deliberately  admitted  upon  the  record  ;  ami,  then 

it  must  now  be  taken  that   the  plaintiff  had    a   good    cause   of   action   against    I  >.      The 

plaintiff  does  not  want  the  record  in  the  former  ail  ion  for  the  purpose  of  estimating 
his  damages  as  against  the  present  defendant,  inasmuch  as  he  is  merely  seeking  to 
recover  from  him  the  amount  of  costs  he  has,  by  his  negligence,  become  liable  to  paj 

to   l>.,  and  the  expenses  that    have  thereby  become  unavailing. 

Ghannell,  Serjt.  (with  whom  was  Bramwell),  in  support  of  the  rule.     It  was  clearly 

open  to  the  defendant  u] the  record,  to  shew  th  it  tne  plaintiff  had  no  good  cause 

of  action  against  I '.  B\ ery  material  allegation  in  a  declaration  that  might  have  been, 
and  is  not  traversed,  is  admitted :  but  here,  the  allegation  that  t  he  plaint  ill'  had  a  good 
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cause  of  action  against  D.,  was  immaterial  and  unnecessary  ;  and  therefore  a  plea 
traversing  it  [820]  would  have  been  bad,  as  tendering  an  immaterial  issue.  It  is 
true  that  the  declaration  in  Amey  v.  Long  (9  East,  473),  which  is  frequently  referred 
to,  contained  an  allegation  that  the  evidence  of  the  defendant  would  have  enabled  the 
plaintiff  to  obtain  a  verdict  in  the  original  action  :  but  that  was  not  the  point  decided. 
In  Masterman  v.  Judson  (8  Bingh.  "224,  1  M.  &  Scott,  367),  it  was  held  that  the  omission 
of  such  an  averment  was  no  ground  for  arresting  the  judgment.  So  in  fa  nihil  v.  lluul 
(1  Cr.  &  M.  752),  there  was  no  distinct  allegation  in  the  declaration,  of  a  good  cause 
of  action  in  the  original  suit ;  but  it  was  stated  (as  is  alleged  in  this  declaration),  that 
the  defendant  could  have  given  material  evidence  for  the  plaintiff,  and  that  without 
his  evidence  the  plaintiff  could  not  safely  proceed  to  trial,  and  that,  by  reason  of  his 
non-attendance,  and  because  the  plaintiff  could  not  safely  proceed  to  trial  without  his 
testimony,  he  was  forced  and  obliged  to,  and  did,  withdraw  the  nisi  prius  record  :  and 
the  declaration  was  held  sufficient  after  verdict.  Lord  Lyndhurst,  C.  B.,  in  the  course 
of  the  argument,  asks — "could  the  evidence  be  material,  if  the  plaintiff  had  no  cause 
of  action  1 "  And  in  giving  judgment,  his  lordship  said  :  "  I  am  of  opinion  that  a  good 
cause  is  sufficiently  averred,  so  as  to  be  good  after  verdict  The  declaration  states 
that  the  evidence  which  the  witness  could  have  given  was  material  evidence  in  the 
cause,  and  that  the  plaintiff  could  not  safely  proceed  to  trial  without  it.  Now,  in  my 
opinion,  no  evidence  could  be  material  in  the  cause,  unless  the  plaintiff  had  a  good 
cause  of  action;  and  therefore,  after  verdict,  I  think  we  must  hold  the  declaration 
sufficient  in  this  respect.  The  averments  in  this  case  are  substantially  the  same  with 
those  in  the  case  of  Masterman  \ .  Judson  .  and  I  think  that  the  present  case  falls  within 
the  principle  of  that  decision."  [821]  [Maule,  .T.  It  may  be  that  the  declaration 
would  have  been  good  without  the  allegation  in  question,  and  yet,  that  being  there, 
the  allegation  becomes  material.]  Where  the  action  is  brought  for  a  tort  the  plaintiff 
must  shew,  not  only  a  breach  of  duty  on  the  part  of  the  defendant,  but  a  resulting 
damage  to  the  plaintiff.  Here,  there  could  be  no  damage  to  the  plaintiff,  unless  he 
had  a  good  cause  of  action  against  I  >.(")■  It  is,  therefore,  competent  to  the  defendant, 
under  not  guilty,  to  shew,  by  the  record  in  that  action,  that  the  plaintiff's  cause  of 
action  was  so  viciously  stated  that  he  could  not  have  succeeded  there,  and  consequently 
that  he  has  sustained  no  damage  by  the  wrongful  act  of  the  present  defendant. 
[Cresswell,  J.  Does  the  declaration  shew  any  right  to  maintain  the  action,  unless 
it,  in  some  way,  alleges  that  the  plaintiff  had  a  good  cause  of  action  in  the  original 
suit?  And,  if  not,  is  not  that  allegation  a  material  one?  And  should  it  not  have 
been  traversed  !]  In  Davisv.  Lovell  (4  M.  *  W.  678.  7  Dowl.  P.  C.  178),  a  declaration 
in  case  for  disobedience  to  a  subpoena  duces  tecum,  alleged  that,  although  the  appear- 
ance of  the  defendant  was  necessary  and  material  to  the  trial  of  the  issue,  and  although 
the  production  of  the  documents  was  material  evidence  for  the  plaintiff  on  the  said 
trial,  yet  the  defendant,  not  regarding  his  duty,  did  not  appeal-,  &c.  ;  and  it  was  held, 
on  general  demurrer,  that  it  was  sufficiently  shewn  that  the  plaintiff  had  a  good  cause 
of  action  in  the  original  suit.  And  Lord  Abinger  said  :  "  As  to  the  necessity  of  an 
a\  erment  that  the  plaintiff  had  a  good  cause  of  action  in  the  original  suit  I  think  the 
case  of  Mullett  v.  Hunt  is  an  authority  for  our  holding  this  declaration  sufficient  in 
that  respect,  and  that  the  good  sense  of  the  matter  is  with  the  observation  [822]  of 
Lord  Lyndhurst  in  that  case, — that  no  evidence  can  be  material  in  a  cause,  unless  the 
plaintiff  has  a  good  cause  of  action  ;  and  therefore  that  it  is  sufficient  to  aver  that  the 
evidence  of  the  party  was  material  and  necessary  on  the  trial,  and  that,  for  want  of 
it,  the  plaintiff  was  nonsuited.  With  this  averment,  the  plaintiff  could  not  support 
the  declaration,  unless  he  proved  that  he  had  a  good  cause  of  action  in  the  original 
suit."  Here,  the  third  plea,  which  states  that  the  plaintiff  could  and  might  have 
proceeded  to  the  trial  of  the  issue  without  the  testimony  of  the  defendant,  does, 
according  to  the  case  last  cited,  put  in  issue  all  that  is  materially  alleged  in  this 
declaration.  If  the  defendant  had  simply  traversed  that  the  plaintiff  had  a  good 
cause  of  action  against  IX,  the  plea  would  have  been  demurred  to,  as  tendering  an 
immaterial  issue.  The  record  produced  shewed  that,  even  if  the  plaintiff  had  obtained 
a  verdict  against  I).,  the  judgment  would  have  been  arrested.  [Maule,  J.  In  that 
case,  he  would  have  been  liable  to  no  costs ;  whereas,  here,  having  been  compelled  to 

(a)  In  replevin  no  rent  can  be  due  unless  there  be  a  tenancy  ;  yet,  a  plea  of  riens 
in  arrere  admits  the  tenancy. 
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withdraw  the  record  in  consequence  of  the  absence  of  the  witness,  he  is  liable  for  the 
costs  of  the  day.]  At  all  events,  the  plaintiff  is  not  entitled  to  recover  the  amount  of 
the  costs  incurred  by  him  in  setting  down  the  cause  for  trial,  seeing  that  a  trial  could 
have  resulted  in  no  benefit  to  him. 

Coltman,  J. (a).  I  think  it  is  impossible  to  hold  otherwise  than  that  the  allega- 
tions in  the  declaration, — that  the  plaintiff  had  a  good  cause  of  action  against  D.,  and 
that  the  testimony  of  the  now  defendant  was  material  evidence  for  the  plaintiff  at  the 
trial  of  the  aforesaid  action, — are  admitted  upon  this  record  ;  and,  consequently,  that 
the  plaintiff  is  entitled  to  maintain  this  action.  On  the  part  of  the  defendant,  it  was 
sought  to  [823]  put  in  the  affidavits  filed  on  the  motion  referred  to  in  the  declaration 
in  the  former  suit,  for  the  purpose  of  shewing  that  the  plaintiff  had  no  good  cause  of 
action  therein  :  but  I  think  they  were  not  admissible  for  the  purpose  of  contradicting 
that  which  stands  admitted  by  the  pleadings.  Then  it  was  insisted,  that  the  defendant 
was  entitled  to  shew,  by  the  record  in  the  action  against  I).,  which  was  put  in  by  the 
plaintiff  himself,  that  his  cause  of  action  was  so  defectively  stated,  that,  even  if  he  had 
succeeded  in  obtaining  a  verdict  against  D.,  the  judgment  must  have  been  arrested, 
fn  all  probability  the  declaration  in  the  former  action  was  insufficient  :  still,  it  appears 
to  me  that  the  present  defendant  is  not  entitled  to  raise  that  question,  in  the  face  of 
his  solemn  admission  upon  this  record,  that  the  plaintiff  had  a  good  cause  of  action 
against  D.  It  is  true,  that,  if  it  had  in  any  way  appeared  upon  the  record  in  the 
present  action  that  there  was  any  inconsistency  in  the  statement  of  the  original  cause 
of  action,  the  effect  might  have  been  that  contended  for  on  the  part  of  the  defendant. 
But  the  record  in  the  original  action  was  sought  to  be  used  as  evidence  in  this  cause, 
not  to  explain  an}7  apparent  inconsistency,  but  to  shew  that  the  material  allegations 
which  the  defendant  has  admitted  upon  this  record  are  not  true.  This  cannot  be  done. 
It  follows,  therefore,  that,  in  my  opinion,  the  plaintiff  is  entitled  to  recover  all  the 
costs  he  has  been  put  to  by  the  non-attendance  of  the  defendant  as  a  witness,  that  is, 
the  costs  he  incurred  in  going  down  to  a  fruitless  trial,  and  the  costs  he  has  become 
liable  to  pay  to  the  opposite  party  in  consequence  of  the  withdrawal  of  the  record. 
The  rule  must,  therefore,  be  discharged,  and  the  costs  taxed  upon  the  principle  I  have 
stilted. 

MaULE,  .1.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  The  action 
is  brought  against  a  witness  [824]  for  not  attending  to  give  evidence  upon  a  trial  in 
obedience  to  a  subpoena.  The  declaration  states  that  the  plaintiff  had  a  good  cause  of 
action  in  the  suit,  on  the  trial  of  which  the  defendant  was  called  upon  to  give  evidence, 
that  his  testimony  was  material  evidence  for  the  plaintiff  at  the  trial  of  the  said  action, 
and  that,  in  consequence  of  his  absence,  the  plaintiff  was  obliged  to  withdraw  the 
record,  and  thereby  became  liable  to  pay  certain  costs  to  the  defendant  in  that  action, 
ami  also  lost  the  benefit  of  certain  expenses  which  he  hail  incurred  in  order  to  have 
his  cause  tried  ;  and  the  question  now  before  us  is,  whether  or  not  the  plaintifl  can 
maintain   an   action   for  any   of  these  costs.       The   point    argued    before   us   lias   been, 

whether  or  not  the  declaration  alleges,  and  the  pleas  admit,  a  g 1  cause  of  action  in 

the  original  suit.      The  declaration  in  effect  alleges  two  causes  of  action      one,  that  the 

plaintiff  has  lost  the  benefit  of  the  defendant's  testimony  to  sustain  a  g I  cause  of 

action  which  he  had  against  the  defendant  in  the  former  cause     the  other,  in  respect 

of  the  loss  of  testimony  of  the  witness  which  was  material  for  him  on  that  occasion. 
If  these  two  allegations  are  the  same,  it   is  conceded  that  both  are  admitted  by  not 

guilty.        I   think    they  ar |uivaleut  allegations,   and    that    they   are    just    as   much 

admitted  as  if  the  declaration  had  stated  that  the  plaintiff  had  ■>  good  cause  ol  action 
against  the  defendant  in  the  former  suit  upon  a  bill  of  exchange,  and  also  for  g Is 

sold  and   delivered,  and   that  he  hail  sued  him  upon  those  ace Is.  and  that  the  imu 

defendant,  though  duly  subpoenaed,  and  though  a  material  witness,  failed  to  attend, 
and  to  this  declaration  the  defendant  had  pleaded  not  guilty  only.     That  would  have 

been  an  admission  that  the  plaintiff  had  a  good  cause  oi  action  as  to  both  :  and  this 
case  is  substantially  the  same  as  that,  The  plaint  ill'  here,  having  put  in  t  he  record  in 
the  former  suit,  in  order  to  Bhew  thai  ii  had  been  withdrawn,  it  was  [825]  oontended, 

on  the  part  of  the  defendant,  I  ha  I   he  was  a  I   liberty  to  use  i  I  for  the  purpose  of  inducing 

the  jury  to  infer  from  the  statements  therein  that  the  plaintifl  had  lause  of  action 

against  the  original  defendant,     But  I  think  if  is  quite  clear  that  the  def endanl  had  no 

(")  Tindal,  ('.  J.,  was  engaged  on  the  crown  jewels  case. 


768  SCOTT    V.   WATSON  1  C.  B.  826. 

right  to  ask  the  jury  to  draw  any  inference  that  was  inconsistent  with  his  admission 
upon  the  record  :  and  that  it  made  no  difference  that  the  evidence  was  put  in  by  the 
plaintiff.  That  which  the  jury  were  sworn  to  try  here  was,  whether  or  not  the  present 
defendant  had  been  guilty  of  a  breach  of  duty  in  not  attending  pursuant  to  his 
subpoena,  not  whether  the  plaintiff  had  a  good  cause  of  action  in  the  original  suit. 
That  was  not  in  dispute  between  these  parties.  I  think,  with  my  brother  Coltman, 
that  the  defendant's  liability  is  not  limited  to  the  costs  he  has  paid,  or  become  liable 
to  pay,  to  the  plaintiff  upon  the  withdrawal  of  the  record,  but  that  he  is  also  liable  for 
the  costs  incurred  by  the  plaintiff  in  setting  down  the  cause  for  trial. 

Cresswell,  J.  I  am  of  the  same  opinion.  The  first  point  made  upon  the 
argument  of  this  rule,  was,  that  the  plaintiff  was  not  entitled  to  recover  against  the 
present  defendant,  unless  he  had  a  good  cause  of  action  against  the  defendant  in  the 
former  action  ;  ami  that  that  was  not  shewn  here,  because  the  allegation  in  the  declara- 
tion "  that  the  plaintiff  had  a  good  cause  of  action  in  the  said  action,"  was  not  material, 
and,  therefore,  not  admitted  by  the  course  of  pleading.  None  of  the  cases  that  were 
cited  support  that  position.  In  those  cases  it  seems  to  have  been  held  that  it  is  enough 
to  state  that  certain  issues  were  joined,  and  that  the  evidence  of  the  witness  upon  the 
trial  of  those  issues  was  material  :  and  that  that  is  equivalent  to  an  allegation  that  the 
plaintiff  had  a  good  cause  of  action.  But  surely,  when  there  is  a  distinct  allegation 
upon  the  record  that  the  plaintiff  had  a  [826]  good  cause  of  action,  it  must  be  a 
material  allegation,  and  ought  to  be  directly  traversed,  if  the  defendant  means  to  rely 
upon  the  absence  of  a  ground  of  action  in  the  original  suit.  I  agree  with  my  brother 
Maule,  that,  if  two  grounds  of  action  are  alleged  here,  the  pleas  admit  both.  Besides, 
the  plaintiff  may  have  had  a  right  to  try  the  issues  joined,  though  he  had  no  good 
cause  of  action.  With  respect  to  the  evidence — if  it  was  admitted  upon  the  record 
that  there  was  a  cause  of  action  in  the  former  suit, — the  record  in  that  action  was 
clearly  not  admissible  for  the  purpose  of  contradicting  that  which  stands  admitted 
upon  this  record,  notwithstanding  that,  for  the  purpose  of  shewing  that  there  was 
such  a  record,  and  that  it  had  been  withdrawn,  it  was  put  in  by  the  plaintiff  Upon 
these  grounds,  I  concur  with  the  rest  of  the  court  in  thinking  that  this  rule  should  be 
discharged.  I  also  think  that  i  be  cosl  a  which  the  plaintiff  is  entitled  to  recover  in  this 
action,  are  those  suggested  by  Lord  Denman  at  the  trial. 

Rule  discharged. 

Scott  and  Another  r.  Watson.     June  5,  1845. 

An  objection  that  pleas  delivered  by  a  defendant  under  terms  to  plead  issuably,  are 

not  issuable  pleas,  is  waived  by  service  of  an  order  (a)  for  particulars  of  set-off. 

Special  assumpsit  on  a  ship-building  contract  ;  with  an  indebitatus  count  for  work 
and  labour. 

The  defendant,  being  under  terms  to  plead  issuably,  on  the  19th  of  May  delivered 
six  pleas,  one  of  which  was  a  special  plea  of  set-off. 

On  the  20th  of  May,  the  plaintiffs  served  the  defendant  with  a  summons  for 
particulars  of  his  set-off;  and  on  the  following  day  an  order  for  particulars  was  [827] 
made  by  consent  and  served.  On  the  23d,  the  plaintiff's  attorney  gave  the  defendant's 
attorney  notice  that  the  order  for  particulars  was  abandoned  ;  and  on  the  same  day,  he 
signed  judgment  as  for  want  of  a  plea,  on  the  ground  that  certain  of  the  pleas  delivered 
were  not  issuable  pleas. 

Byles,  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  the  judgment,  on 
the  ground  that  the  plea  objected  to  was  issuable  within  the  rule,  being  a  substantial 
answer  to  the  action,  and  also  on  the  ground  that  the  objection  to  the  pleas,  if  a  valid 
one,  was  waived  by  the  order  obtained  for  particulars  of  set-oft'. 

Channell,  Serjt.,  shewed  cause.  He  cited  several  cases  for  the  purpose  of  shewing 
that  two,  at  least,  of  the  pleas  were  not  such  as  could  be  pleaded  by  a  party  under 
terms  to  plead  issuably  :  and  he  submitted  that  the  plaintiffs  had  not  precluded  them- 
selves, by  obtaining  the  order  for  particulars  of  set-off  from  objecting  that  the  pleas 
were  not  issuable ;  citing  Ford  v.  Bernard  (6  Bingh.  534,  4  M.  &  P.  302),  and  Trott  v. 

(a)  Qua>re  whether  service  of  the  summons  for  such  particulars  was  not  an  equally 
binding  recognition  of  the  pleas. 
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Smith  (9  M.  &  W.  765).  [Maule,  J.  By  serving  the  order  for  particulars  of  set-off, 
you  consented  to  treat  the  pleas  as  pleas  that  might  properly  be  pleaded.]  The 
plaintiffs  were  entitled  to  the  information  they  asked,  to  enable  them  to  lay  instruc- 
tions before  counsel. 

Byles,  Serjt.  (with  whom  was  Crompton),  contra,  was  stopped  by  the  court. 

TiNDAL,  C.  J.  The  particulars  of  set-off  would  not  enable  you  to  see  whether  the 
pleas  were  issuable  or  not.  The  attorney  must  be  presumed  to  know  whether  [828] 
or  not  the  pleas  are  such  as  the  defendant  is  entitled  to  plead. 

The  rest  of  the  court  concurred. 

Rule  absolute. 


Fay  v.  Prentice  and  Another. 

[S.  C.  14  L.  J.  C.  P.  298;  9  Jur.  877.     Referred  to,  Brmsden  v.  Humphrey,  18S4, 
1-4  Q.  B.  D.  150;  Lemon  v.  Webb,  [1894]  3  Ch.  21 ;  [1895]  A.  C.  1.]  ' 

A  declaration  in  case  stated  that  the  defendant,  being  possessed  of  a  messuage 
adjoining  a  garden  of  the  plaintiff,  erected  a  cornice  upon  his  messuage,  projecting 
over  the  garden,  by  means  whereof  rain-water  flowed  from  the  cornice  into  the 
garden,  and  damaged  the  same,  and  the  plaintiff  had  been  incommoded  in  the 
possession  and  enjoyment  of  his  garden  : — Held,  that  the  erection  of  the  cornice  was 
a  nuisance  from  which  the  law  would  infer  injury  to  the  plaintiff;  and  that  he  was 
entitled  to  maintain  an  action  in  respect  thereof,  without  proof  that  rain  had  fallen 
between  the  period  of  the  erection  of  the  cornice  and  the  commencement  of  the 
action  : — Held,  also,  that  the  declaration  was  not  to  be  construed  as  alleging  a 
trespass. 

Case,  for  erecting  a  cornice  at  the  side  of  the  house  of  the  defendant  Prentice, 
projecting  over  the  garden  of  the  plaintiff. 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  time  of  committing  the 
grievances  thereinafter  mentioned,  was,  and  from  thence  until  the  commencement  of 
the  suit,  had  been,  and  still  was,  lawfully  possessed  of  a  certain  messuage,  garden- 
ground,  land,  and  premises,  with  the  appurtenances,  situate,  &e,  in  which  messuage 
the  plaintiff  and  his  family  had  for  and  during  all  the  time  aforesaid  resided  and 
dwelt,  and  still  resided  and  dwelt ;  that  the  defendant  Prentice,  before  and  at  the 
time  of  the  committing  of  such  grievances,  was,  and  from  thence  until  the  commence 
merit  of  the  suit  had  been,  and  still  was,  possessed  of  a  certain  messuage,  situate,  &c, 
contiguous  and  adjoining  to  the  messuage,  garden-ground,  land,  and  premises  of  the 
plaintiff:  nevertheless,  the  defendants,  well  knowingthe  premises,  but  contriving,  and 
[829]  wrongfully  and  unjustly  intending,  to  injure,  prejudice,  and  aggrieve  the  plaint  ill 
in  the  possession,  use,  occupation,  and  enjoyment  of  his  said  messuage,  &c,  and  to 
render  the  said  garden-ground  damp  and  wet,  and  to  injure  and  destiny  the  trees, 
shrubs,  bushes,  plants,  herbs,  and  flowers  therein,  and  to  prevent  the  due  and  proper 
growth  of  the  said  trees,  shrubs,  &c,  and  to  render  them  of  little  or  no  use  or  value 
to  the  plaintiff,  whilst  the  plaintiff  was  so  possessed  of  the  said  messuage,  &c,  with 
the  appurtenances,  and  so  resided  and  dwelt  in  the  messuage  of  the  said  plaintiff  with 
his  family  as  aforesaid,  and  whilst  the  defendant  Prentire  was  so  possessed  of  his  said 
messuage  as  aforesaid,  to  wit,  on  the  1st  of  May,  1S44,  wrongfully  and  injuriously  put, 
placed,  and  built,  and  caused  and  procured  to  be  put,  placed,  and  built,  a  certain 
cornice  and  projection  in  and  upon  the  messuage  of  the  defendant  Prentice,  Dear  to 
and  projecting  over  the  garden  ground  of  the  plaintiff,  and  wrongfully  and  injuriously 
kept  and  continued  the  same  cornice  or  projection  bo  put,  placed,  and  built,  and 
caused  and  procured  to  be  put,  placed,  and  built,  in  ami  upon  the  messuage  of  tin- 
defendant  Prentice,  for  a  long  space  of  time,  to  wit,  until  the  commencement  of  the 

suit:  by  means  of  which  several  premises,  afterwards,  to  wit, &c.,  and  on  divers 

other  days  and  times  between  that  day  and  the  commencement  of  the  suit,  divers 
Large  quantities  of  rain-water  ran,  flowed,  and  fell  from  the  said  cornice  or  projection 
on  the  messuage  of  the  defendant  Prentice,  down  to,  into,  upon  and  against  the  said 
garden  ground  of  the  plaintiff,  and  upon  the  trees,  shrubs,  &0.,  growing  and  being  in 
the  said  garden-ground,  and  upon  the  gravel  walks  thereof,  and  greatly  injured, 
wetted,  and  damaged  the  said  garden-ground  of  the  plaintiff,  and  dirtied  and  spoiled 
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the  gravel  walks  of  the  said  garden-ground  ;  and,  by  reason  of  the  premises,  the 
plaintiff  had  been  greatly  [830]  annoyed  and  incommoded  in  the  use,  possession,  and 
enjoyment  of  his  messuage,  garden-ground,  land,  and  premises,  and  the  same  thereby 
became  and  were  greatly  damaged,  deteriorated,  and  lessened  in  value,  &c. 

The  defendants  pleaded — first,  not  guilty — secondly,  leave  and  licence. 

The  plaintiff  joined  issue  on  the  first  plea,  and  traversed  the  leave  and  licence. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  Middlesex  after  last 
Hilary  term.  It  appeared  that  the  defendant  Prentice  was  possessed  of  a  messuage 
adjoining  the  messuage  and  garden  of  the  plaintiff,  and  built  up  to  the  extreme 
boundary  of  his  own  land,  and  that,  in  the  beginning  of  May,  1844,  he  caused  to  be 
erected  thereon  (by  the  other  defendant,  a  builder.)  an  ornamental  cornice,  which 
projected  about  fourteen  inches  over  the  plaintiff's  garden.  The  case  attempted  to  be 
made  out  on  the  part  of  the  plaintiff' was,  that  the  plants  and  gravel-walk  in  his  garden 
were  injured  by  the  dripping  of  rain  from  this  cornice  ;  and  some  of  his  witnesses 
stated,  that,  in  the  event  of  the  cornice  being  permitted  to  remain  up  so  long  as  to 
give  the  owner  of  the  house  a  right  to  keep  it  there,  the  value  of  the  plaintiff's 
premises  would  be  thereby  diminished  to  the  extent  of  1001.,  inasmuch  as  he  would 
be  prevented  from  building  to  the  extremity  of  his  land.  Upon  cross-examination, 
none  of  the  witnesses  would  undertake  to  state  that  any  rain  had  fallen  upon  the 
plaintiff's  garden  from  the  time  of  the  erection  of  the  cornice  down  to  the  commence- 
ment of  the  action — the  2d  of  July,  1844. 

It  was  thereupon  insisted,  on  the  part  of  the  defendants,  that,  as  the  grievance 
of  which  the  plaintiff' complained  in  his  declaration  was  the  causing  the  rain-water  to 
flow  from  the  cornice  on  to  the  plaintiff's  garden,  the  evidence  did  not  sustain  it,  no 
such  inconvenience  as  [831]  that  complained  of  having,  in  fact,  been  sustained  by 
the  plaintiff',  down  to  the  time  of  the  commencement  of  the  action. 

His  lordship  refused  to  nonsuit  the  plaintiff',  but  reserved  the  point :  and  he  left 
it  to  the  jury  to  say  whether  or  not  the  plaintiff  had  been  injured  by  the  dripping  of 
rain  from  the  defendant's  cornice,  upon  his  garden,  or  by  reason  of  the  projection 
itself ;  which  latter  he  inclined  to  think  gave  a  cause  of  action,  inasmuch  as  the  plaintiff 
would  be  thereby  prevented  from  building  to  the  extremity  of  his  own  land,  if  so 
minded. 

The  jury  returned  a  verdict  for  the  plaintiff',  damages  40s. 

Sir  T.  Wilde,  in  Easter  term,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the  ground 
suggested  at  the  trial.  He  cited  Comyns's  Digest  (Title  "  Action  upon  the  Case  for 
a  Nuisance,"  (A.)),  Bacon's  Abridgment  (Title  "Action  upon  the  Case,"  (C.)),  Pen- 
ruddock's  case  (5  Co.  Eep.  101),  Sncade  v.  Radley  (3  Bulstr.  74),  Iveson  v.  Moore  (1  Lord 
Baym.  486,  1  Salk.  16),  Jackson  v.  Pesked  (1  M.  &  Selw.  234),  Shadwell  v.  Hutchinson 
(M.  &  M.  350),  Taylor  v.  Bennett  (7  C.  &  P.  329),  and  Tucker  v.  Newman  (11  Ad.  &  E. 
40,  3  P.  &  D.  14).     [Tindal,  C.  J.,  referred  to  Acton  v.  Blundell  (12  M.  &  W.  324).] 

Shee,  Serjt.  (with  whom  was  Warren),  now  shewed  cause.  There  was  ample 
evidence  from  whence  the  jury  might  properly  infer  that  the  particular  injury  alleged 
in  the  declaration  had  Occurred,  viz.  the  dripping  of  the  rain  on  the  plaintiff's  garden  ; 
which,  according  to  Baten's  case  (9  Co.  Eep.  53  b.),  is  enough  to  sustain  the  action. 
There,  Henry  fiaten,  and  Elizabeth  his  wife,  brought  a  quod  permittat  (see  F.  N.  B. 
123,  &c),  against  George  Sampson,  to  prostrate  [832]  a  house  in  the  parish  of  St. 
Clement's  Danes,  which  the  said  George  wrongfully,  and  without  judgment,  had 
built,  ad  nocumentum  liberi  tenementi  nuper  J.  P.  et  modo  prred.  Henrici  et  Eliz.  in 
jure  ipsius  Eliz.,  &c,  and  declared  that  the  said  J.  P.  was  seised  of  a  messuage  in  the 
Strand,  in  the  said  parish,  in  fee,  and,  being  so  seised,  the  said  George,  ult'  Octob. 
anno  41  Eliz.,  wrongfully  and  without  judgment,  erected  upon  his  freehold  a  house, 
so  near  the  said  messuage  nuper  prsed.  J.  P.  et  modo  ipsorum  Henrici  et  Eliz.,  sic 
quod  orientalis  pars  ejusclem  domus  ipsius  Georgii  superpendet,  Anglice,  doth  jut  over, 
the  said  messuage  late  of  the  said  J.  P.,  and  now  of  the  said  Henry  and  Elizabeth, 
in  latitudine  17  inches,  and  in  longitudine  17  feet,  ad  nocumentum  liberi  tenementi 
ipsorum  Henrici  et  Eliz.  in  eadem,  &c. ;  to  their  damage  of  1001.  :  upon  which  the 
defendant  demurred  in  law.  It  was  objected,  amongst  other  things,  "  that  the 
plaintiffs  have  declared  generally  ad  nocumentum,  and  have  not  assigned  any  nuisance 
in  certain,  to  wit,  that  the  rain  fell  from  the  said  house  newly  built,  upon  the  plaintiff's 
house,  or  that  the  windows  are  stopped,  by  which  he  loses  the  light,  &c.  ;  as  in  4  Ass.  3 
{4  Ass.  fo.  6,  pi.  3),  and  4  E.  3,  36  a.,  b.,  Bichard  de  Daily's  case  "  {Daulby  v.  Berch, 
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M.  4  E.  3,  fo.  36),  "the  plaintiff  in  the  quod  permittat  shewed  the  manner  of  the 
nuisance,  to  wit,  when  the  smoke  entered  into  the  said  houses  ;  so  that  no  man  could  live 
there."     But  it  was  resolved  "  that  the  plaintiffs  need  not  in  this  case  assign  any  special 
nuisance;  for,  here,  it  appears  to  the  court  that  it  is  to  the  plaintiffs  nuisance;  for, 
tln'.s  case  differs  from  all  the  said  cases;  for,  in  this  ease,  the  defendant  has  built  a  new 
house,  which  overhangs  part  of  the  plaintiffs  house,  so  that,  of  necessity,  the  rain 
which  falls  from  the  new  house,  must  fall  upon  the  plaintiff's  house.     Also  cujus  est 
solum,  ejus  est  usque  ad  ccelum.     And  there-[833] -with  agrees  13  H.  8,  1  (a)1,  and  by 
the  over-building  upon  part  of  the  house  of  the  plaintiffs,  he  has  deprived  them  of  the 
air;  also  he  has  prevented  them  from  building  their  house  higher:  and  that  which 
appears  to  the  court,  need  not  be  averred  ;  for  lex  non  requirit  verificare  quod  apparet 
cur. ;  Plow.    Com.   87  b."     The  circumstances   alluded  to  in  that  resolution,    were 
distinctly  presented  to  the  attention  of  the  jury  here.     On  the  motion  Pewruddoctfs 
case  was  cited,  for  the  purpose  of  shewing  that  there  must  be  actual  damage  to  entitle 
the  plaintiff  to  recover.     That  case,  however,  is  no  authority  for  such  a  position.     The 
law  infers  damage  whenever  a  man's  rights  are  encroached  upon.     [Maule,  J.     That 
is  not  now  in  question  :   it  was  left  to  the  jury  to  say  whether  the  plaintiff  sustained 
actual  damage  by  the  falling  of  rain  or  by  the  projecting  cornice.]     The  declaration 
discloses  a  good  ground  of  action  independently  of  the  falling  of  rain.     There  are 
many  cases  in  which   reversioners  have  been  allowed  to  maintain  actions   for  the 
obstruction  of  a  watercourse,  or  a  right  of  common,  or  the  like,  though  no  actual 
damage  could  be  shewn.     In  JFilliams  v.  Morlamd  (2  B.  &  C.  910),  Littledale,  J.,  says  : 
"In  trespass  for  a  wrongful  entry  into  the  land  of  another,  a  damage  is  presumed  to 
have  been  sustained,  though  no  pecuniary  damage  be  actually  proved.     So,  in  the 
case  of  an  action  for  the  obstruction  of  a  right  of  common,  or  a  right  of  way,  any 
obstruction   of   that   right,  is  a  sufficient  cause  of  action.     The  doing  of  any  act 
calculated  to  injure  that  right,  is  a  sufficient  ground  of  action  :  but,  generally  speaking, 
there  must  be  a  temporal  loss  or  damage  accruing  from  the  wrongful  act  of  another, 
in  order  to  entitle  a  party  to  maintain  an  action  on  the  case."     In  Tucker  v.  Newman 
(11  Ad.  &  E.  -10,  3  P.  &  D.  14)  it  was  [834]  held  that  building  a  roof  with  eaves 
which  discharged  rain-water  by  a  spout  into  adjoining  premises,  was  an  injury  for 
which  the  reversioner  might  recover  damages  while  they  were  under  demise,  if  the 
jury  thought  there  was  a  damage  to  the  reversion.     Jackson  v.  Pesked  (1  M.  &  Selw. 
234  )  is  to  the  same  effect  :  it  was  not  alleged  there  that  that  which  was  complained  of  was 
an  injury  to  the  plaintiff's  reversion  ;   but  it  was  conceded   in  argument   that  a  rever 
sioner  may  maintain  case  for  a  permanent  encroachment  on  his  rights.     In  Jesserv. 
Gifford  (  I  Burr.  -141),  which  was  an  action  upon  the  ease  for  erecting  a  wall  whereby 
the  plaintiff's  lights  were  obstructed,  a  rule  nisi  having  been  obtained  to  arrest  the 
judgment,  on  the  ground  that  the  action  would  not  lie  by  a  reversioner,  the  act  being 
only  an    injury   to  the   person   in    possession— Aston,   .).,   cited  a  case   of    Toinlinsun    \. 
Brown  (E.  T.  1755),  which  was  an  action  brought  by  the  owner  of  the  inheritance,  for 
a  nuisance  in  obstructing  lights  and  breaking  his  wall.      A  general  verdict  having  been 
found  for  the  plaintiff — Norton,  in  arrest  of  judgment,  objected  that  a  temporary 
nuisance  cannot,  lie  an  injury  to  the  inheritance;    it  may  be  abated   before  the  estate 
comes  into  possession:  and  he  cited  Sortu  v.  Bwrwish  (Cro.  'lac.  231),  and  observed, 

that,  if  this  would  hold,  the  defendant  would  lie  liable  to  a  double  action  one  by  the 
possessor  of  the  estate — the  oilier  by  the  reversioner.  Crowle  shewed  cause  on  behalf 
of  tin;  plaintiff,  and  insisted  that  it  was  a  damage  done  to  the  inheritance  ;  fur,  if  tin' 
reversioner  wanted  to  sell  the  reversion,  this  obstruction  would  certainly  lessen  the 
value  of  it.  And  the  court  were  of  opinion  that  the  action  might  be  brought  by  one, 
in  respect  of  his  possession,  and  by  the  other,  in  respect  of  his  inheritance  for  the 
injury  done  to  the  value  of  it.  Lord  Mansfield  and  the  rest  nf  theoourt  held  that  an 
[835]-thority  to  be  decisive.  In  Barker  \.  Green-fa)*,  which  was  an  action  against  the 
.sheriff  for  not  arresting  a  party  on  mesne  process,  the  court  held  that  the  law  would 
presume  damage  from  a  breach  of  duty.  In  Williams  \.  Muslim  (I  M.  ,V  \V.  146), 
where  llniirr  v.  linen  seems  to  have  been   oxer  ruled,  Parke,   B.,  refers  to  the  doctrine 

of  Holt,  C.  J.,  in  Ashby  v.  White  (2  Ld.  Raym.  938),  that  "every  injury  to  aright 

(ay    Rather,  M.   II  II.  8,  fo.  1,  pi.   1,  lit  vidctur. 

{<()-   2  Bingli.  317,  !)  J.  B.  Moore,  ">-M.      Sec  the   remarks  of   I'arke,   R,  upon  this 
case,  4  M.  &  W.  154. 
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imports  a  damage,  in  the  nature  of  it,  though  there  be  no  pecuniary  loss."  [Maule,  J. 
I  think  there  is  no  doubt  that  trespass  would  lie  here  :  but,  can  the  plaintiff  maintain 
case  without  shewing  some  consequential  damage'?]  In  Pickering  v.  Ihuld  (1  Stark. 
N.  P.  C.  56),  it  was  doubted  whether  or  not  trespass  would  lie  for  the  erection  by  a 
party  of  a  board  projecting  over  his  neighbour's  land,  at  a  considerable  distance  from 
the  surface  ;  but  no  one  doubted  that  case  might  have  been  maintained.  If  it  be 
necessary,  there  was  evidence  whence  the  jury  were  warranted  in  inferring  actual 
damage,  though  it  was  not  distinctly  proved  that  rain  had  dripped  from  the  cornice 
to  the  plaintiff's  land,  before  the  commencement  of  the  action. 

Talfourd,  Serjt.,  in  support  of  the  rule.  It  is  not  disputed  that  case  will  lie  for 
a  permanent  injury  to  the  plaintiff's  right,  upon  a  declaration  aptly  framed.  But  the 
question  here  is,  whether  any  such  injury  (apart  from  the  falling  of  rain)  is  suggested 
upon  this  record  as  will  entitle  the  plaintiff  to  maintain  this  action.  Striking  out  the 
allegation  as  to  the  dripping  of  the  rain  upon  the  plaintiff's  garden,  that  which  remains 
is  a  mere  allegation  of  a  trespass.  You  cannot  disengage  the  damage  resulting  from 
the  trespass,  from  the  trespass  itself,  so  as  to  make  it  the  subject  of  another  form 
[836]  of  action.  Suppose  the  defendants  had  put  up  a  pipe  over  their  own  land,  in 
such  a  manner  that  it  would  only  in  very  wet  weather  incommode  the  plaintiff;  the 
plaintiff,  clearly,  could  not  have  brought  an  action  until  some  actual  damage  had 
occurred.  [Maule,  J.  The  lord  chief  justice  seems  to  have  left  it  to  the  jury  to  say 
whether  or  not  the  plaintiff  had  sustained  any  actual  damage  by  the  falling  of  rain, 
or  by  being  prevented  from  building  to  the  extremity  of  his  own  land,  as  he  had  a 
right  to  do — carefully  excluding  from  their  consideration  all  question  as  to  damage 
which  the  law  would  imply.]  The  real  question  is,  whether  this  action  could  be  sus- 
tained without  the  per  quod.  In  Ireson  v.  Moore  (1  Lord  Kaym.  492,  1  Salk.  16), 
Lord  Holt  says,  that,  where  the  action  is  maintainable  of  itself  without  the  per  quod, 
the  damages  need  not  be  shewn  certainly  ;  but  that,  if  the  per  quod  is  the  ground  of 
the  action,  there  the  damages  ought  to  be  shewn  certainly  and  specially.  Here,  the 
ground  of  action  is,  not  the  possibility  of  future  injury  to  the  plaintiff's  title  by  this 
wrongful  assertion  of  a  right,  but  the  immediate  injury  resulting  from  the  rain  dripping 
from  the  cornice  on  to  the  plaintiffs  garden.  If  it  had  appeared  that  the  plaintiff  had 
intended  to  build,  or  to  dispose  of  his  interest  in  the  premises,  and  had  been  prevented, 
by  the  erection  of  this  cornice,  from  doing  either,  that  undoubtedly  would  have  given 
him  a  right  of  action  :  so,  if  it  had  appeared  that  the  plants  in  his  garden,  or  the 
gravel-walks,  had  been  injured  by  the  dripping  of  rain  from  the  cornice,  he  would 
have  had  a  cause  of  action  :  but,  in  either  case,  the  declaration  must  have  shewn 
definitely  and  precisely  what  it  is  that  is  complained  of.  The  declaration  here  alleges 
the  latter  only  as  the  gravamen  ;  and,  therefore,  evidence  was  not  properly  admissible 
to  shew  a  diminution  in  value  of  the  [837]  premises  in  a  supposed  event ;  nor  should 
it  have  been  left  to  the  jury  upon  the  question  of  ideal  damage  that  might  possibly 
result  to  the  plaintiff  at  some  future  period,  if  the  alleged  nuisance  were  permitted  to 
continue. 

Coltman,  J. (a).  The  question  left  by  the  lord  chief  justice  to  the  jury,  was, 
whether  the  plaintiff  had  sustained  any  actual  damage  either  from  the  dripping  of 
rain  from  the  cornice,  or  from  the  overhanging  of  the  cornice  itself.  With  regard  to 
the  former  part  of  the  direction,  there  certainly  was  evidence  whence  the  jury  might 
fairly  infer  damage  to  the  plaintiff  from  that  cause.  So  far,  therefore,  the  direction 
was  correct.  Then,  as  to  the  cornice,  if  that  was  incorrectly  put  to  the  jury,  the 
verdict  could  not  be  allowed  to  stand,  inasmuch  as  we  could  not  see  the  precise  ground 
upon  which  they  came  to  the  conclusion  they  did.  The  question  then  is,  whether  the 
allegations  in  the  declaration  are  such  as  to  justify  the  submitting  that  point  to  the 
jury  in  the  manner  it  was.  In  order  to  try  that,  let  us  strike  out  of  the  declaration 
the  allegation  as  to  the  dripping  of  rain  :  and  then  there  remains  simply  an  allegation 
that  the  defendants  wrongfully  and  injuriously  built,  and  caused  and  procured  to  be 
built,  a  certain  cornice  and  projection,  near  to,  and  projecting  over,  the  plaintiff's 
garden-ground,  and  that,  by  reason  of  the  premises,  the  plaintiff  had  been  greatly 
annoyed  and  incommoded  in  the  use,  possession,  and  enjoyment  of  his  messuage, 
garden-ground,  &c,  and  the  same  thereby  became  and  were  greatly  deteriorated  and 
lessened  in  value.     Now,  my  brother  Talfourd  contends  that  evidence  as  to  damage 

(a)  Tindal,  C.  J.,  was  engaged  on  the  crown  jewels  case. 
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resulting  to  the  plaintiff  from  the  projection  of  the  cornice,  apart  from  rain,  was  nob 
admissible,  there  being  no  allegation  in  the  declaration  to  [838]  warrant  it  ;  for, 
that  the  statement  as  to  the  erection  of  the  cornice  must  be  considered  as  a  mere 
allegation  of  a  trespass,  for  which  the  plaintifl'  could  not  recover  any  damages  in  this 
form  of  action.  It  was  not  contended  at  the  trial  that  that  amounted  to  a  trespass; 
nor  was  it  so  put  by  Sir  T.  Wilde,  on  moving  for  the  rule.  Supposing  it,  however, 
to  lie  conceded  that  that  would  amount  to  an  act  of  trespass — which  is  opposed  to 
the  opinion  of  Lord  Ellenborough  (a) — by  reason  of  the  presumption  of  law,  cujus  est 
solum,  ejus  est  usque  ad  caelum,  there  is  nothing  to  shew  that  the  plaintifl'  had,  or 
claimed,  a  right  so  extensive  as  that :  and  it  is  mere  matter  of  fact.  There  is  nothing, 
therefore,  in  this  declaration  that  necessarily  shews  that  the  building  of  the  cornice 
amounted  to  a  trespass ;  and,  consequently,  I  see  no  ground  for  saying  that  the 
evidence  that  was  received  was  improperly  admitted,  or  that  the  case  was  improperly 
left  to  the  jury.  Baten's  ruse  (9  Co.  Rep.  5:5  b.)  has  considerable  bearing  on  the 
present.  It  was  there  alleged  that  the  defendant  erected  a  house  at  the  extremity  of 
his  land  so  as  to  project  or  jut  over  the  house  of  the  plaintiffs,  ad  nocumentum  liberi 
tenement]  ipsorum  :  and  the  court  resolved  that  the  plaintiffs  need  not  assign  any 
special  nuisance;  for,  it  appeared  to  the  court  that  it  was  to  their  nuisance.  So, 
here,  the  mere  fact  of  the  defendants'  cornice  overhanging  the  plaintifl 's  land,  may  be 
considered  as  a  nuisance  to  him,  importing  a  damage  which  the  law  can  estimate. 
And,  if  so,  it  is  quite  unnecessary,  as  I  apprehend,  to  lay  special  damage  in  the 
declaration.  For  these  reasons,  I  am  of  opinion  that  there  is  no  ground  for  disturbing 
the  verdict. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  The  jury 
were  directed  by  the  lord  [839]  chief  justice  to  consider  whether  or  not  actual  damage 
had  been  caused  and  procured  to  be  done  by  the  defendants  to  the  plaintifl',  from  the 
dripping  of  rain  from  the  cornice,  or  by  the  projection  itself.  It  was  conceded,  on  the 
part  of  the  defendants,  that  the  dripping  of  rain  from  the  defendants'  cornice  upon 
the  plaintiffs  land,  would  give  a  cause  of  action  ;  but  it  was  objected  that  there  was 
no  evidence  that  any  damage  from  rain  had  occurred,  inasmuch  as  it  was  not  proved 
that  any  rain  had  fallen  between  the  time  of  the  erection  of  the  cornice  and  the  com- 
mencement of  the  action.  There  was,  however,  no  evidence  negativing  the  possibility 
of  rain  having  fallen  during  that  interval.  Then,  as  to  the  damage  from  the  projection 
of  the  cornice — was  there  any  thing  incorrect  in  the  direction  on  that  point  '  The 
declaration  alleges  that  the  defendants  wrongfully  and  injuriously  built,  ami  caused 
to  be  built,  a  certain  cornice  and  projection  in  and  upon  the  house  of  the  defendant 
Prentice,  near  to,  and  projecting  over,  the  garden-ground  of  the  plaintifl',  and  wrong- 
fully and  injuriously  kept  and  continued  the  same,  &c.,  by  means  of  which  several 
premises  divers  large  quantities  of  rain-water  ran,  flowed,  and  fell  from  the  said  cornice 
or  projection  on  the  messuage  of  the  defendant  Prentice,  down  to,  into,  &c,  the 
garden-ground  of  the  plaintiff,  and  wetted  and  damaged  the  said  garden-ground, 
&c,  and  by  reason  of  the  premises  the  plaintifl'  had  been  greatly  annoyed  and  incom- 
moded in  the  use,  possession,  and  enjoyment  of  his  said  messuage,  garden  ground,  &a, 
and    the   same    thereby  became   and  were   great  ly  damaged,  deteriorated,  and    lessened 

in  value.  Thai  allegation  is  not,  in  point  of  construction,  limited  to  injury  arising 
from  the  falling  of  rain,  but  comprehends  all  actual  injury,  whether  arising  from  rain 
or  otherwise,  by  means  of  the  erection  of  the  cornice.  The  expression  "actual 
injury"  seems  to  have  been  used  by  the  lord  chief  justice,  to  exclude  [840]  iich 
injury  as  the  law  would  imply;  and  in  that  respect  I  should  say  the  ease  was  left 
more  favourably  for  the  defendants  than  it  should  have  been.  The  allegation  of 
general  annoyance  is  not  to  be  restricted  by  the  Bpecial  annoyance  previously  stated 
we  must  construe  the  words  of  a  declaration  in  the  largest  sense  they  will  reasonably 
admit  of.  It  was  urged,  on  the  pari  oi  the  defendants,  that,  as  the  erection  of  the 
cornice  was  an  act  of  trespass,  and  the  damage  is  slated  in  general  terms,  the  plaintifl' 
must  be  considered   as  complaining  (ultra   the   rain)  of  a   trespass;  and    therefore,  in 

leaving  the  case  to  the  jury,  the  declaration  should  have  been  construed  as  if  il   had 

not  contained  any  thing  about  the  trespass.  I  agree,  however,  with  my  brother 
(.'oilman  in  thinking  that  this  declaration  does  not  allege  a  trespass,  and  that  it  WH8 
not  so   intended.      The  maxim  CUJUS  esl   Bolum,  ejus  est    UBqUC  ad  OOslum,  i^  not   a  pro- 

(a)  In  Pickering  v.  Rvdd,  l  Stark.  \.  P.  C.  56. 
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sumption  of  law,  applicable  in  all  cases,  and  under  all  circumstances  :  for  example,  it 
does  not  apply  to  chambers  in  the  inns  of  court.  It  may  be  that  the  arrangement  of 
the  adjoining  property  in  this  case  is  such  as  to  make  the  building  of  the  cornice  by 
the  defendants,  no  trespass  as  against  the  plaintiff.  The  declaration  does  not  complain 
of  a  trespass,  but  only  of  the  injurious  consequences  resulting  to  the  plaintiff  from  an 
unauthorised  use  by  the  defendants  of  their  property  :  and,  by  abstaining  from 
demurring,  the  defendants  agree  that  the  declaration  is  to  be  so  understood  (a). 
Taking,  therefore,  the  declaration  to  allege  something  that  is  actionable  in  respect  of 
consequential  damage,  it  seems  to  me  that  there  was  actual  damage  other  than  from 
the  dripping  of  rain,  and  that  the  evidence  of  such  damage  was  admissible  upon  this 
record,  and  the  question  properly  left  to  the  jury. 

CRESSWELL,  J.  The  declaration  in  this  case  discloses  that  which  is  the  subject- 
matter  of  an  action  upon  the  [841]  case,  both  as  respects  the  falling  of  rain  upon  the 
plaintiff's  garden,  and  the  overhanging  of  the  cornice  erected  by  the  defendants.  The 
introduction  of  the  particular  allegation  of  damage  from  the  dripping  of  rain,  does  not 
exclude  evidence  of  general  damage  resulting  from  the  erection  of  the  nuisance.  In 
Baten's  case  the  court  say  that  damage  was  necessarily  to  be  presumed  from  the  over- 
hanging of  the  defendant's  house  over  the  house  of  the  plaintiff's.  So,  here,  in  the 
absence  of  evidence  to  the  contrary,  it  must  be  presumed  that  the  projecting  of  this 
cornice  over  the  plaintiff's  garden,  is  a  nuisance  and  an  injury  to  him.  I  therefore 
think  the  lord  chief  justice  was  right  in  leaving  the  case  to  the  jury  with  the  double 
aspect ;  and  that  such  direction  was  fully  justified  by  the  facts  ;  and,  consequently, 
that  this  rule  must  be  discharged. 

Rule  discharged. 

Williams  v.  Currie.    June  7,  18-15. 

In  actions  for  tort,  the  court  will  not  interfere  with  the  damages  found  by  the  jury, 
unless  they  appear  to  be  grossly  disproportioned  to  the  injury  sustained. — Where, 
therefore,  a  landlord  caused  considerable  injury  to  the  crops  of  his  tenant  by  selling, 
felling,  and  removing  timber,  without  applying  for  leave  to  enter,  and  the  jury 
assessed  the  damages  at  3001.,  the  court  refused  to  interfere,  although  the  net  value 
of  the  entire  crops  did  not  exceed  2001. 

Trespass,  quare  clausum  fregit.  The  declaration  stated  that  the  defendant,  with 
force  and  arms,  on  the  1st  of  April,  1844,  and  on  divers  other  days  and  times  between 
that  day  and  the  29th  of  September,  1844,  broke  and  entered  divers,  to  wit,  three 
closes  of  the  plaintiff',  in  the  parish  of  Edmonton,  in  the  county  of  Middlesex,  called, 
respectively,  the  sixteen  acres,  the  ten  [842]  acres,  and  the  one  acre,  and  one  other 
close  of  the  plaintiff",  situate  and  being  partly  in  the  parish  of  Enfield,  in  the  county 
aforesaid,  and  partly  in  the  palish  of  Edmonton  aforesaid,  and  called  the  nine  acres, 
and  then  with  the  feet  of  divers,  to  wit,  200  persons,  in  walking,  and  with  the  feet  of 
divers  horses,  &c,  and  the  wheels  of  divers  carts  and  carriages,  trod  down,  trampled 
upon,  consumed,  and  spoiled  the  grass  of  the  plaintiff,  of  great  value,  to  wit,  of  the 
value  of  2001.,  then  there  growing  and  being,  and  then  broke  down,  prostrated,  and 
destroyed  a  great  part,  to  wit,  200  perches  of  the  hedges,  and  200  perches  of  the 
fences,  of  the  plaintiff',  of  and  belonging  to  the  said  closes  respectively,  and  also  then 
cut  down  and  felled  divers,  to  wit.  200  oak  trees  of  the  plaintiff,  then  there  growing 
and  being,  and  cast,  threw  down,  and  laid,  and  caused  to  be  cast,  thrown  down,  and 
laid,  divers,  to  wit,  200  oak  trees,  of  great  size,  in  and  upon  the  said  closes,  and  kept 
and  continued  the  same  so  cast,  thrown  down,  and  laid,  for  a  long  time,  to  wit,  from 
the  time  when  the  same  were  so  cast,  thrown  down,  and  laid,  to  the  29th  of  September, 
1844,  and  thereby  and  therewith,  during  all  the  time  last  aforesaid,  greatly  incumbered 
the  said  closes  respectively,  and  injured  the  grass  of  the  plaintiff  there  then  growing 
and  being,  of  great  value,  to  wit,  of  the  value  of  2001.,  and  hindered  and  prevented 
the  plaintiff'  from  having  the  use,  benefit,  and  enjoyment  thereof  in  so  large  and 
ample  a  manner  as  she  might  and  otherwise  would  have  done  ;  and  that  by  means 
thereof  the  plaintiff'  had  not  only  lost  the  profit  and  advantage  which  would  otherwise 
have  accrued  to  her  from  making  divers  large  quantities  of  hay,  to  wit,  500  tons,  of 

.  («)  Vide  ante,  787. 
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great  value,  to  wit,  &c.,  which  the  plaintiff  would  otherwise  have  made  from  the  said 
grass,  but  also  lost  the  profit  and  advantage  of  enjoying  the  after-crops,  which  the 
plaintiff  would  otherwise  have  enjoyed,  in  and  upon  the  [843]  said  closes,  and  which 
would  have  been  of  great  value,  to  wit,  &c.  ;  and  other  wrongs,  &c. 

The  defendant  paid  501.  into  court,  pleading  no  damage  ultra. 

The  plaintiff  replied  that  she  had  sustained  damage  to  a  greater  amount  than  501.  ; 
whereupon  issue  was  joined. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings  at  Westminster  after  the 
last  term.  The  facts  were  as  follow  : — The  plaintiff  was  tenant  to  the  defendant  of 
four  closes  of  grass-land,  situate  in  the  parishes  of  Edmonton  and  Enfield,  and  con- 
taining about  thirty-seven  acres,  for  a  term  which  expired  at  Michaelmas,  1844.  The 
trespasses  complained  of  were  committed  in  the  months  of  April,  May,  and  June,  in 
that  year,  when  a  number  of  men  employed  by  the  plaintiff  entered  the  closes  in 
question,  which  were  then  laid  up  for  hay,  for  the  purpose  of  felling  timber-trees. 
The  trees,  about  100  in  number,  were  oak,  ash,  and  elm,  of  considerable  size,  some 
standing  in  the  hedge-rows,  but  most  of  them  standing  dispersedly  about  the  fields. 
About  twenty  persons  were  employed,  at  various  times,  in  felling,  lopping,  and  barking 
the  trees,  and  stacking  the  faggots  and  bark,  and  considerable  damage  was  done 
thereby  to  the  hedges.  Three  sales  took  place — two  in  May,  and  a  third  in  June  ; 
these  sales  being  attended  by  a  large  concourse  of  people,  who  followed  the  auctioneer 
from  tree  to  tree,  necessarily  thereby  doing  considerable  damage  to  the  grass.  The 
removal  of  the  trees,  faggots,  and  bark  was  not  completely  effected  until  the  28th  of 
September. 

Evidence  was  given  as  to  the  presumed  value  of  a  first  and  second  crop  of  hay, 
the  result  of  which  appeared  by  the  learned  judge's  note  to  be,  that,  but  for  the 
trespasses  complained  of,  the  crops  might  have  yielded  a  profit  of  about  2001. 

[844]  In  submitting  the  case  to  the  jury,  the  learned  judge  told  them  that  the 
plaintiff'  was  not  to  be  permitted  to  make  a  market  of  a  grievance ;  but  that  they 
were  not  necessarily  to  limit  the  damages  by  the  amount  of  pecuniary  injury  sustained. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  2501.  beyond  the  sum  paid 
into  court. 

Shee,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  (which  was  granted 
with  some  reluctance)  for  a  new  trial,  on  the  ground  that  the  damages  were  excessive. 

Byles,  Serjt.,  shewed  cause.  This  is  not  a  case  in  which  the  court  will  interfere. 
The  courts  have  always  been  slow  to  enter  upon  these  discussions,  in  actions  of  tort. 
In  Perkin  v.  Proctor  (2  Wils.  386),  the  report  states,  that,  "as  to  the  damages,  the 
Lord  Chief  Justice  Wilmot  was  pleased  to  say,  he  wished  they  had  been  40s.  instead 
of  401.  ;  that  he  thought  there  was  a  foundation  for  the  jury  to  have  lessened  them, 
hut  they  thought  otherwise,  and  they  (he  said)  are  the  constitutional  judges  as  to 
damages;  and  there  must  be  some  very  extraordinary  conduct  in  a  jury  In  induce  the 
court  to  meddle  with  damages."  In  Merest  v.  Ifarrei/  (5  Taunt.  442)  this  court  held, 
that,  upon  a  declaration  for  breaking  the  plaintiff's  close,  treading  down  his  grass,  and 
hunting  for  game,  and  other  wrongs,  5001.  were  not  excessive  damages  for  a  trespass 
in  spoiling,  persevered  in  in  defiance  of  notice,  and  accompanied  with  indecent  and 
offensive  demeanour.  (!ibl>s,  C.  J.,  said:  "I  wish  to  know,  in  a  case  where  a  man 
disregards  every  principle  which  actuates  the  conduct  of  gentlemen,  what  is  to  restrain 
him  except  large  damages.  To  be  sure,  one  can  hardly  [845]  conceive  worse  conduct 
than  this.  What  would  be  said  to  a  person  in  a  low  situation  of  life,  wlio  should 
behave  himself  in  this  manner1!  I  do  not  know  upon  what  principle  we  can  grant  a 
rule  in  this  case,  unless  we  were  to  lay  it  down  that  the  jury  arc  not  just  i lied  in  giving 
more  than  the  absolute  pecuniary  damage  that  the  plaintiff  may  sustain.  Suppose 
a  gentleman  has  a  paved  walk  in  his  paddock,  before  his  window,  and  that  a  man 
intrudes  and  walks  up  ami  down  before  the  window  of  his  house,  ami  looks  in  while 
the  owner  is  at  dinner  ;  is  t lie  trespasser  to  lie  permitted  to  say  — '  here  is  a  half  penny 
for  you,  which  is  the  full  extent  of  all  the  mischief  I  have  done!'  Would  thai  be  a 
compensation!  I  cannot  say  that  it  would  be."  And  Heath,  J.,  mentioned  a  case 
where  a  jury  gave  501)1.  damages  for  merely  knocking  a  man's  hat  oil';  and  the  court 
refused  a  new  trial.  In  Sharpe  V.  Brice  (2  W.  Iliac  'J  12),  which  was  an  action  of  trespass 
against  a  custom-house  officer  for  a  search,  which  turned  out  to  be  unsuccessful, 
for  prohibited  and  uncustomed  goods,  the  jury  returned  a  verdict  for  the  plaintiff, 
with  5001.  damages  :  and,  upon  a  motion   for  a   new  trial,  I'errot,  B.,  who   tried   the 
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cause,  reporting  the  damages  to  be  very  excessive,  and  that  he  advised  an  application 
for  a  new  trial,  De  Grey,  C.  J.,  said :  "  It  has  never  been  laid  down  that  the  court 
will  not  grant  a  new  trial  for  excessive  damages  in  any  cases  of  tort.  It  was  held  so 
long  ago  as  in  Comb.  357,  that  the  jury  have  not  a  despotic  power  in  such  actions. 
The  utmost  that  can  be  said,  is,  and  very  truly,  that  the  same  rule  does  not  prevail 
upon  questions  of  tort  as  of  contract.  In  contract,  the  measure  of  damages  is  generally 
matter  of  account,  and  the  damages  given  may  be  demonstrated  to  be  right  or  wrong. 
But  in  torts  a  greater  latitude  is  allowed  to  the  jury  ;  and  [846]  the  damages  must 
be  excessive  and  outrageous  to  require  or  warrant  a  new  trial."  His  lordship  then 
referred  to  the  peculiar  circumstances  of  the  ease  ;  and  the  rule  was  discharged.  In 
Eliot  v.  Alien  (a)1,  which  was  an  action  of  trespass  for  assaulting  and  imprisoning  the 
plaintiff  in  the  workhouse,  and  putting  upon  him  a  strait- waistcoat,  this  court  did 
interfere ;  but  the  circumstances  of  that  case  are  such  as  hardly  to  justify  its  being 
considered  a  precedent.  The  facts  of  this  case  well  warranted  the  jury  in  giving  the 
amount  of  compensation  they  have  given.  The  trespass  was  of  a  very  aggravated 
description,  very  injurious  to  the  plaintiff,  and  committed  by  the  defendant  for  his 
own  profit. 

Shee,  Serjt.  (with  whom  was  Mellor),  in  support  of  the  rule.  The  courts  have  in 
many  instances  interfered  where  excessive  damages  have  been  given  in  actions  of 
tort.  In  acceding  to  this  application,  the  court  will  not  in  any  degree  impugn  the 
rule  laid  down  by  De  Grey,  C.  J.,  in  Slmrpe  v.  Brice,  or  by  Gibbs,  C.  J.,  in  Merest 
v.  Harvey.  The  jury  have  not,  as  was  said  in  the  former  case,  a  despotic  power  in 
such  actions :  they  must  be  restrained  within  wholesome  limits.  There  were  no 
circumstances  of  aggravation  in  this  case ;  no  deliberate  intention  to  injure  or  annoy 
the  plaintiff'.  Assuming  the  extravagant  calculation  of  the  plaintiff's  witnesses  to  have 
been  correct,  it  is  quite  clear  that  the  entire  crop  of  hay  was  not  lost.  In  Price  v. 
Severn  (7  Bingh.  316,  5  M.  &  P.  125),  where  the  jury,  in  an  action  of  trespass  for  an 
assault  and  false  imprisonment,  gave  1001.  damages,  and  the  judge  who  tried  the 
cause,  at  the  conclusion  of  his  report  stated  that  he  should  have  been  better  satisfied 
if  the  [847]  jury  had  limited  their  verdict  to  20s. — the  court  directed  a  new  trial. 
There  never,  perhaps,  was  a  ease  of  tort  which  so  closely  approached  to  a  mere  matter 
of  computation  as  the  present. 

Coltman,  J. (a)2.  I  must  confess  I  think  the  jury  took  a  somewhat  exaggerated 
view  of  the  damage  sustained  by  the  plaintiff  in  this  case.  Still,  acting  upon  the 
principle  laid  down  by  De  Grey,  C.  J.,  in  Slmrpe  v.  Brice,  we  must  allow  the  jury  a 
greater  degree  of  latitude  in  an  action  of  this  sort  than  would  be  proper  in  a  case  of 
contract.  If  2001.  damages  had  been  given  in  the  whole,  I  should  not  have  thought 
it  unreasonable;  and  therefore  I  do  not  think  an  excess  of  1001.  ought  to  induce 
us  to  take  away  from  the  jury  a  prerogative  that  the  constitution  has  invested 
them  with. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  It  appears 
that  the  defendant  was  the  owner  of  the  land,  and  the  plaintiff  his  tenant,  and  that 
her  term  had  not  expired  when  the  trespasses  complained  of  were  committed.  If  the 
defendant  had  asked  leave  to  go  upon  the  land  for  the  purpose  of  felling  the  trees, 
the  lowest  terms  upon  which  he  could  have  expected  to  obtain  it  would  have  been 
that  he  should  compensate  his  tenant  to  the  full  amount  of  the  damage  that  might 
be  done  to  the  grass.  If  we  were  to  hold  that  the  jury,  in  estimating  the  damages 
for  an  unlicensed  trespass  of  this  sort,  are  to  be  restrained  to  exactly  the  amount  of 
the  injury  sustained  by  the  plaintiff,  it  would  in  effect  be  placing  a  wrong-doer  upon 
precisely  the  same  footing  as  one  who  enters  with  the  owner's  permission.  Besides, 
it  is  to  be  observed  that  this  was  not  the  case  of  a  single  act  of  trespass,  but  of  a  series 
of  trespasses  per  [848]-sisted  in  day  after  day,  and  for  several  weeks  ;  and  that  this 
was  done  for  the  pecuniary  profit  of  the  defendant.  When,  therefore,  we  consider 
that  the  acts  of  which  the  plaintiff'  complains  were  not  only  detrimental  to  the  plaintiff, 
but  profitable  to  the  defendant,  and  tha,t  the  verdict  does  not  very  much  exceed  the 

(a)1  Ante,  p.  18.  In  Eliot  v.  Allen,  (which  was  a  case  for  one  shilling  damages,) 
the  jury  returned  a  verdict  for  4001.,  which  was  reduced,  by  the  advice  of  the  court, 
to  2001. 

(a)'-1  Tindal,  C.  J.,  was  engaged  on  the  crown  jewels  case. 
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amount  of  actual  damage  proved  (a),  I  think  we  should  be  usurping  the  legitimate 
province  of  the  jury  if  we  were  to  interfere, 

Cressavell,  J.  I  have  arrived  at  the  same  conclusion  with  the  rest  of  the  court, 
not,  however,  without  some  difficulty.  There  certainly  was  nothing  in  the  conduct 
of  the  jury  to  indicate  haste  or  intemperance.  I  told  them  to  give  the  plaintiff  such 
reasonable  damages  for  the  trespasses  complained  of,  as,  in  their  judgment,  would  be 
a  fair  compensation  for  the  injury  and  inconvenience  she  had  sustained  ;  telling  them, 
at  the  same  time,  that  they  were  not  necessarily  to  restrict  themselves  to  the  actual 
amount  of  the  loss  of  crops  proved  by  the  witnesses.  In  cases  of  this  sort,  it  is  not 
to  be  expected  that  a  jury  will  measure  their  verdict  so  nicely  as  in  cases  of  contract  ; 
and  therefore  it  is  exceedingly  difficult  for  the  court  to  draw  the  line  at  which  their 
interference  ought  to  stop.  I  do  not  think  the  damages  are  so  extravagant  as  to 
justify  us  in  submitting  the  case  to  a  second  jury. 

Rule  discharged. 

[849]    Shepherd  v.  Shepherd.     June  10,  1845. 

[Referred  to,  Mvkahy  v.  R,  1868,  L.  R.  3  H.  L.  322.] 

In  debt  on  a  promissory  note,  by  payee  against  maker,  the  declaration  after  shewing 
that  the  writ  issued  on  the  17th  of  May,  1845,  alleged  that  the  defendant,  on  the 
25th  of  March,  1844,  made  his  note  in  writing,  and  thereby  promised  to  pay  to  the 
plaintiff  or  order  6901.  on  the  25th  of  March,  1845,  which  day  had  expired  before 
the  commencement  of  the  suit,  and  then  delivered  the  note  to  the  plaintiff;  and 
that  thereupon  the  defendant  then  agreed  to  pay  the  amount  of  the  said  note  to 
the  plaintiff,  on  request. — Special  demurrer,  assigning  for  causes  that  the  declara- 
tion was  double  and  inconsistent,  and  that  it  was  uncertain  whether  the  plaintiff 
intended  to  rely  on  an  express  or  an  implied  agreement : — Held,  that  the  declara- 
tion was  sufficient. — Duplicity  is  no  objection  to  a  count. 

Debt,  on  a  promissory  note,  by  payee  against  maker.  The  declaration  stated 
that  the  defendant  was  summoned  to  answer  the  plaintiff,  by  virtue  of  a  writ  issued 
on  the  17th  of  May,  1845 — for  that  whereas  the  defendant,  on  the  25th  of  March, 
1844,' made  his  promissory  note  in  writing,  and  thereby  promised  to  pay  Id  tin- 
plaintiff  or  his  order  6901.  on  the  25th  of  March,  1845,  which  day  had  expired  before 
the  commencement  of  the  suit ;  and  then  delivered  the  said  note  to  the  plaintiff;  and 
thereupon  the  defendant  then  agreed  to  pay  the  amount  of  the  said  note  to  plaintiff, 
on  request ;  whereby,  and  by  reason  of  the  non-payment  of  the  said  sum  of  money, 
an  action  had  accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the  defendant 
the  said  sum  of  money;  yet  the  defendant  had  not  paid  the  said  Bum,  or  any  pari 
thereof,  to  the  plaintiff's  damage  of  101. 

Special  demurrer,  assigning  for  causes,  amongst  others,  that  the  declaration  was 
double  and  inconsistent,  in  this,  that,  in  one  part,  it  stated  an  agreement  to  pay  the 
sum  of  6901.  on  the  25th  of  March,  L845,  and,  in  another  part,  an  agreement  to  pay 
the  same  sum  on  request  ;  and  also  that  it  was  uncertain  whether  t  he  plaint  ill'  intended 
to  rely  on  an  express  or  an  implied  agreement,  and,  if  on  the  latter,  that  there  was 
no  sullieieiit  consideration  stated  for  such  agreement. 

[850]  Joinder  in  demurrer. 

A  judge  at  chambers  having  made  an  order  setting  aside  the  demurrer  as  frivolous, 

Byles,  Serjt.,  on  a  former  day,  moved  to  rescind  that  order.     Be  submitted  that 

the  count  disclosed  two  causes  of  action      the  one  upon  the  promissory  mile,  the  oilier 
upon    llic   agreement  to   pay   the   debt    U] 'equesl  :  and    that    it    was   no  answer  to 

the  objection, — when  pointed  out  as  cause  of  special  dei Ter,     thai  the  latter  wa 

surplusage.     lie  referred  to  Hart  v.  Longfield  (7  Mod.  L48;  //"//  \.  Langfelt,  2  Lord 
Uayin.  841).     There,  the  plaintiff  declared,  thai   whereas,  on  such  a  day  and  year, 

(it)  The  amount  of  actual  damage  would  appear  to  be,  the  net  presumed  value  of 
the  two  crops  of  hay  in  ease  the  trespasses  had  not  been  committed,  minus  1  heir  actual 

net  value,  of  which  no  proof  seems   to   1 1 , i \  < ■   I n  given  (supra,  843).     To  this  actual 

damage,  the  jury  would  reasonably  add  damages  lor  the  Several  unlicensed  entries. 

C.  P.  XIII.— 25* 
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the  defendant  was  indebted  to  him  in  such  a  sum  for  nourishing  E.  L.  at  the  request 
and  instance  of  the  defendant,  and  that  he  the  defendant  promised  to  pay  him  :  there 
was  also  a  quantum  meruit  for  nourishing  the  said  E.  L.  for  the  same  time.  On 
demurrer  it  was  objected,  that,  the  first  declaration  being  an  indebitatus  for  nourishing 
of  E.  L.  for  such  a  time,  there  is  likewise  a  quantum  meruit  for  the  same  nourishing, 
and  it  is  contradictory  that  there  should  be  one  agreement  to  pay  so  much  as  it  should 
be  worth,  and  another  to  pay  a  sum  uncertain  (ft)1,  and  both  stand.  And  Holt,  C.  J., 
said:  "There  cannot  be  two  agreements,  and  both  stand  for  the  same  thing  at  the 
same  time;  for,  in  such  case,  the  last  will  destroy  the  first,  and  the  last  will  only 
stand;  but  the  way  had  been  to  aver  them  to  be  different  children;  and  that  is 
the  right  way,  when  a  quantum  meruit  and  indebitatus  is  brought  for  the  same  thing  ; 
for,  here  you  ought  to  multiply  E.  L.  as  often  as  you  multiply  your  declaration." 

The  court — Dowling,  Serjt.,  for  the  plaintiff,  consenting — directed  that  the 
demurrer  should  be  placed  [851]  at  the  head  of  the  special  paper;  and  accordingly  it 
now  came  on  to  be  argued. 

Byles,  Serjt.,  in  support  of  the  demurrer.  Tin-  declaration  is  bad  in  substance,  as 
well  as  in  form.  No  debt  is  shewn.  [Maule,  J.  The  declaration  states  that  the 
money  became  due  on  a  day  certain  before  the  commencement  of  the  action.]  There 
is  no  allegation  that  the  days  of  grace,  of  which  the  court  will  take  judicial  notice, 
had  expired  before  action  broughl  :  the  declaration  merely  states  that  the  note  was 
payable  on  the  25th  of  March,  1845,  and  that  that  day  had  expired  before  the 
commencement  of  the  suit.  Suppose  the  action  had  been  commenced  on  the  26th  of 
March  '  [Maule,  J.  It  appears  upon  the  face  of  the  declaration,  that  the  writ  issued 
on  the  17th  of  May  (a)1.]  If  that  lie  sufficient,  the  allegation,  "  which  period  has  now 
elapsed,"  required  by  the  form  given  in  the  rule  of  Trinity  term,  1  Will.  4,  is  surplusage: 
and  yet.  in  Abbott  v.  Asleti  (/»)'-,  the  court  of  Exchequer  seem  to  have  considered  those 
words  material;  for,  they  held  a  declaration  bad  for  not  alleging  that  the  time  for 
payment  had  elapsed  before  the  commencement  of  the  suit.  [Maule,  J.  It  may  very 
well  be  that  those  words  are  unnecessary,  where  the  day  of  payment  is  stated  with 
certainty,  and  not  under  a  videlicet,  so  that  the  court  may  see  that  the  bill  or  note 
had  arrived  at  maturity  before  the  commencement  of  the  suit.  The  case  put  by 
Parke,  B.,  seems  to  me  to  sustain  this  declaration.  He  says  :  "The  suing  out  of  the 
writ  is  now  the  commencement  of  the  suit,  and  those  forms  are  therefore  no  longer 
correct.  In  the  old  forms  of  de-[852]-clarations  on  bills  of  exchange,  if  the  date  of 
the  bill  was  stated  with  certainty,  it  was  sufficient  to  shew  that  it  was  payable  a  certain 
time  after  the  date;  but,  if  the  day  were  laid  under  a  videlicet,  it  was  necessary  to 
allege  that  the  time  for  payment  had  elapsed  before  the  commencement  of  the  suit,  or 
the  exhibiting  of  the  bill."  By  this  declaration  it  does  appear  that  the  note  was  due 
on  the  28th  of  March,  1845  :  and  that  that  day  had  passed  before  the  commencement  of 
the  suit]  The  date  of  the  suing  out  of  the  writ  may  be  omitted  when  the  issue  is  made 
up.  [Maule,  J.  The  forms  (a)3  appended  to  the  rules  of  Hilary  term,  4  W.  4,  require  it 
to  be  inserted.]  The  declaration  is,  at  all  events,  deficient  in  what  the  old  books  call 
the  grace  and  beauty  of  pleading,  viz.  singleness.  Lord  Hobart  observes,  in  Sladt  v. 
Drake  (Hobart,  295) :  "  Littleton  says  that  the  pleading  is  the  honourable,  commendable, 
and  profitable  part  of  the  law,  and  by  good  desert  it  is  so  :  for,  cases  arise  by  chance, 
and  are  many  times  intricate,  confused,  and  obscured,  and  are  east  into  form,  and  made 
evident,  clear,  and  easy,  both  to  judge  and  jury  (which  are  the  arbitrators  of  all  causes), 
by  good  and  fair  pleading.  So  that  this  is  the  principal  art  of  law  ;  for,  pleading  is 
not  talking;  anil,  therefore,  it  is  required  that  pleading  be  true  :  that  is  the  goodness 
and  virtue  of  pleading;  and  that  it  be  certain  and  single,  and  that  is  the  beauty  and 
grace  of  pleading.  Therefore  the  law  refuseth  double  pleading,  and  negative  pregnant, 
though  they  be  true,  because  they  do  inveigle,  and  not  settle  the  judgment  upon  one 
point."     And  a  pleading  is  not  the  less  double,  because  the  part  wherein  consists  the 

(b)1  Meaning  probably  "a  sum  in  certain." 

(a)1  The  declaration  as  delivered  and  as  pleaded  to,  would  not  allege  the  date  of 
the  writ  of  summons  ;  supposing  it  to  have  been  originally  demurrable,  it  appears  to 
be  made  ijood  by  matter  ex  post  facto. 

(b)2  1  M.  &  W.  209,  Tyrwh.  &  Gr.  448,  4  Dowl.  P.  C.  759,  1  Gale,  Exch.  405. 

(a)2  Qusere,  whether  these  forms  apply  to  issues  in  law. 
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duplicity  is  ill  pleaded (c).]  [Maule,  J.  Docs  that  apply  to  a  declaration'?]  There 
[853]  seems  no  good  reason  why  it  should  not.  In  Stephens  v.  Underwood  (4  X.  C. 
655,  IJ  Scott,  402),  a  plea  to  an  action  against  the  acceptor  of  a  bill  of  exchange,  that 
l  he  defendant  made  the  acceptance  l>y  force  and  duress  of  imprisonment,  and  that  he 
never  had  any  value  for  accepting  or  paying  the  bill,  was  held  bad  for  duplicity. 
Tindal,  C.  J.  there  said:  "It  appears  to  me  that  this  plea  is  bad  for  the  cause  assigned 
in  the  special  demurrer,  viz.  'that  it  contains  two  separate  and  distinct  matters  of 
defence,  to  wit,  that  the  acceptance  of  the  said  bill  was  unlawfully  obtained  by  the 
plaintiffs  from  the  defendant  by  duress  of  imprisonment,  and  that  there  never  was 
any  value  or  consideration  for  the  said  acceptance.'  The  answer  set  up  is,  that  it  is 
not  bad,  because  the  second  ground  of  defence  is  badly  pleaded  :  but  the  plea  is  not 
the  less  double  because  one  of  the  grounds  of  defence  is  badly  pleaded.  In  Comyns's 
Digest "  (title  "  Pleader,"  (E.  2)),  "  it  is  laid  down  that '  a  double  plea  is  bad,  though  one 
matter  or  the  other  be  not  well  pleaded:  as,  in  trespass,  if  the  defendant  pleads 
molliter  manus  imposuit  and  a  release,  it  is  double,  though  the  release  be  not  well 
pleaded  '"  (R.  1  Sid.  17G) :  "  'though  but  one  of  the  several  matters  pleaded  be  material '" 
(per  Dod.  Poph.  186).  "Here  notwithstanding  the  second  branch  of  the  plea  would 
be  ill  mi  Bpecial  demurrer,  yet  the  entire  plea  is  ill,  for  the  cause  assigned."  In  Purssord 
\.  Peek  (9  M.  .V-  W.  196),  to  assumpsit  on  a  bill  of  exchange  drawn  by  one  S.  B.  upon 
and  accepted  by  the  defendant,  for  251.,  payable  three  months  afterdate,  the  defendant 
pleaded,  that,  after  the  bill  became  due,  and  before  the  commencement  of  the  suit,  to 
wit,  &c,  the  said  S.  IS.  paid  to  the  plaintiff  divers  moneys,  to  the  amount  of  171.,  and 
di«l  for  the  plaintiff  work  and  labourto  the  value  of  81.,  in  full  satisfaction  and  discharge 
of  the  sum  of  money  in  [854]  the  bill  specified,  and  of  all  damages  sustained  by  the 
non-payment  thereof,  which  were  then  accepted  and  received  by  the  plaintiff  in  such 
fall  satisfaction  and  discharge;  and,  further,  that  he  the  defendant  accepted  the  bill 
at  the  request  and  for  the  accommodation  of  the  said  S.  B.,  and  not  otherwise  ;  and 
that  there  never  was  any  consideration  or  value  for  the  payment  by  the  defendant  of 
the  said  bill,  or  any  pari  thereof,  and  that  the:  plaintiff,  at  the  time  of  the  commence- 
ment of  the  suit,  held  anil  now  holds  the  said  bill  without  any  consideration  or  value 
whatever  :  and  the  plea  was  held  bail  for  duplicity.  Lord  Abingersaid  :  "The  language 
used  at  tin-  conclusion  of  the  plea,  that  tint  plaint  ill'  held  the  bill  without  value, 
renders  it  double;  and  although  that  may  be  badly  pleaded  as  an  answer  to  the 
action,  yet  t  he  plea,  is  neverl  heless  demurrable  on  that  ground."     And  Parke,  11.  said  : 

"If  the  allegation  had  I n,  that   tin-  plaint  ill' had  never  held  for  value,  the  plea  would 

clearly  have  been  double  ;  and  it  is  not  the  less  so  that,  the  latter  part  is  badly  pleaded/' 
1  fere,  the  deelarat  ion  alleges  two  distinct  promises — the  one,  the  promise  contained  in 
the  note  itself — the  other,  a  promise  made  after  the  note  became  due,  which  latter 
would,  at  all  events,  be  an  account  stated. 

Dowling,  Serjt.,  contra,  was  stopped  by  the  court. 

Tindal,  G.  J.  1  think-  this  declaration  is  sufficient,  notwithstanding  the  causes 
of  demurrer  assigned.     It  contains  a,  distinct  allegation,  not  under  a,  videlicet,  that, 

on  a  precise  day,  tlie  defendant  made  his  promissory  note  In  writing,  and  also  a 
distinct  allegati if  a  promise  to  pay  the  amount  to  the  plaintiff  or  his  order  on  a 

preci   e  day  ;   and   it  g06  i  mi   to  I  ay  "  which  day  had  expired  before  the  eonmieueeinenl 

of  this  suit."    This  latter  was  a  perfectly  unnecessary  allegation,  inasmuch  as  we  can 

see  upon  the  f.aee  of  the  record  that  the  writ  [855]  issued  long  after  the  bei  i  un- 
due.    After  the  itatement  thai  the  defendant  then  delivered  the  note  to  the  plaintiff 

(which,  taking  it  at  the   letter,  is  a  possible     I  ite   of   circumstance   '    6S   anothei 

allegation  which  is  equally  surplusage  -"and  thereupon  the  defendanl  then  agreed  to 
paytheamount  oi  the  laid  note  to  the  plaint  ill',  mi  request."  That  is  mere  matter 
of  legal  inference:  and  [  see  no  objection  to  it.  It  is  said,  however,  thai  the  declaration 
is  ill  for  duplicity  :  and  that  it  is  not  the  less  double  because  one  of  the  matters  which 
constitute  the  duplicity  is  informally  pleaded.     That  maybe  the  rule  in  the  case  ol 

a  plea:  hut  no  authority  has  I u  cited  to -hew  that  h  equally  holds  In  the  case  of  a 

declaration.  The  argument,  as  it  seems  to  me,  seeks  to  give  an  undue  effeol  to  that 
which  is  mere  matter  of  legal  inference  from  the  premises  before  alleged.     Forthese 

reasons,  1  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment 

(c)  See  Stephei Pleading,  3rd  ed.  pp.  259-261,  where  a  distinction  is  taken 

between  matter  ill  pleaded  and  immaterial  mallei. 
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COLTMAN,  J.  As  I  understand  the  declaration,  it  alleges  that  the  defendant,  on 
the  25th  of  March,  1844,  made  his  promissory  note,  and  then  delivered  the  note  to 
the  plaintiff,  and  that  thereupon  the  defendant  then,  that  is,  on  that  day,  agreed  to 
pay  the  amount  of  the  said  note  to  the  plaintiff,  on  request.  That  was  altogether  a 
void  promise,  and  one  that  could  give  no  ground  of  action.  It  may  therefore  be 
treated  as  surplusage.  If  all  that  part  to  which  I  have  referred  is  omitted,  the 
declaration  discloses  a  clear  and  substantial  cause  of  action.  I  am  not  aware  that  the 
insertion  in  a  declaration  of  a  void  promise  necessarily  renders  it  bad,  provided  a 
sufficient  cause  of  action  remains.     The  plaintiff  must  have  judgment. 

Maule,  J.  I  also  think  this  declaration  sufficient.  It  appears  by  the  record 
that  the  plaintiff  commenced  [856]  his  action  on,  and  not  before,  the  17th  of  May, 
1845.  It  further  appears  that  the  defendant,  on  the  25th  of  March,  1844,  made  his 
promissory  note  in  writing,  payable  on  the  25th  of  March.  1845,  and  that,  at  the  time 
he  made  the  note,  the  defendant  delivered  it  to  the  plaintiff :  and  the  conclusion  stated 
necessarily  follows,  that,  by  reason  of  the  non-payment  of  the  sum  mentioned  in  the 
note,  an  action  accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the  defendant 
the  said  sum  of  money.  It  is  objected  that  the  declaration  is  double,  because  it 
further  alleges  a  promise  by  the  defendant  to  pay  the  money  on  request ;  and  cases 
of  duplicity  in  pleas  have  been  referred  to,  for  the  purpose  of  shewing  that  a  plea  is 
not  the  less  liable  to  the  objection  of  duplicity  because  one  of  the  matters  of  defence 
is  badly  pleaded.  The  sense,  however,  in  which  a  plea  or  subsequent  pleading  is  bad 
for  duplicity  is  not  the  sense  in  which  a  declaration  is  bad  for  being  double,  A  pica 
is  bad  if  it  offers  two  substantial  answers  to  the  declaration:  so,  a  replication,  or  a 
rejoinder,  is  bad,  if  it  gives  two  substantial  answers  to  the  plea,  or  the  replication,  to 
which  it  is  an  answer.  But  a  count  is  not  bad  because  it  contains  two  or  more  causes 
of  action.  There  cannot  be  a  doubt  that  a  declaration  shewing  the  defendant  to  be 
indebted  in  so  much  on  a  bond,  and  so  much  on  a  covenant,  and  so  much  on  another 
bond  and  another  covenant,  though  in  a  certain  sense  double,  would  not  on  that  ground 
be  bad  :  yet,  if  one  could  conceive  each  of  these  matters  to  amount  to  an  answer  to 
an  action,  stating  the  whole,  or  any  two  of  them,  would  undoubtedly  make  a  plea 
double.  A  declaration  may,  however,  be  bad  for  stating  one  cause  of  action  twice 
over;  for  instance,  stating  two  breaches  before  the  statute  8  &  9  W.  3,  c.  11.  The 
same  thing  must  not  be  asked  for  on  two  distinct  grounds.  In  such  a  case,  the 
declaration  is  not  so  much  double  as  disputative.  It  is  in  that  sense  that  [857]  this 
declaration  must  be  bad,  if  objectionable  at  all :  for,  there  might  be  some  colour  for 
the  objection,  if  the  declaration  had  shewn  two  separate  causes  of  action.  The  word 
"  then  "  is  not  to  be  referred  to  the  time  at  which  the  note  became  payable,  but  to  the 
25th  of  March,  1844.  The  subsequent  allegation  of  an  agreement  to  pay  the  amount 
of  the  promissory  note  on  request,  when  it  appears  by  the  declaration  to  have  been 
payable  twelve  months  after  date,  is  merely  void.  For  these  reasons,  I  am  of  opinion 
that  the  declaration  is  not  open  to  any  substantial  objection ;  and,  consequently,  that 
the  plaintiff  is  entitled  to  judgment  on  this  demurrer. 

Ckksswell,  J.  I  am  of  the  same  opinion.  By  reference  to  the  dates, — which 
are  not  laid  under  a  videlicet, — it  sufficiently  appears,  that,  by  reason  of  the  non- 
payment of  the  promissory  note,  an  action  had  accrued  to  the  plaintiff  before  the 
issuing  of  the  writ  (a),  to  demand  and  have  of  and  from  the  defendant  the  sum  of 
money  in  the  note  mentioned.  The  allegation  of  an  agreement  to  pay  on  request  is 
mere  surplusage.  In  Owen  v.  Waters  (2  M.  &  W.  91),  in  an  action  on  a  bill  of  exchange, 
by  the  drawer  against  the  acceptor,  the  declaration  alleged  that  the  bill  was  made  on 
the  29th  of  March,  payable  four  months  after  date,  "which  period  has  now  elapsed;" 
and  it  was  held  that  the  declaration  was  sufficient,  and  that  it  was  not  necessary  to 
aver  that  the  four  months  had  elapsed  "  before  the  commencement  of  the  suit."  Abbott 
v.  A  shit  was  there  referred  to.  The  case  of  Galway  v.  Hose  (6  M.  &  W.  291)  seems  to 
me  fully  to  bear  out  the  view  taken  by  my  brother  Maule. 

Judgment  for  the  plaintiff. 

(a)  Supra,  851  (a). 
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[858]    Cocking  v.  Ward.    -Tune  12,  1845. 

[S.  C.  15  L.  J.  C.  P.  2-15.  Referred  to,  Kennedy  v.  Brmm,  1863,  13  C.  B.  (N.  S.)  740. 
Discussed,  Savage  v.  Canning,  1867,  Ir.  R.  1  C.  L.  447.  Referred  to,  Knowlmanv. 
Bluett,  1874,  L.  R.  9  Ex.  308.  Commented  on,  Angell  v.  Duke,  1875,  L.  R.  10  Q.  B. 
178.  Adopted,  Sanderson  v.  Chans,  1875,  L.  R.  10  Ex.  242.  Discussed,  Pulhrook 
v.  Lawes,  1876,  1  Q.  B.  D.  289.] 

Held,  that  an  agreement  respecting  the  transfer  of  an  interest  in  land,  required  by 
the  statute  of  frauds  to  be  in  writing  and  signed,  cannot  be  enforced  by  an  action 
upon  the  agreement  against  the  transferee  for  the  stipulated  consideration,  notwith- 
standing that  the  transfer  has  been  effected  and  nothing  remains  to  be  done  but  to 
pay  the  consideration:  but  that  when,  after  the  transfer,  the  transferee  admits  to 
the  transferor  that  he  owes  him  the  stipulated  price,  the  amount  may  be  recovered 
in  a  count  upon  an  account  stated. — A  count  in  assumpsit  stated  that  A.  was  the 
occupier  of  a  farm,  as  tenant  to  one  V. ;  that  B.,  the  defendant,  was  desirous  of 
renting  the  farm  from  V.,  and  had  applied  to  and  requested  A.  to  surrender,  and 
relinquish  possession  thereof,  to  V.,  and  to  endeavour  to  prevail  upon  V.  to  accept 
of  such  surrender,  and  to  accept  B.  as  tenant  in  lieu  of  A.  ;  and  that,  in  consideration 
that  A.  would  surrender,  and  relinquish  possession  of,  the  farm  to  V.,  and  would 
also  apply  to  V.  and  endeavour  to  prevail  upon  him  to  accept  of  such  surrender, 
and  to  accept  B.  as  tenant  in  lieu  of  the  plaintiff',  B.  promised  to  pay  A.  1001.  when 
he  should  become  such  tenant.  It  then  averred  that  A.  did  surrender,  and 
relinquish,  &c.,  and  did  apply  to  and  endeavour  to  prevail  upon  V.  to  accept  of  such 
surrender,  and  to  accept  B.  as  tenant  in  lieu  of  A. ;  and  that  V.  accepted  the 
surrender,  and  accepted  B.  as  tenant;  but  that  B.  refused  to  pay  the  1001.  : — Held, 
that  this  was  a  contract  for  an  interest  in  or  concerning  lands  ;  and  therefore  that 
the  special  count  could  only  be  proved  by  a  note  or  memorandum  in  writing,  in 
conformity  with  the  fourth  section  of  the  statute  of  frauds.  But, — Held,  that  A. 
was  entitled  to  recover  the  1001.  upon  a  count  on  an  account  stated,  upon  proof 
that  B.  had,  since  he  obtained  possession  of  the  farm,  acknowledged  his  liability 
and  promised  to  pay  that  sum. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  plaintiff,  before 
and  at  the  time  of  the  making  of  the  promise  by  the  defendant  thereinafter  next 
mentioned,  was  possessed  of,  and  was  the  occupier  of,  a  certain  farm,  lauds,  and 
premises,  with  the  appurtenances,  as  tenant  thereof,  from  year  to  year,  to  one  G.  H. 
Vernon,  and  remained  and  continued  such  tenant  until  a  certain  day,  to  wit,  the  25th 
of  March,  18(l!;  that,  before  and  at  the  time  of  the  making  of  the  said  promise,  the 
defendant  was  desirous  of  taking  and  renting  the  said  farm,  &c.,  of  and  from  the  said 
(I.  II.  Vernon,  and  had  thereupon  applied  to  and  requested  the  plaintiff  to  surrender 
and  relinquish  possession  of  the  said  farm,  >va\,  to  the  said  <!.  II.  Vernon,  on  the  said 
[859]  25th  of  March,  1842,  and  also  to  apply  to,  and  endeavour  to  prevail  upon,  the 
said  (!.  II.  Vernon  to  accepf  of  such  surrender,  and  also  to  accept  the  defendanl  as 
tenant  of  the  said  farm,  &c.,  in  lieu  of  the  plaintiff,  from  the  said  25th  of  March, 
1842  ;  that  thereupon  afterwards,  and  whilst  the  plaintiffs  tenancy  was  still  subsisting, 
to  wit,  on  the  1st  of  August,  1841,  in  consideration  thai  the  plaintiff  would  surrender 
and  relinquish  possession  of  the  said  farm,  &c,  to  the  said  <;.  II.  Vernon  on  the  said 
25th  of  March,  L 842,  and  would  apply  to  the  said  G.  II.  Vernon,  and  endeavourto 
prevail  upon  him  to  accept  of  such  surrender,  and  also  to  accept   the  defendanl  as 

tenant  of  the  said  farm,  &e.,  ill  lieu  of  the  plaintiff',  from  the  said  -.'."nil  of  March,  1842, 
the  defendant   promised    the    plaintiff  to    pay    her    1001.  when   and   as   soon    BS    he    ihe 

defendant  shim  hi  become  such  tenant  to  the  said  (!.  II  Vernon  as  aforesaid,  in  lieu  of 
the  plaintiff,  as  aforesaid:  Averment,  that  afterwards,  and  after  the  making  of  the 
said  promise,  to  wit,  on  the  25th  of  March,  1842,  the  plaintiff,  confiding  in  the 
promise  of  the  defendant,  and  in  hopes  oi  hi  faithful  performance  thereof,  did 
surrender  and  relinquish  possession  of  the  said  farm,  &c,  to  the  said  '■.  II  Vernon, 
from  the  day  and  year  last  aforesaid,  and  did  also  then,  to  wit,  on  the  day  and  year 
last   aforesaid,  apply  to  the  said  G.   II.   Vernon,  and    endeavour  to  prevail    upon  huu  to 

accept  of  such  surrender,  and  also  to  accept  the  defendant  as  tenant   of  the  said  farm, 

&c,  in  lieu  of  the  plaintiff,  from  the  day  and  year  last  aforesaid:  and  although  the 
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said  G.  H.  Vernon  did  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  accept 
of  such  surrender,  and  did  also  then  accept  the  defendant  as  snch  tenant  aforesaid,  in 
lieu  of  the  plaintiff;  and  although  the  defendant  did  afterwards,  to  wit.  on  the  day 
and  year  last  aforesaid,  enter  upon  and  take  possession  [860]  of  the  said  farm,  &e., 
and  then  become  tenant  thereof  to  the  said  G.  H.  Vernon,  in  lieu  of  the  plaintiff;  yet 
the  defendant  did  not  nor  would,  although  often  requested  so  to  do,  when  he  so 
became  and  was  accepted  as  such  tenant  as  last  aforesaid,  or  at  any  other  time,  pay 
to  the  plaintiff  the  said  sum  of  1001.,  or  any  part  thereof,  but,  on  tin-  contrary  thereof. 
then  and  still  did  wholly  neglect  and  refuse  so  to  do,  and  the  same  and  every  part 
thereof  was  still  wholly  due  and  unpaid,  &c. 

There  was  also  a  count  upon  an  account  stated. 

The  defendant  pleaded — first,  non  assumpsit,  to  the  whole  declaration — secondly, 
to  the  first  count,  that  the  plaintiff  did  not  apply  to,  and  endeavour  to  prevail  upon, 
the  said  G.  H.  Vernon,  to  accept  the  defendant  as  tenant  of  the  said  farm,  &c,  in  the 
declaration  mentioned,  in  lieu  of  the  plaintiff,  in  manner  and  form  as  in  the  declaration 
alleged;  concluding  to  the  country. 

Issue  thereon. 

At  the  trial  before  Coltman,  J.,  at  the  last  Summer  assizes  for  Nottinghamshire, 
the  following  facts  appeared.  The  plaintiff  was  in  possession  of  a  farm  which  her 
deceased  husband  had  for  some  years  occupied  under  Mr.  Vernon,  and  was  about  to 
relinquish  it.  The  defendant,  who  was  the  occupier  of  an  adjoining  farm,  being 
desirous  of  obtaining  possession  of  the  plaintiff's  farm,  promised  the  plaintiff",  that,  if 
she  would  give  up  possession  at  Lady-day,  1842,  and  would  induce  the  landlord  to 
accept  the  defendant  as  tenant  in  lieu  of  the  plaintiff',  he  would  pay  her  1001.  The 
plaintiff  thereupon  communicated  to  -Mr.  Vernon  her  intention  to  quit  at  Lady-day, 
and  asked  him  to  accept  the  defendant  as  tenant.  The  plaintiff,  accordingly,  quitted 
the  farm  at  the  time  mentioned,  and  the  defendant  became  tenant.  When  requested 
to  pay  the  1001.  according  to  his  promise,  the  defendant  admitted  his  liability,  and 
asked  for  time,  saying  he  would  pay  it  when  he  got  the  [861]  valuation  of  his  own 
farm  ;  which,  it  appeared,  he  had  since  obtained. 

On  the  part  of  the  defendant,  it  was  submitted  thai  the  agreement,  if  any  existed, 
being  for  the  sale  of  an  interest  in  land,  it  could  not  be  proved  by  parol  testimony. 

For  the  plaintiff  it  was  insisted,  that  the  contract  being  executed,  it  might  be 
proved  by  parol  ;  and  it  was  further  contended  for  the  plaintiff,  that  there  was,  at 
all  events,  sufficient  evidence  of  an  account  stated. 

A  verdict  was  taken  for  the  plaintiff,  damages  1001.  ;  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  him,  if  the  court  should  be  of 
opinion  that  there  was  not  sufficient  evidence  to  sustain  the  verdict  upon  either  count. 

Sir  T.  Wilde,  Serjt.,  in  Michaelmas  term,  accordingly  obtained  a  rule  nisi  to  entei 
a  nonsuit,  or  a  verdict  for  the  defendant  :  or  for  a  new  trial,  on  the  ground  that  the 
evidence  did  not  sustain  the  promise  alleged  in  the  declaration.     He  cited  Bui 
v.  Ifnm  (o  M.  &  W.  456.     As  to  which,  see  6  Mann.  &  Gr.  54),  Prict    v.   I.' 
(Gow's  N.  P.   G   109),  and  (3  B.  &  G   357,  5  D.  &  R.  224). 

[Manic,  J.,  referred  to  Griffith  v.  Young  (12  East,  ">13).] 

Channell,  Serjt.  (with  whom  was  Wood),  in  Easter  term,  shewed  cause.  The 
consideration  in  this  case  is  executed  :  and  therefore  the  objection  that  the  special 
count  could  only  be  proved  by  a  memorandum  or  note  in  writing  that  would  satisfy 
the  statute  of  frauds,  does  not  arise.  The  contract  declared  on  does  not  shew  any 
stipulation  for  the  conveyance,  by  Mrs.  Cocking  to  the  defendant,  of  any  intei 
land.  [Cresswell,  J.  It  points  to  a  surrenderor  relinquishment  by  her,  of  an  interest 
[862]  in  land  in  favour  of  the  defendant.]  The  mere  surrender  of  the  farm  to  the 
landlord  (a)  would  not  fix  upon  the  defendant  any  liability  to  pay  the  1001.:  the 
money  was  to  be  paid  only  in  the  event  of  the  defendant  obtaining  possession  of  the 
farm  through  the  plaintiff's  intercession.  When  he  obtained  possession  the  con 
was  executed.  The  statute  only  applies  to  the  case  of  a  contract  between  the 
immediate  parties.     [Tindal,  C.  J.     The  words  of  the  statute  are  very  general :  "No 

(«)  The  surrender  being  before  the  late  statutes,  6  &  7  Viet.  c.  76,  and  8  .V  '.» 
\  ict.  c.  106,  did  not  require  a  deed;  but  it  required  a  note  in  writing  under  the 
statute  of  frauds.  The  only  surrender  in  this  case  would  be  the  acquiescence  by  the 
plaintiff  in  the  demise  to  the  defendant. 
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action  shall  be  brought  upon  any  contract  or  sale  of  any  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  shall  be  in  writing,"  &c.  Is  not  this  an  agreement  to  surrender 
the  possession  of  the  land1?  And  is  nut  that  a  contract  involving  an  interest  in  or 
concerning  lands ']  This  case  is  precisely  within  the  principle  of  Price  v.  Leybwn.  It 
was  there  ruled  that  the  statute  29  Car.  2,  c.  3,  s.  4,  does  not  invalidate  an  executed 
parol  contract,  so  as  to  prevent  a  party  to  it  from  maintaining  an  action  for  a  breach 
of  it,  where  the  breach  does  not  relate  to  an  interest  in  land,  although  the  contract 
itself  stipulates  that  the  defendant  should  be  substituted  as  tenant  in  the  stead  of  the 
plaintiffs,  of  the  premises  then  in  their  occupation.  Dallas,  0.  J-,  there  says:  "The 
plaintiffs  do  not  seek  to  enforce  a  parol  contract  respecting  land. — The  foundation  of 
this  action  is,  the  breach  of  an  engagement  which  has  no  relation  to  an  interest  in 
land.  Besides,  the  contract  is  executed  :  and  therefore,  I  think,  the  objection  is  not 
well  founded."  In  many  cases  a  party  is  precluded  from  maintaining  an  action  upon 
an  executory  contract,  where,  if  the  consideration  be  executed,  an  action  will  lie.  In 
the  former  part  of  this  [863]  declaration,  the  consideration  stated  is  undoubtedly  an 
executory  one:  but.  taking  the  whole  declaration  together,  it  discloses  a  contract 
completely  executed,  so  far  at  least  as  the  plaintiff  is  concerned.  In  Griffith  v.  Young 
(12  East,  513),  a  tenant  having  agreed  with  his  landlady,  that,  if  she  would  accept 
another  person  for  her  tenant  in  his  place  (he  being  restrained  from  assigning  the 
lease  without  her  consent),  he  would  pay  her  401.  out  of  1001.  which  he  was  to  receive 
for  the  good-will,  if  her  consent  were  obtained;  and  having  received  the  1001.  from 
the  new  tenant,  who  was  cognizant  of  this  agreement :  it  was  held  that  he  was  liable 
to  the  landlady  in  an  action  for  money  had  and  received  for  her  use — the  considera 
tion  being  executed,  and  therefore  the  case  being  taken  out  of  the  statute  of  frauds, 
as  a  contract  for  an  interest  in  land.  And  Lord  Ellenborough  said  :  "If  one  agree  to 
receive  money  for  the  use  of  another  upon  consideration  executed,  however  frivolous 
or  void  the  consideration  might  have  been  in  respect  of  the  person  paying  the  money, 
if,  indeed,  it  were  not  absolutely  immoral  or  illegal,  the  person  so  receiving  it  cannot 
be  permitted  to  gainsay  his  having  received  it  for  the  use  of  that  other.  1  was  misled 
at  the  trial  by  having  my  attention  called  to  the  statute  of  frauds  ;  when  in  truth  the 
question  was  wholly  collateral  to  it."  [Cresswell,  J.  That  proceeds  upon  the  ground 
that  money  paid  for  the  purpose  of  being  handed  over  to  a  third  person,  is  money  had 
and  received  to  the  use  of  such  third  person. J  In  Buttemere  v.  Hayes  (•">  M.  &  W.  456), 
the  whole  contract  between  the  parties  had  relation  to  the  sale  of  an  interest  in 
land.  But  here,  that  which  the  statute  requires  to  be  evidenced  by  writing  forms 
a  small  part  only  of  the  subject-matter  of  the  contract,  and  is  only  introductory  to 
that  which  was  to  entitle  the  plaintiff  to  claim  the  1001.  [864]  The  defendant,  having 
had  the  full  benefit  of  the  contract,  cannot   now  turn  round  and  say  tint  the  plaintiff 

is    not   entitled   to  recover,   because   of  the  stipulations   was   executory    in   its 

character,  and  only  to  be  evidenced  by  a  note  in  writing.     [Tindal,  C.  J.     I  knov  oi 
no  authority  for  splitting  tin.',  consideration,  in  the  way  you  suggest.]     In  Hallen  \. 
Bunder  ( I  Or.   M.  &  !>'.  266,  '■'<  Tyrwh.  959),  A.  having  occupied  a  house  as  tenant  to 
I!,  in  which  there  were  certain  fixtures  which  A.  had  purchased  on  entering  the  hi 
and  which  he  had  a  righl  to  re ,  e  during  lu  i  tenancy,  agreed,  ;it  B.'s  request,  a  fev 

days  before  the  expiration  of  his  tenancy,  to  forbear  to  remove  the  fixture,  B.  agree- 
ing to  take  them  at  a  valuation  to  he  made  by  two  brokers.     A.,  at  the  expiration  oi 

his  tenancy,  delivered  up  possession  of  tin'  I -•■  to  B.,  leaving  the  fixtures  on  the 

premises.  On  the  following  day  the  fixtures  were  valued  by  two  brokers  at  the  sum 
of  101.  His.,  and  the  valuation  was  signed  bythem  accordingly.  A.  having  brought 
indebitatus  assumpsit  for  the  price  and  value  of  fixtures,  &o.,  bargained  and  sold,  and 
for  fixtures  sold  and  delivered  it  was  held  that  the  action  was  maintainable,  and 
that  this  was  not  a  sale  of  an  interest  in  land  within  the  fourth  section  of  the  statute 
of  frauds.  In  /,,„,/  Falmouth  v.  Thomas  il  Or.  M  <S  K.  89,  3  Tyrwh.  26),  the 
bargain  for  the  sale  of  the  crops  was  made  directly  between  the  plaintiff  and  the 

defendant. 

At  all  events,  there  was  abundant  evidi  eo  to  the  jury  upon  the  account 

staled.       When    applied    to    for  I  he     L  001.  after    he   had    been    lei    into    possess!, ,u  of    llic 

t ; 1 1  in,  the  defendant  repeatedly  acknowledged  his  liability,  and  promised  to  pay  as 
soon  as  he  obtained  the  valuation  of  his  own  farm;  and  that,  n  appeared,  he  had 
obtained.     Assuming,  therefore,  that  the  plaint  ill' fails  to  [866]  maintain  her  action 
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on   the   first  count,  she   is  clearly  entitled   to   retain  the  verdict  upon  the  second 
count. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  Mellor),  in  support  of  the  rule.  It  is  no  part 
of  the  policy  of  the  courts  to  fritter  away  the  statute  of  frauds,  the  object  of  which  was 
to  protect  men  from  having  parol  contracts  set  up  against  them  at  distant  periods,  by 
means  of  fraud  and  perjury.  Here,  the  defendant  is  found  in  the  occupation  of  a  farm, 
which  he  has  held  from  Lady-day,  1842  ;  and  it  is  now  sought,  at  this  remote  period, 
to  shew,  by  oral  testimony,  the  terms  upon  which  he  was  let  in.  It  is  impossible  to 
conceive  a  case  coming  more  directly  within  the  purview  of  the  statute.  A  surrender 
and  determination  of  the  plaintiff's  tenancy,  as  well  as  the  acceptance  of  the  defendant 
as  tenant,  were  requisite,  before  any  benefit  could  arise  to  the  latter  from  the  agree- 
ment. What  is  that  but  a  contract  for  an  interest  in  or  concerning  lands?  It  is  not 
denied  that  there  may  be  cases  where  an  action  will  lie  on  an  executed  contract, 
although  no  action  would  have  lain  had  the  contract  remained  executory  only.  But, 
to  apply  that  rule  to  the  facts  of  this  case,  would  be  to  let  in  all  the  mischief  which 
the  statute  of  frauds  was  intended  to  exclude.  In  a  case  of  WaUoff  v.  Frisby,  tried 
before  Patteson,  J.,  at  the  last  summer  assizes  at  Leicester,  that  learned  judge  rejected 
parol  evidence,  under  circumstances,  as  nearly  as  possible,  parallel  with  those  of  the 
present  case.  Courts  of  justice  have  always  been  astute  in  giving  effect  to  the  pro- 
visions of  statutes  directed  to  the  upholding  of  a  great  moral  principle  :  as  in  the  cases 
under  the  apothecaries'  act,  or  under  the  statute  29  Car.  2,  c.  7,  against  Sunday  trading  : 
see  Apothecaries  Company  v.  Boby  (5  B.  *  Aid.  949,  1  D.  &  R.  564),  Smith  v.  Sparrow 
(4  Bingh.  84,  12  J.  B.  Moore,  266,  2  C.  &  P.  544),  and  other  [866]  cases.  [The  court 
here  intimated  to  the  learned  Serjeant  that  he  need  not  argue  this  point  any  further, 
as  they  wrere  all  of  opinion  that  the  first  count  did  disclose  a  contract  relating  to  an 
interest  in  lands,  within  the  meaning  of  the  statute  of  frauds.] 

Assuming,  then,  that  the  statute  precludes  the  plaintiff  from  recovering  directly 
upon  the  contract,  the  question  is,  whether  she  can,  by  proof  of  a  mere  conversation, 
indirectly  obtain  the  benefit  of  the  contract.  It  would  be  inconsistent  with  every 
principle  of  justice,  and  in  a  high  degree  discreditable  to  the  law,  to  permit  such  an 
argument  to  prevail.  [Erie,  J.  An  admission  by  the  defendant  that  there  was  such 
an  agreement  in  writing,  would  be  proof  of  the  agreement :  that  certainly  is  letting  in 
all  the  evil  you  point  out.]  To  apply  that  principle  here  will  be  nothing  less  than 
repealing  the  statute  (post,  870(c)).  In  Lord  Falmouth  v.  Thomas  (1  Cr.  &  M.  89, 
3  Tyrwh.  26),  in  indebitatus  assumpsit  upon  an  account  stated,  the  defendant  pleaded, 
that,  before  the  stating  of  the  account,  there  was  a  verbal  agreement  for  the  sale  of 
certain  crops  growing  upon  the  plaintiff's  land,  and  for  work,  labour,  and  materials 
done  and  used  in  preparing  the  land  for  tillage  ;  and  that  there  was  a  treaty  for  the 
plaintiff's  letting,  and  for  the  defendant's  taking,  the  land  for  fourteen  years,  to  which 
the  defendant  assented,  and  that  the  money  to  be  paid  for  the  crops,  and  the  work, 
labour,  and  materials,  was  the  money  concerning  which  the  account  was  stated  ;  and 
that  there  was  no  agreement  in  writing,  or  any  note  thereof.  To  this  plea  the  plaintiff 
replied,  that,  before  the  account  was  stated,  the  defendant  had  mown,  &c.  the  crops 
and  taken  them  to  his  own  use,  and  had  received  the  amount  of  the  work  and  labour 
and  materials.  The  defendant  rejoined,  traversing  that  he  had  mown,  &c.  the  crops 
and  received  [867]  the  amount  of  the  work,  &c.  before  the  stating  of  the  account. 
And  it  was  held,  upon  general  demurrer,  that  the  contract,  as  it  appeared  on  the 
pleadings,  was  within  the  statute  of  frauds,  and  that  the  plaintiff  could  not  recover. 
There,  as  here,  the  contract  was  executed  (a) :  and  the  attempt  to  sustain  the  account 
stated  was  unsuccessful.  The  case  of  Price  v.  Leyburn  is  not  law  ;  and,  at  all  events,  it 
is  quite  beside  this  question. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

There  were  two  questions  brought  before  us  in  this  case — one,  whether  the  contract 
stated  in  the  first  count  of  the  declaration  was  a  contract  which  was  required  to  be 
proved  by  a  written  memorandum  signed  by  the  party — the  other,  whether  there  was 
sufficient  evidence  to  maintain  the  verdict  for  the  plaintiff  on  the  count  upon  an 
account  stated. 

(a)  In  Lord  Falmouth  v.  Thomas,  the  demurrer  admitted  the  truth  of  the  rejoinder, 
in  which  the  execution  of  the  contract  was  distinctly  denied. 
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The  special  count  of  the  declaration  was  framed  upon  an  agreement  between  the 
plaintiff  and  the  defendant,  that,  if  the  plaintiff,  the  tenant  of  afarm,  would  surrender  (b)1 
her  tenancy  to  her  landlord  on  the  25th  of  March  then  next,  and  would  prevail  on 
her  landlord  to  accept  the  defendant  as  his  tenant  in  the  place  of  the  plaintiff,  he  the 
defendant  would  pay  the  plaintiff  1001.  as  soon  as  he  should  become  the  tenant  of 
the  land. 

It  was  not  contended  that  a  contract  under  which  the  plaintiff,  in  consideration  of 
a  sum  of  money,  gave  up  her  tenancy  in  the  land,  and  procured  the  defendant  to  be 
put  into  her  place,  was  not  "  a  sale  of  an  interest  in  the  land  "  within  the  meaning  of 
the  statute  of  frauds :  but  the  argument  before  us  was,  that,  although,  [868]  if  this 
contract  had  been  executory,  it  must  have  been  proved  by  an  agreement  or  memorandum 
in  writing,  yet,  as  it  was  executed,  as  the  plaintiff  had  surrendered  her  tenancy,  and 
had  procured  the  defendant  to  be  made  tenant  instead  of  herself,  the  case  was  not  to 
be  held  to  be  within  the  statute  :  and  the  case  of  Price  v.  Lei/burn,  before  Dallas,  C.  J., 
was  relied  upon  as  an  authority  to  that  effect.  But,  as  the  special  count  in  this  action 
is  f  lamed  upon  the  very  contract  itself,  to  enforce  the  payment  by  the  defendant  of  the 
sum  stipulated  to  be  paid  as  the  price  of  the  interest  in  the  land  which  the  plaintiff 
gave  up,  and  to  which  the  defendant  succeeded,  we  think  the  contract  itself  cannot  be 
considered  as  altogether  executed  so  long  as  the  defendant's  part  still  remains  to  be 
performed.  And  the  case  appears  to  us  to  fall  within  the  principle  adverted  to  by 
Le  Blanc,  J.,  in  Griffith  v.  Young:  and,  further,  we  think  the  case  of  Butiemere  v. 
Hayes  (a)  is  an  authority  in  point  that  the  present  contract,  though  executed  on  the 
part  of  the  plaintiff,  yet,  not  being  executed  on  the  part  of  the  defendant  also,  is  still 
to  be  considered  as  a  contract  within  the  statute  of  frauds. 

The  plaintiff,  therefore,  failing  upon  the  special  contract,  the  remaining  question 
is,  whether  she  is  in  a  condition  to  recover  the  1001.  under  the  count  upon  an  account 
stated.  There  was  distinct  evidence  in  this  case,  that,  after  the  plaintiff  had  given 
up  the  possession,  and  after  the  defendant  had  succeeded  to  it  through  the  plaint  ill's 
application  to  the  landlord,  the  defendant  admitted  that  he  owed  the  1001.  to  the 
plaintiff.  And  this  appears  to  us  to  be  sufficient  evidence  to  enable  the  plaintiff  to 
recover  on  the  account  stated  (J)2.  The  objection  was,  that  the  admission  of  a  debt 
will  only  enable  a  plaintiff'  to  recover  as  upon  an  account  stated,  where  the  debt  itself 
does  not  appear  to  be  incapable  of  [869]  being  recovered  as  a  debt ;  and  that,  here  the 
plaintiff  could  not  recover  upon  the  original  contract,  inasmuch  as  it  was  not  evidenced 
by  a  writing  signed. 

But,  in  the  first  place,  such  .m  exception  is  contrary  to  the  authority  of  several 
decided  cases.  In  Knowles  V.  Michel  (13  East,  249),  the  ground  of  the  original  debt 
was  a  sale  to  the  defendant  of  standing  trees,  which  the  defendant  afterwards  procured 
to  be  felled  and  taken  away;  and  the  objection  was,  that  the  plaintiff  could  not 
recover  on  the  original  contract  for  standing  trees,  which  formed  part  of  the  realty : 
but  it  was  held,  nevertheless,  that  the  acknowledgment  of  the  price  to  be  paid  for  the 
trees,  after  they  were  felled  and  applied  to  the  use  (if  the  defendant,  was  sufficient  to 
sustain  the  count  on  the  account  stated  ;  Lord  Ellenborough  saying,  that,  if  there  were 
an  acknowledgment  by  the  defendant,  of  a  debt  dm'  to  the  plaintiff  upon  any  account, 
it  was  sufficient  to  enable  him  to  recover  on  an  account  stated.  And  afterwards, 
in  Highrnore  v.  Primrose  (5  M.  .V  Sel.  65),  the  court  held  that  the  proof  of  the 
acknowledgment  of  one  item  of  debt  only,  was  good  to  support   a  count   upon  an 

account  Btated;  ami  tin-  former  case  was  there  month I  witn  approbation,  ana  relied 

on.  In  Pmehon  v.  Chikott  (3  C.  &  I'.  236),  there  was  a  verbal  contract  for  turnips 
growing  in  a  field,  upon  which  it  was  held  the  plaintiff  could  not  recover;  yet,  as  the 
defendant  admitted,  after  some  of  the  turnips  were  drawn,  that  be  owed  the  plaintiff 
31.  for  them,  it  was  held,  at  nisi  prius,  that  he  could  recover  to  th.it  amount  upon  an 
account  stated  :  and  no   motion  was   made  to  the  court   to  question  the  ruling.      And, 

in  Seago  \.  Decern  (d),  a  promise  to  [870]  pay  a  specified  sum.  where  the  party  had  had 

(/')'    Vide  supra,  Mil',  n. 

(<0  Vide  <i  Mann.  A  Gr.  54. 

(by   Vide  post,  p.  869,  (d). 

(:l)   I  Uingli.  I  >!i,  I  M.  ,\  P.  227.     In  a  real  account  stated,  the  extinction 
demands   per  confusionem,     not  the  bare  act  of  accounting,     appears  to  form  the 
consideration  of  the  promise  to  pay  the  balance. 
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the  benefit  of  the  contract,  though  he  could  not  have  been  sued  upon  it,  on  account  of 
its  being  a  verbal  contract  only,  was  held  to  be  good  evidence  on  the  account  stated. 
See  also  Peacock  v.  Hank  (10  East,  104).  Upon  the  authority,  therefore,  of  decided 
cases,  we  think  the  plaintiff's  right  to  the  verdict  on  the  account  stated  may  be 
sustained. 

And  we  think  it  sustainable  also  on  principle  ;  for.  after  the  debt  has  formed  an 
item  in  an  account  stated  between  the  debtor  and  his  creditor,  it  must  be  taken  that 
the  debtor  has  satisfied  himself  of  the  justice  of  the  demand,  that  it  is  a  debt  which  he 
is  morally,  if  not  legally,  bound  to  pay  (J),  and  which  therefore  forms  a  good  considera- 
tion for  a  new  promise:  and  the  creditor,  on  the  other  hand,  may  reasonably  be 
excused  for  not  preserving  the  evidence  which  would  have  been  necessary  to  prove 
the  original  debt  before  such  admission.  The  principle  may  not.  perhaps,  be  applicable 
to  cases  where  it  can  be  shewn  the  original  debt  is  absolutely  vgid  from  any  illegal  oi 
immoral  consideration,  or  where  it  is  made  void  by  any  statute,  as  by  those  against 
usury  or  gaming  :  but  we  think  it  applies  to  eases  where  the  only  objection  is,  that 
the  original  debt  might  not  have  been  recoverable,  from  the  deficiency  of  legal  evidence 
to  support  it. 

We  therefore  think  the  verdict  for  the  plaintiff  on  the  first  count  should  be  set 
aside,  and  a  verdict  thereon  entered  for  the  defendant;  but  that  the  verdict  should 
stand  for  the  plaintiff  on  the  second  count  (c). 

Rule  accordingly. 

End  of  Trinity  Term. 

[872]    Cases  Determined  ix  the  Court  of  Common  Pleas,  ix  Trinity 
Vacation,  ix  the  Ninth  Year  of  the  Reign  of  Victoria. 

Logax  v.  Bell.     July  2,  1845. 

[S.  C.  14  L.  J.  C.  P.  276.] 

By  a  deed  of  settlement  preparatory  to  the  marriage  of  A.  and  B.,  lands  were  con- 
veyed to  C.  and  his  heirs,  to  the  use  of  B.  and  her  heirs,  until  the  marriage  should 
be  solemnized  ;  and,  from  and  immediately  after  the  solemnization  thereof,  to  the 
use  of  such  person  or  persons,  for  such  estate  or  estates,  and  upon  such  trusts,  &c, 
as  B.,  notwithstanding  coverture,  and  whether  covert  or  sole,  and  without  consent, 
&c,  should,  by  any  deed  or  writing  under  seal,  or  by  her  last  will,  or  any  writing 
in  the  nature  of,  or  purporting  to  be,  her  last  will,  or  any  codicil  thereto,  limit, 
direct,  or  appoint,  &c.  ;  and,  in  default  of  and  until  such  appointment,  to  the  use 
of  G,  during  the  joint  lives  of  A.  and  B.  ;  and,  after  the  decease  of  either  of  them, 
to  the  use  of  B.,  her  heirs  and  assigns,  for  ever. — After  the  execution  of  the  settle- 
ment, and  before  the  marriage,  B.,  by  a  codicil  to  a  will  made  by  her  some  months 
previously,  in  terms  referring  to  the  power  contained  in  the  settlement,  devised 
the  lands  in  trust  for  the  children  of  the  marriage,  and,  in  default  or  failure  of 
children,  in  trust  for  A.  for  life: — Held,  that  this  was  a  good  execution  of  the 
power,  though  made  before  the  marriage,  and  notwithstanding  that  the  event  upon 
which  it  was  to  take  effect,  viz.  the  marriage  of  A.  and  B.  was  contingent. 

Debt,  for  money  received  by  the  defendant  to  the  plaintiffs  use,  and  for  money 
due  from  the  plaintiff  to  the  defendant  upon  an  account  stated. 

[873]  The  defendant  pleaded — first,  that  he  was  never  indebted — secondly,  that 
the  cause  of  action  did  not,  nor  did  any  of  them,  accrue  within  six  years  next  before 
the  commencement  of  the  suit — thirdly,  payment  before  action  brought. 

The  cause  came  on  trial  before  Cresswell.  J.  at  the  sittings  after  Trinity  term. 
IN44,  when  a.  verdict  was  found  for  the -plaintiff,  subject  to  the  following  case  : — 

(li)  As  to  the  sufficiency  of  a  consideration  arising  out  of  a  moral  obligation,  sec- 
Zee  v.  Mugeridge,  5  Taunt.  •">•';  ;  Seago  v.  Deane,  supra,  689 :  I  \  Shee,  2  1!.  & 
Ad.  si  1  :  Eastwood  v.  Kenyon,  i  1  A.'  &  E.  438,  ■".  P.  >v  D.  276  :  ante,  814. 

(c)  "No  action  shall  be  brought  upon  any  contract,  or  sale,  of  lands,  &c.,  or  any 
interest  of  or  concerning  them,  unless,"  &c.  This  count  was  on  a  promise  to  pay 
the  price. 
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This  action  is  brought  to  recover  certain  rents  of  freehold  estates  received  by  the 
adant  from  the  tenants,  and  which  the  plaintiff  claims  as  his  moneys,  and  which 
the  defendant  denies  to  be  Ins:  and  the  following  arc  the  fa<  bs  on  which  the  plaintiff 
rests  his  claim  : — 

On  the  26th  of  October,  1825,  the  plaintiff  married  Isabel  Wight ;  in  contem] 
tion  of  which  marriage,  on  the  L'l'nd  of  October,  L825,  a  marriage  settlement,  l>y  lea  i 
and   release,  of  the   said   freehold   estates,  was  duly  executed.      A  copy  of  the  settle- 
ment is  annexed  to.  and  is  agreed  to  be  lead  as  part  of,  the  case. 

On  the  24th  of  October,  L 825,  two  days  before  her  marriage  with  the  plaintiff, 
Isabel  Wight  made  a  codicil.-- under  seal,  and  duly  attested  by  three  witnesses, — to 
a  will  made  by  her  on  the  9th  of  January,  1824.  Copies  of  the  will  and  codicil  are 
annexed  to,  and  are  agreed  to  be  lead  as  part  of,  the  case. 

Isabel,  the  plaintiffs  wife,  died  on  the  24th  of  January,  L837,  without  issue;  since 
which  time  the  defendant  has  received  the  rents  and  profits  of  the  said  estates(a). 

I  >n  the  12th  of  September,  1836,  Thomas  Gilchrist,  a  trustee  in  the-  said  marriage 
settlement,  anil  the  plaintiff's  said  wife  Isabel  Logan,  and  George  Logan,  granted 
[874]  a  lease  to  Benjamin  Bean— a  copy  of  which  is  also  set  out  in  the  appendix. 

On  the  L'L'nd  of  .March,  1843,  letters  of  administration  to  the  goods,  chattels,  and 
effects  of  the  said  Lain  I  Logan,  were  granted  by  the  Prerogative  Court  of  Canterbury, 
to  tin'  plaintiff,  her  husband. 

The  defendant  has  paid  to  the  plaintiff  the  full  amount  of  the  rents  up  to  Mrs. 
Logan's  death,  including  fractional  sums  beyond  the  rent  due  on  the  days  of  rcserva- 
t ion  or  payment  preceding  her  death. 

After  the  death  of  .Mrs.  Logan,  and  before  the  commencement  of  this  action,  her 
heir  at  law  made  claim  to  1  he  properly,  t  lie  rents  of  which  are  I  lie  subject  of  this  action. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is  entitled  to 
recover  in  this  action  the  rents,  or  any  part  thereof,  received  by  the  defendant  ;  if  so, 
a  verdict  is  to  be  entered  for  an  amount  to  he  ascertained  as  before  mentioned  ;  and, 
if  the  plaint  ill'  is  not  so  entitled,  then  a.  nonsuit  to  lie  entered. 

By  the  settlement,  beating  date  the  22nd   of  October,  L825,  and  made  between 

Isabel  Wight,  spinster,  of  the  first   part.  George  Logan  of  the  second  part,  and  Thomas 

Gilchrist,  of  the  third  part     reciting  that  a  marriage  had  been  agreed  upon,  and  was 

intended  to  be  shortly  hail  and  solemnized,  between  the  said  Isabel  \\  ight  and  (  ri 
Logan,  and  that  the  said  Isabel  Wight  was  seised  in  fee  simple  of  the  several  messuages 

and  hereditaments  thereinafter  particularly  described,  and,  upon  the  treaty  for  the 

said  intended  marriage,  ii  was  agr I  (amongst  other  things)  thai  the  said  me 

and  hereditaments  should  be  conveyed,  settled,  and  ned  in  the  manner  therein 

after  expressed  and  declared     the  premises  in  question  were  conveyed  to  the  said 
Tl as  Gilchrist  and  his  heirs,  to  the  u  e  oi  [875]  the  said  Isabel   Wight  and  her 

heirs  until  the  said  intended  marriage  should    be    had    and    solemnized  ;   :<nt\,  from  and 

immediately  after  the  solemnization  thereof,  to  the  use  of  such  person  or  per. on,,,  for 
sui  h  estate  or  ei  tates,  interest   or  intere  I  .  and  to  an  I   fo     such  ends,  intents,  ami 

purposes,  and    upon    such    trusts,    and    charged    and    chargeable    in  .    and 

Subject     lo   such    power-,    provisoes,    declaration-,    an1  tents   as    tic    -aid    I 

Wight,  notwithstanding  her  -aid  intended  or  any  future  coverture,  and  whether  she 

-hall   In'  covert   or  sole,  and  without  t  he  eon.-ent,  coiieiu  re orprivi  I     161    husband, 

or  with  such  consent,  concurrence,  or  privit;  ]   ti or  times,  and  from  tit 

time,  shall,  in  and  by  any  deed  or  deeds,  writing  oi  writings,  to  be  bi  land 

delivered  in  the  pre  ence  of,  and  attested  by,  two  or  i 'e  credibl  i     or  in 

and  by  her  la-t  will  and  testament,  or  an;  in  the   natur oi    purpi 

to    he    her    la-l    uill    ami    ie   , am.  ut,  or    any    codicil    i  by  her 

signed  and  published   in   the   presence  oi    and  atte  ted   by  three  or  more  credible 
h  it  ne.-se-,  limit,  direct,  or  appoint,  or  give  or  devise  the  same:  and,  for  want,  and  in 

default,  of  and  until     uch  limit  ition,  direction,  or  ap] i  or  devise  shall 

he  effectually  made,  and  in  case  any  such  -hall  be  made,  thi  v    ;   thereto 

when   and    so   often   a-   the  estates  or  intere  i     thereby   limited  or   oreal 
respectively  cease  and  determine,  to  the  use  of  the  -aid  'IT as  Gilchrist,  his  heirs 

(</)    It   was  agreed  between   the    parties    that    the   amount   of  the  rei  ■  ']■'        "h!  ol  all 

payments  to  be  allowed  against     uch  receipt  .    Iiould,  in  case  the  parti  od,  be 

referred  to  a  barrister. 
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and  assigns,  for  and  during  the  joint  natural  lives  of  the  said  Isabel  Wight  and 
George  Logan,  in  trust  from  time  to  time  to  pay  the  rents,  issues,  and  profits  of  the 
said  hereditaments  and  premises  (after  all  taxes,  rates,  repairs,  insurances,  charges, 
and  other  outgoings  payable  for  and  in  respect  of  the  said  premises,  or  any  of  them, 
shall  have  been  satisfied  thereout)  unto  such  person  or  persons  and  in  such  manner 
as  she  the  said  Isabel  Wight,  [876]  by  note  or  order  in  writing  under  her  hand,  shall 
order,  direct,  or  appoint,  notwithstanding  her  coverture  ;  and,  in  default  of  such 
order,  direction,  or  appointment,  then  unto  the  proper  hands  of  her  the  said  Isabel 
Wight,  to  and  for  her  sole  and  separate  use,  wholly,  and  independently  of  the  said 
George  Logan,  and  without  the  same  being  in  anywise  subject  to  his  debts,  control, 
or  engagements ;  and  the  receipt  of  the  said  Isabel  Wight  alone,  it  was  thereby 
declared,  should,  notwithstanding  her  coverture,  be  a  sufficient  discharge  for  so  much 
of  the  rents  and  profits  of  the  said  premises  as  shall  therein  be  expressed  to  be 
received :  and,  from  and  immediately  after  the  decease  of  either  of  them  the  said 
Isabel  Wight  and  George  Logan,  to  the  use  of  the  said  Isabel  Wight,  her  heirs  and 
assigns,  for  ever. 

The  will  of  Isabel  Wight,  referred  to  in  the  special  case,  was  as  follows  : — 
"This  is  the  last  will  and  testament  of  me,  Isabel  Wight,  of,  &c,  spinster.  I  give 
and  bequeath  all  sum  and  sums  of  money,  shares,  estates,  and  interest  which  I  may 
have  at  the  time  of  my  decease  in  any  of  the  public  stocks  or  funds  of  Great  Britain 
and  Ireland,  and  the  dividend  or  dividends,  interest,  and  proceeds  then  due  from  the 
same,  and  all  arrears  thereof,  unto  the  Rev.  Thomas  Smith  and  the  Rev.  Alexander 
Cameron,  their  executors,  &c,  absolutely,  for  ever.  I  give  and  devise  all  those  my 
two  cottages,  messuages,  tenements,  &c.,  situate  at  Croydon  Common,  in  the  county 
of  Surrey,  unto  the  said  Thomas  Smith  and  Alexander  Cameron,  their  heirs  and 
assigns,  for  ever,  subject  nevertheless  to,  and  charged  with  the  payment  of,  501., 
which  I  hereby  give  and  bequeath  to  Simon  Lyster  of  Croydon,  to  be  paid  twelve 
calendar  mouths  after  my  decease.  1  also  give  and  devise  all  that  my  messuage  or 
tenement,  with  yard,  &c.,  situate  in  the  High  Street.  [877]  Croydon  aforesaid,  unto 
William  Bell  (the  defendant),  his  heirs,  &c,  for  ever  (subject  as  hereinafter  mentioned). 

1  also  give,  devise,  and  bequeath  all  my  household  goods  and  furniture,  plate,  linen, 
and  china,  and  all  other  my  moneys  and  securities  for  money,  and  all  the  rest,  residue 
and  remainder  of  my  estate,  property,  and  effects  whatsoever,  real  or  personal,  unto 
the  said  William  Bell,  his  heirs,  &c.  :  but  I  herein'  charge  and  subject  the  said 
messuages  and  premises,  and  the  said  residue  of  my  estate  respectively  devised  and 
bequeathed  to  the  said  William  Bell,  to  and  with  the  payment  of  my  just  debts, 
funeral,  and  testamentary  expenses.  And  I  hereby  nominate,  constitute,  and  appoint 
the  said  Thomas  Smith,  and  Alexander  Cameron,  and  William  Bell,  executors  of  this 
my  will,  &c.     Dated,  January  9th,  1824." 

This  will  was  executed  in  the  presence  of,  and  attested  by,  three  witnesses  ;  as  was 
also  the  codicil  referred  to  in  the  case,  and  which  was  as  follows:  — 

'•  This  is  a  codicil  to  my  before-written  will.  I  give  and  bequeath  all  and  singular 
my  messuages,  cottages,  and  hereditaments,  situate  at  Croydon  and  Croydon  Common 
aforesaid,  and  all  my  shares  and  interest  in  the  new  4  per  centum  annuities,  and  all 
other  my  real  and  personal  estate  whatsoever,  unto  William  Birdsell,  of  Berwick,  and 
John  Greenfield,  of  the  same  place,  and  their  heirs,  &c,  upon  trust  for  all  the  children 
of  my  body  who  shall  survive  me  and  attain  twenty-one  years  of  age,  and  their  heirs, 
&c,  as  tenants  in  common,  in  equal  shares,  and  to  apply  a  competent  part  of  the 
interest,  rents,  and  dividends,  for  the  maintenance,  during  their  minorities,  of  all  my 
ch  ildren  ;  and,  for  default  of  such  children,  or  failure  of  them,  in  trust  for  my  intended 
husband  George  Logan  and  his  assigns,  for  his  natural  life  :  and,  from  and  after  his 
decease,  in  trust  for  all  the  children  of  his  body  who  shall  survive  him  and  attain 
[8  78]  twenty-one  years  of  age,  and  their  heirs,  &c,  in  equal  shares,  as  tenants  in 
common,  and  to  apply  the  rents  and  interest  in  manner  aforesaid  for  the  maintenance 
and  education  of  them  during  their  minorities:  and,  for  default  or  failure  of  such 
ch  ildren  of  his  body,  in  trust  to  pay,  assign,  convey,  and  transfer  or  dispose  of  all  my 
said  real  ami  personal  estate  in  manner  as  the  same  is  given,  bequeathed,  devised, 
a  nd  directed  by  my  before-written  will.  Witness  my  hand,  this  24th  day  of 
O  ctober,  1824.  And  I  declare  this  to  be  an  appointment  under  the  two  deeds  of 
s  ettlement    of   my    real   and    personal    estate,  on  my  intended  marriage,  dated  the 

2  2nd  instant." 
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Talfourd,  Serjt.,  for  the  plaintiff  (a)1.  The  question  is,  whether  the  codicil  executed 
by  Isabel  Wight,  though  revoked  as  a  testamentary  disposition  by  her  subsequent 
marriage,  does  not  still  enure  as  a  valid  execution  of  the  power.  It  has  undoubtedly 
been  held  that  a  will  made  by  a  feme  sole  in  pursuance  of  an  antenuptial  agreement 
(not  under  seal)  by  which  it  was  stipulated  that  she  should  have  a  power  of  disposing 
of  her  property  by  will,  is  revoked  by  the  subsequent  marriage — Doe  d.  Hodsden  v. 
Staple  (2  T.  K.  684) ;  Hodsden  v.  Lloyd  (2  Bro.  C.  C.  534).  "When  that  case  was 
before  the  court  of  King's  Bench,  Lord  Kenyon  said  :  "  There  is  no  doubt  but  that 
the  will  of  a  woman,  made  before  coverture,  ceases  to  be  her  will  afterwards ;  because 
it  is  of  the  essence  of  a  will  that  it  should  be  valid  during  the  remainder  of  the 
devisor's  life.  Therefore,  generally  speaking,  the  will  of  a  feme  sole  ceases  to  have 
any  operation  after  she  becomes  covert.  But  it  is  equally  clear,  that,  where  an  estate 
is  [879]  limited  to  uses,  and  a  power  is  given  to  a  feme  covert,  before  marriage,  to 
declare  those  uses,  such  limitations  of  uses  may  take  effect :  and  this  is  the  rule  even 
in  a  court  of  law.  Then,  as  to  this  case  now  before  us  :  this  will,  quasi  a  will,  stand- 
ing unsupported,  would  certainly  have  no  effect :  but  it  has  been  agreed  that  it 
receives  support  from  the  instrument :  but  it  must  be  remembered  that  that  instrument 
is  no  deed ;  it  is  not  under  seal,  and  a  seal  is  essential  to  a  deed.  Therefore  it 
cannot  operate  as  a  covenant  to  stand  seised  to  uses."  Here,  however,  the  instrument 
is  executed  within  the  terms  of  the  power ;  and  it  is  under  seal.  [Maule  J.  There  is 
no  doubt  the  instrument  in  question  is  a  codicil.  To  bring  it  within  the  other 
alternative,  you  must  shew  it  to  be  a  deed  :  and,  to  constitute  a  valid  deed,  there  must 
be  a  delivery.]  The  objection  intended  to  be  presented  on  the  part  of  the  defendant, 
is,  that  the  power  could  not  be  exercised  by  Isabel  Wight  until  after  her  marriage. 
[Cresswell,  J.  Assuming  the  codicil  to  be  a  good  appointment  in  execution  of  the 
power,  from  what  time  would  it  take  effect !]  Immediately.  [Cresswell,  J.  Could  it 
so  operate?  The  trustee  is  to  hold  to  the  use  of  Isabel  Wight  and  her  heirs  until  the 
marriage.]  In  the  case  of  The  Countess  of  Sutherland  v.  Northmore  (a)2,  where  a  power 
was  given  by  a  settlement  to  a  married  woman,  in  case  of  the  death  of  her  husband  in 
her  life-time,  and  there  should  be  a  failure  of  issue  of  the  marriage  living  at  her  death, 
tochargethe  estate  with  a  sum  of  money,  and  she  executed  the  power  in  the  life-time 
of  her  husband,  and  afterwards  survived  him;  it  was  first  determined  by  the  court  of 
Bang's  Bench,  and  then  by  the  court  of  Chancery,  that  the  power  was  well  executed. 
That  case  is  [880]  cited  by  Sir  E.  Sugden  ( 1  Sugden  on  Powers,  6th  ed.  p.  347),  as  an 
authority,  "that,  where  a  power  is  authorised  to  be  executed  in  a  contingent  event, 
it  may  be  executed  before  the  happening  of  the  contingency."  The  same  doctrine  is 
laid  down  in  Dalby  v.  Pullen  (2  Bing.  144,  9  J.  B.  Moore,  300).  There,  a  testator 
devised  bis  estates  to  trustees,  for  the  use  of  his  daughter  for  life,  remainder  to  the 
use  of  her  son  in  fee;  but,  in  case  he  should  die  without  issue,  in  the  life-time  of  the 
daughter,  and  there  should  be  no  other  issue  of  her  body  then  Living,  then  to  the  use 
of  such  persons  as  she  should  by  deed  or  will  appoint;  and,  there  being  do  othei 
issue,  the  mother  and  son  executed  an  appointment  and  conveyance  to  A.  in  fee  :  and 
it  was  held  that  the  power  was  well  executed,  notwithstanding  the  execution  by  the 
mother  was  in  the  life  t inn- of  her  son.  And  this  principle  was  recognised  in  Da  d. 
Calkin  v.  Tumhinson  (li  M.  A'  Sel.  IGo) 

Channcll,  Serjt.,  contra.      The  power  has  not  been  well  executed.      It   is  not  denied, 

that,  taking  the  instrument  as  a  mere  codicil,  the  marriage  operated  a  revocati t 

it.  [Maule,  . I.  The  reason  why  marriage  operates  as  a  revocation  is,  thai  the  party 
Is  incapable  of  continuing  her  will.  Here  the  question  is,  whether  Isabel  Wighi  was 
not  capable,  notwithstanding  her  coverture,  of  continuing  her  will.]  The  limita- 
tion is,  to  the  use  of  the  settlor  and  her  heirs  until  the  intended  marriage  should  be 
had  and  solemnized ;  and,  from  and  immediately  after  the  solemnization  thereof,  to 
the  use  of  such  person  or  persons  as  she  should,  not  wit  bstanding  her  intended  or  any 
future  coverture,  and  whether  she  should  be  covert  or  sole,  at  any  time  or  times,  by 

au\-  deed  or  writing  under  seal,  or  by  her  will,  or  any  writing  in  the  nature  ,,t  oj 
purporting  to  be  her  will,  or  [881]  any   codicil   thereto,    limit,  direct,  Ac.,  the   same  ; 

and,  in  default  of,  and  until,  appointment,  gilt,  or  devise,  to  the  use  of  the  trustee,  his 

(a)1  The  case  was  argued  in  Trinity  term,  before  Tindal  C.  •!.,  and  ('oilman,  Maule, 
and  Cresswell,  JJ. 

(a)"  1  Dick.  56,  S.  C.  per  nom.  Sclater  v.  Travell,  '■<  Yin.  Abr.  ••Authority  (Q),"pl8. 
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heirs  and  assigns,  during  the  joint  lives  of  the  settlor  and  her  intended  husband  ;  and, 
from  and  after  the  decease  of  either  of  them,  to  the  use  of  the  settlor,  her  heirs  and 
assigns,  for  ever.  It  is  quite  clear  that  this  gave  Isabel  Wight  no  power  to  appoint, 
either  by  deed  or  will,  until  after  the  marriage  had  taken  place.  There  are  no  uses  to 
support  this  appointment,  even  if  it  had  been  by  deed.  The  power  is  conditional,  to 
be  exercised  only  in  the  event  of  the  marriage  taking  effect.  In  Doe  <l.  Hodsden  v. 
Staple,  Ashhurst,  J.,  says  (2  T.  R.  697) :  "  With  respect  to  the  general  question,  whether, 
when  a  feme  sole  has  made  a  will,  ami  afterwards  marries,  such  subsequent  marriage 
does  not  operate  as  a  revocation  of  the  will, — the  marriage  must  have  that  operation, 
because  a  will  supposes  a  disposing  power  at  the  time  in  the  person  making  it,  and 
that  it  shall  be  always  subject  to  his  control  :  but  that  is  not  the  case  with  a  woman 
after  coverture  ;  for,  when  she  enters  into  that  engagement,  she  gives  up  the  right  to 
her  own  property.  Then,  it  has  been  attempted  to  substantiate  the  will  by  connecting 
it  with  the  marriage  agreement :  but  I  think  it  cannot  be  so  connected  with  it  as. to 
give  it  any  effect;  for,  by  the  express  terms  of  the  agreement,  her  fortune  was  to  be 
settled  to  her  and  her  husband  jointly,  and  the  survivor  of  them,  'and,  if  she  survived 
her  husband,  then  the  whole  fortune  was  to  be  settled  to  her  own  use;'  from  whence 
the  defendant's  counsel  would  infer  a  power  in  the  marriage  agreement  to  make  a  will. 
Even  allowing  that  to  be  the  ease,  and  that,  in  planning  the  settlement,  estates  might 
have  been  conveyed  to  uses,  which  uses  would  have  been  subject  to  her  control  by 
way  of  appointment,  [882]  yet  that  agreement  clearly  refers  to  an  executory  act,  ami 
not  to  a  will  made  prior  to  the  marriage.  It  might  have  been  a  great  doubt  whether 
it  could  have  been  agreed  that  the  marriage  should  not  revoke  the  will,  even  if  there 
had  been  words  for  that  purpose,  because  it  would  lie  a  stipulation  in  direct  opposition 
to  a  positive  rule  of  law.''  Sir  E.  Sugden  (1  Sugden  on  Powers,  6th  edit.,  p.  349), 
cites  that  ease,  and  Hodsden  v.  Lloyd,  as  an  authority  for  the  position  that,  "where. 
previously  to  marriage,  an  agreement  is  made  generally  that  the  woman  may  dispose 
of  her  property,  she  cannot,  after  the  agreement,  and  before  the  marriage  make  a 
binding  will,  unless  expressly  authorised  so  to  do."  Sclaterv.  Travell  c&n  hardly  apply 
here  :  the  terms  of  the  power  in  that  ease  were  very  peculiar. 

Talfourd,  Serjt,  was  heard  in  reply. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  ease,  the  question,  as  agreed  by  the  parties,  is,  whether  the  codicil  executed 
by  Mrs.  Logan  on  the  24th  of  October,  1S25,  is  a  valid  execution  of  the  power  of 
appointment  contained  in  the  marriage-settlement  of  the  22nd  of  the  same  month  :  if 
it  be  a  valid  execution,  the  plaintiff  is  entitled  to  judgment ;  if  not,  the  defendant. 

The  settlement  in  question — after  reciting  an  intended  marriage  between  Isabel 
Wight  and  George  Logan,  and  that  Isabel  Wight  was  seised  in  fee  of  the  land  in 
question — conveys  the  land  to  Thomas  Gilchrist  and  his  heirs,  to  the  use  of  Isabel 
Wight  and  her  heirs,  till  the  solemnisation  of  the  marriage,  and,  from  and  immediately 
after  the  solemnisation  thereof,  to  the  use  of  such  person  or  persons,  for  such  estate  or 
estates,  [883]  interest  or  interests,  and  to  and  for  such  ends,  intents,  and  purposes, 
and  upon  such  trusts,  and  charged  and  chargeable  in  such  manner,  and  subject  to  such 
powers,  provisoes,  declarations,  and  agreements,  as  the  said  Isabel  Wight,  notwith- 
standing her  said  intended,  or  any  future,  coverture,  and  whether  she  shall  be  covert 
or  sole,  and  without  the  consent,  concurrence,  or  privity  of  her  husband,  or  with  such 
consent,  concurrence,  or  privity,  at  any  time  or  times,  and  from  time  to  time,  shall, 
in  and  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  her  sealed  and  delivered 
in  the  presence  of  and  attested  by  two  or  more  credible  witnesses,  or  in  and  by  her 
last  will  and  testament,  or  any  writing  in  the  nature  of  or  purporting  to  be  her  last 
will  and  testament,  or  in  any  codicil  or  codicils  thereto,  to  be  by  her  signed  and 
published  in  the  presence  of  and  attested  by  three  or  more  credible  witnesses,  limit, 
direct,  or  appoint,  or  give  or  devise  the  same ;  and  for  want  and  in  default  of,  and 
until,  such  limitation,  direction,  or  appointment,  gift,  or  devise,  shall  be  effectually 
made  ;  and,  in  case  any  such  shall  be  made,  then  subject  thereto  ;  and,  when  and  so 
often  as  the  estates  or  interest  thereby  limited  or  created  shall  respectively  cease  and 
determine,  to  the  use  of  the  said  Thomas  Gilchrist,  his  heirs  and  assigns,  for  and 
during  the  joint  natural  lives  of  the  said  Isabel  Wight  and  George  Logan — in  trust 
from  time  to  time  to  pay  the  rents,  issues,  and  profits  (in  the  usual  form),  to  her 
separate  use;  and,  from  and  immediately  after  the  decease  of  either  of  them  the  said 


1  C.  B.  884.  LOGAN    V.BELL  791 

[sabal  Wight  and  George  Logan,  to  use  of  the  said   Isabel  Wight,  her  heirs  and 
assigns,  for  ever. 

On  the  20tk  of  October  the  marriage  took  place;  and,  on  the  24th,  two  das 
before  the  marriage,  and  two  days  after  the  settlement,  Isabel  'Wight  made  a  codicil, 
under  seal,  and  signed  and  published  it  in  the  presence  of  three  credible  witnesses, 
I  iy  whom  it  was  [884]  duly  attested.  That  codicil  is  in  the  following  terms  : — [His 
lordship  read  the  codicil.] 

Sume  questions  were  adverted  to  in  the  course  of  the  argument,  which  may  be 
very  shortly  disposed  of.  It  is  no  objection  to  a  power,  that  the  party  exercising  it 
has  i  fee,  or  other  interest  in  the  land.  This  is  clear  from  many  cases  ;  as,  Sir  Edward 
Olere's  case  (6  Co.  Rep.  17  b.),  Mammdrell  v.  Mawndrell  (10  Yes.  216),  and  other  cases 
there  cited.  Xor  is  there  any  weight  in  the  objection,  that  the  execution  of  the 
power  was  to  operate  after  an  event  (the  marriage)  which  was  contingent  at  the  time 
the  power  was  executed  :  see  the  cases  of  Dally  v.  Pullen  (2  Bingh.  144,  9  J.  B.  Moore, 
:300),  and  Sclater  v.  Travell,  Vinci's  Abridgment  (title  "Authority,"  p.  427,  pi.  8), 
which  shew  that  a  power  may  be  effectually  exercised,  though  at  the  time  of  its 
exercise  it  is  uncertain  whether  the  event  on  which  alone  it  could  take  effect,  will 
ever  happen.  Nor  is  there  any  doubt,  that,  supposing  the  power  in  the  settlement 
to  extend  to  a  codicil  made  after  the  settlement  and  before  the  marriage,  the  appoint- 
ment by  the  codicil  was  not  revoked  by  the  marriage,  according  to  the  language  of  Lord 
Kciivon  in  Doe  </.  Hodsden  v.  Staple  (2  T.  R.  684),  where,  after  stating,  that,  generally 
speaking,  "  the  will  of  a  feme  sole  ceases  to  have  any  operation  after  she  becomes 
covert,"  he  adds,  "but  it  is  equally  clear  that,  where  an  estate  is  limited  to  uses,  and 
a  power  is  given  to  a  feme  covert,  before  marriage,  to  declare  those  uses,  such  limita- 
tions of  uses  may  take  effect  ;  and  this  is  the  rule  even  in  a  court  of  law."  And  the 
exception  in  the  act  of  7  W.  4  &  1  Vict.  c.  26',  s.  18,  which  excepts  (from  the  enact- 
ment making  marriage  a  revocation)  a  will  made  by  a  woman  under  a  power  of 
appointment,  when  the  estate  would  not  in  default  of  [885]  appointment  pass  to  her 
heir  or  next  of  kin,  Ave,  assumes,  that,  before  the  act,  a  will  of  a  woman  miller  a 
power  of  appointment  would  not  be  revoked  by  her  subsequent  marriage. 

There  seems,  therefore,  to  be  no  doubt  that  a  power  to  appoint  by  a  codicil  made 
before  marriage,  may,  by  proper  words,  lawfully  be  conferred,  and  may,  if  duly 
exercised,  lake  effect  notwithstanding  the  subsequent  marriage.  Nor  is  there  any 
doubt,  that,  if  Isabel  Wight  had  such  a  power,  it  was  effectually  exercised  In'  the 
codicil,  which  expressly  refers  to  the  power,  and  is  in  all  respects  strictly  within  its 
terms,  if  it  he  so  with  respect  to  the  time  of  its  execution. 

The  question,  therefore,  is,  whether  the  power  given  in  the  settlement  did  authorise 
an  appointment  before  marriage. 

The  language  of •  the  clause  conferring  the  power  is  full  and  precise,  and  it  relates 
to  the  time  when,  the  circumstances  under  which,  anil  the  form  and  mode  by  which, 
it  may  be  exercised.  Tie-  words  as  to  time  are,  "as  she  the  said  Isabel  Wight  shall 
at  any  time  or  time,-,  and  from  time  to  time."  These  words  in  their  ordinary 
comprehend  all  future  time,  and,  therefore  the  time  between  the  settlement  and  the 
marriage.  The  words  relating  to  the  circum  I  mces  under  which  the  power  may  be 
executed,  are — " notwithstanding  her  said  intended    or  any  future  coverture,  and 

whether  she  shall  lie  covert   or  sole,  and  without   t h mi,  concurrence,  or  privit v 

of  her  husband,  or  with  such  consent,  concurrence,  or  privity."    These  words  are  all 

enabling,  none  of  them  restrictive :  and,  as  the  language  respecting  bim iprehends 

all  future  1 1 ,  i  h.ii  re- pcei  ing  circum  bances ipri  e    all  the  circumstances  in  which 

a  woman  not  under  a  natural  incapacity  can  be  placed.  There  is  nothing,  therefore, 
in  this  p.ui  of  t he  clause  which  restrains  the  generality  of  the  words  ivlat  [886]  ing  to 
time.     But,  further,  the  nature  of  the  uses  which  Isabel   Wight  is  to  have  the  power 

of  limiting,  makes    il    necessary,    i der   to   the    full    and    complete   operation    of   tilt' 

power  as  to  all  that  was  intended  to  be  within  it,  thai   h cecution  before  marriage 

should  be  operative.  Those  uses  are  by  the  terms  of  the  settlement  to  commence 
"from  and  Immediately  after  the  solemnisation  of  the  marriage."     She  was,  by  those 

express  terms,  if  she  should  lliink    fit,  enabled  I"  make   an   appoinluienl    to   commence 

from,  and  immediately  after,  the  marriage.  Now,  i  his  could  not  strict  Iy  and  completely 
lie  performed  by  an  execution  after  the  marriage,  which  would  opei  ite  onlj  From  the 
time  of  its  execution  (the  use  between  the  marriage  and  the  execution  of  the  power 
being  limited  to  the  release  to  uses) ;  so  that  any  execution  after  marriage  must  hive 


792  STEADMAN   V.  DUHAMEL  1  C.  B.  887. 

some  part,  however  small,  of  the  uses,  to  which  the  power  was  clearly  intended  to 
extend,  unacted  upon. 

With  regard  to  the  terms  of  that  part  of  the  clause  conferring  the  power  which 
relates  to  the  mode  and  form  in  which  it  is  to  be  exercised,  though  they  are  not  (if 
somewhat  loosely  construed)  inconsistent  with  the  construction  which  would  confine 
the  execution  to  the  time  which  follows  the  marriage,  it  will  be  found  that  the  other 
construction  is  more  consonant  to  their  full  and  exact  meaning.  Those  words  which 
give  the  power  to  "  give  and  devise  by  will  or  codicil "  (as  distinguished  from  a  power 
to  appoint  by  a  writing  in  the  nature  of  a  will  or  codicil,)  made  by  Isabel  Wight, 
would  be  useless,  unless  for  the  purpose  of  a  will  or  codicil  made  before  her  first 
marriage,  or  after  that  and  before  any  future  marriage,  and  preventing  such  will  from 
being  revoked  by  marriage.  The  words  themselves  are  for  that  purpose  most 
appropriate,  and  the  purpose  is  a  reasonable  and  probable  one,  the  effect  of  these  words 
(in  combination  with  those  which  enable  her  to  appoint  [887]  during  coverture)  being, 
to  prevent  any  coverture  from  affecting,  in  any  way,  any  disposition  of  the  land  by 
will,  and  saving  the  necessity  of  renewing,  after  coverture,  any  disposition  made  while 
sole,  which  she  might  not  desire  to  alter :  indeed,  to  suppose  that  the  word  sole  was 
introduced  for  the  purpose  only  of  protecting  a  will  made  during  widowhood,  would 
be  to  take  away  its  effect  in  a  case  to  which  it  naturally  applies,  which  was  in  the 
immediate  contemplation  of  the  parties,  and  sure  to  happen  if  the  marriage  took  place 
at  all,  and  to  apply  it  exclusively  to  a  remote  event,  depending  on  the  double  con- 
tingency of  her  surviving  her  husband  and  marrying  again. 

We  think,  therefore,  that  the  intention  of  the  settlement  was,  to  confer  a  power  to 
appoint  before  as  well  as  after  the  marriage,  and  that  that  intention  was  effectually 
expressed. 

The  case  of  Hoihden  v.  Lhyd  (2  Bro.  C.  C.  534)  was  relied  upon  for  the  defendant. 
In  that  case,  an  agreement,  not  under  seal,  was  made  before  the  marriage,  by  which 
it  was  agreed  that  the  wife's  fortune  should,  "  if  she  happened  to  die  first,  be  at  her 
own  disposal : "  and  both  parties  agreed  that  proper  settlement  deeds  to  the  effect  and 
purport  of  the  agreement,  should  be  prepared  between  them.  On  the  same  day,  after 
the  agreement,  and  before  the  marriage,  Catherine  Culver,  the  intended  wife,  made 
her  will,  and  thereby  gave  the  interest  of  all  her  fortune  to  her  husband,  for  life.  The 
Lord  Chancellor  held  that  the  will  was  revoked  by  the  marriage.  The  distinctions 
between  that  case  and  the  present  are  many  and  obvious  :  the  agreement  was  not 
under  seal ;  there  was  no  person  seised  to  any  use ;  no  express  mention  of  any  power, 
or  when  or  how  it  was  to  be  exercised.  In  order  to  support  the  will  as  an  execution 
[888]  of  a  power,  it  would  have  been  necessary  to  construe  the  words  "if  the  said 
Catherine  shall  happen  to  die  first,  then  the  aforesaid  fortune  to  be  at  her  own  dis- 
posal," as  conferring  an  equitable  power  of  appointment  by  will  made  before  marriage. 
The  Lord  Chancellor  did  not  so  construe  them ;  but  considered  that  they  conferred  a 
power  only  to  make  a  will  after  marriage  :  and  there  seems  no  reason  to  doubt  the 
correctness  of  that  construction  ;  but  it  is  evident  that  the  words  so  construed  in  that 
case,  differ  so  widely  from  the  terms  of  the  settlement  in  the  present  case,  by  which  a 
power  defined  by  express  words,  as  to  time,  circumstances,  and  mode  of  execution,  is 
conferred,  that  the  construction  of  the  one  has  no  bearing  upon  that  of  the  other. 

On  the  whole,  therefore,  we  are  of  opinion  that  judgment  must  be  given  for  the 
plaintiff'. 

Judgment  for  the  plaintiff'. 

Steapman  v.  Duhamel.     July  2,  1845. 

[S.  C.  14  L.  J.  C.  P.  270.] 

In  an  action  by  an  indorsee  against  the  acceptor  of  a  bill,  which  upon  the  face  of  it 
purported  to  be  a  foreign  bill : — Held,  that  the  defendant  was  not  estopped  from 
shewing,  that,  though  dated  abroad,  the  bill  was  in  fact  drawn  in  London  ;  although 
it  was  proved  that  this  was  done  at  his  express  request,  and  that  the  plaintiff',  who 
took  the  bill  for  value,  was  not  cognisant  of  the  circumstances. 

Assumpsit  by  an  indorsee  against  the  acceptor  of  a  bill  of  exchange  for  581.  8s., 
drawn  by  one  Guichard  on  the  10th  of  October,  1843,  payable  in  London  three  months 
after  date.     There  was  also  a  count  upon  an  account  stated. 
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Pleas — to  the  first  count,  non-acceptance,  non-indorsement,  and  want  of  considera- 
tion— to  the  second  count,  non  assumpsit. 

At  the  trial  before  Lord  Denman,  0.  J.,  at  the  last  [889]  assizes  at  Hertford,  it 
appeared  that  the  bill,  which  was  unstamped,  and  written  in  the  French  language, 
though  dated  at  Vichy,  a  town  in  France,  was  in  fact  drawn  in  London. 

It  was  thereupon  objected,  on  the  part  of  the  defendant,  that  the  bill  was  an  inland 
bill,  and  therefore  not  producible  in  evidence  for  want  of  a  stamp ;  and  Kearney  v.  King 
(■1  B.  &  Aid.  301,  1  Ghitt.  Rep.  28),  and  Armani  v.  Castriqw  (13  M.  .V-  W.  443), 
were  cited. 

It  being  shewn,  however,  that  the  bill  was  drawn  in  the  form  in  which  it  appeared, 
at  the  express  request  of  the  defendant,  and  that  the  plaintiff  was  a  holder  for  value, 
and  without  notice  that  the  bill  was  other  than  what  upon  the  face  of  it  it  purported 
to  be,  his  lordship  overruled  the  objection,  reserving  leave  to  the  defendant  to  move 
to  enter  a  nonsuit  if  the  court  should  be  of  opinion  that  the  defendant  was  not  estopped 
from  raising  the  point. 

A  verdict  having  been  found  for  the  plaintiff  for  the  amount  of  the  bill,  Channell, 
Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  to  enter  a  nonsuit ;  against  which 

Byles,  Serjt.,  in  Trinity  term,  shewed  cause  (r).  It  is  conceded  that  the  bill  in 
question,  if  proved  to  have  been  drawn  in  this  country,  would  require  a  stamp.  But 
it  is  submitted  that  the  defendant  is  estopped,  by  what  appeared  at  the  trial,  from 
availing  himself  of  that  ground  of  defence.  Having  allowed  the  bill  to  go  into  circula- 
tion as  a  foreign  bill,  it  would  be  unjust  to  permit  him  to  set  up  his  own  fraud  to 
defeat  an  innocent  indorsee,  who  received  it  for  value,  and  without  notice  of  the 
irregularity.  Allegans  suam  turpitudinem  non  est  audiendus  (4  Inst.  279).  In 
Jordaine  v.  LaMmoke  (7  T.  R.  601),  where  [890]  evidence  was  offered  on  the  part  of 
the  defendant  to  shew  that  a  bill  which  purported  upon  the  face  of  it  to  have  been 
drawn  at  Hamburgh,  was  in  fact  drawn  in  London,  it  was  held  by  Lord  Kenyon,  and 
by  <lrose  and  Lawrence,  JJ.,  against  the  opinion  of  Ashhurst,  J.,  that  such  evidence 
was  admissible  :  but  there  was  no  evidence  there,  as  here,  to  shew  that  the  acceptor 
was  cognizant  of  the  facts,  or  a  party  to  any  fraud.  The  general  rule  of  law  is  well 
laid  down  by  Lord  Denman,  C.  J.,  in  Pickard  v.  Sears  (6  Ad.  &  E.  469,  2  Nev.  &  P. 
488):  "The  rule  of  law,"  observes  his  lordship,  "  is  clear,  that,  where  one,  by  his 
words  or  conduct,  wilfully  causes  another  to  believe  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief  so  as  to  alter  his  own  previous  position, 
the  former  is  concluded  from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time."  In  Gregg  v.  WelU  (10  Ad.  &  E.  90,  2  Per.  &  1 ».  296), 
the  same  learned  judge,  referring  to  Pickard  \ .  Sears,  says  :  "  The  principle  of  that  case 
may  be  stated  even  more  broadly  than  it  is  there  laid  down.  A  party  who  negligently 
or  culpably  stands  by  and  allows  another  to  contract  on  the  faith  and  understanding 
of  a  fact  which  he  can  contradict,  cannot  afterwards  dispute  that  fact  in  an  action 
against  the  person  whom  he  has  himself  assisted  in  deceiving."  In  Pitt  v.  Chappefow 
(X  M.  >V-  \V.  616),  the  same  principle  was  acted  upon  by  the  court  of  Exchequer,  who 
held  the  defendant  to  be  estopped  by  his  acceptance  of  a  bill  payable  to  B.'s  order, 
from  saying  that  B.  was  incapable  of  transferring  the  bill  by  indorsement.  Sir  E. 
Sugden,  in  his  Law  of  Vendors  and  Purchasers  (10th  edit.  vol.  iii.  p.  428),  says:  "If 
a  person  having  a  right  to  an  estate  permit  or  encourage  a  purchaser  to  buy  it  of 
another,  the  purchaser  [891]  shall  hold  it  against  fche  person  who  lias  the  right,  although 
covert,  or  underage."  And  in  Taylor  \.  Croker  (4  Esp.  N.  P.  0.  187),  it  was  held  to 
be  no  defence,  in  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange, 
that  the  drawers,  who  had  drawn  the  bill  payable  to  themselves,  and  indorsed  it, 
were  infants  when  the  bill  was  drawn.  [Tindal,  C.  J.,  referred  to  Drayton  \.  Dak 
(-'  B.  &C.  293,  3  D.  &  I;.  534).]  The  interest  of  the  revenue  requires  thai  this 
objection  should  not  be  allowed  to  prevail.  Abraham  v.  Du  Bois(4  Campb.  269),  and 
Bird  v.  Moreaii  (2  Can-.  &  P.  376)  were  also  cited. 

Channel!,  Serjt.,  in  support  of  bis  rule.     This  is  to  all  intents  and  purposes  an 

English    bill;  arid   the   fact  of   its   having  1 n   drawn   as  it  was  at    the  request   of  the 

defendant,   does   not  preclude    him    from    taking    the   objection.       N isideratioii    ot 

estoppel  as  between  the  parties  can  have  any  weight  where  tin-  rights  of  the  revenue 

(c)  The  judges  present  at  the  argument  were,  Tindal,  ( '.  .1.,  and  Coll  man.  Maule, 
and  Cresswell,  JJ. 
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intervene.  In  Field  v.  Woods  (7  Ad.  &  E.  114,  2  Nev.  &  P.  117),  it  was  held  that 
a  post-dated  cheque,  being  unstamped,  coidd  not  be  given  in  evidence.  There,  the 
defendant  was  clearly  setting  up  his  own  fraud  as  a  defence  to  the  action,  against 
a  bona  tide  holder  for  value.  That  case,  undoubtedly,  was  not  argued  upon  the  point 
that  is  here  suggested.  [Maule,  J.,  referred  to  Jill  Ham*  v.  Jarreti  (5  B.  &  Ad.  32), 
where  it  was  held,  that,  although,  by  sect.  12  of  the  stamp  act,  55  G.  3,  c.  184,  if 
a  bill  purporting  to  be  payable  at  two  months  from  a  certain  time,  be  issued  before 
the  commencement  of  that  period,  without  payment  of  a  proportionate  duty,  the 
maker  is  liable  to  a  penalty  ;  yet  a  bill  so  post-dated,  and  bearing  the  inferior  stamp, 
corresponding  with  the  purport  of  the  bill,  [892]  is  admissible  in  evidence,  being,  on 
the  face  of  it,  conformable  to  the  schedule.] 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  a  verdict  was  found  for  the  plaintiff  for  581.  8s.,  with  leave  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 

The  action  was  brought  upon  a  bill  of  exchange  drawn  by  one  Guichard,  in  London, 
upon  the  defendant,  who  was  also  living  in  London,  and  who  accepted  it  there ;  but 
it  was  dated  at  Vichy,  a  town  in  France,  and  appeared  therefore  upon  the  face  of  it 
to  be  a  foreign  bill  of  exchange.  This  date  had  been  put  to  it  at  the  request  of  the 
defendant  :  and  the  plaintiff  was  an  indorsee  for  value,  without  notice  that  the  bill  had 
been  drawn  in  England  ;  and  the  only  point  argued  before  us  has  been,  whether,  the 
lull  being  in  the  hands  of  an  innocent  indorsee  for  value,  the  defendant  was  estopped 
or  not  from  setting  up  as  a  defence  that  it  was  an  inland  bill,  and  therefore  not  pro- 
ducible in  evidence  for  want  of  a  stamp. 

The  objection  is,  strictly  and  properly,  an  objection  to  be  made  by  the  court, 
whenever  it  appears  to  them,  upon  the  trial,  that  an  instrument  has  not  been  properly 
stamped  ;  for,  the  statute  31  G.  3,  c.  25,  s.  19,  enacts  that  no  bill  or  note  liable  to  the 
duty  in  that  act  shall  be  pleaded  or  given  in  evidence  in  any  court,  or  admitted  in  any 
court  to  be  good,  useful,  or  available  in  law  or  equity,  unless  stamped ;  which  pro- 
vision is  incorporated  in  the  later  acts.  The  doctrine  of  estoppel  of  the  party  is  not, 
therefore,  in  strictness,  applicable  to  the  case.  And,  as  in  the  case  of  Field  v.  Woods 
(7  Ad.  &  E.  114,  2  Nev.  &  P.  117),  [893]  it  was  assumed  by  the  court,  that,  in  an 
action  against  the  maker  of  a  banker's  cheque,  by  a  person  who  became  the  lawful 
bearer,  it  was  competent  for  the  defendant  to  avail  himself  of  the  objection  that  the 
draft  was  post-dated,  and  therefore  could  not  be  read  in  evidence  without  a  stamp, 
we  are  unable  to  see  any  ground,  either  upon  principle  or  authority,  upon  which  the 
defendant  is  prevented  from  taking  the  objection,  or  the  court  from  giving  effect  to  it. 

We  therefore  think  the  rule  for  entering  a  nonsuit  should  be  made  absolute. 

Rule  absolute  (a). 

Wright  v.  Tallis  and  Another.     July  2,  1845. 

[S.  C.  14  L.  J.  C.  P.  283  ;  9  Jur.  946.] 

In  case  for  infringement  of  copyright  of  a  book  intitled  "Evening  Devotions,  &c.,  from 
the  German  of  C.  C.  Sturm,"  the  defendants  pleaded,  that  Sturm  had  written 
religious  works  in  the  German  language,  which  had  been  translated  into  English, 
and  were  much  valued  ;  that  the  plaintiff  employed  one  H.  to  write  the  book  men- 
tioned in  the  declaration,  and,  with  intent  to  defraud  and  deceive  the  public,  and 
to  make  them  believe  that  the  book  was  a  translation  of  an  original  book  written 
by  Sturm,  fraudulently  published  it  as  and  for  a  translation  of  an  original  work- 
written  in  German  by  Sturm  ;  and  that  he  published  with  the  book  a  false  and 
fraudulent  preface,  the  object  of  which  was,  to  induce  the  public  to  believe  that  the 
work  was  really  a  translation  of  a  work  written  by  Sturm  : — Held,  on  general 
demurrer,  that  the  matters  stated  in  the  plea  were  sufficient  to  negative  the  existence 
of  a  valid  copyright  in  the  plaintiffs,  and  consequently  to  preclude  him  from  main- 
taining any  action  for  piracy. 

Case,  for  infringement  of  a  copyright. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  committing  of  the 

(a)  Vide  Smart  v.  Nokes,  6  Mann.  &  Gr.  911,  7  Scott,  N.  E.  786. 
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grievances  by  the  defendants  therein-after  next  mentioned,  there  was  a  subsisting  copy- 
right in  a  certain  book  entitled,  "Evening  1  devotions  ;  or,  The  Worship  of  God  in  Spirit 
and  in  Truth,  for  every  day  in  the  year,  from  the  ( in-mail  of  [894]  C.  C.  Sturm,  author 
of  tli  3  Morning  Devotions  ;"  and  that  the  plaintiff  was  then  the  proprietor  of  such  copy- 
right, anil  had  printed  and  published  for  sale  divers,  to  wit,  L'0,000  copies  of  the 
book,  to  his  great  profit  and  advantage  :  that,  after  he  became  and  whilst  he  continued 
to  be  the  proprietor  of  the  copyright  of  such  book,  to  wit,  on  the  1st  of  May,  1844, 
divers,  to  wit,  100,000  copies  of  the  said  book  had  been,  in  a  part  of  the  British 
dominions,  to  wit,  in  England,  unlawfully  printed  without  the  consent  in  writing  of 
the  plaintiff',  so  then  being  the  proprietor  of  the  said  copyright,  contrary  to  the  statute 
in  such  case  made  and  provided — of  which  the  defendants,  at  the  time  of  the  com- 
mitting of  the  grievance  therein-after  next  mentioned,  had  notice,  and  well  knew: 
yet  the  defendants,  well  knowing  the  premises,  but  contriving,  and  wrongfully  and 
injuriously  intending,  to  injure  the  plaintiff',  and  to  deprive  him  of  the  profits, 
emoluments,  and  advantages  which  he  might,  and  otherwise  would,  have  derived  and 
acquired  from  his  said  book,  and  also  to  deprive  him  of  the  benefit  of  his  said  copyright 
therein,  theretofore,  and  after  the  passing  of  the  said  statute,  to  wit,  on  the  1st  of 
•luly,  1844,  and  on  divers  other  days  and  times  between  that  day  and  the  commence- 
ment of  the  suit,  wrongfully  and  injuriously,  and  without  the  consent  in  writing  of 
t lie  plaintiff,  so  then  being  the  proprietor  of  the  copyright  of  and  in  the  said  book, 
first  had  and  obtained,  published  in  a  part  of  the  British  dominions,  to  wit,  in  England, 
divers,  to  wit,  50,000  of  the  said  copies  of  the  said  book,  which  had  been  so  unlawfully 
printed,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided;  and 
thereby  the  plaintiff  had  been  hindered  and  prevented  from  selling  divers,  to  wit, 
50,000  copies  of  his  said  book,  and  his  copyright  therein  had  been  greatly  injured 
and  damnified. 

Fourth  plea — that,  before  the  writing,  composing,  [895]  and  publishing  of  the  said 
book  in  the  declaration  mentioned,  one  Christopher  Christian  Sturm,  a  foreigner,  to 
wit,  a  German,  had  written  and  published  in  the  German  language,  divers  books  on 
religious  subjects,  and  had  thereby  obtained  great  celebrity  as  an  author,  and  divers 
of  the  said  books  had  been  translated  into  the  English  language,  and  had  been  and 
were  much  valued  ami  esteemed  by  the  liege  subjects  of  the  Queen  in  this  realm  ;  that 
the  plaintiff,  well  knowing  the  premises,  employed  a  certain  person,  to  wit,  one  Robert 
lluish,  to  compose  and  write  the  book  in  the  declaration  mentioned,  and  the  plaintiti 
also  first  published  the  said  book  ;  that  the  plaintiff,  wrongfully  and  injuriously 
intending  to  defraud  and  deceive  the  public,  to  wit,  the  liege  subjects  of  the  Queen, 
and  to  cause  the  said  subjects  to  believe  that  the  said  book  was  the  translation  of  an 
original  book  written  by  the  said  C.  C.  Sturm,  and  to  cause  the  said  liege  subjects  to 
purchase  copies  of  the  said  book  of  and  from  the  plaintiti',  and  to  pay  divers  large  sums 
of  money  to  the  plaintiti' for  such  copies,  under  the  belief  that  they  were  purchasing 
translations  of  an  original  work  of  the  said  C.  C.  Sturm,  and  wrongfully  and  injuriously 
intending  to  obtain  great  profits  by  means  of  the  false  pretences  and  deceit  therein- 
after mentioned,  before  the  committing  of  the  said  grievances  by  the  defendant,  to 
wit,  on  the  1st  of  January,  1843,  falsely,  fraudulently,  and  deceitfully  caused  the  said 
Robert  lluish  to  compose  and  write  the  said  book  in  the  declaration  mentioned  Eoi 

the  plaintiff,  and  then  falsely,  fraudulently,  and  deceitfully  published  the  said  I k  to 

the  public,  to  wit,  to  the  liege  subjects  of  the  Queen,  as  and  for  a  translation  by  the 
said  Robert  lluish  of  an  original  work  written  in  the  German  language  by  the  said 
C.  C.  Sturm,  and  then  falsely,  fraudulently,  and  deceitfully  caused  to  be  printed  upon 
and  published  with  all  and  every  the  copies  of  the  said  hook  the  following  false, 
fraudulent,  [896] and  deceitful  title  page  of  and  to  such  book,  thai  is  to  say  "  Evening 
I  levotions  ;  or,  the  Worship  of  God  in  Spirit  and  in  Truth,  for  every  day  in  the  yeai  ; 
from  the  German  of  ('.  C.Sturm  (meaning  the  said  Christopher  Christian  Sturm), 
author  of  the    Morning    I  levotions  ;    by   Rooerl    lluish,  Esq.,  I''.    L.  A.  and  H.  Soc." 

and  also  then  falsely,  fraudulently,  and  deceitfully  caused  to  be  printed  upon  and 
published  with  all  and  every  the  said  copies  of  the  said  book  the  following  false, 

fraudulent,    and     deceitful    preface    of    and     to    Such     book,    that     is    to    Bay      "The 

unprecedented  patronage  which  the  Morning  Devotions,  and  the  Contemplations 
on  the  Sufferings  of  Christ,  by  Sturm  (meaning  the  said  Christopher  Christian 
Sturm),  have  deservedly  received  from  everj  class  of  readers,  and  their  consequent 

incorporation    with     the    standard     literature    of    1 1 1 i ^     country,     has    operated     as    a 
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flattering  encouragement  to  the  publisher  of  the  above-mentioned  works,  to  present 
to  the  public  a  translation  of  the  Evening  Devotions  for  every  day  in  the  year 
(meaning  the  said  book  in  the  declaration  mentioned),  by  the  same  inspired  writer. 
To  descant  upon  the  merits  of  Sturm  (meaning  the  said  Christopher  Christian 
Sturm)  as  a  pious  and  moral  author,  would,  with  the  knowledge  which  we  now 
possess  of  his  works,  be  superfluous.  It  will,  therefore,  be  merely  necessary  to 
state,  that,  in  the  Evening  Devotions,  will  be  found  the  same  tone  of  holy  and 
pious  feeling,  the  same  purity  and  delicacy  of  thought,  and  the  same  unalterable 
love  of  the  beauties  and  excellencies  of  the  christian  religion,  by  which  all  his  other 
writings  are  so  eminently  distinguished.  With  the  Evening  Devotions,  the  entire 
works  of  Sturm  (meaning  the  said  Christopher  Christian  Sturm),  with  the  exception 
of  his  Sermons,  may  be  said  to  be  incorporated  with  our  national  literature  ;  and  it 
may  be  confidently  affirmed  that  they  will  tend,  in  a  great  degree,  to  enhance  the 
[897]  good  opinion  which  the  British  public  have  already  expressed  of  his  works.  It 
may,  however,  be  necessary  to  state,  in  order  to  obviate  any  mistake,  which  might 
very  naturally  arise  regarding  the  different  works  of  Sturm,  that  the  Evening  Devotions, 
and  the  Evening  Reflections,  are  two  distinct  works  ;  the  former  being  a  practical 
exposition  of  the  duties  of  Christianity,  embracing  those  subjects  which  could  not  be 
discussed  within  the  Morning  Devotions  ;  whilst  the  latter  is  confined  to  the  con- 
templation of  the  works  of  God  as  a  guide  to  the  knowledge  of  Natural  History  " — 
and  then,  and  before  and  at  the  time  of  publishing  the  said  book,  and  before  the 
committing  of  the  said  grievances,  to  wit,  on  the  day  and  year  last  aforesaid,  falsely, 
fraudulently,  and  deceitfully  stated  and  represented  to  the  public,  to  wit,  to  the  said 
liege  subjects  of  the  Queen,  and  to  all  and  every  of  the  said  subjects  who  then 
purchased  copies  of  the  said  book,  to  wit,  to  5000  of  those  subjects,  who  then 
purchased  the  same,  that  the  said  book  was  a  translation  by  the  said  Robert  Huish 
of  an  original  work  written  in  the  German  language  by  the  said  Christopher  Christian 
Sturm  ;  whereas,  in  truth  and  in  fact,  the  said  book  was  not  a  translation  by  the  said 
Robert  Huish  of  an  original  work  written  in  the  German  language  by  the  said 
Christopher  Christian  Sturm,  nor  was  the  same  a  translation  of  any  work  of  the  said 
Christopher  Christian  Sturm,  nor  had  nor  did  the  said  Christopher  Christian  Sturm 
composed  or  written  any  such  book  as  in  the  declaration  and  in  the  said  false,  fraudu- 
lent, and  deceitful  representations  and  statements  mentioned  and  referred  to  :  and 
whereas,  in  truth  and  in  fact,  the  said  book  in  the  declaration  mentioned  was  wholly 
composed  and  written  in  the  English  language  by  the  said  Robert  Huish,  as  the 
composer  and  author  thereof,  and  there  never  was  any  original  work  of  the  said 
Christopher  Christian  Sturm,  or  of  any  foreign  author,  [898]  of  which  it  was  or 
could  be  a  translation,  as  he,  the  plaintiff,  at  the  time  of  his  causing  the  said 
Robert  Huish  to  compose  and  write  the  said  book,  and  of  his  said  publishing  the 
same  book,  and  of  his  causing  the  said  title-page  and  preface  to  be  printed  and 
published,  and  of  his  making  the  said  false,  fraudulent,  and  deceitful  statements  and 
representations,  well  knew ;  and  that,  by  means  of  the  said  deceit  and  the  said  false 
pretences  and  representations,  the  plaintiff  had  made  divers  large  and  unlawful  profits, 
to  wit,  to  the  amount  of  10001.,  by  the  sale  of  the  said  book  to  divers,  to  wit,  5000  of 
the  said  liege  subjects,  and  would  thereafter  by  those  means  make  other  large  and 
unlawful  profits,  by  other  sales  of  the  said  book,  to  others  of  the  said  lieges,  if  the 
supposed  copyright  in  the  declaration  mentioned  was  and  is  a  subsisting  copyright, 
to  the  great  injury  and  scandal  of  Her  Majesty's  liege  subjects,  and  to  the  detriment 
of  true  religion,  and  of  the  public  morals — verification. 

To  this  plea  the  plaintiff  demurred  generally  :  and  the  defendant  joined  in 
demurrer  (a). 

Sir  T.  Wilde,  Serjt.  (with  whom  was  Barstow),  in  support  of  the  demurrer  (li). 

(a)  The  points  marked  for  argument  were  as  follows  : — 

For  the  plaintiff — "  that,  notwithstanding  the  matter  in  the  plea  alleged,  he  had 
a  sufficient  copyright  in  the  publication  in  question  to  enable  him  to  maintain  the 
action."' 

For  the  defendant — "  that  in  consequence  of  the  facts  stated  in  the  plea,  there 
was  no  copyright  in  the  publication  in  question  to  entitle  the  plaintiff  to  maintain  the 
action." 

(b)  The  case  was  argued  in  Trinity  term,  before  Tindal,  C.  J.,  and  Coltman,  Maule, 
and  Cresswell,  JJ. 
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The  question  is  one  of  great  public  importance.  The  nature  and  character  of  the 
work,  as  described  in  the  declaration  and  in  the  plea,  are  such  as  to  shew  that  the 
publication  of  it  is  highly  beneficial.  Its  object  is  the  advancement  of  religion  and 
morality  ;  and,  though  possibly  the  purchasers  may  be  induced  by  the  representa- 
tions in  the  title-page  and  in  [899]  the  preface,  to  believe  that  they  are  purchasing 
a  translation  of  a  work  from  the  pen  of  Sturm,  originally  written  in  the  German 
language,  that  is  not  such  a  misrepresentation  as  will  have  the  effect  of  destroying 
the  plaintiff's  property  in  it.  Though  some  would  feel  interested  in  the  name  of  the 
author,  many  more  would  feel  interested  in  the  subject-matter  of  which  the  work 
treats.  This  is  not  like  the  case  of  a  publication  of  an  immoral,  indecent,  blasphemous, 
or  seditious  tendency,  where  the  courts  have  held,  that,  by  reason  of  the  licentious 
character  of  the  book,  the  publisher  is  without  the  protection  of  the  law — as  in  Stockdaie 
v.  (hurl,,,,,  (5  B.  &  C.  173,  7  D.  &R.  625,  2  C.  &  P.  163),  Poplett  v.\Onwhyn  (R.  &  M.  337), 
Mime  v.  Dale  (11  East,  24-1,  n.,  2  Campb.  27,  n.),  Fores  v.  Johnes  (4  Esp.  X.  P.  C.  97), 
and  Gale  v.  Leckie  (2  Stark.  N.  P.  C.  107).  Nor  is  this  at  all  parallel  with  those  eases 
in  equity,  which  may  be  relied  on  by  the  defendant,  where  the  court  has  declined  to 
interfere'  by  injunction,  on  the  supposed  ground  that  there  existed  no  legal  interest 
in  the  work — as  in  Walcol  v.  Walker  (7  Vesey,  1).  The  question  is,  whether  there  is 
any  rule  of  law  by  which  one  who  publishes  a  work  of  literary  merit, — of  history  or 
science  for  instance, — and  untruly  describes  it  as  a  translation,  thereby  forfeits  the 
protection  which  the  law  affords  to  authors  and  proprietors  of  copyrights.  Could  it 
be  said  that  the  copyright  in  Walpole's  "  Castle  of  Otranto  "  was  destroyed  by  the 
false  assertion  that  the  work  was  a  translation  from  the  Italian  .'  [Tindal,  C.  J.  Or 
that  of  De  Foe's  "  Robinson  Crusoe,"  because  represented  to  have  been  the  work  of 
the  adventurer  himself!]  AYe  read  in  the  old  books  of  what  are  called  trade  lies, 
which  are  said  not  to  vitiate  contracts.  [Tindal,  C.  J.  It  is  a  rule  of  the  civil  law 
that  simplex  [900]  collaudatio  non  obligat.]  Many  works  are  published  anonymously 
or  under  fictitious  names  ;  but  nobody  ever  dreamt  that  such  a  mode  of  publication 
would  endanger  the  copyright.  In  the  present  case,  the  value  of  the  work  depends 
upon  its  own  intrinsic  merit,  and  not  upon  the  reputation,  however  deservedly  great, 
(if  the  supposed  author.  Its  character  is  unexceptionable  ;  and,  for  any  thing  that 
appears,  it  possesses  as  much  merit  as  any  that  Sturm  himself  ever  published.  The 
objection  is  quite  unprecedented  :  and  it  is  new  to  permit  a  party  to  come  into  a  court 
(if  justice  and  ground  his  defence  upon  an  assertion  that  lie  himself  has  been  fraudulent  ly 
palming  upon  the  public,  as  the  production  of  Sturm,  the  work  of  a  less  distinguished 
author. 

Channell,  Serjt.  (with  whom  was  M.  Smith),  contra.  The  only  question  here  is 
whether  the  plea  discloses  facts  that  shew  the  plaintiff  to  have  no  subsisting  copyright 
in  the  work  which  he  charges  the  defendants  with  having  pirated.  The  conduct  of 
the  defendants  is  wholly  immaterial.  It  may  be  conceded  thai  Stockdaie  v.  Owwhyn, 
and  that  class  of  cases,  will  not  govern  the  present ;  but  they  are  important  as  shewing, 
that,  whether  the  property  is  claimed  with  reference  to  the  common  law,  or  to  the 
Statutes  passed  for  the  protection  (jf  copyright,  such  protection  cannot  exist  where  the 

publication  is  one  th.it  impugns  any  of  the  leading  principles  upon  which  courts  of  law 
proceed.  Holroyd,.!.,  in  Stockdaie  v.  Owwhyn,  says  :  "Theground  of  action  upon  which 
the  plaintiff  proceeds,  is,  an  alleged  injury  to  his  supposed  right  of  publication.  Bui  I 
am  a1  a  loss  to  know  how  such  an  injury  can  be  sustained,  if  the  worii  be  such  thai 
he  has  no  right  to  publish  it."  Here,  the  plaintiff  in  his  declaration  sets  up  a  right 
of  sole  mid  exclusive  publication  of  the  work  in  question.  The  [901]  plea  in  answer 
alleges  that  the  plaintiff,  wilfully  intending  to  deceive  and  defraud  the  public,  and  to 

make  them  believe  that  the  book  was  a  translation  "I  an  original  work  written  by 
Sturm,  and  to  purchase  i<  under  the  belief  that  they  were  purchasing  a  translation 
of  an  original  work  by  Sturm,  fraudulently  and  deceitfully  caused  lluish  to  write 
the  book,  and  falsely,  fraudulently,  and  deceitfully  published  the  same  to  the  public, 
as  and  for  a  translation  of  an  original  work  written  in  German  by  Sturm  J  and  it  then 
goes  on  to  allege  thai  the  plaintiffs  published,  together  with  the  book,  a  fraudulent 

and  deceitful  preface  (setting  it    out),  the  object  of    which  was   to  induce  the  public  to 
believe  that    the  work  was   really  a   translation  oi    a  (VOrk    by  Sturm,   and    falsely  and 
fraudulently  representing  such  to  be  the  case,  and  that   BUch  Statements  and  tvpiv  entfl 
tions,   so  made   by  the  plaint  ill',  were   false   to   his  own    knowledge.      Now,  in  Older   to 
make  out  this  defence,   it   is   not    necessary    to   contend    that    every    misstatement    01 
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falsehood  as  to  a  publication  would  avoid  the  copyright.  In  the  instances  put  the 
mis-statements  were  not  of  a  character  to  mislead  or  to  defraud.  Here,  however,  there 
once  existed  a  person  of  the  name  of  Sturm,  whose  opinions  and  whose  writings 
enjoyed  a  great  degree  of  celebrity  amongst  a  large  class  of  the  christian  community. 
By  the  title-page  and  preface  affixed  to  this  book  those  persons  are  led  to  believe  that 
it  is  the  work  of  that  esteemed  writer,  and  that,  if  they  purchased  it,  they  would 
thereby  be  enabled  to  possess  a  complete  copy  of  all  his  works,  with  the  exception  of 
his  sermons.  [Cresswell,  J.  You  contend,  that,  if  a  book  be  published  with  a  false 
title-page  and  a  false  preface,  it  will  be  unprotected  from  piracy.]  Precisely  so,  assuming 
always  that  the  misrepresentation  and  falsehood  are  not  uttered  for  an  innocent  or  an 
indifferent  purpose.  [Cresswell,  J.  That  makes  the  title-page  and  preface  a  sort  of 
war-[902]-rant\\]  They  form  part  of  the  work.  [Cresswell,  J.  Could  the  plaintiff 
now  acquire  a  copyright  in  the  book  by  republishing  it  with  a  true  title-page  and 
preface  1  ]  That  may  be  matter  of  doubt.  A  similar  suggestion  was  made  by  Bayley,  J., 
ni  Stockdale  v.  Owwhyn  (7  I).  &  R.  629).  [Cresswell,  J.  The  adoption  of  the  suggestion 
thrown  out  there  would  make  the  work  altogether  a  new  one.]  The  publication  of 
this  book  in  the  manner  alleged  in  the  plea  is  a  fraud  upon  the  public,  and  a  fraud 
upon  the  reputation  of  the  author  whose  work  it  is  represented  to  be.  Had  Sturm 
been  now  living,  he  undoubtedly  could  have  maintained  an  action  for  such  an 
unauthorised  use  of  his  name:  Archbold  v.  Sweet  (1  M.  &  Rob.  162,  5  C.  &  P.  217). 
This  is  clearly  not  a  case  in  which  a  court  of  equity  would  interfere  by  injunction  to 
protect  the  plaintiff :  Lawrena  v.  Smith  (Jacob,  471) ;  U'alcot  v.  Walker  (1  Vesey,  1); 
Southey  v.  Sherwood  (2  Meriv.  435).  In  Hogg  v.  Kvrby  (8  Vesey,  215),  Lord  Eldon 
intimates  a  very  strong  opinion  as  to  the  publication  of  a  work  under  the  sanction  of 
another's  name.  So,  in  Pidding  v.  How  (8  Simons,  477),  where  the  plaintiff  made 
a  new  sort  of  mixed  tea,  and  sold  it  under  the  name  of  "  Howqua's  Mixture,'' and 
in  his  labels  and  advertisements  made  false  statements  to  the  public  as  to  the  teas  of 
which  his  mixture  was  composed,  and  as  to  the  mode  in  which  they  were  procured, 
the  Vice-Chancellor  refused  to  restrain  the  defendant  from  selling  tea  under  the  same 
name.  "  The  plaintiff,"  said  his  honour,  "  having  acquired,  either  by  some  communica- 
tion from  Howqua,  or  in  some  other  manner,  the  method  of  compounding  a  mixed 
tea  which  has  been  so  agreeable  to  the  public  as  to  induce  them  to  purchase  it,  began, 
some  years  ago,  to  sell  it  under  the  name  of  Howqua's  Mixture  :  and  the  [903] 
defendant,  finding  that  the  plaintiff's  mixture  was  in  considerable  demand,  has  recently 
begun  to  sell  a  mixture  of  his  own,  which  I  take  to  be  different  from  the  plaintiff's, 
under  the  same  designation.  I  apprehend,  that,  prima  facie,  the  defendant  was  not 
at  liberty  to  do  that.  There  has  been,  however,'such  a  degree  of  representation  which 
I  take  to  be  false,  held  out  to  the  public  about  the  mode  of  procuring  and  making  up 
the  plaintiff's  mixture,  that,  in  my  opinion,  a  court  of  equity  ought  not  to  interfere 
to  protect  the  plaintiff,  until  he  has  established  his  title  at  law.  As  between  the 
plaintiff  and  the  defendant,  the  course  pursued  by  the  defendant  has  not  been  a  proper 
one  :  but  it  is  a  clear  rule  laid  down  by  courts  of  equity,  not  to  extend  their  protection 
to  persons  whose  case  is  not  founded  in  truth.  And,  as  the  plaintiff  in  this  case  has 
thought  tit  to  mix  up  that  which  may  be  true  with  that  which  is  false,  in  introducing 
his  tea  to  the  public,  my  opinion  is,  that,  unless  he  establish  his  title  at  law,  the  court 
cannot  interfere  on  his  behalf."  Wagers  that  are  contrary  to  public  policy,  or 
calculated  to  produce  inconvenience  or  cause  annoyance  to  others,  in  however  slight 
a  degree,  are  illegal  :  Elthum  v.  Kingsman,  (1  B.  &  Aid.  683).  It  is  clearly  as  much 
opposed  to  public  policy  to  permit  a  man,  for  his  own  private  gain,  falsely  to  represent 
a  book  to  be  the  production  of  another  in  repute  with  the  public.  [Tindal,  C.  J. 
Buller's  Nisi  Prius  is  said  to  have  been  the  work  of  Mr.  Justice  Bathurst.  Could  it 
therefore  be  said  that  there  was  no  copyright  in  it  ?  ]  That  would  depend  upon  the 
object  of  the  publisher. 

Sir  T.  Wilde,  in  reply.  Regard  being  had  to  the  nature  and  character  of  the  work 
now  in  question,  the  mere  fact  of  its  having  been  untruly  described  as  a  [904]  transla- 
tion of  a  German  work  by  Sturm,  does  not  affect  the  plaintiff's  right  to  the  protection 
of  the  law.  A  statement  in  the  title-page  of  a  work  no  more  amounts  to  a  warranty 
than  does  the  ordinary  falsehood  that  a  tradesman  utters  in  recommending  his  goods. 
The  decision  of  this  case  is  not  at  all  dependent  upon  the  rule  of  law  as  to  wagers, 
which  rule  relates  to  such  wagers  only  as  have  an  impolitic  or  immoral  tendency,  or  a 
tendency  to  injure  or  wound  the  feelings  of  third  persons  :  Good  v.  Elliott  (3  T.  R.  693). 
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Cur.  adv.  vnlt. 

TlNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  plaintiff  declared  in  an  action  upon  the  case  for  an  infringement  of  the  copy- 
right of  a  certain  book  entitled  "Evening  Devotions,  or  the  Worship  of  God  in  Spirit 
and  in  Truth,  for  every  Day  in  the  Year;  from  the  German  of  C.  C.  Sturm,"  of  which 
copyright  he  alleged  himself  to  be  the  proprietor.  And  the  defendants,  in  one  of  their 
pleas  to  this  declaration,  alleged,  that  C.  C.  Sturm  had  written  and  published,  in 
the  German  language,  books  on  religious  subjects,  which  had  been  translated  into  the 
English  language,  and  had  been  and  were  much  valued  by  the  Queen's  subjects;  and 
that  the  plaintiff,  well  knowing  the  premises,  employed  one  Robert  Huish  to  compose 
and  write  the  book  mentioned  in  the  declaration,  and  first  published  it :  and  the  plea 
then  alleged  that  the  plaintiff,  wrongfully  intending  to  defraud  and  deceive  the  public, 
and  to  make  them  believe  that  the  book  was  the  translation  of  an  original  book  written 
by  C.  C.  Sturm,  and  purchase  copies  of  it  from  the  plaintiff,  and  pay  large  sums  of 
money  to  the  plaintiff'  for  such  copies,  under  [905]  the  belief  that  they  were  purchasing 
translations  of  an  original  work  of  the  said  C.  C.  Sturm,  fraudulently  and  deceitfully 
caused  the  said  Robert  Huish  to  compose  and  write  the  said  book,  and  falsely,  fraudu- 
lently, and  deceitfully  published  the  same  to  the  public,  as  and  for  a  translation  of  an 
original  work  written  in  German  by  the  said  C.  C.  Sturm.  The  plea  then  goes  on  to 
state,  that  the  plaintiff  published  with  the  book  a  false,  fraudulent,  and  deceitful 
preface,  which  it  sets  out,  the  object  of  which  was  to  induce  the  public  to  believe, 
thoroughly  and  entirely,  that  the  book  was  really  a  translation  of  a  work  published 
by  the  said  C.  C.  Sturm,  and  that  the  plaintiff  falsely  and  fraudulently  represented 
such  to  be  the  case  to  all  the  subjects  of  the  Queen  who  then  purchased  the  same  :  and 
the  plea  then  goes  on  to  allege,  that  the  statements  and  representations  so  made  by 
the  plaintiff  were  false,  and  false  to  his  own  knowledge.  To  this  plea  there  was 
a  general  demurrer.  And  the  question  raised  upon  the  record  is,  whether  the 
plaintiff  can  have  a.  right  of  action  against  the  defendants  for  pirating  this  work ;  or, 
in  other  words,  whether  he  has  a  valid  and  subsisting  copyright  in  this  work. 

The  question  is  one  of  the  first  impression,  and  cannot  be  said  to  be  free  from 
considerable'difficultv.  But,  upon  the  best  consideration  we  can  give  it,  and  reasoning 
from  principles  which  appear  to  have  an  analogy  with  the  present  subject-matter  of 
inquiry,  we  think  that  the  plaintiff  has  no  ground  of  action. 

The  plea  alleges  that  the  plaintiff  made  false  representations  to  the  public  with 
respect  to  the  work,  for  the  object  and  purpose  of  imposing  on  the  public,  and  of 
inducing  them  to  give  large  prices  for  the  copies  which  they  purchased.  And  it 
further  alleges  that  the  plaintiff,  at  the  time  (as,  it  is  obvious,  from  the  facts  stated, 
he  must  have  done),  knew  such  his  representations  to  be  false.  All  those  allegations 
are  admitted  by  [906]  the  demurrer  to  be  true — the  false  assertion  and  representation 
on  the  plaintiffs  part — his  knowledge  that  such  assertion  and  representation  was  false 
— and  that  the  act  was  done  from  a  base  and  unworthy  motive,  namely,  that  of 
obtaining  money  from  the  public  by  this  false  pretence. 

The  first  observation,  therefore,  that  arises,  is,  that  the  present  case  is  perfectly 
distinguishable  from  those  which  have  been  referred  to  at  the  bar,  of  books  of  amuse- 
ment or  instruction  having  been  published  as  translations,  whilst  they  have  been,  in 
fact,  original  works;  or  having  been  published  under  an  assumed,  instead  of  a  true 
name.  Such  was  the  instance  given  of  the  "  Castle  of  Otranto,"  professing  to  be  trans- 
lated from  the  Italian;  and  such  the  case  of  innumerable  works  published  under 
assumed  names — voyages,  travels,  biography,  works  of  fiction  or  romance,  and  even 
works  of  science  and  instruction ;  for,  in  all  these  instances,  the  misrepresentation  is 
innocent  and  harmless.  There  is  not  found  in  any  one  of  those  cases,  any  serious  design 
on  the  part  of  the  author  to  deceive  the  purchaser,  or  to  make  gain  and  profit  from 
him  by  the  false  representation:  the  purchaser,  for  anything  that  appears  to  the 
contrary,  would  have  purchased  at  the  same  price,  if  he  had  known  thai  the  name 
of  the  author  was  an  assumed,  and  not  a  genuine  name  ;  or  had  known  that  the  work 
was  original,  and  not  translated.  And,  indeed,  in  most  of  the  cases  tli.it  can  be  put, 
the  statement  is  not  calculated  in  its  nature  to  deceive  any  one,  but  is  seen,  upon  t lie 
very  first  glance,  to  be  plainly  and  manifestly  fictitious.  In  (ho  e  en  c  .  therefore,  if 
was  perfectly  indifferent  to  the  public,  whether  the  representation  was  true  or  not; 
and,  in  all  probability,  the  book  would  have  obtained  an  equal  sale,  whether  it  WB8 
a  translation  or  an  original,  whether  the  name  of  the  author  was  assumed  or  gonuine. 
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But,  in  the  case  before  us,  no  one  of  these  obsen  [907]-ations  will  apply.  The 
facts  stated  in  the  plea  import  a  serious  design  on  the  part  of  the  plaintiff  to  impose 
on  the  credulity  of  each  purchaser,  by  fixing  upon  the  name  of  an  author  who  (once) 
had  a  real  existence,  and  who  possessed  a  large  share  of  weight  and  estimation  in  the 
opinion  of  the  public.  The  object  of  the  plaintiff  is,  not  merely  to  conceal  the  name 
of  the  genuine  author,  and  to  publish  opinions  to  the  world  under  an  innocent  disguise  ; 
but  to  deceive  the  public,  by  inducing  them  to  believe  that  the  work  is  the  original  work 
of  the  author  whom  he  names,  when  he  himself  knows  it  not  to  be  so,  to  obtain  from 
the  purchaser  a  greater  price  than  he  would  otherwise  obtain.  The  transaction,  there- 
fore, ranges  itself  under  the  head  of  crimen  falsi.  The  publisher  seeks  to  obtain  money 
under  false  pretences  :  and  as,  not  only  the  original  act  of  publishing  the  work,  but  the 
sale  of  copies  to  each  individual  purchaser,  falls  within  the  reach  of  the  same  objection, 
we  think  the  plaintiff  cannot  be  considered  as  having  a  valid  and  subsisting  copyright 
in  the  work,  the  sale  of  which  produces  such  consequences,  or  that  he  is  capable  of 
maintaining  an  action  in  respect  of  its  infringement. 

The  cases  in  which  a  copyright  has  been  held  not  to  subsist  where  the  work  is 
subversive  of  good  order,  morality,  or  religion,  do  not,  indeed,  bear  directly  on  the 
case  before  us  ;  but  they  have  this  analogy  with  the  present  inquiry — that  they  prove 
that  the  rule  which  denies  the  existence  of  copyright  in  those  cases,  is  a  rule  established 
for  the  benefit  and  protection  of  the  public.  And  we  think  the  best  protection  that 
the  law  can  afford  to  the  public  against  such  a  fraud  as  that  laid  open  by  this  plea,  is, 
to  make  the  practice  of  it  unprofitable  to  its  author. 

For  these  reasons,  we  think  the  defendants  are  entitled  to  the  judgment  of 
the  court. 

Judgment  for  the  defendants. 


[908]     Cook  v.  Henson.     July  2,  1845. 

To  an  action  by  an  indorsee  against  the  acceptor  of  a  bill,  the  latter  pleaded,  that, 
before  the  commencement  of  the  suit,  a  petition  for  his  protection  from  process  was 
duly,  and  according  to  the  statute,  presented  by  him  to  the  court  of  bankruptcy  ; 
that  afterwards,  and  before  action  brought,  a  final  order  for  protection  and  distribu- 
tion was  made  in  the  matter  of  the  petition,  by  J.  E.,  a  commissioner  of  the  said 
court,  duly  authorized  in  that  behalf ;  and  that  the  causes  of  action  in  the  declara- 
tion were  contracted  before  the  date  of  filing  the  petition : — Held,  on  special  demurrer, 
that  this  was  a  sufficient  plea  in  bar,  within  the  5  &  6  Vict.  c.  116,  s.  10. 

Assumpsit,  by  the  indorsee,  against  the  acceptor,  of  two  bills  of  exchange,  for 
91.  18s.  and  101.  respectively. 

Plea — that,  before  the  commencement  of  the  suit,  to  wit,  on,  &c,  a  petition  for  the 
protection  of  the  defendant  from  process,  was  duly,  and  according  to  the  form  of  the 
statute  in  such  case  made,  presented  by  the  defendant  to  Her  Majesty's  court  of  Bank- 
ruptcy, and  that  afterwards,  anil  before  the  commencement  of  the  suit,  to  wit,  on,  &c, 
a  final  order  for  protection  and  distribution  was  made  in  the  matter  of  the  said  petition, 
by  Joshua  Evans,  Esq.,  a  commissioner  of  the  said  court  of  Bankruptcy  duly  authorized 
in  that  behalf  ;  and  that  the  moneys  and  causes  of  action  in  the  declaration  mentioned, 
and  every  of  them,  and  every  part  thereof,  were  contracted  before  the  date  of  filing  the 
said  petition — verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  did  not  set  forth  with  sufficient 
particularity  the  presenting  of  the  said  petition  for  such  protection  as  therein  mentioned, 
nor  how  the  defendant  prayed  to  be  protected,  nor  did  it  state,  or  in  any  wray  shew, 
whether  the  defendant  was  a  trader  or  not,  or,  if  a  trader,  whether  his  debts  amounted 
to  less  than  3001.,  or  that  the  defendant  had  resided  within  the  district  of  the  London 
court  of  Bankruptcy  twelve  months  next  before  the  presenting  of  the  petition,  or  next 
before  the  making  of  the  order,  or  otherwise,  or  where  he  ever  resided  ;  that  the  [909] 
plea  did  not  allege,  or  in  any  way  shew,  that  the  defendant  gave  such  notice  as  required 
by  the  statute  ;  that  the  proceedings  upon  the  petition  until  the  giving  of  the  final  order, 
and  the  said  order  of  the  commissioner,  should  have  been  stated  and  set  forth  with 
greater  minutenesss  and  particularity,  and  the  court  thereby  have  been  enabled  to 
judge  of  its  sufficiency  ;  that  the  plea  did  not  shew  that  the  said  order  was  for  the 
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protection  of  the  defendant,  or  for  the  distribution  of  his  effects ;  and  that  the  plea 
was  in  other  respects  too  general,  and  insufficient,  &c.     Joinder  in  demurrer. 

Dowling,  Serjt.,  in  support  of  the  demurrer  (a).  The  first  section  of  the  5  &  6 
Vict.  c.  116,  enacts,  "that,  if  any  person,  not  being  a  trader  within  the  meaning  of 
the  statutes  now  in  force  relating  to  bankrupts,  or  if  any  person,  being  such  trader, 
but  owing  debts  amounting  in  the  whole  to  less  than  3001.,  shall  give  notice,  according 
to  the  schedule  to  this  act  annexed,  to  one  fourth  in  number  and  value  of  his  creditors, 
and  shall  cause  the  same  notice  to  be  inserted  twice  in  the  London  Gazette,  and  twice 
in  some  newspaper  circulating  within  the  county  wherein  he  resides,  he  may  present 
a  petition  for  protection  from  process  to  the  court  of  Bankruptcy,  if  he  has  resided 
twelve  calendar  months  in  London  or  within  the  London  district,  or  to  the  commissioner 
of  bankrupt  in  the  country  within  whose  district  he  may  have  resided  twelve  calendar 
months,  which  petition  shall  have  annexed  to  it  a  full  and  true  schedule  of  his  debts, 
with  the  names  of  his  creditors,  and  the  dates  of  contracting  the  debts,  severally,  the 
nature  of  the  debt,  and  the  security  (if  any)  given  for  the  same,  and  also  the  nature 
and  amount  of  his  property,  and  of  the  debts  owing  to  him,  with  their  dates,  and  the 
names  of  his  [910]  debtors,  and  the  nature  of  the  securities  (if  any)  which  he  may 
have  for  such  debts  ;  and  which  petition  shall  also  set  forth  any  proposal  which  he 
may  have  to  make  for  payment,  in  whole  or  in  part,  of  his  debts ;  and  it  shall  there- 
upon be  lawful  for  the  judge  or  commissioner  of  the  court  of  bankruptcy  to  whom,  by 
any  order  of  the  court,  as  hereinafter  provided,  the  same  shall  be  referred,  or  for  the 
commissioner  in  the  county  to  whom  the  petition  shall  be  presented,  to  give,  upon 
the  tiling  of  such  petition,  a  protection  to  the  petitioner  from  all  process  whatever, 
either  against  his  person  or  his  property  of  every  description,  which  protection  shall 
continue  in  force,  and  all  process  be  stayed,  until  the  appearance  of  the  petitioner  in 
court  as  hereinafter  provided  ;  and  upon  the  presentation  of  any  such  petition  all  the 
estate  and  effects  of  the  petitioner  shall  forthwith  become  vested  in  the  official  assignee 
who  shall  be  nominated  by  the  commissioners  acting  in  the  matter  of  the  said  petition," 
&c.  And  the  fourth  section  enacts  "that  the  commissioner  so  authorized,  or  the  com- 
missioner in  the  county,  as  the  ease  may  be,  shall,  on  the  day  notified  by  such  notice 
as  aforesaid,  proceed  to  examine  upon  oath  the  petitioner,  and  any  creditor  who  may 
attend  such  examination,  and  any  witness  whom  the  petitioner  or  any  creditor  may 
call  ;  and  the  said  commissioner  may  adjourn  the  examination  from  time  to  time,  and 
summon  to  be  examined  before  him  any  debtor  of  such  petitioner,  or  any  creditor  of 
such  petitioner,  or  any  other  person  whose  evidence  may  appear  necessary  for  the 
purposes  of  the  inquiry  ;  and  if  it  shall  appear  to  the  said  commissioner  that  the 
allegations  in  the  petition  and  the  matters  in  the  schedules  are  true;  and  that  the 
debts  of  the  petitioner  were  not  contracted  by  any  manner  of  fraud  or  breach  of  trust, 
or  any  prosecution  against  the  petitioner,  whereby  lie  had  been  com  io1  ed  of  any  offence, 
OT  without  having  at  [911]  the  time  of  becoming  indebted  reasonable  assurance  of 
being  able  to  pay  the  debts,  and  that  such  debts  were  not  contracted  by  reason  of  any 
judgment  in  any  proceeding  for  breach  of  the  revenue  laws,  or  in  any  action  for  breach 
of  promise  of  marriage,  seduet  ion,  Ae.,  and  I  hat  the  petitioner  lias  made  a  full  diseo\  ery 
of  his  estate,  effects,  debts,  and  credits,  and  has  not  parted  with  any  of  his  property  since 
the  presenting  of  his  petition,  it  shall  then  be  lawful  for  the  said  commissioner  to  cause 
notice  to  bo  given,  that,  on  a  certain  day,  to  be  named  therein,  he  will  proceed  to 
make  an  order,  unless  cause  lie  shewn  to  the  contrary  ;  which  order  shall  be  called  a 

final  order,  and  shall   be  for  the  protection   of  the   person  of  the   petiti r  from  all 

process,  and  for  the  vesting  of  his  estate  and  effects  in  an  ollieial  assignee,  to  be  named 
by  such  commissioner,  together  with  an  assignee  to  be  chosen  by  the  majority  in  number 
and  value  of  the  creditors  who  may  attend  before  ilie  commissioner  on  BUch  day,  or 
for  the  carrying  into  effect  such  proposal  as  the  petitioner  shall  have  sel   forth  in  his 

petition,"  &c.      In  order  to  make  the  plea  good,  it  should  have  shewn  that  the  pet  it  ion 

Contained    all    that    section     I     requires,    in   order   that     the   C t    might    see    that    the 

provisions  of  the  act  had   been  complied  with.      [Tindal,  C.  J.      Is   it  not   enough  to 
allege  that  the  petition  was  presented  "duly  and  according  to  t  he  form  of  the  statute  1 
Clearly  not.      It  may  be  contended  that  this  general  form  of   plea  is  warranted  by  the 
tenth  section,  which  enacts,  "  that,  if  any  acf  ion  or  suit  is  brought  against  any  petitionet 

(a)  The  case  was  argued  in  Trinity  term,  before  Tindal,  0.  J.,  and  Coltman,  Manic, 
and  Cresswell,  .1.1. 
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for  or  in  respect  of  any  debt  contracted  before  the  date  of  filing  his  petition,  it  shall  be 
a  sufficient  plea  in  bar  of  the  said  action  or  suit,  that  such  petition  was  duly  presented, 
and  a  final  order  for  protection  and  distribution  made  by  a  commissioner  duly 
authorised,  whereof  the  production  of  the  order,  signed  by  the  com-[912]-missioner, 
with  proof  of  his  handwriting,  shall  be  sufficient  evidence."  The  plea,  however,  does 
not  shew  that  such  a  petition  was  presented  as  is  alluded  to  in  that  section,  that  is,  a 
petition  containing  all  the  requisites  mentioned  in  the  first  section.  In  Leafy  Rdbsm 
(13  M.  &  W.  651),  the  defendant  pleaded,  that,  in  pursuance  of  the  statute  5  &  6 
Vict.  e.  116,  she  presented  her  petition  to  the  Leeds  district  court  of  Bankruptcy,  in 
which  district  she  had  resided  for  twelve  calendar  months  previously,  praying  to  be 
protected  from  all  process  against  her  person  and  property,  and  that  she  might  have 
such  further  relief  as  by  the  said  statute  was  provided,  and  as  the  said  court  should 
think  fit  :  that  such  proceedings  were  thereupon  had,  that  afterwards,  to  wit,  on,  &&, 
an  order  was  made  by  M.  B.,  the  commissioner  of  bankrupts  for  the  Leeds  district, 
for  the  protection  of  the  person  of  the  defendant  from  all  process  against  her  person 
and  property,  and  for  the  vesting  of  her  estate  and  effects  in  C.  F.,  the  official  assignee 
named  by  the  said  commissioner  ;  whereby,  and  by  force  of  the  premises,  and  of  the 
said  statute,  the  defendant  was  then  discharged  of  and  from  the  premises  and  causes 
of  action  in  the  declaration  mentioned,  and  the  said  order  and  discharge  still  remained 
in  full  force  :  and  the  court  of  Exchequer  held  that  this  was  not  a  good  plea  under 
the  tenth  section  of  the  art.  because  it  did  not  strictly  follow  the  words  of  that 
section  ;  nor  under  the  fourth  section,  because  it  did  not  shew  all  the  requisites  of 
that  section  to  have  been  complied  with. 

Channell,  Serjt.,  contra.  The  plea  is  good  in  substance.  It  follows  the  words  of 
the  tenth  section  of  the  5  &  6  Vict.  c.  116,  which,  though  not  so  exact  as  those  of  the 
126th  section  of  the  bankrupt  act,  6  G.  4,  c.  116,  or  the  sixty-first  section  of  the  old 
insolvent  debtors  act,  [913]  7  G.  4,  c.  57,  sufficiently  shews  the  intention  of  the  legis- 
lature to  require  only  a  general  form  of  plea,  without  setting  forth  all  the  special 
matters  referred  to  in  the  first  and  fourth  sections.  The  word  "duly"  must  have  the 
same  meaning  in  the  plea  as  in  the  tenth  section.  In  Leaf  v.  Bobson,  the  plea  did  not 
follow  the  words  of  s.  10  ;  neither  did  it  allege  that  any  of  the  requisites  of  the  earlier 
sections  had  been  complied  with,  or  that  the  debt  was  contracted  before  the  filing  of 
the  petition. 

Dowling,  Serjt.,  in  reply.  Leafy.  Bohson  is  a  distinct  authority  to  shew  that  this 
general  form  of  plea  is  not  sufficient.  The  words  of  the  tenth  section  of  the  5  &  6  Vict. 
c.  116,  differ  essentially  from  those  of  the  6  G.  4,  c.  16,  s.  126,  and  7  G.  4,  c.  57,  s.  61  : 
the  6  G.  4,  c.  16,  s.  126,  enacts  that  the  party  "may  plead  in  general  that  the  cause 
of  action  accrued  before  he  became  bankrupt,  and  may  give  this  act  and  the  special 
matter  in  evidence  ;  and  such  bankrupt's  certificate,  and  the  allowance  thereof,  shall 
be  sufficient  evidence  of  the  trading,  bankruptcy,  commission,  and  other  proceedings 
precedent  to  the  obtaining  such  certificate  ; "  and  the  sixty-first  section  of  the  7  G.  4, 
C.  •">".  that  "it  shall  be  lawful  for  such  person,  &c,  to  plead  generally  that  such  person 
was  duly  discharged  according  to  the  act,  by  the  order  of  adjudication  made  in  that 
behalf,  and  that  such  order  remains  in  force,  without  pleading  any  other  matter 
specially."  Previously  to  the  passing  of  the  bankrupt  act  of  5  G.  2,  c.  30,  a  special 
form  of  plea  was  required.  The  words  of  s.  10  of  the  act  now  under  consideration, 
may  be  satisfied  without  construing  them  as  effecting  any  alteration  in  the  course  of 
pleading.  [Maule,  J.  I  strongly  incline  to  think  that  the  act  meant  to  prevent  all 
those  matters  that  are  to  be  discussed  and  determined  before  the  commissioner,  from 
[914]  being  controverted  again  by  each  individual  creditor.]  The  same  inconvenience 
now  exists  in  the  case  of  a  plea  of  bankruptcy  puis  darrein  continuance.  The  court  of 
Exchequer,  in  a  case  of  Beadle  v.  Snelling  {a),  came  to  a  similar  decision  to  that  in 
Leaf  v.  Bobson. 

Cur.  adv.  vult. 

TlNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

When  the  question  arising  on  this  record  was  argued  before  us,  we  were  informed 
that  the  court  of  Exchequer  had  recently  pronounced  judgment  on  the  very  point,  in 
a  case  of  Beadle  v.  Snelling.  We  have  made  inquiry  respecting  that  case,  and  find  that 
the  same  point  was  raised  there  as  in  the  present  case,  but,  the  court  having  intimated 

(a)  Not  reported.     See  Fisher  v.  Gibbon,  2  D.  &  L.  869. 
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an  opinion  that  the  plea  was  bad,  the  defendant's  counsel,  without  arguing  the  question, 
asked  leave  to  amend  ;  and,  consequently,  that  case  cannot  he  considered  as  a  decision 
on  the  point. 

It  appears  to  us  that  the  tenth  section  of  the  5  &  <>  Vict.  c.  116,  does  give  the 
right  to  plead  generally  in  the  manner  adopted  by  the  defendant  in  this  case.  Power 
is  given  to  the  commissioner,  in  the  earlier  sections  of  the  act,  to  inquire  into  the  matters 
of  the  petition,  and  adjudicate  upon  them,  and  make  a  final  order  for  protection  and 
distribution  if  he  thinks  fit  to  do  so ;  and  it  seems  to  us  that  it  was  the  intention  of 
the  legislature  to  make  his  decision  final,  and  not  capable  of  being  controverted  in  an 
action  ;  especially  as  by  the  twelfth  section  any  creditor  or  assignee  is  enabled  to 
petition  the  commissioner  to  rescind  his  final  order,  so  far  as  relates  to  the  protection 
of  the  petitioner's  person  from  process,  and  so  far  as  relates  to  the  effect  of  such  order 
in  bar  of  suits  and  actions.  If,  then,  the  decision  [915]  of  the  commissioner  as  to  the 
matters  authorizing  the  making  of  a  final  order  is  not  to  be  controverted,  there  can 
he  no  good  reason  for  requiring  the  plea  to  set  forth  all  the  facts  necessary  to  give 
him  jurisdiction,  and  it  is  reasonable  to  allow,  under  the  section  in  question,  the  same 
form  of  [ilea  as  is  given,  in  somewhat  more  express  terms,  by  the  bankrupt  act,  6  G.  4, 
c.  16,  s.  126.  The  words  there  used  are,  that  the  bankrupt,  having  obtained  his  certifi- 
cate, "  may  plead,  in  general,  that  the  cause  of  action  accrued  before  he  became  bankrupt, 
and  may  give  this  act  and  the  special  matter  in  evidence  ;  and  such  bankrupt's  certificate, 
and  the  allowance  thereof,  shall  be  sufficient  evidence  of  the  trading,  bankruptcy,  com- 
mission, and  other  proceedings  precedent  to  the  obtaining  such  certificate."  The 
section  now  in  question  enacts  "that  it  shall  be  a  sufficient  plea  in  bar  of  the  action, 
that  such  petition  was  duly  presented,  and  a  final  order  for  protection  and  distribution 
made  by  a  commissioner  duly  authorized,  whereof  the  production  of  the  order  signed 
by  the  commissioner,  with  proof  of  his  handwriting,  shall  be  sufficient  evidence."  And 
although  these  two  sections  are  not  identical  in  terms,  we  think  that  the  plea  now 
under  consideration,  contains  all  that  the  latter  statute  requires  in  order  to  constitute 
a  sufficient  plea  in  bar  of  the  suit. 

Our  judgment,  therefore,  must  be  for  the  defendant. 

Judgment  for  the  defendant  (<i). 

[916]     Hammond  v.  Coixs.     July  2,  1845. 

[S.  C.  3  D.  &  L.  164  ;  14  L.  J.  C.  P.  288.] 

In  trespass  for  breaking  and  entering  a  farm,   the  plea,  after  setting  out  a  lease  by 
indenture  from  A.  to  the  plaintiff,  which  contained  covenants  by  the  plaintiff  that 

he  would  not,  at  any  time  during  the  term,  sow,  reap,  or  take  from  the  arable  lands 
demised,  or  any  part  thereof,  mure  than  two  crops  of  any  sort  of  corn  or  grain 
Successively,  but  would  every  third  year  summer  fallow  or  lay  the  said  arable  lands 
down  with  rye-grass  and  clover  seeds,  or  would  plant  with  potatoes,  or  sow  with 
peas  in-  beans,  which  should  be  twice  well  hoed;  ami  also  that  the  plaintiff,  his 
executors,   &C,   should   not,  at  any  time  during  the  term,  let,  assign,  or  set  over,  or 

otherwise  pari  with  the  indenture  of  lease,  or  the  premises  thereby  demised,  wit  hunt 

I  lie  special  licence  and  consent  of  A.,  his  heirs  and  assigns,  in  writing  with  a  pow  er 
of  re-entry  fir  breach  of  any  covenant  in  the  lease  and  setting  out  a  grant  by 
indenture  of  the  reversion  in  the  defendant,  stated,  that,  after  the  making  of  those 

indentures,  ,ve.,  the  plaint  ill' did  set  over  and  part  with  the  said  indenture  Of  lease, 
and  the  term  thereby  created,  within  the  tine  intent  and  meaning  of  the  said 
indenture  of  lease,  and  the  proviso  and  condition  for  re  entry  therein  contained,  to 
wit,  by  pawning,  pledging,  and  mortgaging  the  said  indenture  of  lease  to  and  with 

certain    creditors,    to    wit,    1>.  and  C,  without  the  consent   of  A.  or  of  the  defendant. 

The  plaintiff  replied,  that  he  did  nol  set  oxer  or  part  with  the  said  indenture  of 

lease,  ur  the  term  thereby  created,  within  the  line  intent  and  meaning  of  the  said 
indenture  of  lease,  Ac,  by  pawning,  pledging,  or  mortgaging  the  said  indenture 
with  the  said  supposed  creditors,  modo  et  forma:  Held,  had,  on  special  demurrer  : 
for,  that  the  replication  should  have  denied,  generally,  that  the  plaintiff  had  parted, 
i.e.  iii  any  manner  parted,  with  the  indenture,  instead  of  confining  the  issue  tn  the 

(n)  Vide  Toonwr  \.  Qingell,  post,  Trinity  term,  L846,  vol.  iii. 
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particular  mode  of  parting  with  it,  immaterially  stated,  under  a  scilicet,  in  the  plea. 
—Another  plea  stated,  that,  (luring  the  term,  the  plaintiff  sowed  and  took  off  and 
from  fifty  acres  of  the  arable  lands  demised,  more  than  two  crops  of  corn  successively  ; 
and  that  he  did  not  nor  would  every  third  year  summer-fallow  or  lay  the  said  arable 
lands  or  any  part  thereof  down  with  rye-grass,  &c,  nor  did  nor  would  plant  with 
potatoes,  nor  sow  with  peas,  which  were  twice  well,  or  in  any  manner,  hoed,  Sua. 
The  plaintiff  replied — that  he  did  not  at  any  time  during  the  term,  sow  or  take  off 
or  from  the  arable  lands,  or  any  part  thereof,  more  than  two  crops  of  any  sort  of 
grain  successively — and  in  every  third  year  did  summer-fallow  a  part,  consisting  of 
fifty  acres,  and  did  lay  down  with  rye-grass  and  clover  seeds  part,  consisting  of  fifty 
other  acres,  and  did  plant  another  part,  consisting  of  fifty  other  acres,  with  potatoes, 
and  did  sow  another  part,  consisting  of  fifty  other  acres,  with  peas,  and  the  residue 
of  the  arable  land  with  beans,  which  were  twice  well  hoed,  &c.  ;  and  that  there  was 
not  at  any  time  during  the  said  demise,  any  portion  of  the  said  arable  lands  in  the 
indenture  contained  which  the  plaintiff  did  not  every  third  year  either  summer-fallow 
or  lay  down  with  rye-grass  and  clover-seeds,  or  plant  with  potatoes,  or  sow  with  peas 
or  beans  which  were  twice  well  hoed;  contrary  to  the  covenant  of  the  plaintiff  in 
the  indenture  in  that  behalf  contained,  &c.  ;  concluding  to  the  country: — Held,  on 
special  demurrer  to  the  replication,  that  the  covenant  set  out  was  two-fold — that 
the  tenant  would  not  take  mure  than  two  crops  of  grain  in  succession — and  that  he 
would  do  certain  other  things  ;  that  the  plea  correctly  averred  a  breach  of  the  first 
branch  of  the  covenant,  but  did  not  shew  a  breach  of  the  second,  inasmuch  as  it  did 
not  negative  the  sowing  with  beans;  and  that  the  replication,  which  contained  a 
direct  traverse  of  the  breach  well  alleged  in  the  plea,  was  not  rendered  bad  by  the 
introduction  of  the  subsequent  immaterial  matter  relating  to  the  other  breach. — A 
replication  which  answers  the  only  material  part  of  a  plea,  is  good,  notwithstanding 
the  introduction  of  immaterial  matter  in  the  plea. 

Trespass.  The  first  count  of  the  declaration  charged  the  defendant  with  breaking 
and  entering  a  messuage  farm,  and  lands,  ami  treading  down  and  [917]  trampling 
clown,  &c,  the  crops  thereon  growing  :  and  seizing,  taking,  and  carrying  away  the 
said  crops,  and  converting  and  disposing  of  the  same  to  the  defendant's  use  :  the 
second  and  fourth  counts  charged  an  expulsion  of  the  plaintiff  and  his  family  from  the 
farm  and  dwelling-house. 

Seventh  plea — to  the  first,  second,  and  fourth  counts — that,  long  before  the  several 
times  when,  &c.,  to  wit,  on  the  18th  of  duly,  1839,  by  a  certain  indenture  then  made 
between  one  dames  Esdaile  of  the  one  part,  and  the  defendant  of  the  other  part,  the 
said  James  Esdaile  did  demise  and  lease  unto  the  plaintiff  all  that  messuage,  &c, 
except,  &c,  to  have  and  to  hold  the  same,  except  as  aforesaid,  unto  the  plaintiff,  his 
executors  and  administrators,  from  the  feast  of  St.  Michael  then  next  ensuing,  for 
the  term  of  twenty-one  years  from  thence  next  ensuing,  yielding  and  paying  therefore 
the  yearly  and  other  rents  in  and  hy  the  said  indenture  in  that  behalf  mentioned, 
and  thereby  reserved  and  made  payable  ;  and  the  plaintiff  did  by  the  said  indenture, 
for  himself,  his  executors,  administrators,  and  assigns,  covenant,  promise,  and  agree, 
to  and  with  the  said  .Tames  Esdaile,  his  heirs  and  assigns,  amongst  other  things,  in 
manner  following,  that  is  to  say,  that  he,  the  plaintiff,  his  exe-[918]-cutors  or  adminis- 
trators, should  and  would  at  their  own  proper  costs  and  charges,  from  time  to  time, 
and  at  all  times  during  the  said  term  of  twenty-one  years  by  the  said  indenture 
demised,  well  and  sufficiently  repair  and  support,  maintain,  uphold,  and  amend  the 
buildings,  fences,  &c,  of  the  demised  premises,  the  said  James  Esdaile,  his  heirs  and 
assigns,  assigning  and  allowing  rough  timber  for  doing  thereof,  reasonable  use  and 
wear,  and  damage  by  fire,  excepted  ;  and  moveover  that  the  plaintiff,  his  executors 
or  administrators,  should  not  nor  would  at  any  time  during  the  said  term  of  twenty- 
one  years  by  the  said  indenture  demised,  sow,  crop,  receive,  or  take  off  or  from  the  said 
arable  lands  by  the  said  indenture  demised,  or  any  part  thereof,  more  than  two  crops  of 
any  sort  of  corn  or  grain  successively,  but  should  and  would  every  third  year  summer- 
fallow  or  lay  the  said  arable  lands  down  with  rye-grass  and  clover  seeds,  in  a  husband- 
like  manner,  or  should  or  would  plant  with  potatoes,  or  sow  with  peas  or  beans,  which 
should  be  twice  well  hoed  ;  nor  should  nor  would  plough,  dig,  break  up,  or  in  any 
manner  convert  into  tillage,  the  meadow  or  pasture  lands  by  the  said  indenture 
demised,  or  any  part  thereof,  at  any  time  during  the  said  term,  upon  pain  of  forfeiting 
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and  paving  to  the  said  dames  Esdaile,  his  heirs  and  assigns,  the  several  and  respective 
additional  or  increased  rents  of  101.  by  the  acre  in  the  manner  in  the  said  indenture 
mentioned  ;  and  furthermore  that  the  plaintiff,  his  executors  or  administrators,  should 
and  would  in  a  good  and  husbandlike  manner,  lav,  spread,  and  bestow  upon  the  lands 
by  the  said  indenture  demised,  or  some  part  thereof  where  the  same  should  be  most 
wanted,  all  the  muck,  dung,  and  compost  which  should  or  might  arise  or  be  made 
upon  the  said  premises,  or  any  part  thereof,  during  all  the  said  term  of  twenty  one 
years,  by  the  said  indenture  demised  (except  the  muck,  dung,  and  [919]  compost  to 
arise  and  be  made  in  the  last  year  of  the  said  term,  which  should  be  left  upon  the  said 
premises  to  and  for  the  use  and  benefit  of  the  said  James  Esdaile,  his  heirs  and  assigns) ; 
and  also  should  and  would  bring,  and  in  like  manner  lay,  spread,  and  bestow  upon 
the  said  lands,  or  some  part  thereof,  two  loads  of  good  rotten  clung,  or  ten  bushels  oi 
lime,  for  and  in  lieu  of  every  load  of  hay,  straw,  or  clover  which  should  or  might  be 
carried  off  the  said  premises  at  any  time  during  the  said  term  (wheat  and  rye  straw 
excepted);  and  also  that  he  the  plaintiff,  his  executors  or  administrators,  should  not 
nor  would  at  any  time  during  the  said  term  of  twenty-one  years  by  the  said  indenture 
demised,  let,  set.  demise,  lease,  assign,  or  set  over,  or  otherwise  part  with  the  said 
indenture,  or  the  premises  thereby  demised,  or  any  part  thereof,  to  any  person  or 
persons  whatsoever,  without  the  special  licence  and  consent  of  the  said  .lames  Esdaile,' 
his  heirs  or  assigns,  in  writing  under  his,  her,  or  their  hand  or  hands  for  that  purpose 
first  had  and  obtained  ;  and  it  was  by  the  said  indenture  of  lease  provided,  and 
thereby  declared,  that  the  same  indenture  w,  s  made  upon  the  express  condition,  that, 
if  it  should  happen  that  the  said  yearly  rent,  of  any  part  thereof,  or  other  the  rents 
by  the  said  indenture  reserved,  in  ease  any  should  become  due,  should  at  any  time  be 
behind  or  unpaid  by  the  space  of  twenty  eight  days  next  over  or  after  any  or  either 
of  the  days  whereon  the  same  ought  to  be  paid,  being  lawfully  demanded,  or  if  the 
plaintiff,  his  executors  or  administrators,  should  at  any  time  during  the  said  term  of 
twenty-one  years,  let,  set,  demise,  lease,  assign,  or  set  over,  or  otherwise  part  with, 
the  said  indenture,  or  the  premises  thereby  demised,  or  any  part  thereof,  to  any 
person  or  persons  whatsoever,  without  such  licence  or  consent  as  in  the  said  indenture 
and  thereinbefore  tor  that  purpose  mentioned,  or  if  the  plaintiff,  his  executors  and 
adminis-[920]  trators,  should  not  in  all  things  well  ami  truly  observe,  perform,  fulfil, 
and  keep  all  and  every  the  covenants,  clauses,  provisos,  articles,  ami  agreements  in 
the  said  indenture  contained  on  his  and  their  parts  to  be  observed,  &c.,  according  to 
the  true  intent  and  meaning  of  the  said  indenture,  or  if  the  plaintiff  should  become 
bankrupt  or  insolvent,  then  anil  in  any  or  either  of  the  said  eases,  it  should  anil 
might  lie  lawful  to  and  for  the  said  .lames  Esdaile,  his  heirs  and  assigns,  into  and 
Upon  the  said  demised  premises,  Or  any  part  thereof  in  the  name  of  the  whole,  to 
ie  enter,  and  the  said  premises  to  have  again  and  from  thenceforth  hold  and  enjoy  as 
in  his  and  their  first  and  formei-  estate,  and  the  plaintiff,  his  executors  and  adminis- 
trators, and  all  other  oeeupiers  of  t  he  same  premises,  thereout  and  from  theme  utterly 
to  expel,  put  out,  and  amove,  any  thing  in  the  said  indenture  contained  to  the 
contrary  thereof  in  anywise  notwithstanding;  and  it  was  by  the  same  indenture 
farther  provided,  &c.  (covenant  by  the  lessor,  for  himself,  his  heirs  and  assigns,  to 

assign    and    allow    timber    for    repairs).      The    plea    then    went    on    to    allege,    that    the 

plaintiff  became  possessed  of  the  premises  by  virtue  of  the  above  demise  ;  t hat,  during 
the  continuance  of  the  term,  the  interest  of  .lames  Esdaile  came  to  the  defendant  by 

indenture  of  release    made    pursuant    to   the   statute    I   &  5  Viet.  e.  2  1  ;   that  the  <  I  <  ■  t  ■  ■  1 1 
dant  thereby  became  and  still  was  seised  in  fee   of  the  reversion,  and  entitled  to  enter 

and  re-take  possession,  of  the  demised  premises  for  any  breach  of  condition;  that, 

after   the    making   of   the    indenture   of    lease,   and    of    the    release,    to    wit,  on,  Ar.  the 

plaintiff  became  insolvent  within  the  meaning  of  the  proviso  in  the  [ease  in  that   he 
half  contained,  and  the  defendant   thereupon  became  and  was  entitled  bo  reenter; 
and   that    he  did,  under  and    by    virtue   of   the   power  and   authority    ui  the  lease  eon 
tained,  as  assignee  of  the  reversion,  peaceably  re-enter,  and  expel  the  plain  [921]  till' 

and  his  family,  as  he  lawfully  might.  At.     verificat »ith  proferl  oi  the  several 

indent  ures. 

Eighth  plea     to  the  first,  second,  and  fourth  counts    that  the  indenture  of  lea  e 

in  the    last    preceding   plea    mentioned,  was   made    between    the    plaintiff  and    thi'   said 

■  lames  Esdaile,  at  the  time,  and  in  t  he  manner  and  form,  and  under  the  circumstances, 
severally  and  respectively  in  the  last   preceding  plea  set   forth;  by  virtue  oi  which 
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demise  the  plaintiff,  at  the  time  and  in  the  manner  in  the  last  preceding  plea  set  forth, 
entered  and  was  possessed  of  the  said  demised  premises  as  therein  mentioned  :  that 
the  said  indenture  of  release  was  thereupon  afterwards  made  between  the  said  James 
Esdaile  and  the  plaintiff,  at  the  time,  and  in  the  manner  and  form,  and  under  the 
circumstances,  severally  and  respectively  in  the  last  preceding  plea  in  that  behalf  set 
forth  :  that,  by  virtue  of  the  last-mentioned  indenture,  the  defendant  became  and  was 
seised  and  entitled  in  the  manner  and  under  the  circumstances  in  all  respects  in  that 
plea  mentioned,  whereof  the  plaintiff  then  had  notice  at  the  time  and  in  the  manner 
in  that  plea  mentioned  :  that  thereupon  afterwards,  on  a  certain  day  and  year  after 
the  making  of  the  said  several  indentures  in  this  plea  mentioned  and  referred  to,  and 
during  the  continuance  of  the  demise  by  the  first-mentioned  indenture  of  lease  created, 
and  long  before  the  said  several  times  when,  &c.,  and  every  of  them,  to  wit,  on  the 
1st  of  June,  1844  *,  the  plaintiff  did  set  over  and  part  with  the  said  indenture  of  lease, 
and  the  term  thereby  created,  and  his  the  plaintiff's  interest  therein,  within  the  true 
intent  and  meaning  of  the  said  indenture  of  lease,  and  the  proviso  and  condition  for 
re-entry  therein  contained,  to  wit,  by  pawning,  pledging,  and  mortgaging  the  said 
indenture  of  lease  to  and  with  certain  creditors  of  him  the  plaintiff,  to  wit,  one  R  \\  . 
and  one  F.  B.,  without  the  special  licence  or  consent  in  writing  of  the  said  James 
Esdaile,  or  of  the  [922]  defendant,  under  their  or  either  of  their  hands  or  hand,  or  in 
any  other  manner,  for  that  purpose  first  had  and  obtained,  contrary  to  the  covenant 
of  the  plaintiff  in  the  said  indenture  of  lease  in  that  behalf  contained,  and  the  condition 
of  the  same  indenture  in  the  said  last  preceding  plea  severally  and  respectively  set 
forth  :  *  *  that  he  the  defendant  then  thereupon  became  and  was  entitled  to  re-enter 
upon  the  said  demised  premises,  and  every  part  thereof,  by  reason  of  the  last-mentioned 
breach  of  the  said  condition  of  the  said  demise,  and  to  take  advantage  of  the  forfeiture 
and  determination  of  the  said  term  thereby  incurred  :  that  the  messuage  or  tenement, 
and  farm,  &c,  in  the  said  first-mentioned  indenture  of  lease  mentioned,  and  thereby 
demised,  were  and  are  the  close  and  farm,  &c,  in  the  first,  second,  and  fourth  counts 
of  the  declaration  severally  and  respectively  mentioned,  and  in  which,  &c.,  and  not 
other  or  different :  that  the  plaintiffs  possession  of  the  said  close  and  farm,  &c.,  in 
which,  &c,  at  the  said  several  times  when,  &c,  was  such  a  possession  in  all  respects 
as  in  the  last  preceding  plea  was  in  that  behalf  mentioned  and  set  forth  :  that,  the 
plaintiff  having  committed  such  breach  of  the  said  condition  as  in  this  plea  set  forth, 
he  the  defendant,  under  the  power  and  authority  in  the  first-mentioned  indenture  of 
lease  in  that  behalf  contained,  did  afterwards,  that  is  to  say,  at  the  said  several  times 
when,  &c,  as  the  assignee  of  the  estate  of  the  said  James  Esdaile,  and  of  the  said 
reversion  immediately  expectant  upon  the  determination  of  the  said  demise,  into  and 
upon  the  said  demised  premises,  so  being  the  said  close  and  farm,  &c.,  in  the  first, 
second,  and  fourth  counts  of  the  declaration  respectively  mentioned  as  aforesaid,  and 
c\  civ  part  thereof,  in  the  name  of  the  whole,  peaceably  re-enter,  and  the  same  premises 
diil  have  again,  and  from  thenceforth  hold  and  enjoy,  as  in  the  first  and  former  estate 
of  him  the  said  James  [923]  Esdaile,  and  of  him  the  defendant,  and  the  plaintiff,  his 
family  and  servants,  and  all  other  occupiers  of  the  said  demised  premises,  he  the 
defendant  did  thereout  and  from  thence  utterly  expel,  put  out,  and  amove,  as  he 
lawfully  might  for  the  cause  aforesaid,  and  did  then  thereupon,  under  and  by  virtue 
of  the  said  re-entry,  and  not  otherwise,  commit  the  same  several  trespasses  in  the 
introductory  part  of  this  plea,  and  in  the  said  first,  second,  and  fourth  counts  of  the 
declaration  respectively  mentioned  and  complained  of — verification. 

To  this  plea  the  plaintiff  replied — that  he  did  not  at  any  time  during  the  continu- 
ance of  the  said  demise,  and  before  the  said  several  times  when,  &c.,  set  over  or  part 
with  the  said  indenture  of  lease,  or  the  term  thereby  created,  or  his  the  plaintiff's 
interest  therein,  within  the  true  intent  and  meaning  of  the  said  indenture  of  lease, 
and  the  proviso  and  condition  for  re-entry  therein  contained,  by  pawning,  pledging,  or 
mortgaging  the  said  indenture  of  lease  to  and  with  the  said  supposed  creditors  of  him 
the  plaintiff  in  that  behalf  mentioned,  or  either  of  them,  in  manner  and  form  as  in  the 
said  eighth  plea  was  alleged — concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  by  the  said  replication  the  plaintiff 
had  taken  too  narrow  a  traverse  upon  the  defendant's  said  eighth  plea  ;  that  the 
plaintiff  ought  by  his  said  replication  to  have  denied  generally  that  the  plaintiff,  in 
any  manner  whatever,  had  set  over  or  parted  with  the  said  indenture  of  lease,  or  the 
term  thereby  created,  instead  of  confining  the  issue  to  the  alleged  modes  of  parting 
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with  it,  specified  under  a  videlicet  in  the  plea,  namely,  by  pawning,  pledging,  or 
mortgaging — those  modes  being  so  laid  under  a  videlicet,  and  being  thereby  rendered 
not  material,  for  preventing  or  precluding  the  defendant  from  going  into  evidence  of 
another  or  different  mode  of  setting  over  or  parting  with  the  said  lease  in  and  by  way 
of  violation  of  the  same  covenant,  as,  for  instance,  of  a  general  assignment,  and  [924] 
the  plaintiff  had  no  right  to  limit  the  defendant  to  evidence  excluding  proof  of  a 
general  assignment,  or  other  mode  of  parting  with  the  said  lease,  in  violation  of  the 
plaintiff's  covenant  in  that  behalf,  as  he  sought  to  do  by  his  said  traverse  of  the  said 
plea,  and  which  would  be  the  effect  of  an  issue  joined  on  the  said  traverse  ;  that  the 
plaintiff,  in  thus  taking  a  traverse  upon  matter  which  was  laid  under  a  videlicet,  had 
entirely  given  the  go-by  to  the  substance  of  the  plea,  and  had  violated  the  ordinary 
and  well-established  rules  of  pleading ;  that,  by  such  a  traverse,  the  plaintiff  sought 
to  raise  an  immaterial  issue  ;  that,  by  such  traverse,  the  plaintiff  sought  to  entrap  the 
defendant  into  taking  issue  on  an  immaterial  point,  and  one  too  narrow  to  admit  of  a 
decision  of  the  merits  ;  that  such  traverse  was  intended  to  perplex  and  embarrass  the 
defendant  in  his  rejoinder,  and  to  avert  a  trial  of  any  material  question  ;  that  no  safe, 
certain,  material,  or  single  issue  could  be  taken  on  such  replication  ;  and  that  the 
traverse  taken  by  the  said  replication  was  in  other  respects  too  narrow,  and  illusory 
and  ensnaring. 

The  tenth  plea  was  similar  to  the  eighth,  down  to  the  asterisk  p.  921  :  it  then 
proceeded  to  allege  that  the  plaintiff  did  not  in  all  things  observe,  perform,  fulfil,  and 
keep  the  covenants  in  the  said  indenture  in  that  behalf  contained,  on  his  the  plaintiffs 
part  to  be  observed,  performed,  fulfilled,  and  kept,  according  to  the  true  intent  and 
meaning  of  the  said  indenture,  that  he  the  plaintiff,  his  executors  or  administrators, 
should  not  nor  would  at  any  time  during  the  said  term  of  twenty -one  years  by  the 
said  first-mentioned  indenture  of  lease  demised,  sow,  crop,  receive,  or  take  off  or  from 
the  said  arable  lands  by  the  said  indenture  demised,  or  any  part  thereof,  more  than 
two  crops  of  any  sort  of  corn  or  grain  successively,  but  should  and  would,  every  third 
year,  summer-fallow  or  lay  the  said  arable  lands  down  with  rye-grass  and  clover  seeds, 
in  a  husbandlike  manner,  or  should  or  [925]  would  plant  with  potatoes,  or  sow  with 
peas  or  beans,  which  should  be  twice  well  hoed  ;  but,  on  the  contrary  thereof,  t lie 
defendant  said  that  then,  and  before  the  said  several  times  when,  &c.,  or  any  or 
either  of  them,  he  the  plaintiff  broke  the  same  covenant,  and  wholly  failed  to  observe, 
perform,  fulfil,  and  keep  the  same,  in  this,  to  wit,  that  then,  and  during  the  continu- 
ance of  the  said  term  of  twenty-one  years  by  the  said  indenture  of  lease  granted,  he 
the  plaintiff  did  sow,  receive,  and  take  off  and  from  divers,  to  wit,  fifty  acres  of  the 
arable  lands  by  the  said  indenture  demised,  and  off  and  from  every  part,  more  than 
two  crops  of  corn  successively,  to  wit,  that  the  plaintiff  then  sowed,  received,  and  took 
off  and  from  the  said  arable  lands,  and  the  said  fifty  acres  parcel  thereof,  three  crops 
of  wheat  successively  ;  and  that  he  the  plaint  ill'  did  not  nor  would  every  third  year-, 
or  at  any  other  time,  or  in  any  other  manner,  summer  fallow  or  lay  the  said  arable 
lands,  oi-  any  part  thereof,  down  with  rye-grass  and  clover  seeds,  in  a  husliandlike  or 

in  any  other  ma t,  nor  did  nor  would  plant  with  potatoes,  nor  sow  with  peas,  which 

were  twice,  or  at  all,  well,  or  in  any  other  manner,  hoed,  contrary  to  tin'  covenant  of 
the  plaintiff  in  the  said  indenture  of  lease  in  that  behalf  contained,  and  the  condition 
of  the  same  indenture  in  the  said  seventh  plea  respectively  set  forth.      The   plea   then 

proceeded  as  before  from  tin'  double  asterisk  p.  922  to  the  end. 

To  this  plea  the  plaintiff  replied  -that  he  did  during  the  said  term  of  twenty-one 
years,  and  before  the  said  several  times  when,  &c,  in  all  things  observe,  perform, 
fulfil,  and  keep  the  covenants  in  the  said  indenture  in  that  behalf  contained,  on  his 
the  plaintiffs  part  to  he  performed,  according  to  the  hue  intent  ami  meaning  of  the 
said   indenture,  particularly  in   this,  to   wit,  that    he  did    not    at    any   time  during   the 

said  term  of  twenty  one  years,  sow,  crop,  receive,  or  take  off  or  IV the  said  [92G] 

arable  lands,  or  any  or  either  of  them,  or  any  part  thereof,  more  than  two  crops  ol 
any  kind  of  corn  or  grain  successively,  and  did,  r\<-vy  third  year,  summer  fallow  a 
part,  consisting  of  divers,  to  wit,  fifty  acres  of  the  said  arable  lands,  and  did  lay  down 
with  rye-grass  and  clover  seeds,  in  a  husbandlike  manner,  other  part,  consisting  oi 
divers,  to  wit,  fifty  other  acres  of  the  said  arable  lauds,  and  did  plant  another  pail, 
consisting  of  divers,  to  wit,  fifty  other  acres  of  the  said  arable  lands,  with  potatoes, 
and  did  sow  another  part,  consisting  of  divers,  to  wit,  fifty  other  acres  of  the  aid 
arable  lands,  with  peas,  and  divers,  to  wit,  the  residue  of  the  said  arable  lands,  con 
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sisting,  to  wit,  of  fifty  other  acres  of  the  said  arable  lands,  with  beans,  which  were 
twice  well  hoed  ;  and  that  there  was  not  at  any  time  during  the  said  demise,  and 
before  the  said  several  times  when,  &c.,  any  part  or  portion  of  the  said  arable  lands 
in  the  said  indenture  contained,  which  the  plaintiff  did  not  every  third  year  of  the 
said  demise  either  summer-fallow  or  lay  down  with  rye-grass  and  clover  seeds,  in  a 
husband-like  manner,  or  plant  with  potatoes,  or  sow  with  peas  or  beans  which  were 
twice  well  hoed  :  contrary  to  the  covenant  of  the  plaintiff  in  the  said  indenture  of 
lease  in  that  behalf  contained,  and  the  condition  of  the  same  indenture  in  the  seventh 
plea  set  forth,  in  manner  and  form  as  in  the  last  plea  was  alleged — concluding  to  the 
country. 

Special  demurrer,  assigning  for  causes,  that  the  traverse  taken  by  the  replication 
was  too  large  ;  that  the  replication  offered  to  put  in  issue  and  to  affirm  a  matter  out 
of  the  tenth  plea  ;  that  the  tenth  plea  did  not  deny  or  attempt  to  dispute  or  raise  any 
issue  upon  the  sowing  of  beans  by  the  plaintiff  in  or  upon  the  said  demised  premises, 
whereas  the  plaintiff  sought,  by  his  traverse  of  the  plea,  to  involve  that  question  in 
the  issue,  and  in  this  the  traverse  was  too  large  ;  that  the  replication  did  [927]  not 
sufficiently  avoid  the  plea,  because,  although  the  replication  admitted  that  part  of  the 
demised  premises  were  planted  with  potatoes  and  sowed  with  peas,  it  did  not  shew 
that  such  potatoes  and  peas  so  planted  and  sowed,  or  any  part  thereof,  were  or  was 
twice,  or  in  any  manner,  hoed,  as  required  by  the  said  covenant  in  that  behalf;  that 
in  this  replication  was  repugnant  and  contradictory,  first,  by  alleging  an  absolute 
performance  of  the  covenant  mentioned  and  referred  to  in  the  replication  and  last 
plea,  and  then,  by  admitting  a  breach  thereof;  that  the  plaintiff,  by  offering  to  put 
in  issue  such  sowing  of  beans,  tendered  an  immaterial  issue  ;  that  the  replication  was 
double,  by  containing  an  allegation  of  entire  observance  of  the  covenants  in  the 
indenture  of  lease  in  last  plea  mentioned,  and  a  traverse  of  the  particular  breach  of 
the  same  covenants  in  the  same  plea  alleged,  and  also  an  allegation  that  the  particular 
breach  never  happened  ;  that  it  was  impossible  for  the  defendant  to  take  any  safe  or 
single  issue  upon  the  replication  ;  and  that  the  said  replication  was  intended  to 
perplex  and  ensnare  the  defendant  in  his  rejoinder,  and  was  in  other  respects  too  wide 
and  general,  and  was  otherwise  vicious,  informal,  and  insufficient. 

The  plaintiff  joined  in  demurrer  (a). 

Channell,  Serjt.  (with  whom  was  Petersdorff),  in  support  of  the  demurrers.  The 
eighth  plea  alleges  a  breach  by  the  plaintiff  of  his  covenant  not  to  assign,  thus — "that 
the  plaintiff  did  set  over  and  part  with  the  said  indenture  of  lease  and  the  term  thereby 
created,  and  his,  the  plaintiff's,  interest  therein,  within  the  true  intent  and  meaning 
of  the  said  indenture  of  lease,  and  the  proviso  and  condition  for  re-entry  therein  con- 
tained ;"  and  then  it  goes  on,  unnecessarily,  to  state  the  [928]  mode  of  parting  with 
it — "to  wit,  by  pawning,  pledging,  and  mortgaging  the  said  indenture  of  lease  to  and 
with  certain  creditors  of  him  the  plaintiff,  to  wit,  one  R.  W.  and  one  F.  B.,"  without 
the  licence  or  consent  of  the  lessor,  or  of  the  defendant.  The  plaintiff  in  his  replica- 
tion incorporates  both  of  these  allegations  without  any  qualification.  The  circumstance 
of  the  defendant's  having  introduced  an  immaterial  allegation  into  his  plea,  does  not 
entitle  the  plaintiff  to  introduce  a  traverse  of  it  in  his  replication,  so  as  to  narrow  the 
breach  to  the  particular  mode  stated,  viz.  by  pawning,  pledging,  and  mortgaging  the 
indenture  and  the  demised  premises,  with  particular  creditors.  The  general  rule  of 
pleading  admits  of  no  doubt.  Thus,  in  Comyns's  Digest  (title  Pleader,  (G.  15)),  it  is 
said  :  "  A  traverse  larger  than  can  be  denied  (b),  is  bad  :  as,  in  intrusion,  if  it  be 
alleged  that  possessions  of  the  dean  and  canons  of  E.  founded  apud  Westminster,  by 
dissolution,  &c.  came  to  the  King,  and  the  defendants  intruded,  &c.,  the  defendant 
says  that  the  foundation  was  by  another  name,  absque  hoc  that  it  was  founded  apud 
Westminster  by  the  name  alleged;  it  is  a  bad  traverse,  because  it  extends  to  the 
place  of  the  foundation  (citing  f  Leo.  39).  So,  a  traverse  of  the  surrender  of  a 
copyhold  to  such  a  steward  such  a  day,  is  bad  ;  for,  the  day  and  steward  ought  not 
to  be  part  of  the  issue,  but  the  traverse  ought  to  be  of  the  surrender  modo  et 
forma  (Yelv.  122,  Cro.  Jac.  202).  So,  a  traverse  that  by  indenture  A.  bargained  and 
sold,  is  bad  ;  for,  it  makes  the  indenture  part  of  the  issue  (Semb.  Cart.  218).     In 

(a)  The  case  was  argued  in  Trinity  term,  before  Tindal,  C.J.,  and  Coltman,  Maule, 
and  Cresswell,  JJ. 

(/*)   I.e.  involving  more  matter  than  ought  to  be  denied. 
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trespass,  if  the  defendant  justifies  by  molliter  manus  to  prevent  a  rescous  of  an 
execution,  in  aid  and  by  the  command  of  a  bailiff,  traverse  that  it  was  to  prevent 
a  rescous  in  aid  and  by  command  of  the  bailiff,  [929]  is  bad;  for,  the  command 
is  not  material"  (citing  3  Lev.  113).  In  Regil  v.  Green  (1  M.  &  W.  329),  in  debt  for 
money  lent  and  money  paid,  the  plea  first  alleged  that  the  sums  so  lent  and  paid, 
were  lent  for  the  purpose  of  paying,  and  were  paid,  to  J.  K.,  the  master  of  a  ship 
then  in  a  foreign  port,  for  the  repairs  of  such  ship,  and  not  on  the  security  or  liability 
of  the  defendant  ;  and  then  went  on  to  state  an  agreement  made  in  such  foreign  pint, 
between  the  plaintiff  and  J.  K.,  for  the  defendant,  for  bottomry,  and  a  bottomry-bond 
given  by  J.  R.  to  the  plaintiff  in  pursuance  of  such  agreement ;  by  means  of  which, 
it  was  alleged,  the  plaintiff  had  desired  to  obtain  exorbitant  interest  for  his  advances. 
The  replication  to  this  plea  alleged — first,  that  the  money  was  lent  and  paid  on  the 
security  and  liability  of  the  defendant — secondly,  that  there  was  no  such  agreement — 
and,  thirdly,  that  there  was  no  such  bond  as  was  stated  in  the  plea.  On  special 
demurrer,  it  was  held  that  the  replication  was  bad,  for  tendering  issues  on  several 
matters,  having,  by  the  first  allegation,  put  in  issue  the  whole  substantial  matter  of 
defence.  So,  again,  in  StiiM/*  v.  hiinsim  (1  M.  cfe  W.  728,  5  Dowl.  P.  C.  162),  in  case 
for  a  false  return,  where  the  declaration  alleged  that  the  defendant  seized,  and  took 
in  execution,  divers  goods  and  chattels  of  the  value  of  the  moneys  directed  to  lie 
le\  ird  as  aforesaid,  and  then  levied  the  same  thereout ;  a  plea  that  the  defendant  did 
not  seize  or  take  in  execution  any  goods  or  moneys,  and  levy  the  moneys  directed 
by  the  said  writ  to  be  levied,  modo  et  forma — was  held  bad,  as  tendering  too  large 
an  issue.  Lord  Abinger  said  :  "The  defendants,  by  the  issue  tendered,  would  render 
it  incumbent  upon  the  plaintiff  to  prove  that  the  goods  were  seized,  and  the  money 
levied  out  of  them;  which  it  is  not  incumbent  upon  him  to  do."  Moore  v.  Boul [930]- 
cott  (1  N.  C.  323,  1  Scott,  122,  3  Dowl.  P.  C.  145)  is  an  authority  to  the  same  effect, 
There,  to  an  action  on  an  attorney's  bill,  the  defendant  pleaded,  that  the  bill  was  for 
work  at  law  and  in  equity,  and  was  not  delivered  to  her  a  month  before  action  ;  and 
a  replication,  that  the  bill  was  not  for  work  at  law  and  in  equity,  was  held  ill,  as 
tendering  too  large  a  traverse. 

The  breach  alleged  in  the  tenth  plea  is,  that  the  plaintiff  took  from  fifty  acres  of 
the  arable  lands  by  the  indenture  demised,  more  than  two  crops  of  corn  successively, 
to  wit,  three  crops,  and  that  he  did  not  summer-fallow  or  lay  down  with  rye-grass 
and  clover-seeds,  or  plant  with  potatoes,  or  sow  with  peas,  which  were  twice  well 
hoed.  The  replication  traverses  the  taking  of  more  than  two  crops  of  corn  successively, 
and  then  goes  on  to  aver  that  the  plaintiff  did  summer  fallow,  and  did  lay  down  a 
certain  number  of  acres  with  rye-grass  and  clover  seeds,  and  did  plant  a  certain  other 
number  of  acres  with  potatoes,  and  sow  a  certain  other  number  of  acres  with  peas,  and 
a  certain  other  number  of  acres  with  beans,  which  were  twice  well  hoed,  anil  that 
there  was  not,  at  any  time  during  the  said  demise,  any  part  of  the  arable  lands  in  the 
indenture  contained,  which  the  plaintiff  did  not,  every  third  year  of  the  demise,  either 
summer-fallow  or  lay  down  with  rye-grass  and  clover  seeds,  in  a  husband  like  manner, 
or  plant  with  potatoes,  or  sow  with  peas  or  beans  which  were  twice  well  hoed,  contrary 
to  his  covenant,  The  replication  thus  attempts  to  put  in  issue,  as  well  those  matters 
which  are  defectively  or  insufficiently  stated,  as  those  which  are  well  stated,  in  the 
plea  [Maulc,.l.  There  are  two  covenants,  the  one  negative,  the  other  affirmative 
as  to  the  one,  the  breach  is  well  assigned,  and  as  to  the  other,  not  :  the  replication 
properly  takes  issue  upon  the  first,  and  then  adds  some  idle  talk  about  the  other.  I  The 
plaintiff  had  no  right.  [931]  to  put  in  issue  the  breach  defectively  assigned,  by  con 

eluding  to  the  country,  as  he  has  done.  In  BislUffn  v.  Evans  I 2  ( 'r.  M.  &  R.  12, 
5  Tyrwh.  (i:i'J),  in  debt  on  bond  for  the  penal  sum  of  12,0001.,  the  declarat  ion  set  forth 
the  condition,  which  was   for   the  payment  of   60001.  witli  interest,  and   assigned  as  a 

breach  i he  Hon  payment  oi  60001.  (omitting  interest):  the  defendant  pleaded  that  he 
paid  the  (iOOOl.  witli  interest,  according  to  the  form  and  effect  oi  tin- litioii  .  and 

the  plea  was  held  ill  on  special  demurrer.      The  plea,  said   I'arkc.  II.,  "ought  to  ecu    in 

an   issue  taken   u| some  aver nt"     that    is,  some  material  aver at     "in   the 

pleadings   on    the   other   side,  and    such    issue   ought   not   to  include   any  other    mailer. 

That   being  the  principle  upon  which  the  plea  ought  to  have  1 neons :ted,  whal 

is  the  present  plea.'  It  includes  a  Fact  of  which  no  averment  is  to  bo  found  in  the 
declaration.  It  states  that  the  defendant  paid  to  the  plaint  ill'  the  sum  ol  60001.,  with 
interest,  for  the  same,  &c,  without   anj    leduction  or  abatem 

C.  P.  nu- 26* 
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any  taxes,  &c.  ;  thus  averring  a  payment  both  of  principal  and  interest,  a  fact  to  wbieh 
no  corresponding  averment  is  to  be  found  in  the  declaration.  The  issue,  therefore, 
is  improperly  ottered,  and  the  plea  is  bad."  So,  in  Tv/ndey  v.  Macgregor  (6  Maim.  &  Gr. 
46,  6  Scott,  X.  R.  906,  1  1>.  A"  L.  506),  a  declaration  in  case  stated  that  one  I),  had 
requested  the  plaintiff  to  advance  him  25001.  upon  the  security  of  an  assignment  of 
the  benefit  of  a  claim  I),  alleged  he  had  against  government ;  that  D.  had  referred 
the  plaintiff,  for  information  on  the  subject  of  the  said  claim,  to  the  defendant,  as  being, 
and  as  in  fact  the  defendant  was,  an  officer  in  the  service  of  government,  and  as  being 
able,  from  the  means  of  knowledge  possessed  by  him,  to  afford  such  information  ;  that 
the  plaintiff  applied  to  the  defendant  ;  and  that  the  latter  [932]  falsely  and  fraudu- 
lently represented  to  the  plaintiff  that  the  claim  was  entertained  by  government,  and  sure 
to  be  paid,  and,  as  the  defendant  believed,  within  three  months,  &c.  The  defendant 
pleaded  that  he  was  not  an  officer  in  the  service  of  government,  nor  able,  from  the 
means  of  knowledge  possessed  by  him,  to  afford  information,  modo  et  forma,  concluding 
to  the  country  :  and  it  was  held,  that  the  first  part  of  the  plea  was  bail,  as  being  a 
traverse  of  an  immaterial  allegation,  and  the  second,  because  a  traverse  of  matter  not 
alleged  in  the  declaration.  The  replication  in  the  present  case,  therefore,  is  clearly 
bad  ;  and  the  only  question  is,  whether  the  defendant  is  precluded  from  taking  the 
objection  on  special  demurrer,  1)}'  reason  of  the  defectively  alleged  breach  set  forth 
in  the  plea. 

Manning,  Serjt.,  contra.  It  was  incumbent  on  the  defendant  in  his  eighth  plea 
to  shew  how  the  plaintiff  had  parted  with  the  indenture  set  out  in  the  seventh  plea ; 
and,  having  condescended  upon  the  particular  mode,  he  is  bound  by  it.  Thus,  in 
Sir  Francis  Leke's  cme  (Dyer,  365  a.),  in  replevin,  on  the  question  who  ought  to  keep 
the  inclosure,  the  avowant  stated  himself  to  be  seised  in  fee,  though  he  needed  not 
to  have  set  out  any  particular  estate,  but  might  have  alleged,  generally,  that  he  was 
seised  of  the  close  ;  yet,  having  done  so,  the  precise  estate  was  held  to  lie  traversable. 
So,  in  Lord  Orumwell's  case  (Dyer,  365  b.),  in  ejectione  firmse  upon  a  demise  by  C,  the 
defendant  pleaded,  that,  before  C.  had  any  thing,  B.  was  seised  in  fee,  and  enfeoffed 
A.,  who  died  seised,  and  his  son  leased  to  the  defendant,  who  was  possessed  till  ousted, 
and  the  son  disseised,  by  R,  who  afterwards  enfeoffed  C,  who  demised  to  the  plaintiff: 
the  replication,  taking  by  protestation  the  feoffment  to  A.  and  [933]  the  dying  seised, 
traversed  the  disseisin  :  and  the  replication  was  held  good,  though  the  feoffment  or 
the  dying  seised  might  both  be  traversed,  at  the  election  of  the  plaintiff.  These 
decisions  shew,  that,  even  though  the  defendant  might  have  been  justified  in  alleging 
the  breach  in  more  general  terms,  the  plaintiff  was  at  liberty  to  pursue  the  course 
adopted  by  the  defendant,  and  to  traverse  in  the  precise  terms  used  by  him.  Bobvnson 
v.  Turner  (Q.  B.  Hilary  term,  1842,  6  Jurist,  368)  is  an  authority  to  the  same  effect. 
That  was  an  action  on  an  agreement  by  the  defendant  to  pay  an  annuity  of  251.  for 
fourteen  years,  with  a  stipulation  that  the  plaintiff  should  not  willingly  or  knowingly 
permit  or  suffer  any  one,  during  that  time,  to  keep  post-horses  or  post-chaises 
Dti  any  part  of  the  premises,  for  the  purpose  of  letting  them  to  hire.  The  defen- 
dant pleaded  that  the  plaintiff  suffered  a  certain  person,  to  wit,  John  Thomas, 
to  let  divers  post-horses  and  post-chaises,  on  the  premises,  in  breach  of  the  agreement. 
At  the  trial,  the  defendant  gave  evidence  that  the  plaintiff  had  permitted  Charles 
Hatchard  to  carry  on  business  in  breach  of  the  agreement :  but  it  was  objected, 
on  behalf  of  the  plaintiff,  that  John  Thomas  could  not  be  rejected  out  of  the 
averment  in  the  plea.  The  judge  directed  a  verdict  for  the  defendant :  and,  upon  a 
motion  to  enter  a  verdict  for  the  plaintiff,  Lord  Denman  said:  "We  have  no  doubt 
that,  if  a  party,  in  pleading  a  breach  of  an  agreement,  undertakes  to  name  a  person, 
or  an  instance  of  the  breach  of  the  agreement,  in  his  pleading,  the  putting  it  under  a 
videlicet  does  not  make  it  immaterial  ;  and  he  cannot  give  evidence  of  another  person 
or  another  instance.  [Maule,  J.  It  does  not  appear  from  that  report  whether  or  not 
the  plea  contained,  in  addition  to  the  statement  of  the  particular  case  of  John  Thomas, 
a  larger  allegation  of  breach,  snch  as  is  found  here.] 

[934]  The  tenth  plea  alleges  a  breach  of  covenant  by  taking  three  crops  of  grain 
in  succession  from  part  of  the  lands  demised,  and  a  failure  once  in  three  years  to 
summer  fallow,  or  lay  down  the  arable  lands  with  rye-grass  and  clover  seeds,  or  to 
plant  with  potatoes,  or  sow  with  peas  ;  but  it  does  not  go  on  to  allege  that  the  plaintiff 
did  not  sow  with  beans.  The  replication  gives  a  complete  answer  to  the  first  part 
of  the  breach,  which  alone  is  material  :  the  rest  of  the  plea  may  be  looked  upon  as 
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surplusage;  and  so  much  i>f  the  replication  as  is  pleaded  thereto  may  be  rejected 
with  it. 

Chauucll,  Serjt.,  in  reply.     The  eases  of   Sir   Framcis   Leh   and  Lord  Crumwell 

are  altogether  beside  the  present  ;  for,  there,  one  allegation  was  substituted  for  another. 
Neither  is  this  ease  governed  by  Robinson  v.  Turner.  There,  the  defendant  was  setting 
up  a  breach  of  contract  on  the  part  of  the  plain  till',  in  order  to  justify  or  excuse  his  own 
1  .reach  of  contract.  The  plea  introduced  new  matter,  and  therefore  must  have  concluded 
with  a  verification  :  the  report  is  silent  as  to  the  form  of  the  replication;  and  the  court 
will  hardly  assume  that  it  was  merely  the  similiter.  I  [ere, the  very  object  of  the  demurrer 
was,  to  get  rid  of  the  difficulty  that  presented  itself  in  that  ease.  The  traverse  should 
have  been  confined  to  the  first  branch  of  the  plea.  As  to  the  tenth  plea — it  must  be  con- 
ceded that  the  breach  is  defectively  stated,  inasmuch  as  it  does  not  negative  the 
sowing  with  beans.  [Maule,  •!.  There  are  two  distinct  covenants.  The  pleader  seems 
to  have  treated  the  second  merely  as  a  (publication  of  the  first.]  The  plea  might  have 
been  bad  on  special  demurrer  on  the  ground  of  duplicity  :  for,  though  the  insertion  it 


a  plea  of  additional  matter  that  is  wholly  immaterial,  docs  not  constitute  duplicity, 
yet,  pertinent  matter  defectively  pleaded,  does  amount  to  duplicity,  if  it  tend  to  a 
second  [935]  ground  of  defence.  Tile  question  is,  whether  a  replication  putting  in 
issue  the  second  breach  so  defectively  pleaded,  is  not  bad  on  special  demurrer. 
[Maule,  J.  I  have  always  understood  the  distinction  to  be  this — that  matter  is  said 
to  be  defectively  stated,  where  the  fault  is,  not  in  the  thing  stated,  but  only  in  the 
manner  of  stating  it.]  It  is  submitted  that  the  rule  is  not  so  limited,  lint,  however 
that  may  be,  the  plaintiff  hail  no  right  to  incorporate  the  immaterial  matter  in 
his  replication,  and  so  attempt  to  make  it  part  of  the  issue. 

The  court  suggested  that  each  party  should  amend,  without  costs  ;  but  this  was 
declined  by  the  defendant. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trespass  for  breaking  and  entering  a  certain  farm  demised  to 

the  plaintiff  by  .lames   Esdaile,  to   hold    lor   twenty- years   from    Michaelmas   is.'i'.l, 

and  for  cutting  and  carrying  away  crops,  &C 

The  defendant  pleaded  several  pleas,  of  which  the  seventh  set  out  the  lease  granted 
by  Esdaile  to  the  plaintiff,  which  contained  covenants  by  the  plaintiff  that  he  would 
not,  at  any  time  during  the  said  term  of  twenty  one  years,  sow,  crop,  receive,  or  take 
ofior  from  the  said  arable  lands  demised,  or  any  part  thereof,  more  than  two  crops  of 
any  sort  of  corn  or  grain  successively,  but  should  and  would,  every  third  year,  summer 
fallow  or  lay  the  said  arable  lands  down  with  rye  grass  and  clover  seeds,  in  a  husband- 
like  manner,  or  should  or  would  plant  with  potatoes,  or  sow  with  peas  or  beans,  which 
should  be  twice  well  hoed  ;  and  also  that  he  the  plaint  ill',  his  executors,  Ac,  should 
not  nor  would,  at  any  time  during  the  said  term  of  twenty  one  years  by  [93G]  the 

said    indenture   demised,  let,  set,  demise,   lease,  assign,  or   set    oxer,    or   otherwise    part 

with  that  indenture,  or  the  premises  thereby  demised,  or  any  pari  thereof,  to  any 
person  or  persons  whatsoever,  wit  bout  the  special  licence  and  consent  of  the  said  James 
Esdaile,  his  heirs  and  assigns,  in  waiting — with  a  power  of  reentry  for  breach  of  any 
covenant    in   the  lease.     This  plea,   then  set   out    a   release  oi   the  reversion   to  the 

defendant  (a). 

The  eighth  plea,  after  referring  to  the  lease  granted  bo  the  plaint  ill',  and  the  release 
of  the  reversion  to  the  defendant,  averred,  "that,  after  the  making  of  those  several 

indentures,  and  before  the  said  t  line  when,  A  e.,  I  lie  plainl  ill'  did  sel  over  and  pari  with 
the  said  indent  iin-  of  lease,  and  the  lei  in  I  hereby  oreated,  and  his  t  he  plain!  ill's  interest 
therein,  within  I  he  true    intent    and    meaning  of    the    Baid    indenture   of    leas,',  and    the 

proviso  and  condition  foi  re-entry  therein  contained,  to  wit,  by  pawning,  pledging, 
and  mortgaging  the  said  indenture  of  lease  to  and  with  certain  creditors  of  the  plan  it  ill'. 
to  wit,  1>'.  W.  and  I''.  B.,  without  the  special  licence  or  consent  in  writing  oi  the  aid 
•lames  Esdaile  or  the  defendant." 

Lastly,  the  defendant  pleaded,  that,  during  the  Baid  term  oi  twenty  one  years,  the 
plaintiff  did  sow,  receive,  and  lake  off  and  from  divers,  to  wit,  fifty,  acres  of  the  arable 
lands  demised,  and  oil' and  from  every  pari  thereof,  more  than  two  crops  of  coin 
successively,  to  wit,  three  crops  of  wheal  successively  ;  and  thai  the  plaintiff  did  not 

(a)  li  also  stated  a  re-entry  for  covenant  broken. 
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nor  would  every  third  year,  or  at  any  other  time,  or  in  any  other  manner,  summer- 
fallow,  or  lay  the  said  arable  lands,  or  any  part  thereof,  down  with  rye-grass,  &c.,  in 
a  husband-like  or  any  other  manner,  nor  did  nor  would  plant  with  potatoes,  nor  sow 
with  peas,  which  were  twice,  or  at  all,  well  or  in  any  other  manner  hoed,  &C.  ;  where- 
fore the  defendant  entered,  &C. 

[937]  The  plaintiff  replied  to  the  eighth  pica,  that  he  did  not  set  over  or  part 
with  the  said  indenture  of  lease,  or  the  term  thereby  created,  or  his  the  plaintiffs 
interest  therein,  within  the  true  intent,  &c.,  "by  pawning,  pledging,  or  mortgaging 
the  said  indenture  of  lease  to  and  with  the  said  supposed  creditors  of  him  the  plaintiff 
in  that  behalf  mentioned,  or  either  of  them,  in  manner  and  form  as  in  the  eighth  plea 
mentioned." 

To  the  last  plea  the  plaintiff  replied,  that  he  did  not  at  any  time  during  the  said 
term  of  twenty-one  years,  sow,  crop,  receive,  or  take  off  or  from  the  said  arable  lands, 
or  any  part  thereof,  more  than  two  crops  of  any  sort  of  grain  successively,  and  in 
every  third  year  did  summer-fallow  ;i  part,  consisting  of  divers,  to  wit,  fifty  acres  of 
the  said  arable  lands,  and  did  lay  down  with  rye-grass  and  clover  seeds,  in  a  husband- 
like  manner,  part,  consisting  of  divers,  to  wit,  fifty,  other  acres  of  the  said  arable 
lands,  and  did  plant  another  part,  consisting  of  divers,  to  wit,  fifty,  other  acres,  of  the 
said  arable  lands  with  potatoes,  and  did  sow  another  part,  consisting  of  divers,  to  wit, 
fifty,  other  acres  of  the  said  arable  lands,  with  peas,  and  divers,  to  wit,  the  residue  of 
the  said  arable  lands,  consisting  of  fifty  other  acres,  with  beans,  which  were  twice 
well  hoed,  &c. 

The  defendant  demurred  to  the  replication  to  the  eighth  plea,  on  the  ground  that 
it  ought  to  have  denied  generally  that  the  plaintiff  had  in  any  manner  set  over  or 
parted  with  the  indenture  of  lease,  instead  of  confining  the  issue  to  the  mode  of 
parting  with  it  alleged  under  a  videlicet  in  the  plea. 

The  defendant  demurred  also  to  the  replication  to  the  tenth  plea,  on  the  ground 
that  the  plea  did  not  attempt  to  raise  any  issue  about  the  sowing  of  beans,  whereas 
the  plaintiff,  by  the  replication,  sought  to  involve  that  question  in  the  issue  ;  also  on 
the  ground  that  the  replication  did  not  shew  that  the  potatoes  and  peas,  said  to  have 
been  planted  and  sowed,  were  twice,  or  in  any  manner,  hoed. 

[938]  After  the  case  had  been  argued,  it  stood  over  that  the  parties  might  consider 
whether  they  would  amend.  As  neither  party  has  thought  fit  to  do  so(«),  we  must 
pronounce  our  judgment  on  the  record  in  its  present  state.  And  we  are  of  opinion, 
that,  on  the  demurrer  to  the  replication  to  the  eighth  plea,  the  defendant  must 
succeed. 

It  is  a  general  rule  in  pleading,  that  a  traverse  more  large  or  more  narrow  than 
necessary  is  bad:  Comyn's  Digest  (title  Pleader  (G.  15),  and  ((!.  Hi)).  As  instances 
of  traverses  too  large,  he  mentions  the  ease  cited  at  the  liar  from  Yelverton  (supra) : — 
"A  traverse  of  a  surrender  of  a  copyhold  to  such  a  steward,  such  a  day,  is  bad  ;  for, 
the  day  and  steward  ought  not  to  be  part  of  the  issue,  but  the  traverse  ought  not  to 
be  of  the  surrender  modo  et  forma."  And  again  :  "  .So  in  trover,  if  the  plaintiff  alleges 
conversion  by  the  sale  of  the  goods,  traverse  of  the  conversion  by  sale  is  too  large." 
Tlie  modern  case  of  Stubbs  v.  Lainson  proceeded  on  the  same  principle  :  and  several 
ethers  are  cited  in  Serjt.  Stephen's  work  on  pleading  (5th  edit.  p.  281),  where  the 
rule  is  very  clearly  laid  down  and  explained  ;  and  in  the  next  page  he  states  and 
explains  the  rule  on  which  the  argument  in  support  of  this  replication  was  founded, 
viz.  that  a  party  may  in  general  traverse  a  material  allegation  of  title  or  estate  to  tie 
extent  to  which  it  is  alleged,  though  it  need  not  have  been  alleged  to  that  extent.  It 
appears  to  us,  however,  that  the  allegation,  under  a  scilicet,  that  the  indenture  of  lease 
was  parted  with  by  mortgaging  it  to  Watson  and  Broughton,  was  uot  a  material 
allegation  of  title,  and  that  the  plaintiff  could  not  properly  put  it  in  issue  by  his 
traverse. 

[939]  In  deciding  as  to  the  replication  to  the  tenth  plea,  it  is  necessary  to  see, 
first,  what  is  the  breach  there  alleged  in  that  plea.  The  covenant  set  out  is  twofold — 
that  the  tenant  will  not  take  more  than  two  crops  of  grain  in  succession,  and  that  he 
will  do  certain  other  things.     The  plea  then  avers,  correctly,  a  breach  of  the  first 

(a)  The  defendant  was  satisfied  with  the  intimation  that  one  out  of  two  replica- 
tions to  pleas  pleaded  in  bar  of  the  same  counts,  was  bad,  the  right  of  action  upon 
those  counts  failing,  unless  both  replications  could  be  supported. 
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branch  of  the  covenant,  but  does  nol  shew  a  breach  of  the  second;  for,  it  does  not 
stale  that  the  tenant  did  not  sow  with  beans,  which  was  one  mode  in  which  he  was 
allowed  to  perform  that  branch.  The  replication  contains  a  direct  traverse  of  the 
breach  well  alleged,  and  matter  which  would  not  have  been  a  sufficient  answer  to  a 
breach  of  the  second  branch  of  the  covenant,  if  that  had  been  shewn  by  the  plea. 
Bui  we  are  of  opinion,  that  the  averments  in  the  plea  following  the  good  breach,  arc 
mere  surplusage:  they  do  not  amount  to  a  defective  statement  of  a  breach  of  the 
second  branch  of  the  covenant:  that  which  is  stated  is  sufficiently  stated:  but  that 
which  is  necessary  to  shew  the  second  branch  of  the  covenant  broken,  is  not  stated  at 
all.  The  replication,  therefore,  which  answers  the  only  material  part  of  the  last  plea, 
is  good,  notwithstanding  the  introduction  of  immaterial  matter  as  an  answer  to  im- 
material matter  in  the  plea. 

The  judgment  of  the  court,  then,  must  be  for  the  defendant,  on  the  demurrer  to 
the  replication  to  the  eighth  plea,  and  for  the  plaintiff,  on  the  demurrer  to  the  repli- 
cation to  the  last  plea. 

Judgment  accordingly. 

[940]    Thompson  /•.  Hardinge,  Bart.,  and  Others.     .Inly  2,  1845. 

[S.  C.  14  L.  J.  C.  P.  2G8.] 

Tin-  freehold  of  customary  tenements  within  a  manor,  though  such  tenements  be  not 
held  at  the  will  of  the  lord,  and  are  transferable  by  lease  and  release  and  admittance, 
is  in  the  lord:  and,  therefore,  where,  in  trespass  by  the  customary  tenant,  against 
the  lord,  the  latter  pleads  liberum  tenementum,  the  derivative  and  subordinate 
interest  of  the  tenant  ought  to  lie  replied. 

Trespass  for  breaking  and  entering  a  close  called  Spring  flat.  The  only  plea, 
which  in  the  result  became  material,  was,  liberum  tenementum  in  Sir  Charles  Hardinge, 
which  the  plaintiff  traversed. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  assizes  for  the  county  of  Kent, 
in  support  of  the  plea  it  was  proved  that  Sir  C.  Hardinge  was  lord  of  the  manor  of 
llasden,  otherwise  East  llasdcn,  in  that  county:  that  Spring  Plat  was  a  customary 
tenement  within  that  manor,  held  at  a  ijuit-rent  of  Is.  (id.  per  year,  and  a  relief  of  6d. 
or  Nd.  ;  that  1 1 1 < -  customary  tenements  pass  by  lease  (a)  and  release  and  admittance] 
and  that  the  plaintiff  had  never  been  admitted  (A). 

No  evidence  was  offered  on  the  part  of  the  plaintiff;  but  it  was  insisted  thai  the 
facts  proved  did  not  sustain  the  pica  of  liberum  tenementum,  inasmuch  as  bhey  were 
not  inconsistent  with  the  existence  of  a  freehold  tenure  or  interest  in  the  plaintilf. 

The  jury  found  the  fact  that  admittance  was  necessary  by  the  custom  of  the 
manor (6)  and  his  lordship  was  of  opinion  that  the  evidence  did  sustain  the  pica,  and 
accordingly  directed  a  verdict  to  be  entered  for  the  defendants  upon  the  issue  joined 
thereon,  reserving  the  point  for  t  he  consideration  of  the  court. 

[941]   Channel!,  Serjt.,  in  Easter  term,  obtained   a  rule  nisi  for  a  new  trial,  on  the 

ground  of  misdirection,     lie  submitted,  that,  assuming  admittance  to  lie  lessary, 

still  that  did  not  prevent  the  plaintilf  from  having  such  a  freehold  tenure  or  intere  I 
as  would  be  an  answer  to  the  plea:  and  he  cited  Cruise's  I  tigesl  (4th  edit.  vol.  i.  p.  -:>  t, 
title  Copyhold,  C.  1,  §§  1-7),  Sir  \V.  Blackstone's  Tie. in  e  on  Copyholds,  Lambert  v. 
Smoother  (Willes,  218),  Dot  v.  Wright  (10  Ad.  &  E.  763,  2  P.  &  D.  672),  and  //.  Paid 
\ .  Lord  I  hull,  ii  ( I.")  Ves.  HIT). 

Shee,  Serjt.  (with  whom  was  Peacock),  shewed  cause (e).     By  the  custom  of  the 

(a)  To  be  valid,  the  custom  should  have  attained  maturity  in  1189,  or  about  100 
years  before  the  conveyance  by  lease  and  release  is  said  to  have  been  invented  by 

Serjt.  Moore,  to  evade  the  statute  of  Uses,  and  350  (real  before  that  statute  created 
the  occasion  for  resorting  to  this  circuitous  method. 

(A)  Supposing  the  freehold  to  have  been  in  the  tenants  and  nol   in  the  lord,  the 

pica  would  have  I u  disproved,  whether  the  freehold   passed  from   ili>    preceding 

tenant  of  lln  en  tomarv  tenement  upon  the  execution  of  the  lease  and  release,  01 
remained  in  him  until  admittance. 

(e)  In  Trinity  term,  before  Coltman,  Manic,  and  t  Yessvv  ell,  JJ, 
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manor,  the  customary  tenements  were  not  held  at  the  will  of  the  lord,  but  passed  by 
common  law  conveyance  by  lease  and  release,  which   required   to  tie  perfected   by 

admittance  in  the  lord's  court ;  and  the  plaintiff'  had  never  been  admitted.  The 
question,  therefore,  is,  whether  the  allegation  in  the  plea,  that  the  close  was  the  soil 
and  freehold  of  the  lord,  was  made  out.  In  Burton's  Compendium  (6th  edit.  p.  4'.)-"), 
SS  1282,  1283),  it  is  said  :  "  The  words  in  the  habendum  of  the  admittance,  'at  the  will 
of  the  lord  '  (though  they  have  now  entirely  lost  their  original  sense),  are  characteristic 
of  those  customary  estates  to  which  ordinary  usage,  in  opposition  to  etymology,  seems 
to  have  exclusively  appropriated  the  name  of  copyholds.  There  are  other  customary 
estates  which,  in  the  admittances,  are  expressed  to  be  held  'according  to  the  custom 
of  the  manor,'  but  without  inserting  the  words  'at  the  will  of  the  lord.'  These,  though 
of  the  same  general  nature  with  copyholds,  are  commonly  designated  customary  free- 
holds ;  but,  whatever  privileges  may  be  annexed  to  them,  the  true  freehold  interest  in 
[942]  the  land  is  always  vested  in  the  lord  :  and,  though,  in  some  instances,  a  deed  of 
bargain  and  sale  is  employed,  instead  of  a  surrender,  for  transferring  the  customary 
estate,  yet,  as  the  assurance  is  imperfect  without  an  admittance  in  the  lord's  court, 
the  tenure  is  properly  said  to  be  by  copy  of  court  roll  ;  and  by  that  name  only  it  is 
excepted  in  the  statute  12  Car.  2,  c.  24,  s.  7,  when  other  tenures  are  converted  into 
free  and  common  socage."  [Maule,  J.  The  plaintiff  in  effect  sa,ys  that  this  is  a  socage 
tenure  (a).]  In  Steplienscni  v.  Hill  (3  Burr.  1-7.'!),  Lord  Mansfield  and  Denison,  J.,  said 
it  was  "a  settled  point,  that  the  freehold  is  in  the  lord."  [Cresswell,  J.  There  are 
cases  in  which  it  is  much  more  distinctly  put.]  In  Dm  d.  Reay  v.  Huntington  (1  East, 
288),  Lord  Ellenborough  said  :  "The  consideration  of  the  second  and  third  species  of 
tenure,  i.e.  tenure  in  frankalmoign,  and  by  such  services  of  grand  serjeanty  as  are  by 
that  statute  saved,  may  be  laid  wholly  out  of  the  question,  as  there  is  no  pretence  for 
considering  this  tenement  as  being  of  either  of  those  two  descriptions  of  tenures.  It 
must,  therefore,  be  either  holden  in  free  and  common  socage,  or  by  copy  of  court  roll. 
If  it  be  of  the  first  description,  that  is  to  say,  holden  in  free  and  common  socage,  it  is 
clearly  devisable,  by  the  direct  terms  and  operation  of  the  statute  of  wills,  32  H.  8, 
c.  1.  These  customary  estates,  known  by  the  denomination  of  tenant-right,  are 
peculiar  to  the  northern  parts  of  England  in  which  border-services  against  Scotland 
were  anciently  performed,  before  the  union  of  England  and  Scotland  under  the  same 
sovereign.  And,  although  these  appear  to  have  many  qualities  and  incidents  which  do 
not  properly  and  ordinarily  belong  to  villenage  tenure,  either  pure  or  [943]  privileged 
(and  out  of  one  or  other  of  these  species  of  villenage  all  copyhold  is  derived),  and  also 
have  some  which  savour  more  of  military  tenure  by  escuage  uncertain,  which,  accord- 
ing to  Littleton,  S  99,  is  knight's  service  ;  and,  although  they  seem  to  want  some  of 
the  characteristic  qualities  and  circumstances  which  are  considered  as  distinguishing 
this  species  of  tenure,  viz.  the  being  holden  at  the  will  of  the  lord,  and  also  the  usual 
evidence  of  title  by  copy  of  court  roll,  and  are  alienable  also  contrary  to  the  usual 
mode  by  which  copyholds  are  aliened,  viz.  by  deed  and  admittance  thereon  (if,  indeed, 
they  could  lie  immemoriaUy  aliened  at  all  by  the  particular  species  of  deed  stated  in 
the  case,  viz.  a  bargain  and  sale,  which  at  common  law  could  only  have  transferred  the 
use);  I  say,  notwithstanding  ;ill  these  anomalous  circumstances,  it  seems  to  be  now  SO 
far  settled  in  courts  of  law  that  these  customary  tenant-right  estates  are  not  freehold, 
but  that  they  in  effect  fall  within  the  same  consideration  as  copyholds,  that  the  quality 
of  their  tenure  in  this  respect  cannot  properly  any  longer  be  drawn  into  question. 
In  the  case  of  Steplimsom  v.  Hill,  Lord  Mansfield  and  Mr.  Justice  Denison  considered 
it  to  lie  a  settled  point,  that,  in  the  case  of  customary  estates,  '  the  freehold  was  in  the 
lord.'  And  in  the  very  late  case  of  Bunell  v.  Dodd  ('■'<  B.  &  1'.  378),  the  court  of 
Common  Pleas  expressly  held  these  customary  tenant-right  estates  not  to  be  freeholds." 
So,  in  J),,r  ,1.  Cnnk  v.  Jhtita-rs  (7  Last,  L".i'.i),  it  was  held  that  the  freehold  of  an  estate, 
parcel  of  a  manor,  and  devisable  only  by  the  licence  of  the  lord,  passing  by  surrender 
and  admittance,  to  which  the  tenant  was  admitted  by  the  description  of  a  customary 
tenement,  habendum  to  her  and  her  heirs,  tenendum  of  the  lord  by  the  rod,  according 
to  the  custom  of  the  manor,  by  the  accustomed  rent  suit  of  court,  customs,  and  other 
services, — [944]  is  in  the  lord,  and  not  in  the  tenant,  though  not  holden  ad  voluntatem 
domini.     It  is  quite  clear,  therefore,  that,  though  the  plaintiff  in  this  case  may  have 

(a)  As  to  the  three  classes  into  which  socage  tenure  was  formerly  divided,  see  Old 
Natura  Brevium,  til.  Garde;  Old  Tenures,  125,  126;  3  Mann.  &  K.  230,  n. 
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a  freehold  interest,  he  1ms  no  freehold  tenure.     Sir  \V.  Blackstone,  in  his  Considerations 

on  Copyholders  (Law  Tracts,  p.  227),  sneaking  of  customary  freeholds,  says:  "The 
truth  is,  that  these  lands  are  of  such  an  amphibious  nature,  that,  when  compared  with 
mere  copyholds,  they  may  with  sufficient  propriety  he  called  freeholds;  and,  when 
compared  with  absolute  freeholds,  they  may  with  equal  or  greater  propriety  lie 
denominated  copyholds."  And  again  (page  2.">u')  :  "However  the  lawyers  may  al 
times  have  denominated  these  tenures  a  sort  of  base  species  of  freehold,  in  contra- 
distinction to  mere  copyholds,  yet  the  law  in  the  main  regards  them  as  being  properly 
copyhold,  and  not  freehold,  tenures;  else  they  could  not  have  subsisted  to  this  day  : 
for,  they  must  otherwise  have  been  involved  in  the  general  fate  of  the  rest  of  our 
ancient  tenures,  when  by  the  statute  of  12  Car.  2,  c.  24,  they  were  all  abolished,  and 
reduced  to  free  and  common  socage — except  only  tenures  in  frankalmoign,  and  tenures 
by  copy  of  court-roll.  Free  and  common  socage  these  tenures  cannot  be ;  their 
surrenders  and  admittances,  their  frequent  tines  for  alienation,  and  peculiar  paths  for 
descent  (from  which  two  last,  as  not  being  the  universal  properties,  no  argument  hath 
been  hitherto  drawn),  their  forfeitures,  recoveries,  and  privileges  (still  regulated  by 
particular  custom  in  derogation  of  the  common  law),  most  clearly  evince  the  contrary. 
Nor  will  it  be  pretended  that  they  are  of  the  nature  of  frankalmoign.  There  remains, 
therefore,  no  other  choice  ;  tenures  by  copy  of  court-roll  they  must  be.  This  is  their 
indelible  character  :  it  is  to  this  they  owe  their  present  existence,  and  survival  of  other 
tenures.  The  statute  has  reduced  all  manner  of  lay  freeholds  [945]  to  one  of  the  same 
Level,  of  free  and  common  socage  :  but  copyholds  remain  as  they  were  ;  as  various,  as 
singular,  and  as  servile  in  their  tenure  as  ever.  These  tenures,  therefore,  not  being- 
free  and  common  socage,  must  necessarily  remain  copyholds,  as  entirely  as  in  the  time 
of  Bracton  :  of  a  superior  order,  indeed,  and  distinguished  by  some  advantages 
(formerly  real,  now  nominal  only)  over  the  baser  sort  ;  but  still  far  short  of  the  dignity, 
the  immunities,  and  the  independence  of  that  freehold  tenure,  which  for  more  than 
three  hundred  years,  has  constituted  an  elector  of  knights  of  the  shire  to  serve  in  the 
English  parliament."  [Maule,  J.  Liberum  tencmentum  does  not  mean,  such  a  free- 
hold as  would  entitle  the  defendant  to  immediate  possession.  In  Bingham  v. 
WoodgaU  ( I  Russ.  &  M.  32),  Sir  John  Leach,  M.  II.,  said  :  "The  custom  of  the  manoi 
requiring  a  bargain  ami  sale,  as  well  as  a  surrender  and  admittance,  to  pass  the 
customary  tenements,  they  are  plainly  freehold  (//)  ;  and  St.  Paul  v.  I.unl  Dudley  and 
J>nr  v.  Darners  have,  therefore,  no  application.  The  necessity  of  surrender  and 
admittance  is  probably  a  remnant  of  the  ancient  tenure  of  villenage,  and  does  not 
affect  the  freehold  nature  of  the  interest,  although  it  prevents  the  customary  tene- 
ment from  being  strictly  of  freehold  tenure— a  distinction  which  is  well  established."] 
That  i>  precisely  the  distinction  that  is  now  relied  on.  It  is  not  correct  language  to 
Call  the  estate  or  interest  of  the  customary  tenant,  a  freehold.  The  plaintiff  must 
satisfy  the  court  that  the  facts  proved  arc  a  distinct  denial  of  liberum  tencmentum 
in  the  defendant.  Treating  of  this  plea.,  Mr.  Serjt.  Stephen  says  (Steph.  Pleading, 
3d  edit.  p.  316;  Ith  edit.  p.  344):  "This  plea  [946]  may  appear  at  first  sight  opposed 
to  principle,  as  giving  no  colour  to  the  plaint  ill'.  Ii  has  been  long  ago  decided,  however, 
that  it  is  not  open  to  this  objection  ;  because,  though  it  asserts  the  freehold  to  lie  in 
the  defendant,  it  does  not  exclude  the  possibility  of  the  plaintiff's  being  possessed  of 
bhe  premises  lor  a  term  of  years;  and  it  leaves  him  therefore  a  sufficient  colour  to 
maintain  the  action  "(a).  And  this  is  not  necessarily  inconsistent  with  the  dictum  in 
Doe  v.  II  inilii,  which  is  relied  on  for  the  plaintiff.     The  plea  does  not  exclude  the 

possibility  of    the    plaintiff's    being    possessed    of   some  subordinate  interest,  compatible 

with  the  defendant's  being  entitled  to  the  freehold.     [Cresswell,  J.     Must  pou  not 

shew    that    you    have    SUCh    a    freehold    as    would    give1    you    a    right    to    I  lie    iiiiiuediale 

possessioii.'|      Tin'    defendant    is    only    bound    to    shew    th.M     lie     I hold    is    in    him. 

[Maule,  .1.  The  plea  of  liberum  tenement  urn  does  not  assert  a  freehold  interest  only, 
inn  a  present  freehold,  a  right  of  immediate  possession  as  against  anj  other  freehold.] 
Tic  plaintiff  might  have  avoided  the  inference  arising  from  title  of  the  hud,  by  setting 

(/))  The  custom  being  invalid  unless  anterior  to  the  statute  oi  uses  by  at  least  .;i7 
years,  the  bargain  ami  sale  passed  the  interest  because  it  was  no  freehold,  but  merely 

a  use;    to  which   unexecuted,  and  then  and  still   iniexeeiilahle,  use,   I  he  lord   was  seised. 

(a)  Iii  giving  colour  the  actual  existence  oi  il lourable  idle  is  expressed  or 

implied. 


816  THOMPSON    V.  HARDINOtE  l  C.  B.  947. 

up  the  freehold  interest  in  himself  in  his  replication.  Lambert  \ .  Siroolher  (Willes,  218) 
is  no  authority  for  the  position  for  which  it  was  cited,  viz.  that,  in  reply  to  liberum 
tenementum,  the  plaintiff  can  only  set  up  a  chattel  interest.  Lord  Chief  Justice 
Willes  by  no  means  so  limits  the  rule. 

Channell,  Serjt.  (with  whom  was  Bovill),  in  support  of  the  rule.  There  are  several 
descriptions  of  copyhold  tenures.  One  description  is,  where  the  tenant  holds  by 
surrender  and  admittance,  at  the  will  of  the  lord  :  another,  where  he  holds  by 
surrender  and  admittance,  according  to  the  custom  of  the  manor.  The  title  of  the 
[947]  present  plaintiff  is  of  a  third  kind.  By  the  custom  of  this  manor,  the  customary 
tenements  are  held,  not  by  surrender,  but  by  common  law  conveyance  (vide  supra, 
940  (a))  by  lease  and  release,  and  admittance.  The  interest  of  the  customary  tenant 
is  a  freehold.  [Maule,  J.  It  seems  to  me  to  be  matter  of  fact  whether  the  customary 
tenements  are  of  free  or  of  base  tenure.  No  inquiry  seems  to  have  been  made 
about  it  at  the  trial :  they  were  called  customary  freeholds,  in  the  nature  of  copy- 
hold.] Blaekstone,  in  his  Commentaries,  speaking  of  copyhold  tenures,  says  (vol.  ii. 
p.  148),  "The  reason  of  originally  granting  out  this  complicated  kind  of  interest, 
so  that  the  same  man  shall,  with  regard  to  the  same  kind,  be  at  one  and  the 
same  time  tenant  in  fee-simple  and  also  tenant  at  the  lord's  will,  seems  to  have 
arisen  from  the  nature  of  villenage  tenure  ;  in  which  a  grant  of  any  estate  of  free- 
hold, or  even  for  years  absolutely,  was  an  immediate  enfranchisement  of  the  villein. 
The  lords,  therefore,  though  they  were  willing  to  enlarge  the  interests  of  their  villeins, 
by  granting  them  estates  which  might  endure  for  their  lives,  or  sometimes  be  descen- 
dible to  their  issue,  yet  did  not  care  to  manumit  them  entirely  :  and  for  that  reason 
it  seems  to  have  been  contrived,  that  a  power  of  resumption  at  the  will  of  the  lord 
should  be  annexed  to  these  grants,  whereby  the  tenants  were  still  kept  in  a  state  of 
villenage,  and  no  freehold  at  all  was  conveyed  to  them  in  their  respective  lands  :  and, 
of  course,  as  the  freehold  of  all  lands  must  necessarily  rest  and  abide  somewhere,  the 
law  supposes  it  to  continue  and  remain  in  the  lord.  Afterwards,  when  these  villeins 
became  modern  copyholders,  and  had  acquired  by  custom  a  sure  and  indefeasible  estate 
in  their  lands,  on  performing  the  usual  services,  but  vet  continued  to  lie  styled  in  their 
admissions  tenants  at  the  will  of  the  lord  ;  the  law  still  supposed  it  an  absurdity  to 
allow  that  such  as  were  thus  nominally  tenants  at  will  [948]  could  have  any  freehold 
interest :  and  therefore  continued,  and  still  continues  to  determine,  that  the  freehold 
of  lands  so  holden  abides  in  the  lord  of  the  manor,  and  not  in  the  tenant;  for,  though 
he  really  holds  to  him  and  his  heirs  for  ever,  yet  he  is  also  said  to  hold  at  another's 
will.  But,  with  regard  to  certain  other  copyholders,  of  free  or  privileged  tenure. 
which  are  derived  from  the  ancient  tenants  in  villein-socage,  and  are  not  said  to  hold 
at  the  will  of  the  lord,  but  only  according  to  the  custom  of  the  manor,  there  is  no 
such  absurdity  in  allowing  them  to  be  capable  of  enjoying  a  freehold  interest :  and 
therefore  the  law  doth  not  suppose  the  freehold  of  such  lands  to  rest  in  the  lord  of 
whom  they  are  holden,  but  in  the  tenants  themselves,  who  are  sometimes  called 
customary  freeholders,  being  allowed  to  have  a  freehold  interest,  though  not  a  free- 
hold tenure."  In  Stephenson  v.  Hill,  it  did  not  appear  whether  the  lands  passed  by 
conveyance  or  by  surrender.  Again,  in  Bwrrell  v.  Dodd,  no  mention  is  made  of  the 
mode  in  which  an  interest  in  the  tenements  passed.  In  Doe  d.  Cook  v.  Danvers,  the 
property  passed  by  surrender  and  admittance.  Doe  </.  Reay  v.  Huntington  the  most 
resembles  the  present  case.  There,  the  tenements  passed  by  bargain  and  sale  and 
admittance.  The  question  arose  upon  a  will ;  and  the  court,  in  substance,  decided 
that  the  lands  were  freehold  at  the  time  the  will  was  executed.  Hussey  v.  Grills 
(Ambler,  299)  and  Wttlm  v.  Lancaster  (3  Russ.  108)  shew  that  the  surrender  is  the 
important  thing  in  these  cases,  and  not  the  admittance.  The  effect  of  the  plea  of 
liberum  tenementum  was  very  much  considered  in  the  case  of  Doe  v.  Wright  (10  Ad. 
&  E.  763,  2  P.  &  D.  672),  where  Lord  Denman,  C.  J.,  after  time  taken  for  deliberation, 
said  :  "  In  support  of  the  second  plea,  it  was  said  that  there  was  nothing  inconsistent 
in  the  allegation  of  the  freehold  [949]  being  in  the  defendant,  with  the  recovery  of  a 
term  for  years  by  the  plaintiff;  for,  it  may  be,  for  example,  that  both  the  plaintiff  and 
his  lessor  are  termors  under  the  defendant.  In  order  to  estimate  the  weight  of  this 
argument,  it  is  necessary  to  settle  what  is  the  true  meaning  of  liberum  tenementum, 
what  it  admits,  and  what  it  denies.  Now,  as  it  is  pleaded  in  answer  to  a  possessory 
action,  it  must  admit  a  possession  in  the  plaintiff,  or  it  would  be  bad  as  amounting  to 
the  general  issue  ;  it  must  admit  such  a  possession  as  would  suffice  to  maintain  the 
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action,  if  unanswered,  or  as  against  a  wrong  doer.  I  hi  the  other  hand,  it  must  deny 
a  rightful  possession,  or  it  would  fail  as  a  defence  to  the  action:  in  the  language  of 

pleading,  it  gives  implied  colour  to  the  plaintiff,  but  assorts  a  freehold  in  the  defendant, 
with  a  right  to  immediate  possession."  Here,  if  the  plaintiff  has  a  freehold  tenure  or 
a  freehold  interest,  the  defendant  cannot  have  the  immediate  freehold. 

Cur.  adv.  vult. 

Coltman,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  trespass  in  a  close  called  Spring  Plat  ;  to  which  the  defen- 
dants pleaded  various  pleas  on  which  no  question  arises.  They  also  pleaded  a  plea  of 
liberum  tenementum  in  Sir  Charles  Hardingc,  on  which  issue  was  joined,  and  which 
gives  rise  to  the  present  question. 

It  appeared  in  evidence  that  Spring  Plat  was  a  customary  tenement  of  the  manor 
of  which  Sir  Charles  Hardingc  was  the  lord  ;  and  it  was  proved,  by  the  steward  of  the 
manor,  that  the  customary  tenements  of  the  manor  pass  by  lease  and  release  and 
admittance.  No  further  proof  was  given  from  which  any  conclusion  could  be  drawn 
whither  the  freehold,  of  the  customary  tenements  [950]  held  of  the  manor,  was  in  the 
lord  or  in  the  tenant.  But  the  counsel  for  the  plaintiff  contended  that  the  evidence 
did  not  shew  satisfactorily  that  admission  was  necessary  ;  and  addressed  the  jury  on 
that  point,  urging  that,  if  admission  was  not  necessary,  there  could  be  no  ground  for 
holding  the  freehold  to  be  in  the  lord.  It  appears  by  the  learned  judge's  report  that 
the  case  was  left  to  the  jury,  who  found,  on  the  plea  of  liberum  tenementum,  for  the 
defendants.  A  motion  was  afterwards  made,  on  the  ground  that  the  customary 
estates  of  this  manor  passing  by  lease  and  release  and  admittance,  the  freehold  must 
necessarily  be  in  the  tenant;  or,  if  there  was  a  freehold  in  the  lord,  there  was  a 
freehold  interest  in  the  tenant,  which  need  not  be  specially  replied  to  the  plea  of 
liberum  tenementum. 

The  case  was  argued  before  my  brothers  Maule,  Cresswell,  and  myself;  and  wc 
are  of  opinion,  that,  if  the  freehold  is  in  the  lord,  the  tenant's  interest  must  be  of  a 
subordinate  nature,  and  must  be  replied,  on  the  same  principle  on  which  a  term  of 
years  must  be  pleaded  in  answer  to  the  plea  of  liberum  tenementum. 

It  appears  from  the  cases  of  Doe  d.  Beay  v.  Huntington,  and  Doe  J.  Cook  v.  Danvers, 
that  the  freehold,  in  the  case  of  customary  estates  of  this  nature,  is  in  general  in  the 
lord  :  and  it  does  not  appear  tons  that  the  nature  of  the  tenures  in  tins  manor  was  so 
far  gone  into  on  the  present  occasion  as  to  shew  that  the  verdict  was  wrong.  As, 
however,  this  verdict  would  bind  the  right  (</)',  we  think  the  plaintiff  ought  to  be  at 
liberty  to  try  the  case  over  again,  if  he  thinks  he  can  make  out  that  the  freehold  is  in 
him,  and  that  it  is  worth  his  while  to  attempt  it:  but,  as  we  do  not  sec  that  there 
[951]  has  been  any  miscarriage  in  the  judge,  it  must  be  on  the  terms  of  his  paying 
the  costs. 

Rule  absolute  for  a  new  trial,  upon  payment  of  costs  (")2. 

Eawlinqs  v.  Bell  and  Win:,    duly  2,  1845. 

[S.  C.  11  L.  J.  C.  1'.  265  :  9  Jur.  97:?.     Referred  to,  Dickson  v.  Renter's  Telegraph 
Company,  1877,  2  C.  P.  D.  68;  3  ('.  P.  D.  1.] 

In  case  against  husband  and  wife  for  falsely  representing  to  the  plaintiff,  a  broker 
employed  by  them  to  distrain  upon  certain  premises  in  which  the  wife  had  an 
interest,  that  the  latter  was  entitled  to  distrain  for  rent  in  arrear,  whereby  the 
plaintiff,  who  made  the  distress,  was  put  to  costs  in  a  replevin  suit  it  appeared 
that   a  distress  warrant    was   signed    by    the    wife   and    handed    to    the    plaintiff  in 

the  presence  of  the  husband;  that  no  representation  whatever  was  made  by  the 
defendants,  or  either  of  them,  at  the  time  the  warrant  was  so  handed  over ;  but 
that,  in  fact,  the  wife  had  no  right  to  sign  a  warrant,  the  legal  estate  in  the  premises 

(o)1  The  plaintiff  would  be  estopped  from  denying  the  lord's  immediate  aeisin  oi 

the  freehold,  not  from  shewing  a  derivative  possessory  title  consistent  with  dial 
seisin. 

(a)a  As  to  the  different  s] ies  of   base   tenures   falling  under   the,  somewhat 

inaccurate,  designation  of  customary  freeholds,  see  3  Mann.  &  Etyl.  332,  338,  Mann. 
Exch.  Pract  2d  ed.  42,  350,  358,  n.,  359,  360,  363,  364,  387. 
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being  in  the  trustees  under  her  marriage  settlement: — Held,  that  it  was  properly 
left  to  the  jury  to  say  whether  there  was  any  false  or  fraudulent  representation  in 
the  mere  omission  to  state  that  the  property  was  in  settlement  when  the  plaintiff 
was  employed  to  distrain  ;  and,  the  jury  having  found  there  was  not,  that  the 
plaintiff  was  not  entitled  to  recover  on  not  guilty,  it  being  essential  to  the  mainten- 
ance of  the  action  that  the  falsehood  of  the  representation  should  have  been  known 
to  the  party  making  it. 

This  was  an  action  upon  the  ease.  The  declaration  stated  that  the  defendants, 
theretofore,  to  wit,  on  the  25tb  of  October,  18-12,  did  represent  and  affirm  to  the 
plaintiff  that  the  defendant  Jane  was  lawfully  and  of  right  entitled  to  seize  and  dis- 
train the  goods  and  chattels  then  being  in  and  upon  a  certain  messuage,  &c.,  situate, 
&c.  for  a  certain  sum  of  money,  to  wit,  391.  7s.  6d.,  which  the  defendants  then  repre- 
sented and  affirmed  to  the  plaintiff  was  due  from  James  Augustus  Lamb  to  the  defen- 
dant Jane,  for  the  rent  of  the  said  messuage,  &c.,  and  the  defendants  then  requested 
the  plaintiff'  to  seize  and  distrain  the  goods  and  chat  els  then  being  in  and  upon  the 
said  messuage,  &c.,  as  bailiff  of  the  defendant  [952]  Jane,  fur  the  said  pretended 
arrears,  and  then  retained  and  employed  him  as  such  bailiff;  and  that  the  plaintiff, 
confiding  in  the  said  representation  and  affirmation  of  the  defendants,  and  believing 
the  same  to  be  true,  and  not  knowing  to  the  contrary,  did  afterwards,  to  wit,  on,  &c 
aforesaid,  as  bailiff  of  the  defendant  Jane,  under  and  by  virtue  of  the  said  retainer  and 
employment,  seize  and  take  as  a  distress  for  the  said  pretended  arrears  of  rent,  certain 
guilds  and  chattels  of  one  Philip  E.  Dover,  of  great  value,  to  wit,  of  the  value  of 
1501.,  there  found  and  being  in  and  upon  the  said  messuage,  &c,  and  the  plaintiff, 
relying  on  the  said  representation  and  affirmation,  and  believing  the  same  to  be  true, 
and  not  knowing  to  the  contrary,  as  such  bailiff,  and  under  and  by  virtue  of  the  said 
retainer  and  employment,  then  impounded  the  said  goods  and  chattels  so  distrained 
as  aforesaid,  and  kept  and  detained  the  same  so  impounded  from  thence  until,  &c., 

when  the  sheriff,  on  the  complaint  of  Dover,  and  on  his  giving  bond,  caused  the  g Is 

to  be  replevied  and  delivered  to  Dover,  who  levied  his  plaint  in  the  county-court* 
against  the  now  plaintiff,  which  was  removed  into  the  court  of  Common  Pleas,  until, 
to  wit,  on  the  24th  of  April,  1844,  when  Dover,  by  the  consideration  and  judgment 
of  this  court,  recovered  against  the  now  plaintiff  in  an  action  of  replevin  621.  9s.,  &o.  ; 
that  the  plaintiff,  relying  upon  the  representation  and  affirmation  of  the  defendants, 
&c.,  with  the  authority  and  at  the  request  of  the  defendants,  theretofore,  to  wit,  on, 
&c,  duly  appeared  to  and  defended  the  said  action  ;  wdiereas,  in  truth  and  in  fact,  the 
defendants  deceived  the  plaintiff  in  this,  to  wit,  that  the  defendant  Jane  was  not,  at 
the  time  of  making  the  said  representation  and  affirmation,  or  at  the  time  of  the 
seizing  and  taking  of  the  said  distress,  entitled  to  seize  and  distrain  any  goods  or 
chattels  in  or  upon  the  said  messuage,  for  the  said  sum  of  [953]  money,  or  any  part 
thereof,  nor  had  she  any  right,  title,  or  authority  to  distrain  upon  the  said  messuage, 
&c,  or  any  part  thereof,  or  to  authorize  or  direct  the  said  distress  :  by  means  of  which 
said  several  premises  the  plaintiff  was  forced  and  obliged  to,  and  did,  to  wit,  on  the 
8th  of  January,  1845,  pay  to  the  said  P.  E.  Dover  a  large  sum  of  money,  to  wit,  the 
sum  of  661.,  for  the  damages  recovered  in  the  said  action  of  replevin,  and  interest 
thereon,  and  for  the  costs  and  expenses  of  issuing  certain  writs  of  execution  against 
the  goods  of  the  plaintiff;  and  the  plaintiff  was  also,  by  means  of  the  premises,  put  to 
great  inconvenience,  and  sustained  great  loss,  anil  was  unable  for  a  long  time  to  attend 
to  his  necessary  affairs  and  business,  Dover  having  issued  a  writ  of  ca.  sa.  against  him 
upon  the  said  judgment,  and  threatened  and  endeavoured  to  arrest  and  imprison  him 
thereon,  &c. 

Pleas — first,  not  guilty — secondly,  that  the  defendants  did  not,  nor  did  either  of 
them,  request  the  plaintiff  to  seize  or  distrain  the  goods  and  chattels  then  being  on 
the  said  messuage,  &e.,  as  bailiff  of  the  defendant  Jane,  nor  did  they  or  either  of  them 
retain  or  employ  him  as  such  bailiff,  modo  et  forma — thirdly,  that  the  plaintiff  did  not 
seize  or  take  as  a  distress  the  said  goods  and  chattels  in  the  declaration  in  that  behalf 
mentioned,  modo  et  forma. 

The  cause  was  tried  before  Alderson,  B.,  at  the  last  spring  assizes  for  Surrey.  The 
facts  that  appeared  in  evidence  were  as  follow  : — The  plaintiff,  a  broker,  was,  on  the 
25th  of  October,  1842,  employed  to  distrain  for  arrears  of  rent  alleged  to  be  due  to 
the  defendant  Jane  Bell  in  respect  of  the  Rose  and  Grown  public-house,  Clare  Court, 
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Clare  Market.  The  distress-warrant  was  filled  up  by  the  plaintiff  and  signed  by  Mrs. 
Bell  .11  nl  handed  back  to  the  plaintiff  in  the  presence  of  [954]  her  husband,  and  the 
Litter  personally  interfered  in  the  distress.  The  distress  having  been  made,  the 
tenant  replevied  ;  and  the  present  plaintiff,  at  the  request  of  Mr.  Bell,  and  by  Bell's 
attorney  (who  stated  that  he  looked  only  to  Bell  for  his  costs),  defended  that  suit,  and 
had  a  verdict  against  him,  and  was  ultimately  compelled  to  pay  the  costs,  amounting 
ti>  661.  It  was  admitted  that  the  legal  estate  in  the  premises  on  which  the  distress 
was  made,  was  in  the  trustees  under  Mrs.  Bell's  marriage  settlement,  and  that  this 
fad  was  not  communicated  to  the  broker  at  the  time  the  warrant  to  distrain  was  given 
to  him. 

The  [earned  judge  left  it  to  the  jury  to  say  whether  there  was  any  false  or  fraudu- 
lent representation  in  the  mere  omission  to  state  that  the  property  was  in  settlement 
u  lieu  the  plaintiff  was  employed  to  distrain.  The  jury  thought  there  was  not :  where- 
upon the  judge  (ffl)  directed  a  verdict  to  be  entered  for  the  defendants  on  the  first 
issue,  and  for  the  plaintiff  on  the  second  and  third  issues — it  being  agreed,  that,  if  the 
court  should  think  the  mere  omission  to  state  that  the  property  was  in  settlement  when 
signing  the  warrant,  constituted  a  false  representation,  and  that  falsehood  without 
fraud,  was  sufficient  to  entitle  the  plaintff  to  a  verdict  of  not  guilty,  the  verdict  should 
he  entered  for  him  upon  that  issue  also,  damages  661. 

Channell,  Serjt.,  in  Easter  term,  obtained  a  rule  nisi  accordingly.  He  cited 
Hwmphrys  v.  Pratt  (5  Bligh,  X.  S.  154,  2  Dow.  &  Clark,  288),  Emus  v.  Collins 
(5  Q.  B.  804),  Collins  v.  Earns  (r>  (,1.  B.  820),  Adamswi  v.  Jarvis  (4  Bingh.  6(1,  12  .1.  11. 
Moure,  241),  Greslnam  v.  Postan  (2  ('.  .V  P.  540),  Williamson  v.  Allison  (2  East,  146), 
[955]  Brown  v.  Edgington  (2  Mann.  ,V-  Gr.  27!),  2  Scott,  N.  R.  496),  Beds  v.  Gibbins 
(2  Ad.  &  E.  57,  I  Nev.  .V  M.  64),  and  Toplis  v.  Gram  (5  New  Cases,  636,  7  Scott,  621). 

Talfourd,  Serjt.,  shewed  cause  (</).  There  was  no  evidence  of  any  false  representa- 
tion made  by  Mr.  Bell:  and  tin1  action  is  not  brought  for  any  supposed  false  repre- 
sentation by  the  wife  alone.  If  the  husband  participated  at  all,  the  wife  is  improperly 
joined.  In  Weall  v.  King  (12  East,  4~>2),  upon  a  declaration  in  ease  alleging  a  deceit 
to  have  been  practised  upon  the  plaintiff  by  means  of  a  warranty  made  by  two  defen- 
dants, upon  a  joint  sale  to  him  by  both  of  slice]),  their  joint  property,  it  was  held 
that  the  plaintiff  could  not  recover  upon  proof  of  a  contract  of  sale  and  warranty  by 
one  only  as  of  his  separate  property — the  action,  though  laid  in  tort,  being  founded 
on  the  joint  contract  alleged.  Lord  Ellenborough  said:  "  The  declaration  alleges  the 
deceit  to  have  been  effected  by  means  of  a  warranty  made  by  both  the  defendants  in 
the  course  of  a  joint  sale  by  them  both  of  sheep,  their  joint  property.  The  joint 
property  thus  described  is  the  foundation  of  the  joint  warranty  laid  in  t hi1  declaration, 
and  essential  to  its  legal  existence  and  validity  :  and  it   is  a  rule  of  law  that  the   proof 

of  the  contract  must  correspond  with  the  description  of  it  in  all  material  respects  :  and 

it  cannot  be  questioned  that  the  allegation  of  a  joint  contract  of  sale  was  not  only 
material,  but  essentially  necessary  to  a  joint  warranty  alleged  upon  record  to  have 
been  made  by  the  supposed  Bellers,  by  whatever  circumstances,  and  in  whatever  act  ion, 

be  the  same  debt,  assumpsit,  or  tort,  the  alienation  of  a  contract   becomes  nccessai  \    In 

be  [956]  made:  and  sm-li  allegation,  or  any  part  of  it,  ci ol  (as  here  it  certainly 

cannot)  be  rejected  as  mere  surplusage :  such  allegation  requires  prool  strictly  corre 
spouding  therewith  :  it  is  in  its  nature  entire  and  indivisible,  and  must  be  proved  as 
laid  in  all  material  respects.''  [Manic,  .).  There,  lb"  contract  was  the  foundation  of 
tin'  actual.  |  This  is,  in  substance,  an  action  upon  a  promise  to  indemnify;  ftS  in 
A  damson  v.  Jarvis,  Toplis  v.  Grame,  and  Betts  v.  Gibbins.  The  proof  given  at  the  trial 
clearly  was  not  sufficient  to  sustain  the  action  :  the  plaintiff  should  have  shewn  that 
Mrs.  Bell  made  a  representation  that  was  false  to  her  own  knowledge,  as  in  Humphrys 

v.   Pratt.      The  wife  had    no    power   to    retain    the    plaintiff  to   make    the   distress;   and 

there   was   no   evidence   that    he   was   retained  by  the  husband.     [Maule,  J.     The 

husband  was  present   when    the  warrant   was   sinned    ami    handed    over   to    I  he    broker 

lie  clearly  was  a  party  to  whatever  represent  at  ion  was  made.  | 

Channell,  Serjfc.  (with  whom  was  Peteradorff),  in  support  oi  tic  rule.     There  can 

be  no  doubt  that    husband  and   w  il'c  may   be  sued  jointly  foi    a  tort   C Hilled  by  both  : 

(»)  Who  reported  that  he  agreed  with  the  jury. 

(il)  The  ease  was  argued  in  Trinity  term,  before  Tim  la  I.  (  '.  .1.,  and  ( 'oltman.  Maule, 

and  Cresswell,  JJ. 
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Keyworth  v.  Hill  (3  B.  &  Aid.  685),  Vim  v.  Sawders  1 1  New  Cases,  96,  5  Scott,  359). 
Humphrys  v.  Pratt  is  expressly  in  point.  There  the  sheriff  having,  upon  the  repre- 
sentation of  the  plaintiff  in  a  suit,  seized  goods  under  a  fi.  fa.  as  belonging  to  the 
defendant,  and  damages  having  been  recovered  against  the  sheriff  by  a  third  person 
claiming  the  goods — it  was  held  that  an  action  upon  the  case  lay  at  the  suit  of  the 
sheriff  for  the  false  representation  :  and  a  declaration  stating  such  a  case,  without  any 
averment  of  fraud  in  the  representation,  or  knowledge  of  its  falsehood,  was  held 
good  upon  motion  in  arrest  of  judgment.  In  [957]  Evans  v.  Collins  (5  (t».  B.  804), 
a  sheriff  declared  in  case,  for  that  the  defendants,  being  attorneys  of  1'.,  who  had  sued 
out  a  ca.  sa.  against  J.  W.,  and  the  sheriff  having  in  custody  (under  another  ca.  sa.) 
another  .1.  W.,  who  was  entitled  to  his  discharge,  the  defendants,  well  knowing  the 
premises,  falsely  represented  to  the  sheriff  that  the  last-mentioned  J.  W.  was  the 
•1.  \V.  against  whom  P.'s  writ  had  issued  ;  by  means  whereof  the  defendants  caused 
the  sheriff  to  detain  the  J.  W.  who  was  in  his  custody,  for  which  the  last-mentioned 
•I.  W.  sued  the  sheriff,  and  he  paid  money  by  way  of  compromise.  The  defendants 
pleading  not  guilty,  evidence  was  given,  for  the  sheriff,  that  his  officer  delivered  a 
note  to  the  defendant's  managing  clerk  in  P.'s  action,  describing  the  .T.  W.  who  was 
in  custody,  and  inquired  if  that  was  the  J.  \Y.  whom  they  had  sued  on  behalf  of  P.  ; 
and  that  the  clerk  took  the  letter  into  the  office  where  the  defendants  were,  and  after- 
wards returned  and  told  the  officer  that  that  was  the  J.  W.  ;  neither  the  defendants 
nor  the  clerk  at  that  time  knowing  the  contrary.  It  was  held  by  the  court  of  Queen's 
Bench,  that,  on  this  evidence,  the  jury  were  warranted  in  finding  for  the  sheriff;  an 
action  being  maintainable  for  the  misrepresentation,  and  the  defendants  being  liable, 
under  the  circumstances,  for  the  mis-statement  of  their  clerk.  Lord  Denman  there 
said  :  "Upon  consideration,  we  hold  that  the  principle  of  Hvmphrys  v.  Pratt  must  be 
applied  to  the  present  case.  One  of  two  persons  has  suffered  by  the  conduct  of  the 
other.  The  sufferer  is  wholly  free  from  blame:  but  the  party  who  caused  his  loss, 
though  charged  neither  with  fraud  nor  with  negligence,  must  have  been  guilty  of 
some  fault  when  he  made  a  false  representation.  He  was  not  bound  to  make  any 
statement,  nor  justified  in  making  any  which  he  did  not  [958]  know  to  be  true  :  and 
it  is  just  that  he,  not  the  party  whom  he  has  misled,  should  abide  the  consequences  of 
his  misconduct.  The  allegation  that  the  defendant  knew  his  representation  to  be 
false  is  therefore  immaterial :  without  it,  the  declaration  discloses  enough  to  maintain 
the  action  ;  and  nothing  that  goes  beyond  that  necessity  need  be  proved."  The 
observations  of  Best,  C.  J.,  in  .hl<hn><>n  \.  Jarvis,  arc  also  to  the  purpose  and  most 
material.  "  Every  man,"  he  says,  "  who  employs  another  to  do  an  act  which  the 
employer  appears  to  have  a  right  to  authorize  him  to  do,  undertakes  to  indemnify 
him  for  all  such  acts  as  would  be  lawful  if  the  employer  had  the  authority  he  pretends 
to  have."  And  that  case  is  mentioned  with  approbation  in  Betts  v.  <HU'in-<.  In  TopHs 
v.  Grane,  Tindal,  C.  J.,  in  delivering  the  opinion  of  the  court,  takes  a  distinction 
between  matters  of  which  the  broker  has  the  means  of  informing  himself,  and  those 
of  which  he  cannot  be  supposed  to  have  any  means  of  obtaining  a  knowledge.  If 
there  be  any  objection  to  the  right  of  the  plaintiff  to  recover  in  this  case,  it  could  only 
be  by  motion  to  arrest  the  judgment.  [Cresswell,  J.  I  do  not  see  how  the  plaintiff 
can  be  entitled  to  a  verdict  on  the  second  issue,  seeing  that  the  wife  could  not  retain 
the  plaintiff  to  make  the  distress.] 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  the  plaintiff  declared  against  the  defendants  in  an  action  upon  the  case 
for  a  tort,  stating  in  the  declaration,  that  the  two  defendants  had  represented  and 
affirmed  to  the  plaintiff  that  the  defendant  Jane  was  lawfully  and  of  right  entitled  to 
seize  and  distrain  the  goods  and  chattels  then  being  upon  certain  premises,  for  certain 
rent  which  the  defendants  falsely  [959]  represented  and  affirmed  to  the  plaintiff  to  be 
due  to  the  defendant  Jane  ;  and  that  they  retained  and  employed  the  plaintiff  as 
bailiff  to  distrain  for  the  rent:  and  the  declaration  then  stated  that  a  verdict  and 
judgment  had  been  obtained  against  the  plaintiff,  who  had  been  made  a  defendant  in 
a  replevin  suit,  the  amount  whereof  he  had  been  obliged  to  pay  ;  and  then  negatived 
the  truth  of  the  affirmations  and  representations  of  the  defendants. 

The  plea  of  not  guilty  was  pleaded  amongst  other  pleas  ;  and,  at  the  trial  of  the 
cause,  before  my  brother  Alderson,  the  evidence  was,  that  Rawlings  got  a  blank 
warrant,  and  filled  it  up,  and  Mrs.  Bell  signed  it  and  gave  it  to  him,  and  that  she 
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made  no  representation  of  her  right  to  distrain,  other  than  is  to  be  implied  from  signing 
the  warrant.  It  was  admitted  also  that  the  legal  estate  of  the  premises  was  in  t he 
trustees  of  Mrs.  Bell's  marriage  settlement. 

Upon  this  state  of  facts,  the  learned  judge  directed  the  jury  not  to  find  for  the 
plaintiff  on  that  issue,  unless  they  were  satislied  that  the  mere  omission  to  state  that 
the  property  was  in  settlement,  when  the  plaintiff  was  employed  to  distrain,  was  a 
false  and  fraudulent  representation;  at  the  same  time  giving  the  plaintiff  leave  t" 
move  to  entei'  a  verdict  for  the  plaintiff  for  661.,  if  the  court  should  lie  of  opinion 
that  the  mere  omission  to  name  the  trustees,  when  signing  the  warrant,  made  it  a 
false  representation,  and  that  falsehood,  without  fraud,  was  sutiieient  to  support  the 
verdict. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  falsehood  of  the  statement 
was  sufficient  to  support  the  action,  although  it  was  made  without  any  intention  to 
mislead,  anil  without  any  knowledge  of  its  falsehood.  But  it  seems  to  us  that  a 
statement  false  in  fact,  but  not  false  to  the  knowledge  of  the  party  making  it — as  in 
[960]  Polhill  v.  Walter  (3  B.  A-  Ad.  114) — nor  made  with  any  intention  to  deceive, 
will  not  support  an  action,  unless  from  the  nature  of  the  dealing  between  the  parties 
a  contract  to  indemnify  can  be  implied.  In  this  case,  the  right  to  maintain  the  action 
rests  upon  the  alleged  assertion  by  the  wife  that  she  had  a  right  to  distrain.  But 
there  could  be  no  retainer  of  the  plaintiff  to  distrain  given  by  the  wife,  nor  any 
Contract  by  her  to  indemnity  him.  Her  representation,  therefore,  being  made 
honestly,  and  without  knowledge  of  its  falsehood  (l>),  was  not  sufficient  to  give  a  right 
of  action. 

The  plaintiff  has  endeavoured  to  get  out  of  the  ditlieulty  that  existed  as  to  his 
maintaining  an  action  on  the  implied  contract  to  indemnify,  by  declaring  in  tort :  but, 
in  tin'  absence  of  any  such  contract,  we  think  it  was  essential  to  the  maintenance  of 
the  action  in  its  present  form,  that  the  falsehood  of  the  representation  should  have 
been  known  to  the  party  making  it. 

We  think,  therefore,  the  direction  of  the  learned  judge  was  right,  and  the 
verdict  also  right;  and  that  the  rule  for  entering  a  verdict  for  the  plaintiff  must  be 
discharged. 

Rule  discharged. 

[961]    Dawson  v.  Cropp.    duly  2,  1845. 

[S.  0.  ;;  1).  &  I.  225;  14  L.  .1.  C.  P.  281  ;  !>  Jur.  944.  Discussed,  Lehaim  v.  Philpott, 
Is70,  J,  R.  10  Ex.  249;  Thwaites  v.  Wilding,  L883,  II  Q.  B.  1>.  426.  Considered, 
Grwmell  v.  Welch,  [11)05]  2  K.  I',.  654  ;  |  L906]  2  K.  B.  555.] 

Trover   lies  against  a  landlord   who    makes   a    second  distress  for   the   same    rent,  when 

he  might  have  taken  sufficient  at  first  ;  or  where,  having  taken  a  sufficient  distress 
al  lirst,  he  voluntarily  abandons  it. — In  trover  tor  household  furniture,  the  defen 
daut  pleaded  thai  he  look  the  goods  as  a  distress  for  rent.  Replication,  that,  after 
the  rent  became  due,  and  before  the  distress  in  the  plea  mentioned,  the  defendant 
took  goods  of  the  plaintiff  other  than  those  in  the  count  mentioned,  as  a  distre 
for  the  arrears  of  rent,  the  said  goods  being  Liable  to  a  distress  for  the  said  rent, 
and  of  sufficient  value  to  satisfy  it,  and  that   the  defendant  could  and  might   bave 

satisfied    the    arrears,    &c.    thereout,    yet     thai    he    wrongfully    and    \  e\al  ioiisly,    and 

without  exeiise,  refused  ami  neglected  so  to  do,  &c,  Held,  on  general  demurrer,  a. 
good  answer  to  the  plea ;  for,  assuming  the  rent  to  rem. on  due,  still  the  landlord 
could  not  under  the  circumstances  lawfully  make  a  econd  distress.  Rejoinder — 
that  the  goods  lirst  seized  were  not  of  sufficient  value  to  satisfy  the  arrears  ol  rent. 
and  thai  i  he  del  I'm  l.i  iii ,  before  the  making  of  t  he  second  disl  reas,  law  fully  abandoned 
and  put  an  cud  to  the  first,  and  withdrew  from  po  i  ion,  and  thai  the  rent  so 
distrained  for  remained  «  holly  due  ami  unsatisfied.  Surrejoinder  that  the  good 
and  chattels  in  the   replication  mentioned  were  of  sufficient  value  to  satisfy  the 

arrears  of   rent  ;      Held,  on  special  demurrer,  that,  if   the  rejoinder  eoiild  be  read    so 
as  to  make  the  insufficiency  of   the  goods  distrained  the  ground  lor  abandoning    the 

distress,  the  averment  of  insufficiency  was  material,  ami  the  surrejoinder  traversing 


(I:)  She  knew  the  facts  which  made  the  representation  false. 
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it,  good  ;  but  that,  if  it  could  not  be  so  read,  the  rejoinder  was  bad.  by  reason  of 
its  not  shewing  any  lawful  ground  for  relinquishing  the  first  distress,  and  taking  a 
second,  so  as  to  answer  the  matters  alleged  in  the  replication. 

To  a  count  in  trover  for  household  furniture,  goods,  and  chattels,  the  defendant, 
amongst  other  pleas,  pleaded  as  follows  : — 

That,  before  and  at  the  time  (if  the  committing  of  the  said  grievance  in  thai 
count  mentioned,  and  during  all  the  time  during  which  the  rent  distrained  for  as 
thereafter  mentioned  was  accruing  due,  to  wit,  on  the  2ith  of  June,  1844,  and  for 
a  long  time  before,  to  wit,  for  half  a  year  before  that  day,  the  plaintiff  held  and 
enjoyed  a  certain  messuage,  with  the  appurtenances,  as  tenant  thereof  to  the  defen- 
dant, under  and  by  virtue  of  a  certain  demise  thereof  before  then  made  to  the  plaintiff, 
at  and  under  the  yearly  rent  of  561.,  payable  by  the  plaintiff,  for  the  same  quarterly, 
on  the  25th  of  March,  [962]  &c.,  in  each  and  every  year  during  the  continuance  of 
the  said  demise,  by  even  and  equal  portions,  the  reversion  of  and  in  the  said  messuage 
during  all  the  time  aforesaid,  and  still,  belonging  to  the  defendant  :  that,  during  the 
said  demise  and  tenancy,  and  before  the  time  of  the  committing  of  the  said  griev- 
ance in  that  count  mentioned,  to  wit,  on  the  24th  of  •Tune,  1S44,  a  large  sum  of 
money,  to  wit,  281.,  of  the  rent  aforesaid,  for  the  space  of  half  a  year  ending  on  the 
day  and  year  last  aforesaid, became  and  was  due  and  payable  from  the  plaintiff  to  the 
defendant,  and  from  thence  until  and  at  the  time  of  the  committing  of  the  said 
grievance  by  the  defendant  in  the  said  count  mentioned,  remained  and  continued  due 
and  in  arrear;  and  the  defendant  afterwards,  and  whilst  the  said  rent  so  remained 
due,  in  arrear,  and  unpaid  as  aforesaid,  and  during  the  continuance  of  the  said  demise 
and  tenancy,  to  wit,  on  the  day  and  year  in  the  same  count  mentioned,  entered  into 
and  upon  the  said  messuage,  the  outer  door  thereof  being  then  open,  in  order  to 
distrain  for  the  said  arrears  of  rent,  and  did  then  and  there  distrain  the  said  goods 
and  chattels  in  the  same  count  mentioned,  then  being  in  and  upon  the  said  messuage, 
and  subject  and  liable  to  such  distress,  as  and  for  a  distress  for  the  said  arrears  of 
rent  so  due  and  owing  to  the  defendant  as  aforesaid,  and  as  the  defendant  lawfully 
might  for  the  cause  aforesaid  ;  and  the  defendant  did  thereupon,  to  wit,  on  the  day 
and  year  last  aforesaid,  take  and  seize  the  said  goods  and  chattels,  and  impound  the 
same,  as  a  distress  for  the  said  arrears  of  rent  so  due  as  aforesaid,  as  he  lawfully 
might  for  the  cause  aforesaid,  and  did  thereupon  give  notice  to  the  plaintiff  of  such 
distress,  and  the  cause  of  such  taking:  and  which  seizure  and  taking  of  the  said 
goods  and  chattels  as  such  distress  as  aforesaid,  was  and  is  the  said  grievance  in  the 
said  last  count  [963]  mentioned,  and  whereof  the  plaintift'  had  above  complained 
against  the  defendant — verification. 

To  this  plea  the  plaintiff  replied,  that,  after  the  arrears  of  rent  in  the  plea  men- 
tioned had  become  due  and  payable,  and  before  the  committing  of  the  grievance  in 
the  last  count  mentioned,  and  before  the  seizing,  taking,  or  distraining  the  goods  and 
chattels  in  the  last  count,  as  in  the  plea  mentioned,  to  wit,  on  the  25th  of  June,  1S44, 
the  defendant  seized,  took,  and  distrained  clivers  goods  and  chattels  of  the  plaintiff, 
other  than  the  goods  and  chattels  in  the  last  count  mentioned,  that  is  to  say,  the 
goods  and  chattels  in  the  first  count  mentioned,  as  a  distress  for  the  said  arrears  of 
rent  in  the  plea  mentioned,  the  last-mentioned  goods  and  chattels  then  being  in  and 
upon  the  said  messuage,  with  the  appurtenances,  and  then  being  subject  and  liable  to 
a  distress  for  the  said  arrears  of  rent,  and  of  sufficient  value  to  satisfy  the  said  arrears 
of  rent,  and  the  costs  and  charges  of  the  same  distress,  and  the  appraisement  and 
sale  thereof  ;  and  the  defendant  then  could  and  might  and  ought  to  have  fully  paid 
and  satisfied  the  said  arrears  of  rent,  and  the  costs  and  charges  of  the  said  distress, 
the  appraisement  and  sale  thereof,  out  of  and  with  the  last-mentioned  goods  and 
chattels;  yet  the  defendant,  wrongfully  and  vexatiously,  and  without  any  cause  or 
excuse,  refused  and  neglected  so  to  do,  and,  after  making  the  distress  in  the  replica- 
tion mentioned,  for  the  said  arrears  of  rent,  on  the  last-mentioned  goods  and  chattels, 
to  wit,  at  the  said  time  when,  Ac,  and  in  the  same  count  mentioned,  of  his  own  wrong 
vexatiously  seized  ami  took  the  goods  and  chattels  in  the  same  count  mentioned,  and 
converted  and  disposed  thereof  to  his  own  use,  in  manner  and  form  as  the  plaintiff 
hail  above  thereof  complained  against  him — verification. 

Rejoinder,  that  the  goods  and  chattels  so  seized,  [964]  taken,  and  distrained  as 
in  the  replication  mentioned,  before  the  making  of  the  said  distress  in  the  plea  men- 
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tioned,  were  not  of  sufficient  value  l"  satisfy  the  said  arrears  of  rent ;  that  the 
defendant  afterwards,  and  before  the  making  of  the  distress  in  the  plea  mentioned,  to 

wit,  on  the  said  25th  of  June,  1844,  lawfully  abandoned  and  put  an  end  to  the  said 
distress  in  the  replication  mentioned,  and  withdrew  from  the  possession  of  the  said 
goods  and  chattels  seized,  taken,  and  distrained  under  the  same,  and  did  not  at  any 
time  sell  or  dispose  of  the  said  goods  and  chattels,  or  any  part  thereof,  under  the  said 
distress,  and  that  the  rent  so  distrained  for  as  in  the  plea  mentioned,  at  the  time  of 
the  making  of  the  distress  in  the  plea  mentioned,  remained  and  was  wholly  unpaid 
and  unsatisfied  ;  and  so  the  defendant  further  said  that  he  did  not  of  his  own  wrong 
vexatiously  make  the  distress  in  tin;  plea  mentioned — verification. 

Surrejoinder,  that  the  goods  ami  chattels  seized,  taken,  and  distrained  as  in  the 
replication  mentioned,  were  of  sufficient  value  to  satisfy  the  said  arrears  of  rent,  in 
manner  and  form  as  in  the  replication  alleged — concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  surrejoinder  took  issue  upon 
immaterial  matter,  and  raised  an  immaterial  issue,  namely,  whether  the  goods  and 
chattels  therein  mentioned  were  of  sufficient  value  to  satisfy  the  said  arrears  of  rent  ; 
that  the  surrejoinder  did  not  traverse,  or  confess  and  avoid,  the  material  allegations 
in  the  rejoinder,  namely,  that  the  defendant  lawfully  abandoned  and  put  an  end  to 
the  said  distress,  and  withdrew  from  the  possession  of  the  said  goods  and  chattels, 
and  did  not  sell  and  dispose  of  the  same,  and  that  the  said  rent  so  distrained  for,  at 
the  time  of  the  making  of  the  distress  in  the  plea  mentioned,  remained  [965]  and 
was  wholly  unpaid  and  unsatisfied  ;  and  that  the  surrejoinder  was  in  other  respects 
insufficient,  &c. 

Joinder  in  demurrer. 

Talfourd,  Serjt.,  in  support  of  the  demurrer  (a)1.  The  surrejoinder  is  clearly  bad, 
as  taking  issue  upon  an  immaterial  fact.  The  mere  taking  of  a  distress,  which  is 
subsequently  abandoned,  is  no  answer  to  a  second  distress  :  it  is  no  satisfaction  of  the 
rent.  This  was  expressly  decided  in  Lear  v.  Edmonds  (1  I!.  &  Aid.  157),  where 
Abbott,  .1.,  said  :  "It  is  not  even  averred  that  the  goods  were  liable  to  the  distress: 
but,  supposing  the  goods  liable,  one  of  three  things  must  have  happened  ;  either  they 
must  have  been  sold,  or  they  must  have  been  detained  until  this  time,  or  they  must 
have  been  reliinpu'shed.  If  tin  goods  have  been  relinquished  at  the'  request  of  the 
party,  then  the  distress  would  not  operate  as  a  bar.  As  to  t  he  case  cited  "  (Robinson  v. 
I'll  i  jto  ii,  Cro.  Car.  240),  "that  does  not  apply  :  there,  the  plea  shewed  that  the  debt 
was  satisfied  by  taking  the  body  in  execution  under  the  ca.  sa.  ;  but  the  mere  detain- 
ing of  goods  is  not  a  satisfaction."  Lingham  v.  Warre/n  (2  Brod.  A-  1!.  .'!0,  1  .1.  B. 
Moore,  |l)'.))  anil  //»./</  \.  Hun-am  (2  Brod.  A  Ii  OIL',  ~>  .).  15.  Moore,  :">  fj)  are  to  the 
same  effect  (and  see  Lees  v.  Wright,  I  l>.  &  K.  391). 

(Jaselee,  Serjt.  contra  (/<).  Tin- eases  of  Lear  v.  Edmonds,  Lingham  v.  Warren,  and 
llmlil  v.  Hun  iii/i;  though  ap  [966]  patently  strong  authorities  for  the  defendant,  will 
be  found  on  examination  to  have  been  somewhat  hastily  determined :  the  two  latter 
rest  entirely  upon  the  former,  the  reasons  for  the  decision  of  which  arc  not  verj  satis 
factory.  In  Williams's  Saunders  (a)2,  it  is  said,  that,  "  regularly,  at  the  common  law, 
where  there  is  an  entire  duly  or  rent  due,  a  man  should  distrain  for  the  whole  at  once, 

and  not  for  pari  al  time  and  part  at  another;  for  thai   would  be  oppressive  and 

illegal  :  and,  therefore,  if   he  distrains  a  second   time   for  the  same  thing,  In ghl   bo 

shew ,  that,  at  the  time  of  taking  the  lirst  distress,  there  was  not  sufficient  on  the 
premises,  or  that   hi'  had  mistaken  lie  value,  and    that    the   first    distress    Was   only    o) 

(a)1  The  argument  took  place  in  Easter  term  last,  before  Tindal,  C  J.,  and  Goltman, 
Cresswell,  and  Erie,  JJ. 

(//)  The  points  marked  for  argument  on  the  pari  o!  the  plaintiff  were  I.  Thai 
the  surrejoinder  takes  issue  on  the  only  material  Eaol  stated  in  the  rejoinder  the 
insutlicicucy  of  the  lirsi  distress  being  i  In  only  circumstance  stated  which  could  justify 
taking  the  second.  2.  Thai  the  statements  in  the  rejoinder  not  traversed  by  the 
surrejoinder,  are  immaterial,  and  do  not  authorize  the  taking  oi  a  second  distress. 
.'!.  Thai,  although  ii  was  lawful  for  the  defendant  bo  abandon  the  firsl  di  tre    .  it  does 

not  follow  thai    he  had  any  right   tO  lake  a  second.       I.     Thai    il    doe-,    not    appear   thai 

the  defendant  restored  the  goods  taken  under  the  firsl  distress,  to  the  plaintiff. 

(k)-  I  Wins.  Sauinl.  201  a,  n.  (I);  citing  Sir  I''.  Moore,  7,  pi,  26,  Hutchins  \. 
Chambers,  1  Burr.  589,  WalUs  v.  Savill,  2  l.uiw.  1532. 
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such  a  value ;  otherwise  the  second  distress  will  lie  bad."  This  shews  that  the 
sufficiency  of  the  first  distress  is  a  material  fact.  The  words  of  the  statute  17  Car.  2, 
c.  7,  s.  4,  which  authorizes  a  second  distress,  are — where  the  value  of  the  cattle  dis- 
trained shall  not  be  found  by  the  jury  to  be  to  the  full  value  of  the  arrears  distrained 
for,  the  party  to  whom  such  arrears  were  due,  his  executors  or  administrators,  may, 
from  time  to  time,  distrain  again  for  the  residue  of  the  arrears.  In  Wallis  v.  SavUl 
(2  Lutw.  1532),  the  second  distress  was  holden  unjustifiable,  "because  both  distresses 
were  taken  for  one  and  the  same  rent,  and  it  was  the  lessor's  folly  that  he  had  not 
taken  a  sufficient  distress  at  first."  In  Ihitchins  v.  Clwanbers  (1  Burr.  589),  Lord 
Mansfield  says,  "  A  [967]  man  who  has  an  entire  duty  shall  not  split  the  entire  sum, 
and  distrain  for  part  of  it  at  one  time,  and  for  other  part  of  it  at  another  time,  and  so, 
toties  quoties,  for  several  times  ;  for  that  is  great  oppression."  So,  in  Cro.  Eliz.  13 
(anonymous  case),  it  is  said,  that,  "if  one  taketh  trop  petit  distress  for  rent,  and  after 
taketh  another  distress  for  the  same  rent,  this  not  good;  for,  he  cannot  avow  two 
distresses  for  the  same  rent;  for,  it  was  his  folly  that  he  took  not  a  better  distress  at 
the  first.  But,  nota,  in  the  Abridgment  of  the  Assizes,  it  is  said,  that,  if  there  be  not 
sufficient  distress  when  he  distrained,  he  may  distrain  again."  Smith  v.  Gondwyn  (4  B.  & 
Ad.  413)  and  Lear  \.  Caldecott  (4  Q.  B.  123)  shew  that  case  or  trespass  will  lie  for 
maliciously  distraining  a  second  time,  where  a  sufficient  distress  had  previously  been 
made  for  the  same  rent,  and  voluntarily  abandoned.  Lear  v.  Edmonds  was  an  action 
for  use  and  occupation  ;  and  it  may  very  well  be,  that  the  landlord,  by  voluntarily 
abandoning  the  distress,  deprives  himself  of  his  summary  remedy,  and  yet  does  not 
forfeit  the  rent.  Here,  the  defendant,  by  his  course  of  pleading,  has  made  the 
sufficiency  of  the  first  distress  a  material  fact :  and  that  distinguishes  Lear  v.  Edmonds, 
and  the  two  cases  that  depend  upon  it,  from  the  present  case.  In  Vasper  v.  Eddowes 
(1  Lord  Kaym.  719,  1  Salk.  248,  11  Mod.  21,  12  Mod.  6'58),  in  trespass  for  breaking 
the  plaintiff's  close,  and  depasturing  his  grass  with  cattle,  &c,  viz.  porcis,  &c,  as  to 
all  the  trespass  except  with  one  hog,  the  defendant  pleaded  not  guilty,  and,  as  to 
that,  he  pleaded  in  bar  that  the  plaintiff  distrained  the  said  hog  then  damage  feasant, 
and  impounded  it  in  the  common  pound  of  the  manor,  nomine  districtionis,  &c.  The 
plaintiff  replied,  confessing  the  distress  and  the  impounding,  that  the  hog,  without 
the  assent  of  the  plaintiff,  escaped  out  of  the  said  pound,  the  plaintiff  adtunc  et  [968] 
adhuc  not  being  satisfied  for  the  said  damage.  Upon  demurrer,  it  was  held  by 
Holt,  C.  J.,  and  Turton  and  Powys,  JJ.,  against  the  opinion  of  Gould,  J.,  that  the 
defendant  was  entitled  to  judgment,  "  because  it  did  not  appear  that  the  hog  escaped 
by  the  default  of  the  defendant ;  for,  perhaps  it  escaped  by  a  fault  in  the  pound  ;  and 
it  would  be  very  hard  that  the  defendant  should  lose  his  pig,  and  also  make  other 
satisfaction  to  the  plaintiff  for  the  damage  done  by  it."  That  is  almost  decisive  of  the 
question.  If  the  defendant  had  the  means  of  satisfying  himself  for  the  rent  due,  it 
properly  lies  on  him  to  shew  why  he  has  not  done  so.  The  allegation  traversed  was 
clearly  material.  [Tindal,  C.  J.  There  can  be  no  doubt  that  the  tenant  has  his 
remedy  for  the  double  distress  :  but  the  question  is,  whether  he  may  bring  trover, 
and  so  deprive  the  landlord  of  all  remedy  for  the  recovery  of  the  rent.]  The  real 
question  is,  whether  it  is  competent  to  a  landlord  to  distrain  again,  for  the  same  rent, 
goods  that  have  already  been  seized  by  him  and  voluntarily  abandoned. 

Talfourd,  Serjt.,  in  reply.  The  question  is,  whether  the  mere  fact  of  the  landlord 
having  made  a  previous  distress  for  the  same  rent,  which  distress  he  has  lawfully 
abandoned,  renders  him  liable  to  be  sued  in  trover  for  a  second  seizure.  No  case  has 
been  cited  that  at  all  goes  that  length.  [Tindal,  C.  J.  The  older  authorities  seem  to 
shew  such  a  course  to  be  unlawful.  See  C'omyn's  Digest,  title  Distress  (A.  1).] 
Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  on  the  case.  The  last  count  of  [969]  the  declaration  was  in 
trover  for  a  quantity  of  household  furniture  and  other  goods  and  chattels.  The 
defendant  pleaded  several  pleas,  the  last  of  which  stated,  that  the  plaintiff  was  tenant 
to  the  defendant  of  a  certain  messuage  with  the  appurtenances,  under  a  demise  made 
to  the  plaintiff  at  the  yearly  rent  of  5(31.,  payable  quarterly,  on  the  25th  of  March, 
24th  of  .June,  29th  of  September,  and  25th  of  December;  that,  on  the  24th  of  June, 
l'st4,  281.  of  the  rent  aforesaid,  for  half  a  year  ending  on  that  day,  became  due  and 
payable  from  the  plaintiff  to  the  defendant,  and  continued  due  and  in  arrear  ;  and 
then  justified  taking  the  goods  as  a  distress.     To  this  plea  the  plaintiff  replied,  that, 
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after  the  arrears  of  rent  in  the  plea  mentioned  had  become  due  and  payable,  and 
before  the  committing  of  the  grievance  in  the  declaration  mentioned,  and  before  the 

taking  or  distraining  of  the  goods  as  in  the  last  plea  mentioned,  to  wit,  on,  &C.,  tin; 
defendant  took  and  distrained  divers  goods  and  chattels  of  the  plaintiff  other  than 
those  in  the  last  count  mentioned,  as  a  distress  for  the  said  arrears  of  rent,  the  last- 
mentioned  goods  then  being  in  and  upon  the  said  messuage  with  the  appurtenances, 
and  then  being  subject  and  liable  to  a  distress  for  the  said  arrears  of  rent,  and  of 
sufficient  value  to  satisfy  the  said  arrears  of  rent,  &c.,  and  the  defendant  then  could 
and  might  and  ought  to  have  fully  paid  and  satisfied  the  said  arrears  of  rent,  and  the 
costs,  Sec,  out  of  and  with  the  said  goods  and  chattels  :  yet,  the  defendant  wrongfully 
and  vexatiously,  and  without  any  cause  or  excuse,  refused  and  neglected  so  to  do, 
and,  after  making  the  said  distress  in  the  replication  mentioned  for  the  said  arrears  of 
rent  on  the  said  last-mentioned  goods,  ova,  at  the  said  time  when,  &c,  of  his  own 
wrong,  vexatiously  seized  and  took  the  goods  and  chattels  in  the  last  count  mentioned, 
and  converted  them  to  his  own  use.  Rejoinder,  that  the  goods  and  chattels  taken 
and  distrained,  as  in  [970]  the  replication  mentioned,  before  the  making  of  the 
distress  in  the  last  plea  mentioned,  were  not  of  sufficient  value  to  satisfy  the  arrears 
of  rent  ;  and  the  defendant  afterwards,  and  before  the  taking  of  the  distress  in  the 
last  plea  mentioned,  to  wit,  on,  &c,  lawfully  abandoned  and  put  an  end  to  the  distress 
in  the  saiil  replication  mentioned,  ami  withdrew  from  the  possession  of  the  goods  ami 
chattels  taken  and  distrained  under  the  same,  and  did  nol  sell  or  dispose  of  them 
under  the  said  distress  ;  and  the  rent  distrained  for  as  in  the  last  plea  mentioned,  at 
the  time  of  making  the  distress  in  that  plea  mentioned,  remained  and  was  wholly 
unpaid  and  unsatisfied.  Surrejoinder,  that  the  goods  and  chattels  in  the  replication 
mentioned  wen'  of  sufficient  value  to  satisfy  the  said  arrears  of  rent,  as  in  the  replica- 
tion alleged.  To  this  surrejoinder  the  defendant  demurred  specially,  on  the  ground 
tli.it  it  took  issue  upon  an  immaterial  matter,  and  did  not  traverse  or  confess  and 
avoid  the  material  allegations  in  the  rejoinder,  viz  that  the  defendant  lawfully 
abandoned  the  first  distress  and  withdrew  from  possession,  and  that  the  rent 
remained  due. 

On  the  argument  before  us.  in  Easter  term  last,  it  was  contended,  in  support  of 
the  demurrer,  that  a  distress  taken,  and  abandoned  without  sale,  did  not  satisfy  tin- 
rent  :  and  that,  consequently,  the  landlord  was  not  liable  to  lie  sued  in  trover  for 
making  a  second  distress  :  and  that  it  was  not,  material  whether  the  goods  tirst  dis 
trained  were  or  were  not  of  sutlicient  value  to  satisfy  the  arrears  of  rent,  if  the  distress 
was  abandoned  before  sale,  and  the  rent  remained  due  :  and  Lear  v.  Edmonds  (I  B.  & 
Aid.  L57),  Lingliam  v.  Warren  Cl  Brod.  &  Bingh.  36,  1  .1.  I!.  Moore,  409),  and  EvM  v. 
Ravenor  (-1  Brod.  &  Bingh.  662,5  J.   I!.  Moore,  542),  were  cited  as  authorities  for 

these    positions.       [971]   On    the   other   hand,    it    was    i tended,    that,    if    a    landlord 

distrains  for  rent  anvar.  goods  sufficient  to  satisfy  that  rent,  and  wantonly  abandons 
the  distress,  he  cannot  lawfully  make  a  second  for  the  same  rent,  although  it  may 

remain  due  ;  and  that,  for  such  second   distress,  he  may  be  sued  in  trespass  or  trover  : 

and,  consequently,  if  the  defendant's  rejoinder  was  g I,  that  could  only  be  on  the 

ground  that  the  sufficiency  of  the  first  distress  was  material,  and  then  the  surrejoinder 
must  be  good  also:  and  Cro.  Eliz.  L3  (Aiwnymcw  case,  8),  Smith  v.  (l<i<»ltrnt  (I  B.  & 
Ad.  413),  Lear  v.  Caldecott  { I  Q.  1!.  L23),  and  other  cases,  were  relied  on. 

When    the    case    was    argued,    it    appeared    somewhat    difficult    to    reconcile    ;ill     the 

decision,  t  hat  were  brought  i ir  notice.     We  therefore  tool,  time  to  look  into  them  ; 

and  now  we  are  of  opinion,  that,  upon  these  pleadings,  our  judgment  must  be  for  the 
plaintiff. 

The  replication  is  a  good  answer  to  the  plea  :  for,  assuming  tha(  the  rent  remained 

due,  not  having  1 n  satisfied  by  the  first  distress  (and  the  case  ol   Leai   v,   Edmonds 

I I  B.  &  Aid.  157)  certainly  did  not  go  beyond  that  i.  still  the  landlord  could  not,  under 
the  circumstances  stated  in  the  replication,  make  a  second  distress.  In  Com.  Dig. 
Distress  (A.  1),  it  is  laid  down  that  "a  man  can  nol  take  two  distresses  for  the  same 
rent,  for,  it  was  his  folly  thai  he  did  not  take  sufficient  at  first.1  In  that  pas  age,  it  is 
assumed  thai  he  mighl  have  taken  sufficient  at  first  :  in  (his  replication  it  is  averred 
thai  he  did  take  sufficient  at  first.  Lord  Chief  Baron  Comyns  refei  to  Moore.  7. 
Cro.  Eliz.  l.'i  (which  was  cited  on  the  argument),  and  Lutw.  1536.  The  case  in  Moore 
is  a  strong  authority  for  the  present  plaintiff:  it  is  thus     "  A  man  distrained,  for  101. 

rent,  due  at    Michaelmas   l>y  reservation,  certain  sheep  which   were  not   of  the  \al t 
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40s.,  [972]  and  afterwards  distrained  for  the  residue ;  and  the  tenant  made  several 
replevins.  The  question  was,  if  he  could  make  an  avowry  :  Mountague,  Hinde,  and 
Harris — You  cannot ;  for,  the  distress  is  not  good  ;  and  it  is  the  folly  of  the  lessor 
that  he  would  so  distrain  in  the  first  instance.  Mountague  :  Recaption  lies  for  the 
second  distress.  Brown  :  If  a  man  be  in  arrear  of  his  rent  at  several  days,  and  takes 
a  distress  for  one  day  at  one  time,  and  for  another  day  at  another  time,  he  may  :  but 
it  is  otherwise  in  the  case  at  bar."  The  case  of  Wallis  v.  Samill  (2  Lutw.  1532)  is  an 
authority  for  the  same  position,  that  a  man  cannot  take  a  second  distress  for  the  same 
rent,  when  he  might  have  taken  sufficient  at  first.  Nor  shall  we  by  acting  upon  these 
authorities,  overrule  Limiham  v.  Warren  or  Hmhl  v.  Bavenor.  In  the  former  the  plaintiff' 
declared  in  replevin  :  avowry  for  rent  arrear  :  plea  in  bar,  that  the  defendant's  testator 
for  the  same  rent  distrained  goods  and  chattels  of  sufficient  value  to  satisfy  it :  and, 
on  demurrer,  this  was  held  to  be  a  bad  plea,  on  the  ground  that  "many  cases  are 
supposable  in  which  the  taking  a  sufficient  distress  might  not  produce  a  satisfaction 
of  the  rent,"  which  is  undoubtedly  true.  In  Hvdd  v.  Bavenor,  also,  the  declaration 
was  in  replevin,  the  avowry  for  rent  arrear,  and  the  plea  in  bar  alleged  a  former 
distress  for  the  same  rent,  and  that  the  defendant  might  thereby  have  paid  the  arrears 
of  rent,  &c,  but  neglected  and  omitted  so  to  do,  and  wrongfully  and  vexatiously  made 
a  second  distress  for  the  same  rent.  That  plea  was  held  bad,  on  the  authority  of 
Lar  v.  Edmonds  and  IAngham  v.  Warren.  The  judgment  of  Richardson,  J.  shews 
clearly  the  ground  of  the  decision,  viz.  that  the  former  distress  might  have  been 
relinquished  in  kindness  to  the  tenant,  and  that  no  issue  could  have  been  taken  on 
the  words  "neglected  and  [973]  omitted."  In  the  present  case  the  replication  goes 
much  further,  and  says  that  the  defendant  vexatiously,  and  without  any  cause  or 
excuse,  refused  to  satisfy  the  arrears  of  rent  by  means  of  the  first  distress.  We  do 
not,  therefore,  at  all  impugn  those  cases,  by  holding  that  this  replication  is  good. 

It  remains  to  be  considered  whether  the  rejoinder  gives  any  sufficient  answer  to 
the  replication.  The  rejoinder  alleges  that  the  goods  distrained  in  the  first  instance 
were  not  of  sufficient  value  to  satisfy  the  arrears,  and  that  the  defendant  afterwards 
lawfully  abandoned  and  put  an  end  to  that  distress.  If  that  can  be  read  so  as  to  make  the 
insufficiency  of  the  goods  distrained  the  ground  for  abandoning  the  distress,  the  aver- 
ment of  insufficiency  is  material,  and  the  surrejoinder  traversing  it  is  good  :  but,  if  it 
cannot  be  so  read,  the  rejoinder  is  bad,  by  reason  of  its  not  shewing  any  lawful  ground 
for  relinquishing  the  first  distress,  and  taking  a  second,  so  as  to  answer  the  matters 
alleged  in  the  replication.  In  either  view,  therefore,  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 

[974]     Allpokt  v.  Nutt.     July  2,  1845. 

[S.  C.  3  1).  &  L.  233  ;  14  L.  J.  C.  P.  272  ;  9  Jur.  900.] 

To  debt  for  money  had  and  received,  the  defendant  pleaded,  that  a  certain  race  was 
about  to  be  run,  and  that  an  illegal  game  called  a  lottery,  not  authorized  by  law  or 
act  of  parliament,  was  set  up  by  the  defendant  for  certain  subscribers  of  11.  each 
(in  the  whole  amounting  to  155),  to  be  paid  to  the  defendant  under  regulations  in 
substance  as  follows — that  the  subscriber,  whose  name  should  be  drawn  out  of  a 
box  next  after  the  name  of  the  horse  (drawn  from  another  box),  which  horse  should 
be  placed  first  in  the  race,  should  be  entitled  to  receive  from  the  defendant  1001. 
The  plea  then  alleged,  that  the  subscriptions  were  paid  by  the  plaintiff  and  others 
to  the  defendant,  and  that  the  plaintiff,  under  the  regulations,  became  entitled  to 
the  1001.  : — Held,  that  the  plea  disclosed  a  transaction  within  the  prohibition  of  the 
lottery  acts  10  &  11  W.  3,  c.  17,  and  42  G-.  3,  c.  119. — Held  also,  that,  supposing 
the  transaction  to  be  more  properly  a  bet,  it  was  an  illegal  bet. — Held  also,  that  the 
plea  was  good  in  form,  as  setting  up  illegality  of  consideration  by  statute. 

Debt,  for  1001.  had  and  received  by  the  defendant  for  the  plaintiff's  use,  and  for 
1001.  due  upon  an  account  stated. 

The  defendant  pleaded — first,  except  as  to  11.,  parcel,  &c.,  never  indebted. 

Secondly,  as  to  991.,  parcel  of  the  moneys  in  the  first  count  mentioned,  and  as  to 
991.,  parcel  of  the  moneys  in  the  last  count  mentioned  (the  same  sums  being  other 
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and  different  parcels  from  the  aforesaid  sum  of  11.,  parcel,  Are.  in  the  first  plea  men- 
tioned, and  therein  excepted) — that,  before  the  having  or  receiving  by  the  defendant 
of  the  sum  of  money  in  the  first  count  mentioned,  and  before  the  said  statement  of 
the  said  account  and  the  making  of  the  said  promise  in  the  declaration  mentioned, 
a  certain  race,  to  wit,  a  horse-race  called  the  Derby  Stakes,  in  which  divers,  to  wit, 
155  horses  were  proposed  to  run,  was  about,  to  wit,  on  the  22nd  of  May,  1844,  to  be 
run,  to  wit,  upon  a  certain  course  called  Epsom  Downs,  in  the  county  of  Surrey  :  that, 
before  the  having  or  receiving  by  the  defendant  of  the  said  sum  of  money  in  the  first 
count  mentioned,  or  any  part  thereof,  and  before  the  said  statement  of  the  [975]  said 
account,  and  before  the  making  of  the  promise  in  the  declaration  mentioned,  to  wit, 
on  the  20th  of  February,  1844,  a  certain  illegal  game  called  a  lottery,  not  authorized 
by  law  or  act  of  parliament,  was,  contrary  to  the  form  of  the  statutes  in  such  case 
made  and  provided,  by  the  defendant  set  up,  kept  open,  and  exposed  to  be  played 
and  drawn  at  by  lot  at  and  in  a  certain  public-house  and  inn  called  and  known  by  the 
nanic  or  sign  of  the  George  and  Gate,  situate  in  the  city  of  London,  under  and 
subject  to  the  following  (amongst  other)  terms,  rules,  and  regulations,  that  is  to  say, 
that  the  adventurers  and  subscribers  in  and  to  the  said  game  might  consist  of  as  many 
as,  but  not  of  more  than,  155  members — that  each  of  those  adventurers  and  subscribers 
should  contribute  and  pay  the  sum  of  11.  for  his  playing  in  the  said  game,  and  the 
chance  of  his  drawing  a  prize  therein — that  the  said  contributions  and  payments 
should  be  made  to  the  defendant,  who  should  be  the  treasurer — that,  before  the 
running  of  the  said  race,  the  name  of  each  one  of  the  horses  entered  for  the  running 
thereof,  should  be  put  on  a  several  and  separate  card,  making  together  155  cards — and 
that  all  of  those  cards  should  afterwards,  and  before  the  running  of  the  said  race,  be 
placed  in  a  box,  and  be  mixed  up  together  therein  in  one  general  mass — and  that  the 
name  of  each  one  of  the  several  persons  respectively  who  had  become  adventurers  in, 
and  subscribers  to,  the  said  game,  should  be  put  on  a  several  and  separate  card,  making 
together  155  cards — and  that  all  those  cards  should  also,  before  the  running  of  the 
said  race,  be  placed  in  another  box,  and  mixed  up  together  therein  in  one  general 
mass  and  that  before  the  running  of  the  said  race,  two  disinterested  persons  should 
draw  the  said  cards  out  of  the  said  boxes,  in  the  following  manner,  thai  is  to  say,  that 
one  of  those  two  persons  should  openly,  and  as  chance  [976]  should  direct,  first  draw 
out  of  the  said  box  containing  the  cards  with  the  names  of  the  said  horses  so  put 
thereon,  one  of  those  cards,  and  that  the  other  of  the  said  two  disinterested  persons 
should  openly,  and  as  chance  should  direct,  then  draw  out  of  the  said  other  box, 
coi  1 1  ail  ling  the  cards  with  the  names  of  the  said  adventurers  and  subscribers  put  thereon, 
one  of  those  cards -and  that  the  said  two  disinterested  persons  should  continue 
drawing  in  that  manner  alternately,  openly  and  as  chance  should  direct,  oul  of  the  said 
boxes,  the  whole  of  the  said  cards  and  that  the  person  whose  name  was  on  the  card 
drawn  OUf  Of  the  said  box  Containing  the  cards  with  the  names  of  the  said  adven- 
turers immediately  succeeding  the  drawing  of  the  card  ou1  of  the  said  box  containing 
the  said  cards  with  the  names  of  the  said  horses  so  put  I  hereon  aforesaid,  on  which 
card  was  put  the  name  of  the  horse  that,  on  the  running  of  the  said  race,  should 
be  placed,  by  the  person  who  should  be  the  judge  of  the  said  race,  as  the  winner 
thereof,  should  win,  and  after  the  running  of  i he  said  race  be  en i ii led  to  receive  from, 

and  be  paid  by,  the  defendant   the  priz •  sum  of  1001.  oul  of  the  money  so  to  be 

subscribed  and  deposited  with,  and  paid  to,  the  defendant  as  treasurer  as  aforesaid, 
contrary  to  the  form  of  the  statutes  in  such  case  made  and   provided:  that,  the 

said  illegal  game  having  I u  so  set  up,  kepi  open,  and  exposed  to  be  played  and 

drawn  at   in  ma r  aforesaid,  the  plaintifl  and  divers,  to  wit.    154  other  persons, 

afterwards,  to  wit,  on  the  21st  of  February,  1844,  and  on  divers  other  days  and 
times  afterwards,  ami  before  the  drawing  oi  the  Baid  game  as  thereinafter  mentioned, 
according  to  the  said  term-,  rules,  and  regulations,  became  and  were  respectively 
adventurers  in,  and  subscribers  to,  the  said  game,  to  the  amount  of  the  said  sum 
of  11.  each  ;  and  they  then,  as  Buch  adventurers  and  subscribers,  contributed  and  paid 

[977]  the  said  sum  of  11.  each,  and  the  at I  ol  the  sums  so  contributed  and  paid 

to  them  as  aforesaid,  came,  altogether,  to  the  sum  of  L 551.,  and  the  same  were,  in 

pursuant f  the  Baid  terms,  rule-,  and  regulations,  on  the  Baid  days  and  I  one-,  paid 

to,  and  received  by,  the  defendant  as  such  treasurer  as  aforesaid  i  thai  afterwards,  and 
before  the  running  of  the  said  race,  bo  wit,  on  the  6th  of  April,  1844,  in  pursuance  of 
the  said  term-,  rules,  .-mil  regulations,  and  in  furtherance  ol  the  Baid  illegal  game,  the 
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name  of  each  one  of  the  horses  entered  for  the  running  of  the  said  race,  was  put  on 
a  several  and  separate  card,  making  together  155  cards,  and  all  of  those  cards  were 
then  placed  in  a  box,  and  mixed  up  together  therein  in  one  general  mass,  and  the 
name  of  the  plaintiff  and  of  each  one  of  the  said  several  other  persons  who  had  become 
adventurers  in,  and  subscribers  to,  the  said  game,  was  then  also  put  on  a  several  and 
separate  card,  making  together  155  cards,  and  that  all  of  those  cards  were  then  placed 
in  another  box  and  mixed  up  therein  in  one  general  mass  :  that,  in  pursuance  of  the 
said  terms,  rules,  and  regulations,  and  in  furtherance  of  the  said  illegal  game,  after- 
wards, and  before  the  running  of  the  said  race,  to  wit,  on  the  day  and  year  last  afore- 
said, two  disinterested  persons,  whose  names  were  to  the  defendant  unknown,  then 
respectively  drew  the  said  cards  respectively  out  of  the  said  boxes,  in  the  manner  and 
form,  and  according  to  the  terms,  rules,  and  regulations  aforesaid,  that  is  to  say,  one 
of  those  two  persons  then  openly,  and  as  chance  directed,  hist  drew  out  of  the  said 
box  containing  the  cards  with  the  names  of  the  said  horses  so  put  thereon  as  aforesaid, 
one  of  those  cards,  and  the  other  of  the  said  two  persons  then  openly,  and  as  chance 
directed,  drew  out  of  the  said  other  box  containing  the  cards  with  the  names  of  the 
plaintiff  and  the  said  other  adventurers  in  and  subscribers  to  the  said  game,  put 
thereon,  one  of  [978]  those  cards,  and  the  said  two  disinterested  persons  then  continued 
drawing  in  that  manner  alternately,  openly  and  as  chance  directed,  out  of  the  said 
boxes,  the  whole  of  the  said  cards ;  and,  on  that  occasion,  one  of  the  said  two  dis- 
interested persons  then  drew,  openly  and  as  chance  directed,  out  of  the  said  box  con- 
taining the  said  cards  with  the  names  of  the  said  horses  thereon,  according  to  the  said 
terms,  rules,  and  regulations,  a  card  with  the  name  of  a  horse  thereon,  to  wit,  a  horse 
called  Running  Rein,  which  had  been  and  was  proposed  and  entered  to  run,  and  was 
about  to  run  the  said  race,  and  then  immediately  succeeding  such  drawing,  the  said 
other  disinterested  person  drew  out  of  the  said  box  containing  the  cards  with  the 
names  of  the  plaintiff  and  the  said  other  adventurers  in,  and  subscribers  to,  the  said 
game,  according  to  the  said  terms,  rules,  and  regulations,  a  card  with  the  name  of  the 
plaintiff  thereon  ;  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  : 
that  afterwards,  and  before  the  commencement  of  the  suit,  to  wit,  on  the  15th  of  May, 
184-1,  the  aforesaid  race  was  run,  and  the  said  horse  called  Running  Rein,  whose  name 
was  put  on  the  said  card  so  drawn  as  aforesaid,  was  on  the  running  of  the  said  race 
placed  by  one  Clark,  the  person  who  was  the  judge  of  the  said  race,  as  the  winner 
thereof,  whereby  the  plaintiff,  according  to  the  said  terms  and  rules  and  regulations 
of  the  said  illegal  game,  became  and  was  entitled  to  receive  from  and  be  paid  by  the 
defendant  the  said  sum  of  1001.,  out  of  the  moneys  so  subscribed  and  deposited  with 
and  paid  to  the  defendant  as  aforesaid  :  that  the  said  sum  of  991.,  parcel  of  the 
moneys  in  the  first  count  mentioned,  and  to  which  that  plea  was  pleaded,  was  parcel 
of  the  same  identical  sum  of  1001.  to  which  the  plaintiff  became  and  was  entitled, 
under  the  terms,  rules,  and  regulations  of  the  said  game,  to  receive  from,  and  be  paid 
by,  [979]  the  defendant  as  aforesaid,  out  of  the  moneys  so  subscribed  and  deposited 
with,  and  paid  to,  the  defendant  as  aforesaid,  and  not  any  other  or  different  sum  of 
money;  and  that  the  same  consisted  wholly  and  exclusively  of  portions  of  the  con- 
tributions and  moneys  so  subscribed,  and  paid  to,  and  received  Irv,  the  defendant  as 
aforesaid,  from  the  said  adventurers  in,  and  subscribers  to,  the  said  game,  other  than 
the  plaintiff;  and  that  the  said  sum  of  991.,  so  being  such  parcel  as  aforesaid,  was 
received  and  always  held  by  the  defendant  as  such  treasurer  as  aforesaid,  and  due  to 
the  plaintiff,  and  to  which  he  was  entitled  as  aforesaid,  and  in  manner  in  that  plea, 
and  not  otherwise  howsoever  :  and  that  the  said  account  in  the  last  count  mentioned 
to  have  been  stated  by  and  between  the  plaintiff  and  the  defendant,  so  far  as  the 
same  related  to  the  said  sum  of  991.,  parcel,  &c.  as  aforesaid,  and  to  which  that  plea 
was  pleaded,  was  stated  by  and  between  the  plaintiff  and  the  defendant,  of  and  con- 
cerning the  said  sum  of  991.  so  received  and  held  by  the  defendant  as  such  treasurer 
as  aforesaid,  in  manner  aforesaid,  and  not  for  or  concerning  or  in  respect  of  any  other 
moneys,  or  any  other  account  whatsoever — verification. 

Thirdly,  payment  into  court  of  11.,  and  no  damages  ultra. 

The  plaintiff  demurred  specially  to  the  second  plea,  assigning  for  causes  (amongst 
others),  that  it  contained  no  answer  to  the  causes  of  action  to  which  it  was  pleaded, 
and  that  the  matters  therein  stated  and  contained  shewed  no  sufficient  cause  or  excuse 
for  the  non-payment  by  the  defendant  to  the  plaintiff  of  the  said  sum  of  991.,  parcel, 
&c,  as  to  which  that  plea  was  pleaded,  and  which  the  plaintiff  in  and  by  the  [ilea  was 
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admitted  to  have  become  and  to  lie  entitled  to  receive  from  the  defendant,  according 
to  the  agreement  in  that  [980]  plea  mentioned,  out  of  the  moneys  so  subscribed  and 
deposited  in  the  hands  of  the  defendant   as  in  that  plea  mentioned  ;  that  the  method 

of  determining   the    light  of  the  plaintiff  to  the  m< ys  as  to  which  the   plea   was 

pleaded,  as  the  same  was  stated,  set  forth,  and  described  in  the  plea,  was  not  an 
illegal  game,  or  a  lottery  not  authorized  by  law,  as  the  same  in  and  by  that  plea  was 
styled  and  called,  lmt  was  in  fact  a  mode  of  betting  by  each  of  the  so-called  adventurers 
OT  subscribers  in  the  plea  mentioned,  to  a  small  and  legal  amount  or  stake  in  that 
behalf,  upon  the  horse-race  therein  mentioned,  being  a  lawful  horse-race;  that  neither 
in  the  agreement  in  the  plea  mentioned,  nor  in  the  drawing  of  cards  in  that  plea 
also  mentioned,  nor  in  the  horse-race  therein  also  mentioned,  was  there  shewn  to  have 
been  any  illegality  whereby  the  right  of  the  plaintiff  to  receive  the  said  sum  of  991., 
parcel,  ifec.,  from  the  defendant,  was,  or  is,  or  should  be  taken  away  ;  that  the  cause 
of  action  of  the  plaintiff  in  respect  of  the  said  sum  of  991.,  was  not  by  the  plea  shewn 
t<>  Ire  founded  upon  an  illegal  contract  or  consideration  ;  that  it  was  not  shewn,  nor 
was  it  stated,  in  or  by  the  plea,  that  the  race  in  the  plea  mentioned,  was  an  illegal 
race,  or  contrary  to  any  law  or  statute;  that,  although  it  was  stated  in  and  by  the 
plea,  that  the  agreement  and  the  drawing  of  cards  therein  mentioned  were  contrary 
to  the  form  of  some  supposed  statute  or  statutes,  it  was  not  stated,  neither  did  it 
appear  with  sufficient  or  any  certainty  in  or  by  the  plea  what  statutes  were  intended  ; 
that  the  plea,  though  it  professed  to  be  in  confession  and  avoidance,  did  not  sufficiently 
confess  the  cause  of  action  to  which  it  was  pleaded  ;  that  the  plea  presented  no 
material  fact  or  facts,  averment  or  averments,  upon  which  a  traverse  could  be  taken  ; 
that  it  was  circuitous,  and  stated  at  unnecessary  length,  and  with  needless  particularity, 
[981]  facts  which  constituted  matter  of  evidence  only;  that  it  amounted  to  the 
general  issue,  and  was  in  other  respects  uncertain,  informal,  and  insufficient,  &C. 
The  defendant  joined  in  demurrer  (a). 

Byles,  Serjt.  in  support  of  the  demurrer  (A).  The  plea  is  bad  in  substance  as  well 
as  in  form.  Whether  the  transaction  it  discloses  is  supposed  to  be  an  illegal  bet,  or 
an  offence  against  tin-  lottery  acts,  enough  is  not  shewn  to  bring  it  within  any  of  the 
statutes.  In  the  first  place,  this  clearly  was  not  an  illegal  wager  or  bet  upon  the 
result  of  a  horse-race.  The  first  statute  upon  the  subject  is  the  16  Car.  2,  e.  7,  which 
is  intituled  "An  act  against  deceitful,  disorderly,  and  excess  i\  c  gaming  "  The  second 
eel  i "ii  applies  only  to  "any  fraud,  shift,  cousenage,  circumvent  ion,  deceit,  or  unlawful 
device  OT  ill  practice,"  in  gaming,  horse  racing  included:  and  the  third  section  is 
levelled  at  excessive  gaming,  imposing  penalties  on  persons  winning  and  losing  more 
than  1001.  at  one  time  upon  ticket  or  credit.  Rolfe,  B.,  in  delivering  the  judgment 
of  the  court  of  Exchequer  in  Applegartli  v.  Colley,  speaking  of  this  and  a  subsequent 

statute,  says  (  10  M.  &   \V.   732):    "One  great   object  of   the  statutes  of  Charles  II.  and 

Anne  (both  of  which  must   be  construed  together)  was,  to  prevent  [982]  gaming  on 

credit,  and  to  confine  part  ies  who  «  ere  playing  for  money  to  such  sums  as  they  should 
pay  down  at   the  time  of    the  play.       Now,  we  are  of   opinion,  that   money  deposited  in 

the  hands  of  a  stake  holder  before  a  game  is  played  or  a  race  run,  to  be  handed  over 

to   the    winner,    is    precisely    that    sort    of   transaction    that     the    legislature,    supposing 

that  the  parties  were  to  engage  in  play  at  all,  meant   to  en< rage,  and  not   to  pro 

hibit.       It    is    in    no    fair   sense    earning    ii| credit    or    ticket.       It    is    in    truth    the 

only    sort    of   gaming   for   ready    money    which    the    nature   oJ     the    case   admits.      The 

legislature  most    wisely   tl ghl    thai    they    might    with   comparative   safety    trust 

persons  to  play  for  money,  if  payment  of  all  108868  was  made  at  the  time  and  on 
the   Spot,   and    not    deferred    to   a    fill  ure  occasion.      The  deposit   with    I  he  M.il  e  le  iMer 

in)  The  points  for  argument  on  the  part  of  the  plaintiff,  were  a  mere  repetition  of 

t  he  causes  of  demurrer. 

Those  delivered  on  the  part  of  the  defendant  were  as  follow  :  " That  the  plea  is 
sufficient  :  that  it  shews  a  valid  defence  to  the  can  es  of  action  to  which  it  is  pleaded  : 
that  it  shews  thai  the  money  was  received  lor  tie'  purpose    oi  an  illegal  lottery:  that 

there  was  i casion  to  set  forth  in  any  other  way  than  it  doe-  the  statutes  by  which 

the  sail  I  lotterj  was  illegal :  that  it  need  not  have  stated  the  statute  111  statutes  al  all  : 
and  thai  it  does  not  amount  to  the  general  issue." 

(/<)  The  argument  took  place  in  Blaster  term  last,  before  Tind.il,  C.  .1.,  and  ( 'oilman, 
Cressw  ell,  and  laic,  .1.1. 
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is  ready-money  payment  in  the  strictest  sense.  All  parties  part  with  their  money 
before  the  game  begins.  The  stake-holder  holds  it  as  agent  for  the  winner  ;  and, 
when  the  winner  is  ascertained  by  the  result  of  the  game,  he  has  a  right  to  treat  the 
stake-holder  as  having  gotten  into  his  hands  money  which,  in  the  result  of  a  lawful 
transaction,  turns  out  to  belong  to  him,  the  winner.  The  case  appears  to  us  to  be 
entirely  out  of  the  mischief  which  this  branch  of  the  statute  was  intended  to  remedy, 
and  not  to  come  within  its  provisions."  The  first  section  of  the  9  Ann.  c.  14,  is 
repealed  by  the  5  &  6  W.  4,  c.  41,  s.  1.  The  second  section  enacts,  that  any  person 
who  shall  at  any  time  or  sitting,  by  playing  at  cards,  dice,  tables,  or  other  game  or 
games  whatsoever,  or  by  betting  on  the  sides  or  hands  of  such  as  do  play  at  any  of 
the  games  aforesaid,  lose  to  any  one  or  more  person  or  persons  so  playing  or  betting, 
in  the  whole,  the  sum  or  value  of  1 01.,  and  shall  pay  or  deliver  the  same,  or  any  part 
thereof,  the  person  or  persons  so  losing  and  paying  or  delivering  [983]  the  same,  may, 
within  three  months,  recover  the  same  in  an  action  of  debt,  &c.  And,  in  ShiUito  v. 
Theed  (7  Bingh.  405,  5  M.  &  P.  303),  it  was  held  that  a  wager  exceeding  101.,  upon  a 
legal  horse-race,  was  illegal,  the  statutes  13  G.  2,  c.  19,  and  18  G.  2,  c.  34,  legalizing 
horse-racing  only,  and  not  bets  made  at  races.  Here,  however,  no  one  individual 
could  lose  101.  :  the  case,  therefore,  is  not  within  the  second  section  of  the  9  Ann. 
c.  14  ;  nor  is  it  within  the  fifth  section,  which,  like  the  second  section  of  the  16  Car.  2, 
c.  7,  only  applies  to  parties  winning  "by  any  fraud  or  shift,  cousenage,  circumvention, 
deceit,  or  unlawful  device  or  ill  practice." 

Then,  is  this  transaction  an  offence  against  the  lottery  acts?  The  difference 
between  a  lottery  and  a  sweepstakes  is  this :  in  a  lottery,  the  party  setting  it  up 
receives  from  the  purchasers  of  tickets  more  than  the  value  of  the  prizes  ;  whereas, 
in  a  sweepstakes,  all  the  money  obtained  from  the  subscribers  is  paid  over  to  the 
winners ;  the  party  to  whom  the  subscriptions  are  paid  is  a  mere  stake-holder.  The 
first  act,  10  &  11  AY.  3,  c.  17,  recites  that  "several  ill-disposed  persons,  for  divers  years 
last  past,  had  set  up  many  mischievous  and  unlawful  games,  called  lotteries,  and  had 
thereby  most  unjustly  and  fraudulently  got  to  themselves  great  sums  of  money  from 
the  children  and  servants  of  several  gentlemen,  traders,  and  merchants,  and  from  other 
unwary  persons,  to  the  utter  ruin  and  impoverishment  of  many  families,  and  to  the 
reproach  of  the  English  laws  and  government,  by  colour  of  several  patents  or  grants 
under  the  great  seal  of  England  for  the  said  lotteries,  or  some  of  them  ;  which  said  grants 
or  patents  were  against  the  common  good,  trade,  welfare,  and  peace  of  His  Majesty's 
kingdom:"  and,  for  remedy  thereof,  it  is,  by  s.  1,  "enacted,  adjudged,  and  declared, 
that  all  [984]  such  lotteries,  and  all  other  lotteries,  are  common  and  public  nuisances, 
and  that  all  grants,  patents,  and  licences  for  such  lotteries,  or  any  other  lotteries,  are 
void  and  against  law."  [Cresswell,  J.  The  mischief  intended  to  be  remedied,  is, 
the  introduction  of  a  spirit  of  speculation  and  gambling,  tending  to  the  ruin  and 
impoverishment  of  families,  and  not,  as  you  suggest,  the  gain  acquired  by  the 
individual.  Suppose  a  horse  were  sold  by  tickets  amounting  in  the  aggregate  to 
the  true  value  ;  would  not  that  be  a  lottery?]  That  probably  would  be  held  illegal. 
Xo  game  at  cards  for  an  accumulated  stake  can  be  legal,  if  this  transaction  be  not  so. 

Assuming  that  the  lottery  acts  are  to  be  construed  so  largely  as  to  embrace  this 
case,  still  a  lottery  to  be  determined  by  the  event  of  a  legal  horse-race,  is  not  pro- 
hibited. The  8  G.  1,  c.  2,  s.  36,  recites,  that  "notwithstanding  the  provision  already 
made  by  several  acts  of  parliament  for  suppressing  and  preventing  of  unlawful  lotteries, 
and  offices  and  places,  under  the  denomination  of  sales,  and  taking  or  making,  buying 
or  selling  subscriptions  for  the  sale  of  chances,  or  part  of  chances,  to  arise  on  tickets 
made  out  in  pursuance  of  any  act  of  parliament  for  a  public  lottery,  many  ill-disposed 
persons,  with  a  design  to  evade  such  laws,  have  of  late  presumed,  and  do  daily  presume, 
to  erect  and  set  up  offices  or  places  under  the  denomination  of  sales  of  houses,  lands, 
plate,  jewels,  ships,  goods,  and  other  things  ;  and  also  have  presumed  to  make,  print, 
and  publish,  and  cause  to  be  made,  printed,  and  published,  proposals  or  schemes  for 
advancing  small  sums  of  money  by  several  persons,  amounting  in  the  whole  to  large 
sums,  to  be  divided  among  them  by  the  chances  of  the  prizes  in  some  public  lottery 
or  lotteries  established  or  allowed  by  act  of  parliament,  and  to  deliver  out  tickets 
to  the  persons  advancing  such  sums,  to  entitle  them  to  a  share  of  the  money  so 
advanced,  according  to  such  proposals,  [985]  and  advertisements  thereof  are  daily 
published  in  the  common  printed  newspapers  and  otherwise;  which  practices  are 
highly  prejudicial  to  the  public  and  to  the  trade  of  this  kingdom,  and  tend  to  defraud 
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His  Majesty's  subjects:"  it  then  proceeds  to  enact  "that  all  and  every  person  or 
persons  who,  after  the  21st  of  December,  1721,  shall  erect,  set  up,  continue,  or  keep, 
Or  cause,  &c,  any  office  or  place,  under  the  denomination  of  sales  of  houses,  lands, 
advowsons,  presentations  to  livings,  plate,  jewels,  ships,  goods,  or  other  things,  for 
the  improvement  of  small  sums  of  money  ;  or  shall  sell,  or  expose  to  sale,  any  houses, 
lands,  &e.,  by  way  of  lottery,  or  by  lots,  tickets,  numbers,  or  figures;  or  shall  make, 
print,  advertise,  or  publish,  or  cause  to  be  made,  printed,  advertised,  or  published, 
proposals  or  schemes  for  advancing  small  sums  of  money  by  several  persons,  amounting 
in  the  whole  to  large  sums,  to  be  divided  among  them  by  the  chances  of  the  prizes  in 
some  public  lottery  or  lotteries  established  or  allowed  by  act  of  parliament;  or  shall 
deliver  out,  or  cause  or  procure  to  be  delivered  out,  tickets  to  the  persons  advancing 
such  sums,  to  entitle  them  to  a  share  of  the  money  so  advanced,  according  to  such 
proposals  or  schemes  ;  or  shall  make,  print,  or  publish,  or  cause  to  be  made,  printed, 
or  published,  any  proposal  or  scheme  of  the  like  kind  or  nature,  under  any  denomina- 
tion, name,  or  title  whatsoever" — shall,  on  conviction,  forfeit  5001.  And  the  thirty- 
seventh  section  enacts  that  all  and  every  person  and  persons  who  shall  be  adventurer 
or  adventurers  in,  or  shall  pay  any  money  or  other  consideration,  or  any  ways  con- 
tribute unto,  oi-  upon  the  account  of,  any  such  sales,  lotteries,  proposals,  or  schemes 
aforesaid,  shall  forfeit,  for  every  such  offence,  double  the  sum  paid  or  contributed.  The 
12  G.  2,  c.  28,  s.  1,  recites  the  10  &  11  W.  3,  c.  17,  9  Ann.  c.  6,  10  Ann.  c.  26,  8  G.  1,  c.  2, 
and  9  G.  1,  c.  19  ;  and  that  "several  per  [986]-sons  have  for  many  years  past  carried 
on  and  set  up  certain  fraudulent  games  and  lotteries,  to  be  determined  by  the  chance 
of  cards  and  dice,  under  the  denomination  of  the  games  of  the  ace  of  hearts,  pharaoh, 
basset,  and  hazard,  and  therein'  defrauded  several  of  His  Majesty's  subjects,  ignorant 
of  the  great  disadvantage  adventurers  in  the  said  games  and  lotteries  so  denominated 
the  games  of  the  ace  of  hearts,  pharaoh,  basset,  or  hazard,  are  under,  subject,  and 
liable  to  ;  and  that  doubts  had  arisen  whether  the  said  games  of  the  ace  of  hearts,  &c, 
were  within  the  descriptions  of  the  lotteries  prohibited  by  the  said  recited  acts  ;  "  and 
s.  2  enacts  and  declares  those  games  to  be  games  or  lotteries  by  cards  or  dice  within 
the  intent  and  meaning  of  the  recited  acts,  and  imposes  certain  penalties.  The  I ;_'  ( I.  :;, 
c.  119,  ss.  2,  5,  carries  the  case  no  further.  All  the  acts  contemplate  a  scheme,  whereby 
the  actor  is  attempting  to  enrich  himself  at  the  expense  of  the  community.  The  plea 
in  this  ease  discloses  nothing  more  than  a  mode  of  betting  on  a  legal  horse-race,  no 
single  individual  staking  more  than  11.  [Cresswell,  J.  Bach  individual,  in  effect,  beta 
the  155th  part  of  a  sovereign  to  a  sovereign,  against  the  field.]  In  no  view  can  the 
rase  fall  within  either  tin.'  gaming  or  the  lottery  acts. 

At  all  events,  the  plea  is  clearly  bad  in  form.  Il  amounts  to  a  plea  of  aunquam 
indebitatus  ;  for,  the  illegality,  if  any  was  committed,  was  committed  before  the  stake 
holder  received  the  money,  and,  therefore,  he  never  did  receive  it  to  the  use  of  the 
plaintiff:  and  this  might  have  been  i^iven  in  evidence  under  the  general  plea. 

Channell,  Serjt.,  contra.      The  plea  is  good  in  form.      It  confesses  that,  prima  fat  ie, 

the  money  was  had  and  received  to  tin.'  plaintiff's  use,  and  avoids  the  effect  of  that 
admission  by  shewing  the  illegality  of  the  consider-[987]-ation,  which,  according  to 

Marliii  v.  Smil/i  (I   New  Cases,  436,  •'>  Scott,  268),  must   lie  pleaded  specially. 

The  plea  is  also  good  in  substance.  It  discloses  an  implied  contracl  by  the  defen 
dant  to  pay  money  in  consequence  of  something  that  amounts  to  an  illegal  lottery. 
It  appears  that  the  members  of  this  dub  or  association  were  to  consist  of  loo,  from 
each  of  whom  the  defendant  was  to  receive  II.  ;  and  that  i lie  winner  was  to  gel  "the 
prize  or  sum "  of  1001.     The  question  turns  upon  the   in  ,\    il    W.  3,  c.  17,  and  the 

•12  (1.  3,  c.  1 19.     This  e.i  e  i    olearly  within  the  mischief  the  first  tnenti I  statute 

was  designed  to  remedy.  The  12  ('..  3,  c.  119,  recites  that  "  e\  il  disposed  persons  do 
frequently  resort  to  public  houses  and  other  places,  to  set  up  certain  mis,  in,  \  nils  games 

or  lotteries  called   little  goes,  and   to   induce   servants,  children,  and    unwary  persons 

to  play  at  the  said  games,  ami  thereby  most  fraudulently  obtain  great  sums  oi  money 
from  servants,  children,  and  unwary  persons,  to  the  great  impoverishment  and  utter 

ruin  of  many  families ; "  and  enacts  "  t  li.it  all  such  games  or  lotteries  called  lit  I  Ie  goes 

shall,  from  and  after  the  passing  of  this  aci,  he  .  Ini I,  ami  are  berebj   declared, 

Common   and    public   nuisances,  and   against    law."      And   s.  J   enacts  "  t  h  it    DO  pi 

oi   persons  whatsoever  shall  publicly  or   privately  keep  any  office  or   pi, ice  to  exercise, 

keep  open,  shew,  or  expose  to  he  played,  drawn,  or  thrown  at  or  iii.  eithei  bj  dice, 

lots,  cards,  balls,  or  by  numbers  or  figures,  Or  by  any  other  way,  contrivance,  or  dev  ice 
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whatsoever,  any  game  or  lottery  called  a  little  go,  or  any  other  lottery  whatsoever, 

not  authorised  by  parliament,  or  shall  knowingly  sutler  to  be  exercised,  kept  open, 
&c,  any  such  game  or  lottery  in  his  or  her  house,  room,  or  place,  upon  pain  of  forfeiting 
for  every  such  offence  1001.,"  &c.  The  evil  is  not  diminished  by  making  [988]  the  con- 
tingency double  :  on  the  contrary,  the  more  the  contingencies  are  diversified,  the  more 
the  mischief  is  increased,  in  this  case,  more  than  101.  in  the  aggregate  is  lost,  though 
each  subscriber  loses  only  11 :  and  this,  according  to  the  case  of  ShiHito  v.  Theed 
(7  Bingh.  405,  5  M.  &  P.  303),  is  clearly  illegal.  [Erie,  J.,  referred  to  the  18  G.  2, 
c.  34,  s.  8,  and  to  the  case  of  Lord  George  lluitiwl:  v.  Connuji  (5  <v>.  B.  693).] 

Byles,  Serjt.,  in  reply,  submitted  that  the  acts  in  questions,  being  highly  penal, 
must  receive  a  strict  construction. 

Cur.  adv.  quit. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  for  money  had  and  received.  The  plea  states  that  a  race  was 
about  to  be  run  ;  and  that  an  illegal  game  called  a  lottery,  not  authorised  by  law  or 
act  of  parliament,  was  set  up  by  the  defendant  for  certain  subscribers  of  11.  each,  to 
be  paid  to  the  defendant  under  regulations  which  amounted  in  substance  to  this,  that 
the  subscriber  whose  name  should  be  drawn  out  of  a  box  next  after  the  name  of  the 
horse  was  drawn  out  of  another  box,  which  horse  should  be  placed  first  in  the  race, 
should  be  entitled  to  receive  from  the  defendant  1001.  The  plea  then  alleges  that 
the  subscriptions  were  paid  by  the  plaintiff  and  others,  to  the  defendant,  and  that 
the  plaintiff,  under  the  regulations,  became  entitled  to  the  sum  in  demand.  To  this 
plea  there  was  a  demurrer;  and,  in  support  thereof,  it  was  contended  before  us,  on 
the  part  of  the  plaintiff,  that  the  statutes  for  the  suppression  of  lotteries  were  to  be 
restricted  in  their  construction  to  lotteries  of  the  same  description  with  those  mentioned 
in  the  respective  preambles  [989]  thereto,  or,  at  least,  to  lotteries  in  which  an  unfair 
advantage  was  taken  ;  and  that  they  did  not  render  illegal  the  lottery  in  question, 
which,  as  far  as  appeared,  was  perfectly  fair. 

We  are  of  opinion,  however,  that  those  statutes  are  not  to  be  so  restricted  ;  but 
that,  on  the  contrary,  effect  is  to  lie  given  to  the  clear  words  of  general  prohibition 
contained  in  them,  and  that  the  lottery  in  question  is  illegal. 

The  10  &  11  W.  3,  e.  17,  recites  the  mischiefs  from  certain  lotteries  under  colour  of 
certain  patents  and  grants  ;  and  then  enacts,  not  only  that  all  such  lotteries,  but  also 
that  all  other  lotteries,  are  nuisances,  and  imposes  a  penalty  on  all  persons  who  shall 
draw  at  any  lottery.  The  42  (r.  3,  c.  119,  recites  the  mischiefs  from  certain  lotteries 
called  "  little  goes,"  and  enacts  that  any  person  who  shall  keep  any  place  to  keep  open 
any  lottery  called  a  little  go,  or  any  other  lottery  whatsoever,  not  authorised  by  act 
of  parliament,  shall  forfeit  5001.  And  we  think  it  would  be  in  contravention  of  the 
express  words  and  clear  intention  of  these  statutes  if  we  held  that  the  lottery  in 
question  can  be  excepted  from  the  operation  of  these  irery  general  words. 

It  was  also  contended  that  the  plaintiffs  cause  of  action  was  not  derived  from  a 
lottery,  but  was  more  properly  in  the  nature  of  a  bet  of  a  less  sum  than  101.  upon  a 
lawful  race,  and  upon  that  ground  was  to  be  considered  a  lawful  wager.  We  are  of 
opinion,  however,  that  this  ground  cannot  be  maintained,  as  well  because  it  appears 
in  the  plea  that  the  plaintiff's  cause  of  action  depends  entirely  on  the  lottery,  as  also 
because,  even  admitting  the  cause  of  action  to  arise  from  a  bet,  without  a  lottery,  the 
plaintiff  could  not  by  law  recover  the  sum  in  question,  it  being,  if  a  bet,  a  bet  by 
which  he  will  recover  the  sum  of  1001.  But,  as  we  shall  have  occasion  to  consider 
this  precise  question  more  fully  in  [990]  the  case  of  Thorpe  v.  Coleman  (a),  in  which 
we  propose  to  give  judgment  this  day,  it  will  be  unnecessary  to  enlarge  upon  it  at 
present. 

The  plea,  therefore,  as  it  appears  to  us,  shews  that  the  cause  of  action  was  illegal 
by  statute  ;  and  we  think  that  the  objection  taken  in  argument,  that  the  plea 
amounted  to  the  general  issue,  and  was  therefore  bad  upon  that  ground,  cannot  be 
supported ;  for,  as  the  defence  set  up  is  the  illegality  of  the  transaction,  a  special  plea 
was  necessary,  under  the  new  rules. 

The  defendant,  therefore,  is  entitled  to  judgment  in  his  favour. 

Judgment  for  the  defendant. 

(a)  Next  case. 
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Thorpe  v.  Colk.man.     July  2,  1845. 

[S.  C.  14  L.  J.  C.  P.  260 ;  9  Jur.  903.] 

A  bet  of  101.  on  a  legal  horse-race,  is  within  the  prohibition  of  the  9  Ann.  e.  14,  and 
therefore  not  recoverable  in  a  court  of  law. — And  the  remedy  given  by  the  statute 
of  Anne  is  not  suspended  by  the  operation  of  the  7  &  8  Vict.  cc.  3  and  58. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  at  the  time  of  the 
making  of  the  agreement  and  promise  of  the  defendant  thereinafter  next  mentioned, 
a  certain  race  called  the  Derby,  for  a  certain  sweepstakes  amounting,  to  wit,  to  40001., 
was  intended,  and  about,  to  be  run  over  a  certain  course  called  the  Derby  course,  at 
a  certain  place,  to  wit,  at  Epsom,  and  it  was  then  expected  that  a  certain  horse  called 
Orlando,  and  a  certain  other  horse  called  Campunero,  and  also  certain  other  horses, 
would  run  the  said  race  over  the  said  course  for  the  said  stakes  ;  and  thereupon, 
theretofore,  to  wit,  on  the  1st  of  May,  1844,  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant,  that,  if  the  said  horse  called  Orlando,  in  running  the  said  race, 
should  beat  the  said  horse  called  Campunero  and  the  [991]  said  other  horses  which  should 
run  the  said  race  over  the  said  course  for  the  said  stake,  and  should  win  the  said  race, 
he,  the  defendant,  should  pay  the  plaintiff  the  sum  of  101. ;  but  that,  if  the  said  horse 
called  Campunero,  in  running  the  said  race,  should  beat  the  said  horse  called  Orlando 
and  the  said  other  horses  which  should  run  the  said  race  over  the  said  course  for  the 
said  stakes,  and  should  win  the  said  race,  he  the  plaintiff  should  pay  to  the  defendant 
101.  :  mutual  promises :  averment,  that  afterwards,  to  wit,  on  the  22nd  of  May  in  the 
year  aforesaid,  the  said  race  for  the  said  stakes  was  run  by  and  between  the  said  horse 
called  Campunero  and  the  said  horse  called  Orlando  and  divers,  to  wit,  twenty  other 
horses,  over  the  said  course  ;  and  that,  in  running  the  said  race,  the  said  horse  called 
Orlando  did  beat  the  said  horse  called  Campunero  and  the  said  other  horses  so  running 
as  aforesaid,  and  did  win  the  said  race  ;  whereof  the  defendant  then  had  notice,  and 
was  then  requested  by  the  plaintiff  to  pay  the  sum  of  101. ;  yet  the  defendant,  not 
regarding  the  said  agreement,  nor  his  said  promise,  had  not  paid  the  said  sum  of  101, 
or  any  pari  thereof,  to  the  plaintiff,  although  often  requested  so  to  do,  but  had 
neglected,  Arc,  and  the  same  still  remained  wholly  due  and  unpaid  to  the  plaintiff. 

The  defendant  pleaded,  amongst  other  pleas,  that  two  persons,  to  wit,  Jonathan 
Peel,  Esq.,  and  Sir  Gilbert  Heathcote,  Bart,  and  certain  other  persons  whose  names 
were  to  the  defendant  unknown,  before  and  at  the  time  of  the  making  of  the  agree- 
ment and  promise  in  the  first  count  mentioned,  to  wit,  on  the  1st  of  May  1844,  were 
playing  at  a  certain  game  called  horse-racing,  and  were  respectively  intending,  and 
about,  to  cause  the  horses  in  the  first  count  mentioned,  to  run  the  horse-race  in  the 
first  count  mentioned,  in  and  about  the  said  playing,  and  as  part  of  the  said  [992] 
game,  in  manner  following,  that  is  to  say,  by  the  said  Jonathan  Peel  causing  the  said 
horse  called  Orlando,  and  a  certain  other  horse,  so  to  run,  and  by  the  said  Sir  (lilbert 
Heathcote  causing  the  said  horse  called  Campunero  so  to  run,  and  by  the  said  persons 
whose  names  were  to  the  defendant  unknown,  respectively  each  of  (hem  causing  one 
of  the  remaining  horses  in  the  first  count  mentioned  SO  to  run;  and  that  the  sail  t 
intention  of  the  said  persons  then  caused  the  said  expectation  in  the  lirst  count  men- 
tioned— of  all  which  premises  respectively  the  plaintiff  and  the  defendant  respectively 
before  and  at  the  time  of  the  making  of  the  agreement  in  the  first  count  mentioned 
had  notice  :  that  the  agreement  in  the  first  count  mentioned  was  made  as  therein  was 
mentioned,  after  the  1st  of  May,  1711,  to  wit,  on  the  day  and  year  in  the  lirst  count 
mentioned,  and  was  an  agreement  whereby  the  plaint  ill' and  the  defendant  betted 
the  sum  of  101.  to  the  sum  of  101,  being  the  said  sums  of  101.  and  101.  in  the  first 
count  mentioned,  on  the  sides  of  the  sail  1  Jonathan  Feel  so  far  as  he  was  about,  ind 

intended,  to  Cause  the  said  horse  called  Orlando  BO  to  run  as  aforesaid,  and  of  the  said 
Sir  ( lilbert    I  leathcotc,  that  is  to  say,  on  t  heir  sides  in  the  said  game      he,  the  plaintiff, 

by  the  said  agreement,  so  then  betting  as  aforesaid  on  the  side  of  the  said  Jonathan 
I'eel  in  respect  of  the  said  horse  called  Orlando,  so  by  him  the  said  Jonathan  Peel 
intended  to  be  caused  to  run,  and  he  the  defendant  thereby  so  then  betting  on  the 
side  of  the  said  Sir  (lilbert  Heathcote  in  respet  t  of  the  said  horse  called  Campunero: 
and  that  t  he  defendant  t  hen,  after  the  1st  of  .May,  1711,  to  wit,  On  the  Said  22nd  of  May, 
1*1  1,  at  one  and  the  same  time,  by  BO  as  aforesaid  betting  on  the  side  of  the  said  Sir 
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Gilbert  Heathcote,  so  as  aforesaid  then  playing  at  the  said  game,  lost  to  the  plaintiff 
the  said  sum  of  101.,  &c.  by  him  the  defendant  bet  as  aforesaid  ;  and  which  was  the 
said  [993]  sum  of  101.,  so  in  the  first  count  alleged  not  to  have  been  paid  by  him  the 
defendant — against  the  form  of  the  statute  in  such  case  made  and  provided — 
verification. 

To  this  plea  the  plaintiff  demurred  generally  (a). 

Byles,  Serjt.  (with  whom  was  Sir  John  Bayley),  in  support  of  the  demurrer  (J). 
It  will  not  be  contended  that  horse-racing  is  not  a  game,  within  the  statute  9  Ann. 
c.  14  :  nor  is  it  apprehended  that  reliance  will  be  placed,  on  the  other  side,  upon  the 
16  Car.  2,  c.  7,  the  first  section  of  which  applies  only  to  deceitful,  and  the  second  to 
excessive  gaming — Applegwrth  v.  Collet/  (10  M.  &  W,  723,  732,  2  Dowl.  X.  S.  223). 
But  it  is  submitted  that  the  transaction  stated  in  the  plea,  was  an  illegal  bet,  within 
the  statute  of  Anne.  The  material  clauses  of  that  statute  are,  the  first,  the  second, 
and  the  fifth.  The  first  section  enacts,  "  that  all  notes,  bills,  bonds,  judgments, 
mortgages,  or  other  securities  or  conveyances  whatsoever — given,  granted,  drawn,  or 
entered  into,  or  executed  by  any  person  or  persons  whatsoever,  where  the  whole,  or 
any  part,  of  the  consideration  of  such  conveyances  or  securities  shall  be  for  any  money 
or  other  valuable  thing  whatsoever,  won  by  gaming  or  playing  at  cards  dice,  tables, 
tennis,  bowls,  or  other  game  or  games  whatsoever,  or  by  betting  on  the  sides  or  hands 
of  such  as  do  game  at  any  of  the  games  aforesaid,  or  for  the  reimbursing  or  repaying 
any  money  knowingly  lent  or  advanced  for  such  gaming  or  betting  as  aforesaid,  or 
lent  or  advanced  at  the  time  and  place  [994]  of  such  play,  to  any  person  or  persons 
so  gaming  or  betting  as  aforesaid,  or  that  shall,  during  such  play,  so  play  or  bet, — shall 
be  utterly  void,  frustrate,  and  of  none  effect,  to  all  intents  and  purposes  whatsoever," 
&c.  Formerly,  it  was  held  that  the  security  only,  and  not  the  contract,  was  rendered 
void  by  the  statute  :  Barjean  v.  Waknsley  (2  Stra.  1249),  Alcinbrook  v.  Hall  (2  Wife. 
309),  M'Allixtcr  v.  Haden  (2  Campb.  438),  Robinson  v.  Bland  (1  W.  Blac.  260).  But, 
in  Yoiuii/  v.  Moore  (2  Wils.  67),  this  court  thought  that  the  contract  was  made  void  as 
well  as  the  security.  In  M'Kin/iu  II  v.  Robinson  (3  M.  &  W.  434),  the  court  of  Exchequer 
held  that  money  lent  for  the  purpose  of  gaming  and  playing  with  at  an  illegal  game, 
such  as  hazard,  could  not  be  recovered  back  :  and  Lord  Abinger,  speaking  of  Robinson 
v.  Bland,  says  :  "  The  action  was  not  for  money  lent  for  the  purpose  of  playing  at  a 
game  expressly  prohibited  by  the  statute  12  G.  2,  or  any  other  act,  but  for  money 
lent,  exceeding  101.,  for  the  purpose  of  playing  with  it  ;  and  the  propriety  of  the 
decision,  upon  the  construction  of  the  statute  of  Anne  itself,  may  well  be  questioned, 
as  there  is  much  weight  in  the  observation  made  in  the  subsequent  case  of  Young  v. 
Moore,  that,  as  the  statute  has  made  all  securities  for  money  won  at  play  void,  a 
fortiori  all  parol  contracts  of  that  sort  are  void."  Again,  in  Aj/jdepartlt  v.  Collet/, 
Rolfe,  B.,  referring  to  Young  v.  Moore,  says  that  there  "  the  court  of  Common  Pleas 
held  that  the  statute,  by  necessary  implication,  made  void  the  contract  as  well  as  the 
security  ;  and  it  is  evident  that  this  court,  in  M' Kin  mil  v.  Robinson,  inclined  to  that 
as  the  more  reasonable  view  of  the  law.  The  ground  suggested  by  Lord  Mansfield, 
viz.  that  the  object  of  the  legislature  was,  to  give  the  courts  an  opportunity  of  looking 
into  the  merits  of  the  consideration,  is  [995]  evidently  untenable.  The  nature  of  the 
consideration  would  be  brought  lief  ore  the  court  as  well  in  an  action  on  a  promissory 
note  or  bill  of  exchange,  as  in  an  action  on  the  contract.  Besides,  if  the  consideration 
is  legal,  what  is  there  for  the  court  to  inquire  into,  and  why,  in  such  a  case,  should 
the  legislature  avoid  the  security  at  all  ?  We  have  adverted  to  this  section  of  the 
statute,  and  the  authorities  upon  it,  as  they  w-ere  much  pressed  in  the  argument, 
though,  in  truth,  in  our  view  of  the  case,  they  do  not  apply  to  the  question  before  us  ; 
and  we  only  think  it  necessary  to  add  on  this  point,  that,  whatever  might  have  been 
the  opinion  of  this  court  as  to  the  true  construction  of  the  clause  in  question,  if  we 
had  been  called  upon  to  balance  the  authority  of  the  earlier  decisions  against  each 
other,  and  to  decide  between  them,  it  is  not  now  necessary  to  do  so :  for,  we  think 
that  the  legislature,  in  passing  the  5  &  6  W.  4,  c.  41,  has  in  fact  pronounced  its 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were — "that 
horse-racing  is  not  a  game,  within  the  statute  9  Ann.  c.  14,  s.  2  :  and  that  the  bet 
declared  on  was  not  a  bet,  within  the  meaning  of  that  statute." 

(b)  The  argument  took  place  in  Trinity  term,  before  Tindal,  C.  J.,  and  Coltman, 
Maule,  and  Cresswell,  JJ. 
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decision  upon  this  point.  That  act,  while  it  repeals  so  much  of  the  statute  of  Arnic- 
as makes  the  securities  void,  expressly  enacts  that  they  shall  be  deemed  to  have  been 
given  on  an  illegal  consideration  :  and  it  is  impossible  to  impute  to  the  legislature  an 
intention  so  absurd  as  that  the  consideration  should  be  good  and  capable  of  being 
enforced,  until  some  security  is  given  for  the  amount,  and  then  that  by  the  giving  of 
the  security  the  consideration  should  become  bad."  It  is  submitted,  however,  that 
the  5  &  6  W.  4,  c.  41,  does  not  make  the  contract  void.  The  title  of  that  act  is, 
"An  act  to  amend  the  law  relating  to  securities  given  for  considerations  arising  out 
of  gaming,  usurious,  and  certain  other  illegal  transactions."  The  first  section  recites, 
amongst  others,  the  statutes  16  Car  2,  c.  7,  9  Ann.  c.  16,  and  the  6  G.  4,  c.  16,  s.  122, 
which  enacted,  "  that  any  contract  or  security  made  or  given  by  any  bankrupt,  or 
other  person,  unto,  or  in  trust  for,  any  creditor,  or  for  securing  the  payment  of  [996] 
any  money  due  by  such  bankrupt,  at  his  bankruptcy,  as  a  consideration,  or  with 
intent,  to  persuade  such  creditor  to  consent  to  or  sign  the  certificate  of  any  such 
bankrupt,  should  be  void,  and  the  money  thereby  secured  or  agreed  to  be  paid  should 
not  be  recoverable,  and  the  party  sued  on  such  contract  or  security,  might  plead  the 
general  issue,  and  give  that  act  and  the  special  matter  in  evidence:"  and  it  further 
recites,  that  securities  and  instruments  made  void  by  virtue  of  certain  of  the  recited 
acts,  were  sometimes  indorsed,  transferred,  assigned,  or  conveyed  to  purchasers  or 
other  persons  for  a  valuable  consideration,  without  notice  of  the  original  consideration 
for  which  such  securities  or  instruments  were  given ;  and  that  the  avoidance  of  such 
securities  or  instruments  in  the  hands  of  such  purchasers  or  other  persons,  is  often 
attended  with  great  hardship  and  injustice  :  and  it  then  proceeds  to  enact  that  so 
much  of  the  acts  mentioned  "  as  enacts  that  any  note,  till,  or  mortgage  shall  be 
absolutely  void,  shall  be,  and  the  same  is,  hereby  repealed;  but,  nevertheless,  every 
note,  bill,  or  mortgage,  which,  if  this  act  had  not  been  passed,  would,  by  virtue  of  the 
said  several  lastly  hereinbefore-mentioned  acts,  or  any  of  them,  have  been  absolutely 
void,  shall  be  deemed  and  taken  to  have  been  made,  drawn,  accepted,  given,  or 
executed  for  an  illegal  consideration,  and  the  said  several  acts  shall  have  the  same 
force  and  eti'ect  which  they  would  respectively  have  had,  if,  instead  of  enacting  that 
any  such  note,  bill,  or  mortgage  should  be  absolutely  void,  such  acts  had  respectively 
provided  thai  every  such  note,  bill,  or  mortgage  should  be  deemed  and  taken  to  have 
been  made,  drawn,  accepted,  given,  or  executed  for  an  illegal  consideration  :  provided 
always  that  nothing  herein  contained  shall  prejudice  or  affect  any  note,  bill,  or  mort- 
gage which  would  have  been  good  and  valid  if  this  act  had  not  been  passed."  And 
Beet.  2  enacts  that  [997]  money  paid  to  the  holder  of  such  securities,  shall  be  deemed 
to  be  paid  on  account  of  the  person  to  whom  the  same  was  originally  given.  The 
object  of  this  act  is,  to  protect  innocent  indorsees  without  notice,  but  to  leave  the 
contract  as  between  the  original  parties,  as  it  stood  before:  where  no  security  has 
been  given,  it  has  no  operation  at  all  upon  the  9  Ann.  c.  14.  The  court  must,  there- 
fore, balance  between  the  authorities  already  referred  to  as  to  the  meaning  of  the  word 
sirurilji ;  which,  it  is  submitted,  must  have  regard  to  tilings  ejusdem  generis  with 
those  mentioned  in  the  act  (a). 

At  all  events,  the  statutes  7  &  8  Vict.  cc.  .'i  and  58,  having  suspended  the 
proceedings  for  penalties,  have  also  virtually  taken  away,  or  at  least  suspended,  the1 
right  to  set  up  this  defence.  Or,  if  not,  still  there  is  nothing  in  the  statute  of  Anne 
to  make  it  illegal  to  pay  I  lie  bet.  Rolfe,  B.,  in  Damtree  v.  Hutchinson  (in  .M.  & 
\V.  LOO),  observes  thai  there  is  a  clear  distinction  pointed  out  by  the  fifth  section  oi 
tiie  '.)  Ann,  c.  II  "between  fraudulent  play  and  playing  to  the  amount  of  L01."  Here, 
the  belting  is  neither  deceitful  nor  excessive.  In  Can/rum  \.  Brya  (3  B.  &  Aid.  184), 
Abbott,  C.  .1.,  referring  to  the  stoci  jobbing  act,  7  Gk  2,  e.  8,  s.  :>,  says:  "The  act  of 
paying  or  receiving  is  prohibited  absolutely,  ami  those  who  pay,  and  those  who 
receive,  are  both  placed  in  pari  delicto.  And  this  statute  differs  from  the  Btatute 
against    ginning,   9    Ann.   c.    14;  for,   the   latter  contains    no    prohibition    against    the 

payment  "I  money  lost  at  play;  though  it  enables  the  loser  to  recover  bacli  his  ucy 

within  a  limited  time,  and,  in  default  of  suit  by  him,  enables  any  person  to  r< wi- 
the money  and  treble  tin'  value,  within  a  further  limited    time."     This   poinl  was   not 

(")  Reference  was  also  made  to  the  evidence  given  by  Patteson,  J.,  on  the  -ith  of 

March,  L844,  before  a  select  commitl if  the  Souse  of  ('ominous  on  the  laws  relating 

to  gaming.     See  the  report,  pp.  18,  19.     El  vide  ante,  483. 
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decided  in  ShiMito  [998]  v.  Theed  (7  Bingh.  405,  5  M.  &  P.  303).  The  objection  as 
to  circuity  of  action,  can  hardly  arise  here  ;  for,  the  plaintiff  is  suing,  not  for  the 
money  won,  but  to  recover  damages  against  the  defendant  for  his  breach  of  contract 
(vide  ante,  858,  870,  n.  (c)).  In  Chitty's  Statutes,  p.  422,  n.  is  the  following  note  of 
a  case  upon  the  statute  of  Anne,  which  seems  quite  decisive  : — "  Trover  for  a  mare 
lost  upon  a  gaming  contract  (the  action  being  commenced  after  three  months).  It 
was  ruled  that  the  plaintiff  was  not  entitled  to  recover,  on  account  of  the  general 
invalidity  of  the  contract ;  and  by  Heath,  J. — There  is  no  substantive  clause  in  the 
act  which  avoids  the  contract  :  it  only  renders  it  liable  to  be  defeated  sub  modo,  for 
which  purpose  the  plaintiff  must  bring  his  action  in  a  limited  time." 

Channell,  Serjt.,  contra.  If  the  view  taken  by  the  court  of  Exchequer  in  Apph- 
garth  v.  Colley  be  correct,  this  demurrer  cannot  be  supported.  Whatever  doubt  may 
have  existed  upon  the  authorities  prior  to  the  statute  5  &  6  W.  4,  c.  41,  none  can  be 
entertained  now.  It  is  true  that  the  statute  of  Anne,  in  general  terms,  avoids  the 
contract,  and  that  the  repeal  of  that  provision  by  the  5  &  6  W.  4,  c.  41,  is  in  terms 
less  general.  But  no  case  has  gone  the  length  of  holding  that  a  bet  under  101.  is 
legal.     The  second  section  of  the  9  Ann.  c.  14,  is  clearly  not  repealed  by  the  7  & 

8  Vict.  cc.  3  and  58.  It  would  be  very  singular  to  hold  that  the  defendant  is  bound 
to  pay,  and  yet  may  recover  back  the  money.  In  Fra/Mvn  v.  Carter  (ante,  p.  750), 
the  court  repudiated  the  distinction  between  a  payment  out  of  court  and  a  payment 
in  an  action.  In  Cannan  v.  Bryce,  Abbott,  C.  J.,  does  not  notice  the  fact  that  the 
stock-jobbing  act  contains  a  positive  prohibition,  and  that  the  [999]  statute  of  Anne 
does  not.  [Cresswell,  J.  The  foundation  of  the  judgment  there  is,  that  the  defen- 
dant was  a  party  to  a  breach  of  the  law.]  The  eighth  section  of  the  18  G.  2,  c.  34, 
enacts,  that,  if  any  person  shall  win  or  lose  at  play,  or  by  betting,  at  any  one  time, 
the  sum  or  value  of  101.,  or  within  the  space  of  twenty-four  hours  the  sum  or  value 
of  201.,  such  person  shall  be  liable  to  be  indicted,  and  shall  forfeit  five  times  the  value 
of  the  sum  so  won  or  lost.  And  that  provision, — which  is  unrepealed, — is  to  be 
construed  as  being  in  pari  materia  with  the  9  Ann.  c.  14. 

Byles,  Serjt,  in  reply,  submitted  that  the  18  G.  2,  c.  34,  s.  8,  supposing  it  to  be 
unrepealed,  did  not  apply  to  horse-racing,  or  to  bets  made  on  horse-races. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.  now  delivered  the  judgment  of  the  court. 

This  was  an  action  brought  for  the  purpose  of  recovering  a  sum  of  101.  won  by 
betting  upon  a  legal  horserace ;  and  the  pleadings  were  properly  framed  to  raise  the 
question  whether  such  a  bet  is  recoverable  in  a  court  of  law. 

In  the  course  of  the  argument,  much  discussion  arose  respecting  the  case  of  Apple- 
garih  v.  Colley  (10  M.  &  W.  729),  in  which  it  was  stated  that  all  contracts  for  the 
payment  of  money  won  at  play,  however  small  the  amount,  were  void  by  virtue  of 
the  statute  9  Ann.  c.  14.  We  do  not  mean  to  express  any  opinion,  or  to  intimate  any 
doubt,  in  reference  to  that  case  ;  but  we  do  not  think  it  necessary  for  the  decision  of 
the  present  case  that  we  should  enter  into  a  discussion  of  the  law  there  laid  down  as 
applicable  to  bets  under  101.,  the  action  in  the  present  [1000]  instance  being  brought 
for  the  sum  of  101.,  and  so  falling  clearly  within  the  second  section  of  the  statute 

9  Ann.  c.  14:  and,  looking  at  the  provisions  of  that  section,  we  are  of  opinion  that 
the  present  action  cannot  be  maintained. 

By  that  section  it  is  provided,  in  substance,  that  any  person  who  shall  at  any  time, 
by  betting  on  the  sides  of  such  as  play  at  any  of  the  games  aforesaid  (among  which 
horse-racing  is  held  to  be  included),  lose  to  any  person  so  playing  or  betting,  the  sum 
or  value  of  101.,  and  shall  pay  or  deliver  the  same,  or  any  part  thereof,  the  person  so 
losing  and  paying  or  delivering  shall  be  at  liberty,  within  three  calendar  months  then 
next,  to  sue  for  and  recover  the  money  or  goods  so  lost  or  delivered,  or  any  part 
thereof,  from  the  winner  thereof :  and  it  is  further  provided,  that,  if  the  loser  shall 
not  sue  for  the  money  or  other  thing  lost  and  paid  or  delivered,  within  the  time  afore- 
said, it  shall  be  lawful  for  any  person  to  sue  for  and  recover  the  same,  and  treble  the 
value  thereof,  one  moiety  to  his  own  use,  and  the  other  moiety  to  the  use  of  the  poor 
of  the  parish. 

Now,  it  appears  to  us  to  follow  from  the  provision  that  the  party  losing  shall  be 
entitled  to  recover  back  the  money,  if  he  pays  it  voluntarily,  that  no  action  can  be 
maintained  against  him  for  refusing  to  pay  it.  It  is  clearly  the  intention  of  the  act 
that  the  loser  should  not  ultimately  lose,  nor  the  winner  ultimately  win,  the  money, 
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if  the  loser  chose  to  enforce  the  rights  given  him  by  the  act.  And  it  cannot  lie 
supposed  that  anything  bo  unreasonable  should  be  intended,  as  that  the  loser,  in  order 
to  avail  himself  of  the  benefit  of  the  act,  should  first  pay  the  money,  and  then  recover 
it  back.  It  is  much  more  reasonable  to  hold  that  the  intention  of  the  act  was,  that 
he  should  not  be  compelled  to  pay  at  all,  and  that  no  action  will  lie  to  compel  him  to 
do  so.  The  law,  which  is  said  to  abhor  circuity  of  action,  is  [1001]  surely  not  so 
absurd  as  to  allow  the  winner  to  maintain  an  action  to  recover  money  which  he  may 
be  immediately  compelled,  by  another  action,  to  render  back. 

It  was,  indeed,  contended  by  my  brother  Byles,  that  the  argument  against  circuity 
of  action  does  not  properly  apply ;  for,  that  the  plaintiff  lias  brought  his  action,  not 
for  the  purpose  of  recovering  the  money  be  has  won,  but  to  recover  damages  against 
the  defendant  for  the  breach  of  his  agreement  to  pay  the  money.  This  argument, 
which  appears  to  us  to  savour  rather  too  much  of  subtlety,  cannot,  we  think,  avail 
the  plaintiff;  for,  the  only  substantial  question  in  the  cause  is,  whether  the  plaintill'  is 
entitled  to  the  money — the  question  of  damages  is  dependent  on  the  right  to  the 
money  :  and,  if  the  defendant  is  not  bound  to  perform  his  contract,  no  action  can  lie 
against  him  to  recover  damages  for  not  performing  it  (a). 

My  brother  Byles  further  cited  a  case  thus  reported  in  a  note  in  page  422  of 
Chitty's  edition  of  the  statutes : — "  Trover  for  a  mare  lost  upon  a  gaming  contract 
(the  action  being  commenced  after  three  months).  It  was  ruled  that  the  plaintiff  was 
not  entitled  to  recover  on  account  of  the  general  invalidity  of  the  contract ;  and,  by 
Heath,  Justice :  There  is  no  substantive  clause  in  the  act  which  avoids  the  contract ; 
it  only  renders  it  liable  to  be  defeated  sub  modo,  for  which  purpose  the  plaintiff  must 
bring  his  action  in  a  limited  time."  That  ease,  however,  is  quite  distinguishable  from 
the  present.  The  question  there  appeal'-;  to  have  been,  whether  a  person  who  had 
voluntarily  paid  a  bet,  could  bring  his  action  to  recover  it  back  after  the  expiration 
of  three  months:  the  question  here  is,  whether  lie  can  be  compelled  to  pay  it.  Our 
decision  in  the  present  case,  therefore,  [1002]  is  by  no  means  at  variance  with  the 
decision  of  Mr.  Justice  Heath. 

But  a  further  argument  was  urged,  arising  out  of  the  statutes  7  &  X  Vict.  CC.  3 
and  58.  It  was  contended  that  the  action  given  by  the  second  section  of  the  II  Ann. 
c.  14,  to  the  loser,  to  recover  back  the  money  he  has  lost,  is  an  action  to  recover  a 
pecuniar)-  forfeiture  or  penalty,  within  the  meaning  of  the  statutes  7  .V  8  Vict.  cc.  3 
and  58  ;  that,  by  the  operation  of  those  statutes,  the  right  which  the  loser  has  to  sue 
for  it,  is  suspended  ;  and  that,  consequently,  that  right  could  not  l>e  setup  byway 
of  answer  to  the  plaintiff's  claim  to  maintain  his  present  action. 

By  the  former  of  the  two  acts  referred  to,  it  is  enacted,  in  substance,  that  it  shall 
be  law  ful  for  any  person  against  whom  any  writ,  &C.  shall  have  been  sued  out  at  the 
suit  of  any  common  informer,  or  person  other  than  the  actual  loser,  for  the  recovery 
of  any  forfeiture  or  pecuniary  penalty  incurred  under  the  provisions  of  the  acts  there 
referred  to  (amongst  others,  the  ;i  Ann.  c.  14),  by  playing  at  the  games  in  the  schedule 
mentioned,  or  by  betting  on  the  sides  of  such  as  do  play,  to  apply  to  the  court  or  a 
judge  to  stay  the  proceedings  for  three  months,  and  until  the  end  of  tic  session  of 
parliament  ;  and  which  order  the  court  or  judge  is  required  to  make.     By  the  latter 

act      after  reciting  the   former  act,  and   that    it   is   expedient,  that,  as  well  all  the  pro 

ceedings  which  were  stayed  or  suspended,  or  authorized  to  be  stayed  or  suspended, 
by  the  operation  of  the  former  act,  -leu Id  be  stayed  or  suspended  for  a  further  period, 

and  that  no  other   proceedings  of  a   like   nature'   should    lie   cm need   or   proceeded 

with  during  such  further  period  it  is  enacted,  that  all  the  actions  which  shall  have 
been  brought  for  the  recovery  of  any  forfeiture  or  pecuniary  penalty  incurred,  or  supposed 

to  have  been  in  [1003]  cm  red,  under  the  provis oi  the   everal  acta  recited  in  the 

said  recited  act,  by  playing  or  I  jetting  on  ilc  rides  of  such  as  do  |i|j\  thereat     whethei 

any  order  of  any  court  or  judge  shall  have  been  made  I  herein  oi  not,  shall  he,  and 
the  Same  are  thereby,  stayed  and  suspended  until  the  cud  of  the  next  session  of 
parliament;  and   that    no  action,   suit,   or  other   proc ling  shall    lie   brought    lor  the 

purpose  of  recovering  any  forfeiture  or  pecuniary  penally  incurred,  or  supposed  to  be 
incurred,  under  the  proi isions  of  the  several  acts,  by  playing,  or  1  letting  on  the  Bides 

of  such  as  do  play,  pre\  iously  lo  the  end  of  t  he  next    Session  ol   pa  ilia  incut . 

It   is  clear  that   the  statute  of    7  Si  8  Viet.  c.  :i,  has  not  the  effect   of  suspending  the 

(«)  Vide  Cocking  v.  H  ard,  ante, 
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right  of  the  loser  of  a  bet  to  recover  back  the  amount  paid,  there  being  an  express 
exception  of  such  persons  ;  and,  considering  that  the  two  acts  are  made  in  pari  materia, 
and  that  the  preamble  of  the  act  7  &  8  Viet.  c.  58,  refers  only  to  proceedings  which 
might  have  been  stayed  under  the  operation  of  the  7  &  8  Vict.  c.  3,  and  to  other 
proceedings  of  a  like  nature, — we  think  the  7  iV  8  Vict.  c.  58,  was  not  intended  to 
suspend  the  right  to  sue,  except  for  the  recovery  of  any  pecuniary  penalty  or  forfeiture 
of  a  like  nature  with  those  the  recovery  whereof  was  stayed  by  the  7  &  8  Vict.  c.  3, 
namely,  penalties  to  be  recovered  by  persons  other  than  the  losers. 

But,  if  this  were  doubtful,  and  even  though  it  should  be  held  that  the  particular 
remedy  given  by  the  statute  of  Anne  to  the  loser,  is  temporarily  suspended  by  the 
operation  of  the  act  of  7  &  8  Viet.  c.  58,  it  will  not  follow  that  it  will  have  the  effect 
of  giving  to  the  winner  of  a  bet,  a  right  of  action  which  he  did  not  before  possess. 
The  act  is  a  temporary  act  passed  for  the  purpose  of  remedying  a  particular  incon- 
venience ;  and  sufficient  effect  is  given  to  its  provisions,  by  holding  them  to  apply 
[1004]  to  those  matters  to  which  they  are  directly  and  in  terms  applicable,  without 
giving  them  incidentally  the  effect  of  altering  the  existing  state  of  the  law  in  a  matter 
which  the  framers  of  the  act  do  not  appear  to  have  had  at  all  in  their  contemplation. 

We  think,  therefore,  on  the  grounds  above  stated,  that  there  should  be  judgment 
for  the  defendant. 

Judgment  for  the  defendant. 

Memoranda. 

In  Hilary  term  last,  Mr.  Baron  Gurney  retired  from  the  court  of  Exchequer,  and 
was  succeeded  by  Thomas  Joshua  Piatt,  Esq.,  one  of  Her  Majesty's  counsel,  who, 
on  taking  the  coif,  gave  rings  with  the  moto  "  Labor  et  Fides."  Mr.  Baron  Piatt 
shortly  afterwards  received  the  honor  of  knighthood. 

In  the  vacation  after  Hilary  term,  Mr.  Serjt.  Manning  and  Mr.  Serjt.  Channel] 
received  patents  of  precedence  ;  the  former  to  take  rank  next  after  James  Parker,  Esq., 
one  of  Her  Majesty's  counsel :  and  the  latter  to  take  rank  next  after  Mr.  Serjt. 
Manning. 

In  the  course  of  the  same  vacation,  William  Lee,  Esq.,  of  the  Inner  Temple,  Lebbeus 
Charles  Humfrey,  Esq.,  of  Lincoln's  Inn,  John  Billingsley  Parry,  Esq.,  of  Lincoln's 
Inn,  William  Page  Wood,  Esq.,  of  Lincoln's  Inn,  Russell  Gurney,  Esq.,  of  the  Inner 
Temple,  George  Medd  Butt,  Esq.,  of  the  Inner  Temple,  and  Abraham  Hayward,  Esq., 
of  the  Inner  Temple,  were  respectively  appointed  Her  Majesty's  counsel  learned  in 
the  law. 
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[1]  Cases  upon  Appeal  from  the  Decisions  of  Revising  Barristers,  Argued 
and  Determined  in  the  Court  of  Common  Pleas,  in  Michaelmas  Term 
and  Vacation,  Hilary  Term  and  Vacation,  and  Easter  Term,  in  the 
Ninth  Veai:  op  the  Reign  of  Victoria. 

Eastern  Division  of  Gloucestershire. 

Septimus  I'm  i<:\.  Appellant,  John  Stjrman  Cox,  Respondent.     Nov.  13,  1845. 

[S.  C.  1  Lutw.  Reg.  Cas.  304;  Barr.  &  Am.  514  ;  15  L.  J.  C.  P.  17  ;  !)  Jur.  994.] 

In  a  notice  of  objection,  the  objector  described  himself  as  of  "  X<>.  398  High  Street, 
Cheltenham,  on  the  register  of  voters  for  the  parish  of  Cirencester."  On  the  register 
so  referred  to  the  objector  was  described  as  of  "Cheltenham"  only: — Held,  that 
the  notice  was  sufficient. 

The  notice  of  objection  was  duly  given,  and  was  in  proper  form  ;  bul  the  objector 
described  his  place  of  abode  as  "No.  398  High  Street,  Cheltenham,"  and  "on  the 
register  of  voters  for  the  parish  of  Cirencester."  The  name  of  the  objector  was  on  the 
list(a)  [2]  of  voters  for  the  parish  of  Cirencester,  in  the  said  division  ;  but  the  place 
Of  abode,  as  described  in  that  list,  was    'Cheltenham'   onlv. 

Cheltenham  is  a  parish  within  the  said  division,  and  No.  398  High  Street^  is  within 
the  said  parish  of  Cheltenham,  and  is  the  true  place  oi  abode  oi  the  objector. 

[t  was  contended,  thai  the  objector  ought  to  have  omitted  No.  398  High  Street, 
in  the  description  of  his  place  of  abode,  and  described  it,  generally,  Cheltenham  only, 
as  it  appeared  in  the  register  of  raters. 

The    revising  banister   though!    the   description    Sufficient  ;   and,    -the    party  being 

unable  to  prove  the  qualification,     his  name  was  expunged, 

If   the   court    shall    be   of   Opinion    that   the  decision  was  wrung,  the    name  is  to    be 

restored,  as  well  as  the  names  of  sixty  persons  whose  names  were  expunged  under 
similar  circumstances,  and  whose  appeals  are  consolidated  with  the  principal  ease. 

Cockburn,  for  the  appellant.  The  notice  of  objection  must,  according  to  the  6  &  7 
Vict.  e.  18,  s.  7,  Bched.  (A.),  No.  5,  describe  il bjector  precisely  as  he  is  described 

(a)  I.e.  on  that  part  of  the  register  foi  the  division,  which  relates  I"  the  parish  of 
Cirencester. 


840  BARTON    V.  ASHLEY  2  C.  B.  3. 

in  the  register  or  list  of  voters :  and  two  of  the  judges  of  this  court,  in  Gadsbt/,  App., 
Warbwrton,  Resp.  (7  M.  &  G.  11,  8  Scott,  N.  R.  775),  held  that  such 'a  description  will 
in  all  cases  suffice.  Maule,  J.,  there  says:  "The  seventh  section  of  the  registration 
act  requires  a  notice  of  objection  to  be  given  'according  to  the  form  numbered  5  in 
the  schedule  (A.),  or  to  the  like  effect.'  In  that  form,  the  words  'place  of  abode'  are 
in  a  parenthesis,  after  the  words  'A.  B.  of,'  in  order  to  shew  that  the  place  of  abode 
is  there  to  be  inserted.  And  it  seems  to  me  that  this  means  the  place  of  abode  as 
inserted  in  the  list  of  voters,  in  order  to  shew  that  the  objector  is  on  that  list  and  [3] 
entitled  to  object ;  it  being  absolutely  necessary  that  the  place  of  abode  of  a  voter 
should  appear  on  the  list.  Whether  it  would  be  necessary,  in  the  case  of  a  change 
of  abode  after  the  list  had  been  published,  to  insert  the  latter  place  of  abode  in  the 
notice  of  objection,  it  is  not  necessary  to  decide.  The  inclination  of  my  own  mind  is, 
that  it  would  not  be  necessary.  I  am  confirmed  in  this  opinion  by  the  expression 
in  the  form  'A.  B.  of  &c.  The  word  'of,'  is  indicatory  rather  of  a  place  of  which 
a  party  is  described,  than  of  a  place  from  which  a  notice  is  sent.  In  the  latter  case,  the 
place  is  generally  put  without  the  addition  of  the  word  '  of,'  and  is  used  as  a  date. 
For  instance,  in  the  form  given  in  No.  1  in  the  same  schedule,  the  word  'of  is  not 
put;  but  it  ends  thus — '(Signed)  A.  B.  [place  of  abode].'  In  the  form  of  notice  under 
consideration,  I  think  it  was  meant  that  the  place  of  abode  should  be  stated  as  given 
in  the  list  of  voters.  The  seventh  section  says,  the  notice  is  to  be  '  to  the  like  effect ' 
with  the  form  given  in  the  schedule.  What  is  the  meaning  of  that?  To  effectuate 
the  object  intended  by  the  notice,  namely,  to  shew  that  the  objector  is  on  the  list  of 
voters."  And  Erie,  J.,  says  :  "  The  barrister  seems  to  have  thought  that  the  place  of 
abode  of  the  objector  should  be  stated  differently  in  the  notice  of  objection  from  that 
which  appeared  in  the  list  of  voters.  It  appears  to  me  that  the  '  place  of  abode  '  required 
to  be  stated  by  the  act,  has  the  same  meaning  in  both  instances  ;  and  this,  as  well 
under  the  reform  act  as  under  the  registration  act.  And  it  is  extremely  convenient 
that  the  same  description  should  be  given ;  the  main  object  of  the  description  being 
that  the  voter  may  be  enabled  to  ascertain  that  the  objector  has  a  right  to  object. 
I  am  even  inclined  to  think,  that,  if  the  objector  retained  the  same  place  of  abode  as 
that  mentioned  in  the  list,  and  purposely  changed  the  description  in  his  notice,  by 
adding  the  parish,  it  might  be  [4]  invalid."  [Maule,  J.  The  words  "  on  the  register," 
&c,  are  merely  inserted  to  shew  that  the  objection  is  made  by  a  person  who  is  qualified 
to  object.  Erie,  J.  The  notice  surely  is  not  vitiated  by  the  addition  of  a  particular 
giving  the  party  further  information.] 

Byles,  Serjt.  (with  whom  was  Grove),  for  the  respondent,  asked  for  costs. 

TlNDAL,  C.  J.  The  notice  in  question  sufficiently  complies  with  the  form  given 
in  the  schedule  referred  to.  It  may  be  read  as  if  "  No.  398  High  Street "  was  in 
a  parenthesis.     The  case  being  so  very  clear,  the  decision  of  the  barrister  must  be 

Affirmed,  with  costs. 

City  of  Lichfield. 

William  Barton,  Appellant,  Thomas  Ashley,  Respondent.    Nov.  17,  1845. 

[S.  C.  1  Lutw.  Eeg.  Cas.  307  ;  Barr.  &  Arn.  318;  15  L.  J.  G.  P.  36.  Distinguished, 
Aldridge  v.  Medwin,  1868,  L.  R.  4  C.  P.  467.  Followed,  Hartley  v.  Halse,  1888, 
22  Q,  B.  D.  203.] 

A  notice  of  objection  delivered  to  the  overseers  under  the  6  &  7  Vict.  c.  18,  s.  17,  sched. 
(B.),  No.  10,  where  there  are  more  lists  than  one  made  out  by  the  overseers,  must 
specify  the  particular  list  to  which  the  objection  refers. 

William  Barton  objected  to  the  name  of  Thomas  Ashley  being  retained  on  the  list 
of  persons  entitled  to  vote  in  the  election  of  members  for  that  city.  The  objector 
gave  in  evidence,  and  duly  proved  the  service  of,  a  notice  of  objection  upon  the  said 
Thomas  Ashley,  according  to  the  form  No.  11  in  Schedule  (B.)  of  the  statute  6  &  7 
Vict.  c.  18 ;  and  he  also  gave  in  evidence  and  proved  the  service  of  a  notice  of  objec- 
tion upon  the  overseers  of  the  parish  of  St.  Michael,  in  the  list  of  [5]  which  parish, 
containing  the  names  of  persons  entitled  to  vote  in  the  election  of  members  of  parlia- 
ment for  the  said  city,  by  virtue  of  the  provisions  of  the  statute  2  W.  4,  c.  45,  the 
name  of  the  said  Thomas  Ashley  appeared  as  follows ;  that  is  to  say, 
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"The  list  ut  persons  entitled  to  vote  in  the  election  of  members  for  the  city  of 
Lichfield  in  respect  of  property  occupied  within  the  parish  of  St.  Michael,  by  virtue 
of  an  act  passed  in  the  second  year  of  the  reign  of  King  William  the  Fourth,  intituled, 
'An  act  to  amend  the  representation  of  the  people  in  England  and  Wales.'" 


Christian  Name 

and  Surname  of 

each  Voter. 

Place  of  Abode. 

Street,  Lane,  or  othei    like 

Nature  oi               Place  in  this  Parish,  and 

Qualification.            Number  of  House  where 

the  Property  is  situated. 

Ashley,  Thomas. 

Greenhill. 

House.                     Greenhill. 

The  last-mentioned  notice  of  objection  was  in  the  following  words : — 

"  Notice  of  objection. 

"To  the  overseers  of  the  parish  of  St.  Michael,  in  the  city  of  Lichfield. 
"  I  hereby  give  you  notice  that  I  object  to  the  name  of  Thomas  Ashley  being 
retained  in  the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the  city 
of  Lichfield.     Dated,  this  25th  of  August,  1845." 

(Sigurd)  "  William  Barton,  of  Stone  Street, 
Lichfield,  on  the  list  of  freemen 
for  the  city  of  Lichfield." 

In  the  city  of  Lichfield,  it  is  the  duty  of  the  overseers  of  the  several  parishes, — 
and,  amongst  the  rest,  of  the  said  parish  of  St.  Michael, — to  make  out  and  publish 
two  separate  lists  of  persons  entitled  to  vote  in  the  election  [6]  of  members  for  the 
said  city  ;  the  one,  in  respect  of  persons  entitled  to  vote  in  the  election  of  members 
for  the  said  city,  in  respect  of  property  occupied  within  the  said  parish,  by  virtue  of 
the  provisions  of  the  statute  2  W.  4,  c.  45  ;  and  the  other,  of  persons,  not  being 
freemen,  entitled  to  vote  in  the  election  of  members  for  the  said  city,  in  respect  of 
any  right  other  than  those  conferred  by  the  said  last-mentioned  statute.  The  name 
of  the  said  Thomas  Ashley  appeared  on  the  first-mentioned  list  of  voters  only,  namely, 
on  the  list,  of  persons  entitled  to  vote  by  reason  of  the  provisions  of  the  statute  2  W.  I, 
c.  45,  and  did  not  appear  i'ii  the  other  list  made  out  and  published  by  tin;  overseers. 

In  the  list  of  objections  published  by  the  overseers,  the  said  Thomas  Ashley  was 
described  as  follows : — 


i  in  Mum  Name 
and  Surname. 

Place  of  Abode. 

Nature  "i 
Qualification. 

Name  ol  si  reel .  &c  where 
aitoate. 

Ashley,  Thomas. 

i  Ireenhill. 

Eouse. 

Greenhill. 

agreeing  with   his  description    in    the  original  list  of  persons  entitled  to  vote  in  respect 

of  property  occupied  within  the  said  parish,  by  virtue  of  the  -aid  statute  of  2  W.  i, 
e.  I"),  a-  hereinbefore  set  forth. 

It  was  objected,  on  the  part  of  the  said  Thomas  Ashley,  ihat  the  said  notice  of 
objection  served  on  the  overseers,  was  informal  and  insufficient,  inasmuch  as  ii  did 
not  comply  with  the  directions  given  in  schedule  (I!-)  No.  10  of  the  statute  of  i;  ,v  7 

Vict     C.    18  :   there  bring   two  lists  of  voters    made  out   by  the  overseers  in  that   palish. 

and  the  notice  not  specifying,  as  it  ought  to  have  done,  the  particular  list  bo  which 

the  objection  referred. 

The  revising  barrister  held  the  notice  to  be  informal  and  insullirient  for  that  reason  ; 
but,  as  the   saiil  Thomas  Ashley  was    present,  and  llirn  ronsented  that   the  proof  ot   his 

qualification  should  be  gone  into,  subject  to  the  [7]  question  of  bhe  validity  of  bhe  laid 
notice  of  objection,  he  proceeded  to  call  e\idenre  in  support  of  his  right  to  have  his 
name  retained  in  bhe  said  list  ;  but  failed  bo  prove  the  same  to  bhe  satisfaction  ot  bhe 
barrister. 

The  question  for  bhe  opinii f  bhe  court   is,  whether,  upon  bhe  facts    tated,  bhe 

above  notice  of  objection  to  bhe  overseei    oi  the  said  parish  of  St.  Michael,  "'as  or  was 
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not  sufficient  in  law  to  call  upon  the  said  Thomas  Ashley  to  prove  his  title  to  have  his 
name  retained  in  the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the 
city  of  Lichfield,  in  respect  of  property  occupied  within  the  said  parish,  by  virtue  of 
the  said  statute  of  2  W.  4,  c.  45.  If  the  court  shall  be  of  opinion  that  the  said  notice 
was  sufficient,  the  name  of  the  said  Thomas  Ashley  is  to  be  expunged  from  the  register 
of  voters  for  the  said  city  ;  otherwise,  to  be  retained  thereon. 

The  cases  of  three  other  persons  whose  names  appeared  on  the  list  of  voters  for 
the  palish  of  St.  Michael,  and  two  whose  names  appeared  on  the  list  of  voters  for  the 
parish  of  St.  Mary,  in  the  same  city,  are  consolidated  with  the  principal  case. 

Kinglake,  Serjt.,  for  the  appellant.  By  the  thirteenth  section  of  the  6  &  7  Vict, 
e.  18,  the  overseers  of  every  parish  or  township  are  required  to  make  out  two  lists  of 
persons  entitled  to  vote — the  one,  a  list  "  of  all  persons  who  may  be  entitled  to  vote 
in  the  election  of  a  member  or  members  to  serve  in  parliament  for  such  city  or  borough, 
in  respect  of  the  occupation  of  premises  of  the  clear  yearly  value  of  not  less  than  101.," 
&c — the  other,  a  list  "  of  all  other  persons  (except  freemen)  who  may  be  entitled  to 
vote  in  the  election  of  such  city  or  borough,  by  virtue  of  any  other  right  whatsoever." 
And  sect.  17  enacts,  "that  every  person  whose  name  shall  have  been  inserted  in  any 
list  of  voters  for  [8]  any  city  or  borough,  may  object  to  any  other  person  as  not  having 
been  entitled  on  the  last  day  of  July  next  preceding,  to  have  his  name  inserted  in  any 
list  of  voters  for  the  same  city  or  borough  ;  and  every  person  so  objecting  shall,  on  or 
before  the  25th  of  August  in  that  year,  give,  or  cause  to  be  given,  a  notice  according 
to  the  form  numbered  (10)  in  schedule  (B.),  or  to  the  like  effect,  to  the  overseers  who 
shall  have  made  out  the  list  in  which  the  name  of  the  person  so  objected  to  shall  have 
been  inserted ;  or,  if  the  person  objected  to  shall  have  been  inserted  in  the  list  of 
freemen  of  any  city  or  borough,  except  the  city  of  London,  then  to  the  town-clerk  of 
such  city  or  borough  ;  and  every  person  so  objecting  shall  also  give  to,  or  cause  to  be 
left  at  the  place  of  abode  of,  the  person  objected  to,  as  stated  in  the  said  list,  a  notice, 
according  to  the  form  numbered  (11)  in  the  said  schedule  (B.),"  &c.  Under  the 
2  W.  4,  c.  45,  s.  47,  the  only  notice  of  objection  required  was  a  general  notice  to  the 
overseers,  and  the  same  lists  were  then  required  to  be  made  out  as  now  :  the  seventeenth 
section  of  the  6  Sz  7  Vict.  c.  18,  for  the  first  time  requires  notice  also  to  the  party 
objected  to.  The  notice  to  the  party  is  a  mere  general  notice.  To  that  required  to 
be  given  to  the  overseer's  is  appended  a  note  intimating,  that,  if  there  be  "  more  than 
one  list  of  voters,  the  notice  of  objection  should  specify  the  list  to  which  the  objection 
refers  ;  and,  if  the  list  contains  two  or  more  persons  of  the  same  name,  the  notice 
should  distinguish  the  person  intended  to  be  objected  to."  The  only  object  of  that 
note  is,  to  require  that,  in  cases  where  the  voter's  name  appears  on  both  lists,  such 
information  shall  be  conveyed  to  the  overseers,  as  to  enable  them  to  ascertain  whether 
the  objection  applies  to  the  qualification  in  both  lists,  or  to  which  of  them — to  point 
their  attention  to  the  particular  qualification  intended  to  be  objected  to.  If  the  voter's 
name  appears  only  upon  [9]  one  list,  the  information  would  be  useless.  All  the  over- 
seers can  require  is,  such  a  degree  of  information  as  will  enable  them  to  perform  the 
duty  imposed  upon  them  by  s.  18,  of  publishing  a  list  of  persons  objected  to,  accord- 
ing to  the  form  in  schedule  (B.)  No.  12  :  and  that  is  done  here.  A  strict  and  rigid 
compliance  with  the  form  is  not  necessary.  It  is  enough  if  the  direction  is  sub- 
stantially complied  with  :  Gadsby,  App.,  Warbwton,  Rcsp.  (7  M.  \-  (4.  11,  8  Scott,  N.  K. 
775).  The  case  of  JJransey,  App.,  Perkins,  Resp.  (Qirigley's  case,  7  M.  &  G.  127,  8  Scott, 
N.  R.  954),  though  different  in  its  facts  from  the  present,  somewhat  approximates  in 
principle.  It  was  there  held  that  the  note  in  question  is  not  applicable  in  the  city  of 
London,  where  the  overseers  make  out  only  the  list  of  householders,  the  list  of  freemen 
being  made  out  by  the  secondaries.  In  A  lien, .  I  pp.,  House,  Rcsp.  (7  M.  &  G.  1 57,  8  Scott, 
N.  R.  987),  in  the  case  of  a  borough  where  the  overseers  had  to  make  out  two  lists, 
one  being  of  parties  entitled  to  vote  under  the  2  W.  4,  c.  45,  s.  27,  the  other,  of 
potwallers,  it  was  held  that  a  notice  of  objection  to  the  name  of  a  party  being  retained 
"  on  the  list  of  persons  entitled  to  vote  as  householders,"  was  sufficient,  although  the 
words  "as  householders  "  are  not  in  the  form  given  by  the  6  &  7  Vict.  c.  18.  Tindal, 
C.  J.,  said  :  "  It  appears  to  me  that  this  is  substantially  a  good  notice,  although  the 
word  '  as  householders '  are  inserted.  If  the  insertion  of  those  words  could  have 
misled  the  party  objected  to,  then  the  notice,  not  being  in  strict  compliance  with  the 
form  given  in  the  act,  would  have  been  bad.  If  the  form  had  been  exactly  followed, 
it  would  have  merely  said,  '  I  object  to  your  name  being  retained  on  the  list  of  persons 
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entitled  to  rote  in  the  election  of  members,'  &c.  Here,  the  objector  has  stated  every 
[10]  word  that  is  given  in  the  form,  and  has  inserted  some  thai  are  not  there.  I 
think,  however,  that  the  principle  utile  per  inutile  nun  vitiatur  applies,  it  not  being 
shewn  that  the  party  was  misled,  or  that  he  was  put  to  any  inconvenience  or  extra 
expense."  And  Cresswell,  J.,  said :  " If  the  departure  from  the  prescribed  form  had 
been  likely  to  divert  the  attention  of  the  party  to  a  wrong  list,  1  think  the  notice 
would  have  been  bad.  But  this  notice  could  not  possibly  have  that  effect."  So,  here, 
it  may  lie  admitted,  that  if  the  overseers'  attention  could  have  been  distracted  by  the 
form  of  notice  given,  the  decisiou  of  the  revising  barrister  would  have  been  correct. 
But  this  notice  could  not  possibly  have  such  an  effect.  At  all  events,  the  clause  being 
directory  only,  and  the  overseer  having  acted  upon  the  notice  by  publishing  the  name 
of  the  party  objected  to,  as  he  would  have  done  it'  the  notice  had  been  in  the  specific 
form  required,  no  exception  can  he  taken  to  it.  [Maule,  •'.  You  contend  that  there 
is  no  necessity  for  proving  the  notice  before  the  revising  barrister,  provided  the  over 
seer  has  inserted  the  name  of  the  party  in  the  list  of  persons  objected  to.  |  The 
object  of  the  notice  to  the  overseers  is,  to  enable  them  to  publish  the  list,  which  the 
parties  objected  to  may  see  at  the  church  door,  and  so  ascertain  the  particular  (ptalifica- 
tions  to  which  the  objections  apply.  The  list  being  published,  the  preliminary  step  is 
unimportant.  Here,  the  overseers  have  received  the  notice,  and  have  acted  upon  it  as 
they  would  have  done  if  the  interpretation  of  the  clause  that  is  relied  on  by  the 
respondent  were  the  correct  one. 

Byles,  Serjt.,  for  the  respondent,  was  not  called  upon. 

Tindal,  ( '.  J.  The  fortieth  section  of  the  (i  A'  7  Vict.  c.  18,  which  provides  that 
the  objector  shall  prove  before  the  revising  barrister  that  he  gave  the  notices  [11] 
required  by  the  act,  disposes  of  the  argument  last  urged.  As  to  the  other  point,  the 
words  of  the  direction— " if  more  than  one   list  of  voters,  the  notice  of  objection 

slim i Id  specify  the  list  to  which  1 1 bjection  refers"  —are  so  clear  that    they  admit  of 

DO  doubt   in   their  construction.      Here,  all   that  can   lie  said  is,  that    the   omission    to 
specify  the  particular  list  did.  not  in  fact  create  any  confusion  or  difficulty  (a).     Hut 

I  think  it  is  much  more  convenient  that   the  overseer  should  have  his  attenti lis 

liiictly  called  to  the  list,  and  that  it  is  safer  to  adhere  to  the   words  of   the  act,  and  to 
hold  that  the  notice  must  lie  in  strict  conformity  with  it  in  this  respect. 

COLTMAN,  -I.  Comparing  the  form  (I),  Xo.  5,  in  the  -  W.  I,  C.  15,  with  the  foim 
of  notice  given  by  the  6  A-  7  Vict.  c.  18,  it  would  seem  that  the  legislature  considered 
the  formci' not  stringent  enough,  and  therefore  required  something  more  precise  and 
specific. 

Maule,  J.  I  agree  with  the  revising  barrister  that  the  notice  in  question  wa 
aot  according  to  the  form  X".  10,  or  to  the  like  effect.  1  aim  agree  that,  provided 
the  effect  is  preserved,  strict  compliance  with  the  form  may  not  lie  material.  If, 
however,  the  proper  form  had  been  adopted  here,  the  overseers  would  have  been  saved 
Some  trouble.  It  is  true,  that,  by  a  little  additional  labour,  the  overseers  may  come  in 
the  same  resull  through  an  informal  and  imperfecl  notice,  as  they  would  through  one 
Btrictly  conformable  to  the  statute.  Bui  the  object  of  the  note  at  the  end  of  the  form 
Xo.  In  is,  to  save  them  that  additional  labour.  Suppose  the  statute  required  a 
reference  to  a  volume  and  page,  and  t he  volume  were  given  without  tie  page  .  could 
it  be  [12]  said  to  he  a  virtual  compliance,  because,  by  a  little  additional  labour,  the 
party  might  find  the  page  I 

Erle,  d.  It  appears  to  me  that  the  t;  ,v  7  Vict.  c.  18,  requires  the  notice  in  bhe 
overseer  in  he  in  a  particular  form,  ami  thai  this  particularity  wa  intentionally 
prescribed,  inasmuch  as  it  departs  from  the  form  previously  given  by  the  ■_'  \V.  I, 
c  45.     It  is  suggested  that   the  form  need   no1    lie   strictly  followed,  provided   no 

inconvenience   re  tilts   in    the   particular  ca  e   I a    departui      from    it.     To   that 

doctrine,  how  e\  er,  I  cannol  ai  cede. 

Decision  affirmed,  with  costs. 


(hi  Upon  every  notice  "f  objection  in  this  form  the  ovorsoer   would   have   to 

examine  t  wo  lists  instead  of  one. 
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County  of  Middlesex. 

William  Henry  Walker,  Appellant,  Julian  Payne,  Respondent.     Nov.  17,  1845. 

[8.  C.  1  Lutw.  Keg.  Cas.  324  :  Barr.  &  Am.  541  ;  15  L.  J.  C.  P.  38  ;  9  Jur.  1014.] 

In  a  list  of  voters  for  a  county,  a  voter  was  described  in  the  column  headed  "  Place 
of  abode,"  as  "  travelling  abroad  :  " — Held,  a  sufficient  description. 

The  name,  place  of  abode,  and  qualification  of  William  Gibbs,  as  a  voter  in  respect 
of  property  situate  within  the  hamlet  of  Mile  End  Old  Town,  were  described  in  the 
register  of  voters  for  the  said  county,  in  the  following  words  :  — 


Christian  Name  and 

Surname  of  each 
Voter  at  lull  length. 

Place  ol  Abode. 

Nature  i'i 
Qualifi  cation. 

Freehold 
house. 

Street,  &c.,  wnere 
Propel  t  v  sil  uate,  &c 

Gibbs,  William. 

Travelling 

abroad. 

82  Heath  Si. 

This  name  was  objected  to  by  the  appellant  ;  and  it  was  proved  that  the  voter  was, 
and  for  several  years  had  been,  travelling  abroad,  and  had  no  fixed  place  of  [13] 
abode:  but  it  was  contended  by  the  appellant,  that,  as  no  place  of  abode  was  given, 
the  name  ought  to  lie  expunged. 

The  revising  barrister  was  of  opinion,  that,  as  the  voter  had  no  fixed  place  of  abode, 
but  was  travelling  abroad,  he  was  not  at  liberty  to  expunge  the  voter's  name,  and  he 
therefore  retained  it. 

If  the  court  of  Common  Pleas  shall  be  of  opinion  that  a  better  description  of  the 
voter's  place  of  abode,  under  the  circumstances  above  stated,  ought  to  have  been 
required,  the  name  is  to  be  expunged  ;  else,  to  be  retained. 

G.  Atkinson,  for  the  appellant.  This  amounts  to  a  case  of  total  omission  of  the 
place  of  abode  of  the  voter.  By  the  2  W.  4,  c.  45,  ss.  37,  38,  the  overseers  are 
required  to  make  out  lists  of  persons  entitled,  or  claiming  to  be  entitled,  to  vote  in 
the  election  of  knights  of  the  shire  ;  and  in  the  forms  contained  in  schedule  (H.) 
examples  are  given  as  to  how  the  second  column  is  to  be  filled  up — "Cheapside, 
London,"  &c.  These  examples  are  not  repeated  in  the  forms  given  in  schedule  (A.) 
of  the  6  &  7  Vict.  c.  IS;  but  the  two  acts,  being  in  pari  materia,  must  receive  the 
same  construction.  The  object  of  the  legislature  in  requiring  the  place  of  abode  of 
the  voter  to  be  inserted  in  the  register,  is,  to  give  the  means  of  identifying  him  when 
he  comes  to  vote.  That  object  will  be  frustrated  if  such  a  description  as  this  is  held 
to  suffice.  By  the  forty-sixth  section  of  the  6  &  7  Vict.  c.  IS,  power  is  given  to  the 
barrister  to  award  costs  in  certain  cases  to  parties  claiming  or  objecting  ;  and  by 
sect.  71  it  is  enacted,  that  such  costs  shall  be  levied,  after  service  of  the  order  at  the 
place  of  abode  of  the  party,  by  distress  aud  sale  of  his  goods  under  a  justice's  warrant. 
Here,  it  would  be  impossible  to  put  [14]  that  provision  in  force:  and  it  would  lie 
equally  impossible  to  serve  the  party  with  a  notice  of  objection  under  the  seventh 
section. 

Phipson,  for  the  respondent,  was  not  called  upon. 

TlNDAL,  C.  J.  The  fortieth  section  of  the  C  ife  7  Vict.  c.  IS,  enacts,  that,  where- 
ever  the  christian  name,  or  the  place  of  abode,  &c.  of  any  person  who  shall  lie  included 
in  any  list,  shall  be  wholly  omitted,  in  any  case  where  the  same  is  by  the  act  directed 
to  be  specified  therein,  or,  if  the  place  of  abode,  &c,  shall  in  the  judgment  of  the 
revising  barrister  be  insufficiently  described  for  the  purpose  of  being  identified,  such 
banister  shall  expunge  the  name  of  every  such  person  from  such  list,  unless  the  matter 
or  matters  so  omitted,  or  insufficiently  described,  be  supplied  to  the  satisfaction  of 
such  barrister  before  he  shall  have  completed  the  revision  of  such  list.  That  direction 
means,  that  the  place  of  abode  of  the  party  shall  be  inserted  in  the  list  if  he  has  a 
place  of  abode.  It  was  clearly  not  intended  that  he  should  lose  his  vote,  because  he 
happens  to  have  no  fixed  place  of  abode  at  the  time  the  lists  are  made  out ;  otherwise 
every  officer  in  the  army  or  navy  on  foreign  service,  and  every  person  abroad  on 
public  duty  would  be  disfranchised. 

CoLTMAN,  J.     iS'othing  is  omitted  that  could  have  been  inserted.     1  think  the  act 
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is  sufficiently  complied  with,  notwithstanding  there  may  be  a  difficulty  in  the  service 

(if  notices. 

Mai'i.k,  J.  I  also  think  that  the  place  of  abode  is  only  required  to  be  given  where 
the  party  has  a  place  of  abode.  The  act  likewise  requires  the  christian  name  [15]  to 
be  inserted:  and  yet  no  one  would  contend  that  a  person  who  happens  to  have  no 
christian  name  would  be  thereby  disqualified. 

EeLE,  .1.  The  place  of  abode  must  be  specified  if  the  party  has  one.  Where  he 
is  travelling  abroad,  such  a  description  as  is  here  given,  is  as  near  a  compliance  with 
the  act  as  the  circumstances  of  the  ease  will  admit  of. 

1  decision  affirmed. 

County  of  Middlesex. 

William  Henry  Wood,  Appellant,  The  Overseer*  of  the  Parish  of  Willesden, 

RespoiulenU.     Nov.  17,  1845. 


[S.  C.  1  Lntw.  Reg.  Cas.  314  :  Barr.  &  Am.  527  ;  15  L.  J.  C.  P.  41  :  9 


1100.] 


A  party  whose  name  appeared  on  the  register  for  a  county,  was  objected  to  on  the 
ground  that  the  property  was  not  sufficiently  described  therein  for  the  purpose  of 
being  identified.  The  barrister  having  decided  that  the  description  was  sufficient, 
the  court  declined  to  interfere. — An  objection  to  the  sufficiency  of  the  description 
of  a  voter's  place  of  abode,  described  as  "The  Grove,  Neasdon,  in  this  parish, 
Neasdon  being  in  the  parish  mentioned  in  the  heading  of  that  part  of  the  register, 
was  abandoned. 

The  name,  place  of  abode,  and  qualification  of  Henry  Hall  as  a  voter  in  respect 
of  property  situate  within  the  parish  of  Willesden,  were  described  in  the  register  for 
the  said  county  for  the  previous  year,  1844,  in  the  following  words  : — 


Christian  Name  and 

Surname  <>f  each 
Voter  at  full  length. 

Place  "f  Abode. 

Nature  rif 
Qualification. 

Street .  Ac.,  where 
Property  situate,  Ac. 

Hall,  Hem. v. 

The    drove, 

Neasdon,  in 
the  Parish. 

House     and 

band      as 
Occupier. 

Neasdon. 

[16]  This  name  was  objected  to  by  the  appellant  ;  and  it  was  proved  that  the 
TOter'8  place  of  abode  was  at  thetirove,  Neasdon,  in  the  parish  of  Willesden,  and  that 
he  occupied  a  house  and  land  at  Neasdon,  forwhicb  he  was  bona  tide  liable  to  upwards 
of  501.  yearly  rent;   but  it    was  contended  by    the  appellant,  that    the  voter's  place   ot 

abode  was  not  sufficiently  described  for  the  purpost  of  being  identified  ;  for  that  the 
words  in  the  second  column,  namely,  "the  (Jrove,  Neasdon,  in  this  parish,"  did  not 
specify  any  particular  parish.  The  barrister  was  of  opinion  that  the  words  "in  this 
parish  "must  mean  "in  the  parish  of  Willesden;"  and  he  overruled  the  objection. 

In   the    register  aforesaid  the  list    of    \oters    in    respect    of    property    situate   within 

the  p.oish  of  Willesden  is  immediately  preceded  by  a  heading  in  the  words  "  Parish 
of  willesden ;"  and  the  same  words  "Parish  of  Willesden"  stand  as  a  beading  to 
every  subsequent  page  in  whicb  voters  in  respect  of  property  within  that  parish,  are 
desci  ibed, 

It  was  also  contended  by  the  appellant  thai  the  property  in  question  was  not 
sufficiently  described  tor  the  purpose  of  being  identified,  ami  that   tin1  name  either  "i 

the    property   or  of  the  occupying  tenant,   ought    to   have    been   given   in   the   t lli 

column. 

It    was    shewn    that    Neasdon    was    not    a   sired,    lane,   m     like    place,    and    that    the 

property  was  not  situate  iii  an\'  street,  lane,  or  like  place,  but  was  known  by  the  name 
of  "  The  ( Irove,  Neasdon." 

The  revising  barrister  was  of  opinion  I  hat  I  he  wonb  "  hoUSC  ami  land,  a-  occupier," 
in    the    third   column,    together    with    the    word    "Neasdon"    in    the    fourth    column, 

amounted  to  a  sufficient  descripl ion  of  the  property  ;  ami  he  overruled  the  objection, 

and  retained  the  name,  with  20s.  costs. 

If  the  court  of  Common   Pleas  shall  be  of  opinion  [17]  either  that   the  words  "  in 
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this  parish,"  in  the  second  column  of  the  register,  do  not  necessarily  mean  "in  the 
parish  of  Willesden,"  or  that  the  property  as  above  described  was  not  sufficiently 
described  for  the  purpose  of  being  identified,  then  the  notice  is  to  he  expunged  :  hut, 
if  the  court  of  Common  Pleas  shall  agree  with  the  revising  barrister  on  both  of  these 
points,  then  the  name  is  to  he  retained. 

Cockburn  (with  whom  were  Kinglake,  Serjt.,  and  II.  T.  Atkinson),  for  the 
appellant  (a).  The  qualifying  property  is  not  sufficiently  described  for  the  purpose 
of  being  identified.  The  description  should  have  been  "The  Grove,  Neasdon,"  the 
name  by  which  it  is  known,  according  to  the  directions  contained  in  schedule  (A) 
Xos.  2  and  3  to  the  6  &  7  Vict.  c.  18,  ss.  4,  5.  In  Eckersley,  App.,  Barker,  Resp. 
(7  M.  &  G.  76,  8  Scott,  X.  R.  899),  Tindal,  C.  J.,  in  giving  the  opinion  of  the  court, 
says:  "The  direction  at  the  head  of  the  form  No.  2  appears  to  us  to  intend,  that,  if 
a  house  be  in  a  street,  lane,  or  other  like  place  in  the  parish,  the  street  or  lane  shall 
he  mentioned  ;  and  that,  if  the  houses  be  numbered,  the  number  also  shall  be  given  ; 
but  that,  if  the  house  and  premises  he  not  in  a  street  or  lane,  or  other  like  place,  but 
are  in  a  road,  or  on  a  common,  or  the  like,  then  the  name  of  the  property  shall  be 
given,  if  known  by  any,  or  the  name  of  the  occupying  tenant." 

Arnold,  for  the  respondent.  The  description  is  sufficient.  [Maule,  J.  The  case 
is  somewhat  defective,  in  not  stating  what  Neasdon  is.  It  may  be  that  it  is  a  place 
consisting  only  of  the  house  and  land  occupied  by  the  voter.  Cockburn.  That  defect 
may  be  supplied.  But,  whatever  Neasdon  may  he,  at  all  events  the  name  of  [18] 
the  qualifying  property  is  "  The  Grove."]  By  the  third  section  of  the  6  &  7  Vict.  c.  IS, 
the  clerk  of  the  peace  is  required  to  cause  certain  forms  of  precepts,  notices,  and 
lists  to  he  printed  and  delivered  to  the  overseers;  and  by  sect.  4  the  overseers  are 
required  to  call  upon  all  persons  entitled  to  vote,  whose  names  are  not  on  the 
register,  or  who  do  not  retain  the  same  qualification  or  continue  in  the  same  place  of 
abode  as  described  in  the  register,  to  send  in  their  claims.  Now,  it  does  not  appear, 
upon  the  face  of  this  case,  that  the  name  of  Hall  was  inserted  in  the  list  in  conse- 
quence of  any  claim  made  by  him  :  on  the  contrary,  the  case  rather  shews  that  he  was 
already  on  the  register.  The  sixth  section  enacts  "  that  the  list  of  claimants  (if  any) 
so  to  lie  made  out  by  the  overseers  of  every  parish  or  township,  together  with  the 
said  copy  of  the  register,  with  the  marginal  additions  respectively  as  aforesaid  (in 
sect.  5),  for  the  time  being,  relating  to  the  same  parish  or  township,  shall  he  deemed 
to  he  the  list  of  voters  of  such  parish  or  township  for  the  count}'  within  which  such 
parish  or  township  may  he  situate."  It  by  no  means  follows  that  the  same  particu- 
larity is  requisite  in  the  list  of  voters  as  in  the  list  of  claimants.  Assuming,  how- 
ever, that  this  was  a  claim,  all  the  requisites  of  the  act  have  been  sufficiently  com- 
plied with.  The  name  of  the  property  is  given,  and  also  the  name  of  the  occupying 
tenant.  [Maule,  J.  How  does  it  appear  that  the  party  occupies  the  farm  in  respect 
of  which  he  claims  !]  He  is  stated  to  be  the  occupier,  and  his  place  of  abode,  and 
the  local  description  of  the  property,  are  given.  If  the  name  of  the  occupier  be 
given,  it  is  not  necessary  to  add  the  name  of  the  property.  [Tindal,  C.  J.  Nou 
constat  that  the  voter  is  the  occupier  of  the  property  mentioned  in  the  fourth  column. 
Erie,  J.  The  fortieth  section  enacts  that,  "  if  any  person  whose  name  is  included  in 
any  such  list,  or  his  place  of  abode,  or  the  [19]  nature  or  description  of  his  qualifica- 
tion, shall  in  the  judgment  of  the  revising  barrister  be  insufficiently  described  for  the 
pin-pose  of  being  identified,  such  barrister  shall  expunge  the  name  of  every  such  person 
from  such  list,  unless  the  matter  or  matters  so  omitted  or  insufficiently  described  he 
supplied  to  the  satisfaction  of  such  barrister  before  he  shall  have  completed  the 
revision  of  such  list,  in  which  case  he  shall  then  and  there  insert  the  same  in  such  list." 
The  real  question,  therefore,  is,  whether  or  not  the  barrister  was  right  in  deciding 
that  the  qualification  of  the  voter  was  sufficiently  described.]  The  case.  then,  resolves 
itself  into  a  mere  question  of  fact,  which  the  barrister  has  decided. 

Cockburn,  in  reply.  The  6  &  7  Vict.  c.  18,  shews  (ss.  3,  4,  5,  6)  that  the  old 
register  is  to  he  taken  to  be  in  force  with  reference  to  those  persons  who  retain  the 
same  qualification,  and  continue  in  the  same  place  of  abode,  as  therein  described.  The 
duty  of  the  overseers  is,  to  publish  that  part  of  the  preceding  year's  register  furnished 
to  him  by  the  clerk  of  the  peace,  together  with  a  list  of  new  claims.  Under  the 
2  W.  4,  c.   45,  s.  37,  the  overseers  were  to  give  notice  yearly,  requiring  all  persons 

(a)  The  first  objection  was  abandoned  as  untenable. 
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entitled  to  vote  and  not  already  on  the  register  to  send  in  their  claims  according  to 
a  prescribed  form:  and  by  sect.  38  it  is  enacted,  that  the  overseers  shall  "  make  out, 
or  cause  to  be  made  out,  a  list  containing  the  names  of  all  persons  who  shall  be  upon 
the  register  for  the  time  being  as  such  voters,  and  also  the  names  of  all  persons  who 
shall  claim  as  aforesaid  to  he  inserted  in  such  last-mentioned  list  as  such  voters;  and 
in  every  list  so  to  be  made  by  the  overseers  as  aforesaid,  the  Christian  name  and  sur- 
name of  even'  person  shall  be  written  at  full  length,  together  with  the  place  of  his 
abode,  the  nature  of  his  qualification,  and  the  local  or  [20]  other  description  of  such 
lands  or  tenements,  as  the  same  are  respectively  set  forth  in  his  claim  to  vote,  and 
the  name  of  the  occupying  tenant,  if  stated  in  such  claim."  The  voter,  therefore, 
must  originally  have  made  a  claim,  which  must  have  contained  all  that  it  is  contended 
is  required  here.  [Erie,  J.,  referred  to  the  latter  part  of  the  forty-second  section  of 
the  2  W.  4,  c.  45,  and  the  fortieth  section  of  the  6  &  7  Vict.  c.  18.]  The  power  to 
rectify  mistakes  and  to  supply  omissions  applies  only  to  cases  where  there  has  been 
no  objection.  [Erie,  J.  The  barrister  finds  that  the  description  was  sufficient.] 
Putting  the  third  and  fourth  columns  together,  he  expresses  an  opinion  that  they 
amounted  to  a  sufficient  description  of  the  property  :  but  he  submits  it  to  the  judg- 
ment of  the  court  whether  or  not  he  is  right  in  his  conclusion.  The  registration  act 
expressly  requires  that  the  property  shall  be  described  by  its  name,  if  it  is  known  by 
a  name  ;  and  it  is  extremely  important  that  full  and  accurate  information  should  be 
given.  [Maule,  J.  You  do  not  object  to  the  claim.]  The  objector  has  nothing  to 
do  with  the  claim.  The  whole  process  of  revision  deals  with  the  list,  which  is  all  the 
objector  sees.  It  must  be  presumed  that  the  overseers  have  done  their  duty,  and 
made  the  list  in  conformity  with  the  claim. 

TlNDAL,  C.  J.  This  appears  to  me  to  be  a  question  of  fact  for  the  determina- 
tion of  the  revising  barrister, — whether  there  was  sufficient  on  the  register  to  identify 
the  property.  This  is  not  the  case  of  an  object  ion  to  the  claim  sent  in  by  the  party, 
nor  is  it  an  objection  to  the  overseers'  list;  in  either  of  which  eases  the  question 
would  have  been,  whether  the  description  of  the  property  inserted  in  the  fourth 
column  of  the  forms  given  in  schedule  (A)  Xos.  2  and  .'?,  was  a  sufficient  compliance 
with  the  act.  But  here,  the  objection  arose  [21]  before  the  revising  barrister  on  the 
register.  He  has  before  him  so  much  of  the  old  register  as  the  clerk  of  the  peace  has 
furnished  to  the  overseers;  and  he  has,  in  addition,  the  list  of  new  claims  sent  in  by 
the  parties  themselves.  We  must  look  at  the  fortieth  section  of  the  n'  .V  7  Vict.  c.  18, 
and  see  whether  the  objection  can  .apply  to  the  course  then  taken.  That  section 
enacts  "that  the  revising  barrister  shall  coned  any  mistake  which  shall  be  proved 
to  him  to  have  been  made  in  any  list,"  that  is,  any  slight  and  unimportant  blunder, 
by  which  no  person  could  have  been  misled,  and  by  the  correction  of  which  no  person 
could  be  prejudiced  :  it  then  goes  on,  "and  shall  expunge  the  name  of  every  person 
whose  qualification,  as  stated  in  any  list,  shall  be  insufficient  in  law  to  entitle  such 
per, on  to  vote ; "  and  that  is  the  main  and  important  object  of  the  inquiry  before 
him  :  then,  after  directing  t  hat  tin-  barrister  shall  also  expunge  from  the  list  the  nun,' 
of  any  person  who  shall  be  proved  to  him  to  be  dead,  tho  clause  proceeds  "ami 
wherever  the  Christian  name,  or  the  place  of  abode,  or  the  nature  of  the  qualification, 

or  tin'  local  or  other  description  of  the  property  of  any  person  who  shall  be  included 
in  any  such  list,  and  the  name  of  the  occupying  tenant  thereof,  shall  be  wholly  omit  led, 

in  any  case  whcie  the  same  is  by  this  act  directed  to  be  specified  therein,  or  if  any 

person  whose  name  is  included  in  any  BUch  list,  or  his  place  of  abode,  or  the  nature 
or  description  of  his  qualification,  shall,  in  the  judgment  of  the  revising  barrister,  be 
insullieientlv  described  for  the  purpose  of  being  identified,  such  barrister  shall  expunge 
the  name  of  every  such  person  from  such  list  ;"  leaving  it,  therefore,  as  a  question  for 

the  barrister,  whether  the  particulars  of  description  ar •  are  not  sufficient  for  the 

identification  of  the  party  or  the  qualification.  And  even  it'  he  finds  the  description 
insufficient,  he  is  not  absolutely  bound  to  expunge  the  nunc    .i  the  party  from  the 

list  [22]  but  only   "unless  the  matter  or  matters  SO  omitted  or  insufficiently  described 

be  supplied  to  the  satisfaction  of  such  banister  before  he  shall  have  completed  the 

revision  of  such  list,  in  u  liicli  case  he  shall  then  and  there  insert  the  same  in  such  lit 

Then,  after  providing  "that,  whether  any  person  shall  In'  objected  to  or  not,  no 
evidence  shall  be  given  of  any  other  qualification  than  that  which  i>  described  in  the 

list    of   voters   or   claim,  as   the   case    may  be,  nor   shall    the    barrister   be   at    liberty     to 

change  the  description  of  the  qualification  as  it  appears  in  the  li^t,  except  for  tho 
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purpose  of  more  clearly  and  accurately  defining  the  same,"  the  clause  goes  on  to 

enact,  that,  "where  the  name  of  any  person  inserted  in  any  list  of  voters  shall  have 
been  objected  to  by  the  overseers,  or  by  any  other  person,  and  such  other  person  so 
objecting  shall  appear  by  himself,  or  by  some  one  on  his  behalf,  in  support  of  such 
objection,  and  shall  prove  that  he  gave  the  notice  or  notices  respectively  required  by 
this  act  to  be  given  by  him,  every  such  barrister  shall  then  require  it  to  be  proved 
that  the  person  so  objected  to,  was  entitled  on  the  last  day  of  July  then  next  pre- 
ceding, to  have  his  name  inserted  in  the  list  of  voters  in  respect  of  the  qualification 
described  in  such  list ;  and  in  case  the  same  shall  not  be  proved  to  the  satisfaction  of 
such  barrister,  or  in  case  it  shall  be  proved  that  such  person  was  then  incapacitated 
by  any  law  or  statute  from  voting  in  the  election  of  members  to  serve  in  parliament, 
such  barrister  shall  expunge  the  name  of  every  such  person  from  the  said  lists."  That 
leaves  it  altogether  as  a  question  of  fact  for  the  determination  of  the  barrister  whether 
the  nature  or  description  of  the  qualification  is,  in  his  judgment,  sufficiently  described 
for  the  purpose  of  being  identified.  In  this  case  it  was  contended  before  the  revising 
barrister,  on  behalf  of  the  appellant,  that  the  premises  were  not  sufficiently  described 
for  the  [23]  purpose  of  identification.  He,  however,  says  he  thought  the  description 
sufficient.  When,  therefore,  the  party  appeals  to  us,  and  we  can  see  no  reason,  upon 
the  evidence  that  was  before  the  barrister,  for  saying  that  the  conclusion  he  came  to 
is  wrong,  we  must  affirm  his  decision. 

COLTSIAN,  J.  It  also  appears  to  me  that  the  decision  of  the  revising  barrister 
ought  to  be  affirmed.  The  question  before  him  seems  to  have  arisen  upon  the  con- 
struction of  the  fortieth  section  of  the  6  &  7  Vict.  c.  18,  viz.  whether,  under  the 
circumstances,  he  was  justified  in  finding  that  the  property  was  sufficiently  described 
for  the  purpose  of  identification  ;  and  that  is  the  substantial  point  he  has  reserved  for 
our  decision.  The  matter  is  one  that  is  by  the  act  itself  expressly  referred  to  the 
barrister.  If  he  has  formed  a  judgment  upon  it,  it  seems  to  me  that  his  decision  is 
conclusive,  and  that  we  are  not  authorised  to  look  further.  At  all  events,  there  is 
nothing  in  this  case  that  necessarily  shews  us  that  the  barrister  has  come  to  a  wrong 
conclusion. 

Maule,  J.  I  also  think  that  this  is  not  a  question  of  the  description  that  parties 
aggrieved  by,  or  dissatisfied  with,  the  decision  of  the  revising  barrister,  are,  by  sect. 
42  of  the  6  &  7  Vict.  c.  18,  enabled  to  bring  before  this  court  by  way  of  appeal.  The 
decision  of  the  barrister  is,  that,  in  his  judgment,  the  description  of  the  property  was 
sufficient  for  its  identification.  That  can  only  be  decided  as  a  question  of  fact.  The 
only  way  in  which  it  cau  be  put  as  a  question  of  law,  is,  that  by  no  possibility,  and 
under  no  circumstances,  could  "  Neasdon  "  be  a  good  description.  But,  how  can  we, 
with  the  facts  that  are  now  before  us,  say  that  the  description  is  insufficient ?  "  Oxford 
Street,"  which  we  all  know  to  be  almost  two  miles  long,  undoubtedly  would  not  do  : 
but  "Oxford  [24]  Court,"  if  it  were  shewn  to  contain  but  one  house,  would  do.  The 
legislature  clearly  intended  that  the  revising  barrister  should  be  a  judge  without 
appeal  upon  questions  of  fact  only. 

Erle,  J.  I  also  am  of  opinion  that  the  decision  of  the  revising  barrister  in  this 
case  must  be  affirmed.  Throughout  the  act  there  is  no  specific  requirement  that  the 
name  of  the  property  should  be  in  the  old  register.  I  say  that,  because  the  question 
before  us  arises  under  the  first  part  of  the  fortieth  section.  The  barrister,  of  his  own 
head,  or  on  any  objection,  is  to  hold  an  inquiry  as  to  the  sufficiency  of  the  (nullifica- 
tion as  stated  in  the  list ;  and,  when  those  questions  are  disposed  of,  he  is  to  go  into 
the  real  question  of  qualification.  The  clause  goes  on  to  provide,  that,  "  wherever 
the  Christian  name,  or  the  place  of  abode,  or  the  nature  of  the  qualification,  or  the 
local  or  other  description  of  the  property  of  any  person  who  shall  be  included  in  any 
such  list,  and  the  name  of  the  occupying  tenant  thereof,  shall  be  wholly  omitted  in 
any  case  where  the  same  is  by  this  act  directed  to  be  specified  therein,  or  if  any 
person  whose  name  is  included  in  any  such  list,  or  his  place  of  abode,  or  the  nature 
or  description  of  his  qualification,  shall  in  the  judgment  of  the  revising  barrister  be 
insufficiently  described  for  the  purpose  of  being  identified,  such  barrister  shall  expunge 
the  name  of  every  such  person  from  such  list."  On  the  part  of  the  appellant  it  was 
contended  before  the  revising  barrister  that  the  property  was  not  sufficiently  described 
for  the  purpose  of  its  identification.  The  barrister  says  that,  in  his  judgment,  it  was 
sufficiently  described  :  and  that  question  is  referred  to  us.  The  revising  barrister 
having  found  that  issue  in  the  affirmative,  we  cannot  interfere. 

Decision  affirmed,  without  costs. 
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[25]    City  of  Lincoln. 

James  Hitchins,  Appellant,  Thomas  Brown,  Respondent.     Nov.  20, 1845. 

[S.  C.  15  L  .1.  C.  P.  38  ;  i)  Jut.  L058.  Followed,  Ford  v.  Boon,  1871,  L.  K.  7  C.  P. 
155.  Discussed,  Bendle  v.  Watson,  L871,  L.  K.  7  C.  I'.  L68;  Soulier  v.  Roderick, 
[1896]  1  Q.  B.  94.] 

In  ji  notice  of  claim  to  lie  inserted  in  a  list  of  voters  for  a  city  or  borough,  pursuant 
to  the  6  &  7  Vict.  c.  18,  s.  15,  sched.  (B)  No.  6,  it  is  enough  to  describe  the  nature 
of  the  qualification  in  the  third  column  of  the  form  as  "house,"  notwithstanding 
the  qualification  in  reality  consists  in  the  occupation  of  two  houses  in  immediate 
succession,  provided  the  whole  qualification  is  accurately  described  in  the  fourth 
column. — And  semble,  that,  at  all  events,  the  misdescription,  if  any,  is  amendable 
under  s.  40. 

William  Upton  appeared  to  have  given  due  notice  of  his  claim  to  have  his  name 
inserted  in  the  list  of  persons  entitled  to  vote  in  respect  of  property  occupied  within 
the  parish  of  St.  Peter-at-Arches.     The  notice  of  his  claim  was  as  follows  : — 

"  Notice  of  claim. 

"To  the  overseers  of  the  parish  of  St.  Peter-at-Arches,  in  the  city  of  Lincoln. 

"  I  hereby  give  you  notice  that  I  claim  to  have  my  name  inserted  in  the  list  made 
by  you  of  persons  entitled  to  vote  in  the  election  of  members  for  the  city  of  Lincoln  ; 
and  that  the  particulars  of  my  qualification  and  place  of  abode  are  stated  in  the 
columns  below.     Dated  the  23rd  day  of  August,  1845  : — 


Christian  Name  and 

Street,  Lane,  Ac,  where  thi 

Surname    of     the 

Place  of  Abode. 

Nature  of 

Property  is  situate,  Sea., 

claimant,   at    full 

Qualification. 

where  the  Eight  di  pi  rid 

length. 

on  Property. 

William  Upton. 

Muck      Lane, 

Bouse. 

No.  5J,  Murk    Lane, 

Saint  Peter- 

Saint       Peter- at- 

at  -  Arches, 

Arches,    Lincoln  ; 

Lincoln. 

and  previously  in 
the  occupation  of 

a    house    No.    21, 
Saint  Mary  Street, 

in   the   parish    of 

Saint        Mary       le 
Wigford,  Lincoln. 

William  Upton." 

[26]  He  proved  that  he  had  occupied  the  two  houses  described  in  the  fourth  column 
of  his  claim,  in  immediate  succession,  and  had  done  all  the  things  required  by  law  to 
entitle  him  t"  have  his  name  inserted.  The  insertion  of  his  name  was  duly  objected 
to  by  James  Hitchins,  a  registered  voter  for  the  said  city,  on  the  ground  thai  the 
nature  of  his  qualification  was  insufficiently  described  for  the  purpose  of  being 
identified.  On  behalf  of  William  Upton  it  was  argued  first,  that  this  description 
was  sufficient — secondly,  that,  if  not,  t  lie  revising  barrister  had  power  to  correcl  the  same. 

The  barrister  decided  thai  the  nature  of  the  qualification  was  not  sufficiently 
described  for  the  purpose  of  being  identified;  but,  at  his  request,  he  altered  the 
statement  as  follows  : — 


elm  ittan  v.iii"  and 
Surname. 

Plai i  Abode. 

Nil  ure-  of 
Qualification 

so.  .i,  ,•,•-  ,  where 
Pi  operl  \  nil  uato,  A  i . 

William   Upton. 

Mink      Lane, 
St.        I'eler- 

at-A  rches, 
Lincoln, 

Bouses   occu- 
pied in  im- 
mediate -nr 
ion. 

21,  Si.   Marx  Strei  i. 
si.  Man   le   v,  , 
ford,  ana  B  ',  M  m  1 

Lam-,  Si    Petel    it 

\  I. 'lies. 

and  inserted  his  name,  with  such  alterations,  in  the  list. 
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The  claims  of  ten  other  persons  whose  right  to  have  their  names  inserted  in  the 
list  depended  upon  the  same  state  of  facts,  were  consolidated  with  the  principal  case. 

Manning,  Serjt.,  for  the  appellant.  The  qualification  was  improperly  described 
in  the  third  column,  as  it  originally  stood;  and  the  misdescription  was  one  that  the 
revising  barrister  had  no  power,  under  the  act,  to  correct.  In  Bartlett,  App.,  Gibbs, 
Eesp.  (')  M.  .V  <t.  81,  7  Scott,  X.  K.  609),  the  description  was  [27]  precisely  the  same 
as  occurs  here  :  and  it  was  held  insufficient  and  unamendaUe.  [Tindal,  C.  J.  The 
two  cases  are  not  identical.  This  is  the  case  of  an  objection  to  the  claim  ;  in  Bar/left, 
.l/i/'-,  liihhs,  BrnjK,  the  objection  was  to  the  description  as  it  appeared  on  the  list  of 
voters:  besides,  here,  the  fact  of  the  successive  occupations  appears  in  the  fourth 
column,  whereas  there  it  was  nowhere  noticed.]  The  first  distinction  pointed  out 
makes  the  present  objection  stronger  ;  •  for,  here,  the  mistake  is  by  the  voter  himself : 
and  the  second  makes  no  substantial  difference  ;  the  act  requires  that  the  nature  of 
the  qualification  be  truly  stated  under  the  proper  head.  Any  person  looking  at  the 
third  column,  and  knowing  that  the  qualification  there  stated  was  not  the  true  one, 
was  not  bound  to  look  elsewhere  to  see  if  the  misdescription  was  aided  by  any  other 
part  of  the  paper.  If  the  mistake  is  to  be  helped  out  by  the  fourth  column,  why 
might  not  the  claimant  pray  in  aid  a  note  sent  to  the  overseers  at  the  same  time  with 
the  claim  ?  [Erie,  J.  Resort  must  lie  had  to  the  fourth  column  to  ascertain  the 
locality  of  the  qualification.]  The  nature  of  the  qualification  is  to  be  looked  for  in  the 
third  column ;  and  it  is  no  answer  that  the  additional  trouble  to  a  party  who  is 
inquiring  into  one  vote  only,  is  inconsiderable.  The  question  is,  whether  the  require- 
ments of  the  act  are  to  be  complied  with,  or  whether  the  party  may  substitute  some- 
thing which  may  or  may  not  convey  an  equal  amount  of  information.  [Tindal,  C.  J. 
The  most  you  can  insist  on  is,  that  "  house  "  should  have  been  "  houses."]  That  would 
not  be  enough  :  it  should  have  been  "  houses  occupied  in  succession,"  as  was  held  in 
Bartlett,  App.,  Gibbs,  Eesp.  A  party  might  occupy  two  houses,  each  of  the  value  of 
101.,  simultaneously  ;  a  good  qualification,  but  totally  different  from  that  now  set  up. 
By  the  6  &  7  Vict.  c.  IS,  s.  40,  the  barrister  is  empowered  in  certain  cases  to  amend 
mistakes,  "  pro-[28]-\  ided  always,  that,  whether  any  person  shall  be  objected  to  or 
not,  no  evidence  shall  lie  given  of  any  other  qualification  than  that  which  is  described 
in  the  list  of  voters  or  claim,  as  the  case  may  be,  nor  shall  the  barrister  be  at  liberty 
to  change  the  description  of  the  qualification  as  it  appears  in  the  list,  except  for 
the  purpose  of  more  clearly  and  accurately  defining  the  same."  The  matter  here  in 
question  is  clearly  within  the  prohibitory  part  of  that  section.  The  barrister  may 
correct  mistakes  and  misdescriptions  in  the  fourth  column  ;  hut  to  the  third  column 
the  prohibition  applies.  It  is  only  upon  that  principle  that  the  case  of  Bartlett,  App., 
Gibbs,  Bexp.,  can  be  supported. 

Clarke,  Serjt ,  contra,  was  stopped  by  the  court. 

Tindal,  C.  J.  It  appears  to  me  that  the  description  of  the  qualification  in  this 
case  was  perfectly  correct  as  it  originally  stood,  and  complied  with  all  that  the  act 
requires.  The  question  turns  upon  the  fifteenth  section  of  the  6  &  7  Vict.  c.  18,  and 
also  on  the  schedule  (B)  No.  6.  Section  15  enacts,  "that  every  person  whose  name 
shall  have  been  omitted  in  any  list  of  voters  for  any  city  or  borough  so  to  be  made 
out  as  aforesaid,  and  who  shall  claim  as  having  been  entitled  on  the  last  day  of  July 
then  next  preceding  to  have  his  name  inserted  therein,  and  every  person  desirous  of 
being  registered  for  a  different  qualification  than  that  for  which  his  name  appears  in 
the  said  list,  shall,  on  or  before  the  25th  of  August  in  that  year,  give  or  cause  to  be 
given  a  notice,  according  to  the  form  numbered  (6)  in  the  said  schedule  (B),  or  to  the 
like  effect,  to  the  overseers  of  the  parish  or  township  in  the  list  whereof  he  shall  claim 
to  have  his  name  inserted  ;  or,  if  he  shall  claim  as  a  freeman  of  any  city  or  borough, 
or  place  sharing  in  the  election  therewith,  then  he  shall,  in  like  manner,  [29]  give  or 
cause  to  be  given  to  the  town-clerk  of  such  city,  borough,  or  place,  according  to  the 
form  numbered  7  in  the  said  schedule  (B),  or  to  the  like  effect ;  and  the  overseers 
and  town-clerks  respectively  shall  include  the  names  of  all  persons  so  claiming  as 
aforesaid  in  lists,  according  to  the  forms  numbered  8  and  9  respectively  in  the  said 
schedule  (B)."  The  third  column  of  the  form  No.  6  referred  to  is  headed  "Nature  of 
qualification,"  and  is  intended  to  denote  the  general  character  of  the  qualification  ; 
and  the  fourth  column  is  a  mere  exposition  of  the  third,  as  appears  from  the  heading 
"Street,  lane,  or  other  place  in  the  parish,  or  township,  where  the  property  is 
situate,  ami  number  of  the  house  (if  any).     [When   the  tight  depends  mi  property."] 
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Evidently  shewing,  by  the  words  in  italics,  thai  tin's  is  a  list  of  persons  claiming  to  be 
entitled  to  vote  in  respect  of  property,  and  that  the  whole  application  of  the  fourth  column 
is  where  the  right  depends  on  property,  as  contradistinguished  from  the  claims  to  vote 
as  freemen  or  in  respect  of  reserved  rights.  I  therefore  think  the  third  column  is 
satisfied  by  shewing  a  "  house  "  qualification,  and  the  fourth,  by  shewing  an  occupa- 
tion of  two  houses  in  immediate  succession.  One  cannot  suppose  that  the  third 
column  was  intended  to  be  as  precise  and  explicit  as  the  fourth  ;  otherwise  the  fourth 
would  have  been  unnecessary.  In  the  case  of  Bartlett,  App.,  Gibbs,  Besp.,  the  right  of 
voting  depended  on  the  successive  occupation  of  two  houses  :  and  the  fourth  column 
did  not  really  describe  the  qualification  of  the  voter  so  as  to  be  susceptible  of  identi 
Scation.  It  seems  to  me  that  that  case  was  rightly  decided,  and  that  this  case  also 
will  be  well  decided  by  holding  that  the  directions  of  the  act  have  been  sufficiently 
complied  with  in  the  framing  of  this  notice. 

UOLTMAN,  J.  I  am  of  the  same  opinion.  This  case  is  distinguishable  from 
Bartlett,  .ljij>.,  Gibbs,  Besp.  [30]  There,  the  substantial  qualification  of  the  voter  was 
not  set  out  in  the  list:  his  real  qualification  was,  the  occupation  of  two  houses  in 
succession  ;  whereas  the  qualification  set  out  was,  the  occupation  of  one  house  only. 
I  therefore  think  the  claim  in  this  case  was  sufficient  as  it  originally  stood.  I  also 
think  the  revising  banister  was  well  warranted  in  amending  the  description,  and  that 
this  is  precisely  the  sort  of  case  that  the  fortieth  section  contemplated.  The  barrister  is 
prohibited  from  changing  the  qualification,  except  for  the  purpose  of  more  clearly  and 
accurately  defining  the  same.  Here,  the  qualification  remains  substantially  the  same 
as  before  the  amendment;  only  it  is  a  little  more  clearly  and  accurately  defined. 

Maule,  J.  I  have  not  heard  the  whole  of  the  argument;  but,  so  far  as  1  have 
heard  it,  I  see  no  reason  to  doubt  the  correctness  of  the  conclusion  at  which  the  rest 
of  the  court  have  arrived. 

ERLE,  .1.  1  also  think  the  barrister  has  done  right  in  making  the  amendment. 
The  description  of  the  qualification  as  it  originally  stood  was,  I  think,  sufficient.  The 
nature  of  the  qualification  is  "house."  and  it  is  that  description  of  house  qualification 
that  is  mentioned  in  the  2  \V.  4,  e.  45,  s.  28,  viz.  different  premises  occupied  in 
immediate  succession.  It  is  to  the  fourth  column  that  parties  are  referred  for  a  more 
strict  and  accurate  description  of  the  property.  In  Bartlett,  -I/1/'-,  Gibbs,  Besp.,  the 
qualification  was  insufficiently  described :  it  was  described  as  situate  in  "East  Street;" 
but,  when  the  parties  came  before  the  barrister,  it  was  found  the  qualification  con- 
si  I'd  of  the  occupation  of  two  houses  in  immediate  succession,  and  not  merely  of  a 
house  situate  in  "  East  Street." 

I  >eci->ioii  affirmed,  with  costs. 


[31]    County  ok  Nottingham,  Northern  Division. 
James  Ashmore,  Appellant,  Frederic  Lees,  Respondent.     Nov.  20,  1845. 

(X.  ('.  I  l.utw.  Reg.  ('as.  337  ;   15  L.  J.  C.  P.  65  ;  9  Jur.  1 109  | 

The  inmates  of  an  hospital  in  the  count\-  of  York,  founded  and  endowed  by  the  duke 
of  N.  in  L673,  claimed  to  be  registered  for  the  county  of  Nottingham.  It  appeared 
that  the  revenues  of  the  hospital  were  derived  from  lands,  and  corn  rents  in  lieu  of 
tithes  of  lands,  in  Yorkshire  and  Nottinghamshire,  which  were  vested  in  trustees; 
that  t lit;  whole  formed  one  fund,  out  of  which  the  trustees  paid  a  weekly  stipend  to 
each  inmate  ;  that,  originally,  each  inmate  received  2  .  6d.  a  week,  and  a  certain 
yearly  allowance  of  coals  and  clothing  ;  but  that  the  weekly  payment  had  6ubsequentlj 

been  increased  to  10s.  ;  that,  by  oi f  the  constitutions  of  the  charity,  it  was  pro 

vided,  that,  if  at  the  end  of  any  year  there  should  be  found  in  the  treasury  of  the 
hospital  above  L00L,  the  surplus  should  be  divided  amongst  the  pensioners;  and 
thai  the  appointment  was  for  life,  no  instance  of  dismissal  being  known.  By  an  act 
of  parliament  modifying  the  constitutions  of  the  charity,  it    was  provided,  that, 

instead  of  having  the  surplus  revenues  distributable  amongst  the  original ibei  of 

pensioners,  additional  pensioners  should  be  chosen;  and  the  trustees,  under  the 
direction  of  the  duke,  were  empowered  and  directed,  from  time  to  time,  to  add  aa 
many  more  pensioners  as  the  revenues  of  the  hospital  would  allow  (leaving  a 
sufficient  surplus  for  repaii  -  and  incidental  exp i    and  the  tru  tee    were,  under 
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the  directions  of  the  duke,  to  pay  the  pensioners  such  fixed  stipends  as  they  should 
think  tit  (having  regard  to  the  revenues  of  the  hospital),  and  to  lessen  or  increase, 
vary,  change,  and  alter  such  weekly  stipends,  as  they  should  find  requisite,  so  that 
the  stipends  should  at  no  time  be  reduced  below  3s.  6d.  a  week. — The  revising 
barrister  having  held  that  the  inmates  had  no  legal  or  equitable  interest  in  the  funds 
of  the  hospital  to  a  sufficient  amount  to  entitle  them  to  be  registered,  assuming  that 
they  had  no  absolute  right  to  more  than  3s.  6d.  per  week,  the  court  affirmed  his 
decision, — And  held,  that  the  rents  derived  from  the  lands  in  the  two  counties  might 
be  apportioned. 

The  right  of  James  Ashmore  to  have  his  name  inserted  in  the  list  of  voters  for  the 
parish  of  Harworth,  in  the  northern  division  of  the  county  of  Nottingham,  was  objected 
to,  and  the  notices  duly  proved.  His  name,  place  of  abode,  and  nature  of  qualification 
appeared  in  the  list  as  follows  : — 


Christian  Name  and 

Surname  of  the 

Voter. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  &c,  where 
Property  situate,  Ac. 

Ashmore,  James. 

Shrewsbury 
Hospital, 

Sheffield. 

Freehold  inte- 
rest in  lands, 
buildings, 
corn-rents 

in  lieu  of 
tithes. 

Harworth  and  Styr- 
rup. 

James  Ashmore  was  an  inmate  of  the  Shrewsbury  Hospital,  Sheffield,  in  the  county 
of  York,  and  claimed  to  be  a  voter  for  the  northern  division  of  Nottinghamshire,  as 
being  entitled,  as  such  inmate,  to  an  equitable  life-estate  or  interest  in  lands  and  corn- 
rents  in  lieu  of  tithes,  arising  from  lands  in  the  parish  of  Harworth  and  the  adjoining 
township  of  Styrrup. 

The  Shrewsbury  Hospital  was  founded  in  pursuance  of  the  will  of  Gilbert,  Earl  of 
Shrewsbury,  by  Henry,  Duke  of  Norfolk,  in  or  about  the  year  1673,  when  he  erected 
the  hospital  at  Sheffield,  and  made  certain  statutes  and  constitutions  for  its  govern- 
ment:  and  in  the  year  1680,  by  indenture,  the  said  duke,  in  pursuance  of  the  will  of 
the  said  Earl  of  Shrewsbury,  conveyed  certain  lands  and  tenements  to  trustees  for  the 
purpose  of  maintaining  the  hospital,  and  paying  the  inmates  and  pensioners  according 
to  the  said  constitutions.  The  hospital  has  been  further  regulated  by  certain  private 
acts  of  parliament  respectively  passed  in  the  11  G.  1,  the  10  G.  3,  and  in  the  4  G.  4, 
confirming  the  foundation  of  the  said  hospital  and  the  constitutions  thereof,  subject 
to  certain  changes  and  modifications  duly  introduced  by  and  in  pursuance  of  the  said 
statutes. 

There  are  now  twenty  male  inmates  of  the  said  hospital,  of  win  mi  the  said  James 
Ashmore  is  one ;  and,  as  such  inmates,  they  occupy  and  enjoy  certain  rooms  and 
premises  at  Sheffield,  in  the  county  of  York  ;  but  they  [33]  are  not  in  the  occupation 
of  any  property  in  the  county  of  Nottingham. 

By  the  said  constitutions  it  is  (amongst  other  things)  ordained,  that,  in  the  said 
hospital,  there  shall  be,  for  ever,  one  governor  and  twenty  poor  persons,  who  shall  give 
themselves  to  the  service  of  God,  and  to  pray  for  the  prosperity  of  the  noble  family 
of  the  founder  and  his  posterity  :  and  that  the  said  governor  and  every  of  them  shall 
enjoy  such  chambers,  rooms,  and  accommodations,  from  time  to  time,  for  their  lives, 
together  with  such  stipend  and  all  other  allowances  as  are  thereinafter  to  every  of  them 
limited  and  appointed,  every  of  them  well  and  honestly  behaving  himself,  according  to 
the  said  statutes  and  constitutions. 

It  was  also  provided  by  the  said  constitutions,  that  the  said  Duke  of  Norfolk,  and 
his  heirs,  should  from  time  to  time  nominate  the  governor,  and  certain  persons  who 
were  to  be  assistants  to  the  governor  in  the  disposal  of  the  revenues  of  the  said  hospital : 
and  they  were  to  receive  the  rents  from  the  collector  and  hry  them  up  in  the  treasury 
of  the  hospital:  and  one  or  more  of  them  were  to  meet  monthly  with  the  governor 
in  the  hall,  and  pay  the  said  inmates  their  allowances  (as  thereinafter  limited  and 
appointed)  out  of  the  moneys  in  the  treasure  house,  that  is  to  say,  2s.  6d.  a  week  for 
each   inmate  (which  .sum  has  since  been  considerably  increased  under  the  powers  given 
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by  the  said  acts  of  parliament),  and  also  to  every  one  in  due  season,  two  wain  loads  of 

pit  coals  for  one  whole  year's  firing.  And  the  assistants  aforesaid  were  also  from  time 
bo  time  to  advise  and  assist  the  governor  in  buying  such  clothing  in  such  manner  as 
thereinafter  directed,  that  is  to  say,  to  every  man  a  purple  gown  in  seven  years,  for 
festival  days,  and  a  blue  one  every  two  years,  to  be  clothed  withal. 

It  was  also  further  provided  by  the  said  constitutions,  [34]  that  a  register  should 
lie  kept  of  all  the  members  of  the  hospital  after  their  regular  election  ;  and  that 
the  poor  men  should  be  widowers  or  bachelors,  and  three  score  years  of  age  or 
upwards,  unless  they  should  be  particularly  dispensed  with  by  said  duke  or  his  heirs  ; 
and  that,  for  electing  them,  the  said  governor  and  three  assistants,  or  the  major  part, 
should,  on  the  death  or  removal  of  every  poor  person,  present  the  names  of  two  persons 
for  every  void  place  to  the  said  duke,  or  his  heirs,  to  the  end  that  the  said  duke,  or 
his  heirs,  might  elect  one  or  more  to  the  vacant  place  or  places  ;  and  that,  if  the  duke, 
or  his  heirs,  should  neglect  to  choose  within  six  weeks,  the  governors  and  assistants, 
or  the  majority,  were  then  to  till  up  the  vacancy  or  vacancies:  provided  that  the  said 
founder,  or  his  heirs,  might,  if  he  or  they  thought  tit,  make  choice  of  a  poor  person 
qualified  according  to  the  statutes,  without  any  certificate  from  the  governor  and 
assistants. 

It  was  further  provided  by  the  said  constitutions,  that  the  persons  to  be  elected 
should  lie  chosen  from  Sheffield,  if  tit  persons  were  to  be  found  therein,  the  poor  tenants 
of  the  founder  and  his  heirs  to  have  the  preference  :  and,  if  propel-  persons  could  not 
be  found  in  Sheffield,  the  said  duke,  or  his  heirs,  might  choose  persons  qualified 
according  to  the  statutes  in  any  place  where  the  duke,  or  his  heirs,  had  lands  descended 
to  him  from  the  said  Gilbert,  Earl  of  Shrewsbury. 

The  persons  to  be  elected  were  to  be  poor  indigent  people,  well  esteemed  of  for 
godly  life  and  conversation,  and  of  good  condition,  and  peaceable  and  quiel  amongst 
their  neighbours,  and  such  as  by  persons  of  hornet  repute  should  lie  judged  lit  objects 
of  the  charity:  but,  if  it  should  so  happen,  by  misinformation  or  mistake,  that  any 
person  should  lie  elected  wanting  such  qualifications  as  are  in  the  statutes  required, 
or  should  after  [35]  wards  marry  or  iii  anywise  misbehave  themselves,  contrary  to  the 
said  rules  anil  constitutions,  that  then  every  such  poor  person  should  lie  removed  and 
expelled  by  the  governor  ami  assistants  for  the  time  being,  or  the  major  part,  and 
anot  her  chosen  in  his  place. 

Il  was  furl  her  provided  by  the  said  constitutions,  that  the  said  poor  persons  were 
to  employ  themselves  in  some  work  and  Labour  according  to  their  abilities:  that  no 
one  was  to  lodge  with  any  of  the  said  poor  persons,  or  lie  admitted  to  inhabit  in  their 
rooms,  without  licence  as  therein  mentioned  ;  and  that  none  of  the  said  poor  persons 
should  lodge  abroad,  wander,  or  beg  alms,  upon  pain  of  expulsion. 

It  was  also  ordained  that  the  gowns  belonging  to  the  | ■  persons  should,  on  their 

deaths,  go  to  their  successors;  and  that,  on  the  year  when  they  had  no  gowns,  two 

shirts  should  he  provided  for  the  men. 

It  was  also  provided,  that,  if  i  he  said  poor  persons  should  profanely  curse  or  swear, 
or  frequent  taverns  or  ale  houses,  or  remain  there  above  an  hour  in  a  day,  or  be  drunk, 
or  any  otherwise  misbehave  themselves,  the  governor  and  a  sistants  might,  for  a  first, 
second,  and  third  offence,  impose  certain  specified  lines,  to  !»■  stopped  out  of  their 
weekly  allowances ;  and  that,  if  the  said  offender  should  lie  incorrigible,  and  should 
not  reform  his  life,  then  the  offender  should  be  expelled :  provided  that  the  governor 
and  assistants,  and  the  duke,  or  his  heirs,  might  afterwards,  ai  their  pleasure,  i' 
t he  person  ao  expelled. 

It  was  also  ordained  that  what   moneys  should,  a!   the  end  oi  everj  year,  remain 

over  the  necessary  disbursements  i  hereby  autl led,  should  !»•  put  into  the  c mon 

treasury;  and,  whenever  m  should  be  f d  thai   there  remained  in  the  treasury 

necessary   charges  being  defrayed)  above    1001.,  thai   then  all   such  surplus  mi y 

exceeding  L001,  should  be  equally  distributed  [3G]  amongst  i  he  poor  persons  according 
to  the  proport  ion  of  i  heir  allowance. 

Certain  other  pari  icular  regulations  were  made  by  the  said  constitutions ;  but  thej 
are  not  material  to  the  present  case.     No  powei   oi  expul  ion  cepl  those 

«  Inch  are  at)0\  e     el   mil . 

It  was  further  ordained  that  the  said  duke,  and  his  heirs,  any  thing  therein  contained 

to  the  c i  rary  notwithstanding,  did  re  erve  a  power  to  himsell  and  In    heirs,  for  ever, 

to  alter,  dispense  with,  or  repeal,  at  hi-  or  then   wills  oi   plea  ures,  any  oi  tie 
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statutes,  constitutions,  and  ordinances,  and  to  add  such  new  ones,  from  time  to  time, 
as  he  or  they  in  their  wisdom  should  think  tit,  for  the  better  government  of  the  said 
hospital :  provided  always  that  neither  the  said  duke  nor  his  heirs  should  divert  or 
diminish  any  part  of  the  2001.  clear  yearly  revenue  whirl)  was  the  minimum  amount 
originally  appointed  by  the  will  of  the  said  Earl  of  Shrewsbury  for  the  maintenance 
of  Hie  said  hospital,  when  he  directed  the  same  to  be  founded. 

The  hospital,  as  it  now  exists,  is  governed  by  the  said  constitutions,  as  modified 
l>v  the  said  private  acts  of  parliament.  The  material  enactments  of  the  said  arts  of 
parliament,  with  reference  to  the  present  case,  are,  that,  instead  of  having  the  surplus 
revenues  distributable  amongst  the  original  number  of  pensioners,  additional  pensioners 
were  directed  to  be  chosen  ;  and  the  trustees,  under  the  direction  of  the  duke,  were 
impowered  and  directed,  from  time  to  time,  to  add  as  many  mure  pensioners  as  the 
revenues  of  the  hospital  would  allow  (leaving  a  sufficient  surplus  for  repairs  and 
incidental  expenses)  ;  and  the  trustees  were,  under  the  directions  of  the  duke,  to  pay 
to  the  pensioners  such  fixed  stipends  as  they  should  think  fit  (having  regard  to  the 
revenues  of  the  hospital),  ami  t<>  lessen  or  increase,  vary,  change,  and  alter  such  weekly 
stipends  as  [37]  they  should  find  requisite,  so  that  the  stipends  should  at  no  time  be 
reduced  below  3s.  6d.  a  week. 

The  hospital  was  never  incorporated;  and  the  estates  from  which  its  revenues 
arise  have  always  been,  and  are  now,  vested  in  trustees,  who  hold  the  said  estates  in 
trust  to  apply  the  revenues  fur  the  purpose  of  keeping  the  hospital  in  repair,  and 
paving  the  pensioners  their  stipends  and  allowances  of  coals  and  clothing,  and  also 
paying  the  governor's  salary,  and  other  incidental  expenses  of  the  establishment, 
according  to  the  constitutions,  as  modified  by  the  acts  of  parliament.  The  trustees 
have  no  beneficial  interest  in  any  part  of  the  property.  Upon  a  trustee  dying,  the 
Duke  of  Norfolk  and  his  heirs,  or,  in  his  default,  the  surviving  trustees,  nominate  a 
new  trustee. 

The  revenues  of  the  hospital  arise  entirely  from  real  property,  which  is  partly  in 
Yorkshire,  and  partly  in  Nottinghamshire.  The  Yorkshire  properly  forms  nearly 
two  thirds  of  the  whole  in  value;  and  the  remaining  property  is  in,  or  arises  from 
ll.ii  worth  ami  Styrrup,  as  described  in  the  list.  Such  residue  consists  partly  of  land 
belonging  to  the  hospital,  and  partly  of  corn-rents  in  lieu  of  tithe,  arising  from  land 
belonging  to  other  parties.  The  revenues  from  the  different  estates  of  the  hospital 
form  one  general  fund,  out  of  which  the  expenses  of  the  establishment,  and  the  allow- 
ances of  the  pensioners,  are  paid,  without  any  distinction  as  to  the  Yorkshire  or 
Nottinghamshire  property. 

According  to  the  ordinary  usage  of  the  hospital,  the  pensioners,  when  chosen, 
enjoy  the  benefits  of  the  institution  as  long  as  they  live.  No  instance  of  dismissal 
appears  to  be  known. 

James  Ashmore,  the  person  named  in  the  list,  was  duly  appointed  an  inmate  of 
the  said  hospital,  and,  as  such  inmate,  he  receives  a  fixed  stipend  of  10s.  per  week, 
and,  also,  the  allowance  of  coals  and  clothing,  ac-[38]-cording  to  the  constitutions ; 
but  neither  he,  nor  any  pensioner,  receives  anything  beyond  the  said  fixed  weekly 
stipend  and  allowance. 

If  this  weekly  sum  and  the  average  annual  value  of  his  allowance  for  coals  ami 
clothing  are  to  be  added  together,  and  are  to  be  considered  as  arising  from  the  whole 
of  the  real  estates  of  the  hospital,  and  to  lie  apportionable  between  the  two  counties 
of  Yorkshire  and  Nottinghamshire,  according  to  the  relative  values  of  the  estates  in 
each,  the  amount  of  the  proportion  to  be  so  considered  as  arising  from  Nottinghamshire 
would  be  of  sufficient  value  to  entitle  him  to  be  placed  on  the  register,  provided  his 
interest  were,  in  other  respects,  sufficient  ;  but,  if  the  value  of  the  coals  and  clothing 
is  not  to  be  taken  into  account,  then  the  proportion  of  the  money  stipend  alone  would 
be  insufficient.  The  original  stipend  of  2s.  6d.  per  week,  and  the  subsequently  fixed 
minimum  of  os.  6d.  per  week,  would  lie  quite  insufficient,  in  any  case  ;  and,  if  the  land 
and  corn-rents  in  Nottinghamshire  are  not  to  be  added  together  in  estimating  the 
total  value  of  the  Nottinghamshire  property,  as  described  in  the  list,  the  value  would, 
in  no  case,  be  sufficient. 

On  the  part  of  the  objector,  it  was  contended  before  the  revising  barrister  :  — 

1.  That  James  Ashmore  had  not  a  life-interest  in  the  emoluments  he  enjoyed  by 
virtue  of  his  appointment  as  an  in-pensioner  of  the  hospital : 

2.  That,  if  he  had  a  life-interest  in  such  emoluments,  it  was  not  proved  that   he 
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had  any  legal  or  equitable  estate  in  lands  or  tenements  in  the  county  of  Nottingham  . 
as  the  whole  real  estates  were  in  two  different  counties,  and  .James  Ashmore  was  aol 
entitled  to  require  payment  of  his  stipend  or  allowances,  or  any  part  of  them,  out  of 
the  Nottinghamshire  property  in  particular,  but  that  this  was  a  matter  in  the  discretion 
jf  the  trustees  : 

3.  That,  even  if  he  had  an  equitable  estate  in  the  [39]  Nottinghamshire  property, 
yet,  as  that  property  consisted  partly  of  lands  and  partly  of  corn-rents  arising  from 
lands  nut  belonging  to  the  hospital,  these  two  different  descriptions  of  property  could 
not  he  joined  to  make  up  the  requisite  value  for  the  franchise,  each  of  them  being, 
singly,  insufficient  for  the  purpose  : 

4.  That  the  right  to  receive,  as  an  inmate  of  the  hospital,  the  said  weekly  stipend, 
and  the  said  allowances  of  coals  and  clothing,  (according  to  the  said  constitutions  and 
acts  of  parliament,)  did  not  constitute  a  sufficient  equitable  estate  or  interest  in  the 
real  property  out  of  the  rents  and  profits  of  which  such  allowances  were  made,  to 
entitle  James  Ashmore  to  be  placed  on  the  register;  and  that,  at  all  events,  the  value 
of  the  allowances  for  coals  and  clothing  could  not  be  taken  into  account,  to  make  up 
the  requisite  value. 

The  revising  barrister  decided  in  favour  of  the  objector  upon  the  second  and  fourth 
grounds,  and  expunged  the  name  from  the  register,  subject  to  the  present  case. 

The  constitutions  and  the  several  acts  of  parliament  relating  to  the  hospital  are  to 
be  read  or  referred  to  as  part  of  the  case,  if  necessary. 

The  like  objections  applied  to  the  names  of  sixteen  other  persons  on  the  list  of  the 
parish  of  Ilarworth,  whose  eases  are  consolidated  with  the  principal  case. 

Mellor,  for  the  appellant.  Ashmore  and  the  other  inmates  of  this  hospital,  whether 
they  had  or  had  not  a  freehold  estate  in  the  lands  belonging  thereto,  at  all  events  had 
a  life  interest  in  the  .emoluments  enjoyed  by  them.  Simpson, 'App.,  Wilkinson,  Resp. 
(7  M.  .V  ( I.  "in,  s  Scott,  X.  R.  814).  [Maule  -I.  The  first  and  third  objections  h,i\  ing 
been  disallowed  by  the  revising  barrister,  and  there  being  no  appeal  [40]  against  bis 
decision  thereon,  those  points  are  not  now  open  to  discussion  :  w  e  are  only  authorised 
by  the  (i  &  7  Vict.  c.  18,  s.  42,  to  enter  into  such  questions  of  law  as  are  reserved  by 
the  barrister  for  our  opinion.]  The  second  objection  was,  that,  if  the  claimant  hail  a 
life-interest  in  such  emoluments,  it  was  not  proved  that  he  had  any  legal  or  equitable 
estate  in  lands  or  tenements  in  the  county  of  Nottingham,  as  the  whole  real  estates 
were  in  two  different  counties,  and  he  was  not  entitled  to  require  payment  of  lii- 
stipend  or  allowances,  or  any  part  of  them,  out  of  the  Nottinghamshire  property  in 
particular;  that  was  a  matter  in  the  discretion  of  the  trustees.  The  revising  barrister 
found  that  the  qualification  was  sullicient,  if  tie  weekly  sum  and  the  average  annual 
value  of  the  allowance  for  coals  and  clothing  were  to  be  added  together,  and  were  to 
be  considered  as  arising  from  the  whole  of  the  real  estates  "I  the  hospital,  and  to  be 

apportionable   between   the  two  counties  of  Yorkshire  and   Nottinghamshire,  according 

to  the  relative  values  of  the  estates  in  each.  The  payments  are  to  be  made  out  of  the 
genera]  fund.  [Maule,  .1.  It  is  found  that  each  inmate  is,  in  a  certain  sense,  in  the 
enjoyment  of  101.  a  year,  arising  out  of  lands  situated  two-thirds  in  Yorkshire  and 

one-third  in  Nottinghamshire.]     In  the  case  of  a  i tgage  upon  an  estate  or  estate 

situate  iu  two  counties,  the  value  may  be  apportioned.      Long  v.  Short  (Elliott   on 

Elections,    2d    edit.    p.   84.)      The  fourth  objection   was,  that   the  right   to  receive,  .1     an 

inmate  of  the  hospital,  the  weekly  stipend  and  the  allowance  01  coals  and  clothing, 
(according  to  the  constitutions  and  acta  of  parliament,)  did  not  constitute  a  sufficient 
equitable  estate  or  interest  in  the  real  property  out  of  the  rents  and  profit  of  which 
such  allowances  were  made,  to  entitle  the  inmate  to  be  placed  on  the  register  ;  and 
that,  at  all  events,  the  value  [41]  of  the  allowances  for  coals  and  clothing, tld  not 

he   taken    into   account,    to    make   up  the  requisite  value.       Il   does  not  appeal    from  the 

case  upon  which  of  two  grounds  it  was  that  the  barristei  decided  in  tavoui  of  this 
objection.  As  to  the  second,  it  is  unnece  iarj  to  say  much:  the  value  of  the  party  - 
interest  is  the  same,  whether  he  receives  money  or  money's  worth ;  both  are  equally 

furnished  out  of  the  rents  of  the  estates,     The  decisi f  the  revising  barristei  i 

ev  idently  founded  upon  the  assumed  arbit  rary  discretion  in  the  tru  tee    to  raise  or  to 
diminish  the  amount  of  the  weekly  stipend.     Their  power  i-,  however,  controlled  bj 
the  statute   l"  Geo.  ■"•.  referred  to  in  the  case.     Can  it  be  said,  that  tho  di 
given  to  the  trustees  is  an  arbitrary  one \     In  Da        Ippellanl,  Wada  vndenl 

(1  M.  &  ( !.  .",7,  8  Scott,  N.  R,  807),  the  trustees  were  empowered   by  the  letters  patent 
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of  incorporation,  to  appoint  and  remove  the  inmates  "  toties  quoties  sibi,  aut  eorum 
numero  majori,  conveniens  fore  videbitur  : "  there  was  nothing  in  the  charter  or  the 
bye-laws  to  limit  their  arbitrary  discretion.  Here,  however,  the  discretion  of  the 
trustees  is  fettered  in  many  respects,  depending  upon  the  state  of  the  revenues  of  the 
hospital  and  the  claims  thereon.  The  stipends  once  fixed  agreeably  to  the  constitutions 
and  the  acts  of  parliament  for  the  regulation  of  the  hospital,  the  presumption  is,  that 
the  trustees  will  not,  and,  indeed,  without  the  assent  of  the  court  of  Chancery,  they 
cannot  alter  them. 

Byles,  Serjt.,  for  the  respondent.  As  to  the  second  ground  of  objection,  it  may 
be  conceded,  that  no  very  satisfactory  answer  can  be  given  as  to  the  apportionment. 
Upon  the  fourth  objection,  however,  the  decision  of  the  barrister  was  clearly  right. 
The  foundation  of  the  decision  is,  that  the  voter  has  no  right,  legal  or  equitable,  [42] 
to  any  thing  beyond  3s.  6d.  per  week,  unless  the  value  of  the  coals  and  clothing  is 
taken  into  account  ;  and  that  this  stipend  is  insufficient,  in  any  view,  to  entitle  the 
party  to  be  registered.  The  case  finds,  that,  by  the  constitutions  and  acts  of  parliament 
by  which  the  "hospital  is  governed,  instead  of  having  the  surplus  revenues  distributable 
amongst  the  original  number  of  pensioners,  additional  pensioners  were  directed  to  be 
chosen,  and  the  trustees,  under  the  direction  of  the  duke,  were  impowered  and  directed, 
from  time  to  time,  to  add  as  many  more  pensioners  as  the  revenues  of  the  hospital 
would  allow,  (leaving  a  sufficient  surplus  for  repairs  and  incidental  expenses  .)  and 
the  trustees  were,  tinder  the  directions  of  the  duke,  to  pay  to  the  pensioners  such 
fixed  stipends  as  they  should  think  fit,  (having  regard  to  the  revenues  of  the  hospital), 
and  to  lessen  or  increase,  vary,  change,  and  alter  such  weekly  stipends  as  they  should 
find  requisite,  so  that  the  stipends  should,  at  no  time,  be  reduced  below  3s.  6d. 
a  week.  [Maule,  J.  It  may  be,  that  the  trustees  have  now  reduced  the  weekly 
stipend  to  the  minimum.]  It  rests  altogether  upon  the  discretion  of  the  duke  and 
the  trustees.  [Tindal,  C.  J.  It  does  not  appear  on  the  case,  that  the  voter  was  not 
elected  before  the  passing  of  the  reform  act :  if  he  was,  an  equitable  interest  of  the 
value  of  40s.  by  the  year  would  suffice.]  From  the  whole  of  the  case,  it  may  fairly 
be  assumed  that  the  election  took  place  since  the  passing  of  the  reform  act.  [To  this 
Mellor  assented.] 

Mellor,  in  reply.  [Erie,  J.  What  equitable  estate  have  the  inmates  in  the  lands 
belonging;  to  this  hospital !]  The  lands  are  vested  in  trustees,  on  trust,  to  receive  the 
rents  and  pay  the  allowances.  The  seventy-fourth  section  of  the  6  &  7  Vict,  c.  18,  makes 
provisions  for  parties  receiving  rents  and  profits  through  the  hands  of  trus-[43]-tees. 
[Erie,  J.  If  the  trustees  would  be  accountable  in  Chancery  to  each  pensioner,  my 
objection  is  answered.]  Any  one  pensioner,  it  is  submitted,  might  enforce  the  payment 
of  his  stipend,  by  application  to  the  court  of  Chancery.  [Maule,  J.  Simpson,  .  tppeUami, 
Wilkinson,  Respondent  (7  M.  &  G.  50,  8  Scott,  N.  R.  814),  was  a  case  of  an  equitable 
interest.]  InBaxter,  Appella/nt,  Brown,  Respondent  (7  M.  &  G.  198,  S.  C.  8  Scott,  N.  E. 
1019,  per  nom.  Baxter,  App.,  Newmm,  Resp.),  also,  the  parties  claimed  only  an  equitable 
interest.  The  parties  here  have  clearly  an  equitable  estate,  according  to  those  cases. 
[Erie,  J.  They  are  entitled  to  certain  weekly  payments  from  a  fund  arising  out  of 
the  land,  but  not  to  an  estate  in  the  land.  Maule,  J.  The  real  question  is,  whether 
they  are  entitled  to  anything  more  than  3s.  Gd.  per  week  ;  or,  whether,  if  the  trustees 
had"  reduced  the  stipend  to  that  amount,  before  the  parties  appeared  at  the  court  of 
revision,  they  would  have  been  entitled  to  be  registered.]  The  trustees  have  no 
arbitrary  and  irresponsible  power  to  reduce  the  stipend ;  every  thing  must  be  done  in 
conformity  with  the  constitutions  and  the  acts  of  parliament. 

Tindal,  C.  J.  The  question  before  us  is  reduced  to  the  single  inquiry,  whether 
the  amount  these  parties  are  entitled  to  receive,  is  sufficient  to  confer  on  them  a 
qualification  to  vote  ;  and  that  depends  upon  whether  or  not  they  are  entitled,  legally 
or  equitably,  to  a  greater  sum  than  3s.  6d.  per  week  ;  for,  the  case  proceeds  upon  the 
footing,  that,  unless  the  value  of  the  allowance  for  coals  and  clothing  be  taken  into 
the  account,  the  weekly  stipend  would  not  be  sufficient.  Looking  at  the  constitutions 
and  at  the  acts  of  parliament  by  which  the  affairs  of  the  hospital  are  regulated,  it 
appears  to  me  to  be  perfectly  clear  that  each  inmate  has  no  legal  or  equit-[44]-able 
right  to  more  than  3s.  6d.  per  week.  It  is  found  by  the  case,  that  the  allowance  was 
originally  2s.  6d.  per  week,  that  it  was  afterwards  increased  to  3s.  6d.,  and,  subse- 
quently, to  10s.  per  week.  But  from  the  acts  of  parliament  referred  to  in  the  case, 
that,  "  instead  of  having  the  surplus  revenues  distributable  amongst  the  original 
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number  of  pensioners,  additional  pensioners  were  to  be  chosen  ;  and  the  trustees, 
under  the  direction  of  the  duke,  were  empowered  and  directed,  from  time  to  time,  to 
add  as  many  more  pensioners  as  the  revenues  of  the  hospital  would  allow,  (leaving  a 
sufficient  surplus  for  repairs  and  incidental  expenses);  and  the  trustees  were,  under 
the  directions  of  the  duke,  to  pay  to  the  pensioners  such  tixed  stipends  as  they  should 
think  tit  (having  regard  to  the  revenues  of  the  hospital),  and  to  lessen  or  increase, 
vary,  change,  and  alter  such  weekly  stipends,  as  they  should  find  requisite,  so  that 
the  stipends  should,  at  no  time,  be  reduced  below  3s.  Gd.  a  week."  Coupling  that 
with  the  power  and  direction  liefore  given  to  the  trustees  to  increase  the  number  of 
pensioners,  it  seems  to  me  to  be  perfectly  clear,  that  the  inmates  of  this  hospital  have 
no  right  beyond  the  minimum  of  3s.  6d.  per  week,  and  that  that  is  not  sufficient  to 
entitle  them  to  lie  placed  upon  the  register. 

CoLTMAN,  .1.  I  am  of  the  same  opinion.  It  is  not  enough  that  the  party  is  actually 
in  the  receipt  of  rents  and  profits  to  the  value  of  101.  a  year :  it  is  necessary,  also,  that 
he  should  have  a  vested  right  to  that  extent.  Though  it  appears,  in  this  case,  that 
each  inmate  or  pensioner  of  this  hospital  actually  receives  10s.  per  week,  still  he  is 
liable,  at  any  time,  to  have  it  reduced  to  3s.  6d.  per  week.  He  has  no  fixed  vested 
right  beyond  3s.  6d.  per  week.  Upon  the  finding  of  the  barrister,  therefore,  that  is 
clearly  insufficient.     I  think  his  decision  is  right. 

[45]  Maule,  J.  I  also  think  the  decision  of  the  revising  barrister  must  be  affirmed, 
on  the  ground  that  the  several  claimants  have  no  legal  or  equitable  estate  of  sufficient 
value  to  entitle  them  to  vote.  The  revising  barrister  has  found  that  the  interest  is 
insufficient,  unless  the  right  of  the  claimants,  beyond  the  sum  of  3s.  6d.  per  week,  is 
such  as  to  constitute  a  legal  or  equitable  estate.  I  think  it  clearly  is  not :  it  is  liable 
to  be  diminished  at  the  discretion  of  persons  over  whom  he  has  no  control  (a). 

Erlk,  J.  It  also  appears  to  me,  that  all  these  parties  were,  of  right,  entitled  to, 
besides  coals  and  clothing,  was  .'is.  (id.  per  week  ;  and  that  is  not  sufficient  in  value  to 
give  them  a  qualification. 

Decision  affirmed,  without  costs. 


County  of  Gloucester,  Eastern  Division. 

Henry  Bishop,  Appellant,  Richard  Helps,  Respondent.     Dec.  23,  1845. 

[S.  C.  1  Lutw.  Keg.  Cas.  353;  Barr.  &  Arn.  572;  15  L.  .1.  C.  1".  43.  Applied, 
Noseworthy  v.  Bw:khnul  in  (he-Moor  Overseers,  1873,  L.  R.  9  C.  P.  240.  Followed, 
Moore  v.  Forrest,  1879,  6  I..  R.  Ir.  142.] 

Bending  a  notice  of  objection  to  the  party  objected  to  by  the  post,  pursuant  to  the 
directions  of  the  6  &  7  Vict.  c.  18,  s.  100,  is  a  sufficient  substitute  forgiving  the 
notice  to  the  party,  or  leaving  it  at  his  place  of  abode,  as  required  by  s.  7.  \\  here, 
therefore,  a  notice  was  posted,  under  s.  100,  in  sufficient  time  to  reach  the  party, 
according  to  the  ordinary  course  of  post,  on  the  25th  of  August  :  Ibid,  that  such 
service  was  sufficient  notwithstanding  that  the  actual  delivery  was  accidentally 
delayed  until  the  27th.  And,  held,  that  the  provisions  of  s.  1 00  are  e.pialh  applic 
able  to  notices  to  overseers,  directed  to  their  usual  places  of  abode,  as  provided 
by  s.  101. 

Henry  Bishop  objected  to  the  name  of  John  Cooke  being  retained  upon  the  list  ol 
voters  for  the  parish  of  I  lorse,  in  t  he  count)-  of  <  Houcestei 

The  objector,  who  resided  at  Cheltenham,  produced  duplicates  of  notices  of  objec 
Hon,  in  the  proper  form,  to  [46]  the  voter  and  overseers  of  the  parish,  bearing  the 
Manchester  post  mark  of  the  2lth  of  August,  L845,  and  proved,  that,  in  the  ordinary 

course   of   post,  those    not  i.i's  would    hav  c  been  deliv  ered    at    I  lie   places  to  which    they 

were  respectively  addressed,  some  time  on  the  following  day.     The  notices  were  nol 

delivered  at   those  places  respectively  until  the  27th  of  August,  and  had  the  post  mark 

of  the  27th  at  the  places  to  which  they  were  addressed  also  impressed  upon  them.    It 
was  contended,  on  the  part  of  the  voter,  that  the  objector  had  not  given  the  notice 

(a)  A  right  to  the  LOs.  a  week,  though  defeasable  at  the  will  of  a  stranger,  would 
have  been  a  freehold  ;  7  M.  &  G.    16. 
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required  by  the  statute  6  &  7  Vict.  c.  18,  s.  7,  in  due  time,  either  to  the  voter  or  the 
overseers. 

The  revising  barrister  retained  the  name  upon  the  list,  and  also,  upon  a  similar 
state  of  facts,  the  names  of  thirteen  other  persons,  whose  appeals  are  consolidated  with 
the  principal  case. 

If  the  court  is  of  opinion  that  both  the  notices  were  given  in  due  time,  as  required 
by  the  statute,  the  names  are  to  be  expunged  (a) ;  but,  if  either  of  the  notices  was  not 
so  given,  then  the  names  are  to  be  retained. 

Talfourd,  Serjt.,  for  the  appellant  (b).  This  case  raises  the  question,  whether  a 
party  who  complies  with  the  provisions  of  the  6  &  7  Vict.  c.  18,  ss.  100,  101,  by 
delivering  a  notice  of  objection,  open  and  in  duplicate,  to  the  post-master,  addressed 
to  the  voter,  and  also  to  the  overseer,  so  that  according  to  the  ordinary  course  of  the 
post  such  notices  should  reach  the  parties  in  due  time,  and  produces  before  the  revising 
barrister  the  stamped  duplicate,  has  done  enough  to  call  upon  the  voter  to  prove 
his  qualification  ;  or  whether,  assuming  such  stamped  duplicates  to  be  good  prima  facie 
evidence  of  the  service  of  the  notices,  it  is  competent  to  the  voter  to  [47]  shew  that, 
by  reason  of  some  default  on  the  part  of  the  post-office  authorities,  the  notices  have 
failed  to  reach  their  destination  in  due  time.  The  seventh  section  of  the  6  &  7  Vict, 
c.  18,  requires  the  objector,  on  or  before  the  25th  of  August,  to  "give  or  cause  to  be 
given  "  to  the  overseer  a  notice  in  a  form  prescribed.  Section  100  enacts  that  "  it 
shall  be  sufficient,"  if  the  notice  shall,  on  or  before  the  25th  of  August,  be  sent  by 
the  post  free  of  postage,  directed  to  the  person  to  whom  the  same  shall  be  sent,  at 
his  place  of  abode  as  described  in  the  list  of  voters ;  and  that,  whenever  any  person 
shall  be  desirous  of  sending  any  such  notice  of  objection  by  the  post,  he  shall  deliver 
the  same,  duly  directed,  open  and  in  duplicate,  to  the  post-master  of  any  post-office 
where  money  orders  are  received  or  paid,  &c.  ;  and  the  post-master  shall  compare  the 
said  notice  and  the  duplicate,  and,  on  being  satisfied  that  they  are  alike  in  their 
address  and  in  their  contents,  shall  forward  one  of  them  to  its  address  by  the  post, 
and  shall  return  the  other  to  the  party  bringing  the  same,  duly  stamped  with  the 
stamp  of  the  said  post-office ;  and  the  production  by  the  party  who  posted  such  notice 
of  such  stamped  duplicate,  shall  be  evidence  of  the  notice  having  been  given  to  the 
person  at  the  place  mentioned  in  such  duplicate,  on  the  day  on  which  such  notice 
would  in  the  ordinary  course  of  post  have  been  delivered  at  such  place :  provided, 
that,  if  no  place  of  abode  of  the  person  objected  to  shall  be  described  in  the  said  list, 
or  if  such  place  of  abode  shall  be  situate  out  of  the  united  kingdom,  then  it  shall  be 
sufficient  if  notice  shall  be  given  to  the  said  overseers,  and  to  the  occupying  tenant 
(if  any),  in  the  ease  of  a  county  voter,  or,  in  the  case  of  a  city  or  borough  voter,  to 
the  overseers,  or  to  the  town-clerk,  or,  in  the  case  of  a  liveryman  of  the  city  of 
London,  to  the  secondaries  and  clerk  of  the  particular  company  to  which  the  person 
objected  to  shall  belong.  The  101st  section  provides,  that,  [48]  "whenever  any 
notice  is  by  this  act  required  to  be  given  or  sent  to  the  overseers  of  any  parish  or 
township,  it  shall  be  sufficient  if  such  notice  shall  be  delivered  to  any  one  of  such 
overseers,  or  shall  be  left  at  his  place  of  abode,  or  at  his  office  or  other  place  for  trans- 
acting parochial  business,  or  shall  be  sent  by  the  post,  free  of  postage,  or  the  postage 
thereof  being  first  paid,  addressed  to  the  overseers  of  the  particular  parish  or  town- 
ship, naming  the  parish  or  township,  and  the  county,  city,  or  borough  respectively 
to  which  the  notice  to  be  so  sent  may  relate,  without  adding  any  place  of  abode  of 
such  overseers ;  and  that,  wherever  by  this  act  any  notice  is  required  to  be  given  or 
sent  to  any  person  or  persons  whatsoever,  or  public  officer,  it  shall  be  sufficient  if  such 
notice  be  sent  by  the  post  in  the  manner  and  subject  to  the  regulations  hereinbefore 
provided  with  respect  to  sending  notices  of  objection  by  the  post,  free  of  postage,  or 
the  postage  thereof  being  first  paid,  addressed  with  a  sufficient  direction  to  the  person 
or  persons  to  whom  the  same  ought  to  be  given  or  sent,  at  his  or  their  usual  place  of 
abode."  In  the  case  of  a  notice  of  dishonor  of  a  bill  of  exchange,  it  is  enough,  to 
charge  the  drawer  on  the  default  of  the  acceptor,  to  shew  that  a  letter  containing  the 
notice,  duly  directed  to  him,  was  put  into  the  post.     And  so  in  the  case  of  a  notice 

(o)  If  the  notice  of  objection  had  been  held  good,  the  respondent  might  have 
proved  a  qualification. 

(b)  The  case  was  argued  in  Michaelmas  term,  before  Tindal,  C.  J.,  and  Coltman, 
Maule,  and  Erie,  JJ. 
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Of  an  act  nt'  bankruptcy  (a)1.  The  intention  of  the  legislature,  in  the  provision  under 
consideration,  was,  to  simplify  the  proof  before  the  revising  barrister — to  give  the 
stamped  duplicate  an  effect  beyond  whal  in  ordinary  eases  such  an  instrument  would 
have;  as  in  the  ease  of  newspapers,  the  production  of  the  stamped  copy  is  evidence 
of  the  publication  (b).  The  object  of  the  proviso  in  sect.  100  was,  to  prevent  the 
retention  on  the  register  of  fictitious  names,  or  [49]  names  with  fictitious  addresses. 
The  question  here  is,  not  whether  the  act  dispenses  with  proof  of  the  act  of  posting 
the  notices;  for,  it  may  be  assumed  that  the  notices  were  duly  posted,  but  that 
through  some  accident  they  did  not  reach  the  hands  of  the  parties  for  whom  they 
were  intended.  [Tindal  C.  J.  From  some  cause  that  is  unexplained,  the  notices  did 
not  arrive  by  the  day  on  which,  according  to  the  ordinary  course  of  the  post,  they 
should  have  arrived.  Erie,  J.  It  appears  from  another  case  (a)2  that  the  delay  arose 
from  the  great  accumulation  of  letters  at  the  Manchester  post-office  on  the  two  or 
three  days  preceding.]  Arc  the  consequences  of  that  accident  to  be  visited  upon  the 
objector?  [Erie,  J.  The  question  is,  whether  the  mere  posting  of  the  notices,  as 
directed  by  sect.  100,  is  sufficient  proof  of  the  sending  and  of  the  receipt.  Tindal,  C.  J. 
It  may  also  be  a  question  whether  the  provisions  of  the  act  do  not  vary  as  to  the  two 
notices.]  It  is  submitted  that  the  general  words  in  sect,  101  incorporate  all  the 
provisions  of  sect.  100  as  to  the  transmission  of  the  notice  and  the  effect  of  the 
stamped  duplicate.  [Maule,  J.  I  incline  to  think  that  is  so.]  It  is  not  necessary, 
however,  to  decide  that  question;  for,  here,  both  notices  were  duly  posted.  In 
Cooper,  App.,  Coaks,  Resp.  (5  .M.  &  <r.  98,  S.  C.  per  nomen  Allen,  App.,  IVaterhome, 
Resp.,  8  Scott,  N.  R.  68),  Tindal,  C.  J.,  in  delivering  the  opinion  of  the  court, 
anticipates  the  very  circumstance  that  has  given  rise  to  the  delay  in  the  delivery  of 
the  notices  in  this  case.  And  in  Owning,  App.,  Toms,  Resp.  (7  M.  &  <!.  29,  8  Scott, 
X.  R  <s-7),  the  same  learned  judge  says:  "It  appears,  when  the  stamped  duplicate 
is  produced  before  the  revising  barrister  by  the  proper  party,  that  faith  and  credit 
are  given  to  the  stamp  af-[50]-fixed  at  the  post-office."  Though  not  a  decision  in 
point,  the  ease  shews  that  the  court  will  put  such  a  construction  upon  the  act  as  to 
carry  into  effect  the  obvious  meaning  of  the  words  used.  [Maule,  J.  The  objection 
is,  that  the  proof  on  which  you  seek  to  rely  is  proof  of  something  that  is  confessedly 
contrary  to  the  fact.  Now,  the  act  does  allow  of  this  in  other  eases.  If  the  party 
to  whom  the  notice  is  addressed  has  changed  his  abode  or  is  abroad,  and  the  post- 
otliee  authorities  have  done  all  that  their  duty  requires  of  them  in  endeavouring  to 
effect  a  delivery,  that  will  undoubtedly  be  a  sufficient,  or  rather  will  be  equivalent  to, 
service.]  The  stamped  duplicate  is  put  somewhat  upon  the  footing  of  a  record. 
General  convenience  requires  that  the  service  of  the  notices  in  this  case  should  be 
held  sufficient, 

Byles,   Serjt.    (with  whom  was   \V.    R.   drove),  for  the   respondent.      The  decision 

of  the  revising  barrister  was  correct.  The  barrister  finds  thai  the  only  evidence  of 
the  posting  of  the  notices,  was,  the  production  of  the  stamped  duplicates  ;  and  in  both 
be  finds,  not  that  the  notice  did  in  fad  ever  reach  the  parties,  but  that  it  did 
not  arrive  at  the  place  to  which  it  was  addressed  until  the  L'Ttli  of  August.  The 
duplicate  only  is  stamped  at  the  place  of  posting.  [Erie,  J,  The  question  of  law 
presented  for  our  decision  is  this  -.  certain  notices  « Inch,  by  the  due  course  of  post, 
would  have  reached  the  parties  on  the  'Jotli  of  August,  did  not  in  fact  reach  them 
until  the  27th  ;  I,  the  revising  barrister,  decide  thai  the  notice  are  too  late,  and 
retain  the  names;  if  the  court  thinks  my  decision  wrong,  the  names  are  to  be 
expunged  from  the  list.  Thai  is  the  only  question  we  have  to  deal  with.]  The 
barrister  reserves  two  questions  for  the  court     first*  whether  the  notice  in  the  rotor 

was  given  in  time — secondly,  whether  the  notice  to  il rerseers  was  in  time. 

[51]  1.  As  to  the  notice  to  the  voter :  that  clearly  wae  not  given  in  due  time.  In 
Elliott  on  Registration  (1st  edit.  p.  271),  it  is  said  thai  "ii  had  been  generally  held 
th.i!  ii  was  not  sufficient  to  prove  a  notice  of  objection  senl  by  the  post  i"  the  party, 
without  some  proof  of  its  having  reached  him."  It  was  to  obviate  that  difficulty  thai 
the  provision  now  under  consideration,  was  introduced  into  the  Btatute  6  &  7  \  i<-t . 

(ay  See  Bird  v.  Bos  .  6  ML  &  G.  I  13,  6  Scott>  X.  R.  928;  Conway  v.  Nail,  ante, 
vol.  i.  643. 

(It)  See  r,  ,v  7  \v.  t,  c.  7(1,  s.  s. 

(a)-  Ricklon,  App.,  Antrobu  ,  //<  p.,  post,  p.  82, 
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c.  18.  The  first  question  arises  upon  the  meaning  of  the  word  "  sufficient "  in  the 
earlier  part  of  the  100th  section  :  it  clearly  must  have  reference  to  the  direction  of  the 
letter  to  the  place  of  abode  of  the  voter,  as  described  in  the  list;  and  "sent"  means 
actually  transmitted,  effectually  sent,  to  the  person  to  whom  it  is  addressed  ;  the 
meaning  of  the  word  being  very  much  explained  by  the  subsequent  provision  that  the 
production  of  the  stamped  duplicate  "  shall  be  evidence  of  the  notice  having  been 
given  to  the  person  at  the  place  mentioned  in  such  duplicate  on  the  day  on  which 
such  notice  would  in  the  ordinary  course  of  post  have  been  delivered  at  such  place." 
Then  it  is  said  that  the  stamped  duplicate  shall  be  evidence — not  conclusive  evidence  : 
and  the  legislature  knew  how  to  express  themselves  if  they  had  intended  it  to  be  con- 
clusive ;  for,  by  sect.  79,  the  register  is  declared  to  be  "  conclusive  evidence  that  the 
persons  therein  named  continue  to  have  the  qualifications  which  are  annexed  to  their 
names;"  and  such  is  the  expression  used  in  the  6  &  7  W.  4,  c.  76,  s.  8,  referred  to 
on  the  part  of  the  appellant.  Whether  the  notice  arrives  a  day  or  two  too  late,  or 
fails  to  arrive  at  all,  therefore,  can  make  no  difference  :  and  the  case  may  be  argued 
on  the  assumption  that  the  notices  here  never  actually  reached  their  destination. 
Taking  it  that  the  non-arrival  was  the  result  of  accident,  upon  whom  is  the  inconveni- 
ence, if  any,  to  fall  ]  Is  it  [52]  to  fall  upon  the  objector,  who  had  the  choice  of  two 
modes  of  giving  notice?  or  upon  the  voter,  who  has  no  such  election1?  [Maule,  J. 
The  legislature  may  have  thought  that  no  great  mischief  could  result  from  an  acci- 
dental delay  of  a  day  or  two.]  This  may  be  likened  to  the  case  of  a  party  who, 
having  a  remittance  to  make,  has  the  option  of  doing  it  in  either  of  three  ways — he 
may  carry  it  himself,  or  send  it  by  a  servant  or  agent,  or  may  transmit  it  by  post :  if 
he  adopts  the  latter  course,  unless  at  the  special  request  of  the  payee,  and  the  money 
fails  to  reach  its  destination,  he  alone  must  bear  the  loss.  [Tindal,  C.  J.  Unless  such 
a  mode  of  remittance  were  authorized  by  an  act  of  parliament.]  Suppose  this  notice 
had  been  sent  by  post  directed  to  the  voter's  actual  place  of  abode,  and  it  had  never 
reached  them  ?  [Maule,  J.  That  clearly  would  not  do  :  there  is  no  provision  for 
that.  Tindal,  C.  J.  The  difficulty  that  is  cast  upon  the  objector  is,  that  he  could 
not  be  aware  of  the  way  in  which  he  was  to  be  met,  until  he  appeared  before  the 
revising  barrister.]  A  still  greater  difficulty  is  imposed  upon  the  voter,  if  called  upon 
to  prove  his  qualification,  when  he  has  received  no  notice  that  it  is  objected  to. 
[Maule,  J.  You  say  that  the  legislature,  as  to  the  evidence,  only  meant  to  substitute 
the  stamped  duplicate  for  the  original,  which  it  might  be  difficult  to  procure'?] 
Precisely  so. 

2.  The  notice  to  the  overseers  was  not  duly  given.  The  only  proof  of  notice  was, 
the  production  of  the  stamped  duplicate.  [Erie,  J.  You  are  assuming  something 
contrary  to  the  statement  in  the  case.]  It  is  clear  from  the  case  that  the  notice  was 
not  received  in  due  time  :  it  may  therefore  be  assumed  that  it  never  arrived  at  all. 
Section  101  enacts,  "that,  wherever  any  notice  is  by  this  act  required  to  be  given  or 
sent  to  the  overseers  of  any  parish  or  township,  it  shall  be  sufficient  if  such  notice 
shall  be  delivered  to  any  one  of  such  over-[53]-seers,  or  shall  be  left  at  his  place  of 
abode,  or  at  his  office,  or  other  place  for  transacting  parochial  business,  or  shall  lie 
sent  by  the  post,  free  of  postage,  or  the  postage  thereof  being  first  paid,  addressed  to 
the  overseers  of  the  particular  parish  or  township,  naming  the  parish  or  township, 
of  the  county,  city,  or  borough  respectively  to  which  the  notice  to  be  so  sent  may 
relate,  without  adding  any  place  of  abode  of  such  overseers."  Xow,  it  does  not  appear 
upon  the  case,  in  what  manner  the  notice  in  question  was  addressed.  [Tindal,  C.  J. 
We  must  assume  that  it  was  properly  addressed ;  the  case  finds  that  both  the  notices 
were  in  the  proper  form.  At  all  events,  if  any  thing  turned  upon  it,  we  would  remit 
the  case  to  the  revising  barrister  to  state  the  fact  more  specifically  («).]  In  Hiulon, 
App.,  The  Tomi  Ckrk  of  Il'aihck,  Besp.  (7  M.  &  G.  166,  n.,  S  Scott,  N.  R.  995),  it  was 
held  that  the  court  will  not  remit  a  case  for  the  insertion  of  a  fact,  which  the  barrister 
considered  to  be  immaterial.  This  is  not  a  notice  within  the  act  at  all.  [Erie,  J. 
\  ou  are  raising  a  question  of  fact,  upon  which  the  revising  barrister  has  not  exercised 
his  judgment.  The  only  objection  before  him  was,  that  the  notices  did  not  reach  the 
hands  of  the  persons  to  whom  they  were  addressed  in  due  time.]  The  court  must 
see,  upon  the  face  of  the  case,  that  the  notice  was  so  directed  to  the  overseers,  as  to 

(a)  The  barrister,  who  was  in  court,  stated  that  the  notice  was  directed  "  To  the 
overseers  of  Cheltenham." 
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let  in  the  first  objection.  The  eighth  section,  and  the  form  of  the  precept  in 
schedule  (A.),  No.  1,  are  material  to  shew  what  is  meant  by  the  word  "sent  by  the 
post,"  in  sect.  101.  That  section  enacts  "that  the  overseers  shall,  in  every  year, 
include  the  names  of  all  persons  against  whom  notice  of  objection  shall  have  been  given 
to  them  as  aforesaid  (section  7),  [54]  in  that  year,  in  a  list,  according  to  the  form 
numbered  G  in  the  said  schedule  (A.),"  &e.  :  and  the  precept  is  as  follows : — "You 
are  to  make  out  a  list,  according  to  the  form  numbered  fi,  containing  the  name  of 
every  person  against  whom  a  notice  of  objection  shall  have  been  given  to  you,  or  any 
one  of  you,  on  or  before  the  25th  of  August,"  &c.  This  clearly  shews  that  "sent" 
means — transmitted  in  such  manner  that  the  notices  shall  reach  their  destination. 

Talfourd,  Serjt.,  in  reply.  No  analogy  can  be  drawn  from  the  language  of  the 
79th  section,  which  makes  the  register  conclusive  evidence,  not  merely  of  a  fact,  but 
of  that  which  is  often  contrary  to  the  fact,  namely,  that  the  voter  retains  the  qualifica- 
tion annexed  to  his  name.  Considerable  expense  was  often  incurred  before  election 
committees  in  establishing  the  fact  of  a  change  of  qualification  :  and  the  legislature 
thought  it  better,  for  general  convenience,  to  make  the  register  final  and  conclusive. 
The  100th  section  makes  the  delivery  to  the  post-master,  and  the  production  of  the 
stumped  duplicate  to  the  post-master,  "sufficient"  evidence  of  the  notice  having  been 
given  to  the  person  at  the  place  mentioned  in  such  duplicate,  on  the  day  on  which 
such  notice  would  in  the  ordinary  course  of  post  have  been  delivered  at  such  place  : 
not  evidence  of  the  mere  giving  of  the  notice,  but  of  its  receipt  also.  In  Stockeu  v. 
Collin  (7  M.  it  W.  515),  Parke,  B.,  said:  "If  a  party  puts  a  notice  of  dishonour  into 
the  post,  so  that  in  the  due  course  of  delivery  it  would  arrive  in  time,  he  has  done  all 
that  can  be  required  of  him  ;  and  it  is  no  fault  of  his  that  delay  occurs  in  the  delivery." 
[Maule,  J.  The  law  does  not  require  the  party  to  give  notice  :  but  to  use  due 
diligence  to  give  notice.]  Enough  is  done  if  the  notice  [55]  is  posted,  so  that  it 
would,  according  to  the  usual  course  of  the  post,  arrive  in  due  time.  The  statute 
means  to  give  validity  to  the  time  as  well  as  to  the  act  of  posting.  There  can  be 
no  distinction  in  this  respect  between  the  two  notices.  And  it  sufficiently  appears 
upon  the  case  that  the  notice  sent  to  the  overseers  was  properly  addressed.  The  fact 
was  not  disputed  before  the  revising  barrister. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  opinion  of  the  court. 

In  this  case,  which  was  an  appeal  from  the  decision  of  the  revising  barrister  for 
the  eastern  division  of  the  county  of  Gloucester,  the  question  reserved  by  him  for  the 
opinion  of  the  court  was,  whether  the  notices  of  objection  to  the  party  who  claimed 
the  light  to  vote,  and  to  the  overseers,  were  given  in  due  time.  The  notices  wero 
proper  in   point   of  form,  anil  were  duly  delivered  to  the  post-master  in  such  time  as 

that  by  tli dinary  course  of  the   post    they  would  have  been  delivered  at   the  places 

to  which  they  were  respectively  addressed,  some  time  in  the  day  of  the  25th  of 
August  (<f)  ;  but,  in  point  of  fact,  they  were  not  delivered  at  such  places  until  after 
that  day  :  so  that  the  question  is  limited  to  the  sufficiency  of  the  notices  in  point  of 
time. 

Two  questions   were   raised    in    the  argument    before   us,  one   with    respect  to  the 
notice  to  the  party  objected  to,  the  other  with  respect  to  the  notice  to  the  ovei  i 
\\  e  will  tirst  consider  the  case  of  the  notice  to  the  party  objected  to. 

The  act   II  &  7   Vict.  c.    18,   by  the    7th    section,  requires  a,  notice   of   objection  to  he 

delivered  on  or  before  the  [56]  25th  of  August.     The  lotitli  section  enacts,  that,  in 

case  of  notice    to  a  person  objected    to,  it    shall    be    "sufficient"    if    the    notice   shall    be 

sent    by  the    post,  I'r f    postage,  directed    to   the    person    to    whom    it    is   Bent,  at   his 

place  of  abode  as  described  in  the  list  of  voters  ;  and  that,  whenever  any  person  shall 
lie  desirous  of  sending  such  notice  by  the  post,  he  shall  deliver  t  he  same,  duly  directed, 
open,  and  in  duplicate,  to  the  post  master  of  a  post  office  where  money  Orders  are 
received  or  paid,  within  such  hours  as  shall  have  been  given  notice  of,  and  under  such 

regulations  with  respect  to  the  registration  of  Buch  letters  as  shall  be  made  by  the 
post-master-general.  The  act  then  directs  the  post  master,  on  payment  of  the  fee  foi 
registration,  to  compare  the  notice  and  duplicate,  and  to  forward  one,  and  to  return 
the  other  to  the  party  bringing  it.     It  then  provides  thai  the  product! i  i    I  imped 

(tt)    By  seel.    ]U()  it   [s  declared  to  be  sufficient   if  the  notice  is  posted  on  the  25th, 
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duplicate  by  the  party  who  posted  such  notice,  shall  lie  evidence  of  the  notice  having 
been  given  to  the  person  mentioned  in  the  duplicate,  on  the  day  in  which  such  notice 
would,  by  the  ordinary  course  of  post,  have  been  delivered  to  such  place. 

It  was  argued,  on  the  part  of  the  respondent,  that  the  true  construction  of  this 
section  was,  that  it  should  be  sufficient  if  the  notice  was  effectually  sent,  that  is,  sent 
and  delivered.  And  there  is  no  doubt  that  this  would  be  sufficient  :  but  it  would,  at 
the  same  time,  be  unnecessary  to  have  this  provision,  which  is  a  very  special  one,  in 
order  to  make  such  a  sending  sufficient ;  for,  there  is  no  doubt  that  any  sending  and 
delivery,  by  a  servant  or  otherwise,  by  which  the  notice  came  to  the  voter,  would  be 
sufficient  by  the  ninth  section.  It  is,  therefore,  evident  that  some  privilege  is  meant 
to  be  conferred  by  section  100,  on  a  mode  of  dealing  with  the  notice  which  is  so  care- 
fully provided  for.  The  notice  must  be  posted  at  a  select  description  of  office  ;  within 
[57]  certain  hours  ;  the  postage  must  be  paid  ;  it  must  be  registered,  and  the  fee  for 
registration  must  be  paid  ;  it  must  be  delivered  to  the  postmaster,  open,  and  in 
duplicate ;  compared  ;  stamped  ;  and  the  duplicate  returned.  And  we  think  the 
meaning  of  the  act  is  this — when  all  these  conditions  are  complied  with,  such  a  send- 
ing shall  be  a  sufficient  substitute  for  what  the  seventh  section  required  to  be  done, 
that  is,  a  sufficient  substitute  for  giving  the  notice  to  the  person  objected  to,  or 
leaving  it  at  his  place  of  abode. 

It  was  probably  considered  that  the  public  convenience  would  be  promoted  by  the 
present  provision,  and  that  its  advantages  would  greatly  outweigh  the  inconvenience 
which,  in  some  few  cases,  might  possibly  arise  from  it.  Indeed,  in  the  case  of  leaving 
notices  at  the  place  of  abode,  it  may  possibly  happen,  that,  without  any  fault  of  the 
party  objected  to,  the  notice  may  be  lost  or  destroyed,  or  simply  not  delivered, 
through  the  negligence  of  a  servant,  and  so  never  come  to  his  knowledge;  and  yet 
there  can  be  no  doubt  this  would  be  a  sufficient  delivery.  And  perhaps  such  a  mis- 
carriage under  section  7  may  be  of  as  probable  occurrence  as  the  non-delivery  of  a 
notice  posted  according  to  section  100  of  the  act. 

If  this  be  the  true  construction  of  that  part  of  the  section  which  provides  what 
sending  is  sufficient,  it  follows  that  the  objector  has  dime  all  that  the  act  requires  him 
to  do,  to  enable  him  to  call  on  the  voter  to  prove  his  right,  whether  the  notice  arrived 
or  not,  and  whether  it  was  prevented  from  arriving  by  insufficient  description  of  the 
place  of  abode  or  by  default  of  the  post-office.  So  that,  supposing,  as  it  was  insisted 
for  the  respondent,  that  the  evidence  of  the  stamped  duplicate  is  not  conclusive  as 
to  arrival,  and  was  answered  by  proof  of  the  contrary,  as  it  wTas  here,  it  makes  no 
difference  as  to  the  right  of  the  objector  ;  as  the  fact  so  [58]  disproved,  is  not  material 
to  his  right.  The  stamp  on  the  duplicate  is  clearly  evidence  of  the  posting  on  the 
24th  ;  and  there  was  no  contradiction  as  to  that  fact;  so  that,  whatever  might  be  the 
consequence  if  it  had  been  shewn  in  evidence  that  the  notice  was  not  really  posted  on 
the  24th,  as  the  proof  stood,  all  the  facts  constituting  a  sufficient  sending  were  proved 
without  contradiction. 

It  was  objected,  secondly,  with  respect  to  the  notice  to  the  overseers,  that  such 
a  notice  was  not  within  section  100,  which  applies  only  to  notices  to  persons  objected 
to  ;  and  that  section  101  did  not  help  it,  as  that  section  says  nothing  of  a  duplicate 
evidence  :  so  that,  as  there  was  no  proof  of  notice  to  the  overseer,  except  the  stamped 
duplicate,  no  notice  was  in  effect  proved.  But  it  appears  to  us  that  the  clause  in 
section  101 — which  provides,  that,  whenever  by  this  act  notice  is  required  to  be  given 
or  sent  to  any  person  whatsoever,  or  public  officer,  it  shall  be  sufficient  if  such  notice 
shall  be  sent  by  the  post,  in  the  manner  and  subject  to  the  regulations  hereinbefore 
provided  with  respect  to  sending  notices  of  objection  by  post,  with  a  sufficient  direc- 
tion, addressed  to  the  person  to  whom  the  same  ought  to  be  sent,  at  his  usual  place 
of  abode, — affords  a  sufficient  answer  to  this  objection.  For,  it  seems  to  us,  that  this 
clause  applies  the  provisions  in  section  100  as  to  notices  to  persons  objected  to 
(including  that  provision  which  requires  the  notice  to  be  delivered,  open,  and  in 
duplicate,  to  the  post-master,  and  that  the  post-master  shall  stamp  and  return  one 
part,  and  its  necessary  consequence,  that  such  stamped  duplicate  shall  be  evidence  of 
the  time  of  posting  and  of  delivery),  to  all  notices  to  overseers  directed  to  them  at 
their  usual  places  of  abode  ;  and,  as  nothing  appears  upon  the  case  stated,  and  no 
question  was  made,  respecting  the  address  of  the  notice  to  the  overseers,  we  [59] 
think  the  notice  to  them  falls  within  the  same  rule  as  the  notice  given  to  the  party 
objected  to.     It  appears,  therefore,  to  us  that  both  of  the  notices  of  objection  were 
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given  in  due  time,  and,  consequently,  that  the  decision  of  the  revising  barrister  must 
be  reversed. 

Decision  reversed  (a)1. 

[60]    Hilary  Term. 

City  of  Rochester. 

George  Colvill,  Appellant,  Lewis,  Town  Clerk  of  Rochester,  Respondent. 

Jan.  15,  1846. 

[S.  C.  1  Lutw.  Reg.  Cas.  380 ;  15  L.  J.  C.  P.  70.] 

A  notice  of  objection  sent  by  post,  so  that  it  would,  in  the  ordinary  course  of  the 
post,  be  delivered  on  a  Sunday,  is  nevertheless  well  served. — The  court  cannot 
entertain  an  appeal  in  the  absence  of  the  respondent,  unless  there  be  an  affidavit  of 
service  upon  him  of  notice  of  the  appellant's  intention  to  prosecute  the  appeal  under 
the  6  &  7  Vict.  c.  18,  s.  64. 

George  Colvill,  on  the  list  of  freemen  for  the  city  of  Rochester',  objected,  in  all 
respects  duly  (except  as  hereinafter  mentioned),  to  the  name  of  John  Barton  Balcomb 
being  retained  on  the  list  and  register  of  freemen  voters  for  the  said  city,  wherein 
the  place  of  abode  of  the  said  John  Barton  Balcomb  was  described  as  being  St.  Nicholas, 
by  posting  a  notice  of  such  objection  at  the  post-office  at  Chatham,  on  Saturday,  the 
23rd  of  August,  1845  ;  which  notice  was  in  all  respects  in  the  form  prescribed  by 
schedule  (B.),  No.  11,  to  the  statute  of  6  it  7  Vict.  c.  18,  and  was  directed  to  the  said 
John  Barton  Balcomb,  at  St.  Nicholas. 

The  day  on  which  such  notice  would,  in  the  ordinary  course  of  post,  have  been 
delivered  at  St.  Nicholas,  was  Sunday,  the  24th  of  August. 

Objection  being  duly  made  to  the  validity  of  such  notice,  on  the  ground  that  such 
notice  was  delivered  and  served  on  Sunday,  the  barrister  decided  that  this  objection 
ought  to  prevail,  and  that  such  notice  was  invalid,  by  reason  that  the  service  of  the 
same  was  effected  on  Sunday,  and  was  therefore  void,  as  being  within  the  6th  section 
of  the  statute  29  Car.  2,  c.  7,  and  within  the  mischiefs  thereby  intended  to  be 
remedied  ;  and  he  retained  the  name  of  the  said  John  Barton  Balcomb  on  the  said 
list  and  register  of  voters. 

If  the  court  shall  decide  that  such  service  was  good  [61]  and  effectual,  the  name 
of  the  said  John  Barton  Balcomb  is  to  be  expunged  from  the  list  and  register  of 
freemen  entitled  to  vote  for  the  said  city. 

The  cases  of  twenty-two  other  voters,  similarly  circumstanced,  were  consolidated 
with  the  above. 

C.  Jones,  Serjt ,  for  the  appellant,  on  the  twelfth  day  of  Michaelmas  term  last, 
prayed  leave  to  deliver  his  paper-books  in  this  and  another  case  nunc  pro  tunc;  the 
only  excuse  suggested  for  the  non-delivery  in  due  time  being,  the  ignorance  of  the 
attorney  as  to  the  practice  of  the  court  under  this  new  jurisdiction.  The  application 
was  granted. 

C.  Jones,  Serjt.,  now  appeared  on  behalf  of  the  appellant.  The  question  is,  whether 
the  delivery  of  the  notice  of  objection  by  the  post,  at  the  house  of  the  voter  on  a 
Sunday,  renders  the  service  bad  (a)-.  The  6th  section  of  the  statute  29  Car.  2,  0.  7, 
provides  "that  no  person  or  persons  upon  the  Lord's  day  shall  serve  or  execute,  or 
cause  to  be  served  or  executed,  any  writ,  process,  warrant,  order,  judgment,  or  decree 
(except  in  cases  of  treason,  felony,  or  breach  of  the  peace),  but  that  the  service  of 
every  such  writ,  process,  &c.  shall  be  void  to  all  intents  and  purposes  whatsoever  ; 
and  the  person  or  persons  so  serving  or  executing  the  same  shall  be  as  liable  to  the 
suit  of  the  party  grieved,  and  to  answer  damages  to  him  for  doing  thereof,  as  if  lie  or 
they  had  done  the  same  without  any  writ,  process,  warrant,  order,  judgment,  or  decree 

(a)1  In  Bishop,  App.,  Cox,  Reap.,  an  appeal  from  a  decision  of  the  same  revising 

barrister,  upon  precisely  the  same   state   Of   facts  as  in  the   principal  case,  the  decision 
was  reversed,  on  the  same  ground. 

(o)2  The  case  does  not  expressly  find  that  the  notice  reached  the  voter's  bouse  on 
Sunday. 
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;it  all."  This  is  not  a  writ,  process,  or  other  judicial  proceeding.  If  the  voter  had 
abstained  from  opening  the  letter  till  the  Monday,  the  service  clearly  would  have  been 
unexceptionable.  [62]  [Cresswell,  J.  If  the  notice  is  in  the  nature  of  process,  the 
fact  of  the  recipient  not  looking  at  it  until  Monday  would  not  render  good  an  illegal 
and  void  service  on  Sunday.  You  must  contend  that  a  service  of  the  notice  on  Sunday 
is  good.]     Such  a  service  is  not  within  the  prohibition  of  the  statute. 

No  one  appeared  for  the  respondents.  But,  inasmuch  as  there  was  no  affidavit  of 
service  upon  them  of  the  notice  required  by  the  6  &  7  Vict.  c.  18,  s.  64(a),  the  court 
declined  to  pronounce  any  judgment. 

C.  Jones,  Serjt.,  having  on  a  subsequent  day  produced  the  requisite  affidavit, 

The  court  reversed  the  decision  of  the  revising  barrister. 

Decision  reversed  (b). 


[63]    Borough  of  Scarborough. 

John  Flounders,  Appellant,  Edward  Sedgfield  Donner,  Respondent. 

Jan.  15,  1846. 

[S.  C.  1  Lutw.  Reg.  Cas.  365;  Barr.  &  Arn.  588;  15  L.  J.  C.  P.  81  ;  10  Jur.  207. 
Dicta  confirmed,  Barlow  v.  Mwmford,  1866,  L.  R.  2  C.  P.  81.  Referred  to,  Jones 
v.  J<w,s.  1868,  L.  R.  4  C.  P.  425.  Discussed,  Bendle  v.  Watson,  1871,  L.  R. 
7  C.  P.  168.] 

Where  a  voter's  qualification  appears  in  the  list  to  consist  of  a  successive  occupation 
of  houses,  the  numbers  of  each,  if  each  has  a  number,  must  be  stated. — And,  semble, 
per  Erie,  J.,  that,  if  the  omission  of  the  number  be  supplied  to  the  revising  barrister 
pending  the  revision,  he  is  bound  to  amend  the  description,  under  the  6  &  7  Vict. 
c.  18,  s.  40. 

John  Flounders  claimed  to  be  inserted  in  the  list  of  voters  for  the  borough  of 
Scarborough,  in  respect  of  a  successive  occupation  of  houses.  A  list  of  claims  con- 
taining the  names  had  been  duly  published  by  the  overseers ;  and  in  that  list,  the 
name  and  description  of  John  Flounders,  and  of  the  situation  of  his  property,  was  as 
follows : — 


Christian  Xame  and 
Surname. 

Place  of  Abode. 

Nature  of 
Qualification. 

Street,  Lane,  &c,  where 

Property  situate,  and 

Number  of  the  House,  if 

any,  &c. 

Flounders,  John. 

15,   Aberdeen 
Walk. 

House. 

House. 

Queen  Street. 

15,  Aberdeen  Walk. 

The  above  description  is  an  exact  copy,  in  all  respects,  of  the  notice  of  claim  sent 
in  by  the  said  John  Flounders  to  the  overseers.    The  place  secondly  mentioned  as  the 


(a)  Which  enacts,  inter  alia,  that  "  no  appeal  shall  be  heard  by  the  court  in  any 
case  where  the  respondent  shall  not  appear,  unless  the  appellant  shall  prove  that  due 
notice  of  his  intention  to  prosecute  such  appeal,  was  given  or  sent  to  the  respondent 
ten  days  at  least  before  the  day  appointed  for  the  hearing  of  such  appeal :  provided 
always,  that,  if  it  shall  appear  to  the  court  that  there  has  not  been  reasonable  time  to 
give  or  send  such  notice  in  any  case,  it  shall  be  lawful  for  the  court  to  postpone  the 
hearing  of  the  appeal  in  such  case,  as  to  the  court  shall  seem  meet." 

(b)  In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange  for  5001., 
tried  before  Dallas,  C.  J.  at  Guildhall,  it  appeared  that  the  bill  was  dishonoured  at 
Liverpool  on  Friday,  and  that  no  notice  was  sent  by  the  plaintiff  to  the  defendant 
until  Monday.  It  was  contended  for  the  plaintiff,  and  ruled  by  the  learned  judge, 
that  inasmuch  as  the  notice,  if  put  into  the  Liverpool  post-office  on  the  Saturday 
would  have  reached  the  defendant  at  Bilston  on  the  Sunday,  the  plaintiff  was  not 
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situation  of  the  house,  namely,  15,  Aberdeen  Walk,  is  the  situation  of  the  house  which 
he  at  present  occupies  ;  and  the  streets  or  places  where  the  said  houses  arc  stated  to 
be  situated  are  well  known,  and  are  not  so  extensive  or  populous  but  that  any  occupier 
of  any  premises  in  them  may  lie  found,  by  reasonable  inquiries.  Both  the  houses 
constituting  the  qualification  are,  and  have  always  been,  numbered. 

The  claim  of  the  said  John  flounders  was  opposed,  on  the  ground  that  the 
number  of  the  first  house  was  [64]  not  inserted  in  the  list,  agreeably  to  the  form 
prescribed  by  the  6  it  7  Vict.  c.  18,  schedule  B,  No.  3,  nor  in  any  claim  sent  to  the 
overseers  by  him  agreeably  to  the  form  No.  6  of  the  same  statute  and  schedule. 

The  barrister  decided  that  the  said  John  Flounders  was  not  entitled  to  be  inserted 
in  the  list  of  voters  for  the  said  borough, — on  the  ground  that  the  statute  required 
that  the  number  of  each  house  constituting  the  qualification  should  have  been  contained 
in  the  column  describing  the  situation  of  the  property. 

If  the  court  shall  be  of  opinion  that  the  number  of  the  said  house  need  not  have 
been  mentioned  by  him  in  describing  the  situation  of  the  same,  in  the  notice  of  claim, 
then  the  name  of  the  said  John  Flounders  is  to  be  inserted  in  the  said  list  of  voters 
for  the  said  borough,  in  the  terms  of  his  said  notice,  but  not  otherwise. 

The  cases  of  seven  other  persons  similarly  circumstanced  are  consolidated  with  the 
above. 

Wharton  for  the  appellant.  The  decision  of  the  revising  barrister  was  wrong.  A 
party  is  not  to  lose  his  vote  by  reason  of  a  mere  inaccuracy  of  description,  where 
reasonable  means  are  given  to  test  the  reality  of  the  right.  The  40th,  75th,  and 
101st  sections  of  the  6  &  7  Vict.  e.  18,  are  addressed  to  the  case  of  such  defects.  The 
evidence  given  before  the  revising  barrister  is  not  to  be  scanned  too  rigorously,  nor 
afterwards  to  be  made  the  subject  of  discussion  here.  Under  sect.  40,  the  barrister 
has  power  to  amend,  whether  objection  be  made  or  not;  and  here  the  substantial 
objection  is,  that  the  premises  successively  occupied  by  the  claimant  are  not  sufficiently 
described  by  him  in  his  claim.  [Tindal,  C.  J.  Was  the  barrister  asked  to  amend  the 
description.']  lie  decides  that  tin'  number  of  the  houses  ought  to  have  been  stated. 
lie  seems  tn  have  thought  this,  if  a  misdescription  at  all,  one  which  the  act  gave  him 
no  [65]  power  to  amend,  [brie,.].  I  )o  you  contend  that  the  barrister's  decision  is 
wrong,  provided  he  had  power  to  amend?]  No.  His  finding  is,  that  the  description 
is,  in  effect,  sufficient.  [Tindal,  C.  J.  He  expressly  decides  that  the  voter  is  not 
entitled  to  lie  inserted  in  the  list,  on  the  ground  that  the  statute  requires  that  the 
number  of  each  house,  constituting  the  qualification,  should  be  contained  in  the 
column  describing  the  situation  of  the  property.  Cresswell,  J.  I  take  it  the  barrister 
meant  to  decide  that  it  was  necessary  to  state  the  number  of  the  houses  ;  and  that  he 
would  not  amend,  if  he  could.  Tindal,  C.  J.  I  think  you  may  throw  overboard  the 
40th,  75th,  and  101st  sections.]  The  description  of  the  qualification  in  the  overseer's 
list,  anil  that  in  the  claim  sent  in.  stand  upon  the  same  footing  ;  Darnel,  ■!/'/•■,  ' '" '" /'I iii, 
IS-  ,".  (7  M.  A;  G.  167,  8  Scott,  \.  R.  999).  The  fortieth  section  also,  puts  both  upon 
the  same  footing.  The  barrister  has,  in  effect,  found  that  the  description  of  the 
property  is  not  such  as  to  be  sufficient  for  the  purpose  of  identification.  In  Wood, 
App.,  The  Overseers  of  Wilhsden,  Beep,  (ante,  p.  15),  "The  Grove,  Neasdon,"  was  held 
a  sufficient  description  of  the  place  of  abode  of  the  votor,  though  it  appeared  that 
Xeasdon  was  not  a  street,  lane,  or  Other  like  place.  That  case  shews  that  the  forms 
arc  not  required  to  be  strictly  complied    with.      [Tindal,  ( '.  .1.      Here  the  barrister  has 

decided  that  the  claimant  was  not  entitled  to  be  inserted  in  the  li-i  of  voters;  and 

the  reason  he  gives   for  that    decision  is,  I  hat    the    number   of   each    house   constituting 

the  qualification  is  no!  staled.  |  That  is  not  conclusive.  In  Gadsby,  Amp.,  Warbwton, 
Reap.  (7  M.  &  (1.  18,  8  Scott,  X.   b.  7 7 r. j ,  Maule,  J.,  says :  "Although  the  revising 

barrister  has  found  that  the  description  of  the  objector  in  his  notice  waS  not  sullicieul, 
that  may  be  matter  of  law.       He  [66]  has,  however,  staled  fad,  I1..1.1  which  it   appears 

the  description  was  sufficient.  The  question,  whether  he  is  right,  is  therefore  regu- 
larly raised  for  our  decision."  In  lluiilM,  App.,  Oibbs,  Rt  r  (5  M  &  G.  81,  7  Scott, 
X.  K.  609)— the  first  case  in  which  it  was  determined  that  a  qualification  consisting 

bound  to  send  notice  either  on  the  Saturday  or  on  the  Sunday,  and  the  only  counsel 

for  the  defendant  who  then  could  be  heard  in  this  coiirl,  could  not  In'  prevailed  upon 
to  move  for  a  new  trial.  Vaughan,  Serjt.  and  Manning  wen-  ot  oounsel  With  the 
defendant. 

C.  P.  xui. — 28 
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of  the  occupation  of  several  premises  in  succession  must  be  described  according  to  the 
fact — no  objection  was  taken  to  the  absence  of  the  numbers  of  the  houses  :  and  the 
same  remark  applies  to  the  case  of  Daniel,  App.,  Camplin,  Resp.  (7  M.  &  G.  167, 
8  Scott,  N.  R.  999).  In  Hitchins,  App.,  Brown,  Resp.  (ante,  p.  25),  where  the  revising 
barrister  held  the  description  to  be  insufficient,  he  exercised  the  power  of  amendment 
given  to  him  by  sect.  40,  as  it  is  submitted  he  ought  to  have  done  here.  The  inaccuracy 
of  description,  at  all  events,  is  cured  by  the  provision  found  in  the  latter  part  of  sect. 
101,  "  that  no  misnomer  or  inaccurate  description  of  any  person,  place,  or  thing  named 
or  described  in  any  schedule  to  this  act  annexed,  or  in  any  list  or  register  of  voters, 
or  in  any  notice  required  by  this  act,  shall  in  anywise  prevent  or  abridge  the  operation 
of  this  act  with  respect  to  such  person,  place,  or  thing,  provided  that  such  person, 
place,  or  thing  shall  be  so  denominated  in  such  schedule,  list,  register,  or  notice,  as  to 
be  commonly  understood."  In  The  King  v.  Hull  (1  B.  &  C.  123 ;  2  Dowl.  &  Kyi.  '241  ; 
and  see  Hine  v.  Reynolds  (2  M.  &  G.  96),  Abbott,  C.  J.,  in  delivering  the  judgment  of 
the  court  of  King's  Bench,  says  :  "  The  meaning  of  particular  words  in  acts  of  parliament, 
as  well  as  in  other  instruments,  is  to  be  found  not  so  much  in  a  strict  etymological 
propriety  of  language,  nor  even  in  popular  use,  as  in  the  subject  or  occasion  on  which 
they  are  used,  and  the  object  that  is  intended  to  be  attained."  The  omission  nf  a 
number  cannot  be  put  higher  than  the  omission  of  a  name.  [67]  Cases  might  be 
suggested  in  which  no  additional  facility  would  be  given  by  the  insertion  of  a  number; 
for  instance,  there  may  be,  and  frequently  are,  several  houses  in  a  street  that  bear  the 
same  number. 

Bliss,  for  the  respondent.  The  fifteenth  section  of  the  6  &  7  Vict.  c.  18,  and  the 
form  in  schedule  (B.),  No.  8,  there  referred  to,  require  the  number  of  the  house  to  be 
stated,  if  there  be  any.  The  direction  is  positive,  and  raises  no  question  of  construc- 
tion. The  substance  of  the  argument  urged  on  the  part  of  the  appellant,  is,  that,  if 
the  description  of  the  property  is  not  strictly  in  compliance  with  the  form  given,  it  is, 
at  all  events,  to  the  like  effect ;  that  the  omission  of  the  number  is  aided  by  the  101st 
section  ;  and  that  a  party  using  reasonable  diligence,  could  not  have  been  misled.  The 
fifteenth  section,  however,  though  it  uses  the  words  "  to  the  like  effect,"  when  speaking 
of  the  notices  of  claim  to  be  served  on  the  overseers  or  town-clerk,  Nos.  6  and  7  in 
schedule  (B.),  omits  them  when  it  comes  to  speak  of  the  lists  Nos.  8  and  9.  This  is 
not  a  case  of  "misnomer  or  inaccurate  description:"  it  is  rather  a  misdescription. 
This,  it  is  to  be  observed,  is  the  case,  not  of  an  occupier,  but  of  one  who  has  ceased 
to  occupy  the  premises  as  to  which  the  objection  arises.  [Erie,  J.  If  the  number 
had  been  supplied,  the  barrister  ought  to  have  inserted  it.]  The  omission  was  not 
supplied  ;  and  therefore  the  question  of  amendment  cannot  arise.  In  Eckersley,  App., 
Barker,  Resp.  (7  M.  &  G.  76,  8  Scott,  N.  R.  899),  Tindal,  C.  J.,  assumes  that  the 
number,  if  there  be  one,  must  be  inserted.  He  says  :  "  The  fourth  section  of  the  6  .V  7 
Vict.  c.  18,  requires  the  notice  of  claim  to  be  delivered  or  sent  to  the  overseers,  according 
to  the  form  of  notice  set  forth  in  schedule  (A.),  and  numbered  2,  or  to  that  [68]  effect; 
and  the  form  No.  2  requires  the  'street,  lane,  or  other  like  place,  and  number  of  the 
house  (if  any),  where  the  property  is  situate,  or  name  of  the  property,  if  known  by 
any,  or  name  of  the  occupying  tenant,'  to  be  inserted  ;  and  we  think  the  word  'or,' 
in  this  form  is  disjunctive,  and  creates  three  different  descriptions,  and  that  it  is 
sufficient  if  the  qualification  is  brought  within  any  one  of  them  ;  namely,  either  the 
street,  or  lane,  and  number,  if  any  :  the  name  of  the  property,  if  any  ;  or  the  name 
of  the  occupying  tenant,  if  any."  Again,  in  Dewhurst,  App.,  Fit  him,  Resp.  (7  M.  &  G. 
182,  8  Scott,  N.  R.  1013),  an  argument  is  drawn  by  the  same  learned  judge,  from  the 
necessity  of  a  number  in  the  form  No.  3  of  schedule  (B.).  The  question  here,  is  not 
whether  the  premises  might  be  found  by  a  reasonable  exercise  of  diligence,  but  whether 
the  qualification  of  the  voter  is  properly  described. 

Wharton,  in  reply.  The  ground  of  the  decision  of  the  revising  banister  appears 
to  have  been  that  the  statute  and  schedule  absolutely  and  positively  required  the 
numbers  of  both  houses  to  be  given,  and  that  he  had  no  power  to  amend.  [Maule,  .1. 
The  ground  of  the  decision  is,  that  the  description  given  of  the  property  that  is 
supposed  to  constitute  the  qualification,  is  such  as  to  impose  an  undue  difficulty  of 
identification.] 

Tindal,  C.  J.  I  think  the  decision  of  the  revising  barrister  in  this  case  was  right. 
He  decided  that  the  claimant  was  not  entitled  to  be  inserted  in  the  list  of  voters,  upon 
the  ground  that  the  statute  required  that  the  number  of  each  house  constituting  the 
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qualification  should  be  contained  in  bhe  column  describing  the  situation  of  the  property. 

Ami  such  I  think  is  the  [69]  proper  construction  of  the  fifteenth  secti coupled 

with  the  form  given  in  the  schedule.  The  moment  this  court  determined  that  it  is 
not  sufficient,  where  the  qualification  consists  in  the  occupation  of  several  premises  in 
immediate  succession,  to  register  only  in  respect  of  the  premises  in  the  party's  occupa- 
tion at  the  time  of  making  out  the  list  of  voters,  hut  that  all  t  he  premises  the  occupation 
of  which  forms  the  qualification  must  lie  stated  (a),  the  law  must  apply  as  much  to  the 
one  occupation  as  to  the  other.  Probably,  indeed,  there  would  lie  a  greater  necessity 
lor  giving  the  number  of  the  former  residence  ;  for,  the  party's  present  place  of  abode 
would  be  more  easily  found  than  one  which  he  had  quitted.  1  think,  therefore,  the 
number  of  the  house  in  Queen  Street  should  have  been  given.  The  answer  attempted 
to  be  set  up,  is,  that  the  revising  barrister  has  stated  facts  from  which  the  court  must 
necessarily  assume  that  he  was  doubting  whether  he  had  power  to  amend,  and  that 
therefore  we  ought  to  supply  the  omission  :  and  the  40th  and  101st  sections  are  relied 
on.  I  take  this  part  of  the  fortieth  section  to  apply  only  to  a  case  where  the  barrister, 
not  being  satisfied  that  the  voter,  his  place  of  abode,  or  the  nature  or  description  of 
his  qualification  is  sufficiently  described  for  the  purpose  of  being  identified,  has 
expunged  the  name  from  the  list,  and  the  matter  so  omitted  or  insufficiently 
described  is  supplied  to  his  satisfaction  before  the  completion  of  the  revision  of 
the  list;  in  which  case  he  is  impowered  to  amend.  The  party,  therefore,  should 
have  given  the  necessary  evidence,  and  called  upon  the  revising  barrister  to  amend 
tin'  description.  As  far  as  the  statement  of  the  case  goes,  we  must  assume  that 
no  such  evidence  was  given,  or  none  that  was  satisfactory  ;  and  therefore  the  appel- 
lant is  not  now  [70]  in  a  situation  to  avail  himself  of  the  fortieth  section.  The  101st 
section  appears  bo  me  to  be  equally  far  removed  from  the  subject-matter  of  inquiry. 
That  section  enacts  that  "  no  misnomer  or  inaccurate  description  of  any  person,  place, 
or  thing  named  or  described  in  any  schedule  to  this  act  annexed,  or  in  any  list  or 
register  of  voters,  or  in  any  notice  required  by  this  act.  shall  in  anywise  prevent  or 
abridge  the  operation  of  this  act  with  respect  to  such  person,  place,  or  thing,  provided 
that  such  person,  place,  or  thing  shall  be  so  denominated  in  such  schedule,  register,  or 
notice,  as  to  be  commonly  understood."  We  cannot  predicate  thai  of  a  description 
like  this:  there  may  lie  BOO  houses  in  Queen  Street  :  how  can  we  say  which  of  the 
500  is  "commonly  understood  "  by  the  description  here  given?  Those  words  would 
rather  seem  to  apply  only  in  the  case  of  some  clumsy  description,  which,  though 
inaccurate,  sufficiently  pointed  to  the  house  or  other  thine  described.  The  real 
question  is,  whether  the  statute  requires  the  number  of  the  former  residence  to  be 
given  in  a  case  like  llik  I  think  it  does,  and  that  the  decision  must  therefore  be 
affirmed. 

M  lule,  -l.     I  also  am  of  opinion,  for  the  reasons  given  by  the  Lord  Chief  Justice, 

that  thi'  decision  of  the  revising  barrister  was  right. 

Ckksswki.i.,  .1.  I  am  of  the  same  opinion.  The  description  given  of  the  property, 
the  occupation  of  which  constituted  the  cpialiticat  ion  of  the  claimant  in  this  case,  was 
not  a  compliance  with  the  statute.  The  fortieth  section  enacts,  that,  "whenever 
the  Christian  name,  or  the  place  of  abode,  or  the  nature  of  the  qualification,  or  the 
local  or  Other  description  Ot   the  property  of  any  person  who  shall    be  included  in  any 

such  list,  and  the  name'  of  tl -cupying  tenant  thereof,  shall  be  w  holly  [71]  omitted, 

in  any  case  where  the  same  is  by  this  act  directed  to  be  specified  therein,  or  if  any 
person  whose  name  is  included   ill  .in %    BUCh    list,  or    his    place   of   abode,  Or   the    nature 

or  description  of  bis  qualification,  shall  in  the  judgment  of  the  revising  barrister  be 
insufficiently  described  for  t he  purpose  of  being  idenl ified,  such  banister  shall  expunge 
the  name  of  every  such  person  from  such  list,  unless  the  matter  or  matters  so  omitted 
or  insufficiently  described  be  supplied  to  the  satisfaction  of  such  barristei  before  be  shall 
have  completed  the  revision  of  such  list,  in  which  case  he  shall  then  and  there  insert  the 
same  in  such  list."  Now,  would  the  description  here  given  enable  any  person  to  identify 
the  house  in  Queen  Street  '  Certainly  not,  Then,  that  being  so,  the  barrister's  duty 
was  to  expunge  the  name  ot  the  rotei  From  the  list,  unless  the  matter  omitted  or 

insufficiently  described  was  supplied  to  bis  satisfaction.  There  IS  no  statement  in 
the  ease  that  any  attempt  was  made  to  Supply  the  omission.      ks  I"  the   101st  section 

I  entirely  concur  with  what  has  been  said  by  the  I I  Chiei  Justice.     To  be  iuffioient 

(a)  See  Bartktl,  /1pp.,  Oibl  .  /.'■  r..  5  M.  &  G.  81,  7  Scott,  N.  R,  609 
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the  description  must  be  such  as  to  be  commonly  understood.  But  then  you  must 
understand  all  that  is  required  by  the  statute  :  and,  if  the  statute  requires  the  numbers 
of  both  houses  to  be  given,  how  can  they  be  understood  from  the  statement  here? 

Erle,  J.  I  also  think  the  decision  of  the  revising  barrister  must  be  affirmed.  The 
number  of  the  house  is  omitted  in  a  case  in  which  there  was  a  number.  The  barrister 
clearly  was  right  in  expunging  the  name  if  he  thought  the  description  insufficient,  or 
if  it  was  wholly  omitted,  and  not  supplied  to  his  satisfaction  before  the  completion  of 
the  revision.  I  am  clearly  of  opinion,  that,  if  the  number  had  been  brought  to  the 
revising  barrister,  he  had  power  under  the  fortieth  section  to  [72]  insert  it,  and  was 
bound  to  insert  it.  And,  if  the  question  intended  to  be  raised  for  our  opinion  was, 
whether  or  not  he  had  such  power,  it  is  very  much  to  be  regretted  that  the  case 
does  not  properly  raise  it.  But,  assuming  that  the  number  was  not  supplied  to  the 
barrister's  satisfaction,  I  see  no  ground  for  finding  fault  with  his  decision. 

Decision  affirmed. 

Lancashire,  Southern  Division. 

Chatu.es  Edward  Rawlins,  Jin.,  Appellant;  The  Overseers  of  West 
Derby,  Respondents.    Jan.  15,  1846. 

[S.  C.  1  Lutw.  Reg.  Cas.  373  ;  Barr.  &  Am.  599  ;  15  L.  J.  C.  P.  70 ;  10  Jur.  268.] 

When  the  20th  of  July  falls  on  a  Sunday,  service  of  a  notice  of  claim  upon  an  overseer 
under  the  6  &  7  Vict.  c.  18,  s.  4,  by  leaving  it  at  his  place  of  abode  on  that  day,  is 
good  service. — Semble,  that,  where  the  respondent  appears,  he  is  precluded  from 
objecting  to  the  form  of  the  service  of  the  notice  of  appeal  required  by  ss.  62,  64. 

The  overseers  of  the  township  of  West  Derby,  in  the  southern  division  of  the 
county  of  Lancaster,  objected  to  the  names  of  George  Atkinson,  and  of  thirty-nine 
other  persons — whose  names  and  descriptions  were  set  forth  in  a  schedule  annexed 
to  the  case, — being  retained  on  the  list  of  claimants  to  vote  in  the  said  township. 

The  barrister  struck  out  the  names  of  the  said  claimants  from  the  said  list,  subject 
to  the  opinion  of  the  court  of  Common  Pleas  on  the  following  case  : — 

All  the  said  claims  were  delivered  at  the  dwelling-house  of  one  of  the  overseers  of 
the  said  township  of  West  Derby,  in  his  absence,  about  9  o'clock  of  the  evening  of 
Sunday,  the  20th  of  July  last.  The  overseers,  nevertheless,  published  such  claims  in 
the  list  of  claimants,  but  inserted  opposite  to  each  name  the  word  "objected";  and 
at  the  revision  of  the  said  list,  they  contended  that  such  service  of  the  said  claims 
respectively  was  insufficient  and  invalid,  having  been  made  [73]  on  a  Sunday,  and 
the  following  day  being  too  late  by  law  for  the  service  of  such  notices ;  and  that  such 
claimants  therefore  were  not  entitled  to  have  their  names  retained  on  the  said  list. 

The  barrister  allowed  the  objection,  and  consolidated  the  several  cases. 

Arnold,  for  the  respondents,  took  a  preliminary  objection — that  the  notice  of  the 
appellant's  intention  to  prosecute  the  appeal  had  not  been  given  or  sent  to  the  proper 
parties  ;  the  barrister  having,  under  the  6  &  7  Vict.  c.  18,  s.  43,  nominated  the  over- 
seers of  the  township  of  West  Derby  to  be  the  respondents,  and  the  notice  being 
headed  "  Edward  Rawlins,  appellant,  and  Thomas  Augustus  Granville  Dolling,  over- 
seer of  West  Derby,  respondent,"  and  served  upon  Dolling  only.  He  submitted, 
that,  though  a  notice  addressed  to  the  overseers  generally,  and  served  upon  one  of 
them,  might  be  sufficient,  the  notice  in  question  clearly  was  not  so,  for  non  constat 
that  Dolling  was  in  office  at  the  time  the  overseers  were  named  respondents.  [Maule,  J. 
Do  you  appear  1  ]  In  the  case  of  affidavits  informally  headed,  the  party  presenting 
the  objection  is  not  therefore  taken  to  appear.  [Maule,  J.  Does  that  apply  to  an 
affidavit  of  service  ?] 

Crompton,  contra,  submitted  that  taking  the  sixty-second  section  and  the  interpre- 
tation clause  (s.  101)  together,  the  notice  was  sufficient. 

Tindal,  C.  J.  If  the  respondents  appear,  there  is  no  necessity  for  proving  the 
service  of  the  notice  under  sect.  64.  If  they  do  not,  we  must  deal  with  the  case  as 
we  best  may  (a). 

[74]  Arnold  elected  to  appear. 

(a)  See  ( 'olvill,  App.,  Lewis,  Resp.,  ante,  p.  60, 
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Cromptou,  for  the  respondents.     By  the  6  &   7  Vict.  c.  1<S,  s.  i,  person.-,  desirous" 
of  having  their  names  inserted  in  the  register  for  the  eounty,  are  required  to  give 
notice  of  their  claims  to  the  overseers  "on  or  before  the  20th  of  July  "  in  every  year. 
The  question  is,  whether  words  are  to  be  inserted  in  the  act  that  the  legislature  has 
not  thought  fit  to  place  there,  viz.  "unless  such  day  shall  be  Sunday."     Wherever  it 
has  been  intended  to  except  Sunday  in  the  act,  it  is  done  by  apt  and  express  words,  as, 
amongst  other  instances,  in  sections  5,  8,  1:2,  L8,  20.     It  would  be  strange  indeed  if 
the  legislature  had  intended  to  except  Sunday  for  such  a  purpose  as  this,  seeing  that  the 
overseers  are  required  (s.  23)  to  publish  these  lists  on  the  church  doors.     [Tindal,  C.  J. 
That  is  because  it  is  supposed  to  be  a  common  centre.]     At  common  law,  all  acts 
except  those  of  a  judicial  nature,  might  be  done  on  a  Sunday.     In  Mackalhfs  case 
(9  Co.  Rep.  66  b.),  it  is  said  that  "no  judicial  act  ought  to  be  done  on  that  day,  but 
ministerial  acts  may  be  lawfully  executed  on  the  Sunday  :   for,  otherwise,  peradventure, 
they  can  never  be  executed.     Before  the  Reformation,  fairs  and  markets  were  commonly 
held  on  Sunday:  and  their  legality  seems  to  have  been  recognized  after  the  Reforma 
tion  ;  for,  in  Oomyns  v.  Boyer  (Cro.  Eliz.  485),  it  was  held  that  "a  fair  holden  upon 
the  Sunday  is  well  enough,  although  by  the  statute  (c)  there  is  a  penalty  inflicted 
upon   the    party    that  sells   upon   that   day:    but   it  makes  it  not  to  be   void "  (</). 
[Tindal,  C.  J.     A  re-entry  for  [75]  condition   broken  on  a  Sunday  is  good.]     So  also 
is  a  demand  of  possession  on  that  day  (Selw.  N.  P.  p.  712).      This  is  clearly  not  an 
exercise  of  the  party's  ordinary  calling,  within  the  first  section  of  the  29  Car.  2,  c.  7  ; 
nor  is  it  the  service  of  any  "writ,   process,  warrant,  order,  judgment,  or  decree," 
within  the  sixth  section.     Even  a  contract,  per  se,  is  not  necessarily  void,  if  made  on 
a  Sunday.     In   The  King  v.    WhUmash  (7  B.  &  C.   596;  1    M.   &  R   452:  and  see 
Somdimam  v.  Bridge,  ib,  457,  n.),  a  contract  of  hiring  made  on  a  Sunday  between  a 
farmer  and  a  labourer  was  held  not  to  be  within  the  statute  of  Charles.     So,  in  Begbu 
v.  Levi  (1  Cr.  iV  J.  180),  a  bill  of  exchange  drawn   on  a  Sunday   was   held   not    to  be 
avoided  by  that  statute.     So,  in  Peak  v.  Dicken  (1  Cr.  M.  &  R.  422),  an  agreement 
entered  into  by  attorney  for  the  settlement  of  hi.s  client's  affiairs,  on  a  Sunday,  was 
held  good.     A  sale  of  goods  on  a  Sunday,  not  made  in  exercise  of  the  vendor's  ordinary 
calling,  as,  for  instance,  the  sale  of  a   horse   by  a  banker,  is   not    within  the  statute: 
Drwyv.  Defcmtame   (1    Taunt,   131).      In    Ahuisuit    \.    l'.tmJJniul;  (Carth.   "><H,  S.  ('.  per 
nom.  Allen  v.  Brookbank,  2  Salk.  625  ;  Anonymous,  5  .Mod.    150),  service  of  a  citation, 
by  fixing  it  on  the  church  door,  on  a  Sunday,  was  held   to   be  good.      And  in  Bedoe  \. 
Alpe  (W.  Jones,  156),  it  was  held  to  be  no  ground  of  error  that  an  information  was 
alleged  to  have  been  exhibited  on  a  Sunday.     In  Comberbach  (page  462)  it  is  said 
('.)  Will.  3,  ut  videtur),  that  "  the  delivery  of  a  declaration  in  ejectment  upon  a  Sunday 
is  good,   per  curiam  (/).      It  was  likewise  said,  that    to   have  an  attachment    for   non- 
performance of  an  award,  there  must  be  personal  service,  which,  if  it  be  on  a  [76] 
Sunday,  though  it  is  not  good  to  have  an  attachment   for  nonpayment  on  that  clay, 
yet  it  is  for  refusal  on  any  other."    [Manic,  J.     The  award  being  retained,  the  party 
has  notice  of  it  on  the  Monday.     Here,  you  cannot  avail  yourself  of  thai,  because  the 
Sunday  was  the  last  day.  |     There  was  nothing  to  be  done  by  the  overseers  on  the 
Sunday.     In  Walgrave  v.   Taylor  (I    Lord   Raym.  705),  Lord   Holt,  C.  J.  seemed  to 
think  the  delivery  of  a  declaration  on  a  Sunday  bad,  because  the  29  Car.  2,  o.  7,  s.  6j 
intended  to  restrain  all  legal  proceedings   on   thai    day.      But    PowyS  and   Gould,  JJ., 

bold  otherwise,  because  such  delivery  was  quasi  i fcice,  and  b    s  letter,  and  not  a 

process.  [Cresswell,  J.  In  Roberts  v.  Monkhouse  (8  Bast,  ~>|7),  service  of  a  notice  ot 
plea  on  a  Sunday  was  held  bad,  and  in  Hughes  \.  Bvdd  (8  Dowl.  P.  C.  315),  Bervice 
on  Sunday  of  a  not  ice  to  produce  was  also  held  void.  Manic,  J.  Service  of  a  subpoena 
duces  tecum  on  a  Sum  lay  would  be  a  void  service.     That  is  very  muoh  like  this  ■ 

(c)  27  II.  6,  c.  5,  which  enacts  that    "all  manner  of  fairs  and  markets  on  the 
principal  feasts,  and  Sundays  and  Good  Friday,  shall  clearly  cease  from  all  shewn: 
any  goods  or  merchandise  (necessary  victual  only  excepted),  upon  pain  of  forfeiture 

of  all  the  goods  aforesaid  so  shewed,  &C.,  the  four  Sundays  in  harvest  except." 

(</)  The  exception  of  the  four  Sundays  in  harvest  is  the  reservation  of  an  old,  nol 
the  creation  of  a  new,  right. 

(/)  Such  a  service  was  held  to  be  void  within  the  29  Car.  2,  c.  7.  s,  •■.  in  Dot  d. 
Warren  v.  Roe,  8  D.  &  \i.  342.  And  see  Da  \.  Roe,  5  B.  &  C.  764,  S.  0.  nom. 
Qoodtitle,  d.  Mortimer  v.  Notitle,  2  D.  &  R.  232;  Da  v.  Roe,  8  D.  &  K.  592. 
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A  subpoena  duces  tecum  is  in  the  nature  of  process,  and  therefore  within  the  letter 
of  the  act.  The  question  whether  a  service  on  Sunday  of  a  notice  of  appeal  was  good, 
was  raised  in  The  Queen  v.  The  Justices  of  Middlesex  (12  Law  J.,  N.  S.,  M.  C.  59),  but 
the  court  gave  no  opinion  upon  it. 

Arnold,  for  the  respondents.  The  decision  of  the  revising  barrister  was  right. 
The  question  here  is,  whether  the  service  of  the  notices  of  claim  was  effected  within 
the  time  required  by  the  act  of  parliament.  By  the  fourth  section  of  the  6  &  7  Vict 
c.  18,  the  notice  of  claim  must  lie  delivered  to  the  overseers  on  or  before  the  20th  of 
July.  It  is  not  necessary  to  contend  that  a  service  on  Sunday  is  absolutely  void, 
either  at  common  law  or  by  the  statute  29  Car.  2,  c.  7  ;  for,  it  may  be  [77]  conceded 
that  it  is  neither  a  work  of  the  ordinary  calling  of  the  party,  so  as  to  be  affected  by 
section  1,  nor  a  writ,  process,  Ac,  within  sect.  6.  It  may  also  lie  conceded,  that,  if 
Sunday  had  been  the  19th,  a  service  on  that  day  might  have  operated  as  a  good 
service  on  the  Monday.  But,  the  20th  of  July  being  the  last  day  on  which  the 
notice  could,  by  law,  lie  served,  and  that  day  being  Sunday,  the  question  is,  whether 
a  service  on  Sunday  was  in  time.  The  receipt  of  these  notices  was  a  matter  which 
the  overseer  was  not  bound  to  attend  to  on  a  Sum  lay  ;  he  was  uot  bound  to  open  the 
letters  until  Monday,  and  then  the  notice  would  have  been  too  late.  The  101st 
section  authorizes  a  service  of  these  notices  by  leaving  them  at  the  place  of  business 
of  the  overseer ;  could  it  be  contended  for  a  moment,  that  a  service  at  the  place  of 
business  on  a  Sunday,  the  overseer  being  absent,  would,  under  the  circumstances,  lie 
sufficient,  seeing  that  it  could  not  come  to  the  hands  of  the  overseer  until  the  following 
day  !  There  is  some  parity  of  reasoning  between  this  case  and  the  case  of  a  notice  of 
dishonor  of  a  bill  of  exchange  ;  the  ground  of  that  rule  being,  that  a  party  is  not 
bound  to  attend  to  any  matter  of  business  on  a  Sunday:  Byles  on  Bills  (p.  184); 
Wright  v.  Shawcross  (2  IS.  &  Aid.  501,  n.).  So,  as  to  the  days  of  grace,  if  the  last  of 
the  three  happens  to  be  Sunday,  the  payment  must  be  made  on  Saturday — for  the 
same  reason,  viz.  that  no  man  is  bound  to  attend  to  his  ordinary  calling  on  the  Lord's 
day  (Byles  on  Bills,  133).  [Cresswell,  J.  That  is  regulated  by  the  law  merchant, 
which  engrafts  upon  the  days  of  grace,  the  condition  that  the  last  shall  not  be 
Sunday.  Maule,  J.  Here  we  have  a  positive  law,  that  a  certain  act  shall  lie  done  on 
or  before  the  20th  of  July  ;  and  there  is  no  exception.  According  to  your  argument, 
the  party  for  whose  benefit  the  number  of  [78]  days  is  given,  loses  the  Sunday,  if  it 
happens  to  be  the  last.]  Some  analogy  may  also  be  drawn  from  the  rule  of  Hilary 
term,  2  W.  4,  r.  8,  which  directs,  "that,  in  all  cases  in  which  any  particular  number 
of  days,  uot  expressed  to  be  clear  days,  is  prescribed  by  the  rules  or  practice  of  the 
courts  :  the  same  shall  lie  reckoned  exclusively  of  the  first  day,  and  inclusively  of  the 
last  day,  unless  the.  last  day  shall  happen  to  fall  on  a  Sunday,  Christmas  Day,  Good 
Friday,  or  a  day  appointed  for  a  public  fast  or  thanksgiving,  in  which  case,  the  time 
shall  be  reckoned  exclusively  of  that  day  also."  According  to  the  old  practice, 
Sunday  was  invariably  excluded  from  the  computation,  if  the  last  day  ;  for  instance, 
in  rules  to  plead  (Tidd's  Practice,  9th  edit.  p.  174),  rules  to  reply  (Tidd,  676),  notices 
of  inquiry  (Tidd,  577),  and  the  like.  [Cresswell  .1.  Lord  Kenyon  and  Lord  Ellen- 
borough  held  notices  of  inquiry  to  lie  in  the  nature  of  process  (</).]  A  notice  of 
executing  a  writ  of  inquiry  clearly  is  not  a  writ  or  process  within  the  29  Car.  2,  c.  7, 
s.  6.  The  instances  in  the  statute  6  &  7  Vict.  c.  18  of  Sunday  being  expressly 
excepted,  afford  little  support  to  the  argument  urged  on  the  part  of  the  appellant  ; 
the  exception,  in  each  case,  seems  to  have  been  introduced  ex  abundanti  cautela. 

Crompton  was  not  called  upon  to  reply. 

TiNtivi.,  C.  J.  It  appears  to  me  that  this  case  may  be  determined  by  reference  to 
the  very  plain  language  of  the  fourth  section  of  the  act.  That  section  directs  that  all 
persons  who  shall  be  desirous  to  have  their  names  in-[79]serted  in  the  register,  "shall, 
on  or  before  the  20th  day  of  July,  deliver  or  send  to  the  overseers  a  notice  signed  by 
him,  of  his  claim,  according  to  the  form  of  notice  set  forth  in  that  behalf  in  the  form 
numbered  2,  schedule  (A.),  or  to  the  like  effect."  The  statute,  therefore,  in  plain 
terms,  gives  the  party  power  to  send  in  a  claim  at  any  time  on  or  before  the  20th  of 
July.     The  argument  urged  on  the  part  of  the  respondent,  is,  that  that  direction  is 

((/)  In  Roberts  v.  Morikhouse,  $  East,  547,  Lord  Ellenborough  says, — "  All  notices 
on  which  rules  are  made,  are  process  in  respect  to  the  subject-matter ;  not  indeed 
process  with  respect  to  the  writ,  but  process  iu  respect  to  the  rule." 
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not  obligatory  in  all  cases ;  but  that,  when  the  20th  of  July  happens  to  he  a  Sunday, 
the  day  is  to  he  excepted.  The  language  being  so  plain,  we  must  take  the  Act  as  we 
Bnd  it,  unless  there  he  some  equal  power  requiring  us  to  engraft  upon  it  the  proposed 
exception;  especially  as  we  see,  that,  where  the  legislature  have  intended  to  except 
Sunday,  they  have  done  so  in  express  terms.  As  to  the  statute  29  Car.  2,  e.  7,  this 
clearly  is  not  a  matter  within  the  prohibitory  part  of  that  act,  the  first  provision  of 
which  applies  to  things  done  by  persons  in  the  exercise  of  their  ordinary  callings,  and 
the  second  to  the  service  of  writs  or  process  of  a  judicial  character,  within  neither  of 
which  can  the  present  case  be  classed.  Many  things  at  common  law  were  feasible 
and  were  held  valid  if  done  on  a  Sunday  :  an  entry  for  condition  broken,  or  to 
preserve  an  estate,  was  equally  valid  whether  made  on  a  Sunday  or  on  any  other  day  ; 
so,  a  demand  of  possession,  to  support  an  ejectment,  might  well  be  made  on  that  day  ; 
and  all  contracts,  not  made  in  the  ordinary  callings  of  the  parties,  are  still  valid 
though  made  on  Sunday.  I  see  no  reason,  therefore,  why  a  notice  of  this  sort  may 
not  be  served  on  a  Sunday.  To  make  the  argument  drawn  from  the  notice  of  dis- 
honour of  a  hill  of  exchange  at  all  favour  the  construction  put  forward  on  the  part  of 
the  respondent,  it  must  he  contended  that  the  notice  would  he  void  if  forwarded  on 
a  Sunday,  which  is  not  the  ease,  [80]  although  no  doubt  the  party  receiving  a  notice 
of  dishonour  on  a  Sunday  might  abstain  from  opening  it  until  the  following  morning. 
I  think,  for  these  reasons,  that  the  decision  of  the  barrister  is  wrong,  and  must  be 
reversed. 

Madle,  J.  1  am  of  the  same  opinion.  The  act  requires  the  notice  of  claim  to  be 
given  or  sent  to  the  overseers  on  or  before  the  20th  of  July.  If  that  lie  done,  the 
i  i\ii  seers  are  enabled  to  perform  the  duty  imposed  upon  them  by  sect.  5,  of  preparing 
lists  of  claimants  before  the  last  day  of  the  month  ;  the  object  of  sect.  4,  being  to  give 
them  for  that  purpose  all  the  interval  between  the  20th  and  the  31st  of  .Inly.  They 
have  had  all  that  time  here.  If  the  20th  of  July  hail  not  been  Sunday,  there  is  no 
doubt  the  claimant  might  have  sent  in  his  claim  at  any  time  on  that  day  :  and  1  must 
confess  1  find  nothing  in  the  aei  to  deprive  him  of  that  right  because  the  20th  of  July 
happened  to  fall  on  a  Sunday.  I  do  not  think  we  ought  to  seek  any  other  meaning 
than  the  words  naturally  bear,  seeing  that  they  are  so  clear  and  unequivocal.  It  may 
be  conceded,  that,  if  they  comprehended  something  contra  bonus  mores,  or  against  the 
common  law,  an  exception  might  be  implied.  A  party  is  not  to  commit  a  breach  of 
the  law  of  the  land  because  he  is  required  to  do  a  certain  act  within  a  given  time. 
Bui  I  know  of  no  law  that  prevents  these  notices  from  being  served  on  a  Sunday. 
Certain  things  are  by  statute  declared  void  if  done  on  a  Sunday  :  but  prima  facie  any 
act  may  be  done  on  that  day.  In  the  case  of  bills  of  exchange,  the  custom  of  merchants 
has  engrafted  upon  it  the  exception  of  Sunday  from  the  days  of  grace,  and  a  party  is 
not  called  upon  to  take  a  notice  of  dishonour  on  that  day.  In  the  reign  of  Charles 
I  he  Second  an  act  of  parliament  passed  providing  that  certain  things  that  formerly 
might  have  [81]  been  done  on  Sunday,  should  no  longer  be  done  OH  thai  day;  all 
other  things  being  left  to  the  freedom  of  the  common  law.  There  is  therefore  HO 
ground  for  saying  that  the  notices  in  question  were  not  properly  delivered.  It  may 
be  remembered  thai   we  have  already  decided  thai  a  delivery  by  post   maybe  made 

on  a  Sunda}  (a).  The  postmaster  is,  by  law,  required  to  deliver  letters  on  that  day. 
For  these  reasons,  I  am  of  opinion  thai  the  decision  of  the  revising  barrister  was 
wrong,  and  ought  to  be  reversed. 

Cresswell,  J.  I  am  entirely  of  the  Bame  opinion.  The  Btatute  provides  that  the 
notices  of  claim  shall  be  delivered  "on  or  before  the  20th  of  July."  Upon  thai 
provision  we  are  invited  to  engraft  an  excepti inless  thai  day  shall  happen  to  be 

Sunday.  How  are  we  to  follow  t  hat  out'  l!y  saying,  that,  in  thai  event,  the  last 
day  shall  be  the  19th  I  Or  by  extending  it  to  the  21a1  '  How  can  we  say  what  the 
legislature  would  have  done  i /-) !  I  agree  with  the  Lord  Chief  Justice  and  my  brother 
Maule,  that  there  is  no  reason  for  departing  from  the  plain  words  of  the  statute. 

(a)  Colvill,  -I/1/'.,  Lewis,  Resp.  ante,  p.  60. 

(//)  In  general,  w  here  one  branch  of  an  alternative  condition  become  impossible, 
the  other  branch  stands  as  ii  the  former  had  not   ''ecu  mentioned,     [f  the  statute  oi 

29   Car.  2,0.  7,  S.   6,    had    prohibited    the    -erv  i( !    notices   as  well    as    the    service   or 

execution   of  "  writs,  process,   warrant    orders,  judgment  I,  or   decrees    upon    the    Lord's 

day,"  the  words  "on  or  before  the  20th  of  July''  in  the  reform  ao<  would  probably 
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Erle,  J.  I  am  of  the  same  opinion.  We  should  be  disregarding  the  plain  and 
express  words  of  the  statute,  if  we  held  that  the  delivery  of  these  notices  on  a  Sunday, 
is  not  valid.  Such  delivery  is  no  violation  of  [82]  any  known  rule  of  law.  The  over- 
seer who  receives  the  notice  is  not  called  upon  to  perform  any  duty  that  can  interfere 
with  the  most  scrupulous  observance  of  the  Lord's  day. 

Decision  reversed  (a). 


Southern  Division  of  Cheshire. 

Samuel  Hickton,  Appellant,  Daniel  Antrobus,  Respondent.     Jan.  19,  1846. 

[S.  C.  1  Lutw.  Reg.  Cas.  363.] 

Sending  a  notice  of  objection  to  the  party  objected  to  by  the  post,  pursuant  to  the 
directions  of  the  6  &  7  Vict.  c.  18,  s.  100,  is  a  sufficient  substitute  for  giving  the 
notice  to  the  party,  or  leaving  it  at  his  place  of  abode,  as  required  by  section  7. — 
Where,  therefore,  a  notice  was  posted,  under  s.  100,  in  sufficient  time  to  have 
reached  the  party  according  to  the  ordinary  course  of  post,  on  the  25th  of  August : 
Held,  that  such  service  was  sufficient  to  call  upon  the  party  to  prove  his  qualifica- 
tion, notwithstanding  that  the  actual  delivery  was  accidentally  delayed  until  the 
27th. — And  held,  that  the  provisions  of  s.  100,  are  equally  applicable  to  notices  to 
overseers,  directed,  as  provided  by  s.  101,  to  their  usual  places  of  abode. 

Samuel  Hickton,  of  Rood  Lane,  Congleton,  a  person  on  the  register  for  the 
southern  division  of  the  county  of  Chester,  objected  to  the  name  of  Daniel  Antrobus, 
as  not  entitled  to  be  inserted  in  the  list  of  voters  for  the  said  division. 

The  facts  of  the  case  were  as  follow  : — Duplicate  notices  of  objection,  stamped  at 
the  Manchester  post-office  on  the  24th  of  August,  one  directed  to  the  party  objected 
to,  and  the  other  to  the  overseers  of  the  township  of  Congleton,  were  produced,  and 
duly  proved  before  the  barrister.  These  notices  of  objection  would,  in  the  ordinary 
course  of  post,  be  delivered  at  the  place  of  abode  as  described  in  the  said  list,  and  also 
to  the  overseers  of  Congleton,  on  the  25th  of  August.  The  notices  themselves  were 
produced  on  behalf  of  Daniel  [83]  Antrobus,  and  bore  the  Congleton  post-mark  of 
August  26th,  and  were  not  delivered  to  the  overseers,  or  at  the  place  of  abode  of  the 
person  objected  to,  until  that  day.  Upon  inquiry  into  the  cause  of  the  detention,  it 
appeared  that  so  many  notices  of  objection  had  been  posted  at  the  Manchester  post- 
office  on  that  and  the  two  preceding  days,  that  the  postmaster  was  unable  to  transmit 
the  notices  in  time.  He  alleged  the  sudden  and  enormous  influx  of  letters  as  a  reason 
for  the  detention. 

It  was  contended  on  the  part  of  Samuel  Hickton,  that  the  objector  had  complied 
with  the  provisions  of  the  act  6  &  7  Vict.  c.  18,  which  enacts,  sect.  100,  "that  the 
production  by  the  party  who  posted  such  notice,  of  such  stamped  duplicate,  shall  be 
evidence  of  the  notice  having  been  given  to  the  person,  at  the  place  mentioned  in  such 
duplicate,  on  the  day  on  which  such  notice  would,  in  the  ordinary  course  of  post,  have 
been  delivered  to  such  person." 

On  the  part  of  Daniel  Antrobus  it  was  submitted  that  this  was  only  a  mode  of 
proof,  and  not  conclusive. 

The  barrister  held,  that  the  stamped  duplicates  were  not  conclusive  evidence  of 
the  notices  of  objection  being  delivered  in  time ;  and  that  (there  being  no  pretence  of 
any  fraudulent  or  wilful  detention)  the  notices  of  objection  were  delivered  too  late. 
He  therefore  retained  the  name  of  the  voter  on  the  list. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  circumstances 
mentioned  in  the  above  statement,  the  name  of  the  said  Daniel  Antrobus  was  rightly 
retained  on  the  said  list  of  voters  for  the  said  southern  division  of  the  county  of 
Chester.  If  the  court  shall  be  of  that  opinion,  the  register  is  to  stand  without  amend- 
ment.    If  the  court  shall  be  of  a  contrary  opinion,  then  the  register  is  to  be  amended 

have  been  read — on  or  before  the  20th  of  July  in  those  years  in  which  the  20th  of 
July  shall  not  fall  on  a  Sunday,  and  before  the  20th  of  July  when  that  day  shall  fall 
on  a  Sunday. 

(<()  And  see  Com.  Dig.  Temps.  (B.  3);  20  Vin.  Abr.  Sunday,  Gl. 
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by  expunging  there-[84]-from,  from  the  list  of  voters  for  the  township  of  Congleton, 

the  name  of  the  said  Daniel  Antrobus. 

Cockburn  (with  whom  was  Kinglake,  Serjt.)  appeared  for  the  appellant.     Bui 
Welsby,  for  the  respondent,  admitted  that   he  could  not  distinguish  the  presenl 

case  from  that  (if  Bishop,  App.,  Helps,  Resp.  (ante,  p.  1">).  and  that  therefore  the  decision 

of  the  revising  barrister  must  be  reversed. 
Per  curiam.     Decision  reversed  (//). 

Lancashire,  Southern  Division. 

Frazeb  William  IIoyland,  Appellant,  Henry  Bremner,  Respondent.     Jan.  lit,  1846. 

[S.  G.  1  Lutw.  Reg.  Cas.  381  ;  Barr.  &  Arn.  (ill  :   15  L.  J.  0.  P.  133  ;   LO  Jur.  36.] 

A  conveyance  from  one  vendor  to  several  persons,  who  purchase  with  the  intention  of 
obtaining  and  multiplying  votes  hy  splitting  and  dividing  the  interest,  the  vendor 
not  being  cognizant  of  such  purpose,  is  valid.  Nor  is  such  conveyance  brought 
within  the  7  &  8  W.  3,  c.  25,  s.  7,  by  the  mere  knowledge,  on  the  part  of  the 
vendor's  solicitor  or  agent,  of  the  object  of  the  purchasers. 

Frazer  William  IIoyland,  and  seventeen  other  persons  whose  names  appear  in  the 
first  schedule  annexed  to  this  case,  were  objected  to  as  not  being  entitled  to  have  their 
names  retained  in  the  list  of  claimants  for  the  township  of  Newton,  in  the  southern 
division  of  the  county  of  Lancaster,  in  respect  of  their  several  qualifications  mentioned 
in  such  list. 

The  barrister  struck  out  the  names  of  all  the  said  [85]  claimants  from  the  said  list, 
subject  to  the  opinion  of  the  court  of  Common  Pleas  on  the  following  ease  : 

It  appeared  in  evidence,  that,  some  time  during  the  latter  pari  of  the  year  L844, 
one  Charles  Duffield,  a  house-agent  in  .Manchester,  was  employed  by  the  claimants, — 
who  were  all  members  or  supporters  of  a  certain  political  association  called  the  Anti- 
monopoly  Association, — to  procure  for  them  qualifications  to  vote  for  members  of 
parliament  For  South  Lancashire.  Accordingly,  I  >uttield,  in  the  month  of  January 
last,  applied  to  one  Worthington,  a  solicitor  in  Manchester,  who  was  known  by 
Duffield  to  have  property  on  sale  which  would  confer  qualifications  to  vote  for  the 
division  of  South  Lancashire,  to  purchase  such  ipiali  Meat  ions  for  IIoyland  and  the  other 
claimants.  lie  agreed  with  Duffield  to  sell  certain  freehold  land  and  houses  in  the 
town-hip  of  Newton,  the  properly  of  one  Whit  laker,  who  had  employed  Worthington 
to  dispose  of  this  and  other  real  estate.  Xo  contract  in  writing  as  to  the  purchase 
was  entered  into  between  any  of  the  purchasers,  or  Duffield  as  their  agent,  and 
Whittaker.  Duffield,  as  agent  for  the  purchasers,  employed  Worthington  to  draw  the 
conveyance  on  their  behalf ;  and  they  did  not  personally  consult  him  (Worthington) 
relative  to  the  purchase.  Different  portions  of  the  above  freehold  premises  were 
conveyed  to  the  claimants,  in  fee,  by  several  separate  deeds,  in  all  nine ;  such  claimants. 

where  more  than  one  purchaser  was  included  in  the  conveyance,  taking  their  respect  ive 

shares  as  tenants  in  common.     All  il veyances  were  duly  executed  before  the 

31st  of  January  last  ;  and  the  purchase  money  for  each  was  handed  over  to  Worthington, 
al  the  time  of  execution,  by  Duffield,  who  had  previously  received  it  from  the  purchasers. 
The  price  given  in  respect  of  each  purchase  appeared  to  be  the  fair  marketable  value 
of  the  property  bought.     The  claimants  have  each  received  [86]  the  rent-  ol  their 

respective  portions  or  shares,  which  are  of  a  sufficient   value  to  confer  a  vote. 

It  did  not  appear  thai  Whittaker  knew  of  the  objeol  which  the  claimants  Mad  in 
v  lew  In  making  t  heir  purchase-. 

The  barrister  was  of  opinion  thai  the  object  of  the  claimants  was  to  acquire  for 
themselves  votes,  for  the  purpose  of  multiplying  voice-  for  the  elei  tion  of  members  ol 

parliament  for  the  southern  division  of  Lancashire,  and  for  that    pur] to    plil   and 

divide  their  interest  in  the  houses  ami  land  bo  purchased  by  them.  And  he  was 
further  of  opinion  that  such  object  was  known,  and  acquiesced  in,  by  the  vendor's 
solicitor  before  the  execution  of  the  several  conveyance  above  referred  to.     He  there 

forethought  all  such  conveyances  void  for  the  pur| ol  conferring  such  vol 

aforesaid,  under  the  7  .V  8  W.  ."..  c.  25. 

</.)  Sec  Bayley,  .lj'/'-,  v.  77c  Out 
C.  P.  xm.— 28 
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Ill  the  first  schedule  above  referred  to,  the  names,  places  of  abode,  &c,  of  the 
several  persons  objected  to,  were  stated  in  the  following  form  : — 

Township  of  Newton. 


Christian  Name  and 
Surname  of  each. 

Place  ot  Abode. 

Nature  of 
Qualification. 



Street,  Lane,  Ac,  in  this 

Township  where  Property 

situate,  &c. 

Hoyland,  Frazer 
William 

Western  Park, 
Moss     Side, 
near     Man- 
chester. 

Undi  vi  ded 
share  of  f  ree- 
h  o 1 d  land 
and  dwell- 
ing-houses. 

Droylsden  Road. 

The  appeal  in  the  above  cases  was,  by  consent  of  ihe  parties,  consolidated  with 
that  of  twenty-five  other  persons  named  in  the  schedule  hereinafter  contained,  whose 
names  the  barrister  had  struck  out  of  the  list  of  claimants  in  the  township  of  Liverpool, 
the  facts  being  similar  with  those  above  stated,  except  that,  as  to  the  claimants  in  the 
township  of  Liverpool,  there  were  contracts  in  [87]  writing  entered  into  between  the 
vendors  and  purchasers,  and  at  the  time  of  signing  such  contracts  the  vendor's  solicitor 
\\as  not  privy  to  the  objects  which  the  claimants  had  in  view  in  making  the  purchase, 
although  he  was  privy  to  such  objects  before  the  execution  of  the  respective 
purchase-deeds. 

Township  of  Liverpool. 


inn  Name  and 
Surname  of  each. 

Place  of  Ab  ide, 

Nature  of 
Qualification. 

Freehold 

houses. 

Do.(f<) 

Street,  fie.,  in  this  Town- 
ship where  Property 
situate,  &q. 

Bay  liffe,  William. 

Branker,      John 
Houghton. 

Princes  Street, 
Woodside, 
1  Iheshire. 
Field      House, 
Wavertree, 
near  Liver- 
pool. 

Lowther  Street,  G.  D. 
and  S.  J.  tenants. 

Do.(a) 

Cockburn  (with  whom  was  Kinglake,  Serjt.),  for  the  appellant.  This  case  is  not 
distinguishable  from  Marshall,  App.,  Boicn,  Ilcsp.  (7  M.  &  G.  188,  and  Addenda  to 
7  M.  &  G.  p.  1068  ;  8  Scott,  N.  R.  889).  There,  A.  having  contracted  for  the  purchase 
of  B.'s  house  for  a  valuable  consideration,  sold  it  to  C,  D.,  E.,  F.,  G.,  and  H.  in  equal 
shares,  and  caused  a  conveyance  to  be  executed  from  B.  to  the  sub-vendees,  as  tenants 
in  common.  A.  was  not  stated  to  have  been  a  party  to  the  conveyance  :  the  purchase- 
money  was  paid  to  B.  by  the  hands  of  A.,  but  was  the  proper  money  of  the  sub-vendees. 
The  house  was  let,  ami  the  sub-vendees  received  the  rents  for  their  own  use  respectively. 
The  object  of  A.  in  proposing  the  purchase  to  the  sub-vendees,  was,  to  increase  the 
number  of  voters  ;  but  the  purchase  on  the  [88]  part  of  the  sub-vendees  was  a  bona 
fide  investment  of  their  money  :  they  expected  that  the  possession  of  the  property 
would  entitle  each  of  them  to  vote ;  but  there  was  no  understanding  before  or  at  the 
conveyance,  that  they  should  vote,  or  for  what  party  they  should  vote.  And  it  was 
held  that  the  conveyance  was  not  void  under  the  7  &  8  W.  3,  c.  25,  s.  7,  and  that  the 
sub-vendees  were  entitled  to  be  registered.  Here,  the  revising  barrister  decided  that 
the  case  before  him  was  not  governed  by  that  case,  because  the  solicitor  for  the  vendor 
was  aware  that  the  object  of  the  purchasers  was  to  acquire  votes  by  splitting  and 


(a)  The  insertion  of  the  word  "  ditto  "  to  avoid  repetition  is  not  warranted  by  the 
statute  ;  and  it  might  lead  to  great  confusion  if  the  name  immediately  above  it  happened 
to  be  expunged. 
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dividing  the  interest  in  the  houses  and  laud  so  purchased  by  them,  and  that  he 
acquiesced  therein.  The  grantor,  however,  not  being  cognizant  of  the  supposed 
illegal  purpose  of  the  purchasers,  the  case  is  clearly  not  within  either  the  statute  of 
William  (a),  or  the  statute  10  Ann.  c.  23(A).  The  last-mentioned  statute  [89]  pre- 
supposes a  frudulent  intention  on  the  part  of  the  grantor  personally. 

Arnold,  for  the  respondent.  The  53  G.  3,  e.  49,  s.  2,  shews  that  the  statute  oi 
William  was  intended  to  operate  on  estates  that  could  be  beneficially  enjoyed.  Here, 
the  knowledge  of  the  vendor's  agent  is  the  knowledge  of  the  vendors  himself.  Any 
representation  or  warranty  made  bv  the  former  would  bind  the  latter:  FUzherbert  \. 
Mather  (1  T.  K.  12,  16),  Irving  v.  Motly  (7  Bingh.  543).  [Cresswell,  J.  Not,  if 
beyond  the  scope  of  his  authority  (c).] 

TlNDAL,  G.  J.  The  agent's  knowledge  cannot  affect  the  title.  The  barrister  not 
having  found  that  the  vendor  had  any  illegal  purpose  in  view,  or  any  knowledge  of 
any  illegal  object  on  the  part  of  the  purchasers,  we  think  the  ease  is  within  the 
principle  of  Marshall,  App.,  Bourn,  Resp.,  and  that  the  decision  is  wrong. 

Decision  reversed. 

[90]    City  of  Westminster. 

James  Bishop,  Appellant,  Francis  Smedley,  High  Bailiff  of  Westminster, 
Respondent.     Jan.  20,  1  t<4(i. 

[S.  G.  1  Lutw.  Keg.  Cas.  384 ;  15  L.  J.  C.  P.  7:! ;  10  Jur.  269.  | 

A.  claimed,  under  the  2  W.  4,  c.  45,  s.  30,  to  be  rated  in  respect  ol  premises  occupied 
by  him,  and  asked  the  overseer  whether  there  were  any  rates  due:  the  overseer 

(a)  Which  enacts,  s.  7,  "that  no  person  shall  be  allowed  to  have  any  vote  in  the 
election  of  members  to  serve  in  parliament,  for  or  by  reason  of  any  trust-estate  or 
mortgage,  unless  such  trustee  or  mortgagee  be  in  actual  possession,  or  receipt  of  the 
rents  and  profits,  of  the  same  estate  ;  but  that  the  mortgagor  or  cestui  ipie  trust,  in 
possession,  shall  and  may  vote  for  the  same  estate,  not  withstanding  such  mortgage  or 
trust;  and  that  all  conveyances  of  any  messuages,  lauds,  tenements,  or  hereditaments, 
in  any  county,  city,  borough,  &c.,  in  order  to  multiply  voices,  or  to  split  and  divide 
the  interest  in  any  houses  or  lands  among  several  persons  to  enable  them  to  vole  .it 
elections  of  members  to  serve  in  parliament,  are  hereby  declared  to  be  void  and  of 
none  effect,  and  that  no  more  than  one  single  voice  shall  be  admitted  for  one  and  the 
same  house  or  tenement." 

(b)  Section  i,  after  reciting  the  7  &  ^  \\ .  3,  c.  25,  s.  7,  "for  the  more  effectual 
preventing  of  such  undue  practices,"  enacts,  "that  all  estate.-,  and  conveyances  what 
soever  made  to  any  person  or  persons,   in  any  fraudulent  or  collusive  manner,  on 
purpose  to  qualify  him  or  them  to  give  his  or  their  vote  or  votes  al   such  elections  of 

knights  of  the  shire  (subject   nevertheless  to  c litions  oi   agree I     to  defeat  or 

determine  such  estate,  or  to  reconvey  the  same),  shall  be  deemed  and  taken,  against 
those  persons  who  executed  the  Bame  as  free  and  absolute,  and  be  holden  and  enjoyed 
by  all  and  every  such  person  or  persons  to  whom  such  conveyance  Bhall  i"1  made  as 
aforesaid,  freely  and  absolutely  acquitted,  exonerated,  and  discharged  of  and  from  all 
manner  of  trusts,  conditions,  clause  of  re-entry,  powers  of  revocation,  provisoe  ol 
redemption,  or  other  defea  ances  whatsoever,  between  or  with  the  laid  parties,  or  any 
other  person  or  persons  in  trusl  Eoi  them,  or  any  of  them,  for  the  redeeming,  revoking, 
or  defeating  such  estate  or  estates,  or  for  the  restoring  oi  re-conveying  t  hereof,  oi  any 
part  thereof,  to  any  person  or  persona  who  made  oi  executed  such  conveyance,  or  to 
any  other  person  or  persons  in  trust  for  them,  or  any  of  them,  shall  be  null  and  void 
to  all  intents  and  purposes  whatsoever ;  and  that   ever]    pei  on  who  shall  make  and 

execute  any  such  conveyance  or  conveyances  as  al ■aid,  or  being  privj    to  Buch 

purpose,  shall  devise  or  prepare  the  si .and  every  per who,  by  clour  thereof, 

shall  give  any  vote  at  any  election  of  any  knight  or  knights  ol  the  shire  to  serve  in 
parliament,  shall,  for  every  such  conveyance  so  made,  or  vote  bo  created  or  given, 
forfeit  the  sum  of  101.,"  &c. 

(c)  For  which  Bee   Trusswett  v.  Middleten,  2  Roll.    Rep.  269,  270;  Cro.  Jac.  653 
Strode  v.  Dyson,  1  J.  1'.  Smith,  100;  Alexandei  v.  Sit  wi,  2  Campb.  555;  Pickeringy. 
Bud,  15  East,  .'J.*,  15. 
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saying  that  he  did  not  know,  A.  added — "if  there  are,  I  am  prepared  to  pay  them," 
but  he  did  not  produce  or  otter  money  :  the  overseer  answered,  "  I'll  see  to  it,"  and 
A.  went  away,  and  made  no  further  inquiry  on  the  subject  : — Held,  not  a  sutticient 
tender  to  entitle  A.  to  the  benefit  of  that  section. 

•  lames  Bishop  claimed  to  be  registered  as  occupier  of  a  house  No.  213,  Piccadilly, 
in  the  parish  of  St.  James,  Westminster. 

The  revising  barrister  decided  that  the  said  James  Bishop  was  not  entitled  to  have 
his  name  inserted  in  the  list  of  voters,  in  consequence  of  his  not  having  been  rated, 
in  respect  of  the  premises  which  he  occupied  as  aforesaid,  (luring  the  twelve  months 
ending  on  the  31st  of  July  1845,  and  of  his  not  having  paid  on  or  before  the  20th  of 
July,  all  the  rates  which  were  due  in  respect  of  such  premises,  previously  to  the  6th 
of  April  preceding  ;  subject,  however,  to  the  opinion  of  the  court  of  Common  Pleas 
upon  the  following  case  : — 

Bishop  had  never  been  rated  to  the  poor-rate  for  the  house  which  he  occupies. 
The  only  name  that  appears  upon  the  rate-book  is  that  of  Edmund  John  Scott,  the 
landlord.  On  the  20th  of  July  there  remained  a  sum  of  31.  2s.  6d.  unpaid  of  rates 
due  on  6th  of  April  last. 

Bishop's  evidence,  in  support  of  his  claim,  was  to  the  following  effect : — "On  the 
19th  of  June  last,  I  called  on  Mr.  James  Catchpole,  one  of  the  overseers,  at  his  shop 
in  Regent  Street.     I  there  delivered  to  him  a  notice  of  claim  to  be  rated  for  the  house 

1  occupy.  I  asked  Catchpole  whether  there  wviv  any  rates  due.  lie  said  he  did  not 
know.  1  then  said,  'If  there  are,  I  am  prepared  to  pay  them.'  Catchpole  replied, 
'I'll  see  to  it.'  I  never  made  any  further  inquiry  ;  and  I  never  heard  again  upon  the 
subject.  I  am  sure  that,  when  I  called  [91]  upon  Mr.  Catchpole,  I  had  money  in  my 
pocket ;  because  I  remember  having  first  gone  home  for  a  101.  note.  Nothing  more 
than  what  I  have  stated  passed  between  me  and  the  overseer." 

The  revising  barrister  held,  that  the  effect  of  the  indulgence  given  by  the  30th 
section  of  the  2  W.  4,  C  45,  to  persons  claiming  to  be  rated,  could  not  be  to  put  them 
in  a  better  position  than  those  persons  were  in,  who  were  actually  rated  ;  and  that 
Bishop  was  bound  to  see  that  the  rates  due  on  the  6th  of  April,  in  respect  of  his 
premises,  were  paid  on  or  before  the  20th  of  July,  lie,  also,  decided,  that  there  was 
not,  according  to  Bishop's  own  evidence,  sutticient  proof,  in  this  case,  of  such  a  tender 
of  rates  on  the  19th  of  June,  as  is  required  by  the  statute. 

If  the  court  of  Common  Pleas  shall  be  of  opinion  that  the  decision  was  wrong, 
the  name  of  the  appellant  is  to  be  inserted  in  the  register  of  voters. 

Arnold,  for  the  appellant.     The  question  arises  upon  the  thirtieth  section  of  the 

2  W.  4,  c.  45  («).  The  [92]  twenty-seventh  section  having  required  that  the  voter 
should  be  rated,  and  that  he  should  have  paid  the  rates  that  should  have  become 
payable  from  him  in  respect  of  the  premises,  previously  to  the  6th  of  April  preceding  ; 
the  thirtieth  section  enables  him  to  acquire  the  same  right  by  payment  or  tender  of 
the  rates,  though  not  actually  rated.  Here,  the  claimant,  having  no  better  means  of 
knowing  what  is  due,  in  respect  of  the  premises,  than  by  applying  to  the  overseer, 

(a)  Which  enacts,  "  that,  in  every  city  or  borough  which  shall  return  a  member 
or  members  to  serve  in  any  future  parliament,  and  in  every  place  sharing  in  the 
election  for  such  city  or  borough,  it  shall  lie  lawful  for  any  person  occupying  any 
bouse,  warehouse,  counting-house,  shop,  or  other  building,  either  separately  or  jointly 
with  any  land  occupied  therewith  by  him  as  owner,  or  occupied  therewith  by  him  as 
tenant  under  the  same  landlord,  in  any  parish  or  township  in  which  there  shall  be 
a  rate  for  the  relief  of  the  poor,  to  claim  to  be  rated  to  the  relief  of  the  poor  in  respect 
of  such  premises,  whether  the  landlord  shall  or  shall  not  be  liable  to  be  rated  to  the 
relief  of  the  poor  in  respect  thereof  :  and  upon  such  occupier  so  claiming,  and  actually 
paying  or  tendering  the  full  amount  of  the  rate  or  rates,  if  any,  then  due  in  respect 
of  the  same  premises,  the  overseers  of  the  parish  or  township  in  which  such  premises 
are  situate  are  hereby  required  to  put  the  name  of  such  occupier  upon  the  rate  for 
the  time  being  ;  and  in  case  such  overseers  shall  neglect  or  refuse  so  to  do,  such 
occupier  shall  nevertheless,  for  the  purposes  of  this  act,  be  deemed  to  have  been  rated 
for  the  relief  of  the  poor  in  respect  of  such  premises,  from  the  period  at  which  the 
rate  shall  have  been  made  in  respect  of  which  he  shall  have  so  claimed  to  be  rated  as 
aforesaid,"  &c. 
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whose  duty  it  was  to  know  the  fact,  inquires  of  him  whether  their  were  any  rales 
due,  saying  that,  if  there  are.  he  is  prepared  to  pay  them.  The  overseer  not  being 
able  to  inform  him,  no  tender  is  actually  made.  [Maule,  J.  The  rate  is  a  public 
thing;  the  party  might,  by  inspecting  it,  ascertain  the  amount  (a).]  He  would  not 
lie  able  to  ascertain,  by  inspecting  the  rate,  whether  his  landlord  had  paid  it  or  not. 
The  facts  clearly  shew  a  waiver  or  dispensation  of  a  tender  by  the  overseer. 
[Tindal,  ( '.  .1.  Bow  can  the  overseer  dispense  with  a  tender  required  by  an  act  of 
parliament1!  The  ease  of  an  ordinary  tender  is  different;  a  man  may  well  dispense 
with  his  own  rights.]  Suppose  the  precise  sum  of  31.  2s.  (id.  had  actually  been 
tendered,  the  position  of  the  overseer  would  not  have  been  altered,  inasmuch  as  he 
did  not  know  the  amount  that  was  due.  [Maule,  .1.  The  overseer  might  have  given 
him  credit  tor  accuracy,  and  have  taken  that  sum.]  The  court  will  not  require  more 
strictness  in  a  tender  under  an  ait  of  parliament  than  in  a  tender  at  common  law. 
[.Maule,  .1.  That  may  lie  so;  and  possibly  this  might  have  been  sufficient,  if  the 
overseer  had  refused  to  ascertain  the  amount.]  In  Dickinson  v.  Shee  (4  Esp.  X.  V.  C. 
68),  Lord  [93]  Keiiyou  said,  that,  when  there  was  a  dispute  as  to  the  amount  of  the 
demand,  the  plaintiff,  by  objecting  to  the  quantum,  might  dispense  with  the  tender  of 
tin-  actual  or  any  specific  sum  ;  but  he  adds,  that  there  should,  however,  be  an  oiler 
to  pay,  by  producing  the  money,  unless  the  plaintiff  dispensed  with  the  tender 
expressly,  by  saying  the  defendant  need  not  produce  the  money,  as  he  would  not 
accept   it  ;   for,   though   the  plaintiff    might    refuse    the  money  at   first,  if  he  saw  it 

produced,  he  might  be  induced  to  accept  it.     The  product) r  non-production  of 

the   mi y   could   hardly   be  expected   to  operate  on  the  mind  of  the  overseer.      In 

Douglas  v.  Patrick  (•'!  T.  II.  683),  where  a  debtor  went  with  money  in  his  pocket,  and 
the  creditor  told  him  lie  need  not  give  himself  the  trouble  of  offering  it,  for  he  would 
not  take  it,  as  the  matter  was  iii  the  hands  of  his  attorney.  Lord  Kenyon  said,  "  li  is 
no  objection  to  this  tender  thai  the  money  was  not  actually  produced ;  because  what, 
was  said  by  one  of  the  plaintiffs  superseded  the  necessity  of  it."  So,  in  Thomas  v. 
Evans  (10  I'last,   |U1),  Lord    Hllenborough   said,  "The  actual  production   of  the  money 

ilue  ill  l cys  niiinliei  ei|,  is   not    necessary,  if,  the  debtor  having  it    ready  to  produce, 

and  offering  to  pay  it,  the  creditor  dispense  with  it  at  the  time,  or  do  any  thing  which 
is  equivalent  to  that."  And  in  Read  v.  Gold/ring  (2  M.  &  Sel.  86),  A.,  an  agent  of  the 
debtor,  met  the  creditor  in  the  street,  ami  told  him  he  was  desired  by  the  debtor  to 
oiler  him  11.;  the  creditor  said  he  would  not  take  it:  A.  then  said  he  would  give 
him  the  other  10s.  (which  was  claimed  by  I  he  creditor),  out  of  his  own  pocket,  and 
run  the  risk  of  being  repaid  ;  and  he  pulled  out  his  pocket  book,  and  told  the  creditor, 
that,  if  he  would  go  with  him  into  a  neighbouring  public  house,  he  would  pay  him; 
the  plaintiff  repealed  that  he  would  not  take  it  ;  and  this  [94]  was  held  a  sufficient 
tender.  Suppose  here  the  party  claiming  to  be  rated  had  produced  a  sum  more  than 
BUfficient   to  pay  the  rale,  and    desired    the   owrseer   to   take    what   was  due,  would  not, 

that  have  been  a  sufficient  tender?  [  Maule,  .1.  Clearly  not,  under  the  circumstances, 
The  overseer  cannot  be  expected,  at  a  moment's  warning,  to  be  able  to  tell  each  rate 
payer  the  amount  dm'  from  him.  |  In  Bevans  v.  Bees  (5  M.  A'  W.  306),  the  plaintiff 
had  a  claim  against  the  defendant  on  certain  notes,  amounting  to  about  1081.;  there 
was  a  dispute  between  them  as  tu  the  amount  of  a  shop  bill  ;  the  defendant's  shopman 
went  to  the  plaintiff's  attorney,  and  said  he  came  to  settle  for  the  notes,  principal 
and  interest,  and  wished  to  know  what  was  due  ;  and  he  put  down  one  hundred  and 
fifty  sovereigns,  ami  asked  the  attorney  to  take  the  principal  and  interest.  The 
attorney  said  he  would  not  take  ii.  unless  the  shopman  would  consent  to  ii\  the  shop 
account  al  a  sum  mentioned.     The  shopman  said  he  would  pay  the  notes  without 

reference    to   the   shop   account,    and    desired  the   attorney  to  lake  the   amount,    which 

he  refused  to  do;  and  this  was  held  a  sufficient  lender.  Alderaon,  B.,  nd  "The 
tender  in  effect  i-.  '  I  will  pay  you  what  pou  ay  is  dm',  if  you  will  tell  me;  if  not, 
take  what  is  due."1  Thai  is  precisely  this  case  ;  for,  though  the  money  wa  not  actually 
produced,  tlie  claimant  professed  his  readiness  to  pay  the  rate,  if  tl verseer  would 

tell  him  w  hat    was  din 

Mcrewelher,  for  the  res] lent,   wa-  -topped  by  the  emit. 

(a)    The  rale  is  open   to  the  inspection  of  rale  |,a\  era,       See   /,'■  [  v.  '  'IiI/iIihiii,   I    Wlk 

305;  Rex  v.  Smallpiece,  -J  Chitt.  feep.  288;  Rex  v.  Clear,  \  I'..  &  C  699,  1  Dowl  & 
K.  393. 
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Tin  DAL,  C.  .T.  It  appears  to  me  that  the  decision  of  the  revising  barrister  was 
proper  under  the  circum-[95]-stances  of  this  ease.  The  thirtieth  section  of  the 
2  W.  4,  c.  45,  provides  that  it  shall  be  lawful  for  any  person  occupying  certain 
premises,  to  claim  to  be  rated  to  the  relief  of  the  poor,  and  that,  upon  the  party 
so  claiming,  and  actually  paying  or  tendering  the  full  amount  of  the  rate  or  rates  due 
in  respect  of  the  premises,  the  overseers  shall  put  his  name  upon  the  rate  for  the 
time  being  ;  and  that,  in  case  the  overseers  shall  neglect  or  refuse  so  to  do,  such 
occupier  shall  nevertheless  be  deemed  to  have  been  rated  from  the  period  at  which 
the  rate  shall  have  been  made.  Now,  it  is  perfectly  clear  that  this  party  did  not 
actually  pay  the  rate  in  question  :  and  it  seems  to  me  as  clear  that  he  did  not  actually 
tender  the  amount  of  the  rate  ;  for,  when  he  called  on  the  overseer,  and  inquired 
whether  there  were  any  rates  due,  upon  the  overseer  saying  he  did  not  know,  the 
claimant  told  him  he  was  prepared  to  pay  them,  if  any  were  due:  to  which  the 
overseer  replied,  "  I'll  see  to  it :  "  and  this  was  all  that  passed.  The  claimant  seems 
to  have  left  the  overseers  with  a  mutual  understanding  that  he  was  to  call  again. 
Without,  therefore,  going  into  the  two  points  raised  by  the  case,  it  is  enough  to  say 
that  I  think  the  barrister  has  come  a  right  conclusion. 

Maule,  J.  I  also  think  the  revising  barrister  came  to  a  right  conclusion  in  this 
ease.  The  thirtieth  section  of  the  2  W.  4,  c.  45,  enables  occupiers  not  named  in  the 
rate,  to  claim  to  be  rated  :  and  provides,  that,  upon  their  actually  paying  or  tendering 
the  full  amount  of  the  rate  or  rates  due  in  respect  of  the  premises,  though  not  in 
Eacl  iated,  they  are  to  be  deemed  to  be  so  for  the  purposes  of  the  acts.  Here,  there 
i  no  actual  payment  of  the  rate  by  the  claimant:  the  only  question  is  whether 
there  was  a  tender  within  the  meaning  of  the  act.  Without  saying  whether  or  not 
the  same  degree  of  precision  and  nicety  are  required  in  a  tender  under  this  [96]  act 
as  would  bi'  necessary  to  support  a  plea  of  tender,  I  think  the  claimant  should  at  least 
shew  that  he  has  done  all  that  he  reasonably  could  do  towards  payment.  The 
claimant  is  to  pay  or  to  tender  :  and  the  overseer  is  to  receive  the  rate.  It  seems  to 
me  that  the  overseer  did  all  that  he  could  reasonably  be  expected  to  do  :  but  that 
the  claimant  did  not  conduct  himself  like  one  who  was  perfectly  ready  to  pay.  He 
went  to  the  overseer,  and  he  asked  him  whether  there  was  any  rate  due  ;  and 
received  for  answer,  that  which  he  might  well  have  expected,  viz.  that  the  overseer 
did  not  know  ;  for,  it  was  very  unlikely  that  he  should  recollect  all  the  houses  and 
the  amount  of  rates,  and  whether  they  had  been  paid.  The  claimant  then  said,  "If 
there  are  any,  I  am  prepared  to  pay  them."  It  was  not  absolutely  necessary,  perhaps, 
that  he  should  actually  exhibit  the  money.  Upon  the  overseer  replying  "I'll  see  to 
it,"  that  is,  "I  will  inquire  as  to  the  amount  due,"  the  claimant  went  away,  and  did 
not  return.  I  think,  under  these  circumstances,  it  is  quite  clear  he  did  not  do  all 
that  in  him  lay  to  pay  the  rate  or  to  make  a  valid  tender,  and  therefore  that  the 
barrister  has  decided  rightly. 

Cresswell  and  Erle,  JJ.,  concurred. 

Upon  the  application  of  Merewether  for  costs, 

TlNDALj  C.  J.,  said  there  was  so  little  doubt  in  the  ease  that  he  thought  the 
respondent  was  entitled  to  costs. 

Decision  affirmed,  with  costs. 

[97]    City  of  London. 

John  Honour  Croucher,  Appellant,  Edward  Browne,  Respondent. 

[S.  C.  1  Lutw.  Reg.  Cas.  388 ;  15  L.  J.  C.  P.  74  ;  10  Jur.  184.] 

Freemen  and  liverymen  of  London  admitted  freemen  by  purchase  since  the  1st  of 
March,  1831,  are  entitled  to  be  registered,  notwithstanding  the  proviso  in  the 
2  W.  4,  c.  45,  s.  32  ;  such  proviso  applying  not  to  liverymen  of  the  city  of  London, 
but  to  freemen  and  burgesses  of  other  cities  and  boroughs. — The  court  will  not  give 
costs  upon  an  appeal,  though  only  one  side  is  heard,  where  a  question  of  law,  the 
fair  subject  of  a  doubt,  is  involved. 

John  Honour  Croucher  duly  objected  to  the  name  of  Edward  Browne  being  retained 
in  the  list  of  such  of  the  freemen  of  London  as  are  liverymen  of  the  company  of  bakers, 
entitled  to  vote  in  the  election  of  members  for  the  city  of  London. 
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The  revising  barrister  retained  the  name  of  the  said  Edward  Browne,  subject  to 
an  appeal  to  the  court  of  Common  Pleas  upOD  the  following  case  : — 

The  respondent  was  admitted  to  the  freedom  of  the  company  of  bakers,  and  to 
the  freedom  of  the  city  of  London,  by  redemption  or  purchase,  in  the  month  of 
January,  1834,  and  to  the  livery  of  the  said  company  in  the  month  of  March  following. 
His  qualification  was  in  other  respects  perfect. 

On  behalf  of  the  appellant,  it  was  contended,  that,  by  the  2  W.  4,  e.  45,  s.  32,  the 
respondent  was  disqualified,  inasmuch  as,  having  been  admitted  a  freeman  since  the 
1st  of  March,  1831,  "otherwise  than  in  respect  of  birth  or  servitude,"  he  was  not 
entitled  to  vote  "as  such." 

The  barrister  decided  that  the  words  "as  such"  in  the  said  section  were  limited 
to  persons  who  voted  as  "burgesses"  or  "as  freemen  ;"  that  the  freemen  and  livery- 
men of  London  did  not  vote  as  freemen,  but  as  freemen  and  liverymen;  and,  there- 
fore, that  a  freeman  and  liveryman  who  had  been  admitted  a  freeman  by  purchase 
after  the  1st  of  March,  1831,  was  not  disqualified  by  the  disfranchising  proviso  of 
that  section. 

[98]  If  the  court  shall  be  of  opinion  that  the  said  decision  was  wrong,  the  name 
of  the  respondent  is  to  be  expunged  from  the  list  of  voters  for  the  said  company. 

Kinglake,  Serjt.  (with  whom  was  ^'elsljy),  for  the  appellant.  Regard  being  had 
to  the  general  object  of  the  legislature,  and  to  the  language  of  the  various  sections  of 
the  reform  act  to  which  it  will  be  necessary  particularly  to  advert,  it  is  plain  that  it 
was  intended  to  exclude  from  the  privilege  of  voting  as  such,  all  persons  that  might 
be  elected  or  admitted  burgesses  or  freemen  after  the  1st  of  March,  1831,  otherwise 
than  in  respect  of  birth  or  servitude.  The  difficulty  arises  upon  the  proviso  in  the 
thirty-second  section  of  the  2  W.  4,  c.  45(a).  It  will  lie  ((intended,  on  the  part  [99] 
of  the  respondent,  that  the  previous  part  of  the  section  having  preserved  the  existing 
rights  of  burgesses  or  freemen  and  freemen  and  liverymen,  the  proviso  operates  as  a 
restriction  applicable  only  to  one  class,  viz.  to  those  that  are  simply  freemen.  That 
clearly  is  not  the  true  construction  of  the  act.  Corruption  having  been  found  to  exist 
in  many  corporations  by  reason  of  the  admission  of  honorary  freemen  and  freemen  by 
purchase — sometimes  for  the  purpose  of  the  particular  elect  inn     the  legislature  intended 

(a)  The  32nd  section  enacts,  "that  every  person  who  would  have  been  entitled  to 
rote  in  the  election  of  a  member  or  members  to  serve  in  any  future  parliament  for 
any  city  or  borough  not  included  in  the  schedule  marked  (A.)  to  this  act  annexed, 
either  as  a  burgess  or  freeman,  or,  in  the  city  of  London,  as  a  freeman  and  liveryman, 
if  this  act  bad  not  been  passed,  shall  be  entitled  to  vote  in  such  election,  provided 
such  person  shall  be  duly  registered  according  to  the  provisions  hereinafter  contained  ; 
but  that  no  such  person  shall  be  so  registered  in  any  year,  unless  he  shall  on  the  last 
day  of  July  in  such  year  be  qualified  in  such  manner  as  would  entitle  him  then  to 
vote  if  such  day  were  the  day  of  election,  and  this  act  had  not  been  passed,  nor 
unless,  where  he  shall  be  a  burgess  or  freeman,  or  freeman  and  liveryman,  of  any  city 
nr  borough,  he  shall  have  resided  for  six  calendar  months  next  previous  to  the  last 
day  of  July  in  such  year  within  such  city  or  borough,  or  within  seven  statute  miles 
from  the  place  where  the  poll  for  such  city  or  borough  shall  heretofore  have  been 
taken,  nor  unless,  where  he  shall  be  a  burgess  or  freeman  of  any  place  sharing  iii  the 
election  for  any  city  or  borough,  he  shall  have  resided  lor  sia  calendar  mouths  next 
previous  to  the  last  day  of  July  in  such  year  within  such  respective  place  so  sharing 
as  aforesaid,  or  within  seven  statute  miles  of  the  place  mentioned  in  conjunction  with 
such  respective  place  so  sharing  as  aforesaid,  and    named  in  the  second  column  of   I  lie 

ichedule  marked  (E.  2)  to  this  act  annexed:  Provided  always,  that  no  person  who 
shall  have  been  elected,  made,  or  admitted  a  burgess  or  freeman  since  the  1st  of  March, 
1831,  otherwise  than  in  respect  of  birth  or  servitude, or  who  shall  hereafter  be  elected, 

made,  or  admit  ted  a  burgess  or  freeman  otherwise  than  in  respect  oi  birth  Or  Servitude, 
shall  be  entitled  to  vote  as  such  in  any  such  election  for  any  city  Or  borough  as  afore 

said,  or  to  be  so  registered  as  aforesaid:  Provided  also,  that  no  person  shall  be  so 

entitled   as  a  burgess  or  freeman    in    respect   of   birth,  unless    his   right    be   originally 

derived  from  or  through  some  person  who  was  a  burgess  or  freeman,  or  entitled  to 
be  admitted  a  burgess  or  freeman,  previously  to  the  Lai  of  March,  1831,  or  from  or 
through  some  person  who  since  that  time  shall  have  become,  or  shall  hereafter  become, 

a  burgess  or  freeman  in  respeel  of  servitude." 
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to  preserve  the  right  of  voting  to  such  freemen  only  as  were  properly  connected  with 
the  corporation.  There  is  nothing  in  the  act  to  shew  that  London  is  to  be  excepted 
out  of  the  protection  thus  afforded  to  corporations  generally  :  it  is  within  the  restric- 
tions in  the  earlier  part  of  the  clause,  as  to  registration,  residence,  &c.  :  and  there  can 
be  no  reason  why  it  should  not  be  affected  by  the  whole.  It  is  only  by  reason  of  a 
corporate  right  that  any  freeman  votes  in  the  city  of  London,  or  in  any  other  city  or 
town  corporate.  The  elective  franchise  was  originally  conferred  on  such  voters  by 
charter.  It  is  only  as  members  of  the  corporation,  in  respect  of  the  freedom  conferred 
on  them  by  the  corporation,  that  they  can  exercise  the  right.  It  is  hardly  necessary 
to  state  what  a  liveryman  is,  as  distinguished  from  a  freeman  of  the  city  of  London. 
He  is  a  member  of  a  chartered  company.  A  man  [100]  may  be  a  freeman  of  a 
particular  company,  and  not  a  freeman  of  the  city  of  London  :  he  may  also  be  a 
liveryman  of  a  company,  without  being  free  of  the  city.  The  Scriveners'  Company, 
for  instance,  have  a  jurisdiction  extending  a  distance  of  three  miles  beyond  the  limits 
of  the  city  :  and  it  is  not  necessary  that  every  freeman  of  that  company  should  possess 
the  freedom  of  the  city  (a).  Admission  to  the  livery  of  a  company  has  nothing  to 
do  with  the  corporate  right.  In  some  towns  corporate,  it  was  not  enough  to  entitle 
a  party  to  the  elective  franchise,  that  he  should  be  a  freeman  ;  as,  in  Boston, 
where  the  right  of  election  was  in  the  mayor,  aldermen,  common  council,  and 
freemen  resident  in  the  borough,  paying  scot  and  lot,  such  freemen  claiming  their 
freedom  by  birth  or  servitude  (Shepherd  on  Elections,  2nd  edit.,  p.  38).  So,  to  entitle 
[101]  a  party  to  vote  as  a  freeman  of  the  city  of  London,  he  must  also  be  a  liveryman  ; 
but  that  is  something  superadded  to  his  qualification  to  vote  as  a  freeman.  The  election 
of  corporate  officers  is  in  general  regulated  by  the  bye-laws  of  the  corporation  (Simeon 
on  Elections,  p.  100):  but,  in  London,  the  right  of  voting  in  the  election,  as  well  of 
corporate  officers  as  of  members  of  parliament,  is  regulated  by  the  statute  11  G.  1,  c.  18, 
which,  after  reciting  that  "of  late  years  great  controversies  have  arisen  in  the  city  of 
London,  at  the  elections  of  citizens  to  serve  in  parliament,  and  of  mayor,  aldermen, 
sheriffs,  and  other  officers  of  the  said  city,  and  many  evil-minded  persons  having  no 
right  of  voting  have  unlawfully  intruded  themselves  into  the  assemblies  of  the  citizens, 
and  presumed  to  give  their  votes  at  such  elections,  in  manifest  violation  of  the  rights 
and  privileges  of  the  citizens,  and  of  the  freedom  of  their  election,  and  to  the  dis- 
turbance of  the  public  peace,"  &c,  provides  that  members  of  parliament  and  certain 
civic  functionaries  shall  be  elected  "  by  the  liverymen."  The  oath  by  that  act  pre- 
scribed to  be  taken  by  voters  upon  the  election  of  members  of  parliament  for  the 
city,  is  as  follows  : — "You  do  swear  that  you  are  a  freeman  of  London,  and  a  livery- 
man of  the  company  of  ,  and  have  so  been  for  the  space  of  twelve  calendar 

months,''  Arc  :  and  that  prescribed  for  the  election  of  aldermen  and  common-council- 

(«)  Reference  was  made  to  the  examination  of  the  clerk  to  the  Scriveners'  Company, 
before  the  Municipal  Corporation  Commissioners,  in  the  year  1834,  in  which  the 
following  question  and  answer  occur  : — 

"  Question. — Are  all  the  freemen  of  the  company  free  of  the  city  of  London  .'  How 
many  are  not  so?  Are  any  steps  taken  by  the  company  to  induce  or  compel  its 
members  to  take  up  the  freedom  of  the  city  \  Are  any  steps  taken  by  the  city  to 
compel  the  freemen  of  the  company  to  become  free  of  the  city  ?  Are  there  any  free- 
men of  the  company  who  are  not  qualified  to  become  free  of  the  city?  If  so,  explain 
out  of  what  difference  in  the  laws  of  the  company  and  city  the  disqualification  for  the 
civic  freedom  arises. 

"Answer. — Some  of  the  freemen  of  the  company  are  not  free  of  the  city  of 
London.  The  number  of  such  is  not  known.  No  steps  are  taken  by  the  company  to 
induce  or  compel  its  members  to  take  up  the  freedom  of  the  city  :  nor  is  it  known  that 
any  steps  are  taken  by  the  city  to  compel  the  freemen  of  the  company  to  become  free 
of  the  city.  The  freemen  of  the  company,  it  is  presumed,  are  for  the  most  part 
qualified  to  become  free  of  the  city  by  purchase :  but,  as  the  jurisdiction  of  the 
company  extends  beyond  the  limits  of  the  city,  many  persons  are  compelled  to  take 
up  their  freedom  of  the  company  who  are  not  under  any  obligation  to  become  free  of 
the  city." 

See  also  the  second  report  of  the  Municipal  Corporation  Commissioners,  18m, 
part  2,  p.  219.  And  see  The  Poulters'  Company  v.  Phillips,  <>  Bingh.  X.  C.  314,  8  Scott, 
593,  and  the  cases  there  referred  to. 
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men,  as  follows:  —  "You   do  swear  that  yon   area    freeman  of  London,  ami  a   house 

holder  in  the  ward  of  ,"  &c.     Two  classes  of  voters,  therefore,  are  recognised, 

viz.  freemen  and  liverymen,  and  freemen  and  householders:  both,  however,  voting  in 
respect  of  their  freedom.  By  the  3  G.  3,  c.  15,  s.  I,  it  is  enacted  that  no  person 
whatsoever  claiming  as  a  freeman  to  vote  at  any  election  of  members  to  serve  in 
parliament  for  any  city,  &c.,  where  such  voter's  right  of  [102]  voting  is  as  a  freeman 
only,  shall  be  admitted  to  give  his  vote  at  such  election,  unless  such  person  shall  have 
been  admitted  to  the  freedom  of  such  city,  &c.,  twelve  calendar  months  before  the 
firsl  i lay  of  such  election,  under  a  penalty  of  1001.  That  is  precisely  the  language  of 
this  act:  and,  if  the  barrister  is  right  in  holding  that  freemen  and  liverymen  of  London 
do  not  vote  as  freemen,  but  as  freemen  and  liverymen,  that  provision  could  not  apply 
In  London  ;  and  yet  the  legislature  thought  it  necessary  (by  s.  8)  expressly  to  enact 
that  it  should  not  apply  to  that  city  or  to  the  city  of  Norwich;  the  reason  of  the 
exemption  being  that  similar  provisions  had  already  been  enacted  as  to  those  two 
places — as  to  the  former,  by  the  11  G.  1,  c.  18,  already  referred  to- and,  as  to  the 
latter,  by  the  3  G.  2,  c.  8.  [Maule,  J.  There  are  other  sections  in  the  3  G.  3,  c.  15, 
that  might  apply  to  London  :  s.  4,  for  instance,  as  to  the  inspection  of  books,  &c.j 
The  true  meaning  of  the  words  "as  such,"  in  the  thirty-second  section  of  the  2  W.  4, 
c.  45,  is,  "in  respect  of  the  freedom."  The  part}'  may  have  a  qualification  as  a  101. 
householder.  In  Daman  v.  Marrett  (1  Taunt.  128)  it  was  held  that  the  offence  pro- 
hibited by  the  3  G.  3,  c.  15,  was,  the  voting  as  a  freeman,  not  having  been  twelve 
months  admitted,  and  not  having  any  other  right  of  voting  than  that  which  the 
character  of  a  freeman  confers  ;  and  that  the  offence  must  be  so  averred  in  declaring 
for  the  penalty.  So,  here,  the  words  "shall  be  entitled  to  vote  as  such,"  are  confined 
to  a  voting  as  a  freeman,  having  no  other  qualification.  In  Williams  v.  Evans  (8T.  K. 
246),  which  was  an  action  for  a  penalty  under  the  same!  statute,  it  appeared  that  the 
mayor  and  common-council  of  the  borough  of  Carmarthen  had  power  to  admit  to  the 
freedom  of  the  borough,  as  burgesses,  such  of  the  inhabitants  paying  scot  and  bearing 
lot,  as  [103]  had,  for  three  years  previously,  rented  lands  within  the  borough  for 
which  they  had  paid  10].  a  year,  and  thai  the  defendant,  as  an  inhabitant  of  that 
description,  was  nominated  a  burgess  accordingly ;  and  it  was  held  that  a  burgess  so 
appointed  was  within  the  statute,  and  that  the  defendant,  having  voted  within  twelve 
months  after  he  was  sworn  in,  was  liable  to  the  penalty  of  1001,  imposed  by  the  act, 
although  he  had  been  nominated  to  be  a  burgess  more  than  six  years  before.  [Erie,  J. 
The  party  there  voted  as  a  freeman  only,  and  not  as  an  inhabitant  paying  scot  and 
lot.  ( Tesswcll,  .1.  It  was  not  necessary  in  that  case  that  a  burgess,  to  be  entitled  to 
vote,  should  continue  to  pay  scol  and  lot  :  he  would  not,  therefore,  I"'  n  SCOl  and  lot 
voter.  Here,  however,  the  voter  must  be  a  liveryman  as  well  as  a  freeman  ;  he  could 
not  vote  if  he  ceased  to  be  on  the  livery.  The  cases,  therefore,  are  nol  parallel.]  It 
is  as  a  member  of  the  corporation  that  the  party  votes,  not  as  a  freeman  only  :  livery, 
like  residence  within  seven  miles  of  the  city,  is  but  a  condition  annexed  to  the  exercise 
of  the  right.  The  objeel  of  the  legislature  was,  to  exclude  from  voting  all  who  had 
acquired  their  freedom  by  purchase  since  the  1st  of  .March,  1831,  The  forty-eighth 
section  of  the  2  \V.  4,  c  45,  enacts,  "that,  for  providing  a  list  of  such  oi  tic  freemen 
of  the  city  of  London  as  are  liverymen  of  the  several  oompanies  entitled  to  vote  in 
the  elect  ion  of  a  member  or  members  to  serve  inanyfuture  parliament  tor  the  city 
of  London,  the  returning  officer  or  officers  of  the  said  city  shall,  mi  or  before  the 

last  day  of  July  in   the   present    and    in   each   BUCC ling  year,    issue    precepts    to   the 

clerks  of  the  said   livery  companies,  requiring  them   forthwith  to   make  out  or  cause 

to  be  made  out,  .it   tl irpense  of  the  respective  c |i:inies,   ,in  alphabetical  list, 

according  to  the  form  in  the  schedule (K.)  to  this  act   a iced,  of  the  freemen  oi 

London,  being  liverymen  of  the  respective  companies,  [104]  and  entitled  to  vote  iii 

such    election,    Ac.    Ac;   and    the    returning    officer  or   ollicers    shall    take    the    poll    or 

vote,  of  such  freemen  ol  the  said  city,  being  liverymen  of  the  several  companies,  as 

are  entitled  to  vole  at  such  elect  ion,  Ac.  A  in  I  schedule  (  K.  )  is  headed  "A  list  oi 
such  of  the  freemen  of  London  as  are  li\  cry  men  ol  the  c pinv  of      ,  entitled   to 

vote  iii  the  election  of  members  for  the  city  of  London.'  This  provision  is  repeated 
in  the  same   words,  in    s.    20  of   the  6   A'  7    Viet  0.    18,  and    the    schedule    (C.)No.   I. 

[Maule, . I.     All  the  other  forms,  except  the  notice  of  claim  to  be  inserted  in  the  list 

of  liverymen,  speak  of  voting  as  freemen  and  liverymen,  and  not,  as  y ontend, 

as  freemen  only.]    The  act  clearly  intended  to  create  no  new  right     [Maule,  J.    The 
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thirty-second  section  of  the  2  W.  4,  c.  !■">,  was  intended  to  carry  out  the  same  view 
as  the  ninth  section  of  the  2  it  3  W.  4,  c.  88.  I  am  at  a  loss  to  conceive  how  any 
doubt  could  have  existed.]  The  5  &  6  W.  4,  c.  36,  s.  7,  speaks  of  "such  of  the 
freemen  of  the  city  of  London,  being  liverymen,  as  are  entitled  to  vote,"  &c. 

The  proviso  in  the  2  W.  4,  c.  45,  s.  32,  is  "that  no  person  who  shall  have  been 
elected,  made,  or  admitted  a  burgess  or  freeman  since  the  1st  of  March,  1831,  other- 
wise than  in  respect  of  birth  or  servitude,  or  who  shall  hereafter  be  elected,  made,  or 
admitted  a  burgess  or  freeman,  otherwise  than  in  respect  of  birth  or  servitude,  shall 
lie  entitled  to  vote,  as  such,  in  any  such  election  for  any  city  or  borough  as  aforesaid, 
or  to  be  so  registered  as  aforesaid."  That  refers  to  the  registration  as  a  burgess  or 
freeman,  or,  in  the  city  of  London,  as  a  freeman  and  liveryman,  and  is  not  confined  to 
freemen  only.  The  effect  of  the  proviso  is,  that  no  person  admitted  a  freeman,  other- 
wise than  by  birth  or  servitude,  since  the  day  mentioned,  can  lie  registered  as  a  freeman 
and  liveryman.  [Maule,  J.  [105]  Von  contend  that  a  party  may  be  entitled  to 
vote,  and  yet  may  not  lie  entitled  to  be  registered.  Cresswell,  J.  You  must,  to 
sustain  this  branch  of  your  argument,  contend  that  a  101.  householder  who  has 
acquired  his  freedom  by  purchase  since  the  1st  of  March,  1831,  is  not  entitled  to  be 
registered.]     The  proviso  has  no  reference  whatever  to  101.  householders. 

Gurney  (with  whom  was  Merewether),  for  the  respondent,  was  not  called  upon. 

Tixdal,  C.  .T.  The  question  in  this  ease  turns  upon  the  proper  construction  to 
be  put  upon  the  thirty-second  section  of  the  2  W.  4,  c.  45,  which  I  think  it  is 
impossible  to  read  without  noticing  tin-  marked  distinction  therein  between  burgesses 
and  freemen  of  boroughs  or  cities  generally,  and  freemen  and  liverymen  of  the  city  of 
London.  When  speaking  of  boroughs  or  cities  other  than  London,  the  expression  is 
"burgess  or  freemen,"  in  the  alternative  :  but.  when  speaking  of  London,  it  is  in  the 
conjunctive,  "freeman  mnl  liveryman  ;"  coupling  the  character  of  freeman  with  that 
of  liveryman,  and  making  the  right  of  voting  depend  upon  the  twofold  qualification  : 
and  this  distinction  is  maintained  throughout  the  whole  of  the  section.  It  begins 
with  enacting  "  that  every  person  who  would  have  been  entitled  to  vote  in  the  election 
of  a  member  or  members  to  serve  in  any  future  parliament  for  any  city  or  borough 
not  included  in  the  schedule  marked  (A.)  to  this  act  annexed,  either  as  a  burgess  or 
freeman,  or  in  the  city  of  London,  as  a  freeman  and  liveryman,  if  this  act  had  not 
been  passed,  shall  be  entitled  to  vote  in  such  election,  provided  such  person  shall  be 
luly  registered  according  to  the  provisions  hereinafter  contained;"  not  meaning  to 
point  to  the  proviso  in  this  section,  but  to  the  general  provisions  for  registration  [106] 
contained  in  the  act.  The  clause  then  goes  on — "but  that  no  such  person  shall  be  so 
registered  in  an}'  year,  unless  he  shall,  on  the  last  day  of  July  in  such  year,  be  qualified 
in  such  manner  as  would  entitle  him  then  to  vote  if  such  day  were  the  day  of  election, 
and  this  act  had  not  been  passed,  nor  unless,  where  he  shall  be  a  burgess  or  freeman 
or  freeman  and  liveryman  of  any  city  or  borough,  he  shall  have  resided  for  six  calendar 
months  next  previous  to  the  last  day  of  July  in  such  year  within  such  city  or  borough, 
or  within  seven  statute  miles  from  the  place  where  the  poll  for  such  city  or  borough 
shall  heretofore  have  been  taken."  Then  follows  a  clause  relating  to  places  other  than 
London,  where  the  expression  burgess  or  freeman  is  again  used — "nor  unless,  where 
he  shall  be  a  burgess  or  freeman  of  any  place  sharing  in  the  election  for  any  city  or 
borough,  he  shall  have  resided  for  six  calendar  months  next  previous  to  the  last  day 
of  July  in  such  year  within  such  respective  place  so  sharing  as  aforesaid,  or  within 
seven  statute  miles  of  the  place  mentioned  in  conjunction  with  such  respective  place 
so  sharing  as  aforesaid,  anil  named  in  the  second  column  of  the  schedule  marked  (K.  2) 
to  this  act  annexed."  We  now  come  to  the  proviso  upon  which  the  question  mainly 
turns;  and  there  we  find  the  same  distinction  prevailing: — "Provided  always,  that 
no  person  who  shall  have  been  elected,  made,  or  admitted  a  burgess  or  freeman  since 
the  1st  day  of  March.  1831,  otherwise  than  in  respect  of  birth  or  servitude,  or  who 
shall  hereafter  be  elected,  made,  or  admitted  a  burgess  or  freeman,  otherwise  than  in 
respect  of  birth  or  servitude,  shall  be  entitled  to  vote  as  such  in  any  such  election  for 
any  city  or  borough  as  aforesaid,  or  to  lie  so  registered  as  aforesaid."  Why  are  we 
to  give  to  this  disfranchising  exception  a  construction  that  would  apply  it  to  the  case 
of  freemen  and  liverymen  of  the  city  of  London,  [107]  when  that  construction  would 
be  inconsistent  with  the  distinction  that  pervades  the  earlier  and  enacting  part  of  the 
section  '  If  we  call  in  aid  the  forms  given  in  schedule  (K.),  we  find  the  same  distinc- 
tion there  :  see  the  forms  Nos.  2  and  3.     It  appeals  to  me,  therefore,  that  the  revising 
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barrister  came  to  a  sound  determination  when  he  held  that  the  words  "as  such"  in 

the  proviso  in  question  are  limited  to  persons  voting  as  "Impresses  or  freemen,"  and 
do  not  extend  to  those  claiming  as  "freemen  and  liverymen  "  of  the  city  of  Loudon. 
It  certainly  is  not  easy  to  say  why  such  a  distinction  should  he  made  in  favour  of 
London.  It  may  have  been  considered  thai  the  numerous  and  conflicting  interests  of 
the  chartered  companies  in  London  would  sufficiently  guard  against  the  mischiefs  the 
provisions  were  levelled  at  in  other  corporations.  But,  be  that  as  it  may,  I  am  of 
opinion  that  the  decision  of  the  revising  barrister  was  correct,  and  must  be  affirmed. 

Maii.ic,  J.  I  also  am  of  opinion  that  the  revising  barrister  was  right  in  the 
construction  he  has  put  upon  the  thirty-second  section  of  the  '_'  W.  4,  C.  45  ;  and  I 
cannot  say  the  very  able  and  ingenious  argument  of  my  brother  Kinglake  has,  for  a 
moment,  induced  me  to  hesitate.  It  is  impossible  to  handle  the  statutes  2  W.  4,  e.  4o, 
and  (i  &  7  Vict.  e.  18,  without  turning  up  something  to  shew  the  appellant's  construc- 
tion to  be  destitute  of  foundation.  Whether  we  look  at  the  spirit  of  the  reform  act, 
or  at  the  words  in  which  the  spirit  is  embodied,  then-  is  no  room  for  doubt.  The 
object  was,  to  prevent  the  replication  of  the  corrupt  practices  that  had  before  existed 
in  certain  boroughs,  of  making,  on  some  particular  occasion,  a  large  number  of  aew 
voters  for  the  purpose  of  swamping  the  old  constituency.  This  provision  was  therefore 
intended  to  apply  to  those  cases  where  the  corporation  who  had  to  return  the 
members,  [108]  had  also  the  power  to  create  voters.  But,  in  the  case  of  London,  the 
corporation  has  not  the  power  of  creating  \olcrs:  the  right  to  vote  arises  from  the 
act  of  the  various  companies  admitting  freemen  to  be  of  their  livery  :  the  statute  did 
not  intend  to  interfere  with  those  rights.  And  the  way  in  which  the  intention  of  the 
legislature  has  been  carried  out  is,  by  language  that  appears  to  me  to  be  (reading  the 
words  in  their  ordinary  sense)  perfectly  plain  and  unequivocal.  The  general  scope  of 
the  thirty-second  section  seems  to  me  to  account  sufficiently  for  the  omission,  in  the 
disfranchising  proviso,  of  liverymen  who  arc  mentioned  in  the  earlier  parts  of  the 
clause.  It  is  done  deliberately.  Taking  the  text  of  the  act  of  parliament  to  be  well 
established,  it  comes  simply  to  this:  the  earlier  part  of  the  section  provides  "that 
every  person  who  would  have  heeu  entitled  to  vote  iii  the  election  of  a  member  or 
members  to  serve  in  any  future  parliament  for  any  city  or  borough  not  included  in 
schedule  (A.),  either  as  a  burgess  or  freeman,  or,  in  the  city  of  London,  as  a  freeman 
and  liveryman,  if  this  act  had  not  been  passed,  shall  be  entitled  to  vote  in  such  election, 
provided  such  person  shall  he  duly  registered  according  to  the  provisions  hereinafter 
contained  :"  and  the  same  distinction  between  those  entitled  to  vote  as  burgesses  or 
freemen  Of  other  cities  or  boroughs,  and  those  entitled  to  vote  as  freemen  ami  li\  cry  men 
of  London,  pervades  the  whole  act.  Then,  it  is  said  thai  thai  right  is  restricted  by 
the  proviso  "that  oo  person  who  shall  have  been  elected,  made,  or  admitted  a  burgess 
or  freeman  since  the  1st  of  March,  1831,  otherwise  than  in  respeel  of  birth  or  servitude, 
or  who  shall  hereafter  be  elected,  made,  or  admitted  a  burgess  or  freeman,  otherwise 
than  in  respect  of  birth  or  servitude,  shall  be  entitled  to  vote  as  such  in  any  such 
election  for  any  city  or  borough  a  aforesaid,  or  to  be  so  registered  as  aforesaid.'  The 
words  "as  [109]  such"  evidently  refer  to  "burgess  or  freeman,"  keeping  up  the 
distinction  already  adverted  to.  If.  indeed,  it  could  be  said,  that,  in  London,  the 
voters  could  be  strictly  and  properly  described  as  voting  as  freemen  only,  there  might 

he  some   foundation   for   the  argument  ;   but,  throughout    the  act,  the   legislature   has, 

deliberately  and  repeatedly,  described  the  parti    to  vote  in  I Ion,  a    "free n  and 

liverymen."  I  think,  therefore,  we  should  be  doing  the  greatest  violence  to  the  act, 
if  we  were  to  hold  this  proviso  to  be  applicable  to  the  city  oi  London. 

Then,  it  is  contended,  that,  assuming  the  pro\  iso  not  to  have  directly  and  immedi 
ately  taken  away  the  right  of  voting  from  person--  circumstanced  like  the  respondent 
in  this  case,  it   has  done  so  indirectly  and  circuitously,  by  saying  thai  they  shall  not 

he  entitled     to   he    ivgist  ered.        The     wool    ,     liimnrl,  .ih'     peileel|\      pl.iiu:     the     proviso 

says  that  certain  parties  shall  not  be  entitled  to  vol to  '"•  registered  as  burgesses 

or  freemen.  Upon  the  whole,  I  think  there  i  no  ground  for  Baying  thai  there  is  any 
obscurity  in  the  clause,  but,  on  the  contrary,  it  appears  to  me  thai  the  legislature  has 

used  words  that  are  perfectly  plain,  and  adequate  to  the  purpose  in  view, 

Cresswell,  J,     I  am  entirely  of  the  same  opinion.     The  thirty-sec I  sect 

begins  with  Baying  thai  every  person  (with  certain  exceptions)  entitled,  before  the 
passing  of  the  act,  to  vote  "either  as  a  burgess  or  freeman,  or,  in  the  citj  oi  London, 
as  a  freeman  and  liveryman,"  shall  vote  " provided  web  person  mall  bedulj  registered 
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according  to  the  provisions  hereinafter  contained."  Now,  in  order  to  be  entitled  to 
vote  as  a  burgess  or  freeman,  or  as  a  freeman  and  liveryman  of  the  city  of  London, 
the  party  must  be  registered  as  entitled  to  vote  in  that  particular  capacity.  Then  it 
goes  on — "but  no  such  person  shall  be  so  registered  in  any  year,  unless  he  shall,  on 
the  last  day  of  July  in  such  year,  be  [110]  qualified  in  such  manner  as  would  entitle 
him  then  to  vote,  if  such  day  were  the  day  of  election,  and  this  act  had  not  been 
passed  ;  nor  unless,  where  he  shall  be  a  burgess  or  freeman,  or  freeman  and  liveryman 
of  any  city  or  borough,  he  shall  have  resided  for  six  calendar  months  next  previous 
to  the  last  day  of  July  in  such  year  within  such  city,  or  within  seven  statute 
miles,"  &c,  "nor  unless,  where  he  shall  be  a  burgess  or  freeman  of  any  place 
sharing  in  the  election  for  any  city  or  borough,  he  shall  have  resided,"  &c.  That 
provision  does  not  touch  the  manner  in  which  parties  may  lie  entitled  to  become 
" burgesses  or  freemen. "  or  " freemen  and  liverymen."  Then  comes  the  proviso  that 
is  supposed  to  affect  that  question: — "Provided  always,  that  no  person  who  shall 
have  been  elected,  made,  or  admitted  a  burgess  or  freeman  since  the  1st  day  of 
March,  1831,  otherwise  than  in  respect  of  birth  or  servitude,  or  who  shall  hereafter 
be  elected,  made,  or  admitted  a  burgess  or  freeman,  otherwise  than  in  reaped  of 
birth  or  servitude,  shall  lie  entitled  to  vote  as  such  in  any  such  election  for  any 
city  or  borough  as  aforesaid,  or  to  be  so  registered  as  aforesaid."  These  words 
"as  such"  clearly  refer  to  "burgesses  or  freemen,"  and  not  to  those  claiming  to  vote 
as  "  freemen  and  liverymen  "  of  the  city  of  London.  It  is  then  said,  that,  at  all 
events,  the  party  is  not  entitled  to  be  registered.  That,  however,  cannot  be:  he  is 
not  to  vote  or  to  be  registered  as  a  burgess  or  freeman  :  but  that  does  not  deprive 
him  of  the  right  to  be  registered  in  respect  of  any  other  qualification.  I  think  there 
is  no  ground  whatever  for  contending  that  the  decision  of  the  revising  barrister  was 
wrong. 

Erle,  .1.  I  am  of  the  same  opinion.  Throughout  the  reform  and  registration 
acts,  two  species  of  qualification  in  respect  of  corporation  voters  are  recognized — [111] 
the  one,  consisting  of  the  compound  character  of  freeman  and  liveryman,  in  the  city 
of  London — the  other,  of  that  of  burgess  or  freeman  in  any  other  city  or  borough. 
The  legislature  imposes  certain  restrictions  upon  this  right  upon  both  classes,  and 
certain  other  restrictions  that  are  applicable  to  one  class  only.  The  proviso,  as  well 
as  to  the  right  to  vote,  as  to  the  right  to  be  registered,  clearly  applies  to  persons 
claiming  as  "  burgesses  or  freemen  "  only. 

Gurney  applied  for  costs  against  the  appellant. 

Maule,  J. (a).  This  case  involved  a  question  of  law,  and  therefore  I  think  no 
costs  should  be  allowed.  In  Bishop,  App.,  Smedhy,  Resp.  (ante.  p.  90),  the  question 
was  one  purely  of  fact. 

Decision  affirmed. 

City  of  London. 

William  Bushell,  Appellant,  William  Endell  Luckett.  Ri  vpomiL  nt. 

Jan.  26,  1846. 

[S.  C.  1  Lutw.  Reg.  Cas.  398  :  15  L.  J.  C.  P.  89  ;  10  Jur.  113.     Referred  to, 
Medwin  v.  Sfreeter,  1869,  L.  R.  4  C.  P.  49-1.] 

A  rate  is  not  a  complete  and  valid  rate  until  allowance  and  publication. — A  rate  was 
made  on  the  28th  of  September,  1844,  and  purported  to  be  made  "for  thirteen 
weeks,  from  the  16th  of  September  to  the  16th  of  December."  A  new  rate  was 
made  on  the  23rd  of  December,  1844,  allowed  on  the  3rd  of  January,  1845,  and 
published  on  the  5th  : — Held,  that  a  claim  under  the  2  W.  4,  c.  45,  s.  30,  made  on 
the  27th  of  December,  to  be  put  upon  "the  rate  for  the  time  being,"  was  a  claim  to 
be  put  on  the  rate  made  in  September. 

William  Endell  Luckett  duly  objected  to  the  name  of  William  Bushell  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the  city 
of  London,  in  respect  of  the  oc-[112]-cupation  of  a  house,  No.  1  Still  Alley,  in  the 
parish  of  St.  Botolph,  Bishopsgate. 

(a)  Tindal  C.  J.  was  absent. 
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The  barrister  expunged  the  Dame  of  the  said  William  Bushel!  from  the  said 
list,  subject  to  an  appeal  to  the  court  of  Common  Pleas  upon  the  following  case  : — 

The  qualification  of  the  appellant  was  duly  proved  in  all  respects,  except  as  to  the 
sufficiency  of  the  rating.  The  poor-rates  in  the  said  parish  are  made  under  a  local 
art,  :>.">  (t.  .1,  c.  61,  by  s.  l(i,  of  which,  ''the  rector,  churchwardens,  overseers  of  the 
poor,  and  inhabitants  of  the  said  parish,  are  authorized  and  required  to  assemble 
and  meet  together  in  the  vestry-room  of  the  said  parish,  on  the  25th  of  June, 
1795,  and  from  time  to  time  for  ever  thereafter  quarterly,  or  oftener,  in  every  year, 
as  occasion  shall  require,  due  notice  having  been  given,  &c.  :  and  they,  or  the  major 
part  of  them  so  assembled,  shall  from  time  to  time  make  such  rate  or  rates,  assess 
uient  or  assessments,  tor  paying  the  interest  due  on  certain  annuities,  and  for  and 
towards  the  relief  of  the  poor  of  the  said  parish,  or  for  other  the  purposes  of  this  act, 
upon  all  and  every  person  or  persons  who  do  or  shall  inhabit,  Ac  &c.,  as  they  the 
said  rector,  &c,  at  such  meeting  shall  think  necessary  and  proper  to  be  rated  and 
assessed,"  Ac 

Four  rates  were  made  in  the  said  parish,  between  the  :ilst  of  July,  1844,  and  the 
31st  of  July,  lsto.  The  first  rate  was  made  on  the  28th  of  September,  1844,  allowed 
on  the  4th  of  October  following,  ami  published  on  the  Oth.  The  rate  was  headed  as 
follows  : — 

"  We,  the  rector,  &c,  being  assembled  and  met  together  this  28th  day  of  September, 
1844,  in  the  church  of  the  said  parish,  clue  notice  having  been  given  of  such  meeting, 
do  hereby  make  the  following  rate  or  assessment,  being  10id.  in  the  pound,  upon  all 
and  every  person  or  persons  who  do  or  shall  inhabit,  &c.  &C.  [113]  (following  the 
words  of  the  act),  for  thirteen  weeks,  from  the  16th  of  September  to  the  16th  of 
December,  1N44." 

The  second  rate  was  made  on  the  23d  of  December,  1844,  was  allowed  on  the  .'Jrd 
of  January,  1845,  and  published  on  the  5th.  This  last-mentioned  rate  had  a  heading 
similar  in  form  to  that  of  the  rate  firs!  mentioned,  being  made  "for  thirteen  weeks, 
from  tlie  ictli  of  December,  1844,  to  the  17th  of  March,  1845." 

The  dates  of  the  Other  two  rates  are  not  material:  they  were  each  headed  in  a 
similar  manner,  and  purported  to  be  made  for  thirteen  weeks  respectively. 

Each  rate,  though  it    purported  to  be  made  on  a   particular  ilay,  was   not,  in   fact, 

made  out  a-  to  the  assessment  of  the  different  parties  included  therein,  till  some  days 
afterwards. 

The  appellant  was  nut  assessed  to  the  hist  mentioned  rate,  nor  did  his  name  appear 
thereon  ;  but,  at  the  end  of  the  rati',  after  the  allowance  thereof,  there  was  a  long  lis! 
of  names,  including  that  of  the  appellant  ;  which  list  was  headed  thus  :  "The  follow- 
ing are  the  names  df  persons  who  have  made  claim  to  be  rated  since  the  complel t 

i  be  foregoing  rate." 

It  was  not  proved  that  any  claim  to  be  rated  was  made  by  the  appellant  before 
the  27th  of  December,  1844  ;  but,  on  that  day,  a  notice  of  claim  was  served,  on  his 
behalf,  on  one  of  the  overseers.      The  claim  was  in  this  form  :  — 

"To  t he  overseers  of  t he  parish  of  St.  Botolph,  Bishopsgate. 

"I  hereby  give  j notice  that  I  occupya  bouse  al  No   I  Still   Uley,  Bishopsgate 

Street,  in  your  parish  ;  and  I  claim  to  have  my  nm rted  as  occupier  thereof, 

iii  tli.'  rate  made  to  the  relief  of  the  poor  in  your  parish,  pursuant  i"  the  <i  A-  7 
\V.  I.  c.  '.»i,  and  t.,  [114]  the  English  reform  and  parliamentary  registration  acts. 
Dated  Ac."  (Signed        "  Willi  \m  Bi  bhell, 

■•  Residing  at  No.  1  still  All 


me 
ht 

SO 


The  said  claim  was  served  at  the  same  time  with  several  others  ;  and.  at  the  ti 

of  such  sen  ice.  th ieei  was  told  that  the  na a  of  the  p  i  i  [aiming,  ought 

to  be  put   ii] the  September  rate;   iii  i- iquem  cot,  the   n  ere  so 

inserted  in  the  before  mentio 1  li-t.  at  the  cud  of  the  September  rate  I l>. 

The  appellant  was  duly  rated  to  the  rate  made  on  the  23rd  oi  December,  1844,  and 
ot  her  subsequent  rates. 

Oil  behalf  of  the  appellant,  it    was  contended,   that,  at    the  ti the  said  claim  to  he 

rated  was  so  made  as  aforesaid,  the  September  rate  was  "the  rate  tor  the  time 
being"  within  the  thirtieth  section  of  the  2  \\  .  I.  c.  55;  and.  therefore,  that  the 
appellant  must  be  deemed  to  have  been  rated  to  that  rate. 
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The  revising  barrister  decided  that  the  September  rate  was  not  the  rate  for  the 
time  being  at  the  time  when  the  said  claim  to  be  rated  was  so  made  as  aforesaid. 

If  the  court  shall  be  of  opinion  that  the  decision  was  wrong,  the  name  of  the 
appellant  is  to  be  re-inserted  in  the  said  list  of  voters. 

The  cases  of  thirteen  other  persons,  the  validity  of  the  objections  against  whom 
depended  upon  the  same  point,  were  consolidated  with  the  above. 

Welsby,  for  the  appellant.  The  rate  made  on  the  28th  of  September,  1844,  and 
allowed  on  the  4th  of  October  following,  and  published  on  the  6th,  was  "the  rate  for 
the  time  being,"  within  the  2  AY.  4,  c.  45,  s.  30  (ante,  p.  91).  That  section  intended 
to  give  parties  a  right  [115]  to  claim  to  be  rated  at  any  time,  and  contemplated  the 
continued  existence  of  poor-rates  throughout  the  year.  The  rate  has  no  legal  existence 
until  allowance  and  publication  ;  therefore,  the  thirteen  weeks  of  its  duration  must  be 
reckoned  from  the  day  of  publication.  The  rate  made  on  the  23rd  of  December,  1N44, 
was  not  allowed  until  the  3rd  of  January,  1845.  At  the  time  the  claim  was  made, 
therefore,  that  rate  did  not  legally  exist.  "The  rate  for  the  time  being"  must  mean 
the  rate  then  in  force,  or  those  words  must  be  relaxed,  and  be  held  to  mean,  the  last 
rate  made  for  the  parish.  The  September  rate  (a)  must,  at  all  events,  be  in  force,  for 
the  purpose  of  collecting  the  arrears. 

W.  R.  Grove,  for  the  respondent.  The  appellant  has  not  brought  himself  within 
the  thirtieth  section  of  the  reform  act.  In  Wamsey,  App.,  Perkins,  Resp.  (Lockey's  case, 
7  M.  &  G.  145,  8  Scott,  N.  R.  970),  it  was  held,  that  a  claim  to  be  rated  under  this 
section,  is  good  only  for  the  single  rate  at  that  time  in  force.  [Maule,  J.  That  case 
assumes  that  there  always  is  a  rate  for  the  time  being.  A  rate  ceases  to  be  the  rate 
for  the  time  being,  when  a  new  one  is  made.  The  question  here  is,  when  did  the 
September  rate  cease  to  be  "  the  rate  for  the  time  being."]  Where  a  rate  is  made 
generally,  it  will,  of  course,  remain  in  force,  until  superseded  by  a  new  one  ;  but 
it  is  otherwise  where,  as  here,  the  rate  is  made  for  a  specific  time.  The  claim  here 
was  subsequent,  in  point  of  date,  to  the  making  of  the  rate  of  the  23rd  of  December, 
and,  therefore,  it  enured  as  a  claim  to  be  put  upon  the  last-mentioned  rate. 
[Tindal,  C.  J.  The  claim,  though  subsequent  to  the  [116]  making  of  that  rate, 
was  before  its  allowance.]  The  rate  of  the  28th  of  September  was  a  non-existing 
rate  after  the  23rd  of  December.  [Tindal,  C.  J.  When  the  party  made  his  claim, 
he  could  not  know  of  the  making  of  the  December  rate.] 

Welsby  was  heard  in  reply. 

TlNDAL,  C.  J.  The  rate  in  question  was  made  on  the  28th  of  September,  allowed 
on  the  4th  of  October,  and  published  on  the  6th  ;  and  it  professes  to  be  made  "for 
thirteen  weeks,  from  the  1 6th  of  September  to  the  1 6th  of  December  ; "  the  object 
being  to  make  a  provision  to  meet  the  exigencies  of  one  quarter.  The  question  is, 
whether,  after  that  quarter  is  ended,  and  before  a  new  rate  is  made  and  perfected  by 
allowance  and  publication,  the  rate  so  made  was  "  the  rate  for  the  time  being  "  within 
the  thirtieth  section.  It  seems  to  me  that  it  does  satisfy  the  words  of  the  act.  If 
the  parish  officers  had  to  justify  a  distress  for  arrears,  made  in  the  interval,  it  must  be 
under  that  as  the  existing  rate.  It  never  was  intended,  in  a  case  like  this,  that, 
because  the  time  had  expired  for  which  the  rate  was  made,  the  rate  itself  must  be  held 
to  have  expired. 

Mavle,  J.  I  also  am  of  opinion  that  "  the  rate  for  the  time  being  "  does  not 
exclude  the  rate  in  question.  The  thirtieth  section  entitles  the  party  occupying  any 
house,  &e.  in  any  parish  or  township  in  which  there  shall  be  a  rate  for  the  relief  of  the 
poor,  to  claim  to  be  rated  in  respect  thereof;  and,  upon  his  so  claiming,  ami  paying 
or  tendering  the  amount  of  rates  due,  the  overseers  are  required  to  put  his  name  upon 
the  rate  for  the  time  being ;  and  it  provides,  that,  in  case  of  their  refusal  or  neglect 
so  to  do,  he  shall  be  deemed  [117]  to  have  been  rated  to  such  rate.  That  assumes 
that  there  always  is  a  rate  for  the  time  being  in  every  parish.  In  fact  there  always 
is  a  rate  existing.  It  has  all  the  qualities  of  a  rate  at  the  time  of  its  conclusion,  as  it 
had  at  its  commencement.  The  words  of  the  thirtieth  section  equally  exclude  the 
idea  of  there  being  two  existing  rates,  as  that  of  there  being  no  rate  existing.  A\  hen 
a  rate  is  once  made,  it  exists  until  superseded  by  another  duly  made,  allowed,  and 
published.     The  party  has  always  a  right  to  be  on  some  rate.     It  is  said  he  should 

(a)  This  observation  would  apply  to  all  preceding  rates  in  respect  of  which  any 
[■rears  remained  to  be  levied. 


ar 
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have  claimed  to  be  put  on  the  rate  made  upon  the  23rd  of  December,  an  incomplete 
rate,  and  not  on  that  which  was  the  last  complete  rate.     I  think,  however,  the  rate 

inchoately  made  in  December,  was  not  "the  rate  for  the  time  being"  within  the  act; 
and,  consequently,  that  the  demand  was  properly  made,  and  the  decision  of  the  revising 
barrister  was  wrong. 

Cresswell,  J.  I  also  am  of  opinion  that  "the  rate  for  the  time  being "  means 
the  last  valid  and  binding  rate.  A  rate  once  made  continues  to  exist  until  quashed, 
or  until  superseded  by  a  new  rate  duly  made,  allowed,  and  published,  SO  as  to  be 
effectual  and  binding  upon  the  parishioners.  Here,  the  rale  made  on  the  2Sth  of 
September  was  the  only  complete  and  valid  rate  at  the  time  the  claim  was  made. 
A  claim,  therefore,  to  be  put  upon  that  rale  was  a  claim  to  be  put  on  "the  rate  for 
the  time  being." 

F.RLE,  J.  A  rate  expressed  to  be  made  lor  a  specific  time,  merely  mean- a  rate 
that  is  calculated  and  intended  to  meet  the  exigencies  of  the  parish  for  that  period, 
not  that  it  shall  cease  to  be  an  existing  rate  when  the  lime  has  elapsed.  A  rate  is 
not  a  valid  and  complete  rate  until  it  is  allowed  and  published.  At  the  [118]  time 
the  claim  in  question  was  made,  the  September  rate  was,  in  my  opinion,  the  rate  for 
the  time  being. 

Decision  reversed  (a). 


County  of  Chester,  Southern  Division. 
Edward  Bayley,  Appellant,  The  Overseers  of  the  Township  of  Nantwk  h, 

UespomL  ills.     Jan.  29,  IS  (li. 

[S.  C.  1   Lutw.  Keg.  Cas.  3(i:i.] 

The  production  of  a  Stamped  duplicate  notice  of  claim,  duly  delivered  to  the  pOSl 
master,  and  duly  directed  to  the  overseers,  pursuant  to  the  <i  .V  7  Vict.  C.  liS, 
ss.  100,  loi,  js  sufficient  evidence  of  the  notice  of  claim  having  been  given  to  the 
overseers  at  the  place  mentioned  in  such  duplicate,  on  the  day  on  which  such  notice 
would,  in  the  ordinary  course  of  post,  have  been  delivered  at  such  place — notwith 
standing  its  actual  delivery  to  the  overseer  is  delayed  until  after  the  time  limited 
by  the  act,  in  consequence  of  pressure  of  business  at  the  post-office. 

Edward  Bayley  claimed  to  be  entitled  to  vote  in  respect  of  property  Bituate  within 
the  township  of  Xantwieh,  in  the  southern  division  of  the  county  of  Chester. 

The  claimant,  as  did  also  twenty-four  other  claimants  (whose  cases  were  identical 
and  were  consolidated  therewith),  resided  at  Xantwieh.  A  notice  of  claim  purporting 
to  be  signed  by  him,  was  duly  proved  to  have  been  posted  a1  Manchester  on  the 
19th  of  July.  This  notice  of  claim,  according  to  the  ordinary  course  of  post,  should 
have  arrived  at  Nantwich,  and  been  delivered  to  the  overseers,  on  the  20th  oi  July. 
It  was  not,  in  fan,  delivered  till  the  22nd.     The  notice  of  claim,  which  was  produced, 

bore  the  Xantwieh  post  marls  of  the  latter  day. 

The  m  erseers  of  Nantwich  published  the  name,,  with  [119]  this  note :  "The  whole 
of  these  claims,  in  consequence  of  negligence  at  the  post-office,  were  not  delivered 
until  after  t he  specified  i ime." 

The  revising  barrister  examined  the  postmaster  of  Nantwich,  who  proved  that  the 
notice,  of  claim  only  arrived  from  Manchestei  on  the  22nd  of  July,  and  that  he  had 
caused  them  to  be  delivered  immediately,  and  was  free  from  all  blame,  h  appeared 
thai  all  (lie  twenty-five  claimants  might  have  delivered  their  notices  ot  claim, 
personally,  in  due  time;  and  thai  one  of  them  denied  all  knowledge  of  hie  i 

having  been  made. 

There  was  no  proof  of  the  cause  of  detention  at  Manchester.     A-  the  i ran, mi 

of  notices  of  objection  had  been  proved  to  have  l n  dela  eral  days  b)  rea  oil 

of  their  vast  numbers,  it  was  < tended  tint  the  multiplicity  of  claim,  had  also  caused 

(a)  [f  the  rate  had,  by  reason  of  the  words  ••  to  the  16th  of  December  followin 

ceased    In   exist    a,  a  rat that    day.  it   would    follow    lli.il     n    valid    claim  to  bo  put 

upon   any    rate   could    have    been    made    between    that     period    and    the   allow  ,.| 

succeeding  rate. 
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the  delay  ;  but  of  this,  there  was  no  legal  evidence.  None  of  the  claimants  were 
examined. 

The  barrister  held  that  the  claims  were  not  duly  made  or  transmitted. 

If  the  court  shall  be  of  opinion  that  he  was  in  error,  the  register  is  to  be  amended 
by  adding  the  name  of  Edward  Bayley,  together  with  the  names  of  the  twenty-four 
other  claimants,  in  the  same  situation  with  Bayley,  according  to  an  annexed  list. 

The  case  was  argued  on  the  19th  instant. 

Cockburn  (with  whom  was  Kinglake,  Serjt.),  for  the  appellant.  The  question 
raised  in  this  case,  is  similar  to  that  already  decided  in  Bishop,  App.,  Helps,  Resp. 
(ante,  p.  45),  save  that  that  was  a  notice  of  objection,  this  a  notice  of  claim.  But  the 
101st  section  of  the  6  &  7  Vict.  c.  18  (ante.  p.  47),  which,  by  reference,  incorporates 
within  it  all  the  provisions  of  the  100th  section  (ante,  p.  47),  enacts,  "that  wherever 
[120]  by  this  act,  any  notice  is  required  to  be  given  or  sent  to  any  person  or  persons 
whatsoever,  or  public  officer,  it  shall  be  sufficient  if  such  notice  be  sent  by  the  post  in 
the  manner,  and  subject  to  the  regulations  hereinbefore  provided,  with  respect  to 
sending  notices  of  objection  by  the  post,  free  of  postage,  or  the  postage  thereof  being 
first  paid,  addressed,  with  a  sufficient  direction,  to  the  person  or  persons  to  whom  the 
same  ought  to  be  given  or  sent,  at  his  or  their  usual  place  of  abode."  [Maule,  J. 
I  suppose  we  are  to  assume,  the  case  being  silent  on  the  subject,  that  these  notices 
were  properly  addressed.]  The  only  question  intended  to  be  raised  was,  as  to  the 
period  of  delivery.  [Maule,  J.  At  the  common  law,  putting  a  letter  into  the  post 
would  be  prima  facie  evidence  of  its  delivery  in  due  course — subject  to  be  rebutted. 
But  s.  100  says,  that,  in  certain  cases,  it  shall  be  sufficient  if  the  notice  of  objection 
be  sent  by  the  post,  free  of  postage,  or  the  sum  chargeable  as  postage  for  the  same 
being  first  paid,  directed  to  the  person  to  whom  the  same  shall  be  sent,  at  his  place  of 
abode  as  described  in  the  list  of  voters.  The  clause  then  goes  on  to  prescribe  the 
manner  of  sending  by  the  post  :  and,  these  directions  being  complied  with,  the  pro- 
duction of  the  stamped  duplicate  is  to  be  evidence  of  the  notice  having  been  given. 
All  that  is  incorporated  into  s.  100.  In  order  to  bring  himself  within  that  provision, 
it  will  be  said  to  be  necessary  to  shew,  not  only  that  the  notice  was  duly  posted,  but 
that  all  the  other  requisites  of  s.  100  have  been  properly  complied  with.  As  to  all 
these,  the  case  is  silent.]  The  revising  barrister  evidently  intended  it  to  be  inferred, 
thai  all  these  provisions  had  been  complied  with.  He  finds  that  the  notice  of  claim 
was  duly  proved  to  have  been  posted  at  Manchester  on  the  19th  of  July.  [Cresswell,  J. 
The  word  "duly"  is  put  in  the  wrong  place.] 

[121]  Welsby,  for  the  respondent.  The  case  is  defective  in  other  respects.  It 
states,  that  a  notice  of  claim  "purporting  to  be  signed  by  the  claimant,"  was  duly 
proved  to  have  been  posted.  [Erie,  J.  All  that  we  have  to  deal  with  is,  the  question 
that  the  barrister  intended  to  decide.]  He  holds  distinctly,  that  the  claims  were  not 
duly  made  or  transmitted.  He  does  not  find  that  the  notices  were  posted  post-free, 
or  that  the  provisions  of  s.  100  have,  in  any  respect,  been  complied  with.  [Tindal,  C.  J. 
I  think  we  ought  to  refer  it  back  to  the  revising  barrister  to  state  what  was  the 
particular  question  of  law  intended  to  be  raised  for  our  decision.] 

The  case  was  accordingly  remitted  to  the  barrister,  who  on  a  subsequent  day 
returnee  1  it  with  the  following  amended  statement  : — 

"The  only  question  intended  to  be  submitted  to  the  court  was,  whether,  taking 
the  sections  100  and  101  of  the  (i  &  7  Vict,  c.  18,  together,  the  production  of  the 
stamped  duplicate  of  notice  of  claim,  duly  delivered  to  the  postmaster,  and  duly 
directed  to  the  overseers  of  Xantwich,  was  to  be  held  conclusive  evidence  of  the 
notice  of  claim  having  been  given  to  the  overseers,  at  the  place  mentioned  in  such 
duplicate,  on  the  day  on  which  such  notice  would,  in  the  ordinary  course  of  post,  have 
been  delivered  to  such  place.  It  was  admitted  that  all  the  provisions  in  sections  100 
and  101,  as  to  sending  notices  by  the  post,  had  been  complied  with.  The  sole  difficulty 
that  presented  itself  to  my  mind  was,  whether,  under  the  circumstances,  the  duplicate 
notice  of  claim  was  conclusive  evidence  of  the  claim  being  in  time  :  and  this  the  court 
of  Common  Pleas  has  since  decided  in  the  affirmative  "  (a). 

Cur.  adv.  vult. 

[122]  Tindal,  C.  J.  This  case  has  been  referred  back  to  the  revising  barrister 
to  certify  whether  any  objection  was  made  before  him  as  to  the  address  of  the  notice 

(a)  Bishop,  App.,  Helps,  Resp.,  ante,  p.  45. 
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of  claim  to  the  overseers  of  Nantwich  being  bhe  proper  address;  and  he  has  certified 

to  us  that  no  such  objection  was  made — that  il  was  admitted  that  all  the  provisions 
in  ss.  100  and  101  of  the  registration  act  had  been  complied  with,  and  that  the  sole 
point  referred  to  us  was,  whether  the  duplicate  notice  of  claim,  properly  stamped,  was 
sufficient  evidence  of  the  claim  being  in  time.  This  point  was  decided  in  the  case  of 
a  notice  of  objection  (a) ;  and  we  think  there  is  no  distinction  to  be  taken,  in  this 
respect,  between  a  notice  of  objection  and  a  notice  of  claim. 

We  therefore  think  the  decision  of  the  revising  barrister  is  wrong,  and  that  the 
same  must  be  reversed,  and  the  names  of  the  twenty-five  claimants  placed  on  the 
register. 

Decision  reversed. 

Yorkshire,  West  Riding. 
Edward  Nelson  Alexander,  Appellant,  Edward  Newman,  Respondent. 

Jan.  29,  1846. 

[S.  C.  1  Lutw.  Reg.  ('as.  104  ;  Barr.  &  Arn.  657  ;   15  L.  J.  C.  P.  13-1 ;  10  Jur.  313.] 

A  conveyance  of  land  by  one  vendor  to  several  vendees  for  a  bona  tide  consideration, 
is  valid,  although  the  avowed  object  of  the  vendor  is  to  multiply,  and  that  of  the 
vendees  to  acquire,  the  right  of  voting. 

Joseph  Bottomley  and  thirty-four  other  persons  claimed  to  have  their  names 
inserted  in  the  register  of  voters  for  the  township  of  Lockwood,  in  the  polling  district 
of  Huddersfield,  in  the  west  riding  of  [123]  the  county  of  York,  as  the  several  owners, 
each  respectively  of  one  undivided  thirty-fifth  part,  of  freehold  land  and  buildings 
there  situated. 

The  facts  applicable  to  each  case,  were  as  follow: — 

Joseph  Bottomley,  being  desirous  of  obtaining  a  qualification  to  vote  in  the  election 
of  members  to  serve  in  parliament  for  the  said  riding,  some  time  in  the  month  of 
January,  L845,  called  upon  J.  R.,  the  agent  of  a  political  association  in  the  town  ot 
Huddersfield,  and  requested  the  said  J.  K.  to  obtain  a  vote  for  him  the  said  Joseph 
Bottomley.  Joseph  Bottomley  wished  to  obtain  the  qualification  as  cheaply  as  he 
could;  but  did  not  care  about  the  nature  or  situation  of  the  property,  provided  il 
would  confer  the  right  of  voting,  and  did  not  involve  an  outlay  of  money  beyond 
what  would  give  the  qualification,  and  at  the  same  time  secure  the  ordinary  rate  oi 
interest.  Joseph  Bottomley 's  motive  in  applying  1"  J.  R.  was  not,  however,  the 
investment  of  money  in  land  or  buildings,  but  only  to  acquire  the  right  of  voting. 

Scinie  time  iii  the  same  month  of  January,  Messrs.  ( '.,  being  wealth)'  nianiifael  urers 
in  the  neighbourhood  of  Huddersfield,  authorized  the  said  J.  li.  to  sell  for  them 
certain  lands  and  cottages,  their  property,  for  the  sum  of  1  1001.  The  only  object  of 
Messrs.  ('.  in  so  authorizing  the  said  J.  K.  to  acl  for  them,  was,  to  increase  the 
number  of  voters  for  members  to  serve  in  parliament  for  the  said  riding.  They  were 
not  in  want  of  money,  and  would  nol  have  sold  any  portion  ot  their  real  estate  below 
its  tair  and  reasonable  value.  J,  R  was  imt  the  attorney  generally  employed,  either 
by  Messrs.  G.  or  by  Joseph  Bottomley ;  but,  as  agent  to  t  he  before  mentioned  associa 
tion,  he  had  previously  caused  advertisements  to  be  inserted  in  the  public  papers 
inviting  parties  either  to  sell  or  purchase  small  freeholds  for  the  [124]  purpo 
qualifying  raters  for  the  said  riding,  and  referring  to  himself  as  such  a  jenfc 

In  consequence  of  such  authority  from  the  said  Messrs.  C,  and  ol  such  instruo 
tions  from  Joseph  Bottomley,  and   many  other  parties  similarly  disposed,  the  said 

J.    R.   arranged    the    purchase    and    sale    oi    the    -aid    lands   and    cottage      b}     the    said 

Messrs.  C.  to  the  said  Joseph  Bottomley  and  thirty  four  other  persons,  as  tenants  in 

common,  for  the  su I   14001.     A  deed  conveying  the  said  land  and  cottages  was 

accordingly  prepared  by  the  said  J.  R.,  and  was  duly  executed  by  the  said  Joseph 
Bottomley  on  the  22nd  of  January  last  ;  on  w  Inch  occa  the  said  Joseph  Bottomle> 

paid  Ins  portion  of   the   purchase  money,  viz.    101.,  to   the. aid. I.   b'.,  for  and  on  behalf 

of  Messrs,  ('.,  together  with  II.  toward   J.  R     bill  ol  costs. 

On  the  same  22nd  ol  January,  a  lease  of  the  land  and  cottages  in  question  was 

\<t)  Bislwp,    I/'/'-.  Helps,  /■''  /' •  tmte,  p.  15. 
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executed  by  Joseph  Bottomley  and  the  thirty-four  other  tenants  in  common,  to  the 
said  Messrs.  C,  for  the  period  of  fifteen  years,  at  the  annual  rent  of  701.,  which  rent 
has  since  been  duly  paid.  The  land  and  cottages  are  within  a  very  short  distance  of 
Messrs.  C.'s  mill,  and  were  before  and  at  the  time  of  the  purchase,  and  still  are,  in  the 
occupation  of  persons  employed  by  the  said  Messrs.  C.  in  the  said  mill. 

Joseph  Bottomley  has  never  seen  the  property  in  question  ;  and  he  stipulated, 
when  he  applied  to  J.  R.  on  the  subject,  that  he  (Joseph  Bottomley)  was  to  have  no 
trouble  in  the  matter,  but  should  receive  40s.  per  annum  for  his  401.,  and  secure  the 


right  of  voting. 


The  conveyance  was  complete  and  bona  ride,  the  purchase-money  really  paid  by 
the  said  Joseph  Bottomley  and  the  several  other  purchasers,  and  there  was  no  secret 
trust  or  reservation  in  favour  of  the  sellers,  nor  any  stipulation  as  to  the  mode  in 
which  the  elective  [125]  franchise  should  be  exercised  by  the  said  thirty-five 
purchasers,  or  any  of  them,  nor  had  any  of  them  any  communication  with  Messrs.  C, 
save  through  their  common  solicitor,  J.  K. 

The  said  Messrs.  C.  and  the  thirty-five  other  persons  entertain  the  same  political 
opinions;  and,  though  there  was  no  immediate  concert  between  them,  the  avowed 
and  only  object  of  the  transactions  on  both  sides  was  to  multiply  voices  in  the  election 
of  members  of  parliament  for  the  said  riding. 

Upon  these  facts  the  claims  of  the  said  Joseph  Bottomley  and  the  thirty -four  other 
persons  to  have  their  names  inserted  in  the  said  list  of  voters,  was  opposed,  on  the 
ground  that  the  case  came  within  the  statute  7  &  8  W.  3,  c.  :.'■*>,  commonly  called  the 
splitting  act,  as  being  a  conveyance  made  in  order  to  multiply  voices,  or  to  split  and 
divide  the  interest  in  houses  or  land  among  several  persons,  to  enable  them  to  vote  at 
elections  of  members  to  serve  in  parliament,  and  therefore  void  and  of  none  effect. 

The  revising  barrister  decided  that  the  statute  did  not  apply  to  conveyances  made 
under  the  circumstances  disclosed  in  the  foregoing  statement  of  facts  ;  that  no  convey- 
ance of  an  estate  for  an  adequate  consideration,  made  bona  fide,  without  reservation, 
ratified  according  to  law.  and  accompanied  by  payment  of  the  purchase-money  on  the 
one  hand,  and  possession  of  the  property  or  receipt  of  the  rents,  as  in  this  case,  on 
the  other,  can  afterwards  be  nullified  by  an  inquiry  into  the  motives  which  may  have 
actuated  the  contracting  parties  before  or  at  the  time  of  the  transaction  ;  and  that 
the  said  Joseph  Bottomley  and  the  said  thirty-four  cither  claimants  were  entitled  to 
have  their  names  retained  in  the  list  of  voters  for  the  said  riding  in  respect  of  their 
several  and  respective  shares  in  the  said  freehold  land  and  buildings. 

[126]  The  cases  of  sixteen  other  persons  similarly  circumstanced  were  consolidated 
with  the  principal  case. 

Annexed  to  the  case  is  a  copy  of  the  list  of  claimants,  the  form  of  which  is  as 
follows  : — 


I    In  Mian  Name  and 
Surname,  &c. 


Bottomley, 
Joseph. 


Booth,  Samuel. 


&c.,  &c 


Place  of  Abode. 


No.  40,  West- 
gate,  Hud- 
dersfield. 


No.  4,  Queen- 
Street,  Hud- 
dersfield. 


Nature  of  Hie  sup- 
posed Qualification. 


Freehold  land 
and  build- 
ings, one 
undivided 
thirty-  fifth 
part  there- 
of. 

Freehold  land 
and  build- 
ings, one 
undivided 
thirty-  fifth 
part  there- 
of. 


Street,  &C-,  where 
Property  situate,  &c. 


Cobden's  Row,  Cross- 
land  Moor,  Lock- 
wood,  Nos.  5  to  16, 
inclusive. 


( 'ciliden's  Row,  Grass- 
land Moor.  Lock- 
wood,  Nos.  5  to  16, 
inclusive. 


The  case  was  argued  in  Michaelmas  term  last  (a). 

Kinglake,  Serjt.,  for  the  appellant.     The   question  in   this  case  turns  upon  the 


{a)  Before  Tindal,  G.  J.,  and  Coltman,  Maule,  and  Erie,  J  J. 
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construction  of  the  7  &  8  \V.  .'!,  c.  25,  s.  7,  which  enacts  "that  no  persons  shall  be 
allowed  to  have  any  vote  in  the  election  of  members  to  serve  in  parliament,  for  or  by 
reason  of  any  trustestate  or  mortgage,  unless  such  trustee  or  mortgagee  be  in  actual 
possession,  or  receipt  of  the  rents  and  profits,  of  the  same  estate  ;  but  that  the  mort- 
gagor, or  cestui  que  trust,  in  possession,  shall  and  may  vote  for  the  same  estate, 
notwithstanding  such  mortgage  or  trust;  and  that  all  conveyances  of  any  messuages, 
lands,  tenements,  or  hereditaments  in  any  county,  city,  or  borough,  A'C,  in  order  to 
multiply  voices,  or  to  split  and  divide  the  interest  in  any  houses  or  lands  among 
several  persons,  to  enable  them  to  vote  at  elections  of  members  to  serve  in  parliament, 
are  hereby  declared  to  be  void  and  of  none  effect,  and  that  no  more  than  one  single 
voice  shall  be  admitted  for  one  and  the  same  house  or  tene-[127]-ment."  The  language 
of  the  act  is  clear  and  explicit.  If  the  object  of  the  vendor  and  the  vendees,  in  making 
the  conveyance,  is,  to  create  a  multiplicity  of  votes  in  respect  of  the  same  property, 
the  case  falls  within  the  act:  and  there  is  nothing  either  in  the  general  law  of  the 
land,  or  in  any  of  the  subsequent  statutes,  to  destroy  or  diminish  the  effect  of  this 
provision,  or  to  limit  its  operation,  as  will  be  contended  on  the  part  of  the  respondent, 
to  conveyances  that  are  fraudulent,  or  made  subject  to  a  secret  understanding  that 
no  interest  should  pass  thereby,  or  that  the  right  of  voting  should  be  exercised  in  any 
particular  way.  It  may  be  material  to  invite  the  attention  of  the  court  to  the  state 
of  the  law  upon  this  subject  at  the  time  of  the  passing  of  the  statute  referred  to. 
That  will  appear  from  the  observations  of  Lord  Somers,  by  whom  the  statute  of 
William  is  known  to  have  been  framed,  subjoined  to  his  report  of  the  case  of  Onslow  v. 
Rapley  [a).  That  was  an  action  brought  by  Mr.  Onslow  against  the  returning  officer 
of  Haslemere  for  a  false  return  alleged  to  have  been  made  by  him  at  the  election  for 
that  place  in  1080.  The  opinion,  that  the  occasional  conveyance  of  burgages  was  not 
illegal,  was  not  only  denied,  but  reprehended  with  great  severity  and  indignation,  as  an 
insult  to  the  good  policy  of  the  slate,  and  to  the  government  itself.  It  was  there  said, 
"that  the  making  of  votes  by  such  means  was  a  very  evil  and  unlawful  thing,  and 
tended  to  the  destruction  of  the  government  and  debauching  of  parliament;'  and 
"  that  it  was  senseless  to  think  such  practices  were  part  of  the  constitution  of  our 
government,  or  to  imagine  that  persons  whom  we  en-£128]-trust  with  our  lives  ami 
fortunes  ought  to  be  made  and  chosen  by  such  evil  devices "  (see  1  Peckw.  319) 
Lord  Somers  observes  that  the  case  is  made  public,  amongst  other  purposes,  "to  direct 
places  having  a  right  to  elect,  to  manage  the  same  duly  and  lawfully,  and  not  only  to 
caution  them  against  making  any  votes  by  splitting  burgage  tenures  by  such  fraudulent 
conveyances,  where  the  choice  is  annexed  to  such  tenure  (all  such  conveyances  as  are 
not  real  and  made  bona  tide  upon  good  consideration,  being,  in  this  case,  held  to  be 
Void  by  the  common  law):  but  the  reason  of  this  case  will  extend  to  other  ways  of 
election  ;  for,  where  the  choice  is  by  the  body  corporate,  the  putting  out  without  just 
cause  such  as  are  incorporate,  Or  the  making  other  members  of  the  corporation  to  serve 
a  turn  at  an  election,  will  be  equally  dangerous,  and  also  ineffectual,"  &C.  Fifteen  years 
after  the  decision  of  Onslow  v.  Itajilci/,  the  statute  of  William  was  passed.  Tin'  next 
statute   upon  this  subject  is  the   1(1  Ann.  e.  J.i  (A),  which,  it    will    be  con-[129]-lended 

(,i)  Lord  Somers's  Tracts,  vol.  viii.  pp.  270-276.  And  see  S.  ('.  :;  Lev.  29,  2  Venfcr. 
•'17,  Fortescue,  169.  S.  C.  cited  in  Pridea/ux  \.  Morris,  1  Lutw.  89.  And  Bee  the 
declaration,  and  the  trial  at  the  Surrey  assizes,  also  reported  in  I  1  Howell,  St.  Tr.  7u7,  u, 

(6)  Section  I,  after  reciting  the  7  .v  8  W.  ■'!.  c.  •-'■">,  s.  7,  "for  the  c  effectual 

preventing  of  such  undue  practices,"  enacts,  "that  all  estates  and  con  \cyai  ices  w  hat  so 
BVer  made  to  any  person  or  persons,  in  any  fraudulent  or  collusive  manner,  on  purpose 

to  qualify  him  or  them  to  give  his  or  their  vote  or  votes  at  Buch  elections  of  Knights 
of  the  shire  (subject,  nevertheless,  to  conditions  or  agreements  to  defeat  or  determine 
such  estate,  or  to  re-convey  the  same),  shall  be  deemed  and  taken,  againsl  those  persons 
who  executed  the  same,  as  free  and  absolute,  and  !»•  bolden  and  enjoyed  by  all  and 
every  such  person  or  persons  to  wh such  conveyance  -hall  be  made  as  aforesaid, 

freely  ami  absolutely  acquitted,  exonerated,  and  discharged  of  and  from  all  manner  oi 
trusts,  conditions,  clause  of  re  en  I  rv,  powei     0J   revocation,  provisoes  oi   redemption,  or 

other  defeasances  whatsoever,  between  or  with  the  said  parties,  or  any  other  person 
or  persons  in  trust  for  them,  or  any  oi  them,  foi  i  he  redeeming,  revoking,  or  defeating 
such  estate  or  estates,  or  for  the  restoring  or  re  conveying  thereof,  or  anj  pan  thereof, 
to  any  person  or  persons  who  made  or  executed  Buofa  conveyance,  or  to  any  other 
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on  the  other  side,  is  a  legislative  exposition  of  the  former  act.  It  does  not  repeal  the 
statute  of  William  ;  and  it  contemplates  a  totally  different  object.  It  applies  to  all 
estates  and  conveyances, — whether  they  have  the  effect  of  multiplying  voices  or  not, 
— that  are  made  for  the  purpose  of  conferring  a  vote.  [Tindal,  C.  J.  The  argument 
on  the  other  side  will  lie,  that  these  two  statutes  only  apply  to  fraudulent  convey- 
ances.] Such  conveyances  were  already  avoided  by  the  common  law.  The  language 
of  the  statute  of  William  is  general.  That  act  avoids  the  conveyance :  the  statute 
10  Ann.  c.  23,  declares  it  to  be  good.  Some  reliance  may  be  placed  upon  the  form  of 
oath  given  in  the  10  Ann.  c.  23,  s.  4(a),  which  is  a  little  varied  by  the  18  G.  2,  c.  18, 
s.  1  :  but,  inasmuch  as  the  statute  of  William  had  declared  a  conveyance,  made  in 
order  to  multiply  voices,  to  be  void,  the  party  taking  such  a  conveyance  would  be 
equally  unable  to  swear  that  he  had  freehold  lands,  whether  the  conveyance  was 
fraudulent  under  the  statute  of  Anne  or  not.  The  53  G.  3,  c.  49,  is  important  to 
shew  that  the  statute  of  William  was  considered  to  be  then  in  full  operation,  inde- 
pendently of  the  statute  of  Anne,  and  also  as  a  clear  exposition  of  the  sort  of  convey- 
ance to  which  the  statute  of  William  was  intended  [130]  to  apply.  That  act  is 
intituled  "An  act  to  explain  and  amend  an  act  passed  in  the  seventh  and  eighth  years 
of  the  reign  of  the  late  King  William,  as  far  as  relates  to  the  splitting  and  dividing 
the  interest  in  houses  and  lands  among  several  persons,  to  enable  them  to  vote  at 
elections  of  members  to  serve  in  parliament:"  and  sect.  1,  after  reciting  the  7  &  8 
\\  .  •'!,  c.  25,  s.  7,  as  it  is  recited  in  the  10  Ann.  e.  2:!.  and  further  reciting  that  doubts 
had  been  entertained  whether  devises  by  will  made  in  such  cases,  and  for  such  pur- 
poses, were  within  the  true  intent  and  meaning  of  the  said  act,  enacts  and  declares 
"that  all  devises  by  will  made  in  such  cases  and  for  such  purposes  as  by  the  said  act 
are  hereinbefore  described,  are  and  shall  be  taken  to  be  conveyances  within  the  true 
intent  and  meaning  of  the  said  act,  as  if  the  same  had  been  therein  specially  men- 
tioned :  Provided  always,  that  this  act  shall  not  revoke  or  defeat,  or  be  construed  to 
revoke  or  defeat,  any  part  of  any  will  in  which  is  comprised  any  devise  or  devises 
which  is  in-  are  hereby  declared  void,  other  than  or  beyond  the  devise  or  devises  made 
void  by  this  act."  [Maule,  J.  Have  you  adverted  to  the  circumstance  of  the  statute 
of  William  being  merely  declaratory  I  If  a  conveyance  were  colourable,  one  could 
understand  that  it  would  be  void  at  common  law.  Lint,  I  apprehend,  it  will  scarcely 
be  contended  that,  before  the  passing  of  that  statute,  a  conveyance  for  a  money  con- 
sideration would  have  been  fraudulent  and  void.]  It  undoubtedly  would,  if  made  for 
the  unlawful  purpose  of  creating  votes  :  it  would  be  a  parliamentary  fraud.  In  The 
East  Grinstead  case  (1  Peckw.  310)  it  is  said  :  "  Occasionally  is,  perhaps,  of  all  things 
which  concern  the  law  of  elections,  the  most  frequent  subject  of  discussion,  and  the 
least  understood  :  no  definition  hitherto  given  has  comprised  it  in  all  its  [131]  forms. 
Perhaps  a  more  precise  idea  may  be  obtained  of  it,  by  considering  it  in  two  different 
points  of  view,  and  distinguishing  between  the  two  sorts  of  it.  The  first  kind  of 
occasionally  is  such  as  does  not  contain  any  of  what  is  generally  called  legal  fraud, 
but  yet  is  deemed  to  be  a  fraud  upon  the  law  of  parliament:  and  this  is,  where  the 
subject  to  which  a  right  of  voting  is  attached  is  obtained  sincerely  and  bona  tide,  but 
upon  the  eve  of  a  particular  election,  and  for  the  express  and  only  purpose  of  enabling 
the  person  who  acquires  it  to  give  a  vote  at  that  election.  Such  acquisitions  have 
often  been  determined  by  the  House  of  Commons,  in  its  extreme  and  honourable 
jealousy  of  its  own  purity,  to  be  void  as  to  the  particular  purpose  for  which  they  were 
made,   though  to  every  other  they   may  be  substantial  and  effective.     This  may  be 

person  in  trust  for  them,  or  any  of  them,  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever ;  and  that  every  person  who  shall  make  and  execute  such  con- 
veyance or  conveyances  as  aforesaid,  or,  being  privy  to  such  purpose,  shall  devise  or 
prepare  the  same,  and  every  person  who,  by  colour  thereof,  shall  give  any  vote  at  any 
election  of  any  knight  or  knights  of  the  shire  to  serve  in  parliament,  shall,  for  every 
such  conveyance  so  made,  or  vote  so  created  or  given,  forfeit  the  sum  of  401."  &c. 

(n)  "  You  shall  swear  that  you  are  a  freeholder  in  the  county  of  ,  and 

have  freehold  lands  or  hereditaments  lying  or  being  at  ,  in  the  county  of 

,  of  the  yearly  value  of  40s.,  above  all  charges  payable  out  of  the  same  ;  and 

that  such  freehold  estate  hath  not  been  made  or  granted  to  you  fraudulently,  on  purpose 

to  qualify  you  to  give  your  vote,"  &c. 

See  the  form  of  oath  prescribed  by  the  7  &  8  W.  3,  e.  25,  s.  3. 
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termed  occasionality  in  its  most  simple  form,  and  in  the  strictest  sense  of  the  mud. 
An  instance  of  it,  to  cite  one  out  of  many,  appears  in  the  case  of  Pontefract,  IT  Jan. 
1699  (2  Heyw.  -'544):  there  it  is  said  'that  Edward  Foster's  deeds  of  purchase  were 
produced  in  court  at  the  election,  but  lie  was  refused  his  rote,  because  his  deeds  were 
dated  three  or  four  days  after  the  teste  of  the  writ,  though  he  yet  holds  the  estate  !' 
So  watchful  have  parliaments  been  to  prevent  the  fruit  of  such  practices,  that  no  length 
of  time  has  been  permitted  to  establish  that  which  in  its  origin  was  occasional.  In 
the  case  of  Weymouth  and  Mekambe  Regis,  3rd  June,  1714,  the  votes  of  persons  who 
had  enjoyed  their  estates  for  three  years,  were  set  aside,  because  the  estates  had  been 
at  first  acquired  for  the  sole  purpose  of  a  vote.  The  second  kind  of  occasionality  is 
so  connected  with  fraud,  that  they  are  convertible  terms.  It  consists  in  an  illusory 
and  pretended  grant,  for  the  purpose  of  voting,  of  that  which,  in  fact,  never  passes 
[132]  from  one  party  to  the  other."  Again  (1  Peckw.  365),  it  is  said  :  "The  question 
whether  an  estate  bought  solely  for  the  purpose  of  a  vote,  could  confer  a  vote,  was 
made  and  argued  in  the  last  Oakhampton  cane,  upon  the  votes  of  the  Rev.  T.  Hole, 
and  of  Richard  Hole,  Esq."  (1  Fraser,  174).  "In  the  former  of  these,  the  fairness  of 
the  transaction  was  admitted  ;  but  it  was  alleged  that  the  vote  was  bad,  'because  the 
leading  intention  of  the  parties  was  to  procure  a  vote  for  the  grantee.'  And  of  that 
opinion  was  the  committee,  although  it  was  insisted,  on  the  other  side,  that  such  an 
intention  was  neither  illegal  nor  reprehensible.  The  principle  of  these  decisions  is, 
that  the  right  of  voting,  which  is  accessory  and  appurtenant  to  the  estate,  may  not  be 
made  the  object  of  contract  or  purchase  per  se,  independently  of,  or  paramount  to,  the 
estate  itself."  The  conveyance  is  not  to  be  made  the  mere  vehicle  of  a  vote. 
[Maule,  J.  Consistently  with  these  authorities,  there  is  no  occasionality  in  the  present 
transaction.]  The  53  G.  3,  c.  49,  clearly  shews  that  the  conveyances  contemplated 
by  the  7  &  8  W.  3,  c.  25,  s.  7,  were  not  merely  fraudulent  conveyances. 

S.  Martin,  for  the  respondent.  The  objection  of  occasionality  dues  nut  apply  here. 
Occasionality  is  the  conferring  a  vote  for  a  single  election,  without  giving  any 
permanent  right.  That  is  what  I. old  Somers  had  in  view,  when  he  spoke  of  "serving 
a  turn  at  an  election;"  and  that  is  confirmed  by  the  cases  cited  from  Peckwell.  It 
can  hardly  be  said  to  be  an  unlawful  thing  for  a  man  to  desire  to  possess  a  vote  :  it 
would  be  absurd  to  contend  that  it  is  not  a  perfectly  fair  and  legitimate  object 
in  a  man  to  purchase  freehold  property,  for  the  purpose  of  acquiring  a  vote.  The 
statute  of  William  annihilates  the  conveyance :  its  modus  operandi  is,  to  [133] 
prevent  any  estate  passing,  in  eases  falling  within  its  provisions;  the  real  object  being 
(and  this  is  confirmed  by  the  53  G.  3,  C.  49),  to  prevent  an  owner  of  property,  of  his 
own  head,  making  conveyances  of  land,  or  disposing  of  it,  in  joint-tenancy,  so  as  to 
give  to  the  grantees  a  right  to  vote  :  it  never  was  meant  to  apply  to  a  ease  like  this, 
where  the  vendors  contract  to  pay  the  full  value.     Reading  the  statute  of  William 

with  the  statute  of  Anne,  and  the  53  G.  3,  c.  49,  and  tl aths  therein  severally 

prescribed,  the  thing  prohibited  is,  a  conveyance  for  which  no  consideration  is  paid, 
and  not  a  bona  tide  purchase  lor  an  adequate  consideration,  notwithstanding  the  con 
trading  parties  may  have  intended,  the  one  to  obtain,  ami  the  other  to  confer,  a  vote. 
(Maule,  .1.  If  a  man  chooses  to  give  land,  it  would  not  be  a  fraud  upon  the  act] 
Suppose  a  landed  proprietor,  upon  his  son's  coming  of  age,  oonvej  an  tate  to  him, 
and  tells  him  it  will  give  him  a  right  to  vote  ;  would  the  talk  about  i  he  vote  invalidate 

the  conveyance  1     In  Elliott  on  Registration  (page,  90)  it  is  said  :  "It  has  I n  argued, 

thai  the  practice  of  making  even  bona  lide  conveyances,  and  for  a  valuable  consideration, 

for  thi'  purpose  of   multiplying   VOteS,  is   illegal,  and  was  BO  at   the   eomn law.       Bui 

the  better  opinion  appears  to  be,  as  stated  in  EeyM I'a  County  Elections  (2nd  edit. 

p.  154),  thai  the  practice  was  not  prohibited,  provided  the  transactions  by  which  they 
were  created,  were  sincere  and  bona1  fide,  thai  one  might  Bell  and  another  buy  bo  much 
land  as  would  qualify  the  purchaser  to  \ote,  without  being  guilty  of  any  thing  either 
immoral  or  illegal,  and  that   votes  were  had  For  occa  tonality  only  where  there  was 

fraud    in    the    transaction,   and    the    transfer  of    the    property  "a-   only   pretended,  and 

not  real,  or  accompanied  with  some  secrel  trust  as  to  the  vote  which  waa  the  objeel 
of  it.    [134]  The  statute  7  &  8  W.  3,  c.  25,  so  far  as  il  relates  to  the  splitting  ol  Ere< 
holds,  does  nut   appear  to  have  been  ever  acted  upon  by  committees  in  the  i 
county  electors."     And  Tin  < >h Immpton  coa  is  referred  to.     The  statute  10  Ann.  o,  23, 
s.  1,  may  be  considered  as  a  legislative  interpretation  of  the  7  .\  8  W.  3,  c.  25,  b.  7. 
It  was  so  contended  in  Marshall,  App.,  Bourn,  Reap.  (7  M.  &  Q.  188,8  Scott,  V  l;.  889) . 
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and  this  argument  seems  to  have  been  adopted  by  the  court.  The  only  distinction 
between  that  case  and  the  present  is,  that  there  the  vendor  was  not  privy  to  the 
alleged  illegal  purpose  of  the  purchasers  ;  and  here,  he  is :  but  such  privity  alone  will 
not  bring  the  case  within  the  statute.  If  the  argument  urged  on  the  part  of  the 
appellant,  as  to  the  construction  of  the  statute  of  William,  be  correct,  there  was  no 
necessity  for  the  subsequent  statute. 

Kinglake,  Serjt,  in  reply.  The  present  question  is  left  untouched  by  the  decision 
in  Mai  shall,  -//</'.,  Bown,  Resp.  If  the  argument  just  urged  be  well  founded,  there  is, 
at  the  present  day,  no  law  to  prevent  the  splitting  of  tenements.  [Maule,  J.  Provided 
it  is  bona,  fide  and  honestly  done.]  The  case  supposed  of  a  conveyance  or  gift  from 
a  father  to  a  son,  would  clearly  be  within  the  statute,  if  the  sole  object  were  the 
conferring  a  vote  (b). 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  opinion  of  the  court. 

This  appeal  against  the  decision  of  the  revising  barrister  for  the  west  riding  of  the 
county  of  York  raises  the  distinct  question,  whether  a  conveyance  of  land  to  a  numerous 
body  of  purchasers,  as  tenants  in  common,  is  [135]  void  under  the  seventh  section  of 
the  statute  7  &  *  W.  •'!,  c.  25  ;  such  conveyance  being  made,  both  on  the  part  of  the 
vendor  and  of  the  vendees,  "for  the  avowed  and  only  object  of  multiplying  voices  in 
the  election  of  members  to  serve  in  parliament,"  but,  at  the  same  time,  being  a  bona 
fide  conveyance  made  upon  a  contract  of  sale,  where  the  purchase-money  was  realhT 
paid,  and  possession  of  the  land  really  taken  and  kept,  under  the  conveyance,  and 
where  there  was  no  secret  trust  or  reservation  in  favour  of  the  sellers,  nor  any 
stipulation  as  to  the  mode  in  which  the  elective  franchise  should  be  exercised. 

The  question  is,  undoubtedly,  one  of  considerable  importance,  not  only  as  it  involves 
a  general  principle  of  election  law,  but  as  it  applies  to  a  large  number  of  the  cases 
reserved  for  our  determination.  It  has  been  argued  before  us  both  upon  the  present 
and  upon  another  of  the  reserved  cases ;  and  we  are  of  opinion,  upon  the  proper  con- 
struction of  the  statute  above  referred  to,  taking  into  consideration  at  the  same  time 
the  statutes  subsequently  passed  upon  the  same  subject-matter,  that  the  conveyance 
in  question  was  not  a  void  conveyance,  and  that  the  several  persons  claiming  a  right 
to  vote  under  it  were  entitled  to  have  their  names  retained  on  the  list  of  voters  for 
the  west  riding  of  the  county  of  York. 

Even  if  the  statute  7  A;  8  W.  3  were  the  only  statute  passed  upon  the  subject,  and 
that  statute  were  to  be  construed  strictly  by  its  Aery  letter,  we  think  its  provisions  could 
not  be  held  to  extend  to  the  case  of  any  conveyance  made  upon  a  real  and  bona  fide 
contract  for  a  sale  and  purchase  of  the  land  :  but  that  the  statute  was  intended  to 
apply  to  fictitious  conveyances  which  had  nothing  more  than  the  form  and  appearance 
of  a  conveyance,  which  consisted  of  the  parchment  and  the  seal  only,  the  parties  thereto 
having  privately  agreed  [136]  and  intended  that  no  interest  should  actually  pass 
thereby. 

The  first  observation  that  arises  upon  the  statute  of  Will.  3  is,  that  the  section 
now  under  discussion  is  declaratory  only  of  the  common  law.  The  first  branch  of 
that  section  does,  indeed,  create  a  new  law.  It  is  thereby  enacted  that  no  person 
shall  have  a  vote  at  elections,  by  reason  of  any  trust>estate  or  mortgage,  unless  such 
trustee  or  mortgagee  be  in  actual  possession  or  receipt  of  the  rents  or  profits  of  the 
same  estate  :  but  that  the  mortgagor,  or  cestui  que  trust,  in  possession,  shall  vote  for 
the  same  estate.  But  the  second  branch  of  the  section,  which  is  that  now  under  con- 
sideration, is  framed  very  different^.  By  this  latter  branch,  all  conveyances  in  order 
to  multiply  voices  and  to  split  and  divide  the  interest  in  any  houses  or  lands  among 
several  persons,  to  enable  them  to  vote,  are  thereby  declared  to  be  void  and  of  none 
effect. 

This  marked  distinction  between  the  two  parts  of  this  section  proves,  incontestably, 
that  the  latter  part  was  intended  only  to  declare  the  law  as  it  then  stood,  giving  to 
such  law  the  greater  weight  and  sanction  of  a  legislative  declaration. 

The  first  question,  therefore,  is,  what  conveyances  made  in  order  to  multiply  voices 
at  elections  would  be  void  at  common  law. 

The  right  of  voting  for  knights  of  the  shire  did,  by  the  common  law,  as  regulated 

(b)  Contra,  Newton,  .4pp.,  Harp-eaves,  Resp.,  post,  p.  163. 
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by  the  two  statutes  8  H.  6  (a)  and  10  H.  6  (A),  belong  to  such  people  resident  in  each 
shire  (c),  whereof  every  one  had  frank-tenement  within  the  same  county  to  the  value 
of  40s.  by  the  year,  at  [137]  least,  above  all  charges.  And  there  was  no  restriction 
Hi-  prohibition,  by  the  common  law,  against  any  man's  purchasing  freehold  within  the 
county  of  sufficient  amount  to  qualify  him  to  vote,  nor,  on  the  other  hand,  against  any 
man's  selling  the  same  to  one  or  to  any  number  of  purchasers,  although  the  object  of 
the  seller  and  purchaser  might  be  that  the  purchaser  should  acquire  a  vote,  and, 
consequently,  that  the  number  nf  voters  should  be  therein'  increased.  Bythe  common 
law,  therefore,  no  conveyance  really  and  honestly  made  for  the  purpose  of  carrying 
such  contract  into  effect,  was  void.  But,  by  the  common  law,  from  the  earliest  times, 
a  conveyance,  however  perfect  in  point  of  form,  being  such  in  form  only,  and  intended, 
by  the  secret  agreement  or  understanding  between  the  parties,  never  to  have  any  real 
effect  as  a  conveyance,  was  always  held  to  be  void,  whatever  the  secret  object  and 
purposes  of  the  parties  in  making  such  conveyance  might  be.  The  old  text-writers  lay 
it  down  as  a  maxim,  that  "  the  law  abhors  covin,  and  therefore  every  covinous  act  shall 
be  void."  And  it  is,  upon  that  principle,  unquestionable,  that  a  conveyance  made  in 
order  or  for  the  purpose  of  giving  a  qualification  to  vote  at  an  election,  or  for  any  other 
purpose,  if  made  with  the  secret  intention  and  design  that  it  should  appear  to  the  world 
as  a  conveyance,  but,  as  between  the  parties  themselves,  should  pass  no  interest,  and 
have  no  effect,  would  be  fraudulent  and  void  at  common  law.  Lord  Sinners — and  it 
is  impossible  to  name  an  authority  of  greater  weight  on  a  subject  of  this  nature — is 
express  to  this  point.  In  the  observations  made  by  him  on  the  trial  of  the  case  of 
Ondow  v.  The  Bailiff  of  the  Borough  of  Hash: mere  (Lord  Somers's  Tracts,  vol.  viii.  p.  275), 
for  misconduct  as  a  returning  officer,  on  which  occasion  it  was  proved  that  many  of 
the  voters  claimed  [138]  under  conveyances  <if  very  minute  and  insignificant  parts  of 
burgage  lands,  which  had  been  lately  made,  and  which  were  fraudulently  contrived  to 
make  votes  against  an  election,  he  lays  it  down  thus  : — This  case  should  caution  places 
having  rights  to  elect,  against  making  votes  by  splitting  burgage  tenures  by  such 
fraudulent  conveyances;  "all  such  conveyances  as  are  not  real,  and  made  bona  fide 
upon  good  consideration,  being  in  the  case  held  to  be  void  by  the  common  law."  He 
thus  draws  a  very  marked  distinction  between  conveyances  made  to  give  qualifications 
where  they  are  real  and  honest,  and  where  they  are  fraudulent  and  fictitious;  con- 
sidering the  latter  only  to  be  void  at  common  law.  And,  as  this  trial  took  place  only 
about  fifteen  years  before  the  passing  of  the  statute  of  W.  3,  the  language  of  Lord 
Somers  affords  strong  evidence  how  the  common  law  stood  at  the  time  of  the  passing 
of  that  act. 

Again,  the  very  language  of  the  statute  of  William  seems  to  point  to  the  ■cssary 

distinction,  that   real  and  bonS   fide  conveyances  were  not  intended  to  be  avoided, 

although  the  motive  or  purpose  of   the  parties   might   be  that  of    multiplying  voices   .it 

elections,  hut  such  conveyances  only  made  for  thai  purpose  as  were  pretended  and 
fictitious.  The  statute  says :  "All  conveyances  in  order  to  multiply  voices  "  are  declared 
to  be  void.  The  statute  names  the  conveyance  only  ;  it  makes  no  reference  whatever 
to  any  contract  for  sale  upon  which  a  real  conveyance  was  grounded,  nor  professes  to 
deal  in  any  manner  with  the  estate  or  interest  in  the  land  which  was  affected  by  such 
contract  of  sale,  nor  provides  for  the  revesting  of  the  land  which  passed  into  the 
possession  of  tin'    purchaser    under  the   contract   of   sale,  nor  for   t  lie  repayment    of   the 

purchase  money  to  the  purchaser    all  which  provisions  might  reasonably  be  expected, 

if  a  conveyance   upon  a   real  [139]  bona    tide  contract  of   sale,  and  not    a  fictil scon 

veyance  only,  was  in  tended  to  be  avoided  on  account  of  the  motive  upon  which  il  was 
entered  into.  And  this  is  the  more  striking,  as,  in  the  very  same  section,  provision  is 
made  as  to  the  estate  of  trustees  and  mortgagees;  so  thai  the  mind,  of  the  legislature 
must  have  been  awake  to  the  difference  between  a  pretended  conveyance,  whioh 
conveyed  no  estate,  and  one  which  was  the  completion  of  a  real  oontraot  between 
seller  and  purchaser-  according  to  the  distinction  laid  down  by  Lord  Thurlow  (2  Lud. 
on  Elections,  p.  371),  "that,  if  the  jus  disponendi  remains  in  any  other  person,  it 

(a)  8   II.  6,  c.   7.     Sec  this  statute  in  full,  as  ii    stands  on  the  parliament    roll, 

•1   I  lot,   1'arl.  .;r,U  a.      Sec  also  7   M.  A   <  '..    18,    1  II,  n.  213. 

(/>)  lo  11.  6,  c.  2,     See  i  Rot,  Pari,  I"  !  b 

(e)  This  provision  has  since  Keen  repealed  by  t  he  i  m  i .  .".,  c  58,  to  the  great  inorease 
of  the  expense  of  county  elections. 
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is  in  vain  that  the  parchment  conveys  the  right  to  the  grantee  :  for,  the  real  use  of 
the  estate  remains  in  another."  And,  if  the  words  of  the  statute  do  not  in  their  striet 
and  necessary  construction  compel  us  to  hold  a  conveyance  made  for  the  completion 
of  a  bona  fide  contract  of  sale  to  he  void,  upon  the  ground  that  the  object  and  purpose 
was  to  multiply  voices  at  an  election,  there  is  no  general  principle  upon  which  those 
words  ought  to  be  extended.  The  object  of  increasing  the  number  of  freeholders  at  a 
county  election  is  not  an  object,  in  itself,  against  law  or  morality,  or  sound  policy. 
There  is  nothing  injurious  to  the  community  in  one  man  selling  and  another  buying 
land  for  the  direct  purpose  of  giving  or  acquiring  such  qualification.  The  object  to 
be  effected  is  neither  malum  in  se  nor  malum  prohibitum.  On  the  contrary,  the 
increasing  the  number  of  persons  enjoying  the  elective  franchise  has  been  held  by  many 
to  be  beneficial  to  the  constitution,  and  certainly  appears  to  have  been  the  leading 
object  of  the  legislature  in  passing  the  late  act  for  amending  the  representation  of  the 
people  of  England  and  Wales.  What  ground,  therefore,  can  exist  for  extending  to  a 
real  and  honest  proceeding  the  words  of  a  statute  which  may  be  fully  [140]  satisfied 
by  giving  them  the  force  of  avoiding  a  fictitious  conveyance  only? 

It  is  further  to  be  observed,  that  the  holding  the  statute  of  William  to  extend  to  a 
conveyance  made  upon  a  real  sale,  would  be  productive  of  much  inconvenience  and 
injury  to  all  claiming  under  the  purchaser.  The  supposed  object  and  purpose  which 
the  sale  was  intended  to  effect,  cannot  be  discovered  upon  the  face  of  the  conveyance, 
but  is  altogether  concealed  in  the  breasts  of  the  parties  themselves  ;  so  that,  by  means 
of  the  larger  construction  of  the  statute  contended  for  on  the  part  of  the  appellant,  at 
any  future  time,  and  between  other  parties  than  those  to  the  original  conveyance,  this 
secret  motive  for  making  the  conveyance,  if  brought  to  light  by  accident  or  otherwise, 
might  destroy  the  title  to  the  estate,  in  whosesoever  hands  it  might  be.  The  same  rule 
of  law  must  apply,  whether  the  purchasers  are  many  or  few  :  perhaps,  even,  a  conveyance 
of  part  of  the  seller's  land  to  one  single  person,  with  the  object  above  mentioned,  must 
be  held  to  lie  void  :  so  that,  upon  such  construction  of  the  act,  a  man  of  large  landed 
estate  could  not  sell  any  part  of  it  bona  fide,  for  a  full  consideration  in  money,  to  two 
different  purchasers,  or,  perhaps,  to  one  only,  if  the  object  of  such  sale  was  to  give  the 
purchaser  a  vote  for  the  county  ;  for,  the  creation  of  two  additional  votes,  or,  perhaps, 
of  one  only,  would  lie  equally  within  the  principle,  though  not  in  equal  degree  a 
multiplication  of  voices  at  an  election,  and  a  splitting  and  dividing  the  interest  in 
houses  or  lands  among  several  persons.  The  holding,  therefore,  the  literal  construction 
of  the  words  of  the  statute  of  William  to  make  such  bona  fide  conveyances  absolutely 
void,  would  very  much  fetter  the  full  and  free  enjoyment  of  landed  property,  and  create 
insecurity  in  titles  to  estates. 

Upon  these  various  grounds,  and  for  these  consider-[141]-ations,  we  think  the 
sounder'  construction  of  the  statute  of  William,  taken  by  itself,  is  that,  by  the 
conveyances  made  in  order  to  multiply  voices  which  are  thereby  declared  to  be  void,  are 
intended  such  conveyances  only  as  at  the  time  of  passing  the  act  would  have  been  held 
to  be  void  by  the  common  law,  that  is,  conveyances  meant  by  the  parties  not  to  transfer 
any  real  interest  in  the  land,  but  made  for  the  purpose  of  multiplying  voices  at  elections, 
and  for  that  purpose  only.  And,  as  to  the  observation  made  in  the  course  of  the 
argument,  that,  if  already  void  by  the  common  law,  there  was  no  necessity  for  avoiding 
them  by  the  statute, — it  may  be  a  sufficient  answer  that  it  was  thought  useful,  when 
such  baneful  practices  as  those  described  by  Lord  Somers,  in  the  passage  before  cited, 
were  in  daily  practice,  to  promulgate  this  doctrine  of  the  common  law  to  sheriffs  and 
other  officers  upon  whom  the  duty  of  conducting  the  election  was  cast,  and  to  give  it 
the  additional  weight  and  solemnity  of  a  legislative  declaration. 

If,  however,  any  doubt  existed  upon  the  construction  of  the  statute  of  W.  3,  when 
considered  by  itself,  such  doubt  would  be  removed  when  the  subsequent  statutes 
made  upon  the  same  subject,  and  to  effectuate  more  fully  the  same  object,  are  taken 
into  consideration. 

The  next  statute  in  order  of  time  is  that  of  the  10  Ann.  c.  23.  That  statute, 
it  is  to  be  observed,  is  not  so  wide  in  its  operation  as  the  statute  of  William  ;  for, 
whilst  the  earlier  statute,  by  its  general  terms,  extends  to  all  elections  where  the 
right  of  voting  depended  on  the  ownership  of  land,  whether  in  counties  or  boroughs, 
the  statute  of  Anne  is  confined  exclusively  to  the  multiplying  of  votes  upon  the 
election  of  knights  of  the  shire.  This  statute  is  intituled  "  An  act  for  the  more  effectual 
preventing  conveyances  in  order  to  multiply  votes  for  electing  knights  of  the  shire 
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to  serve  in  parliament ; "  the  very  title  of  the  act  lead-[142]-ing  to  the  inference  that 
it  is  directed,  not  against  all  conveyances  for  that  purpose,  but  against  fraudulent 
conveyances  only.  The  act  then  begins  by  reciting  in  terms  the  seventh  section  of 
the  7  &  8  W.  3,  upon  which  this  question  arises ;  and  it  then  further  recites  that 
many  fraudulent  practices  have  been  used  of  late  "  to  create  and  multiply  votes,  to 
the  great  injury  (amongst  others)  of  those  persons  who  have  just  right  to  elect." 
The  recital,  therefore,  as  well  as  the  title,  equally  point  out  the  distinction  between 
the  creation  of  votes  by  fraudulent  and  fictitious  means,  and  the  making  of  real  votes  ; 
the  latter  of  which  could  never  be  considered  to  fall  within  the  language  of  the  recital, 
to  be  an  injury  to  those  persons  who  have  just  rights  to  elect.  And  the  first  section 
then  goes  on  to  enact  that  all  estates  and  conveyances  whatsoever  made  to  any  persons 
in  any  fraudulent  and  collusive  manner,  on  purpose  to  qualify  them  to  give  their  votes 
at  such  elections,  subject,  nevertheless,  to  conditions  or  agreements  to  defeat  or  determine 
such  estate,  or  to  re-convey  the  same,  shall  be  deemed  and  taken,  against  the  persons 
who  executed  the  same,  as  free  and  absolute,  and  be  holden  and  enjoyed  by  all  such 
persons  to  whom  such  conveyance  shall  be  made  as  aforesaid,  freely  and  absolutely 
exonerated  and  discharged  from  all  manner  of  trusts,  conditions,  clauses  of  re-entry, 
&c,  or  other  defeasances  whatsoever :  and  the  act  then  goes  on  to  enact  that  all 
securities  given  for  the  performance  of  such  trusts.  &c,  shall  be  void  ;  and  imposes  a 
penalty  of  401.  upon  every  person  executing  such  conveyances,  or  voting  under  them. 

And  we  consider  this  latter  statute  to  be  a  legislative  exposition  of  the  clause  of 
the  statute  of  W.  3  therein  set  forth  ;  that  the  avoiding  of  conveyances  made  in  order 
to  multiply  voices  at  elections  was  meant  by  the  original  statute  to  be  confined  to 
such  conveyances  only  [143]  as  were  fraudulent  and  collusive — to  conveyances  which 
are  such  in  form  only,  but  never  intended  to  pass  the  property  ;  or  such  as  were 
accompanied  with  some  secret  trust  or  reservation  for  the  benefit  of  the  grantors  ;  and 
not  to  extend  to  a  bona  fide  conveyance  made  in  completion  of  an  actual  contract  of 
sale  and  purchase  of  land  :  for,  the  statute  of  Anne  is  expressly  limited  to  fraudulent 
conveyances;  and  it  cannot  be  intended  that  the  statute  of  Anne,  passed  to  render 
the  former  statute  of  William  more  efficacious,  should  be,  as  to  county  elections,  less 
comprehensive  in  its  provisions  than  the  former  statute  ;  or  that  the  former  should 
comprise  within  it  the  avoidance  of  a  bona  fide  conveyance,  when  the  latter  is  restricted 
to  fraudulent  conveyances  only. 

The  statute  of  Anne,  it  is  to  be  observed,  meets  the  evil  intended  to  be  put  down, 
by  a  very  different  provision  from  that  contained  in  the  statute  of  William  :  for, 
whereas  the  statute  of  William  is  contented  with  simply  declaring  the  fraudulent 
conveyance  void,  thus  leaving  the  grantor  and  the  grantee  as  if  the  conveyance  had 
never  been  made,  the  statute  of  Anne,  on  the  contrary,  provides  that  the  fraudulent 
conveyance  made  for  the  purpose  of  giving  a  qualification,  "shall  lie  deemed  and 
taken,  against  those  persons  who  executed  the  same,  as  free  and  absolute,  discharged 
from  any  manner  of  trust  or  condition  for  the  benefit  of  I  be  grantor,"  and,  at  the  same 
time,  prohibits  the  grantee  from  voting  under  colour  of  the  grant,  by  making  him 
liable  to  a  penalty  of  401.  to  the  common  informer — the  legislature,  probably,  thinking 

that  the  practice  of  granting  fraudulent  anil  collusive  freeholds  would  lie  i e  ell'eetu 

ally  cheeked  by  making  such  conveyances  good  against  the  grantor,  and  by  frustrating 
the  object  of  the  grantee.  But  this  provision  never  could  in  reason  or  sense  be  meant 
bo  apply  to  a  conveyance  upon  a  real  sale  of  the  land,  where  tin-  seller  has  already 

received  the  purchase  [144]-mouey,  and  has  always  intended  the  grant   in  beg I 

against  himself;  and,  further,  the  oath  directed  by  the  statute  of  Anne  appears  quite 
conclusive  as  to  the  distinction  between  fraudulent  and  real  conveyances  made  for 
the  purpose  of  creating  a  vote,  viz.  "You  shall  swear  that  such  freehold  estate  hat  Ii 
not  been  made  or  granted  to  you  fraudulently,  mi  purpose  t"  qualify  you  to  give 
your  vote." 

The  next  statute  which  touches  this  question,  is,  the  18  <!.  J,  0,  L8,  B,  5,  and  the 
enactment  contained  therein  confirms  the  distinction  to  which  we  have  often  recurred. 
That  statute  enacts  "that  no  person  shall  vote  in  respect  >>r  in  right  of  any  freehold 
estate   which  was   made   or  granted   to   him   fraudulently.  On   purpose   to  qualify   him 

to  give  his  vote ;"  thereby,  as  in  tin'  statute  of  Anne,  prohibiting  the  voting,  nol  in 

every  case  where  the  estate  is  conveyed  to  him  fur  tl bjeot  of  enabling  him  to  vote, 

but  in  such  ease  only  where  it  is  fraudulently  made  to  him  for  that  purpose  ;  that  is, 
where  the  grantee  of  the  estate,  although  he  appears  on  t lit-  face  of  the  conveyance  to 
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take  under  it,  does  in  reality,  as  between  the  parties  themselves,  take  nothing,  or  where 
it  is  accompanied  with  a  secret  trust  for  the  benefit  of  the  grantor. 

In  the  course  of  one  of  the  arguments  before  us,  some  stress  was  laid  by  the  counsel 
contending  for  the  illegality  of  the  vote,  upon  the  statute  53  G.  3,  c.  49.  That  statute 
was  passed  to  explain  and  amend  the  statute  of  AY.  3  ;  and,  after  reciting  that  doubts 
had  been  entertained  whether  devises  by  will  made  in  such  cases  ami  for  such  purposes 
as  those  mentioned  in  the  former  statute,  were  within  the  true  intent  and  meaning  of 
that  act,  it  enacts  that  all  devises  by  will  made  in  such  cases  and  for  such  purposes 
as  by  the  act  of  William  are  described,  are,  and  shall  be  taken  to  be,  conveyances 
within  the  true  intent  and  meaning  of  the  [145]  act,  as  if  the  same  had  been  therein 
specially  mentioned.  And  the  argument  was,  that  it  was  singular  the  S3  <i.  •">.  C.  49, 
should  refer  to  the  statute  of  William,  not  to  the  statute  of  Anne,  unless  the  statute 
of  William  was  in  full  operation,  independently  of  the  statute  of  Anne.  But  to  this 
it  may  be  answered,  that  the  reference  may  well  have  been  made  to  the  statute  of 
William,  because  the  intention  of  the  legislature  was,  that  the  devise  which  gave  a 
fraudulent  qualification  should  be  altogether  void  ;  whereas,  if  reference  had  been 
made  to  the  statute  of  Anne,  the  devise  would  have  been  good  against  the  heirs  of 
the  devisor.  The  whole  object  of  the  statute  is,  in  fact,  to  write  the  word  "devises" 
into  the  statute  of  William  :  leaving  devises  to  be  dealt  with  in  the  same  manner  and 
by  the  same  rule  of  law  as  applied  to  conveyances.  If  the  devise  was  fraudulent — if 
it  was  never  intended  to  pass  the  land,  by  means  of  a  secret  compact  with  the  devisor 
in  his  lifetime  that  the  devisee  would  not  take,  or  that  he  would  re-convey — then  the 
statute  of  •").'!  G.  .'!  would  bring  the  devise  exactly  into  the  same  predicament  as  a 
fraudulent  conveyance  under  the  statute  of  William.  But,  on  the  other  hand,  if  the 
will  even  openly  expressed  that  a  father  devised  to  his  son  an  estate  of  40s.  a  year, 
intending  thereby  to  qualify  him  to  vote  for  the  county,  yet,  if  the  son  entered  into 
possession  and  held  the  land  without  any  secret  understanding  or  reservation  on  his 
part,  the  devise  would  then  be  in  the  same  predicament  as  a  conveyance  for  the  same 
purpose,  and  would  be  good. 

Therefore,  upon  the  whole  state  of  the  case,  considering  the  statute  of  William  by 
itself,  ami  with  reference  also  to  the  later  acts,  we  think  a  conveyance  made  in  eom- 
pletion  of  a  bona  ride  contract  of  sale,  where  the  money  passes  from  the  buyer  to  the 
seller,  and  the  possession  also  from  the  seller  to  the  buyer,  and  where  there  is  no  secret 
reservation  or  trust  whatever  for  the  [146]  benefit  of  the  seller,  is  not  avoided  by 
reason  of  the  object  or  motive  of  the  purchaser  and  seller  being  that  of  multiplying 
voices  at  an  election:  and,  as  the  revising  barrister  has  by  his  finding  brought  the 
present  case  within  that  description,  we  think  his  decision,  by  which  he  retained  the 
names  of  these  purchasers  on  the  list  of  voters,  was  right,  and  ought  to  be  affirmed. 

Decision  affirmed. 

Lancashire,  Southern  Division. 

John  Kiley,  Appellant,  John  Crossley,  Respondent.     Jan.  29,  1846. 

[S.  C.  1  Lutw.  Eeg.  Cas.  420 ;  Barr.  &  Am.  682  ;  15  L.  J.  C.  P.  144  ;  10  Jur.  316.] 

A  conveyance  made  to  carry  into  effect  a  real  bona  fide  contract  of  sale,  where  the 
purchase  money  is  paid,  and  the  possession  taken,  without  any  secret  reservation 
or  trust  whatever  for  the  benefit  of  the  seller,  is  not  within  the  7  .V  8  W.  3,  c.  25, 
s.  7,  notwithstanding  it  is  made  with  a  view  to  the  multiplying  of  voices  or  the 
splitting  of  freeholds ;  the  intention  of  the  statute  being,  to  avoid  such  conveyances 
only,  made  with  that  view,  as  are  in  themselves  fraudulent  and  collusive. 

John  Crossley.  of  Scaitcliffe,  in  the  parish  of  Rochdale,  in  the  southern  division 
of  the  county  of  Lancaster,  objected  to  the  names  of  Amos  Blackburn,  and  twenty-five 
other  persons  whose  names  and  descriptions  were  set  forth  in  a  schedule  at  the  end 
of  the  case,  being  retained  on  the  list  of  persons  entitled  to  vote  for  members  of  parlia- 
ment for  the  said  division,  in  respect  of  their  several  undivided  shares  of  certain  free- 
hold land  ami  houses  situate  at  Butcher  Hill,  in  the  township  of  Todmorden  and 
Walsden  in  the  said  division.  The  barrister  struck  out  all  the  names  from  such  list, 
subject  to  the  opinion  of  the  court  of  Common  Pleas  on  the  following  case :  — 

By  indenture  dated   the   22nd  of  January,   1845,  and  made   between   one  John 


2C.  B.147.  RILEY    V.  CROSSLEY  899 

Webster  of  the  first  part,  James  Dawson  and  Sarah  his  wife  of  the  second  part,  and 
John  Kiley  and  John  Crossley  (two  of  the  claimants  in  the  list  [147]  above  referred 
to),  of  the  third  part,  in  consideration  of  9161.  14s.  (7001.  of  which  was  stated  to  be 
paid  by  Kiley  and  Crossley  to  Webster  in  satisfaction  of  a  mortgage  for  a  term  of 
years  which  he  held  on  the  hereditaments  hereinafter  mentioned,  and  the  remaining 
2161.  14s.  of  which  was  stated  to  be  paid  by  Riley  anil  Crossley  to  Dawson,  the 
reversioner  in  fee),  fourteen  cottages  situate  at  Butcher  Hill  aforesaid,  with  their 
appurtenances,  were  surrendered,  released,  and  conveyed  unto  and  to  the  use  of  Riley 
and  Crossley,  and  their  heirs  for  ever.  This  deed  contained  the  usual  covenants,  and 
was  duly  executed. 

By  indenture  of  the  same  date  with  the  last  deed,  but  subsequently  executed,  and 
made  between  Riley  and  Crossley  of  the  first  part,  and  the  several  persons  whose 
names  were  respectively  contained  in  the  schedule  at  the  foot  of  the  deed  (and  being 
the  said  Riley  and  Crossley,  and  Amos  Blackburn  and  all  the  other  claimants  named 
at  the  foot  of  the  case,)  of  the  second  part — and  after  reciting  the  former  indenture, 
and  that  the  purchase  money  of  9161.  14s.  mentioned  in  that  deed,  was  the  proper 
moneys  of,  and  equally  contributed  amongst,  Riley  and  Crossley,  and  the  several 
other  parties  thereto  of  the  second  part — Riley  and  Crossley  declared  and  covenanted 
with  the  other  parties  of  the  second  part,  that  they  would  stand  seised  of,  and 
interested  in,  the  cottages  and  hereditaments  comprised  in  the  first  deed,  in  trust  for 
themselves  and  such  other  parties  of  the  second  part  respectively,  as  tenants  in  common 
in  fee.  This  deed  contained  a  power  for  Riley  and  Crossley,  and  the  survivors,  or 
other  trustee  for  the  time  being,  at  any  time  during  the  lives  of  any  of  the  parties  of 
the  second  part,  and  within  twenty-one  years  from  the  death  of  the  survivor,  with  the 
written  consent  of  the  major  part  in  value  of  the  persons  for  the  time  being  equitably 
interested  under  the  trusts  therein  declared,  and  against  [148]  the  will  of  the  minority, 
to  lease  the  said  hereditaments  for  any  term  of  years,  or  to  sell  or  exchange  or  make 
partition  of  the  same,  and  to  repurchase  any  other  freehold  hereditaments  within  the 
united  kingdom,  to  be  held  under  the  like  trusts,  &c.  This  deed,  also,  contained  the 
usual  trustees'  receipt  and  indemnity  clauses. 

It  appeared  in  evidence,  that  a  Mr.  John  Yeevers,  in  the  beginning  of  January, 
1845,  applied  to  Dawson  to  purchase  the  cottages  in  question,  which  the  latter  had 
been  offering  for  sale  for  some  time  previously,  he  being  desirous  of  paying  off 
Webster's  mortgage.  No  contract  in  writing  was  entered  into  between  Dawson  and 
Yeeveis  ;  the  object  of  the  latter,  in  making  the  application,  being,  to  purchase,  not 
for  himself,  but  for  a  number  of  other  parties,  to  procure  them  qualifications  to  vote 
for  members  of  parliament  for  South  Lancashire,  Veevers  being  a  member  of  a  certain 
political  association,  and  actively  engaged  in  procuring  qualifications  to  vote  for  such 
persons  as  were  believed  to  favor  the  objects  of  such  association. 

The  first  deed  was  executed  by  Dawson  on  the  day  it  bears  date,  when  the  whole 
of  the  purchase'  money  was  paid  by  Riley,  who  had  previously  received  the  respective 
-lines  thereof  from  the  other  parties  of  the  second  pail  to  the  deed. 

It  appeared  that  Dawson  had  never  seen  either  Kiley  or  Crossley  in  reference  to 
the  purchase,  before  the  day  when  he  executed  the  conveyance ;  nor  did  he  even  then 

know  who  were  the  other  parties  on  whose  behalf  the  purchase  was  made. 

All  the  claimants  have  been  in  the  receipt  of  their  respective  shares  of  the  rents 
of  the  cottages,  which  are  of  suHicicni  qualifying  value  to  each. 

The  barrister  was  of  opinion,  that  the  object  of  Riley  and  Crossley,  and  of  all  the 
other  claimants  who  are  parties  to  the  second  deed,  in  purchasing  the  above  [149] 
cottages,  was,  to  procure  lor  each  of  themselves  a  qualification  to  vote  for  South 
Lancashire;  and  he  also  thought  thai  Dawson,  before  be  executed  the  conveyance  to 

Riley  ami  Crossley,  knew  that  the  object  of  Yecvers  iii  contracting  to  purchase,  and 
of  Kiley  and  (Vossley  in  obtaining  such  conveyance,  was,  to  procure  such  votes,  lint 
be  believed  that  the  sale  on  Dawson-  pari  was  bona  fide,  his  object  iii  selling,  being, 
not  for  the  purpose  of  conferring  such  votes  on  the  purchasers,  bul  to  dispose  of  his 
property  to  the  best  advantage. 

It    did    not    appear    that     Webster,    the    mortgagee,    was    privy    to   tl bjecl    of 

obtaining  votes  by  the  transaction. 

On  the  above  facts,  the  barrister  was  of  opinion,  that  the  conveyance  from  Webster 
and    DaWSOn    to    Riley    and    Crossley,    was    a    conveyance    in    order    to    multiply   voices, 

and  to  split  and  divide  the  interest  in  lea  .   .  men-st  se\  end  persons,  r>  enable  them 
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to  vote  for  members  of  parliament,  and  that  it  was  void  for  such  purposes  under  the 
7  &  8  W.  3,  e.  25,  s.  7. 

The  schedule  referred  to  in  the  case,  was  in  the  following  form  : — 


Name. 

Place  of  Abode. 

Qualification. 

Description  of 
Qualification. 

Blackburn, 
Amos. 

Chambers, 

.lames. 

Duke   St.,    in 
the   town- 
ship      of 
Sta  nsfield 
near     Tod- 
m  orden, 
Yorkshire. 

Hebden  Bridge, 
Yorkshire. 

Undivided 
share  of  free- 
liold     land 
and  houses. 

Do. 

Butcher  Hill,  Betty 
Stansfield,    and 

others,  tenants. 

Do. 

The  several  cases  above  mentioned  were  consolidated  together  with  the  case  of 
Robert  Baron,  whose  name  was  expunged  from  the  list  of  claimants  in  the  township 
of  Ardwick. 

The  case  was  argued  in  Michaelmas  term  last  (a)1. 

[150]  Cockburn  (with  whom  was  Kinglake,  Serjt.),  for  the  appellant,  submitted 
that  the  decision  of  the  revising  banister  was  wrong,  irrespectively  of  the  point  urged 
in  Alexander,  App.,  Newman,  Resp.  (ante,  p.  122);  for  that  the  case  fell  within  the 
principle  of  Marshall,  App.,  Jim'-,,,  Resp.  (7  M.  &  6.  188,  8  Scott,  N.  K.  889),  the  sole 
person  affected  by  the  finding  of  the  barrister  with  knowledge  of  the  alleged  illegal 
object  of  the  purchasers,  being  Dawson,  who  was  only  entitled  to  the  equity  of 
redemption. 

Byles,  Serjt.,  for  the  respondent,  insisted  that  the  7  &  8  AY.  3,  c.  25,  s.  7  (ante, 
p.  12(>),  was  declaratory  only,  and  that  the  conveyances  therein  mentioned  were  not 
made  void  for  all  purposes,  but  only  declared  to  be  "of  none  effect  for  the  illegal 
purpose  intended,"  viz.,  the  creation  of  votes;  and  he  cited  Winchcombi  v,  'Hie  Bishop 
of  Winchester  (Hobart,  165)  and  Edwards  v.  Dick  (4  B.  &  Aid.  212),  to  shew  that  a 
deed  or  other  instrument  declared  void  by  statute,  is  not  necessarily  and  absolutely 
so  for  all  purposes.  [Tindal,  C.  J.,  referred  to  the  restraining  statute  of  13  Eliz.  c.  10, 
grants  prohibited  by  which,  he  observed,  had  always  been  held  good  as  against  the 
parties  executing  them,  notwithstanding  the  generality  of  the  words.]  The  learned 
Serjeant  also  cited  the  Horsham  cast  (</),  and  Ilevwood's  County  Elections  (2nd  edit, 
pp.  153,  155),  and  contended,  that  the  present  case  was  not  at  all  affected  by  the 
decision  of  this  court  in  Marshall,  App.,  Bonn,  Resp.  :  for  that  here  Dawson  had 
something  to  convey,  whereas  there  Gorton  had  nothing. 

Cur.  adv.  vult. 

[151]  Tindal,  C.  J.,  now  delivered  the  opinion  of  the  court. 

This  case  turns  upon  the  same  point  of  law  as  that  which  we  have  just  decided  on 
the  appeal  from  the  west  riding  of  the  county  of  York  (a)2.  The  facts  differ  in  some 
particulars,  but  they  do,  in  substance,  bring  this  case  within  the  same  principle  as 
that  which  we  there  laid  down,  namely,  that  a  conveyance  made  to  carry  into  effect 
a  real  bona  tide  contract  of  sale  where  the  purchase-money  is  paid,  and  possession 
taken,  without  any  secret  reservation  or  trust  whatever  for  the  benefit  of  the  seller,  is 
not  such  a  conveyance  as  is  intended  to  be  made  void  by  the  statute  of  AY.  3  or  the 
subsequent  acts,  notwithstanding  it  has  been  made  in  order  to  multiply,  or  for  the 
purpose  of  multiplying,  voices  at  an  election,  or  of  splitting  freeholds  ;  but  that  the 
statute  intended  to  avoid  such  conveyances  only,  made  for  that  object  and  purpose, 
as  were  in  themselves  fraudulent  and  collusive.  And  as,  in  this  case,  the  revising 
banister  has  found  no  fraud  in  fact,  but  has  held  the  conveyance  to  be  in  other 
respects  good,  and  only  void  because  it  was  made  in  order  to  multiply  voices  at 

(a)1  Before  Tindal,  C.  J.,  and  Coltman,  Maule,  and  Erie,  JJ. 
(g)  Fraser,  40.     But  as  to  citing  the  decisions  of  election  committees,  see  Whithorn, 
App.,  Thomas,  Resp.,  7  M.  &  G.  1,  8  Scott,  N.  R.  783. 
(a)2  Alexander,  App.,  Newman,  Ilesp.,  ante,  p.  122. 
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elections,    and    has   therefore   struck   out   the    names   of   the   twenty-five   claimants 
mentioned  in  the  case  from  the  list  of  voters,  we  think  his  decision  was  wrong,  and 
that  the  same  must  be  reversed,  and  the  names  of  the  parties  placed  on  the  register. 
Decision  reversed. 


[152]    County  of  Lancaster,  Southern  Division. 

Richard  Eeswick,  Appellant,  John  Ashworth,  Uvspomknt.    Jan.  21),  1840'. 

See  the  note  to  Alexander,  dpp.,  Newman,  Besp.,  ante,  p.  122. 

John  Ashworth  and  fourteen  other  persons,  whose  names,  places  of  abode,  and 
description  of  qualification,  were  stated  in  a  schedule  annexed  to  the  case,  claimed  to 
be  inserted  in  the  list  of  voters  for  the  southern  division  of  the  county  of  Lancaster, 
each  in  respect  of  an  undivided  share  of  certain  freehold  houses  situate  in  the  town 
ship  of  Manchester,  in  the  said  southern  division. 

They  were  duly  objected  to  by  Beswick,  the  appellant ;  and,  on  the  hearing  of  the 
case  before  the  revising  barrister  at  the  revision  of  the  list  for  the  Manchester  polling 
district,  at  Manchester,  in  September,  1845,  the  following  facts  were  proved:  — 

In  January,  1845,  the  legal  estate  in  the  said  premises  was  vested  in  Pearce  and 
Bagnall,  they  having  a  mortgage  in  fee  upon  them  for  securing  the  repayment  by 
Duffield  of  3701.  and  interest  ;  and  Duffield  was  entitled  to  the  equity  of  redemption 
of  the  said  premises,  subject  to  the  said  mortgage.  Prior  to  the  31st  of  January  last, 
Duffield,  without  any  privity  or  concurrence  on  the  part  of  Pearce  and  Bagnall,  con- 
tracted with  the  said  fifteen  claimants,  and  with  four  other  persons  (whose  title  to  be 
placed  on  the  register  did  not  come  in  question),  for  the  sale  to  them  of  the  said 
premises,  for  5741.  The  solicitor  of  the  purchasers,  who  was  also  Duffield's  solicitor, 
was  instructed  by  the  purchasers  and  by  Duffield,  to  prepare  the  conveyance,  and 
accordingly  applied  to  the  solicitors  of  the  mortga-[153]-gees  for  an  abstract  of  title, 
which  was  furnished  by  them  according  to  the  usual  professional  practice. 

The  deed  of  conveyance  having  been  prepared  by  the  solicitor  of  the  purchasers 
and  <>f  Duffield,  and  having  been  perused  and  approved  of  by  the  solicitor  of  the 
mortgagees,  was  duly  executed  by  Pearce  and  Bagnall  and  by  Duffield  on  or  before 
the  30th  of  January  last  ;  and  on  or  before  that  day  the  said  fifteen  claimants  and 
the  said  other  four  persons  were  let  into  possession  of  the  premises  under  it.  In  the 
deed  of  conveyance  the  consideration  was  stated  to  be,  and  in  fact  was,  3701.  paid  to 
Pearce  and  Bagnall  in  satisfaction  of  their  mortgage,  and  2041.  paid  to  Duffield, 
making  the  total  purchase-money  5741. :  and,  in  consideration  of  those  respective  sums, 
the  whole  estate,  legal  and  equitable,  in  the  premises,  was  conveyed  to  the  persons 
after-mentioned  (as)  by  Pearce  and  Bagnall,  and  by  Duffield. 

The  purchase-money  was  contributed,  in  equal  shares,  by  the  whole  body  of 
purchasers,  each  one  bona  tide  paying  his  share;  and  the  conveyance  was  made,  by 
the  deed  above  mentioned,  to  two  of  the  purchasers  (James  Edwards  and  John 
Watson),  in  fee,  as  trustees  for  the  whole  body  ;  and  another  deed  was  simultaneously 
executed  by  Edwards  and  Watson  of  the  one  part,  and  the  remaining  purchasers  of 
the  other  part,  by  which  it  was  declared  that  Edwards  and  Watson,  and  their  heirs, 
should  stand  seised  of  the  premises  in  trust  for  themselves  and  the  other  subscribers, 
as  tenants  in  common  in  fee. 

The  principal  object  of  each  of  the  said  purchasers,  in  making  the  purchase,  was, 

to  multiply  voices,  and  to  split  and  divide  the  interest  in  the  premi  e    g  the  said 

several  purchasers,  to  enable  i  hem  to  vote  at  elections  of  members  to  Berve  in  parlia 
ment  for  the  said  southern  division  of  Lancashire :  and  it   was  well  known  [154]  by 
each  of  them  that  they  all  belonged  to  the  same  political  party)  and  they  feu  no 
doubt  that  the  votes  to  be  acquired  by  the  said  purchase  would  be  given  in  support  of 
the  same  political  interest,  though  there  was xpress  agreement  to  thai  effect 

Duffield,  the  owner  of  the  equity  of  redemption,  at  the  time  when  tie  entered  into 
the  contract  of  sale,  and  when  lie  executed  the  deed  of  conveyance,  was  aware  thai 
each  of  the  claimants  had  theabove  object  in  view  in  making  the  purchase,  and  that 
they  believed  the  votes  to  be  acquired  by  it  would  be  given  in  support  of  the  jame 


(a)  The  persons  named  in  the  Bohedulea  before  referred  to. 
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political  interest;  but  he  was  not  led  to  sell  the  premises  to  them  by  any  wish  on  his 
own  part  to  promote  such  object,  or  to  further  the  views  of  any  political  party ;  and 
he  would  as  readily  have  sold  the  premises  to  any  other  purchaser  at  the  same  price. 

Pearee  and  Bagnall,  the  mortgagees  and  owners  of  the  legal  estate,  were  not,  nor 
was  either  of  them,  nor  were  their  solicitors  (a)1,  in  any  degree  aware  of  the  above- 
mentioned  object  of  the  purchasers — they  not  even  knowing  that  the  conveyance  to 
Edwards  ami  Watson  was  made  to  them  in  trust  for  other  purchasers  besides  them- 
selves, nor  did  they  take  any  part  whatever  in  negotiating  the  sale,  or  in  completing 
it,  except  as  above  stated  ;  Dutfield  and  his  solicitor  being  the  sole  active  parties  in 
effecting  such  sale. 

The  premises  were  fairly  worth  the  sum  of  5741.  given  for  them  ;  and  the  pur- 
chasers considered  they  were  laying  out  their  moliey  on  a  reasonably  good  investment. 
There  was  no  secret  trust  or  reservation  in  favour  of  the  sellers,  or  of  any  of  them  ; 
nor  was  there  any  thing  collusive  or  fraudulent  in  the  transaction. 

The  annual  value  of  the  share  of  each  claimant  in  the  [155]  premises  was  above 
40s.  :  and  the  only  objection  to  the  right  of  each  claimant  to  be  placed  on  the  register, 
was,  that  the  facts  above  stated  in  respect  of  the  sale  ami  conveyance  by  Duffield,  ami 
by  Pearee  and  Bagnall,  brought  tins  case  within  the  scope  and  operation  of  the  7  & 
8  W.  3,  c.  75,  s.  7  ;  and  it  was  contended  that  the  claimants  were  consequently  not 
entitled  to  have  their  names  placed  on  the  register  of  voters. 

The  revising  barrister  overruled  the  objection  in  the  case  of  each  of  the  said 
claimants,  and  allowed  the  name  of  each  to  remain  on  the  list. 

Robert  Bamford  and  fifteen  other  persons  also  named  and  described  in  the  schedule 
annexed  to  the  case,  in  like  manner  claimed  to  be  inserted  in  the  same  list,  in  respect 
of  property  in  the  same  township  acquired  under  precisely  the  same  circumstances  as 
above.  They  were  also  objected  to  ;  and  their  names  were  retained  subject  to  appeal. 
The  cases  are  consolidated. 

The  question  for  the  opinion  of  the  court  is,  whether  or  not  the  revising  barrister 
was  right  in  the  decision  above  stated.  If  he  was  wrong,  the  names  of  all  the  persons 
mentioned  in  the  two  schedules  are  to  be  expunged  from  the  register  of  voters.  If  he 
was  right,  the  register  is  to  remain  unaltered. 

The  case  came  on  for  argument  in  Michaelmas  term  last  (a)2. 

Cockburn  (with  whom  was  Kinglake,  Serjt.)  appeared  for  the  appellant,  and  Byles, 
Serjt.  for  the  respondent.  It  was  admitted  that  there  was  no  substantial  distinction 
between  this  case  and  that  of  Ah.mwhr,  .//</».,  Xcirmun,  llnqi.  (ante,  p.  122). 

Cur.  adv.  vult. 

[156]  TiNDAL,  C.  J.,  now  said.  This  case  also  stood  over  to  await  the  determina- 
tion of  the  ease  of  Alexander,  App.,  Newman,  Resp.,  the  circumstances  of  which  are 
admitted  not  to  be  distinguishable  in  any  main  point.  It  will,  therefore,  be  unneces- 
sary to  say  more  than  that  we  think  the  case  has  been  properly  decided  by  the 
revising  barrister,  and  that  the  names  of  the  respondent  and  the  fourteen  other 
claimants  therein  mentioned,  should  remain  on  the  list ;  and  we  affirm  the  decision 
accordingly. 

Decision  affirmed. 


County  of  Lancaster,  Southern  Division. 

Richard  Beswick,  Appellant,  Henry  Aked,  Respondent.    Jan.  20,  1646. 

See  the  note  to  Alexander,  App.,  Newman,  Resp.,  ante,  p.  122. 

Henry  Aked,  James  Aked,  and  forty  other  persons  mentioned  in  a  schedule 
annexed  to  the  case,  claimed  to  be  entitled  to  vote  for  the  southern  division  of  the 
county  of  Lancaster,  in  respect  of  the  same  freehold  premises,  which  consisted  of 
several  small  houses  situate  in  the  township  of  Manchester. 

It  appealed  that,  in  January,  1845,  Ackroyd,  Crossley,  and  .Morris  (who  were  not 

(a)1  See  Hoi/land,  App.,  Brenmer,  Resp.,  ante,  p.  84. 

(a)2  Before  Tindal,  C.  J.,  and  Coltman,  Maule,  and  Erie,  J.J. 
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among  the  above  claimants),  contracted  with  one  Hardman  to  purchase  of  him  the 
premises  in  question,  for  13701.  The  money  was  paid  by  Ackroyd,  Crossley,  and 
Morris,  to  Hardman  ;  and  Hardman  conveyed  the  premises  to  them  in  fee. 

The  principal  object  which  Ackroyd,  Crossley,  and  Morris  had  in  view,  when  they 
purchased  the  premises,  was,  to  multiply  voices,  and  to  split  and  divide  the  interest 
in  the  above  premises  among  several  other  per-[157]-sons,  to  enable  them  to  vote  at 
elections  of  members  to  serve  in  parliament.  But  Hardman  knew  nothing  of  the 
object  which  the  purchasers  had  in  view,  and  had  no  such  object  in  view,  on  his  part, 
and  was  not  aware  that  any  other  persons  were  interested  in  the  purchase,  but  the 
three  persons  above  mentioned  ;  and  the  conveyance  of  the  premises  was  bona  fide 
made  by  him  as  aforesaid. 

By  a  subsequent  deed,  executed  also  in  January  last,  and  to  which  Ackroyd, 
Crossley,  and  Morris,  and  also  all  the  above  claimants  were  parties,  Ackroyd,  Crossley, 
and  Morris  declared  that  the  13701.,  so  paid  by  them  to  Hardman,  was  the  proper 
moneys  of,  and  equally  contributed  by  and  amongst,  themselves  and  the  above 
claimants  severally,  and  that  the  premises  had  been  conveyed  to  them  as  aforesaid, 
to  the  intent  that  the  same  should  be  held  by  them  in  trust  for  themselves,  and  for 
all  and  each  of  the  above  claimants  respectively,  and  their  respective  heirs  and  assigns, 
as  tenants  in  common,  and  not  as  joint-tenants.  There  were  provisions  in  tin'  subse- 
quent deed,  to  enable  the  trustees,  with  the  consent  of  the  major  part  of  the  persons 
from  time  to  time  interested  in  the  premises,  to  lease  the  premises  for  any  term  of 
years,  or  upon  any  other  terms  which  should  be  deemed  expedient,  or  to  sell  the 
premises,  or  any  part  thereof,  together,  or  in  parcels,  or  to  exchange  the  premises  ; 
for  other  freehold  premises  ;  which  latter  were  to  be  settled  upon  the  same  trusts  as 
those  above  purchased. 

The  13701.  were  the  proper  moneys  of,  and  equally  contributed  by  and  amongst, 
the  said  Ackroyd,  Crossley,  and  Morris,  and  the  above  claimants  respectively. 

The  principal  object  which  Ackroyd,  Crossley,  and  Morris,  and  also  which  each  of 
the  above  claimants  had  in  view  at  the  time  when  they  so  contributed  and  paid  the 
purchase-money  as  above  mentioned,  and  at  the  [158]  time  of  the  execution  both  of 
the  first  and  of  the  second  deed,  was,  to  multiply  voices,  and  to  split  and  divide  the 
interest  in  the  above  premises  among  the  several  parties  above  mentioned,  in  order 
to  enable  them  to  vote  at  elections  of  members  to  serve  in  parliament  ;  and,  at  the 
time  when  the  purchase  money  was  so  contributed  and  paid  as  aforesaid,  ami  at  the 
respective  times  when  both  the  said  deeds  were  severally  executed  as  aforesaid,  there 
was  a  belief  (though  there  was  no  express  agreement)  by  and  between  Ackroyd, 
Crossley,  and  Morris,  and  all  and  each  of  the  above  claimants,  that  Ackroyd,  Crossley, 
and  Morris,  and  also  all  and  each  of  the  above  claimants,  would  vote,  in  respect  of  the 
said  premises,  in  the  election  of  members  to  serve  in  parliament,  in  the  same  way,  and 
in  support  of  the  same  interest. 

Si  nre  the  execution  of  the  second  deed,  all  the  parties  to  i1  have  been  in  possession 

of  the  said  premises,  and  in  receipt  of  the  profits  thereof  respectively.     The  val I 

the  property  was  sufficient  to  confer  a  vote  on  each  of  the  claimants ;  ami  the  only 
objection  was  that,  as  far  as  the  first  deed  was  concerned,  none  of  tic  claimants  took 
any  estate  or  interest,  at  law  or  in  equity,  under  i  I,  so  as  to  entitle  them  to  !»■  retained 
on  the  list  of  voters  for  the  said  division  ;  for,  that,  whatever  might  !»■  the  general 
rule,  no  equitable  estate  or  interest  would,  under  the  above  circumstances,  result  to 
the  claimants  under  the  first-mentioned  deed,  so  as  to  confer  a  right  on  the  claimants 
to  vote  as  aforesaid  ;  and  that,  as  far  as  the  second  deed  was  < oerned,  inasmuch  as 

all  the  parties  to  it   had,  at   the  1 1 when  they  executed  il,  the  object  in  \  lew   as  above 

mentioned,  such  deed  was,  under  the  provisions  of  the  7  &  8  W.  ">,  o.  25,  at  least 
as  faras  the  right  of  the  above  claimants  to  vote  as  aforesaid  was  concerned,  void  and 

of  1IO! Heel  . 

[159]  The  revising  barrister  overruled  the  objections,  and  allowed  lie  rote  ol  en  1 1 
claimant  respectively,  subject  to  ll pinion  of  this  court. 

The  cases  of  one  hundred  and  thirty-three  other  persons  whose  names  were 
respectively  mentioned  in  schedules  annexed  to  the  case,  and  whose  claims  were  allowed 
under  similar  circumstances  to  i he  above,  and  subject  to  the  same  objections     were 

consolidated  with  the  principal  ease. 

If  the  court  of  Common  Pleas  shall  I I  opinion  thai  i he  objection  vvjs  valid,  then 

the  votes  of  each  of  the  above  claimants  are  to  be  disallowed,  and    their  names  ai 
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be  expunged  from  the  said  list ;  otherwise,  the  decision  of  the  revising  barrister  is 
to  be  confirmed. 

The  case  came  on  for  argument  in  Michaelmas  term  last  (a). 
^Cockburn  (with  whom  was  Kinglake,  Serjt.),  for  the  appellant,  relied  on  Marshall 
App.,  Bonn,  Resp.  (7  M.  &  G.  188,  8  Scott,  N.  R.  889),  as  being  exactly  applicable; 
he  also  referred  to  Baxter,  App.,  Newman,  Resp.  (7  M.  &  G.  198,  8  Scott,  N.  R.  1019). 

Byles,  Serjt.,  appeared  for  the  respondent. 

Cur.  adv.  vult. 

TlNDAL,  C.  J.,  now  said.  This  case  also  stood  over  to  await  the  determination  of 
that  of  Alexandt  r,  App.,  \i  umum,  Resp.  (ante,  p.  122),  from  which  it  is  not  distinguish- 
able in  any  material  point.  We  think,  therefore,  for  the  same  reasons,  that  the 
decision  of  the  revising  barrister,  by  which  the  name  of  the  respondent,  and  those  of 
thirty-one  other  claimants  are  retained  on  the  list,  is  a  right  decision  ;  and  we  affirm 
the  same. 

Decision  affirmed. 


[160]    County  of  Chester,  Northern  Division. 

John  Thokmlev,  Appellant,  The  Rev.  Robert  Brook  Aspland,  Respondent. 

Jan.  29,  1846. 

[S.  C.  1  Lutw.  Reg.  Cas.  423.] 

A  conveyance  made  for  a  bona  fide  consideration,  in  trust,  as  to  one  tenth,  for  the 
grantor  himself,  and,  as  to  the  other  nine  tenths,  for  certain  other  parties  who 
amongst  themselves  contributed  nine  tenths  of  the  purchase  money,  is  not  within  the 
7  &  8  W.  •'),  c.  25,  s.  7,  notwithstanding  the  avowed  object  of  the  grantor  is  to 
multiply,  and  of  the  other  parties  to  acquire,  the  right  of  voting. 

John  Thorniley  duly  objected  to  the  names  of  John  Hibbert,  Robert  Brook  Aspland 
and  seven  other  persons  being  retained  on  the  list  of  voters  for  the  township  of  Newton, 
in  the  northern  division  of  the  county  of  Chester,  in  respect  of  certain  freehold  premises 
at  Newton  Green. 

Upon  the  parties  appearing  to  support  their  claim  to  have  their  names  retained  in 
the  said  list,  a  deed  of  appointment  and  release  was  produced,  dated  the  1st  of  January 
1842,  made  between  the  Rev.  R.  B.  Aspland  (one  of  the  claimants)  of  the  first  part, 
John  Hibbert  (another  of  the  claimants)  of  the  second  part,  and  the  said  other  claimants 
above  mentioned,  and  another  party,  of  the  third  part,  whereby — after  reciting  that 
the  said  R.  B.  Aspland  was  seised  of  certain  freehold  premises  (being  the  same  in 
respect  of  which  the  parties  thereto  of  the  first,  second,  and  third  parts  respectively 
claimed  to  be  upon  the  said  list  of  voters) ;  and  reciting  that  the  parties  of  the  second 
and  third  parts  had  contracted  with  Aspland  for  the  purchase  from  him  of  nine  tenth 
parts  of  the  premises,  at  the  sum  of  1801.,  and  that  he  had  agreed  to  convey  the  whole 
of  the  premises  to  Hibbert  and  his  heirs,  in  trust  for  all  the  parties  thereto,  as  well 
of  the  first  as  of  the  second  and  third  parts,  subject  to  a  certain  mortgage  thereon — 
it  was  witnessed,  that,  in  consideration  of  the  said  sum  of  1801.  to  Aspland  paid,  in 
equal  shares  and  proportions,  by  the  parties  thereto  of  the  second  and  third  parts,  he, 
[161]  Aspland,  did  thereby  direct  and  appoint,  and  also  grant,  bargain,  and  release 
unto  Hibbert  all  the  said  hereditaments  and  premises,  to  have  and  to  hold  the  same 
unto  Hibbert  and  his  heirs  to  the  uses  following,  that  is  to  say,  as  to  one  tenth  part 
of  and  in  the  said  premises  thereby  appointed  and  released,  the  whole  into  ten  equal 
parts  or  shares  being  considered  as  divided,  to  the  use  of  Hibbert  and  his  heirs,  and, 
as  to  the  said  nine  parts  or  shares  respectively,  to  the  use  of  the  parties  thereto  of  the 
first  and  third  parts  respectively,  and  their  respective  heirs  and  assigns,  as  tenants 
in  common. 

The  hereditaments  so  conveyed  were  of  the  annual  value  of  221.,  after  satisfying 
the  interest  on  the  mortgage. 

The  payment  of  the  money  stated  in  the  deed  as  the  consideration  for  the  convey- 
ance, was  proved  to  have  been  made  at  the  time  of  the  date  and  execution  thereof, 

((/)  Before  Tindal,  C.  J.,  and  Maule,  Coltman,  and  Erie,  JJ. 
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and  was  an  adequate  consideration  for  the  nine  tenth  parts  of  the  said  hereditaments 
and  premises  so  conveyed  by  Aspland  as  aforesaid. 

It  was  objected,  that,  from  the  facts  which  were  apparent  on  the  face  of  the  deed, 
the  transaction  came  within  the  7  &  8  W.  3,  c.  25,  s.  7,  the  object  being  evidently 
for  the  multiplying  of  votes — an  object  to  which  the  vendor  himself  must  have  been 
privy. 

The  revising  barrister  decided,  upon  the  whole  case,  that  the  names  of  the  said 
claimants  should  be  retained  on  the  said  list :  and,  upon  the  point  of  law,  he  decided 
that  the  conveyance  was  not  void,  under  the  provisions  of  the  statute. 

If  the  court  shall  be  of  opinion  that  the  said  decisions  were  wrong,  then  the  said 
names  are  to  be  expunged  from  the  list.     If  otherwise,  the  appeal  is  to  be  dismissed. 

[162]  The  case  came  on  for  argument  on  a  former  day  in  this  term  (a). 

Welsh}',  for  the  appellant,  submitted  that  it  was  obvious,  on  the  face  of  the 
transaction,  that  the  purpose  of  the  vendor  was  to  make  votes,  and  therefore  that  the 
case  was  within  the  7  &  8  W.  3,  c.  25,  s.  7. 

Cockburn,  for  the  appellant.  The  revising  barrister  has  declined  to  infer  any  such 
intention  :  it  must  therefore  be  assumed  that  the  fact  is  the  other  way ;  and  conse- 
quently the  case  falls  within  Marshall,  App.,  Bovm,  llesp.  (7  M.  &  G.  188.  8  Scott, 
N.  K.  889). 

Cur.  adv.  vult. 

TlNDAL,  C.  J.,  now  said  :  This  ease  also  stood  over  to  await  the  determination  of 
that  of  Alexander,  App.,  Newman,  Resp.  (ante,  p.  122),  from  which  it  is  not  materially 
distinguishable.  We  think  the  decision  of  the  revising  barrister,  that  the  names  of 
the  nine  claimants  should  be  retained  on  the  list  of  voters,  was  right;  and  we  affirm 
the  same. 

Decision  affirmed. 


[163]    County  of  Chester,  Northern   Division. 
James  Newton,  Appellant;  Robert  Hargreaves,  Respondent.    Jan.  29,  1846. 

[S.  C.  1  Lutw.  Reg.  Cas.  424 ;  Barr.  &  Am.  690  ;   15  L.  J.  C.  P.  154 ;   10  Jur.  .517.] 

A  deed  of  gift  bona  tide  executed  by  a  father  to  his  sons,  expressed  to  be  in  con- 
sideration of  natural  love  and  affection,  is  not  within  the  7  &  8  W.  .'3,  c.  25,  s.  7, 

although  the  avowed  object  of  the  father  was  to  confer  votes  upon  his  sons. 

James  Newton  duly  objected  to  the  names  of  Robert  llargivavc  and  Samuel 
Hargreaves  being  retained  on  the  list  of  voters  for  the  township  of  Mobberley,  in  the 
northern  division  of  the  county  of  Chester,  in  respect  of  certain  freehold  land  called 
Holt's  Farm.     The  facts  were'  as  follow: — 

Robert  Halstead  Hargreaves,  the  father  of  the  two  claimants,  being  seised  in  fee 
of  a  messuage  and  farm  at  Mobberley,  in  the  northern  division  of  the  county  of 
Chester,  and  also  of  certain  hereditaments  in  the  southern  division  of  the  county  of 

Lancaster,  in  I  Jeeemher,  IM  I,  proposed  to  tlie  two  claimants  i"  execute  a  d I  "i  gift 

iii  their  favour  of  sufficient  property  in  both  those  counties  to  entitle  them  to  be 
registered  as  voters ;  and  accordingly  a  deed  was  executed  on  the  10th  oi  January, 
L845,  by  which  the  said  K.  II.  Hargreaves,  in  consideration  of  natural  love  and 
affection,  conveyed  to  the  two  claimants,  and  their  assigns,  for  the  life  of  the  grantor, 
two  closes  of  land,  part  nf  Unit's  Farm,  in  Mobberley  aforesaid,  and  a  like  estate  In 
the  said  hereditament.-  in  South  Lancashire.  The  deed  was  prepare  I  by  the  solicitor 
of  K.  II.  Hargreaves,  the  grantor,  and  was  received  by  one  oi  the  claimants  from  ttch 
solicitor  a  few  days  before  it  was  produced  at  the  court  aforesaid.  Before  the  execu 
tion  of  the  eon \  eyance,  the  claimants  bad,  by  the  permission  oi  the  grantor,  depastured 

their  horse-  on  the  said  close-  in  Mobberley,  and  ba  I  contin 1  to  do  so  subsequently 

to  the  date  of  [164]  the  deed ;  and  the  grantor  had  also  continued  to  depasture 
cattle   thereon   since   the  date  of   the   conveyance,   and    had    never   paid,  or  agreed   to 

pay,  rent   to  bis  sons  for  the  close.-.     The  yearly  value  of  the  closes  in  Mobberley 
was  361. 

(a)  .Jan.  15.     Before  Tindal,  C.  J.,  and  Manic  Cresawell,  and  Erie,  JJ. 
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The  conveyance  was  made  by  the  grantor  to  the  two  claimants  principally  for  the 
purpose  of  entitling  them  to  be  registered  as  voters  as  aforesaid,  but  with  a  view  also 
of  making  a  provision  for  them. 

It  was  objected  that  this  transaction  was  fraudulent,  being  for  the  mere  purpose 
of  creating  votes  ;  and  that  the  conveyance  came  within  the  operation  of  the  statute 
7  &  8  W.  3,  c.  25,  s.  7,  and  was  void. 

The  revising  barrister  decided  that  the  names  of  the  claimants  should  be  retained 
upon  the  register :  and  his  decision  upon  the  points  of  law  in  question  was,  first,  that 
the  deed  was  not  void  on  the  ground  of  fraud,  secondly,  that  it  was  not  void  under 
the  7  &  8  W.  3,  c.  25,  s.  7. 

If  the  court  of  Common  Pleas  shall  be  of  opinion  that  the  said  decisions,  or  either 
of  them,  were  or  was  wrong,  then  the  names  of  the  said  Robert  Hargreaves  and 
Samuel  Hargreaves  are  to  be  expunged  from  the  register.  If  otherwise,  the  appeal  is 
to  be  dismissed. 

The  case  was  argued  on  a  former  day  in  this  term  (a). 

Cockburn  (with  whom  was  Kinglake,  Serjt.),  for  the  appellant,  admitted  that  this 
case  was  in  no  respect  distinguishable  from  Alexander,  App.,  Newman,  Kesp.  (ante, 
p.  1-2),  save  that  the  consideration  for  the  conveyance  was  not  a  pecuniary  one. 

Granger,  for  the  respondent,  submitted,  that  the  transaction  in  question  did  not 
fall  within  the  7  &  8  [165]  W.  3,  c.  25,  s.  7  ;  it  being  perfectly  immaterial  whether 
the  consideration  was  pecuniary,  or  natural  love  and  affection,  so  long  as  the  convey- 
ance was  bona  fide  on  the  part  of  the  grantor  ;  and  that  the  statute  of  10  Ann.  c.  23, 
was  not  the  less  to  be  considered  as  a  legislative  exposition  of  the  statute  of  William, 
because  its  operation  was  limited  to  boroughs. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  opinion  of  the  court : 

This  case  also  stood  over  to  await  the  determination  of  that  of  Alexander,  App., 
Newman,  Resp.  (ante,  p.  122).  We  think  the  decision  of  the  revising  barrister,  that 
the  two  names  mentioned  in  the  case  should  be  retained  on  the  register,  is  a  right 
decision,  and  we  affirm  the  same.  This  case  is  so  far  distinguishable  from  all  the 
former,  that,  in  this,  the  transaction  is  not  that  of  purchase  and  sale,  nor  is  the 
consideration  that  of  money.  But  this  is  a  conveyance  by  a  father  to  his  two  sons, 
in  consideration  of  natural  love  and  affection.  But,  inasmuch  as  the  law  acknowledges 
the  consideration  of  natural  love  and  affection  in  the  case  of  father  and  son  to  be  as 
good  a  consideration  to  raise  a  use  as  a  pecuniary  consideration  between  strangers, 
and  as  no  fraud  in  fact  is  found  by  the  barrister,  and  as  we  are  not  to  infer  it  from 
any  circumstances  stated  in  the  case,  all  we  have  to  do  is,  to  consider  the  question 
reserved  for  us,  viz.  whether  the  conveyance  is  void  by  reason  of  the  statutes ;  and 
upon  this  point  we  come  to  the  same  conclusion  as  before. 

Decision  affirmed. 


[166]    County  of  Lancaster,  Southern  Division. 

Charles  Edward  Rawlins,  Appellant,  Henry  Bremner,  Respondent. 

Jan.  29,  1846. 

See  the  note  to  Alexander,  App.,  Newman  Resp.,  ante,  p.  122. 

James  Peck,  John  Peck,  Joseph  Sutton  Peck,  Samuel  Peck,  and  William  Peck, 
wdiose  names  appeared  in  the  list  of  persons  claiming  to  vote  in  the  election  of 
members  of  parliament  for  the  southern  division  of  the  county  of  Lancaster,  in  respect 
of  one  fifth  share  of  a  house  situate  in  Rupert  Place,  Bath  Street,  in  the  township 
of  Liverpool,  were  severally  objected  to  as  not  being  entitled  to  have  their  names 
retained  in  the  said  list.  The  names  of  all  the  claimants  were  struck  out  of  the 
said  list  by  the  revising  barrister,  subject  to  the  opinion  of  this  court  on  the  following 
case : — 

The  claimants,  who  are  brothers,  being  desirous  of  obtaining  qualifications  to  vote 
for  South  Lancashire,  made  application,  in  the  month  of  January  last,  to  certain 
parties,  to  procure  for  them  freehold  premises  for  this  purpose ;  but,  not  succeeding 

(a)  Jan.  19,  before  Tindal,  C.  J.,  and  Maule,  Cresswell,  and  Erie,  J  J. 
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in  obtaining-  any  suitable  purchase,  their  father,  Watson  Peek,  by  indenture  dated 
the  1 8th  of  January  last,  conveyed  the  bouse  in  Rupert  Place  (being  par)  of  other 
property  there  situate,  of  which  the  father  was  owner),  to  the  claimants,  as  tenants 
in  common  in  fee.     The  purchase-money  was  stated  in  the  deed  to  be   181.;  which 

sum  was  paid  by  the  suns  to  the  father.  The  house  produces  a  rent  of  121  per 
annum,  which  the  claimants  have  been  in  the  receipt  of  since  the  conveyance  to  them. 

The  revising  barrister  was  of  opinion,  from  the  evidence,  that  the  sole  object  of 
the  claimants  in  buying  the  [167]  house,  was,  to  procure  for  themselves  votes,  and 
multiply  voices  for  members  of  parliament  for  the  southern  division  of  Lancashire, 
and  for  that  purpose  to  divide  their  interest  in  the  house  amongst  themselves;  and 
that  the  sole  object  of  their  father  in  selling  them  such  house  was,  to  enable  them 
to  do  so:  and  he  held  such  conveyance  to  be  void  for  this  purpose  under  the  7  &  8 
W.  3,  e.  25,  s.  7. 

The  case  was  argued  on  a  former  day  in  this  term  (a). 

Crompton,  for  the  appellant,  contended  that  this  was  a  case  of  boni  fide  sale  and 

purchase,  and  that  the  transaction  was   not    vitiated    by  the  intenti i  the  one 

side  to  confer,  and  on  the  other  to  acquire,  the  franchise,  which  he  submitted  was  a 
very  proper,  or  at  least  an  innocent,  object  of  ambition,  and  neither  prohibited  by 
the  common  law,  nor  made  illegal  by  any  statute.  He  referred  to  the  various 
authorities  already  cited  in  the  argument  on  the  part  of  the  appellant  in  Alexander, 
■  Ij'/i.,  Newman,  Resp.  (ante,  p.  122),  and  also  to  the  case  of  Doe.  d.  Roberts  v.  Roberts 
(2  B.  &  Aid.  367). 

Arnold,  for  the  respondent,  insisted  that  the  case  was  within  the  7  &  8  W.  3, 
c.  25,  s.  7,  and  commented  on  the  several  authorities  referred  to  in  the  argument  for 
the  respondent  in  Alexander,  App.,  Newman,  Resp.  (ante,  p  122).  [Cresswell  J.  There 
is  no  provision  in  the  2  W.  4,  c.  45,  or  the  (i  A:  7  Vict.  C.  I*,  against  letting  a  house 
or  land  for  the  express  and  avowed  purpose  of  conferring  a  vote:  and  the  statute  of 
William  could  not  apply  to  leaseholders,  who  for  the  first  time  acquired  a  right  to 
vote  under  the  reform  act.]  They  would  probably  come  within  the  equity  of  the 
statute  of  William. 

[168]  Crompton  was  heard  in  reply. 

Cur.  adv.  \  tilt. 

TlNDAL,  C.  J.,    now    said:    III    this   ease,  in    which    the    revising    barrister    held    the 

conveyance  made  under  circumstances  substantially  the  same  as  those  in  the  case  ol 
Alexander,  App.,  Newman,  Resp.,  to  be  void,  by  reason  of  the  7  &  8  W  .  3,  o.  25,  s.  7,  we 
think  the  decision  wrong,  and  reverse  the  same  accordingly. 
Decision  reversed. 

City  of  London. 

William  Cook,  Appellant,  William  Endell  Luokett,  Respondent.    Jan.  29,  1846. 

[S.  C.  1  Lutw.  Reg.Cas.  132;  Barr.  &  Am.  647  ;   L5  L.  J.  C  P.  78;   10  Jur.  116. 
Applied,  Moger  v.  Escott,  1872,  L  R.  7  C.  P.  163.] 

A.  was  rated  as  the  occupier  of  a  Iioiim'  No.  •'!  ( Jolden  Lane,  bill  by  mistake  tnaocur 
ately  described  as  No.  4 :  the  rates  were  paid,  under  an  agreement,  by  the  landlord  ; 
and  A.  had  paid  all  his  rent  :  Seinlile,  that  this  was  not  an  "  inaccurate  de  icriptioil 
Of   the    premises,"    within  (he   6  &  7   Vict.  c.    18,  S.   76;    but  a  Sufficient    rating   of    A. 

within  the  2  \Y    J,  c.  15,  s.  27. — And,  held,  that  the  insert f  A.  in  the  rate 

a  bona  fide  calling  upon  him  to  pay,  and  the  payment  by  the  landlord  a  l 8  fide 

payment  by  A.,  within  the  former  statute. 

William  Endell  Luckett  duly  objected  to  the  name  oi  \\  illiam  <  look  being  retained 

on  the  list  of  persons  entitled  to  vote  in  the  election  of mbers  foi  the  city  oi  London 

in  respect  of  the  occupation  of  a  "house,  No.  I  Golden  Lane,  in  the  parish  oi  St 
( liles  without  ( Iripplegate. 

The  said  William  Cook  also  duly  claimed  iu  have  his  name  inserted  in  the  said 
list  in  respect  of  the  occupation  of  a  "house,  No.  3  Golden  Lane," hi  the  same p 

The  revising  barrister  expunged  the  oa oi   William  [1G0]  Cook  from  the  said 

(a)  Jan.  19,  before  Tindal,  C.  J.,  and  .Manic,  Cresswell,  and  Erie,  JJ. 
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list,  and  disallowed  the  claim,  subject  to  an  appeal  of  the  court  of  Common  Pleas 

upon  the  following  case  : — 

The  qualification  of  the  appellant  was  duly  proved  in  respect  of  the  occupation  of 
a  house  No.  3  Golden  Lane,  except  as  to  the  sufficiency  of  the  rating.  He  was  rated 
to  all  the  poor-rates  as  the  occupier  of  No.  4  Golden  Lane  ;  [but  he  did  not  occupy 
No.  1  ;  and  lie  was  inserted  in  the  rate-book  for  No.  4.  by  a  mistake  of  the  overseer 
He  held  the  house  No.  3  at  an  annual  rent  of  271.,  and  had  an  express  agreement 
with  his  landlord  that  the  latter  should  pay  all  the  rates  and  taxes  in  respect  of  the 
premises.  His  landlord  had  called  upon  him  to  pay,  and  he  had  paid,  all  the  rent  due 
in  respect  of  the  house.  And  the  landlord  had  been  called  upon  to  pay  and  had  paid 
all  poor-rates  due  in  respect  of  the  house. 

It  was  contended,  on  behalf  of  the  appellant,  that,  though  the  premises  so  occupied 
by  him  were  inaccurately  described  in  the  poor-rate,  yet  that  he  was  the  person  liable 
to  lie  rated  for  the  premises,  and  had  (by  his  landlord  specially  constituted  by  his 
agreement  as  his  agent  in  that  behalf)  been  bona  tide  called  upon  to  pay,  and  had  bona 
fide  paid,  all  the  rents  due  in  respect  of  such  premises,  within  the  meaning  of  the 
seventy-fifth  section  of  the  6&  7  Vict,  c  18,  and  therefore  that  he  was  to  be  considered 
as  having  been  rated  and  as  having  paid  all  rates  in  respect  of  the  said  premises, 
notwithstanding  the  inaccurate  description  in  the  said  rate  of  the  said  premises  so 
occupied  by  him. 

The  revising  barrister  decided  that  this  was  an  inaccurate  description,  within  the 
li  &  7  Vict.  C  18,  s.  75  ;  but  that  the  facts  proved  did  nut  shew  that  the  appellant  had 
been  bona  tide  called  upon  to  pay,  and  had  [170]  bona  tide  paid,  the  rates  due  in 
respect  of  such  premises  (a)8. 

If  the  court  shall  be  of  opinion  that  the  said  decision  was  wrong,  the  name  of  the 
appellant  is  to  be  inserted  in  the  said  list  of  voters  as  follows: — 


William  Cook. 

3  Golden  Lane.           House.          3  Gk)lden  Lane. 

Welsby,  for  the  appellant.  Two  questions  were  raised  before  the  revising  barrister 
— the  first,  whether  the  rating  of  the  appellant  as  the  occupier  of  "No.  4  Golden 
Lane,"  when  in  point  of  fact  he  was  the  occupier  of  No.  3,  was  an  inaccurate  descrip- 
tion of  the  premises  occupied  by  him,  within  the  latter  branch  of  the  seventy-fifth 
section  of  the  6  &  7  Vict.  c.  18(6) — the  second,  [171]  whether,  if  it  were  so,  the 
appellant  had  been  bona  fide  called  upon  to  pay,  and  had  bona  tide  paid,  all  the  rates 
due  in  respect  of  such  premises,  within  the  meaning  of  the  same  section.  He  was  in 
fact  rated,  and  did  in  fact  occupy  premises  of  sufficient  value  to  be  entitled  to  vote  : 

(a)1  This  was  added,  in  court,  by  the  revising  banister,  during  the  argument. 

(af  This  paragraph  before  amendment  stood  thus  : — "  The  revising  barrister  decided 
that  the  appellant  had  not  been  bona  fide  called  upon  to  pay,  and  had  not  bona  tide 
paid,  the  rates  due  in  respect  of  such  premises." 

(//)  Which,  reciting  that  doubts  had  arisen  how  far  any  misnomer  or  insufficient  or 
inaccurate  description  in  a  rate,  of  the  person  occupying  any  such  premises  as  in  the 
recited  aet  (2  \\  .  4,  e.  45,  s.  27),  are  mentioned,  or  any  inaccurate  description  of  the 
premises  so  occupied,  has  the  effect  of  preventing  any  such  person  from  being  registered 
and  entitled  to  vote  in  respect  of  such  premises  in  any  year,  declares  and  enacts, 
"that,  where  any  person  shall  have  occupied  such  premises  as  in  the  said  recited  art 
are  mentioned,  for  twelve  calendar  months  next  previous  to  the  last  day  of  July  in 
any  year,  and  such  person,  being  the  person  liable  to  be  rated  for  such  premises,  shall 
have  been  bona  fide  called  upon  to  pay,  in  respect  of  such  premises,  all  rates  made  for 
the  relief  of  the  poor  in  such  parish  or  township  during  the  time  of  such  his  occupation 
so  required  as  aforesaid,  and  such  person  shall  have  bona  tide  paid,  on  or  before  the 
20th  day  of  duly  in  such  year,  all  sums  of  money  which  he  shall  have  been  called  upon  to 
pay  as  rates  in  respect  of  such  premises  for  one  year  previously  to  the  6th  day  of  April 
then  next  preceding,  such  person  shall  be  considered  as  having  been  rated  and  paid  all 
rates  in  respect  of  such  premises,  within  the  meaning  of  the  said  recited  aet,  and  be 
entitled  to  be  registered  in  respect  of  the  same  in  any  year,  any  misnomer  or  inaccurate 
or  insufficient  description  in  any  rate,  of  the  persons  so  occupying,  or  of  the  premises 
occupied,  notwithstanding." 
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and  by  the  special  agreement  with  his  landlord,  who  had  paid  the  rates,  he  was  to  be 
looked  upon  as  the  person  by  or  for  whom  the  rates  were  paid:  Wright,  App.,  The 
TmtmrClerk  of  Stockport,  Resp.  (5  M.  &  G.  33,  7  Scott,  X.  Et.  561);  11  .,  The 

Overseers  of  Chatham,,  Resp.  (5  M.  &  G.  54,  7  Scott,  X.  R.  581 ).  [Maule,  J.  NTo  doubt, 
a  payment  by  any  person  will  enure  as  a  payment  by  the  person  rated.]     Then,  has 

he  been  bona  fide  called  upon  to  pay  the  rates'    The  landlord  has  been  called  up 

and  has  paid  the  rates:  and  the  tenant  has  been  railed  upon  to  pay,  and  has  paid,  the 
rent  due  under  his  agreement.     As  payment  of  the  rates  by  the  landlord  is  equivalent 

to   payment   by  the  tenant,  it  clearly  must  Vie  sufficient  that  the   landlord   has   1 n 

called  upon  to  pay  them. 

W.  R.  Grove,  for  the  respondent.  There  is  nothing  on  the  face  of  the  ease  bo 
shew  that  the  rating  of  the  appellant  in  respect  of  No.  1  was  a  mistake  :  and,  if  it 
was  a  mistake,  it  was  one  that  the  hamster  had  no  power  to  correct.  [The  ease  was, 
by  the  direction  of  the  court,  handed  over  to  the  revising  barrister,  who  was  present, 
for  amendment  in  this  respect.  Accordingly,  the  amendments  before  referred  to  were 
made  by  him.]  The  amendments  being  made,  the  sole  remaining  question  is,  whether 
a  calling  on  the  landlord  to  pay  is  a  calling  upon  the  tenant  within  the  meaning  of  the 
6  &  7  Vict.  e.  18,  s.  75;  for,  it  cannot  be  now  contended  [172]  that  an  actual  payment 
by  the  landlord  will  not  enure  as  a  payment  by  the  tenant.  In  order  to  entitle  an 
occupier  to  a  vote,  where  his  landlord  is  rated,  the  party  must  bring  himself  within 
the  provisions  of  the  2  W.  4,  c.  45,  s.  30  (ante,  p.  91)  by  demanding  to  be  rated. 
That  implies  that  a  personal  rating  of  the  occupier  is  necessary.  If  the  seventy  tilth 
section  of  the  6  &  7  Vict.  c.  18,  is  to  receive  a  similar  construction,  a  personal  rating 
would  seem  to  be  required;  the  object  being,  that  the  overseer  may  know  upon  whom 
he  is  to  call.  This  is  virtually  decided  by  the  ease  of  Moss,  App.,  Tin:  Overseers  oj  St. 
Michael,  Lichfield,  Resp.  (7  M.  &  G.  72,  8  Scott,  N.  R.  832).     There,  A.  occupied  jointly 

with  B.  :  in  the  poor-rate  B.  alone  was  assessed  as  occupier:  A.  1 a  fide  paid  the 

rates  with  his  own  hand,  but  without  being  called  upon  :  and  it  was  held  that  A.  was 
not  rated,  and  that  the  omission  of  his  name  was  not  cured  by  the  <!  &  7  \  ict.  c.  18, 
s.  75.  [Maule,  .1.  There,  the  party  was  not  rated  in  any  way  :  here,  he  is  upon  i  he 
iate.  Is  he  not  by  the  proclamation  of  the  rate  "called  upon  to  pay"  the  rate  fl  He 
is  hereby  called  upon  in  respect  of  No.  4.  [Tindal,  C.  J.  By  mistake  for  No.  3: 
that  is  mere  matter  of  evidence.  Maule,  J.  Are  not  the  words  "called  upon" 
satisfied  by  the  name  of  the  party  being  in  the  rate  as  a  person  who  is  to  pay  the 
money?]  Clearly  not.  In  Cullen  v.  Morris  (2  Stark.  X.  P.  C.  577),  a.  personal  demand 
was  held  necessary.  [Maule,  J.  That  was  the  case  of  a  scol  and  lot  voter.  No 
doubt,  under  the  2  W.  4,  c.  45,  s.  27,  if  the  party  is  accurately  placed  upon  the  rate, 
and  pays  it,  he  is  entitled  to  vote.  Here,  he  has  paid.  The  question  is,  whether  he 
has  been  called  upon  to  pay,  within  the  6  .V  7  Vict.  c.  I*,  s.  75.]  That  sec-[173]  tdon 
must  mean  something  more  than  the  twenty-seventh  section  of  the  former  act. 

Welsby,  in  reply,  was  stopped  by  the  court. 

Tindal,  C.  J.    The  alteration  that  has  been  made  in  the  ca  >e,  and  in  the  statement 
of  the  question  for  our  opinion,  has  relieved  us  from  all  difficulty.      It  appears  that 
the  barrister  thought  tin'  mistake  of  the  overseers  in  inserting  the  appeflanl  ■ 
occupier  of  No.  4  instead  of  No.  •">,  brought   the  case  within  the  6*  '  Vict.  o.  18, 
s.  75,  as  being  an  inaccuracy  of  description  that  was  amendable.     1  almost  doubt  that 

any  amend nt  was  necessary  at  all.     The  only  question,  however,  remaining  foi 

to  deal  with,  is,  whether  the  appellant  has  been  bona  fide  called  upon  to  pay  rati 

respect  of   the    premises  Occupied  by  him,  and  whether    he    ha-    bona    tide    paid    them 
The  facts  of  the  case  shew  that   the  tenant  was  rated  ;    that    he  held   the  on  n,     OS  ler 

an  express  agreement  with  his  landlord,  that  the  latter  si Id  pay  all  rates  and  I 

thai   the  landlord  had  called  upon  him  to  pay,  and  thai    he  had  paid,  all  the  rent  due  . 

and  that   the  landlord  had  been  called  upon  to  pay,  and  had  paid,  all  poor-rates  due 

ill    1'espeel     of    the     I -e,         ll    .ippear-   to    me,    thai,    I  he    lenalil     DeUlg    iate.1,    under   these 

circumstances,  the  calling  upon  the  landlord  lo  pay,  and  the  payment   by  him 
equivalent   to  a  bona  fide  calling  upon  the  tenant  to  pay,  and  a  bona  tide  payment  of 
the  rail's  by  him.     I  eanuoi   understand  why  any  formal  call  or  personal  demand 
should  be  necessary.     The  tenant  being  on  tin-  rate,  he  was  the  only  person  who,  by 

law,  could    be   called    upon    to    pay.       lie  was    liable    lo   .1    ,|i   In--    to,    il        No    grentOl 

notoriety  could  be  given  to  the  demand  by  calling  at   his  d ■.     He  is  to  paj   either 
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in  crumena  or  in  persona.  I  think  [174]  the  words  of  the  seventy-fifth  section  are 
satisfied,  and  that  the  decision  of  the  revising  barrister  was  wrong. 

M.U'i.E,  .1.  I  think,  also,  that  the  appellant,  in  this  case,  was  bona  tide  called  upon 
to  pay,  and  has  bona  fide  paid  tin-  rates  in  respect  of  the  premises  occupied  by  him, 
within  the  6  &  7  Vict.  c.  18,  s.  75.  I  also  incline  to  think  that  the  vote  might  properly 
lie  allowed  upon  the  true  i  instruction  of  the  2  W.  4,  e.  45,  s.  27,  without  the  assistance 
i)t'  the  seventy-fifth  section  of  the  subsequent  act.  The  twenty-seventh  section  confers 
the  franchise  upon  the  occupier  of  a  101.  house:  it  requires  not  merely  that  he  shall 
hold  himself  out  as  an  occupier,  but  that  lie  shall  submit  himself  to  the  parochial 
burthens  ;  and,  to  effect  that  purpose,  the  section  requires  that  he  shall  be  rated,  and 
that  he  shall  have  actually  paid  rates.  We  have  had  several  cases  before  us  as  to 
what  is  a  sufficient  payment  of  rates.  It  was,  at  first,  contended  that  the  payment 
1 1 1 1 1  —  t  In'  by  the  party's  own  band.  Generally  speaking,  the  payment  of  money  is  a 
thing  that  is,  of  all  others,  the  least  necessary  to  lie  done  by  the  hand  of  the  party 
himself.  There  cannot  In'  the  smallest  doubt  that,  where  one  gets  another  person  to 
pay  the  rati'  for  him,  and  allows  it  in  account,  that  is  a  good  payment  by  the  party 
rated.  The  legislature,  by  bond  fide  payment,  probably  meant  to  exclude  a  gratuitous 
payment  by  a  candidate.  I  am  clearly  of  opinion  that  there  has  been  here  a  complete 
payment  by  the  party  rated  within  the  2  \V.  4,  c.  45,  s.  27,  as  well  as  within  the 
(i  .V:  7  Vict.  c.  18,  s.  75.  The  main  question,  however,  is,  whether  the  appellant  has 
been  boni  fide  ''called  upon  to  pay,"  within  the  latter  clause,  s.  75.  That  section  is 
not  necessarily  introductory  of  new  law.  It  may  he,  that  it  helps  some  cases  to  which 
the  twenty -seventh  section  of  the  former  act  would  not  apply.  Its  object  was  to 
remove  the  obscurity  and  obviate  the  [175]  doubts  that  had  been  suggested  upon  the 
2  W.  4,  c.  45,  s.  27,  to  enable  the  revising  barrister  more  easily  to  arrive  at  the  same 
conclusion  that  he  ought  to  have  arrived  at  under  the  last-mentioned  section.  I 
apprehend  the  inaccuracy  here  is  much  the  same  as  if  a  house  were  described  as  the 
"  Black  Lion.''  instead  of  the  "  lied  Lion,"  which,  I  conceive,  would  have  been  within 
the  twenty-seventh  section  of  the  reform  act.  The  absence  of  the  words  "bona,  fide" 
throws  some  light  upon  the  seventy-fifth  section  of  the  6  &  7  Vict.  c.  18:  it  imports 
a  substantial  instead  of  a  mere  formal  compliance  with  the  requirements  of  the  act. 
The  object  of  inserting  a  party's  name  in  a  rate  is,  to  warn  him  of  the  amount  he  is 
called  upon  to  pay  to  the  overseers.  The  seventy-fifth  section  of  the  6  &  7  Met.  c.  18, 
says,  in  elicit,  that  any  inaccuracy  in  the  description  of  the  premises  or  the  person 
rated,  is  to  be  cured,  not  in  all  cases,  hut  in  those  where  the  substance  of  the  twenty- 
seventh  section  of  the  former  act  has  been  complied  with.  It  may  be,  and  I  incline 
to  think  it  is  so,  that  a  rate  so  defective  that  it  docs  not  shew  who  the  party  is  that 
is  rated,  might  be  helped  by  something  dehors  the  rate  itself.  If  the  insertion  of  the 
name  of  a  party  in  a  rate  as  liable  to  pay  a  certain  sum,  and  the  publication  of  such 
rate,  be  not  a  bona  fide  calling  upon  him  to  pay  the  rate,  I  am  at  a  loss  to  conceive 
what  would  he.  The  revising  barrister  seems  to  have  thought  a  visit  at  the  house  of 
the  party  necessary.  In  this  he  was  clearly  wrong.  The  amount  of  the  rate  has  been 
disbursed  by  the  appellant,  and  received  by  the  persons  entitled  to  receive  it ;  and, 
therefore,  he  has  bona  fide  paid,  as  well  as  been  bona  fide  called  upon  to  pay,  the  rate, 
within  the  meaning  of  the  statute. 

Cresswele,  J.  I  also  am  of  opinion  that  the  appellant,  in  this  case,  was  entitled 
to  have  his  name  [176]  inserted  in  the  register.  I  very  much  doubt  whether  it  was 
necessary  to  introduce  the  seventy-fifth  section  of  the  6'  &  7  Vict.  c.  IS,  into  the  present 
discussion.  The  facts  are,  that  the  party  occupied  No.  3,  and  was  rated  in  respect  of 
No.  3,  though  the  house  was  inadvertently  described  as  No.  4.  He  has,  therefore, 
complied  with  the  twenty-seventh  section  of  the  2  W.  4,  c.  45,  by  being  rated.  The 
rates  have  been  paid  by  his  landlord,  who,  in  consideration  of  his  engagement  to  pay 
them,  has  received  from  him  an  increased  rent.  After  the  case  of  Hughes,  App.,  The 
Overseers  <4  Chatham,  Resp.,  it  is  impossible  to  contend  that  that  is  not  a  sufficient 
payment  of  rates  by  or  on  behalf  of  the  tenant.  But,  assuming  the  matter  to  be  at 
all  doubtful,  all  doubt  is  removed  by  the  6  &  7  Vict.  c.  18,  s.  75.  I  incline  to  think, 
that,  if  the  rating  were  such  as  to  call  upon  the  party  to  pay,  that  would  be  sufficient 
under  the  2  W.  4,  e.  45,  s.  27,  and  that  the  subsequent  provision,  which  is  declaratory 
as  well  as  enacting,  was  unnecessary.  If  he  was  bona  fide  called  upon  to  pay,  and 
has  bona  fide  paid  the  rates,  he  is  to  be  considered  as  rated,  notwithstanding  any 
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misnomer  or  inaccuracy  of  description:  and,  if  rated,  and  the  overseers  intended  (a) 
to  call  upon  him  to  pay,  and  he  submits  by  paying  the  amount,  whether  by  his  own 
hand,  or  by  the  hand  of  another,  he  is  clearly  within  the  seventy-fifth  section. 

Erle,  J.  I  also  think  that  the  barrister  erred  in  excluding  the  name  of  the 
appellant.  It  appears  to  me  that,  if  a  party  is  put  upon  a  rate  with  intent  (a)  to 
make  him  liable,  he  is  bona  fide  called  upon  to  pay  the  rate,  within  the  meaning  of 
the  6  &  7  Vict,  c.  18,  s.  75.  And  I  also  think  there  has,  in  this  case,  been  a  sufficient 
payment  of  the  rate  by  the  appellant. 

Decision  reversed. 


[177]    City  of  London. 

Joshua  Pariente,  Appellant,  William  Endell  Luckett,  Respondent. 
Jan.  29,  1846. 

[S.  C.  1  Lutw.  Reg.  Cas.  441  ;  15  L.  J.  C.  P.  83;   10  Jur.  115.] 

In  consequence  of  a  claim  made  by  A.,  an  occupying  tenant,  his  name  was  inserted  in 
a  rate,  immediately  after  that  of  his  landlord,  who  was  duly  rated  in  respect  of  the 
same  premises.  All  the  columns  opposite  A.'s  name  were  left  blank,  ami  it  was  no 
otherwise  connected  with  that  of  his  landlord  than  by  its  juxta-position  : — Held, 
that  A.  was  sufficiently  rated. — And  held  that  the  revising  barrister  ought  not  to 
have  been  influenced  by  a  statement  of  one  of  the  overseers  that  A.'s  name  was  so 
inserted  without  any  intention  to  rate  him  ;  but  should  have  decided  upon  the 
construction  of  the  rate  itself,  irrespectively  of  any  extraneous  evidence. 

William  Endell  Luckett  duly  objected  to  the  name  of  Joshua  Pariente  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the  city 
of  London,  in  respect  of  the  occupation  of  a  "house,  No.  18  Coleman  Street,"  in 
the  parish  of  St.  Stephen,  Coleman  Street. 

The  revising  barrister  expunged  the  name  of  the  said  Joshua  Pariente  from  the 
said  list,  subject  to  an  appeal  to  the  court  of  Common  Pleas  upon  the  following 
case  : — 

The  qualification  of  the  appellant  was  duly  proved  in  all  respects,  except  as  to  the 
sufficiency  of  the  rating. 

Five  poor-rates  were  made  in  the  said  parish  in  the  year  ending  the  31st  of  July, 
1845.  The  first  rate  was  made  on  the  17th  of  October,  1844;  the  second  rate,  on 
the  17th  of  January,  1845;  the  third  rate,  on  the  8th  of  April,  1845.  The  dates  of 
the  subsequent  rates  are  not  material.  Thomas  Hay  nes,  the  landlord  of  the  house, 
was  rated,  and  paid  all  the  lates  in  respect  thereof.  The  appellant  was  not  rated  to 
the  said  October  rate,  nor  did  his  name  in  any  way  appear  thereon. 

On  the  1st  of  January,  1845,  a  claim  to  be  rated  in  respect  of  the  house  was 
served,  on  behalf  of  the  appellant,  upon  the  overseers  of  the  parish  ;  and  at  that  time 
no  rate  was  due  in  respect  of  the  house. 

[178]  At  the  time  the  assessment  to  the  said  January  rate  was  made  outj  the 
appellant  was  not  rated  thereto,  nor  did  his  name  appear  upon  such  last-mentioned 
rate  ;  but  afterwards,  and  before  the  declaration  at  the  foot  of  the  said  last  mentioned 
rate  was  signed  by  the  churchwardens  and  overseers  pursuant  to  tin-  provisions  of  the 
6  &  7  W.  4,  c.  96,  the  name  of  the  appellant  was  inserted  by  interlineation  upon  the 
said  rate  between  the  name  of  the  said  Thomas  llaynes  and  that  of  another  party 
rated  for  other  premises,  hut  without  any  brace  or  other  connecting  mark,  and  without 
any  particular  premises  or  amount  of  rating  being  carried  oul  in  the  several  columns 
referring  to  such  particulars. 

The  rate  in  this  respect  was  in  the  following  form  : — 


Thomas  llaynes. 
Joshua  Pariente 
A.  B.  (another  part  v). 


Souse. 
Bouse. 


ik  i  loleman  Street, 
&c. 
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fitc. 


(«)  But  sec  Pariente,  .  //■/'■,  Luckett,  i:<  p.,  ante,  p.  117. 
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The  name  of  the  appellant  was  inserted  in  a  similar  manner  upon  the  said  April 
rate,  and  the  subsequent  rates  :  put  upon  a  separate  line,  and  not  as  an  interlinea- 
tion ;  and  such  last-mentioned  insertions  were  made  at  the  time  the  assessment  was 
made  out. 

One  of  the  parochial  officers  stated  that  the  name  had  been  so  placed  upon  the  rate 
in  consequence  of  the  claim  so  made  by  the  appellant,  but  without  any  intention  to 
rate  him  for  anything. 

The  revising  barrister  decided  that  the  appellant  was  not  rated  to  the  said  January 
rate,  and  the  subsequent  rates. 

If  the  court  shall  be  of  opinion  that  the  decision  was  wrong,  the  name  of  the  appel- 
lant is  to  be  re-inserted  in  the  said  list  of  voters,  as  follows  : — 


Joshua  Pariente.    j     Coleman  Street. 

House. 

18  Coleman  Street. 

[179]  The  cases  of  twenty-five  other  parties,  which  were  decided  upon  the  same 
point  of  law,  are  consolidated  with  the  principal  case. 

Welsh}*,  for  the  appellant.  No  question  arises  as  to  the  rate  made  on  the  17th  of 
October,  1*44,  as  to  which  there  was  clearly  a  sufficient  claim  within  the  2  W.  4,  c.  45, 
s.  30  (ante,  p.  91).  The  only  question  presented  for  the  opinion  of  the  court, 
is,  upon  the  twenty-seventh  section,  as  to  which  the  case  of  Wright,  App.,  The  Town 
Clerk  of  Siockpoii,  Resp.  (5  M.  &  G.  :;:{,  7  Scott,  N.  R.  561),  is  decisive.  The  court 
called  on — 

YV.  R.  Grove,  for  the  respondent.  In  the  case  cited  the  names  of  the  landlord 
and  of  the  various  tenants  were  joined  with  a  brace.  [Tindal,  C.  J.  Though  there 
is  virtue  sometimes,  as  Lord  Coke  observes,  in  an  &c.,  I  doubt  whether  you  will  find 
authority  for  saying  there  is  any  in  a  brace.]  The  overseers  never  meant  to  rate  the 
appellant.  [Tindal,  C.  J.  Can  they  be  permitted  to  say  that?  The  party  claims  to 
be  inserted  in  the  rate,  and  they  put  his  name  upon  it.  Maule,  J.  There  can  be  no 
doubt  that  he  might  have  been  compelled  to  pay  the  rate.]  The  case  of  Moss,  .lj'j'-, 
Tin  Ovt  rst  i  rs  oj  TAchfit  Id,  R  sp.  ( 7  M.  &  G.  72,  8  Scott,  X.  R.  832),  is  in  point,  There, 
A.  occupied  jointly  with  B. :  in  the  poor-rate,  B.  alone  was  assessed  as  occupier: 
A.  bona  tide  paid  the  rates  with  his  own  hand,  but  without  being  called  upon :  and  it 
was  held  that  A.  was  not  rated,  and  that  the  omission  of  his  name  was  not  cured  by 
the  6  &  7  Vict,  c.  18,  s.  75.  Here,  if  it  had  been  the  intention  of  the  overseers  to 
rate  the  appellant  in  respect  of  the  house  No.  18  Coleman  Street,  a  "ditto"  (vide 
ante,  p.  87,  note  (a)),  or  something  equivalent,  would  have  been  [180]  added  in  each 
column,  as  in  the  form  in  the  parochial  assessment  act,  6  &  7  W.  4,  c.  96.  [Maule,  J. 
Is  not  a  blank  equivalent  to  a  ditto  '.  Tindal,  C.  J.  The  question  is,  whether  this  is 
not  to  be  read  as  if  all  the  particulars  had  been  carried  out  in  the  same  way  as  in  the 
preceding  line.]  The  effect  of  the  evidence  on  the  revising  barrister  was,  that  the 
party  was  not  properly  rated.  It  is  rather  a  question  of  fact  than  of  law.  [Cress- 
well,  J.  Not  strictly  so.  In  one  sense,  it  is  a  question  of  fact  whether  or  not  an 
agreement  lias  been  executed  :  but,  if  it  be  admitted  that  the  party  did  sign  the 
instrument,  then  it  is  a  question  of  law,  whether  it  amounts  to  an  agreement  or  not.] 
At  the  most,  it  is  an  inaccurate  description,  which  might  have  been  amended  under 
the  6  &  7  Vict.  c.  18,  s.  75  ;  and  that  was  never  suggested. 

Welsby,  in  reply,  was  stopped  by  the  court. 

Tindal,  C.  J.  I  think  all  the  information  derived  by  the  revising  banister  from 
the  overseer  as  to  what  the  intention  was,  must  be  thrown  overboard  ;  and  that  we 
are  bound  to  give  the  rate  a  reasonable  construction,  as  we  would  do  to  any  other 
instrument.  In  the  second  column  of  the  rate  we  find  the  name  of  Haynes,  and 
opposite  to  his  name,  in  the  other  columns,  we  find  the  premises  occupied  by  him, 
their  rateable  value,  and  other  particulars :  then  follows  immediately  the  name  of  the 
appellant,  without  those  particulars,  all  the  columns  opposite  his  name  being  left 
blank.  Now,  his  name  must  have  been  inserted  in  the  second  column  with  some 
object :  and  I  think  we  must  read  it  as  if  all  the  particulars  in  the  preceding  line  had 
been  repeated,  or  we  must  consider  Haynes  and  the  appellant  to  be  jointly  rated  in 
respect  of  the  premises  described.  That  seems  to  me  necessarily  to  follow  from  the 
numbers  in  [181]  the  margin,  No.  2  applying  to  Haynes  and  the  appellant,  and  No  3 
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In  the  party  whose  name  immediately  follows.  It  seems  to  me  that  it  is  only  in  this 
way  that  we  can  give  any  sense  to  the  rate  ;  and  that  therefore  the  decision  of  the 
revising  barrister  must  be  reversed. 

Maule,  J.  I  am  of  the  same  opinion.  With  respect  to  the  first  rate,  it  is  conceded 
that  the  party  did  enough  to  entitle  himself  to  the  benefit  of  the  2  W.  \,  c.  45,  s.  30  (a)1. 
With  regard  to  the  subsequent  rates,  the  question  is  whether  or  not  he  was  actually 
rated  ;  and  that  is  to  be  determined  by  looking  at  the  rate  itself.  The  revising  barrister 
seems  to  have  been  embarrassed  by  something  said  by  one  of  the  overseers.  The  eon 
struetion,  however,  of  the  rate  is  to  be  ascertained  quite  irrespectively  of  the  opinions  or 
intentions  of  the  overseers.  The  intention  of  the  overseers  has  as  little  to  do  wit  h  I  be 
matter,  as  would  a  statement  by  a  subscribing  witness  to  a  bond,  t  hat  the  obligor  signed 
and  sealed  it,  but  without  any  intention  to  make  himself  liable  to  pay  the  money.  The 
construction  I  put  upon  this  rate  is  the  same  as  if  all  the  columns  opposite  the  name 
of  the  appellant  had  been  tilled  up  with  the  several  particulars  inserted  opposite  the 
preceding  name.  Leaving  blanks  is  just  as  effective  and  good  as  inserting  "  ditto  "(b) 
in  each  place. 

Cresswell,  J.  Looking  at  the  extract  from  the  rate-book  set  out  in  the  ease, 
I  think  we  are  bound  to  hold  that  the  appellant  was  properly  rated.  The  figures  in 
the  first  column  denote  the  subject-matter  of  the  rate.  Placed  as  it  is  here,  I  think 
the  name  of  the  appellant  could  only  have  been  intended  to  be  inserted  for  the  [182] 
purpose  of  connecting  him  with  the  preceding  subject-matter  of  rate. 

Erle,  J.  Finding  an  interlineation  in  the  rate-hook,  the  revising  barrister  was 
justified  in  requiring  an  explanation  of  the  circumstances  under  which  it  was  made. 
But  he  should  not  have  allowed  his  judgment  to  be  influenced  by  any  thing  that  was 
said  by  the  overseer  as  to  his  intention  in  placing  the  appellant's  name  on  the  rate. 
It  was  his  duty  to  construe  it  as  he  would  have  done  any  other  written  instrument. 
Looking  at  the  manner  in  which  the  name  is  placed,  I  have  no  doubt  th.it  m  was 
intended  to  apply  it  to  the  subject-matter  of  rate  in  the  preceding  line.  The  effect 
unquestionably  would  be,  to  render  the  appellant  liable  to  be  called  upon  for  the  rate. 
I  therefore  agree  with  the  rest  of  the  court  in  thinking  that  the  decision  of  the  revising 
barrister  must  be  reversed. 

Decision  reversed. 

City  of  London. 

Henry  Coogan,  Appellant ;  William  Endell  Luokett,  Respondent.     Jan.  20,  ls-Ki. 

[S.  G.  1  Lutw.  Keg.  Cas.  447  ;  15  L.  J.  C.  P.  159  ;   10  Jur.  141.] 

"The  clear  yearly  value"  of  premises,  under  the  2  W.  I,  c.  15,  s.  27,  is  matter  of  fact 
to  be  determined  by  the  revising  barrister  upon  the  evidence  before  him.  The 
proper  criterion  of  value  seems  to  be,  the  amount  for  which  the  premises  would 
fairly  let,  the  tenant  bearing  the  ordinary  burthens  incident  to  the  occupation. 

William  Endell  Luckettduly  objected  to  the  oameof  Henry  Coogan  being  retained 
on  the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the  city  of  London, 
in  respect  of  the  occupation  of  a"  house,  LRedCro  Passage,  in  the  parish  of  St.  Giles 
without-Cripplegate. 

[183]  The  revising  barrister  expunged  the  nai if  the  said  Henry  Coogan  fr 

tlie  said  list,  subject  to  an  appeal  to  this  courl  upon  the  following  i 

The  qualification  of  the  appellant  was  duly  proved  in  all  respects,  except  as  to  the 
value  of  the  house  occupied. 

The  rent  paid  by  the  appellant  lor  the  house  m  question  was  is.  '.id.  per  week, 
amounting  to  121.  7s.  per  annum.  The  landlord  paid  ill  the  rates  and  taxes  assessed 
upon  the  house,     Thelandlord  oi  (he  house  [wa    al  -  the  owner  or  le    ee  ol 

houses  in  the  said  passage,   whi.h   hoUSOS  weiv  al-o  let   a!    ur.LU    Ietting8  ;   and   hi 

compounded  tor  his  poor-rates  [for  all  such  houses,  and  also  for  the  house  so  occupied 

(a)1  Except  that  he  did  not  make  "continual  claim."    See  Wansey,    tp 
Resp.  (Locketfs  cas,  >,  7  M.  &  G.  145,  8  Scott,  X.  Et  970. 

(b)   Vide  ante,  p.  S~ ,  note  (a). 

(a)2  The  passages  within  brackets  were  inserted  by  the  revising  barrister,  upon  the 
ease  lieiiiir  remitted  to  him  for  amend j 
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by  the  appellant ;  and  the  said  landlord]  was  assessed  in  the  poor-rate  book  in  respect 
of  the  said  house,  at  51.  per  annum. 

[It  was  not  shewn  that  there  was  any  local  art  authorising  such  composition  ;  but 
it  was  assumed  to  have  been  made  under  the  59  G.  3,  c.  12,  s.  19.] 

The  rates  commonly  known  as  tenants'  rates,  payable  in  this  parish,  amounted  to 
5s.  lid.  in  the  pound  per  annum,  viz.  poor-rates  3s.,  consolidated  rate  Is.  4d.,  police- 
rate  7d.,  and  church-rate  Is. 

[It  was  proved  that  the  said  house,  if  the  same  were  rated  to  the  tenant,  would  be 
assessed  at  the  rate  or  value  of  Si.  per  annum  ;  on  which  assessment  the  tenants'  rates 
would  amount  to  21.  7s.  4d.  per  annum.] 

It  was  contended,  on  behalf  of  the  appellant,  that  no  other  rates  or  taxes,  except 
the  poor-rate  and  window  tax  ought  to  be  deducted  from  the  amount  of  rent  actually 
paid,  in  order  to  ascertain  what  was  the  "clear  annual  value"  of  the  house  within  the 
meaning  of  the  [184]  twenty-seventh  section  of  the  2  W.  4,  c.  45  ;  and,  secondly,  that, 
if  all  the  tenants'  rates  were  to  be  deducted,  yet  that  such  deduction  should  be  made 
only  for  the  amount  for  which  the  premises  were  assessed  to  the  landlord,  viz.  51.,  and 
not  upon  the  rent  actually  paid  by  the  tenant  ;  and  that  no  greater  amount  than  that 
which  the  landlord  was  actually  called  upon  t«i  pay  could  legally  be  deducted. 

The  revising  barrister  [was  of  opinion  that  the  "  clear  annual  value  "  of  premises 
must  be  taken  to  mean  the  rent  at  which  they  might  reasonably  be  expected  to  let 
for,  from  year  to  year,  free  of  all  usual  tenants'  rates  and  taxes,  at  least  (see  6  &  7 
W.  4,  c.  96,  s.  1),  that  is,  the  rent  which  the  landlord  would,  in  such  case,  receive  ; 
but,  inasmuch  as  there  was  no  evidence  before  the  revising  banister  to  enable  him  to 
ascertain  what  the  house  would  let  for.  under  such  circumstances,  he  considered]  that 
the  proper  principle  of  ascertaining  the  "clear  annual  value"  of  the  house  in  question 
was,  tii  deduct  from  the  rent  paid  by  the  appellant,  viz.  1  21,  7s.,  the  amount  of  "  tenants' 
rates  and  taxes"  calculated  upon  [the  rateable  value  of  the  said  house,  if  assessed  to 
a  tenant],  viz.  21.  7s.  4d..  and,  therefore,  that  the  said  house  was  not  of  the  "  clear  yearly 
value"  of  101. 

If  the  court  shall  be  of  opinion  that  the  decision  was  wrong,  ami  that  either  of  the 
principles  of  calculating  the  value  contended  for  on  behalf  of  the  appellant  was  correct, 
the  name  of  the  appellant  is  to  be  re-inserted  in  the  said  list  of  voters,  as  follows  : — 


Henry  Coogan.  Red  Cress  Passive  House.  4  Red  Cross  Passage 


Welsby,  for  the  appellant.  The  principle  upon  which  the  revising  barrister  calcu- 
lated the  "clear  yearly  value"  of  the  premises,  was  erroneous.  If  it  means  the  value 
[185]  to  the  landlord,  as  was  held  in  The  Woodstock  case  {Prior's  case,  Falc.  &  Fitz.  453), 
the  value  here  was  more  than  101.  Whether  any  deduction  is  to  be  made  on  account 
of  repairs  or  insurance,  may  be  doubtful  (b).  [Maule,  J.  Are  deductions  on  these 
accounts  mentioned  in  the  statute  ?]  They  are  not.  [Maule,  J.  I  should  say  the 
legislature  meant  that  the  party  should  be  entitled  to  vote,  if  he  were  of  ability  to 
occupy  a  house  of  the  yearly  value  of  101.,  and  to  pay  rates  and  taxes.]  The  additional 
burthens  to  be  borne  by  the  tenant,  are  not  to  go  in  diminution  of  the  value. 

W.  R.  C4rove,  for  the  respondent.  "  Clear  yearly  value "  means  value  to  the 
tenant.  Whatever  the  amount  of  taxes,  if  paid  by  the  landlord,  they  are  to  be 
deducted  from  the  rent.  [Erie,  J.  The  value  is,  what  the  tenement  would  fairly  let 
for,  the  tenant  paying  the  rates  and  taxes.]  In  The  King  v.  Chaplin  (1  I!.  iV  Ad.  926), 
Taunton,  .T.,  says  :  "The  tolls  of  a  canal,  like  the  profits  of  land,  are  to  be  valued  at 
what  they  would  let  for  communibus  annis  ;  and  it  has,  I  believe,  been  held,  that  no 
difference  is  to  be  made,  because,  in  one  particular  year,  there  was  a  loss.  In  ascer- 
taining what  a  property  is  worth  to  let,  the  best  criterion,  in  general,  is,  what  it 
actually  does  let  for." 

Tindal,  C.  J.,  after  referring  to  the  2  W.  4,  c.  45,  s.  27,  said :  What  is  the  clear 
yearly  value  of  the  premises  must  be  a  question  of  fact  to  be  determined  by  the 
revising  barrister  upon  the  evidence  before  him.     Here  he  has  decided  that  the  value 

(h)  See  Col  rill,  .-/j"/<.,  Wood,  Resp.,  post,  p.  210,  where  this  point  is  decided  in  the 
negative. 
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is  not  sufficient  to  confer  a  vote  ;  and,  upon  bhe  facts  slated,  lam  unable  to  discover 
that  he  has  decided  improperly. 

[186]  Maule,  J.  The  case  finds  facts  that  have  a  bearing  upon  the  question  of 
value.  The  question  is,  what  is  the  house  worth  by  the  year.  Thai  is  to  !»■ 
ascertained  by  looking  at  the  benefits  to  be  enjoyed,  ami  al  bhe  losses  and  burthens  to 
he  home.  The  revising  barrister  has  drawn  a  conclusion  of  fact  from  a  statement  of 
facts;  and  we  cannot  see  that  his  conclusion  is  wrong.  Il<'  talks  about  a  principle; 
but  it  is  not  a  principle  of  law,  but  a  mere  mode  ascertaining  the  fact.  The  only 
rule  of  law  is  that,  in  order  to  ascertain  the  value,  you  must  consider  .ill  the 
circumstances. 

Cresswell,  J.  The  clear  yearly  value  is,  what  the  bouse  would  let  fur,  over  ami 
above  the  ordinary  burthens  to  which  a  tenant  would  he  liable  who  took  it  subje<  I  to 
such  burthens. 

Erlk,  J.  The  value  is  entirely  a  question  of  fact.  But  1  agree  with  the  revising 
barrister,  that  the  true  test  of  annual  value  is,  what  would  the  premises  fairly  lei  for, 
under  ordinary  circumstances.  The  principle  that  obtains  in  the  settlement  cases  is 
applicable  here.  In  those  cases,  the  rateable  value  has  generally  been  considered  the 
sum  for  which  the  premises  would  fairly  let  to  a  tenant  bearing  the  public  burthens 
cast  by  law  upon  him. 

Decision  affirmed, 

[187]    City  of  London. 
William  Endell  Luckett,  Appellant,  Philip  Lionel  Knowles,  Respondent. 

•  Ian.  29,  1846. 

[8.  C.  1  Lutw.  Keg.  Cas.  451  ;  10  L.  J.  C.  P.  87  ;  In  Jur.  9!).     Applied, 
ikiulle  v.  Watson,  L.  K.  7  C.  P.   166.] 

Held,  that,  where  a  voter's  place  of  abode  is  untruly  stated  in  the  list,  the  barrister 
has  power  to  insert  it  correctly,  under  the  (!  &  7  Vict.  c.  18,  s.  Id.  And  semble, 
per  Maule,  J.,  that  the  place  of  abode  is  no  part  of  the  qualification. 

William  Endell  Luckett  duly  objected  to  the  name  oi  Philip  Lionel  Knowles  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election  of  members  fur  the 
city  of  London  in  respect  of  property  occupied  within  the  parish  'if  St.  Margaret. 
Lothbury. 

The  revising  barrister  retained  the  name  of  l'hilip  Lionel  Knowles  upon  tin'  -aid 
list,  subject  to  an  appeal  to  this  court  upon  the  following  case: — 

The  name  of  the  respondent  appeared  upon  the  list  as  follows: — 


Name. 


i'  .i-     i  Abode. 


Philip  Lionel 
Know  les. 


(  JlVeliV,  nil 


.  ition. 


( lounl  ing- 
hi  iuse. 


i 


I  Bank  i  liambers. 


The  only  point  in  the  case  was,  as  bo  the  power  of  the  revising  barrister  to  alter 

the  place  of  abode  of  the  respondent ,  as  described  in  the  list. 

The  respondent's  place  of  abode  was  at  Queen  Square,  Bloomsbury,  and  not  at 
Greenwich.     Both  Greenwich  and  Queen  Square  are  within  seven  miles  ol  the  i 
Loudon.     The  respondent   required  the  revising  ham  bet    bo  alter  the  place  of  his 
abode  as  described  in  the  said  list  :  but  it   was  contended,  on  behalf  oi  bhe  appellant, 
that  the  revising  barrister  had  no  power  bo  do  jo,  inasmui  place  of  abode  was 

an  essential  part  of  [188]  the  description  of  tic  qualificati I  the  respondent,  "Inch 

the  revising  barrister  was  uol  at  liberty  to  change,  undei   bhe  fortieth    ection  of  the 
6  &  7  Vict.  e.  18. 

The  revising  banister  decided  that   bhe  place  of  abode  "as  no  pari    ol    lie   doacrip 
lion  of  the  qualification    Of    the  respondent,  and    that     ll rr I  element    ot    I  he 

place  of  abode  was  a  mistake  in  the  list,  which,  under  ihe  ..aid  section,  the  revising 
barrister  had  power  bo  coi  red  ;  and  he  alt.  red  bhe  place  o)  abodi  ly. 
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If  the  court  shall  be  of  opinion  that  the  decision  of  the  revising  barrister  was 
h  rong,  the  name  of  the  respondent  is  to  be  expunged  from  the  list. 

W.  K.  Grove,  for  the  appellant.  The  place  of  abode  of  the  voter  is  part  of  his 
qualification  ;  and,  assuming  that  it  is  not,  still  it  is  a  matter,  the  erroneous  statement 
of  which  is  not  amendable  under  the  6  &  7  Vict.  c.  18,  s.  40  (ante,  p.  21).  In  Earth  It, 
App.,  Gibbs,  Resp.  (5  M.  &  G.  81,  7  Scott,  N.  R.  609),  it  was  held,  that,  if  a  party 
whose  qualification  consists  in  the  occupation  of  several  premises  in  immediate  succes- 
sion, is  registered  only  in  respect  of  the  premises  in  his  occupation  at  the  time  of 
making  out  the  list  of  voters,  it  is  such  a  misdescription  of  his  qualification  as  the 
revising  barrister  has  no  power  to  correct,  under  the  6  &  7  Vict.  c.  1 8,  s.  40  (see 
Hitchins,  App.,  Brown,  Resp.,  ante,  p.  25).  The  whole  object  of  the  act,  as  is  there 
observed,  would  be  frustrated  "  if  the  omission  of  any  part  of  the  qualification  could 
be  remedied  at  the  court  of  revision."  Tudball,  App.,  Tin  Town  Clerk  of  Bristol,  Hup. 
(5  M.  &  G.  5,  7  Scott,  N.  R.  486),  is  also  an  authority  to  shew  that  accuracy  of 
description  is  essential.  Here,  the  description  is  not  [189]  merely  insufficient :  it 
is  wholly  false.  [Maule,  J.  When  the  place  of  abode  is  wholly  omitted,  or  is  insuffi- 
ciently described,  the  barrister  is  to  expunge  the  name  of  the  party  from  the  list, 
unless  the  matter  so  omitted  or  insufficiently  described  be  supplied  to  his  satisfaction, 
in  which  case  he  is  to  insert  the  same  in  the  list.  If  the  banister  may  amend  in  the 
case  of  a  total  omission,  surely  he  may  amend  in  the  case  of  a  misdescription.]  A 
total  omission  could  not  mislead  :  but  the  description  of  the  qualification  cannot  be 
altered.  [Maule,  J.  The  place  of  abode  is  no  part  of  the  qualification.]  The 
fortieth  section  applies  only,  as  was  observed  by  Tindal,  C.  J.,  in  Wood,  App.,  Tim 
Overseers  of  Willesden,  Resp.  (ante,  p.  15),  to  any  slight  and  unimportant  blunder,  by 
which  no  person  could  be  misled,  and  by  the  correction  of  which  no  person  could  be 
prejudiced.     Here,  the  misdescription  is  of  such  a  nature  that  it  cannot  fail  to  mislead. 

Welsby,  for  the  respondent,  was  not  called  upon. 

TlNDAL,  C.  .T.  It  appears  to  me  that  the  power  of  amendment  given  to  the 
revising  barrister  by  the  6  &  7  Vict.  c.  18,  s.  40,  is  sufficiently  large  to  warrant  the 
amendment  made  in  this  case.  That  section,  so  far  as  it  relates  to  the  voter's  place 
of  abode,  applies  to  two  cases  only — a  case  of  total  omission — and  a  case  of  insufficient 
description;  in  both  of  which  the  barrister  is  required  to  expunge  the  name  of  the 
party  :  but  it  goes  on  to  provide  that,  if,  whilst  the  revision  is  proceeding,  the  matter 
so  omitted  or  insufficiently  described  is  supplied  to  his  satisfaction,  he  shall  insert 
the  same  in  the  list.  It  is  conceded,  that,  in  the  case  of  a  total  omission,  the  [190] 
barrister  may  amend :  but  it  is  contended  that  insufficiency  of  description  must  be 
limited  to  cases  where  the  place  of  abode  is  inserted  without  sufficient  particularity, 
and  docs  not  extend  to  cases  like  the  present,  where  it  is  altogether  erroneous.  I 
think  it  is  impossible  for  any  one  to  say  that  the  description  here  is  any  other  than 
an  insufficient  one.  And  I  do  not  see  why  we  should  narrow  the  construction  of  a 
clause,  which  was  meant  to  be  fairly  and  liberally  interpreted,  and  which  seems  to 
be  reasonably  adapted  to  comprehend  the  present  case.  I  think  the  revising 
barrister's  decision  must  be  affirmed. 

MAULE,  J.  I  also  am  of  opinion  that  the  name  of  the  respondent  was  properly 
retained  upon  the  list  of  voters.  The  name  was  upon  a  list  on  which  the  revising 
barrister  was  bound  to  retain  it,  unless  the  circumstances  rendered  it  his  duty  to 
expunge  it.  Now,  the  only  ground  upon  which  he  was  called  on  to  expunge  it  was, 
that  the  respondent's  place  of  abode  was  erroneously  stated  to  be  "Greenwich."  when 
in  fact  it  was  "  Queen  Square,  Bloomsbury."  The  party's  name  appearing  regularly 
on  the  list,  the  barrister  could  not  expunge  it  without  sufficient  cause.  It  was 
necessary  for  the  respondent  to  prove  his  qualification  as  stated  in  the  list.  He  did 
so.  Then  it  is  said  the  place  of  abode  is  part  and  parcel  of  the  qualification.  That 
I  do  not  admit.  The  party  may  have  resided  in  several  places  :  it  clearly  would  not 
be  necessary  to  insert  them  all  in  the  register.  The  present  case,  therefore,  does  not 
fall  within  that  part  of  the  fortieth  section  which  empowers  the  barrister  to  expunge 
the  name  on  the  ground  of  the  insufficiency  of  the  description  of  the  qualification. 
If  the  voter's  name  is  to  be  expunged  at  all,  it  is  not  because  no  qualification  is  stated, 
or  because  the  qualification  is  insufficient  in  [191]  point  of  law ;  but  the  power  to 
expunge,  if  it  exist  at  all,  arises  under  the  subsequent  part  of  the  clause,  which 
imposes  that  duty  upon  the  revising  barrister,  in  cases  where  the  place  of  abode  is 
wholly  omitted  or  insufficiently  described  for  the  purpose  of  being  identified.     And 
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then  the  power  to  expunge  is  conditional — "unless  the  matter  or  matters  so  omitted 
or  insufficiently  described  be  supplied  to  the  satisfaction  of  such  barrister  before  he 
shall  have  completed  the  revision  of  such  list,  in  which  case  he  shall  then  and  there 
insert  the  same  in  such  list."  Here  the  matter  so  omitted  or  insufficiently  described 
was  so  supplied  to  and  inserted  by  the  barrister.  I  therefore  think  the  case  clearly 
comes  within  that  part  of  the  section  ;  though  I  very  much  doubt  whether  there  exists 
any  other  power  to  amend,  if  the  matter  be  not  supplied  to  the  satisfaction  of  the 
barrister. 

Ckesswell,  J.  It  is  to  be  observed  that  the  fortieth  section  begins  with  a  power 
to  the  banister  to  correct  mistakes.  That  may  mean  either  a  general  power  to 
correct  mistakes,  or  it  may  be  limited  to  those  mistakes,  omissions,  and  misdescrip- 
tions that  are  afterwards  pointed  out.  It  then  goes  on  to  provide,  that,  wherever 
the  christian  name,  place  of  abode,  &c,  of  the  voter  shall  be  wholly  omitted,  or 
insufficiently  described  for  the  purpose  of  identification,  the  name  of  the  part}'  shall 
be  expunged  from  the  list,  unless  the  matter  so  omitted  or  insufficiently  described  is 
supplied  pending  the  revision ;  in  which  case  the  barrister  is  to  amend  by  inserting 
it.  When  a  wrong  place  of  abode  is  given,  the  case  either  is  or  is  not  within  the 
latter  part  of  the  section.  If  it  is  not  within  it,  the  barrister  had  no  power  to 
expunge  the  name  of  the  voter :  if  it  is,  he  had  power  to  make  the  amendment  he 
did.  Qua-[192]-cunque  via,  therefore,  the  barrister  did  right  in  retaining  the  respon- 
dent's name  on  the  list.     I  think  it  was  a  case  of  insufficient  description. 

Erle,  J.  I  also  think  the  revising  banister  was  right.  The  principal  object  of 
the  fortieth  section  was,  to  prevent  a  bona  tide  qualification  from  being  defeated  by 
reason  of  a  mere  mistake.  The  section  starts  with  a  very  general  power  to  amend 
mistakes.  Without  deciding  (though  I  am  inclined  to  think  we  have  already  done 
so)  that  the  barrister  had  power  to  make  an  amendment  like  this  under  that  part  of 
the  section,  he  clearly  had  that  power  under  the  subsequent  part,  which  authorizes 
him  to  expunge  the  name  of  the  party  from  the  list,  where  his  place  of  abode  is  either 
wholly  omitted  or  insufficiently  described  for  the  purpose  of  identification.  I  see  no 
reason  why  a  misstatement  of  the  party's  place  of  abode  should  not  be  within  the 
words,  as  it  seems  to  me  to  be  within  the  spirit  of  the  section.  The  law  is  a  remedial 
one,  and  ought  therefore  to  receive  a  liberal  construction. 

Decision  affirmed. 

[193]    City  of  London. 

William  Endell  Luckett,  .li>ii<n<int,  John  Bright,  Respondent.    Jan.  29,  1S40". 

IS.  C.  1  Lutw.  Keg.  Gas.  456 ;  Barr.  &  Arn.  737 ;  15  L.  J.  C.  P.  85  ;  10  Jur.  75.] 

.Six  persons  were  joint  lessees  of  a  house,  which  they  and  others  used  for  the  purposes 
of  a  political  association.  The  rent,  and  the  wages  of  the  servants  who  had  charge 
of  the  premises,  were  paid  out  of  a  common  fund  to  which  the  lessees  and  the  other 
members  of  the  association  were  subscribers.  Various  members  of  the  association 
transacted  the  business  of  the  association  upon  the  premises j  and  the  lessees,  when 
in  London,  frequented  the  premises,  partly  transacting  the  business  of  the  association, 
and  partly  transacting  their  own  affairs. — The  revising  barrister  having  decided, 
upon  these  facts,  that  the  lessees  occupied  the  premises  as  tenants  within  the  2  \\\  -1, 
C.  45,  s.  27;  and  that  the  same  were  not  jointly  occupied  by  them  and  the  other 
members  of  the  association  as  tenants:  —The  court  alii nued  his  decision. 

William  Endell  Lucketf  duly  objected  to  the  name  of  John  Bright  being  retained 
upon  the  list  of  persons  entitled  to  vote  Eor  members  of  parliament  for  the  city  of 
London,  in  respect  <>i'  the  occupation  of  "a  bouse,  No  <>7  fleet  Street,"  in  the  parish 
of  St.  I >unstan  in  the  West. 

The  revising  barrister  retained  the  name  of  John  Bright  upon  the  said  list,  subject 

to  an  appeal  to  thi     COUrt  upon  1  lie  billowing  case  : — - 

The  respondent,  together  with   Richard  Cobden,  and  four  others,  were  the  joint 

lessees   of   the    house,  l>7   fleet    Street,  under   a  demise  for  a  term    of    three  year.,  from 

the  29th  of  September,  1843,  in  consideration  of  the  payment  of  a  premium  o!  1501., 
and  a  yearly  rent  of  2001.     The  said  lessees  were  the  only  persons  appearing  as  con 

tracting  parties  with  I  he  lessor,  or  liable  to  him  for  the  rent  ;   and  there  was  no  men  I  ion 
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in  the  lease  of  any  other  parties,  or  of  the  purposes  for  which  the  premises  were  taken. 
But  it  appeared  in  evidence  that  the  whole  of  the  premises  were  used  for  the  purpose 
of  a  voluntary  association  of  persons  styling  themselves ''The  [194]  National  Anti- 
Corn-Law  League.''  More  than  twenty  other  parties,  members  of  the  association, 
subscribed  various  sums  of  money  to  a  common  fund,  for  the  purpose  of  carrying  out 
the  objects  of  the  association.  The  respondent  and  his  said  co-lessees  were  also 
subscribers  to  the  said  common  fund.  The  rent  of  the  premises  was  paid  out  of  the 
said  fund,  as  were  also  the  various  servants  of  the  association  who  had  charge  of  the 
premises.  Various  members  of  the  association  transacted  the  business  of  the  association 
upon  the  premises  ;  and  the  respondent  and  his  co-lessees,  when  in  London,  frequented 
the  premises,  partly  transacting  the  business  of  the  association,  and  partly  transacting 
their  own  affairs. 

It  was  contended,  on  the  part  of  the  appellant,  that  the  respondent  and  his  co-lessees 
did  not  occupy  the  house  as  tenants  within  the  meaning  of  the  twenty-seventh  section 
of  the  2  W.  4,  c.  45  ;  or  that,  if  they  did,  the  same  was  jointly  occupied  by  them  and 
the  other  members  of  the  association  as  tenants,  and  then  that  the  clear  yearly  value 
of  the  premises,  divided  by  the  number  of  the  said  occupiers,  would  not  give  a  sum  of 
not  less  than  101.  for  each  and  every  such  occupier,  within  the  meaning  of  the  twenty- 
ninth  section  of  the  statute. 

The  revising  barrister  decided  that  the  respondent  and  his  co-lessees  did  occupy 
the  premises  "as  tenants,"  and  that  the  same  were  not  jointly  occupied  by  them  and 
the  other  members  of  the  association  as  tenants. 

If  the  court  shall  be  of  opinion  that  the  said  decision  was  wrong,  the  name  of  the 
said  John  Bright  is  to  be  expunged  from  the  list. 

W.  R.  Grove,  for  the  appellant.  The  respondent  and  the  other  five  joint-lessees 
did  not  occupy  the  premises  in  question  as  tenants.  A  man  cannot  be  said  to  [195] 
occupy  premises,  unless  he  is  personally  resident  there  by  himself  or  by  some  third 
person  as  his  agent  or  servant.  In  The  King  v.  The  Inhabitants  of  Diteheat  (9  B.  &  C. 
176,  4  M.  &  R.  151),  Littledale,  J.,  says:  "There  is  a  material  difference  between  a 
holding  and  an  occupation.  A  person  may  hold  though  he  does  not  occupy.  A  tenant 
of  a  freehold  is  a  person  who  holds  of  another ;  he  does  not  necessarily  occupy.  In 
order  to  occupy,  a  party  must  be  personally  resident  by  himself  or  his  family."  And 
in  Tin-  King  v.  St.  Nicholas,  Rochester  (5  B.  &  Ad.  219,  3  N.  .V  M.  21),  the  same  learned 
judge  observed:  "What  I  am  reported  to  have  said  in  Bex  v.  Diteheat,  as  to  the 
meaning  of  the  word  occupation,  applies  to  a  constructive  occupation  only,  which  was 
sufficient  to  satisfy  the  statute  that  governed  that  case."  Does  this  case  disclose  even 
a  constructive  occupation,  or  any  thing  like  a  possessory  control  exercised  by  the 
co-lessees?  If  they  occupied  at  all,  it  was  jointly  with  a  large  number  of  persons 
members  of  the  league.  [Cresswell,  J.  The  case  discloses  no  trust  under  which  the 
members  of  the  association  might,  of  right,  come  upon  the  premises.]  It  shews  that 
the  premises  were  used  for  the  purposes  of  the  association,  and  that  the  rent  was  paid 
out  of  its  funds.  All  the  cases  that  have  hitherto  been  decided  have  gone  upon  the 
footing  of  there  having  been  something  like  an  exclusive  occupation.  [Tindal,  C.  J. 
I  think  there  are  sufficient  indicia  of  occupation  found  by  the  barrister.] 

Welsby,  for  the  respondent,  was  not  called  upon. 

TlNDAL,  C.  J.  The  question  here  is,  whether  we  can  see  that  the  barrister  was 
wrong  in  the  decision  he  has  come  to,  or  whether,  upon  the  facts  found  by  him,  we 
feel  ourselves  bound  to  come  to  a  contrary  conclusion.  [196]  The  case  finds  that  the 
respondent  and  his  co-lessees  were  clothed  with  the  character  of  tenants.  The  only 
question  is,  as  to  the  mode  of  occupation.  It  appears  that  they  were  sometimes  there 
--that  they,  when  in  London,  "frequented  the  premises,  partly  transacting  the 
business  of  the  association,  and  partly  transacting  their  own  affairs."  I  cannot  say 
that  this  was  not  such  a  user  of  the  premises  as  to  amount  to  an  occupation  by  them- 
selves or  their  agents.     I  therefore  think  the  decision  must  be  affirmed. 

Maule,  J.  I  am  of  the  same  opinion.  The  barrister  has  found  that  the  voter 
occupied  as  tenant.  It  appears  that  the  premises  are  let  to  six  persons,  of  whom  the 
voter  is  one;  that  the  user  of  them  was  by  these  six  persons  and  others  associated 
with  them;  and  that  the  persons  who  had  charge  of  the  premises  were  the  servants  of 
an  association  of  which  the  lessees,  and  many  others,  were  members.  The  rent  and 
the  servants'  wages  were  paid  out  of  the  funds  of  the  association.  Upon  this  state  of 
facts,  the  barrister  has  come  to  the  conclusion  that  the  respondent  and  his  co-lessees 
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occupied  the  premises  as  tenants.  I  cannot  say  that  he  has  drawn  an  unreasonable 
conclusion  from  the  facts. 

Ckesswell,  J.  I  also  think  the  barrister  did  right  in  retaining  the  names  of  the 
respondent  and  his  co-lessees  on  the  list  of  voters.  The  question  is,  whether  the 
materials  he  had  before  him  justified  him  in  so  deciding.  It  is  clear  the  parties  were 
tenants  of  the  premises  :  the  only  question  is,  whether  or  not  they  occupied  them.  It 
does  not  appear  that  they  have  parted  with  the  right  they  possessed  as  lessees,  to  turn 
out  any  one  who  came  there,  or  that  the  other  members  of  the  association  had  any 
right  to  come  upon  the  premises  against  their  will.  It  is  said  that  the  rent  and  the 
servants'  wages  were  paid  out  of  a  common  fund  contributed  by  the  lessees  [197]  ami 
many  other  members  of  the  association,  and  that  the  premises  were  occupied  by  those 
servants.  But  there  is  nothing  in  the  case  to  shew  that  these  individuals  were  not 
there  as  the  agents  or  servants  of  the  respondent  and  his  co-lessees.  And  it  appears 
that  the  respondent  and  his  co-lessees  were  in  the  habit  of  resorting  to  the  house  for 
their  own  private  purposes,  and  of  transacting  their  own  business  there.  On  these 
grounds,  I  think  the  decision  was  right. 

Ekle,  J.  I  also  think  the  decision  of  the  revising  barrister  was  right.  I  am  not 
aware  of  any  definition  of  the  term  "  occupation  "  which  would  exclude  the  kind  of 
use]'  here  found. 

Decision  affirmed. 

Hilary  Vacation. 

City  of  London. 

Henry  William  Judson,  Appellant,  William  Endell  Luckett,  llcspondent 

Feb.  23,  1846. 

[S.  C.  1  Lutw.  Keg.  Cas.  4!K> ;   15  L.  J.  C.  P.  163  ;  10  Jur.  252.     Eeferred  to, 
Thompson  v.  Ward,  1871,  L.  Ii.  6  C.  P.  346.] 

" Part  of  a  house "  is  a  sufficient  statement  of  the  qualification  of  a  borough  voter, 
under  the  2  YV.  4,  c.  45,  s.  27. — In  consequence  of  a  claim  made  by  A.,  an  occupying 
tenant,  his  name  was  inserted  in  a  rate,  immediately  after  that  of  his  landlord,  who 
was  duly  rated  in  respect  of  the  same  premises.  All  the  columns  opposite  A.'s 
name  were  left  blank,  and  it  was  no  otherwise  connected  with  that  of  his  landlord 
than  by  its  juxta-position  : — Held,  that  A.  was  sufficiently  rated. 

William  Endell  Luckett  duly  objected  to  the  name  of  Henry  William  Judson  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election  of  members  for  the 
city  of  London,  in  respect  of  the  occupation  of  "part  of  a  house,"  22  Cannon  Street, 
in  the  parish  of  St.  Swithin,  London  Stone. 

[198]  The  revising  barrister  expunged  the  name  of  the  said  H.  W.  .Judson  from 
the  said  list,  subject  to  an  appeal  to  this  court  upon  the  following  case: — 

It  was  contended  on  behalf  of  the  respondent,  that  the  qualification  of  I  lie 
appellant,  as  stated  in  the  said  list,  was  insufficient  in  law  to  entitle  him  to  a  vote,  and 
therefore  the  revising  barrister  must  expunge  the  name  of  the  appellant  under  the 
fortieth  section  of  the  6  Vict.  C.  18;  and,  on  behalf  of  the  appellant,  thai  the 
qualification,  as  stated  in  the  said  list,  was  sufficient,  or,  if  not,  the  description   of   the 

premises  in  the  occupation  of  the  appellant,  as  pari  of  a  house,  was  a  mistake,  which 
could  be  proved  to  have  been  made  in  the  said  list,  which  mistake  the  re\  ising  barrister, 
by  the  same  section,  had  power  to  amend.  The  revising  barrister  thereupon  received 
evidence  of  the  actual  nature  of  the  appellant's  qualification ;  and  it  was  proved  thai 

he  occupied  as  a  place  of  residence  the  upper  pari  of  the  said  I se  and  the  kitchen, 

having  a  distinct  and  separate  entrance  thereto,  of  the  key  whereoi  he  had  the 
exclusive  possession.  His  landlord  occupied  the  ground  Boor  as  a  shop,  having  a 
distinct  and  separate  cutranee  therein.  The  appellant's  name  was  in  all  the  poor 
rates  made  iii  the  said  parish,  in  the  year  ending  31st  of  July,  1845,  under  thai  of 
his  landlord;  but  nothing  was  carried  oul   against   the  name  of  the  appellant^  nor 

weic  the  names  of  the  appellant  and  his  landlord  c ected  by  brace  or  otherwise  in 

the  rate  I k.     The  assistant-overseer  of  the  parish  stated  in  his  evidence,  that   it 

was  the  intention  of  the  overseers  in  putting  the  appellant's  name  on  the  rate-book, 
to  rate  him. 
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It  was  further  contended  on  behalf  of  the  respondent,  that  the  appellant  was 
not  rated  to  the  relief  of  the  poor.  The  revising  barrister  decided  that  the  qualifica- 
tion of  the  appellant,  as  stated  in  the  said  list,  was  insufficient  in  law,  to  entitle  him 
to  vote,  and  that  he,  the  [199]  revising  barrister,  had  no  power  to  change  the  descrip- 
tion of  the  said  qualification  ;  and  further,  that  the  appellant  was  not  duly  rated. 
If  the  court  should  be  of  opinion  that  the  said  decision  was  wrong  upon  both  points, 
the  name  of  the  appellant  was  to  be  re-inserted  in  the  said  list  of  voters  as  follows  : — 


William  Henry  Judson. 

22  Cannon  Street. 

House.              22  Cannon  Street. 

The  case  was  argued  in  Hilary  term  last  (a), 

Welsby,  for  the  appellant.  The  decision  of  the  revising  barrister  was  wrong  upon 
both  points.  The  description  of  the  appellant's  qualification  was  sufficient  to  entitle 
him  to  be  registered,  and  there  was  no  necessity  tor  any  amendment.  The  case  of 
Wright,  App.,  Tin  Town-Clerl  of  Stockport,  Resp.  (5  M.  &  G.  33,  7  Scott,  N.  R.  561),  is 
an  authority  to  shew  that  the  exclusive  occupation  of  a  room  will  under  certain 
circumstances  suffice.  And  Score,  App.,  Huggett,  Resp.  (7  M.  &  G.  95,  8  Scott,  N.  R. 
919),  decided  that  the  occupier  of  part  of  a  house,  who  has  a  key  of  the  outer  door, 
the  landlord  not  residing  in  or  occupying  any  portion  of  the  premises,  is  entitled  to 
vote.  Maule,  J.  in  that  case  thought  "apartments  '  a  .sufficient  description.  [Maule,  J. 
referred  to  Sweetman's  cas<  (1  Alcock's  R  C.  27).]  Assuming,  however,  that  the 
description  here  "part  of  a  house"  is  insufficient,  it  is  either  a  mere  mistake  or  an 
insufficient  description  of  the  nature  of  the  qualification,  which  was  supplied  to  the 
satisfaction  of  the  barrister  before  he  had  completed  the  revision  of  the  list,  and 
therefore  he  had  no  power  under  s.  40  to  expunge  the  appel-[200]  lant's  name.  In 
the  course  of  the  argument  in  Daniel,  -lj>j>-,  Complin,  Resp.  (7  M.  &  G.  167,  8  Scott, 
N.  R.  995),  Tindal,  C.  J.  observed — "  The  barrister  may  alter  the  description  of  the 
premises  :  "  and  Cresswell,  J.  asked — "  Suppose  in  the  list  a  qualification  was  stated 
to  be  'a  house,'  and  it  turned  out  to  be  a  'warehouse,'  might  not  the  barrister  alter 
that  description  ? "  With  respect  to  the  rating — assuming,  as  we  must  from  the  state- 
ment made,  that,  so  far  as  concerned  the  landlord,  all  the  columns  of  the  rate  were 
properly  rilled  up,  and  finding  that  the  appellant's  name  was  put  on  the  rate  for  the 
express  purpose  of  charging  him,  it  is  quite  clear  that  he  is  duly  rated,  notwith- 
standing the  absence  of  a  brace,  or  other  connecting  link,  between  his  name  and  that 
of  his  landlord. 

\Y.  R  Grove,  for  the  respondent.  The  qualification  of  the  appellant  as  stated  in 
the  list  was  clearly  insufficient  ;  and  the  case  is  not  one  to  which  the  power  of  amend- 
ment conferred  by  section  40  can  apply.  The  rating  also  is  insufficient.  The  judg- 
ment of  Tindal,  C.  J.  in  Daniel,  App.,  CampUn,  Resp.,  shews  that,  in  the  opinion  of 
that  learned  judge,  the  present  description  would  not  do.  Hitchms,  App.,  Brown, 
Resp.  (ante,  p.  25),  also  shews  that  a  general  description  of  the  qualification  is  suffi- 
cient: as  also  does  the  case  of  Daniel,  -Lj'p.,  Coulsling,  Resp.  (7  M.  &  G.  122,  8  Scott, 
N.  R.  949).  So  here,  "part  of  a  house"  is  not  found  as  a  description  given  in  the 
2  W.  1,  c.  45,  s.  27.  [Tindal,  C,  J.  In  Pitts,  App.,  Smedley,  Resp.  (7  M.  &  G.  85, 
8  Scott,  X.  R.  907),  the  qualification  was  described  as  "part  of  a  house,"  and  no 
objection  was  taken.]  The  qualification  as  stated  being  insufficient,  the  barrister  was 
bound  under  sect.  40,  to  [201]  expunge  the  name  of  the  appellant  :  there  is  nothing 
in  the  subsequent  part  of  the  clause  to  qualify  that  express  direction.  As  to  the  rating 
—  Wright,  App.,  The  Town-Clerk  of  Stockport,  Resp.,  is  a  very  different  case  from  the 
present.  It  is  expressly  found  there  that  all  the  parties  were  rated  ;  and  the  whole 
of  the  names  were  connected  with  a  brace.  Here  the  appellant  is  precluded  from 
calling  in  aid  the  (i  &  7  Vict.  c.  18,  s.  75,  for,  it  does  not  appear  that  he  has 
either  been  called  upon  to  pay  or  has  paid  the  rate.  Moss,  App.,  The  Overseers  of  SI. 
Michael,  Lichfield,  Resp.  (7  M.  &  G.  72,  8  Scott,  X.  R.  832),  is  a  stronger  ease.  There, 
A.  occupied  jointly  with  B.  :  in  the  poor-rate  B.  alone  was  assessed  as  occupier : 
A.  bona  tide  paid  the  rates  with  his  own  hand,  but  without  being  called  upon  :  and  it- 
was  held  that  A.  was  not  rated,  and  that  the  omission  of  his  name  was  not  cured  by 
the  6  &  7  Vict.  c.  18,  s.  75. 

(a)  Before  Tindal,  C.  J.,  and  Maule,  Cresswell,  and  Erie,  .Id. 
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Welsby  was  heard  in  reply. 

Cur.  adv.  vult. 

TlNDAL,  C.  J.,  uow  delivered  the  opinion  of  the  court. 

In  this  case  the  nature  of  the  qualification  in  respect  of  which  the  appellant 
claimed  to  vote,  appeared  on  the  list  of  voters  made  out  by  the  overseers  as  "  part  of 
a  house."  The  revising  banister  held  the  description  to  be  insufficient,  and  the  first 
question  reserved  for  our  determination  is,  whether  such  description  was  sufficient  in 
point  of  law.  We  have  already  held,  in  more  than  one  instance,  that  there  may  be 
an  occupation  of  a  part  or  a  portion  of  a  house  so  completely  separated  from  the 
residue  as  to  constitute  the  occupation  of  a  house  as  tenant,  within  the  meaning  of 
the  twenty  seventh  section  of  the  stat.  2  W.  4,  c.  45;  and  [202]  in  this  case  no 
question  is  raised  as  to  the  occupation  being  sufficiently  separate  in  that  respect,  but 
solely  on  the  point  whether  the  description  of  the  qualification  on  the  list  is  sufficient ; 
and  we  think  it  is  sufficient.  The  description  is  precisely  true,  in  fact,  according  to 
the  common  understanding  of  the  words,  and  still  may  denote  such  a  house  as  will 
confer,  and,  as  we  must  take  it  in  this  case,  does  confer  a  qualification.  It  becomes, 
therefore,  unnecessary  to  consider  the  second  point  reserved,  namely,  whether  the 
revising  barrister  had  the  power  of  amending  under  the  fortieth  section  of  the  registra- 
tion act.  The  third  point  reserved  was  as  to  the  rating.  It  appeared  that  the  land- 
lord occupied  one  part  of  the  house  and  the  appellant  the  other  (no  question  being 
before  us  as  to  the  sufficiency  of  the  occupation),  and  that  the  landlord's  name  was  on 
the  rate,  with  the  house  opposite  to  his  name,  and  the  appellant's  name  under  that  of 
the  landlord  ;  but  nothing  was  carried  out  against  the  name  of  the  appellant,  nor 
were  the  names  connected  by  bracket  or  otherwise,  and  on  this  state  of  facts  the 
banister  held  the  appellant  not  to  be  properly  rated.  But  we  think  upon  these  facts 
it  appears,  that  the  name  of  the  appellant  is  on  the  rate  as  a  person  charged,  and  that 
a  rate  so  made  would  be  construed  to  charge  the  appellant  in  respect  of  the  premises 
inserted  opposite  to  the  landlord's  name  in  the  line  above,  just  as  effectually  as  if  the 
word  "ditto"  had  been  inserted,  or  a  brace  had  been  used.  We  therefore  think  the 
decision  of  the  revising  barrister  is  wrong  on  both  of  these  points,  and  that  it  must 
be  reversed,  and  the  name  of  the  appellant  restored  to  the  list. 

Decision  reversed  (a). 


[203]    County  of  Chester,  Northern  Division. 

James  Newton,  Appellant,  The  Overseers  of  the  Township  of  Mobberley, 

Respondents.     Feb.  2:1,  L845. 

[S.  C.  1  Lutw.  Keg.  Cas.  427 ;  Barr.  &  Am.  695  ;  15  L.  J.  C.  P.  154  ;  10  Jur.  :S1S.] 

A  waiver  by  the  respondent  of  the  notice  to  him  required  by  the  G  &  7  \  ict.  C.  L8, 
s.  (J4,  will  not  enable  the  court  to  entertain  the  appeal  in  his  absence. — A  bona  tide 
giant  of  a  rent-charge  by  a  father  to  his  son,  expressed  to  be  made  in  consideration 
of  natural  love  and  affection,  is  not  within  the  7  &  8  W.  3,  c  25,  s.  7,  though  the 
intention  of  the  grantor  bo  to  create  a  vote. — Whether  or  not  there  is  fraud  in  the 
making  of  a  grant,  is  a  question  of  fact,  which  must,  in  all  cases,  be  decided  by  the 
revising  barrister:  the  court  will  not  infer  fraud. 

•lames  Newton  objected  to  the  name  of  John  Wright  being  retained  on  the  lisi  oi 
claimants  to  have  his  name,  inserted  in  the  list  of  voters  fm-  the  northern  division  <>( 
the  county  of  Chester,  in  respect  of  the  qualification  following: — 


Christian  ami  but 
name  of  each  voter, 

John  Wright, 

Plan  i  i  Mrode 

Nati i 

<, lificatii  i 

Street,  1  me,  4c  ;  or,  U 

ii,.   ,ri  i;  n.Mi     i   consist 
of  art                  then 

11. Iln                      ,.  .v- 

Mobberley. 

Freehold  rent- 
charge  of  21.  2s. 

Bouse  ami    land    in 

II. mM    Mill     banc, 

belonging  i" .tunes 
Wright. 

(a)  Sec  I'aiiiutr,  App.,  buckett,  Resp.,  ante,  p.  177. 
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A  deed  was  produced,  dated  30th  of  January,  1845,  made  between  James  Wright 
(the  father  of  the  claimant)  of  the  one  part,  and  John  Wright,  the  claimant,  of  the 
other  part,  by  which,  after  reciting  that  the  said  James  Wright  was  seised  in  fee  of  a 
certain  messuage,  &c,  in  the  township  of  Mobberley,  he  (the  said  James  Wright),  in 
consideration  of  the  natural  love  and  affection  which  he  bore  towards  his  son  (the  said 
John  Wright  the  claimant),  granted  unto  the  claimant,  his  heirs  and  assigns,  a  yearly 
rent  of  21.  2s.,  to  be  yearly  issuing  out  of  the  said  messuage,  Sec.,  payable  half  yearly 
on  the  30th  of  June  and  30th  of  December  in  each  year,  the  first  payment  to  be  made 
on  the  30th  of  June  then  next,  [204]  with  powers  of  distress  in  case  the  said  rent 
should  be  in  arrear.  The  grantor  was  at  the  time  of  the  said  grant,  and  still  is,  tenant 
of  a  farm  belonging  to  the  father  of  one  of  the  members  of  parliament  for  the  said 
northern  division  of  the  said  county  of  Chester,  and  a  few  days  before  the  day  of  the 
date  of  the  said  deed,  the  grantor  was  at  the  house  of  the  said  landlord,  with  the  land 
steward  of  the  latter,  when  instructions  were  given  by  the  grantor  to  his  said  land- 
lord's attorney  to  prepare  the  before-mentioned  deed,  which  he  did,  and  delivered  it 
to  the  said  land  steward,  who  attended  at  the  grantor's  house  at  Mobberley  on  the 
day  of  the  date  of  the  said  deed,  and  got  it  executed  by  both  the  parties  thereto,  and 
attested  it.  The  said  deed  was  left  in  the  possession  of  the  said  grantor,  and  the 
claimant  received  it  from  his  custody  to  produce  at  the  said  registration  court.  The 
first  half  year's  rent,  due  30th  of  June,  had  been  duly  paid  to  the  grantee.  The 
object  of  the  said  grantor,  in  creating  the  said  rent-charge,  was,  to  entitle  the  said 
claimant  to  be  registered  as  a  voter  for  the  said  northern  division  of  Cheshire,  and 
such  object  was  mentioned  by  the  said  grantor  at  the  time  the  instructions  for  the 
said  deed  were  given.  It  did  not  appear  that  the  said  grantee  had,  previously  to  or 
since  the  execution  of  the  said  deed,  entered  into  any  engagement  as  to  the  manner 
in  which  he  should  exercise  his  right  of  voting  when  entitled  thereto.  It  was  objected, 
that,  under  the  above  circumstances,  the  said  transaction  was  void  on  the  ground  of 
fraud  ;  and  was  also  within  the  statute  7  &  8  W.  3,  c.  25,  being  for  the  sole  purpose 
of  "  multiplying  voices,"  and  that  the  said  deed  was  therefore  also  void. 

The  decision  of  the  revising  barrister  upon  the  whole  case  was,  that  the  name  of 
the  said  John  Wright  should  be  retained  upon  the  said  list;  and  his  decision  upon 
the  point  of  law  in  question  was  that  the  said  [205]  transaction  was  not  void  on  the 
ground  of  fraud  ;  and  that  the  said  deed  was  not  void  under  the  provisions  of  the 
statute  referred  to. 

If  the  court  shall  be  of  opinion  that  these  decisions  were  wrong,  then  the  name  of 
John  W right  is  to  be  expunged  from  the  said  list :  if  otherwise,  this  appeal  is  to  be 
dismissed. 

The  case  came  on  for  argument  on  the  17th  of  November  last,  when  Cockburn 
appeared  for  the  appellant ;  but,  no  one  appearing  on  behalf  of  the  respondent,  and 
there  being  no  affidavit  of  notice  of  the  appellant's  intention  to  prosecute  the  appeal, 
as  required  by  the  6  &  7  Vict  e.  18,  s.  64,  the  court  declined  to  hear  the  argument. 

On  the  20th  of  November,  Cockburn  produced  an  affidavit  stating  that  the  notice 
had  been  waived  by  agreement  of  the  parties. 

Tixi>al,  C.  J.  The  question  is,  whether  we  are  not  bound  by  the  very  stringent 
words  of  the  sixty-fourth  section,  which  enacts  that  "no  appeal  shall  be  heard  by  the 
court  in  any  case  where  the  respondent  shall  not  appear,  unless  the  appellant  shall 
prove  that  due  notice  of  his  intention  to  prosecute  such  appeal  was  given  or  sent  to 
the  respondent  ten  days  at  least  before  the  day  appointed  for  the  hearing  of  such 
appeal."  As,  however,  the  appellant  has  been  lulled  into  security  by  the  supposed 
waiver,  I  think  we  may  allow  the  matter  to  stand  over,  by  virtue  of  the  proviso,  that, 
"  if  it  shall  appear  to  the  court  that  there  has  not  been  reasonable  time  to  give  or  send 
such  notice  in  any  case,  it  shall  be  lawful  for  the  court  to  postpone  the  hearing  of  the 
appeal  in  such  ease,  as  to  the  said  court  shall  seem  meet." 

The  case  accordingly  stood  over  until  the  15th  of  January,  1846. 

[206]  Cockburn  (with  whom  was  Kinglake,  Serjt.),  for  the  appellant.  This  case, 
like  Alexander,  App.,  Newman,  Resp.  (ante,  p.  122),  turns  upon  the  construction  of  the 
7  &  ;S  W.  3,  c.  25,  s.  7,  which  might  as  well  be  expunged  from  the  statute-book,  unless 
this  case  is  within  it.  The  deed  was  prepared  at  the  house  of  the  member,  and  was 
left  in  the  grantor's  possession.  Upon  the  face  of  it,  therefore  the  transaction  was  a 
fraud  upon  the  statute.  [Cresswell,  J.  That  is  merely  evidence  of  fraud,  but  the 
revising  barrister  has  negatived  fraud.     Tiudal,  C.  J.     We  cannot  infer  fraud.] 
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the 
grant  of  the 


No  counsel  appeared  on  behalf  of  the  respondent. 

Cur.  adv.  vult. 

TlNDAL,  C.  J.  now  delivered  the  opinion  of  the  court  (/>). 

In  this  case  the  revising  barrister  appears  to  have  reserved   two  questions   Eoi 
court — Hist,   whether  the  circumstances  attending   the  making  of  the 
lent  charge  are  such  as  to  shew  the  grant  to  be  void,  as  founded  upon  fraud  in  fact — 
secondly,  whether  it  is  void,  as  being  made  for  the  purpose  of  splitting  freeholds  and 
multiplying  voices  at  elections,  in  violation  of  the  statute  7  >V  S  \V.  :!,  e.  25,  s.  7. 

As  to  the  first  point — fraud  in  the  making  of  the  grant  itself — we  think  the 
revising  banister  must,  in  all  cases,  find  the  fact  one  way  or  the  other  for  himself, 
sueh  and  such  fraud  not  being  a  question  of  law,  to  he  referred  to  the  court.  Indeed, 
it  is  to  be  observed,  in  this  particular  ease,  that  he  has  expressly  stated  his  own 
opinion  to  be,  that  there  was  no  fraud  in  fact. 

As  to  the  second  point,  we  think  the  ease  falls  directly  [207]  within  the  rule  laid 
down  by  us  !u  the  ease  of  Alexander,  -l/>/>-,  Newman,  Eesp.  (ante,  p.  122),  and,  conse- 
quently, hold  tin'  grant  not  to  fall  wit  hi  u  the  statute.  The  decision  of  the  revising 
barrister  must  therefore  be  affirmed. 

I  •ecision  affirmed. 


County  of  Chester,  Northern  Division. 

James  Newton,  Ajrpellmt,  Tut;  Overseers  of  the  Township  of  Crowley, 

Respondents.     Feb.  23,  1846. 

A  bona  tide  grant  of  a  rent-charge  by  a  man  to  his  son  and  his  son-in  law,  expressed 
to  be  made  for  a  nominal  consideration  only,  is  not  within  the  7  &  8  W.  3,  e.  25, 
s.  7,  though  all  of  the  parties  contemplated  the  creation  of  votes. 

James  Newton  duly  objected  to  the  following  names  being  retained  on  the  list  of 
persons  entitled  to  vote  for  the  township  of  Crowley,  in  tin.'  northern  division  of  the 
county  of  Chester,  in  respect  of  the  qualifications  therein  and  hereinafter  described: — 


'hi  i  -mi  uiil  surname 
i.i  •  mil  voter. 

Place  "i  . i!i '"I'-. 

Nature  ■ 
Qualification. 

si  nil,  lane,  &c  ;  or,  if  the  nualiti- 
cation  consists  of  a  renlx 
then  names  of  owners,  &c. 

James  Pickup. 

Church  Street, 

in 

Rent-charge. 

( lharged  upon  an  estate  at 

Blackburn, 

in 

(  Irowley,  in  Over  Whitby, 

tin'     county 

of 

in  the  count  y  of  <  !he  1  er, 

Lanes  ter. 

belonging  to  John  Lord, 

Esq.,  and  iii  the  occupa- 

t  ion  of  William  Earle  as 

tenant. 

John  Pickup  Lord. 

Standisb    Hall, 

in 

Kent-charge. 

<  Charged  upon  an  est  at  e  at 

tin'     county 

of 

Crowley, in  ( >ver  Wnitby, 

Lanca  ster. 

in  t  lit nut  v  of  '  Ihester, 

belonging  to  John  Lord, 
Esq.,  and  in  the  occupa- 

i  ion  of  William  Earle  as 

truant. 

[208]  A  deed  was  produced,  dated  23rd  of  January,   L845,  made  between  John 
Lord  of  the  one  part,  and  the  said  two  claimants  of  the  other  pari  reciting  thai   the 

said  John  Lord  was  seised  in  E >f  two  equal  undivided  fifth  parts  of  and  in  certain 

hereditaments,  therein  described,  in.  the  township  of  Crowley,  and  that,  being  so 
seised,  he,  the  said  John  Lord,  had  agreed  to  grant  unto  John  Pickup  and  John 
Pickup  Lord,  the  claimants,  a  yearly  rent-charge  of  51.,  to  be  issuing  oui  of  the  said 

tw pial  undivided  fifth  parts  of  the  .-aid  hereditaments;  and  by  the  said  deed  it 

was  witnessed,  that,  in  pursuanco  of  the  said  agreement,  and  in  consideration  oi  LOs., 


(A)  The  judge,  pre  mi  .it   the  argument  of  this 
Tindal,  C.  J.,  and  Cresswell  and  Erie,  JJ. 


and    the    following   Case,    weie, 
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&e.  by  James  Pickup  and  James  Pickup  Lord  to  John  Lord  paid,  the  said  John  Lord 
did  grant  to  James  Pickup  and  James  Pickup  Lord,  their  heirs  and  assigns,  a  yearly 
rent-charge  of  51.,  to  be  issuing  out  of  the  said  two  undivided  fifth  parts  of  the  said 
hereditaments,  payable  half  yearly,  the  first  payment  to  be  made  on  the  12th  of  May 
then  next ;  with  power  of  distress  to  recover  the  said  rent-charge  if  in  arrear.  This 
deed  was  proved  by  the  attesting  witness  thereto  to  have  been  executed  by  John 
Lord,  the  grantor,  who  is  an  attorney,  on  the  day  of  the  date  thereof,  having  been 
prepared  in  his  office,  but  the  grantees  were  not  present  at  the  time.  The  deed  was 
kept  in  the  custody  of  the  grantor,  together  with  other  deeds  belonging  to  the  said 
James  Pickup  Lord,  one  of  the  claimants,  and  was  now  produced  therefrom.  The 
only  consideration  expressed  in  the  deed  was  nominal ;  and  there  was  no  proof  of  any 
other  consideration,  or  that  the  grantees  had  received  the  said  rent-charge  or  any  part 
thereof.  The  grantor  was  the  father  of  one  of  the  claimants,  and  the  father-in-law  of 
the  other.  The  property  out  of  which  the  rent-charge  was  granted  was  of  sufficient 
value  to  entitle  the  said  grantees  to  vote.  The  object  [209]  of  the  said  parties  to  the 
said  deed  was  thereby  to  entitle  the  said  claimants  to  be  registered  as  voters  for 
North  Cheshire.  It  was  objected  that  the  said  grant  of  the  said  rent  under  the  above 
circumstances  was  void  on  the  ground  of  fraud  ;  and  that  it  was  a  transaction  for  the 
sole  purpose  of  "multiplying  voices,"  and  within  the  provisions  of  the  seventh  section 
of  7  &  8  W.  •">.  c.  25,  and  therefore  also  void. 

The  decision  of  the  revising  barrister  upon  the  whole  case  was,  that  the  names  of 
the  said  claimants  should  be  retained  on  the  said  list  :  ami  his  decision  upon  the  points 
in  question  was,  that  under  the  circumstances  proved,  the  transaction  was  not  void  on 
the  ground  of  fraud,  and  that  the  deed  was  not  made  void  by  the  statute  7  &  8  W.  3, 
e.  25,  s.  7. 

If  the  court  shall  be  of  opinion  that  these  decisions,  or  any  of  them,  were  or  was 
wrong,  then  the  names  of  the  claimants  or  claimant  are  or  is  to  be  expunged  from  the 
said  list :  if  otherwise,  the  appeal  is  to  be  dismissed. 

The  same  difficulty  arose  in  this  case,  as  to  the  absence  of  an  affidavit  of  service  of 
the  notice  of  prosecution  of  the  appeal,  as  in  the  last  ease,  and  it,  in  like  manner,  stood 
over  until  the  15th  of  January,  when 

Cockburn  (with  whom  was  Kinglake,  Serjt),  for  the  appellant,  observed,  that  the 
only  distinction  between  this  and  the  preceding  case  was,  that  here  the  revising 
barrister  has  found  that  both  parties  were  cognizant  of  the  object  of  the  grant;  and 
that  there  was  no  proof  that  any  portion  of  the  rent-charge  has  been  paid. 

No  counsel  appeared  on  behalf  of  the  respondent. 

Cur.  adv.  vult. 

[210]  Tindal,  C.  J.,  now  said  :  This  case  arises  upon  facts  substantially  the  same 
as  those  of  the  last  case  ;  and,  for  the  reasons  there  given,  we  think  the  decision  of  the 
revising  barrister  must  be  affirmed. 


Decision  affirmed. 


Borough  of  Chatham. 


Geoege  Colvill,  Appellant,  Charles  "Wood  and  Others,  Overseers  of 
Chatham,  Respondents.     Feb.  23,  1846. 

[S.  C.  1  Lutw.  Reg.  Cas.  483  ;  15  L.  J.  C.  P.  160;  10  Jur.  336.     Dobbs  v.  Grawl 
Junction  IVaterworks  Company,  1883,  9  App.  Cas.  49.] 

The  proper  criterion  of  "clear  yearly  value,"  within  the  2  W.  4,  c.  45,  s.  27,  is  the 
fair  annual  rent,  without  making  any  deduction  on  account  of  repairs  or  insurance. 

George  Colvill,  on  the  list  of  voters  for  the  borough  of  Chatham,  duly  objected  to 
George  Huben  and  William  Jollev,  on  the  same  list,  as  not  being  entitled  to  have 
their  names  retained  on  such  list. 

It  appeared  that  each  of  them,  the  said  Huben  and  Jollev,  claimed  to  be  so  entitled, 
in  respect  of  a  house  in  the  parish  of  Chatham,  and  that  they  had  respectively  occupied 
such  houses  during  the  required  period,  at  the  yearly  rent  of  101.,  exclusive  of  rates 
and  taxes,  and  that  there  was  no  special  agreement  between  them  and  their  respective 
landlords  as  to  repairs  and  insurance.  It  further  appeared  that  the  said  rent  of  101. 
was,  in  each  case,  the  fair  rent  of  the  premises. 


2C.B.  211.  COLVILL   V.  WOOD  925 

Iii  support  of  the  objections,  it  was  contended  that  the  proper  measure  of  the 
"clear  annual  value"  of  a  house,  within  the  meaning  of  the  2  \V.  4,  c.  45,  s.  27,  was, 
not  the  rent  for  which  such  house  would  let  to  a  tenant,  hut  the  amount  of  such  rent 
after  deducting  therefrom  the  average  annual  expense  of  landlord's  repairs  and  insur- 
ance ;  and,  consequently,  that  the  houses  in  question  were  not  of  the  clear  annual 
value  of  101. 

[211]  The  revising  barrister,  however,  was  of  opinion  that  the  fair  annual  rent 
was  the  proper  criterion  of  value,  without  any  such  deduction  ;  and,  the  light  of  the 
said  parties  to  be  retained  on  the  list  being  established  in  all  other  respects,  they  were 
retained  accordingly. 

The  names  of  fifteen  other  persons  were,  upon  the  same  state  of  facts,  inserted  in 
the  lists  for  the  parishes  of  Chatham  and  Gillingham  respectively,  and  their  cases 
consolidated  with  the  principal  case. 

This  case  was  argued  in  Hilary  term  last  (a). 

Kinglake,  Serjt.,  for  the  appellant.  The  decision  of  the  revising  barrister  is 
erroneous.  The  rent  is  not  the  true  criterion  of  value.  "  Clear  yearly  value  "  means 
that  which  comes  to  the  hands  of  the  landlord  after  deducting  all  reasonable  disburse- 
ments, viz.  for  repairs  and  for  insurance.  In  the  earliest  statute  that  speaks  of  value 
in  relation  to  a  vote,  the  8  H.  6,  c.  7,  the  right  of  voting  is  limited  to  those  who  possess 
"  free  land  or  tenement  to  the  value  of  40s.  by  the  year,  at  the  least,  above  all  charges, 
and  who  may  expend  40s.  by  the  year,  and  above  ;"  the  test  being,  a  profitable  enjoy- 
ment of  lands  or  tenements  of  the  yearly  value  of  40s.  The  10  H.  6,  c.  2,  contains  a 
similar  provision.  The  18  G.  2,  c.  18,  s.  5,  enacts  that  "no  person  shall  vote  without- 
having  a  freehold  estate  in  the  county,  of  the  clear  yearly  value  of  40s.  over  and  above 
all  rents  and  charges  payable  out  of  the  same.  [Cresswell,  J.  That  means,  clear  of 
all  such  charges  as  are  afterwards  mentioned.]  It  means  the  clear  yearly  value  to  the 
party  claiming  the  franchise  ;  therefore,  a  freeholder  whose  estate  was  mortgaged 
would  not  be  entitled  to  vote,  unless  he  had  a  clear  yearly  value  of  40s.  beyond  the 
charge.  Under  the  2  \Y.  4,  c.  45,  however,  the  meaning  of  "clear  yearly  [212]  value  " 
is  different.  The  subject-matter  of  the  occupation  must  lie  of  the  clear  yearly  value 
of  101.  There  is,  obviously,  a  distinction  between  "yearly  value"  and  "clear  yearly 
value  ;"  the  latter  expression  indicates  that  some  deduction  is  to  be  made.  The  value 
must  diminish,  unless  money  is  expended  in  repairs  ;  and  the  premises  may  be  utterly 
lost  to  the  landlord,  unless  he  insures  them  from  fire.  There  are  many  settlement 
cases,  under  the  13  &  14  Car.  2,  c.  12,  s.  1,  that  shew  the  gross  rent  not  to  be  the  fair 
criterion.  In  South  Si/iliiilmni  v.  Luiinilon  (1  Sess.  Ca.  115,  1  Stra.  57,  2  Bott,  I  29), 
the  court  say  :  " The  quantity  of  the  rent  is  not  material,  but  the  value  of  the  tene- 
meiil.  If  there  be  a  lease  of  land  worth  101.  a  year,  and  a  line  lie  paid,  or  no  rent 
reserved,  yet  if  the  tenement  be  worth  101.  a  year,  it  makes  a  settlement;  Eor,  the 
settlement  depends  on  the  value  of  the  tenement,  ami  nut  on  the  rent."  The  King  v. 
Southwold  (Burr.  S.  C.  L40,  2  Sess.  Ca.  198,  2  stra.  L127,  2  Bofct,  L31)  is  to  the  same 
affect.  Tin  King  \.  Tomlinsm  ((J  B.  .V  C.  163,  4  M.  &  K.  L69)  and  The  King  v.  Lord 
(Intnrilk  (!)  B.  \-  C.  18S,  I  M.  &  R.  171)  also  shew  that  allowance  is  to  be  made  for 
necessary  repairs.  In  the  last  cited  case,  Parke,  I!,  says :  "The  sessions  seem  to  have 
calculated  the  value  of  the  premises  according  to  the  rent  for  which  they  might  be  let 
tn  an  under-tenant.  That,  perhaps,  may  not  be  the  proper  principle  upon  which  such 
property  should  be  rated,  because  the  annual  value  is  only  part  of  the  annual  rent, 
and  a  portion  of  the  rent  should  lie  considered  applicable  to  repairing  and  maintaining 
the  machinery."  And  in  Tin-  King  v.  Tomlinsm,  Bayley,  J.  says:  "In  the  ease  of 
houses,  the  annual    profit  or  value  is  always  a  part  only  of  I  he  annual  rent   paid  to  I  lie 

landlord.  Some  port  ion  of  that  rent  ought  to  he  set  apart  t"  Form  a  fund  for  repairing 
or  building  [213]  when  necessary;  in  other  words,  to  maintain  or  reproduce  the 
subject  of  occupation."  The  6  &  7  \V.  I,  c.  96,  s.  I.  may  be  taken  to  be  ;i  legislative 
BZposition  of  the  meaning  of  "clear  yearly  value."  The  expression  there  use, I  is  "net 
annual  value,"  which  must  mean  the  same  thing;  and  the  interpretation  given  to  it 
by  the  act  is, — "that  is  to  say,  of  the  rent  at  which  the  same  might  reasonably  he 
expected  to  let  from  year  to  year,  fr< f  all  usual    tenants'  rates  and  taxes,  and  tithe 

commutation  rent -charge,  if  any,  and  deducting  therefrom  the  probable  average  annual 
cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary  to  maintain  them 

(a)  Before  Tindal,  0.  J.,  and  Maule,  Cresswell,  and  Erie,  J  J, 
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in  a  state  to  command  such  rent."     The  rateable  value  would  seem  to  he  the  fair 
criterion.     It  is  difficult  to  lav  down  any  other  rule.     [Tindal,  C.  J.     The  revising 

barrister  has  not  found  the  state  of  repair  to  be  such  as  to  affect  the  annual  value.] 

No  counsel  appeared  on  the  part  of  the  respondent. 

Tindal,  C.  J.  AYe  will  suspend  our  decision  until  we  have  heard  the  argument 
in  Coogan,  A  pp.,  l/wckeU,  Resp.  (ante,  p.  182). 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case  the  point  of  law  reserved  by  the  revising  barrister  for  our  determina- 
tion was,  whether,  in  the  case  of  a  person  claiming  the  right  to  vote  for  a  borough  by 
reason  of  the  occupation  of  a  house  as  tenant,  the  fair  annual  rent  was  the  proper 
criterion  of  value,  without  deducting  therefrom  the  average  annual  expense  of  land 
lord's  repairs ;  and  we  are  of  opinion  that  the  revising  [214]  barrister  was  right  in 
holding  the  fair  annual  rent,  without  making  such  deduction,  to  he  the  clear  yearly 
value  within  the  meaning  of  the  statute  2  W.  4,  c.  45,  s.  27. 

It  was,  indeed,  contended  before  the  revising  barrister,  not  only  that  the  average 
annual  value  of  the  landlord's  repairs  sin  mid  be  deducted  from  the  rent  paid  by  the 
occupier,  but  the  landlord's  expense  of  insurance  also.  But  this  latter  appears  so 
plainly  to  he  a  voluntary  charge  on  the  part  of  the  landlord,  who,  if  he  thinks  right, 
may  be,  and  very  often  is,  his  own  insurer,  that  we  declared  our  opinion  in  the  course 
of  the  argument  that  the  insurance  never  could  he  held  a  necessary  deduction  in  order 
to  ascertain  the  clear  yearly  value  of  the  premises.  And  we  think  the  same  as  to  the 
deduction  of  the  landlord's  repairs. 

This  is  the  case  of  the  occupier  of  a  house  as  tenant,  who  pays  a  rent  of  101.  per 
annum  exclusive  of  rates  and  taxes,  that  is,  so  far  as  the  tenant  is  concerned,  a  clear 
yearly  rent  to  the  landlord  of  101.  per  annum.  But  the  statute  requiring  that  the 
house  must  be  of  the  clear  yearly  value  of  101.  per  annum,  in  order  to  confer  a 
qualification,  it  is  undoubtedly  not  enough  to  find  that  the.  tenant  pays  a  rent  of  that 
amount ;  for,  it  is  manifest,  such  rent  is  not  necessarily  the  measure  of  the  true  value ; 
the  rent  may  lie  exorbitant,  and  such  as  no  other  tenant  would  give  ;  or  it  may  have 
been  fraudulently  fixed  at  that  sum  in  order  to  acquire  the  vote.  It  is  necessary, 
therefore,  in  order  to  satisfy  the  statute,  to  shew  further  that  the  house  is  of  that 
clear  yearly  value,  and  for  that  purpose  it  is  found  in  the  case  before  us  that  101.  per 
annum  is  the  fair  rent  of  the  premises.  And  whether  this  is  proof  of  the  clear  yearly 
value,  is  the  question  before  us. 

There  is  some  difficulty  in  ascertaining  the  true  meaning  of  the  act  in  the  use  of 
this  expression.  Where  the  right  to  vote  depended,  as  it  did  formerly,  on  pro-[215]- 
perty  only,  there  was  no  difficulty  in  discovering  the  clear  yearly  value.  Thus,  where 
the  stat.  8  Hen.  6,  c.  7,  ordained  that  the  knights  of  the  shire  should  be  chosen  by 
people  "whereof  every  one  shall  have  free  tenement  to  the  value  of  40s.  by  the  year 
at  the  least,  above  all  charges  ;"  and  again,  where  the  18  G.  2,  c.  18,  s.  5,  has  enacted 
that  no  person  shall  vote  without  having  freehold  "  of  the  clear  yearly  value  of  40s., 
over  and  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the  same  ; "  it 
was  easy  to  prove  the  yearly  value  to  the  owner,  more  especially  when  the  sixth 
section  of  the  latter  act  had  defined  the  nature  of  the  charges  intended  to  be  deducted, 
by  enacting  that  "  no  public  or  parliamentary  tax,  nor  any  rate  or  assessment  what- 
ever, should  be  deemed  to  be  any  charge  payable  out  of  or  in  respect  of  any  freehold 
estate  within  the  meaning  of  the  act."  But,  in  the  present  case,  the  legislature  has 
created  a  new  qualification  for  voting  ;  naniety,  that  of  the  occupier,  as  tenant,  of  a 
house  of  the  clear  yearly  value  of  not  less  than  101.  ;  applying  to  the  case  of  the 
tenant  a  description  or  definition,  which,  in  strictness  of  language,  and  under  former 
enactments,  belonged  exclusively  to  the  owTner  of  the  property.  For,  in  strict  pro- 
priety of  language,  although  the  rent  may  lie  a  fair  criterion  of  the  value  to  the 
landlord,  it  cannot  lie  so  to  the  tenant ;  the  value  in  the  case  of  the  latter  depending 
on  the  use  to  which  he  puts  it,  the  profit  he  makes  by  his  occupation,  and  other 
circumstances  that  exist  in  each  case,  quite  independently  of  his  paying  101.  a  year 
rent  to  the  landlord.  But  we  think  it  obvious  the  legislature  could  never  have 
intended  that  the  right  of  a  tenant  to  vote  should  depend  upon  calculations  so  nice, 
artificial,  and  difficult  of  application.  And  although  it  may  not  be  easy  to  give  effect 
to  all  the  words  of  the  section,  we  think  they  may  well  bear  the  [216]  meaning,  that, 
where  a  house  is  occupied  by  a  tenant  at  the  clear  annual  rent  of  101.,  if  such  house 


2  C.  B.  217. 


MURRAY    V.  THORXILEY 


927 


is  fairly  worth  that  rent  to  any  one  wanting  to  occupy  it,  if  the  house  would  generally 
fetch  such  rent,  the  occupation  is  thai  of  a  house  of  the  clear  yearly  value  of  nol  less 
than  101.,  so  far  as  the  tenant  is  concerned.     For,  we  think  the  legislature  intended 

that  any  person  who  is  in  such  a  condition,  both  as  to  credit  and  circumstances,  as  to 
be  allowed  by  the  owner  of  a  house  which  is  fairly  worth  the  clear  sum  of  101.  to  rent 
by  the  year,  to  become  his  tenant  thereof,  is  a  tit  person  also  to  have  a  vote  in  the 
election  of  a  member  of  parliament  for  a  borough. 

In  the  course  of  the  argument  we  were  referred  to  cases  of  rating  under  the 
settlement  act,  13  >V  14  Car.  2,  e.  12.  But  we  think  the  appellant  can  derive  no 
benefit  from  those  cases.  The  rateable  value  of  property  has  generally  been  con- 
sidered that  which  it  would  fairly  let  for,  the  tenant  bearing  all  such  public  burdens 
as  by  law  attach  to  his  occupation.  And  in  consequence  of  disputes  as  to  the  principle 
upon  which  properties  more  or  less  perishable  should  be  rated,  the  statute  6  &  7  W.  4, 
c.  96,  was  passed,  and  that  statute  prescribed  the  mode  of  ascertaining  the  rateable 
value  of  all  kinds  of  property,  viz.  that  it  should  lie  the  net  annual  value  left,  after 
making  certain  deductions  specified  in  the  act  from  the  rent  that  could  be  obtained 
for  it ;  and,  if  we  had  found  in  the  2  W.  4,  c.  45,  s.  27,  the  expression  "rateable 
value,"  we  must  have  ascertained  such  value  by  applying  the  rule  laid  down  by  the 
6  &  7  \Y.  4,  c.  96.  But  the  expression  which  we  have  to  construe  is  "clear  yearly 
value,"  without  any  direction  as  to  the  mode  of  ascertaining  it.  The  consideration  of 
these  statutes,  therefore,  made  entirely  diverso  intuitu,  does  not,  as  we  conceive, 
militate  against  the  principle  we  have  laid  [217]  down  as  that  which  ought  to  govern 
the  interpretation  of  the  twenty-seventh  section  of  the  2  YV.  4,  c.  45.  And,  for  these 
reasons,  we  think  the  decision  of  the  revising  barrister  ought  to  be  affirmed. 

Decision  affirmed. 


County  of  Chester,  Northern  Division. 

James  Murray,  Appellant,  John  Thorn  i  lev,  Respondent.     Feb.  23,  1846. 

[S.  C.  1  Lutw.  Keg.  Cas.  496;  Fair.  A-  Arn.  742;  15  I,  J.  C.  F.  155;  10  Jur.  270. 
Followed,  Heelis  v.  Blain,  L864,  18  C.  B.  (N.  S.)  90;  Webster  v.  Ashton-wnder  Lyne, 
1872,  L.  K.  8  C.  F.  2S1.  Distinguished,  Dmitl  v.  Cliristchiiirli  Dirrstrrs,  1883, 
12  Q.  B.  D.  367.] 

The  words  "actual  possession,"  in  the  2  YV.  4,  c.  45,  s.  26,  mean  a  possession  in  fact, 
as  contradistinguished  from  a  possession  in  law.  —  Therefore,  a  grantee  of  a  rent- 
charge  is  not  entitled  to  be  registered,  unless  he  has  been  in  the  actual  receipt  of  it 
for  six  months  before  the  last  day  of  .Inly. 

John  Thorniley  objected  to  the  names  of  .lames  Murray  and  William  M'Connell 
being  retained  in  the  list  of  voters  for  the  township  of  Stockport,  in  respect  of  the 
qualification  following : 


Nam-'. 

l'luce  of  Abode 

Nat  Mir  Of 

Qualification. 

Where  iH  ual  e,  i  i 

.1 

lines  Murray. 

Lpaley  Place, 

Undivided    share 

ililes   Bury,  Joseph    Bury, 

A  n  1  wick, 

ill  freehold  rent- 

and  Thomas  Speel,  owners 

Manchester. 

eli.it 

of  the   property  out    of 

which    same     is    issuing  : 

sii  nal  ion,  No   16,  1 1  I'll,  r 
Hillgate,  Stockport 
Giles    Bury,  Joseph    Bury, 

Y\ 

illiiiin  M'( lonnell. 

The  Polyglon, 

Undivided     share 

Ai'lu  ick, 

of  freehi  ild  rent- 

and  1  nomas  Speel,  ow  uers 

near  Manchester. 

chargi 

n!  the  property  out  of 
which   same    is   issuing : 

Bit iiit No,  I/.,  Bigher 

1 1  iligate,  Sim  K  J ...  1 1 . 
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[218]  A  grant  and  conveyance  to  the  said  James  Murray  and  William  M'Connell, 
and  their  heirs,  of  a  rent  of  61.  3s.,  issuing  out  of  freehold  lands  of  adequate  value, 
was  produced,  dated  the  29th  of  January,  1845.  This  rent-charge  had  been  created 
by  a  deed  dated  the  28th  of  January,  1845,  by  which  it  was  granted  as  follows: — 
"One  clear  yearly  rent-charge  or  sum  of  61.  3s.,  on  the  1st  of  January  in  every  year, 
the  first  payment  to  become  due  and  be  made  on  the  1st  of  January  then  next 
ensuing." 

It  was  objected,  that  a  rent  was  an  incorporeal  hereditament,  and  as  such  was  not 
capable  of  being  possessed,  except  by  the  act  of  receiving;  or  that,  at  all  events,  the 
claimants  could  not  be  said  to  be  possessed,  or  in  the  actual  receipt  of  the  rent  until 
it  became  due ;  and  that,  inasmuch  as  the  first  payment  of  the  said  rent  would  not 
become  due  until  the  1st  of  January,  1846,  the  claimants  had  not  been  possessed  of 
the  hereditaments  in  respect  of  which  they  claimed  to  be  registered,  for  six  calendar 
months  previous  to  the  last  day  of  July,  1845,  as  required  by  the  2  W.  4,  c.  45,  s.  26. 

The  decision  upon  the  whole  case  was,  that  the  names  of  the  said  James  Murray 
and  William  M'Connell  should  be  expunged  from  the  list  of  claimants  for  the  said 
township:  and  the  decision  upon  the  point  of  law  in  question  was,  that  the  said 
claimants  had  not  been  possessed,  or  in  the  actual  receipt,  of  the  said  renteharge  in 
respect  of  which  they  claimed  to  be  registered,  for  six  calendar  months  next  previous 
to  the  last  day  of  July,  1845. 

If  the  court  shall  be  of  opinion  that  the  said  decisions  were  wrong,  then  the  names 
of  the  said  claimants  are  to  be  inserted  in  the  list  of  voters  for  the  said  township :  if 
otherwise,  then  the  appeal  is  to  be  dismissed. 

[219]    The  case  was  argued  in  Hilary  term  last  (a). 

Cockbura  (with  whom  was  Kinglake,  Serjt.),  for  the  appellant.  The  question 
arises  upon  the  2  W.  4,  c  45,  s.  26  (£).  The  rent-charge  was  created  by  a  deed  bearing 
date  the  1st  of  January,  1845,  though  the  grantee  can  receive  no  payment  under  it 
until  the  1st  of  January,  1846.  The  grantee  is  possessed  of  the  rent-charge  from  the 
moment  he  has  an  inchoate  right.  The  object  of  the  statute  is  sufficiently  insured  by 
such  a  possession  ;  and  the  court  will  not  encourage  any  subtleties  in  its  construction. 
Suppose  a  man  purchases  an  estate  ;  would  he  be  the  less  possessed  of  it,  because  no 
rent  might  be  payable  by  the  tenants  for  a  year  from  the  execution  of  the  convey- 
ance'? The  grantee  of  the  rent-charge  is  clearly  as  much  possessed  of  the  thing 
granted  the  moment  the  deed  is  executed,  as  he  will  be  at  the  end  of  a  year. 

Welsby,  for  the  respondent.  The  decision  of  the  revising  barrister  is  perfectly 
correct.  There  was  no  rent  [220]  due,  nor  had  there  been  any  receipt  of  any  thing 
in  the  nature  of  rent  under  this  deed,  until  after  the  registration.  The  framers  of  the 
statute  clearly  had  not  at  the  time  incorporeal  hereditaments  in  their  minds  :  but  the 
court  will  construe  possession  of  a  rent-charge  to  mean  actual  seisin;  and  it  is  sub- 
mitted there  can  be  no  seisin  of  rent  until  the  rent-day  has  arrived,  or  unless  some 
payment  has  been  made  in  anticipation.  In  Gilbert  on  Rents  (page  38)  it  is  said : 
"A  rent-charge  and  rent-seek  differ  only  in  this,  that  the  grantee  has  a  remedy  for 
the  recovery  of  the  former  without  an  actual  seisin,  but  not  for  the  latter."  And  in 
a  subsequent  part  (pages  106,  et  seq.),  speaking  of  the  remedy,  the  learned  author 

(a)  Before  Tindal,  0.  J.,  and  Cresswell  and  Erie,  JJ. 

(b)  Which  enacts,  "that,  notwithstanding  any  thing  hereinbefore  contained,  no 
person  shall  be  entitled  to  vote  in  the  election  of  a  knight  or  knights  of  a  shire  to 
serve  in  any  future  parliament,  unless  he  shall  have  been  duly  registered  according 
to  the  provisions  hereinafter  contained  :  and  that  no  person  shall  be  so  registered  in 
any  year  in  respect  of  his  estate  or  interest  in  any  lands  or  tenements,  as  a  free- 
holder, copyholder,  customary  tenant,  or  tenant  in  ancient  demesne,  unless  he  shall 
have  been  in  the  actual  possession  thereof,  or  in  the  receipt  of  the  rents  and  profits 
thereof  for  his  own  use,  for  six  calendar  months  at  least  next  previous  to  the  last  day 
of  July  in  such  .year,  which  said  period  of  six  calendar  months  shall  be  sufficient,  any 
statute  to  the  contrary  notwithstanding  ;  and  that  no  person  shall  be  so  registered  in 
any  year  in  respect  of  any  lands  or  tenements  held  by  him  as  such  lessee  or  assignee, 
or  as  such  occupier  and  tenant  as  aforesaid,  unless  he  shall  have  been  in  the  actual 
possession  thereof,  or  in  the  receipt  of  the  rents  and  profits  thereof  to  his  own  use,  as 
the  case  may  require,  for  twelve  calendar  months  next  previous  to  the  last  day  of 
July  in  such  year,"  &C. 
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says  :  "  This  writ  of  assize  restores  the  party  to  the  actual  seisin  in  the  freehold  ; 
.  .  .  and  consequently  the  party  that  brings  this  writ  must  found  it  upon  an  actual 
seisin,  of  which  he  has  been  divested,  for  otherwise  this  remedy  is  not  commensurate 
to  his  case.  .  .  .  There  must  be  an'actual  seisin  of  the  rent  in  the  case  of  rent  services 
to  ground  an  assize,  because  this  is  a  remedy  for  the  restitution  of  the  freehold 
of  which  the  party  was  once  in  seisin  or  possession.  .  .  .  Therefore,  if  there  be  lord 
and  tenant  by  rent-service,  and  the  lord  grants  the  services  to  another,  and  the  tenant 
attorns  by  a  penny,  and  the  grantee  afterwards  distrains  for  the  rent  in  arrear,  and 
the  tenant  rescues  the  distress,  yet  the  grantee  shall  have  no  assize  for  the  rent,  but 
a  writ  of  rescue,  because  the  penny  was  given  in  the  name  of  attornment,  which  only 
shews  the  tenant's  concurrence  to  the  grant,  and  that  he  is  willing  to  pay  the  rent 
when  it  becomes  due  to  the  grantee,  as  he  formerly  did  to  his  first  lord.  But,  as  such 
concurrence  or  approbation  of  the  tenant  only  obliges  him  to  pay  the  rent  when  it 
becomes  due  ;  but  does  not  give  [221]  the  grantee  an  actual  seisin  before  it  is  paid 
him,  consequently  there  can  be  no  disseisin  of  a  thing  of  which  a  man  was  never  in 
possession.  But,  if  the  penny  had  been  given  by  way  of  seisin  of  the  rent,  that  had 
been  sufficient  to  ground  an  assize,  because  here  the  grantee  is  put  into  possession  of 
the  rent  by  the  tenant  himself  ;  and  therefore,  if  the  possession  be  violated,  the  grantee 
may  have  his  assize,  which  is  the  proper  method  or  remedy  to  restore  that  possession." 
[Tindal,  C.  J.  referred  to  Comyn's  Digest  (title  Seisin  (C.)),  where  the  older  authorities 
are  collected.]  Many  authorities  are  also  to  be  found  in  Brooke's  Abridgment  (titles 
Assize  and  Seisin),  and  also  in  Viner's  Abridgment  (title  Seisin  (A.)).  This  may  also 
be  tested  by  the  application  of  the  doctrine  of  possessio  fratris.  Lord  Coke,  comment- 
ing on  the  words  of  the  eighth  section  of  Littleton,  "  Seisie  de  terres  en  fee-simple,"  says 
(Co.  Lilt.  14  b.) :  "These  words  exclude  a  seisin  in  fee-tail,  albeit  he  hath  a  fee-simple 
expectant.  And  therefore,  if  lands  be  given  to  a  man  and  his  wife,  and  to  the  heirs 
ot  their  two  bodies,  the  remainder  to  the  heirs  of  the  husband,  and  they  have  issue  a 
■on,  and  the  wife  dieth,  and  he  taketh  another  wife,  and  hath  issue  a  son,  the  father 
diet h,  the  eldest  son  entreth,  and  dieth  without  issue,  the  second  brother  of  the  half 
blood  shall  inherit ;  because  the  eldest  son  by  his  entry  was  not  actually  seised  of  the 
fee-simple,  being  expectant  but  only  of  the  fee-tail.  And  the  rule  is,  that  possessio 
fratris  de  feodo  simplici  facit  sororem  esse  hwredem,  and  here  the  eldest  son  is  not 
possessed  of  the  fee-simple,  but  of  the  estate-tail.  And,  where  Littleton  speaketh  only 
of  lands,  yet  there  shall  be  possessio  fratris  of  an  use,  of  a  seignory,  a  rent,  an  advowson, 
and  of  other  hereditaments."  The  3  &  4  W.  4,  c.  27,  applies  to  incorporeal  heredita- 
ments :  under  that  act  the  period  of  limitation  would  commence  from  the  last  legal 
rent-[222]-day,  or  the  last  receipt  of  rent :  and  the  same  construction  must  be  put 
upon  this  act.     The  reform  act  does  not  recognize  inchoate  rights. 

Cockburn,  in  reply.  Actual  seisin  is  not  necessary.  A  seisin  in  law  is  sufficient 
tn  sustain  a  distress  (Com.  Dig.  Seisin  (I!.)),  and  all  that  can  be  required  to  satisfy  the 
words  of  this  act:  it  is  enough  if  the  grantee  has  a  complete  title  to  the  rent-charge 
for  a  period  of  six  months  before  the  last  day  of  July.  The  effect  of  grants  of  this 
sort  as  qualifications  to  vote,  was  considered  under  the  3  G.  3,  e.  24,  which  is  now 
repealed.  That  act  was  intituled  "An  act  to  prevent  fraudulent  and  occasional  votes 
in  the  election  of  knights  of  the  shire  and  of  members  for  cities  and  towns  which  are 
counties  of  themselves,  so  far  as  relates  to  the  right  of  voting  by  virtue  of  an  aimuii  \ 
or  rent-charge  :  "  and  s.  3  enacted  that  no  person  should  vote  in  respect  thereof,  unless 
a  memorial  of  the  grant  of  such  annuity  or  rent-charge  should  have  been  registered 
twelve  calendar  mouths  before  the  election.  All  that  that  act,  like  the  present, 
intended  to  secure,  was,  that  the  grant  should  have  been  in  existence  a  given  time. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  opinion  of  the  court.     In  this  case  the  claim  to 

1  he  right  to  vote  was  made  in  respect,  of  a  freehold  rentrcharge.  The  rent  charge  was 
Created  by  deed,  bearing  date  the  2Mtli  of  .January  1845,  by  which  the  same  was  made 
payable  on  the  1st  day  of  January  in  every  year,  the  first,  payment  to  become  due  ami 
be  made  on  the  1st  day  of  .January,  IM4<>.  The  objection  taken  before  the  revising 
barrister  was,  that  the  claimant  had  no  title  to  be  put  [223]  upon  the  register, 
inasmuch  as  he  had  not  been  "in  the  actual  possession,  or  in  the  receipt  of  the  rents 
and  profits  for  his  own  use  for  six  calendar  months  at  least  next  previous  to  the  last 
day  of  July"  next  preceding  the  registration,  as  required  by  the  26th  section  of  the 

2  \\ .  4,  e.  4:5.     The  revising  barrister  allowed  (he  objection,  and  directed  the  uai I 

C.  P.  xill.— 30 
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the  claimant  to  be  expunged  ;  and,  after  the  argument  which  has  been  heard,  it  appears 
to  my  brothers  Cresswell  and  Erie,  and  to  myself,  that  the  decision  of  the  revising 
barrister  is  right.  My  brother  Maule,  not  having  been  present  during  the  whole  of 
the  argument,  declines  giving  any  opinion. 

It  was  contended  on  the  part  of  the  appellant,  that  he  had  the  complete  right  to 
the  rent-charge  from  the  time  of  the  execution  of  the  deed  by  which  it  was  granted, 
and  that  he  had  the  actual  possession  also  within  the  meaning  of  the  statute,  because 
he  had  all  the  possession  of  which  the  subject-matter  is  capable  before  the  first  day 
of  payment  had  actually  arrived.  The  question  undoubtedly  turns  upon  the  meaning 
of  the  words  "  actual  possession  ; "  and  we  think  those  words  mean  a  possession  in 
fact,  as  contradistinguished  from  a  possession  in  law  ;  and  that,  as  the  possession  in 
fact  of  a  rent-charge  must  be  the  actual  manual  receipt  of  the  rent  itself,  or  some  part 
of  it,  or  of  something  in  lieu  of  it,  so  there  could  be  no  such  possession  in  fact  in  this 
case,  where  the  first  payment  of  the  rent  did  not  become  due  until  after  the  expiration 
of  the  month  of  July,  and  where  nothing  whatever  took  place  but  the  mere  execution 
of  the  deed.  There  is  a  long  course  of  authorities  fully  establishing  the  distinction 
between  a  possession  or  seisin  in  fact  of  a  rent-charge,  and  a  possession  or  seisin  in 
law.  Littleton,  §  235,  is  an  authority  in  point:  "And  so  it  is,  if  a  man  grant  by  his 
deed  a  yearly  rent  issuing  out  of  his  land  to  another,  &c,  if  the  grantor  thereafter 
pay  to  the  grantee  a  penny  [224]  or  a  halfpenny,  in  name  of  seisin  of  the  rent,  then, 
if  after  the  next  day  of  payment  the  rent  be  denied,  the  grantee  may  have  an  assize, 
or  else  not,"  &c.  :  and  Lord  Coke,  in  his  commentary  on  this  passage,  is  equally 
decisive  :  "  By  this,  &c,  is  implied,  that  the  grant  and  delivery  of  the  deed  is  no  seisin 
of  the  rent  ;  and  that  a  seisin  in  law,  which  the  grantee  hath  by  the  grant,  is  not 
sufficient  to  maintain  an  assize,  or  any  other  real  action,  but  there  must  be  an  actual 
seisin  "(see  Co.  Litt.  160  a.).  And  in  Com.  Dig.  tit.  Seisin  (C.)  and]  (P.),  the  older 
authorities  are  brought  together,  establishing  the  distinction  in  this  respect  between 
a  seisin  in  law  and  a  seisin  in  fact,  or,  as  it  is  called,  an  actual  seisin.  And  this  appears 
more  distinctly  in  the  commentary  of  Lord  Coke  on  the  eighth  section  of  Littleton, 
which  relates  to  the  doctrine  of  possessio  fratris,  where  Lord  Coke  says  (see  Co.  Litt. 
15  b.),  "What  then  is  the  law  of  a  rent,  advowson,  or  such  things  that  lie  in  grant? 
if  a  rent  or  an  advowson  do  descend  to  the  elder  son,  and  he  dieth  before  he  hath 
seisin  of  the  rent,  or  present  to  the  church,  the  rent  or  advowson  shall  descend  to  the 
youngest  son  [that  is  by  the  other  venter],  for  that  he  must  make  himself  heir  to  his 
father."  And,  although  Lord  Coke  there  distinguishes  the  law  as  to  the  case  of 
tenant  by  the  curtesy,  where,  in  favour  of  that  estate,  the  husband  shall  have  the 
rent,  although  his  wife  dies  before  the  rent  day,  it  makes  no  difference  as  to  the 
present  argument.  The  actual  possession  of  rent  being,  therefore,  a  well-known  legal 
phrase  or  expression,  the  legislature  cannot  be  taken  to  have  used  it  in  any  other  than 
such  well-known  sense,  that  is,  as  contradistinguished  from  such  possession  in  law,  or 
right  to  the  rent^charge,  as  the  bare  delivery  of  the  deed  of  grant  would  confer.  And, 
when  it  is  said  that  the  authorities  only  shew  that  [225]  such  seisin  in  fact  is  necessary 
in  order  to  maintain  an  assize,  or  make  a  possessio  fratris,  but  that  it  by  no  means 
follows  that  it  is  necessary  to  confer  a  vote,  the  answer  is,  that  it  is  a  mere  assumption 
on  the  part  of  the  appellant  that  the  expression  is  used  in  the  statute  in  a  limited  and 
restricted  sense ;  and,  at  all  events  the  burthen  of  proving  this  is  cast  upon  the 
appellant ;  the  statute  having  applied  the  expression  to  the  right  of  the  claimant  to  lie 
put  upon  the  register.  And,  as  it  is  quite  clear,  that,  in  the  case  of  land,  there  must 
be  more  than  the  execution  of  the  conveyance,  -that  there  must  be  actual  possession 
or  receipt  of  the  rents  and  profits, — there  seems  no  reason  why,  in  the  case  of  an 
incorporeal  hereditament,  to  which  the  provision  of  the  statute  equally  applies,  there 
should  not  be  such  further  actual  possession  as  the  nature  of  the  subject  itself  is 
capable  of.  And,  accordingly,  by  various  statutes  before  the  statute  2  W.  4,  the 
legislature  has  made  a  similar  provision,  in  the  very  same  terms,  for  the  prevention  of 
the  occasional  acquirements  of  freeholds  for  the  purpose  of  voting.  Such  are  the 
18  G.  2,  c.  18,  s.  5,  requiring  such  actual  possession  for  twelve  calendar  months  before 
the  election.  Again,  the  3  G.  3,  c.  24,  which,  after  reciting  that  annuities  and  rent- 
charges  are  of  a  private  nature,  and  therefore  liable  to  fraudulent  practices  in  elections, 
enacts  that  no  person  shall  vote  in  respect  of  any  annuity  or  rent-charge,  unless  a 
certificate  upon  oath  shall  be  entered,  twelve  calendar  months  before  the  first  day  of 
the  election,  with  the  clerk  of  the  peace  of  the  county,  and  a  memorial  also  of  the 
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grant  registered  with  the  clerk  of  the  peace  for  the  same  period  of  time.  And,  as 
this  .statute  is  repealed  by  the  statute  6  &  7  Vict  c.  18,  s.  72,  and  no  other  provision 
enacted  in  lieu  of  it,  it  may  well  be  inferred,  that,  under  the  2  W.  4,  c.  45,  s.  26,  the 
legislature  intended  something  more  than  the  mere  production  of  the  deed,  by  requiring 
actual  possession  for  [226]  six  calendar  months.  We  therefore  think  the  decision  is 
right,  and  affirm  the  same. 
Decision  affirmed. 

Borough  of  Dartmouth. 

John  Knowles,  Appellant,  John  Brooking,  Itespondent.    Feb.  23,  1846. 

[S.  C.  1  Lutw.  Reg.  Cas.  461  ;  15  L.  J.  C.  P.  197  ;  10  Jur.  289.     Applied, 
C'aker  v.  Roberts,  1871,  25  L.  T.  753.] 

A  notice  of  objection,  pursuant  to  the  6  &  7  Vict.  18,  s.  17  (a),  sched.  (B.),  Nos.  10,  11, 
signed  by  the  objector  with  the  addition  of  his  true  place  of  abode,  is  sufficient, 
notwithstanding  it  differs  from  that  erroneously  placed  against  his  name  in  the  list 
of  voters.     Per  Tindal,  C.  J.,  and  Ooltman  and  Erie,  JJ.,  dissentiente  Maule,  J. 

John  Brooking,  on  the  list  of  persons  entitled  to  vote  in  respect  of  property 
occupied  within  the  parish  of  St.  Saviour's,  in  the  borough  of  Dartmouth,  objected  to 
the  name  of  John  Knowles  being  retained  in  the  said  list. 

The  notice  of  objection  sent  to  the  said  John  Knowles  by  the  said  John  Brooking 
was  as  follows  :  — 

"To  Mr.  John  Knowles. 

"I  hereby  give  you  notice  that  I  object  to  your  name  being  retained  on  the  list  of 
persons  entitled  to  [227]  vote  in  the  election  of  a  member  for  the  borough  of  Clifton- 
Dartmouth-Hardness. 

"Dated  this  22nd  day  of  August,  1845." 

(Signed)  "  John  Brooking,  of  Higher  Street,  Dart- 
mouth, on  the  list  of  voters  for  the 
parish  of  St.  Saviour's." 

A  notice,  similarly  signed,  was  sent  by  the  said  J.  Brooking  to  the  overseers  of 
St.  Saviour's. 

The  place  of  abode  of  the  said  John  Brooking  was  stated  in  the  said  list  to  be 
New  Road.  The  said  John  Brooking  had  offices  in  New  Road,  and  a  servant  lived  in 
the  house  to  look  after  them;  but  the  said  John  Brooking  did  not  live  there,  either  at 
the  time  of  the  publication  of  the  list  by  the  overseers,  or  at  the  time  of  the  service  of 
the  notice.  The  said  John  Brooking's  place  of  abode  was  truly  described  in  the 
notices  of  objection,  and  his  place  of  abode  was  slated  in  the  list  of  voters  for  the 
parish  of  St.  Petrox,  another  of  the  parishes  comprised  within  the  said  borough,  to  be 
in  Higher  Street.  Il  was  urged,  on  behalf  of  the  said  John  Knowles,  that  John 
Brooking's  place  of  abode  in  the  notice  of  objection  ought  to  have  been  the  same  as 
that  stated  in  the  list  of  St.  Saviour's,  to  which  list  he  referred  in  the  notice.  On 
behalf  of  the  said  John  Brooking,  it  was  contended  that,  by  giving  his  true  place  of 
abode,  he  had  followed  the  forms  Nos.   L0  and   11  (schedule  B.),  referred  to  in  the 

(a)  Which  enacts,  "that  every  person  whose  name  shall  have  been  inserted  in  any 
list  of  voters  for  any  city  or  borough,  may  object  to  any  other  person  as  nol  having 
been  entitled  on  the  last  day  of  July  next  [(receding,  to  have  his  name  inserted  in  any 
li  i  "i  voters  for  the  same  city  or  borough  ;  and  every  person  so  objecting  shall,  on  or 
before  the  25th  day  of  August  in  that  year,  give  or  cause  to  be  given  a  notice,  accord 
ing  td  the  form  numbered  10,  in  the  schedule  (I!.),  or  to  the  like  effect)  to  the  over- 
seers who  shall  have  made  out  the  list   in  which  the  n.n if  the  person  BO  objected  to 

anal]  bave  been  inserted  ;  or,  if  the  person  objected  ti>  shall  have  been  inserted  in  the 
list  of  freemen  of  any  city  or  borough  except  the  city  oi   London,  then  to  the  town 

clerk  of  such  city  or  borough  ;  and  every  person  so  objecting  shall   also  give  or  cause 

to  be  left  at  the  place  of  abode  of  the  perst bjected  to,  as  stated  En  the  said  list,  a 

DOl  ice,  according  to  the  form  numbered   I  I .  in  the  said  schedule  (11.)  ;   and  every  notice 

ol  objection  shall  be  signed  by  the  person  objecting." 


932  KNOWLES   V.  BROOKING  2  C.  B.  228. 

seventeenth  section  of  the  registration  act,  6  &  7  Vict.  c.  18,  and  that  the  notices  were, 
therefore,  sufficient. 

The  revising  barrister  decided  that  they  were  sufficient ;  and,  the  qualification  of 
the  said  John  Knowles  not  being  proved,  he  erased  the  name  of  the  said  John  Knowles 
from  the  said  list.  The  question  for  the  opinion  of  the  court  was,  whether  the  said 
John  Brooking's  statement  of  the  true  place  of  his  abode  in  the  said  notices  was, 
under  the  circumstances  hereinbefore  [228]  stated,  sufficient  in  law  to  sustain  the  said 
notices  against  the  said  John  Knowles.  If  the  court  are  of  that  opinion,  the  register 
is  to  stand  without  amendment.  If  the  court  are  of  a  contrary  opinion,  then  the 
register  is  to  be  amended  by  inserting  the  names  of  John  Knowles  and  nine  other 
persons. 

The  case  was  argued  in  Michaelmas  term  last  (a)1. 

Kiuglake,  Serjt.,  for  the  appellant.  The  place  of  abode  of  the  objector,  stated  in  a 
notice  of  objection  given  pursuant  to  the  6  &  7  Vict.  c.  IS,  s.  17,  should  correspond 
with  that  which  appears  affixed  to  his  name  in  the  list  of  voters.  The  notice  must 
shew  upon  the  face  of  it  that  the  party  objecting  is  one  who  has  a  right  to  object. 
The  place  of  abode  is  required  for  the  express  purpose  of  identification.  [Tindal,  C.  J. 
So  that,  if  there  is  a  mistake  in  the  list,  the  party  cannot  rectify  it  in  his  notice?] 
He  may  rectify  it,  as  far  as  he  is  concerned,  by  sending  in  a  new  claim.  It  is  certainly 
much  more  convenient  that  the  descriptions  should  agree  in  this  manner.  In  Gadsby, 
.I/'/'.,  Warbwrton,  Resp.  (7  M.  &  G.  11,  8  Scott,  X.  R,  775),  the  court  seem  to  have 
thought  it  sufficient  if  the  notice  in  this  respect  followed  the  list,  though  the  descrip- 
tion in  the  list  might  not  be  quite  so  accurate  as  it  should  be.  The  judgment  of 
Maule,  J.,  in  that  case  is  quite  decisive  of  the  question.  [Maule,  J.  What  I  there 
meant  to  .say,  was,  that  the  introduction  of  the  word  "of"  refers  it  to  the  place  of 
abode  of  the  party,  in  exclusion  of  the  place  from  which  the  notice  is  dated.]  The 
only  object  of  giving  the  place  of  abode  is,  the  identification  of  the  party.  To  vary  it 
will  only  mislead. 

[229]  Manning,  Serjt.,  for  the  respondent.  It  is  enough  if  the  objector  gives  his 
true  place  of  abode,  however  mistakenly  he  may  be  described  in  the  list  of  voters. 
[Maule,  J.  Suppose  his  Christian  name,  or  his  surname,  or  both,  were  wrongly  stated 
in  the  list,  would  a  notice  signed  witli  his  true  name  be  enough  ?]  In  that  case  he 
would  not  be  on  the  list  at  all.  [Maule,  J.  Suppose  he  changed  his  name  (a)'  :  would 
a  notice  signed  with  his  new  name  be  sufficient  ?]  It  might  or  might  not,  according 
to  circumstances.  Upon  the  words  of  the  seventeenth  section,  as  well  as  upon  the 
form  given  in  schedule  (R),  Xos.  10  and  11,  this  notice  is  clearly  sufficient.  The 
objector  has  obeyed  the  statute,  and  he  has  literally  observed  the  form :  he  was  not 
bound  to  adopt  the  blunder  of  the  overseers.  A  frivolous  objector  is  liable  to  be 
visited  with  costs  (6  &  7  Vict.  c.  18,  s.  46).  That  provision  might  be  rendered  futile, 
if  a  false  address  may  be  adopted.  [Tindal,  C.  J.  pointed  out  the  distinction  in  the 
mode  of  stating  the  place  of  abode  in  Nos.  4  and  5  in  schedule  (A.).]  Any  one  reading 
the  notice  would  naturally  infer  from  it  that  the  objector  resided  at  the  place  therein 
mentioned  at  the  time  of  giving  the  notice. 

Kiuglake,  Serjt.,  was  heard  in  reply. 

Cur.  adv.  vult. 

There  being  a  difference  amongst  the  judges,  they  now  delivered  their  opinions 
seriatim. 

Tindal,  C.  J.  The  question  reserved  for  our  determination  by  the  revising 
barrister  in  this  case,  is,  whether  the  notices  of  objection  against  the  name  of  a  [230] 
person  being  retained  on  the  list  of  voters  for  a  borough,  which  notices  were  signed 
by  the  objector,  with  the  addition  of  his  true  place  of  abode,  as  it  was  at  the  time  of 
giving  the  notice,  but  differing  from  the  place  of  abode  which  was  inserted  against  his 
name  on  the  list  of  voters,  are  sufficient.  The  revising  barrister  held  the  notices  to  be 
sufficient ;  and,  although  the  question  may  be  subject  to  considerable  doubt,  and  one 
of  my  learned  brothers,  for  whose  judgment  I  entertain  the  greatest  respect,  thinks 
differently,  the  opinion  at  which  I  have  been  compelled  to  arrive  is,  that  the  revising 
barrister's  decision  was  right. 

(a)1  Before  Tindal,  C.  J.,  and  Coltman,  Maule,  and  Erie,  JJ. 
(a)'1  See  Barlow  v.  Bateman,  3  P.  Wins.  65  ;  Sir  Fraud*  Gmadie's  ease,  Co.  Litt. 
Williams  v.  Bryant,  5  M.  &  W.  447,  7  Dowl.  P.  C.  502. 
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The  forms  of  the  two  notices  upon  which  the  precise  question  turns,  arc  those 
numbered  10  and  11  in  the  schedule  (B.)  in  the  registration  act  (6  &  7  Vict.  c.  18) ; 
and  it  is  upon  the  construction  of  those  forms  that  the  question  must  mainly  turn. 
But  it  may  receive  some  light  from  the  consideration  of  the  forms  numbered  4  and 
.")  in  schedule  (A.)  of  the  same  act,  and  also  from  the  same  forms  (since  repealed)  given 
in  schedule  H.  and  I.  of  the  statute  2  W.  4,  e.  45.  The  forms  in  question,  numbered 
10  and  11  in  schedule  (B.),  each  concludes  thus:  "Signed  A.  B.  of  [place  of  abode},  on 
the  list  of  voters  for  the/parish  of  ."    And  the  appellant  contends  that  these 

latter  words,  "  on  the  list  of  voters  for  the  parish  of  ,"  operate  as  a  direction  or 

requisition  to  the  objector  that  he  must  till  up  his  place  of  abode  by  inserting  the  place 
of  abode  which  is  against  his  name  in  the  list  of  voters.  The  respondent,  on  the  other 
hand,  contends  that  the  words  mean  no  more  than  a  simple  allegation  that  the  objector's 
name  is  on  the  list  of  voters,  as  it  was  required  that  he  should  be  by  the  seventeenth 
section  of  the  6  &  7  Vict.  c.  18  ;  for,  it  is  to  be  observed  that  the  seventeenth  section 
requires  only  that  the  name  of  the  objector  shall  have  been  inserted  in  the  list  of  voters 
for  the  borough,  and  that  he  shall  give  the  notice  of  objection  to  the  over  [231]-seers 
"according  to  the  form  numbered  10  in  the  schedule  (B.),  or  to  the  like  effect;"  and 
that  he  shall  also  cause  to  be  given,  or  left  at  the  place  of  abode  of  the  person  objected 
to,  as  stated  in  the  said  list,  "a  notice  according  to  the  form  numbered  11  in  the  said 
schedule  ;"  so  that  the  question  substantially  turns  upon  the  construction  of  the  forms 
so  referred  to,  and  given  in  the  schedule. 

And  it  appears  to  me,  that,  looking  at  the  concluding  words  of  those  two  forms, 
they  do  not  in  any  manner  qualify  the  sense  of  what  had  preceded,  namely,  "place 
cif  abode,"  nor  in  any  manner  refer  to  the  place  of  abode  contained  in  the  list  of  voters  ; 
but  that  the  whole  sentence  is  satisfied,  if  the  true  place  of  abode  of  the  objector  at  the 
time  of  giving  the  notice,  is  inserted  therein.  The  words  between  the  parentheses  are 
only  "place  of  abode  ;"  words  which,  taken  absolutely  and  by  themselves,  and  in  their 
natural  sense,  would  denote  the  then  place  of  abode  of  the  party  objecting;  for,  the 
words  between  the  parentheses  arc  not  "place  of  abode  on  the  list  of  voters,"  which 
would  necessarily  require  the  construction  contended  for  by  the  appellant  ;  nor  are 
the  words  "as  on  the  lisi  of  voters,"  which  latter  form  would  have  also  necessarily 
required  the  same  construction  I  but  the  words  within  the  parentheses  are  simply 
"  place  of  abode,"  and  the  words  that  follow  contain  a  separate  and  distinct  proposition 
that  such  name,  not  such  place  of  abode,  is  to  be  found  on  the  list  of  voters.  And  it 
appears  to  me  to  confirm  this  construction  of  the  form  in  the  schedule,  that,  in  the 
seventeenth  section,  which  gives  these  two  forms  of  notice,  the  notice  which  is  to  he 
given  to  the  party  is  directed  to  be  left  at  the  place  of  abode  of  the  person  objected 
to,  as  stated  in  the  list:  whereas  the  form  itself,  when  referring  to  the  place  of  abode 
of  the  objector,  says  no  more  than  "place  of  abode;"  and,  as  the  form  itself  [232] 
may  be  considered  as  if  it  were  actually  inserted  in  the  body  of  the  seventeenth 
section,  this  distinction  in  the  language  of  the  legislature,  with  respect  to  the  place  of 
abode  of  tint  person  objecting,  and  that  of  the  person  objected  to,  still  furl  her  sanctions 
the  difference  of  interpretation  to  he  put  upon  the  two.  And,  further,  upon  referring 
to  tin'  tonus  of  the  corresponding  notices,  as  given  by  schedule  (A.)  of  the  same  act, 
mi  the  case  of  objections  to  the  names  of  voters  being  retained  upon  the  register  for 
i lie  county,  this  view  of  the  subject  appears  to  be  confirmed  ;  for,  schedule  (A.),  No.  1, 
which  is  the  form  of  notice  to  be  given  to  the  overseers,  contains  two  columns,  the  first 
beaded,  "Christian  and  surname  of  the  voter  objected  to,  as  described  in  the  list  or 
register;"  the  second  column,  "  Place  of  abode,  as  described."  But  the  signature  oi 
tiie  objector  himself  is  only  required  to  he  "A.  B.  [place  of  abode  |,"  simply,  and  nothing 
more,  In  that  form,  therefore,  the  place  of  abode  of  the  objector  must,  in  its  natural 
sense,  be  construed  the  place  of  abode  of  which  he  then  is,  and  no  other;  more 
particularly  when  contrasted  with  the  requisition  as  to  the  place  of  abode  of  the 

D&rty  objected  to,  which  is  required  to  lie  stated  as  "descrihed  in  the  register."  The 
lorn  i  which  immediately  follow  s,  schedule  (A.),  No.  5,  w  liich  is  to  lie  given  to  t  lie  party 
object ei I   to,   leads  to  t  hi'  same  conclusion.      'The  name  and  place  of  abode  of  the  party 

objected  to  arc  required  to  he  inserted  "as  described  in  the  list:"  the  name  of  the 
objector  is  to  lie  signed  "A.  1!.,  of  [place  <;/  abode],  on  the  register  of  voters  tor  the 

parish  of  ."     It  is  this  form  of  notice  (No.  5)  to  which  the  words  arc  for  the 

first  time  sol  .joined,  "on  the  list  of  voters  for  the  parish  of  ."   [nail  the  pre 

ceding  forms  of  notice  of  objection,  hot  h  that  given  to  t  he  overseers  (No.  t),  and  also  in 
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all  the  forms  of  notices  of  objection  given  under  the  former  statute,  2  W.  4,  c.  4o, 
the  sig-[233]-nature  is  directed  to  lie,  "A.  B.,  of  [place  ofabodt  ], "  and  nothing  more. 
And,  if  the  notices  of  objection  under  the  statute  of  W.  4,  whilst  those  forms  remained 
in  force,  and  the  notice  of  objection  to  be  given  to  the  overseers  under  schedule  (A.), 
No.  4,  in  the  registration  act,  are  all  satisfied  by  adding  the  place  of  abode  of  the 
objector  at  the  time  (no  more  than  the  simple  place  of  abode  being  required  by  any 
words  in  those  cases),  there  is  surely  nothing  in  the  reason  of  the  thing  which  would 
call  for  the  insertion  of  the  very  same  place  of  abode  of  the  objector  as  that  in  the  list  of 
voters,  in  the  other  remaining  forms  given  by  the  statute  :  and  certainly  I  cannot  see  such 
an  insertion  is  made  necessary  by  the  enacting  words  of  the  statute,  or  by  the  forms 
given  in  the  schedules.  The  words  "on  the  list  of  voters'"  appear  to  me  to  be  no 
more  than  a  direct  allegation  of  the  existence  of  the  fact  which  has  been  made 
essential  by  the  seventeenth  section,  namely,  that  the  objector's  name  is  on  the 
register  for  the  county,  or  the  list  of  voters  for  the  borough  (as  the  case  may  be),  a 
fact,  the  truth  of  which  may  be  determined  by  the  overseers,  by  reference  to  the 
register  or  list,  of  which  a  copy  is  in  their  custody  ;  or  by  the  party  objected  to,  by 
his  inspecting  such  register  or  list,  which  lie  is  empowered  by  law  to  do.  And, 
although  it  is  objected  that,  if  a  new  description  is  given  for  the  first  time  of  the 
objector's  place  of  abode,  it  must  give  rise  to  difficulty  or  confusion,  it  seems  a 
sufficient  answer,  that  no  real  difficulty  can  follow,  unless  there  happens  to  be  more 
than  one  voter  upon  the  same  register  or  list  having  the  same  Christian  name  and 
surname ;  for,  if  there  is  but  one,  he  must  be  the  man  who  objects,  and  no  other,  how- 
ever his  place  of  abode  is  described  ;  and.  even  if  there  are  two  or  more,  all  the 
difficulty  will  be  removed  when  the  proper  time  arrives,  namely,  when  the  case  comes 
[234]  before  the  revising  barrister;  at  which  time  the  identity  of  the  objector  must 
lie  made  out  :  and,  in  the  meant iine,  the  giving  the  tine  place  of  abode  of  the  objector 
must  afford  a  better  opportunity  of  inquiry  and  communication  than  the  adding  of 
the  old  place  of  abode,  which,  it  must  be  assumed,  from  some  cause  or  other,  is 
incorrect  at  the  time  of  giving  the  notice.  Upon  the  ground,  therefore,  that  the  con- 
struction above  given  of  the  forms  of  notice  appeals  to  rac  the  most  natural  and 
simple,  and  that  it  is  confirmed  by  the  heading  of  the  forms  as  above  adverted  to,  I 
have  arrived  at  the  conclusion  that  the  decision  of  the  revising  barrister  is  right.  1 
forbear  to  enter  upon  an  examination  of  the  relative  convenience  or  inconvenience 
of  either  decision,  not  only  because  they  appear  to  me  to  be  nearly,  if  not  quite, 
balanced,  but  because  I  think,  that,  unless  there  is  some  preponderance  in  that  respect, 
our  determination  ought  to  rest  on  the  words  of  the  statute  itself. 

Coltman,  J.  Iii  this  case  the  question  has  been  fully  stated  by  my  Lord  Chief 
Justice,  and  I  concur  with  him  in  the  opinion  he  has  expressed  on  the  subject,  and 
in  the  reasons  which  he  has  assigned  for  it.  I  am  not  able  to  see  any  considerable 
aihantage  which  the  one  construction  contended  for  has  over  the  other,  and  therefore 
I  think  the  most  plain  and  natural  meaning  is  that  which  ought  to  be  adopted  ;  and 
it  seems  to  me  that  the  words  "place  of  abode,''  at  the  bottom  of  the  form  No.  10  of 
schedule  B.  of  the  6  &  7  Vict.  c.  18,  in  their  natural  sense,  mean  his  true  place  of 
abode,  and  must  be  so  understood,  unless  there  are  some  words  of  qualification  added 
to  them.     The  following  words  "on  the  list  of  voters  for  the  parish  of  ,"  do 

describe  a  quality  of  the  objector  himself,  but  not,  as  it  seems  to  me,  a  quality  of  the 
place  in  which  he  lives.  John  Brooking,  the  objector,  is  truly  said  to  be  on  the  list 
of  [235]  voters  for  the  parish  of  St.  Saviour's;  but  it  cannot  lie  said,  with  any 
propriety  of  language,  that  Higher  Street,  Dartmouth,  is  on  the  list  of  voters  for  the 
parish  of  St.  Saviour's.  If  the  intention  of  the  act  had  been  to  require  the  objector 
to  state,  not  his  true  place  of  abode,  but  the  place  of  abode  described  in  the  list,  it 
would  have  said  so  in  plain  terms,  and  the  form  would  have  been  "A.  B.  on  the  list  of 
voters  for  the  parish  of  ,"  with  the  parenthesis  "  [place  of  abode  as  descn  il 

the  list],"  or  to  that  effect.  And  I  am  the  rather  led  to  the  conclusion  I  have  come 
to  from  the  use  of  terms  to  that  effect  in  the  forms  in  schedule  (A.),  Nos.  4  and  5  ; 
the  words  used  in  No.  4  being,  "  place  of  abode  as  described,"  and  the  words  in  No.  | 
being,  "  place  of  abode  as  described  in  the  list."  The  reasons  for  the  construction  I 
have  put  on  the  form  principally  in  question,  have  been  already  stated  with  so  much 
distinctness  by  my  lord,  that  it  is  unnecessary  to  add  any  thing  further,  except  to  say 
that  I  fullv  concur  in  those  reasons. 
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Maule,  J.(tt).  This  is  an  appeal  from  the  decision  of  the  revising  barrister  for 
the  borough  of  Dartmouth,  who  held  that  the  notices  of  objection  which  had  been 
given  to  the  overseers,  and  to  the  person  objected  to,  were  sufficient.  These  notices 
concluded  with  the  words,  "(Signed)  John  Brooking,  of  Higher  Street,  Dartmouth, 
on  the  list  of  voters  for  the  parish  of  St.  Saviour's ; "  the  place  of  abode  of  the 
objector,  as  mentioned  in  the  list  of  voters  referred  to,  being  New  Road,  and  not 
Higher  Street ;  and  the  fact  being  that,  although  he  had  offices  in  New  Road,  his 
place  of  abode  was  Higher  Street.  The  notices  were  objected  to,  on  the  ground  that 
they  omitted  the  place  of  abode  as  mentioned  in  the  list  referred  to.  The  act  6  A 
7  Vict.  c.  18,  requires,  in  sect.  13,  [236]  the  overseers  of  every  parish  in  a  borough  to 
make  out  lists  of  persons  entitled  to  vote,  according  to  forms  numbered  3  and  4  in 
schedule  (B.),  and  that  the  Christian  name  and  surname  of  each  person  on  the  lists 
shall  be  written  at  full  length,  together  with  the  place  of  his  abode,  and  the  nature  of 
his  qualification.  The  forms  numbered  3  and  4  have  columns  for  the  Christian  and 
surname  at  full  length,  and  for  the  place  of  abode.  Section  17  gives  to  any  person 
whose  name  shall  have  been  inserted  in  any  list  of  voters  for  a  borough,  a  power  to 
object  to  any  other  person  as  not  having  been  entitled  to  have  his  name  inserted  in 
any  list,  and  provides  that  he  shall  give  notices  of  objection  according  to  the  forms 
numbered  10  and  11  in  schedule  (B.).  The  forms  Nos.  10  and  11  conclude  thus: 
"  Dated    this  day  of  .     (Signed)  A.  B.,  of  [place  of  abode],  on 

the  list  of  voters  for  the  parish  of  ."     And  the  question  is,  whether  this 

provision  as  to  the  notices  has  been  complied  with  ;  in  other  words,  whether  a  notice 
is  sufficient  which  wholly  omits  all  mention  of  the  place  of  abode  of  the  objector  as  it 
appears  in  the  list  of  voters.  For  the  appellant  it  was  insisted,  that  this  section  of  the 
act  requires,  that,  at  all  events,  the  place  of  abode  of  the  objector,  as  it  appeared  on 
the  list  of  voters  to  which  the  notice  refers,  must  appear  on  the  notice,  whether,  in 
case  of  mistake  in  the  list  of  voters,  or  change  of  abode  since  it  was  made  out,  it 
might  or  might  not  be  necessary  to  add  a  mention  of  the  place  of  abode  at  the  date  of 
the  objection.  For  the  respondent  it  was  contended,  that  the  place  of  abode  required 
to  be  mentioned  was  that  at  the  date  of  the  objection,  and  that  the  act  did  not  require 
any  mention  of  the  objector's  abode  as  it  appeared  on  the  list  of  voter's.  As  the 
question  to  be  decided  depends  upon  the  construction  of  the  seventeenth  section  of 
the  6  &  7  Vict.  c.  18,  and  of  a  notice  drawn  in  the  form  therein  [237]  prescribed,  it 
may  be  convenient  to  consider  the  general  nature  and  purpose  of  the  act  in  which  the 
section  in  question  occurs.  The  act  of  2  W.  3,  c.  45,  "To  amend  the  representation 
of  the  people  in  England  and  Wales,"  contained,  as  incidental  to  the  important  changes 
which  it  made,  certain  provisions  for  the  registering  of  persons  entitled  to  vote  for 
members  of  parliament.  These  provisions  having  been  found  insufficient,  the  act  of 
I)  &  7  Vict.  c.  18,  was  passed,  of  which  the  principal  object  was  to  make  a  new  set 
of  regulations  for  forming  registers  of  voters.  This  act  accordingly  made  many 
additions  to,  and  alterations  in,  the  provisions  relating  to  registration,  of  the  act  of 
William  ;  among  which  are  to  be  noticed,  first,  that  the  act  of  William  gives,  in  sect.  3'J, 
the  power  of  objecting  to  a  name  being  retained  on  a  list  of  voters,  in  counties,  not 
only  to  persons  on  the  register,  but  to  those  who  have  claimed  to  be  inserted  in  a  list 
of  voters,  whether  they  have  actually  been  inserted  or  not ;  while  the  act  of  Victoria, 
by  sect.  7,  contines  such  power  of  objecting  to  persons  whose  names  are  on  the  register  ; 
secondly,  that,  in  the  forms  given  for  lists  of  voters,  of  claimants,  and  of  persons 
objected  to,  in  cities  and  boroughs,  in  the  act  of  William,  no  mention  of  the  place  of 
abode  is  required,  except  in  the  case  of  freemen,  and  of  rights  of  voting  not  depending 
upon  property;  while,  in  the  case  of  county  voters,  the  place  of  abode  was  always 
to  be  inserted:  so  that,  in  a  borough   register  formed   under  that  act,  many  voters 

would  be  described  by  their  Christian  and   surnames  only,  without   any  additic f 

place  of  abode.     This  is  altered  by  the  act  of  Victoria,  which  requires,  thai,  in  all 

cases,  without  except] both  in  counties  and  boroughs,  the  place  of  abode,  as  well 

as  the  name,  shall  appear  on  the  list.  A  third  alteration  is  in  the  form  of  notices  of 
objection,  which,  under  the  act  of  William,  did  not  contain  any  statement  that  the 
objector  was  on  the  register,  or  was  [238]  a  claimant  in  a  county,  or  was  on  a  list  of 
voters  in  a  borough  ;  and  did  not,  in  any  oilier  manner,  shew  thai  he  was  one  of   l  he 

(a)  This  judgment  was  read  by   Erie,  •'.,  Maule,  •).,  beiug  absent  by  reason  of 

illness. 
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class  of  persons  to  whom  the  right  of  objecting  belonged.  The  act  of  Victoria,  in  all 
cases,  with  one  exception  (to  be  hereafter  noticed),  requires  the  objector  to  describe 
himself  as  on  the  register  or  list  of  voters,  and  to  refer  particularly  to  the  parish  on 
the  register  or  list.  The  object  of  these  alterations  probably  was,  to  identify  the 
persons  mentioned  in  the  list  more  completely,  so  as  to  enable  those  whom  it  concerned 
to  know,  easily  and  certainly,  who  the  persons  named  were,  and  to  enable  the  party 
objected  to,  by  referring  to  the  list  or  portion  of  the  register  mentioned  in  the  notice, 
to  ascertain  whether  the  objector  had  shewn  himself  to  have  a  right  to  object ;  and, 
in  case  of  its  not  appearing  that-the  objector  had  such  right,  to  enable  him  safely  to 
disregard  an  objection  which  the  revising  barrister  would  be  bound  to  treat  as  not 
sufficient  to  call  upon  him  to  prove  his  qualification.  The  alterations  are  not  only 
well  adapted  to  effect  these  purposes,  but  are  also  in  conformity  with  the  law,  which, 
in  many  cases,  has  made  it  necessary,  and  with  general  convenience,  which  in  most 
cases  has  made  it  usual,  to  identify  a  person  by  means  of  his  Christian  and  surname, 
and  of  his  place  of  abode  ;  and  they  are  also  in  conformity  with  the  rule  which,  in  case 
of  a  special  authority  or  power  to  be  exercised  in  writing,  requires  that  the  writing 
should  shew  that  the  person  assuming  to  exercise  it  is  one  of  those  to  whom  it  belongs. 
The  form  of  notice  before  referred  to  as  an  exception  from  the  general  rule,  that, 
under  the  act  of  Victoria,  all  forms  of  notices  of  objection  require  the  objector  to 
describe  himself  as  on  the  register  or  list,  confirms  the  view,  that  the  intention  of 
these  forms  is,  to  enable  the  party  objected  to,  to  refer  with  ease  to  the  list  or  register, 
to  ascertain  whether  the  objector  is  to  be  found  upon  it.  [239]  That  exception  is 
the  form  No.  4  in  schedule  (A.)  of  the  act  of  Victoria,  which  form  is  not  for  a  notice 
to  the  party  objected  to,  but  to  the  overseers  in  a  county.  This  form  concludes  with 
the  words,  "A.  B.  [place  of  abode],"  without  any  statement  of  the  objector  being  on 
the  register.  Now,  it  is  to  be  observed,  that  the  overseers  have,  as  such,  no  concern 
with  the  question,  whether  the  objector  is  on  the  register,  or  not.  By  sect.  S  of  the 
act  of  Victoria,  they  are  required  to  publish  a  list  of  all  persons  against  whom  notice 
of  objection  has  been  given  to  them  ;  and,  by  sect.  34,  to  bring  the  original  notices 
to  the  revising  barrister,  who,  and  not  the  overseers,  is  to  judge  of  their  sufficiency. 
The  overseers  have  no  interest  or  duty  resting  on  them  to  ascertain  whether  the 
objector  is  on  the  register  ;  a  reference  to  it  could  not  assist  and  might  embarrass  them, 
as  it  might  be  considered  as  calling  on  them  to  refer  to  the  register  for  the  whole 
county.  And  this  view  is  in  conformity  with  sect.  3  of  the  act,  which  requires  the 
clerk  of  the  peace  to  send  to  the  overseer  a  copy  of  such  part  only  of  the  register  as 
relates  to  his  parish  ;  thus  treating  him  as  a  person  who  can  have  no  concern  with 
the  parts  of  the  register  relating  to  other  parishes. 

It  was  not  denied,  on  the  part  of  the  respondent,  that  the  notices  in  question  ought 
to  contain  an  assertion  of  the  right  to  object ;  but  it  was  contended,  that  that  right 
was  sufficiently  stated  in  the  words  "  on  the  list  of  voters  for  the  parish  of  ; " 

and  that  the  preceding  words  "A.  B.  of  [place  of  abode,],"  were  not  intended  as  a 
statement  of  the  name  and  addition  of  the  objector  as  inserted  in  the  list,  but  of  his 
name  and  addition  at  the  time  of  signing  the  notice.  It  is  material,  on  this  part  of 
the  discussion,  to  observe,  that  the  immediate  subject  of  inquiry  is,  what  is  the  meaning 
of  a  notice  filled  up  according  to  the  form  ;  for,  it  is  such  [240]  notice,  and  not  the 
form  itself,  that  is  sent  to  the  party  objected  to.  The  want  of  adverting  to  this  has, 
I  think,  produced  some  confusion.  The  form  of  notice  has  the  words  "  place  of  abode  " 
in  italics,  within  parentheses,  between  the  words  "  A.  B.  of  "  and  the  words  "  on  the 
list  of  voters  ;  "  but  these  parentheses  are  not  to  be  retained  in  the  notice  when  drawn, 
but  are  only  meant  to  shew  that  the  words  within  them  are  not  to  be  the  very  words 
in  the  notice,  but  are  only  a  direction  as  to  what  those  words  shall  be.  This  is 
manifest  from  the  word  "  of  "  in  the  form  not  being  within  the  parentheses  ;  so  that 
a  notice  drawn  according  to  the  form,  would,  to  take  an  example,  for  the  sake  of 
clearness,  run  thus  :  "John  Smith,  of  Broad  Street,  on  the  list  of  voters  for  the  parish 
of  St.  Mary,"  without  any  parentheses.  And  the  question  is,  how  a  notice  in  these 
words  should  be  understood.  It  is  a  mistake  to  treat  it  as  if  the  parentheses  were 
retained. 

It  is  to  be  observed,  that  the. right  to  object  does  not,  since  the  act  of  Victoria, 
depend  on  the  right  to  vote,  or  the  right  to  be  on  a  list ;  for,  a  person  may  have  a 
right  to  vote,  or  to  be  on  a  list,  and  yet  have  no  right  to  object,  if,  in  fact,  his  name 
is  not  inserted  in  a  list ;  or  he  may  have  no  right  to  vote,  or  to  be  on  a  list,  and  yet 
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may  have  a  right  to  object,  in  respect  of  being  in  fact  on  a  list.  The  right  to  object, 
therefore,  being  entirely  dependent  on  some  one  entry  in  a  list  of  voters,  whether 
the  name  and  place  of  abode  be  correctly  stated  in  such  entry  or  not,  it  seems  to  me 
that  this  construction  of  the  forms  is  more  conformable  to  the  general  rules  of  law, 
and  to  the  intention  of  the  act  of  Victoria,  which  requires  the  notices  to  point  out, 
distinctly,  which  of  all  the  entries  in  the  list  is  that  which  is  relied  on  as  the  founda- 
tion of  the  right  to  object ;  thus,  not  merely  claiming  the  right,  or  making  a  general 
assertion,  from  which  it  might  be  inferred,  but  (in  conformity  with  the  [241]  rule 
which  prevails  with  respect  to  the  exercise  of  powers  or  authorities  by  writing),  shew- 
ing, in  particular,  the  fact  on  which  the  right  depends,  and  enabling  the  voter  to 
ascertain,  by  a  simple  inspection  of  the  list  referred  to,  whether  the  right  to  object 
which  is  relied  on  does  really  exist.  A  minute  consideration  of  the  terms  of  a  notice 
drawn  according  to  the  form  confirms  this  construction;  the  natural  and  obvious 
meaning  of  the  words  "on  the  list  of  voters  for  the  parish  of  St.  Mary,"  following  the 
words  "John  Smith,  of  Broad  Street"  (to  use  the  same  example  as  before),  is,  that 
"John  Smith  "  and  "Broad  Street"  are  mentioned  in  the  list  as  the  name  and  place 
of  abode  of  a  voter,  and  not  that  the  objector  is  a  person  whose  present  name  and 
place  of  abode  are  "John  Smith  of  Broad  Street,"  but  whose  name  and  place  of  abode 
on  the  list  may  be  the  same  or  different.  It  can  hardly  be  denied,  that,  in  the  absence 
of  parentheses,  the  words  "  on  the  register  of  voters  for  the  parish  of  St.  Mary,"  are 
left  to  operate,  in  like  manner,  on  the  whole  clause  which  precedes  them — "John 
Smith,  of  Broad  Street,"  or  they  operate  on  no  part  of  it ;  for,  it  seems  very  difficult 
to  contend  that  they  operate  differently  on  the  words  "  John  Smith,"  and  on  the 
intervening  words  of  "Broad  Street,"  so  as  to  mean  that  the  name  of  the  voter  on  the 
list  was  "John  Smith,"  but  not  to  mean  that  the  place  of  abode  on  the  list  was 
"Broad  Street  ;"  and,  accordingly,  it  was  argued  for  the  respondent,  that  the  words 
"on  the  list,"  &c  did  not  import  that  either  the  name  "John  Smith,"  or  the  place  of 
abode  "Broad  Street,"  was  mentioned  on  the  list;  and  that  is,  certainly,  a  more 
reasonable  construction  than  that  which  treats  the  words  "  on  the  list,"  &c.  as  operat- 
ing on  the  words  "John  Smith,"  and  as  having  no  operation  on  the  intervening  winds 
"  of  Broad  Street ;"  which  construction  seems  to  rest  on  a  tacit  but  erroneous  applica- 
tion of  the  parentheses,  which  are  found  in  the  form,  [242]  to  the  words  of  the  actual 
notice,  in  which  it  is  not  found.  That  the  notice  is  to  be  understood,  not  merely  as 
affirming  that  the  objector  is  on  the  list  of  voters,  and  therefore  has  a  right  to  object, 
but  as  referring  to  a  particular  entry,  is  further  confirmed  by  the  forms  requiring  the 
notices  to  specify  the  particular  list  on  which  the  objector  is  to  be  found.  If  it  were 
intended  as  a  mere  assertion  of  a  right  to  object,  it  would  be  sufficient  to  state  that 
the  objector  was  on  a  list  [of  voters  for  the  borough,  and,  in  the  corresponding  case  in 
counties,  that  the  objector  was  on  the  register,  without  saying,  as  is  required  by 
schedule  (A.),  No.  5,  for  what  parish.  As  the  particular  list  is  referred  to,  it  is  natural 
that  the  particular  entry  itself  should  also  be  referred  to,  each  reference  being  in 
furtherance  of  the  same  object. 

It  was  contended  for  the  respondent,  that,  by  the  construction  contended  for  by 
the  appellant,  a  voter  who  might  wish  to  communicate  with  the  objector,  might  be 
prevented  doing  so,  in  the  case  of  an  objector  whose  present  place  of  abode  was 
different  from  that  on  the  list  referred  to,  whether  this  difference  arose  from  error  or 
from  change.     But  it  is  doubtful  whether  the  act  contemplated  any  such  communica- 

li it    does  not   authorise  or  require  it;  it  imposes  no  duty  to  make,  nor  confers 

an\'  right  on  the  maker  of,  any  such  communication.  But,  if  it  did  contemplate  such 
communications,  such  communications  must  probably  !»•  very  rare.  The  eases  of 
error  and  change  area  very  small  portion  of  tin'  whole  number  of  cases:  and  such 

errors  or  changes  as  would  prevent  the  objector  being  reached  by  a  letter  directed  to 
him,  at  his  abode,  as  mentioned  in  the  list,  must   be  a  very  small  portion    of   the  whole 

Dumber  of  cases  of  error  and  change ;  and  it  may  be  observed  that,  in  the  ease  now 
in  judgment,  no  such  inconvenience  did  arise.     The  legislature,  in  the  much  more 

important  case  of   the  service  of  a  notice   of  olr[243]jcetion      the  giving  of  which   is 

essential  to  die  objector's  right,  and  the  receipt  ot  it  to  the  voter's  defence  has 
considered  that  it  is  sufficient  to  send  the  notice  to  the  abode  mentioned  in  the  list. 
Indeed,  the  general  scope  of  the  act  ,,t   Victoria  seems  to  be,  that,  for  all  purposes 

COn led    with    registration,  the   descriptio the    list,  both    liv  name   and    place   oi 

abode,  shall  !«•  taken  to  be  the  t  me  description  ;  and  the  effect  ol  this  provision  would 
C.  P.  xin. — 30* 
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probably  be,  that  every  voter  who  took  an  interest  in  elections  would  take  care  that 
notices,  &c.  directed  to  him  at  his  abode  on  the  list  should  be  forwarded  to  him.  But, 
even  supposing  that  it  were  the  object  of  the  act  to  enable  the  party  objected  to  to 
communicate  with  the  objector,  the  distinct  statement  of  the  right  on  which  the 
objector  relied  is  a  much  more  important  and  principal  one.  If  the  first-mentioned  of 
these  purposes  be  one  which  the  notice  was  intended  to  effect,  it  may  be,  that,  in  cases 
of  error  and  change  of  abode,  the  notice  should  specify  the  accurate  or  present  descrip- 
tion of  the  voter  and  his  abode,  as  well  as  that  on  the  list  of  voters  ;  but  it  does  not 
follow  that  he  may  omit  all  mention  of  his  abode  as  stated  in  the  list. 

An  argument  was  drawn  from  the  form  Xo.  5  in  schedule  (A.),  where,  in  the 
beginning  of  the  notice,  the  form  was  :  "  to  Mr.  of  [here  insert  the 

name  and  place  of  abodi  of  tin  'person  objected  to,  as  described  in  the  list] :"  and  at  the  end 
the  form  is — "  (Signed)  A.  B.  of  [place  of  abode]  on  the  register  of  voters  for  the  parish 
of  ;  "  in  the  same  words  as  in  the  forms  in  question,  only  putting  "  register  " 

for  "list  of  voters."  Here,  it  is  said,  the  insertion  of  the  words  "as  described  in  the 
list,"  in  the  first  part  of  the  notice,  and  the  omissiou  of  the  words  "  on  the  register,"  in 
connection  with  the  words  "  place  of  abode,"  within  the  parentheses,  in  the  last  part, 
shew  that  the  place  of  abode  in  the  last  part  is  not  to  be  that  on  the  register.  But 
the  insertion  and  omission  of  these  words  may  be  otherwise  [244]  accounted  for.  In 
the  first  part  the  place  of  abode  is  mentioned  in  the  address  of  the  notice,  "  To  Mr. 
of  ;  "  and  there  are  no  such  words  as  "  on  the  register  of  voters 

for  the  parish  of  ,"  which  occur  in  the  last  part  of  the  notice,  and  which,  as 

I  have  before  shewn,  refer  to  the  place  of  abode  as  that  mentioned  in  the  register. 
In  this  last  part  it  would  be  superfluous  to  put  within  the  parentheses,  "as  described 
on  the  register,"  because  "  on  the  register  of  voters  for  the  parish  of 
expresses  the  same  thing. 

With  regard  to  the  comparative  convenience  in  practice  of  the  two  constructions, 
there  seems  no  doubt  that  that  of  the  appellant  is  to  be  preferred.  It  enables  the 
party  objected  to,  and  the  revising  barrister,  easily  to  ascertain  by  inspection  of  the 
notice  and  list,  without  any  extrinsic  evidence,  whether  the  notice  is  sufficient, 
inasmuch  as,  on  this  construction,  where  the  place  of  abode  in  the  notice  is  the  same 
as  on  the  register,  no  question  of  law  or  fact  can  be  made  as  to  its  validity  ;  whereas, 
if  the  respondent's  construction  is  to  prevail,  many  questions  of  law  may  probably 
arise  as  to  what  is  a  sufficient  description  in  the  notice  of  the  place  of  abode — whether 
the  county,  parish,  or  post  town  is  to  be  mentioned  ;  and  these  will  be  the  more 
numerous  and  doubtful,  from  the  uncertainty  of  what  the  object  was  for  which  the 
insertion  of  the  present  place  of  abode  was  required  by  the  act ;  and  in  all  cases  it 
must  be  a  matter  of  evidence,  and  may  be  one  of  controversy,  before  the  revising 
barrister,  whether  the  place  of  abode  be  in  fact  truly  stated  in  the  notice.  It  was 
also  suggested  that  the  identification  of  the  voter  by  his  place  of  abode  on  the  list 
would  be  unnecessary  in  a  notice  of  objection,  except  in  the  case  of  two  voters  of  the 
same  name  being  on  the  list :  but  this  is  no  answer  to  the  argument  arising  from  the 
convenience  of  the  rule  requiring  identification  by  Christian  name,  surname,  and  place 
of  abode  ;  all  three  may  be  necessary  in  some  [245]  cases,  and  they  are  required  in 
all,  for  the  sake  of  uniformity,  simplicity,  and  convenience. 

I  think,  for  these  reasons,  that  a  due  consideration  of  the  principles  of  law  which 
are  applicable  to  the  case,  of  the  general  intent  of  the  registration  act,  and  of  the 
true  meaning  of  those  particular  provisions  which  relate  to  notices,  leads  to  the  con- 
clusion that  the  appellant's  construction  of  the  notices  is  the  true  one,  and  that  it 
avoids  great  practical  inconvenience  which  would  arise  from  adopting  that  of  the 
respondent ;  and,  consequently,  that  the  decision  of  the  revising  barrister  ought  to  be 
reversed. 

Erle,  J.  I  concur  in  the  judgment  and  the  reasons  assigned  by  the  Lord  Chief 
Justice.  The  appellant's  contention  that  the  words  "on  the  list  of  voters,"  &c.  apply 
to  the  place  of  abode,  and  that  the  form  in  question  is  to  be  construed  to  mean  "  A.  B., 
described  on  the  list  of  voters,  &c.  to  be  of  the  place  of  abode,"  appears  to  me  to  be 
open  to  several  objections.  First,  that  the  words  must  be  altered  before  they  express 
this  meaning,  whereas  they  are  capable  of  a  sensible  application  without  any  altera- 
tion. Secondly,  when  so  altered,  they  contain  an  immaterial  statement,  whereas,  if 
applied  to  the  person,  they  are  material  to  shew  his  qualification.  Thirdly,  it  gives 
different  meanings  to  the  same   words  in   two  acts  in  pari  materia — making  them 
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denote  the  true  place  of  abode  in  the  first,  and  the  described  place  of  abode  in  the 
last.  Fourthly,  if  the  described  place  of  abode  had  been  intended,  those  words  would 
have  been  used,  for  they  are  used  on  several  occasions  in  both  statutes,  where  the 
writer  of  a  notice  is  referred  to  the  list  for  the  place  of  abode  of  another  person  whom 
he  may  not  know  otherwise  than  from  the  list  ;  but  the  words  in  question  in  other 
instances  denote  the  true  place  of  abode  of  the  writer,  which  he  is  presumed  by  the 

legislature  to  lie  able  to  give  with-[246]  out  difficulty.     I  cannot  discover  any  g I 

effect  from  requiring  the  place  of  abode  as  described  in  the  list,  instead  of  the  true 
place.  If  communication  is  contemplated,  the  true  place  is  best.  If  the  name  occurs 
only  once,  the  identity  is  clear,  without  referring  to  place.  If  the  name  occurs  twice, 
the  objector  is  identified  at  the  revision,  which  is  as  early  as  can  be  useful,  if  no  com- 
munication is  intended.  If  pretended  objectors  are  to  be  guarded  against,  there 
would  be  no  security  from  requiring  the  place  to  lie  transcribed. 
1  decision  affirmed. 


Easter  Term. 


Borough  of  New  Sarum. 

James  Henry  Wills,  Appellant,  Charles  Adey,  Respondent.     April  22,  L846. 

[S.  C.  1  Lutw.  Keg.  Cas.  481  ;  Barr.  &  Arn.  782;  15  L.  J.  C.  P.  205.] 

C.  A.,  on  the  list  of  voters  for  the  parish  of  Fisherton  Anger,  was  described  in  the 
list  as  residing  in  "Fisherton  Street;"  in  a  notice  of  objection  he  described  him- 
self as  "  C.  A.,  of  the  parish  of  Fisherton  Anger,  on  the  list  of  voters  for  the  said 
parish  of  Fisherton  Anger:"  there  was  no  other  person  of  that  name  upon  the  list 
of  voters  for  Fisherton  Anger : — Held,  that  the  notice  was  sufficient. 

The  parliamentary  borough  of  New  Sarum  comprises  the  following  parishes  or 
places,  viz.  the  liberty  of  the  Close,  the  several  parishes  of  St.  Thomas,  St.  Edmund, 
and  St.  Martin,  part  of  the  parish  of  Fisherton  Anger,  and  part  of  the  parish  of 
Milford. 

Charles  Adey  duly  objected  to  the  name  of  James  Henry  Wills  being  retained  on 
the  list  of  voters  for  the  said  borough. 

The  appellant's  name  appeared  on  the  list  of  voters  for  the  parish  of  St.  Edmund 
in  the  said  borough,  in  respect  of  a  house  in  Castle  Street  in  the  said  parish  ;  [247] 
and  the  respondent  had  served  the  appellant  with  a  notice  of  objection,  of  which  the 
following  is  a  copy  : — 

"To  Mr.  James  Henry  Wills,  of  Castle  Street,  in  the  parish  of  St.  Edmund,  in 
the  borough  of  Xew  Sarum,  in  the  county  of  Wilts. 

"  I  hereby  give  you  notice  that  1  object  to  your  name  being  retained  in  the  list  of 
persons  entitled  to  vote  in  the  election  of  members  for  the  borough  of  New  Sarum, 
in  the  county  of  Wilts.     Dated,  ifec." 

(Signed)        "Charles  Adey,  of  the  parish  of  Fisherton 

Anger,  ill  the  said  borough  ;  on  the  list  of 
voters  for  the  parish  of  Fisherton  Anger." 

The  respondent's  name  appeared  on  the  list  of  persons  entitled  to  vote  in  the 
election  of  members  for  the  said  borough,  in  respect  of  property  occupied  within  the 
parish  of  Fisherton  Anger,  as  follows: — 


Christian  name  and 

^iii  name  of  eaob 

Voter. 

Place  "I  Abode. 

Nature  nl 
Qualification. 

St  I  BOt  .   1 "1   Ot  In'!    1  1  k ■ 

place  in  bbia  pai  lab,  where 
the  property  i^  situate. 

Fiahei  ton  Si  reet, 

t  lharles  Adey. 

Fisherton 

Street. 

Bouse  and 
garden. 

It  appeared  that  the  parish  of  fisherton  Anger  contained  the  several  streets  or 
places  known  by  the  following  names;     Fisherton  Street     Wilton   Road     Devi  e 
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Road — Church  Street — Bowling-Green  Lane — Back  Lane.  There  was  no  other  person 
of  the  name  of  Charles  Adey  upon  the  list  of  voters  for  Fisherton  Anger. 

It  was  objected,  on  behalf  of  the  appellant,  that  the  description  of  the  respondent's 
place  of  abode,  as  it  appeared  on  the  notice  of  objection,  was  not  sufficient  to  sustain 
a  notice  of  objection  against  a  voter  on  the  list,  for  the  purpose  of  expunging  his 
name  from  the  register;  for,  that  he  should  have  described  his  place  of  abode  to  be 
"Fisherton  Street,"  as  described  in  the  list,  and  not  of  the  parish  of  "Fisherton 
Anger  "  alone. 

[248]  The  revising  barrister,  however,  held  the  notice  to  lie  sufficient  ;  and  the 
name  of  the  appellant  was  erased  from  the  list,  upon  his  in  it  appearing  to  support  his 
qualification. 

The  question  for  the  opinion  of  the  court  is,  whether  the  respondent's  statement 
in  the  notice  of  objection,  of  his  place  of  abode,  is,  under  the  circumstances  mentioned, 
sufficient  in  law  to  sustain  the  said  notice  against  the  appellant.  If  the  court  shall  be 
of  opinion  that  the  description  given  by  the  respondent  in  the  said  notice  of  objection, 
of  his  place  of  abode,  is  not  sufficient  in  law  to  sustain  the  notice  of  objection  against 
the  appellant,  the  name  of  the  appellant  is  to  be  inserted  on  the  list  of  voters  for  the 
said  borough. 

The  validity  of  the  notices  of  objection  to  twelve  other  persons  whose  names  were 
expunged  from  the  same  list,  depended  upon  the  same  point,  their  cases  were  con- 
solidated with  the  principal  case. 

The  case  was  argued  in  Hilary  term  last  (a)  by  Kinglake,  Serjt.,  for  the  appellant, 
and  Arnold  for  the  respondent 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  said  that  the  majority  of  the  court  were  of  opinion  that  there 
was  no  distinction  between  this  case  and  that  of  Knowles,  App.,  Brooking,  Besp.  (ante, 
p.  22(1),  and  that  consequently  the  decision  of  the  revising  barrister  must  be  affirmed. 
His  lordship  added  that  Maule,  J.,  wished  him  to  say  that  he  still  adhered  to  the 
opinion  he  gave  in  that  ease. 

Decision  affirmed. 


End  of  Registration  Cases. 


[249]  Casks  Argued  and  Determined  in  the  Court  of  Common  Pleas,  and 
t  pon  Writs  of  Errok  from  that  Court  to  the  Exchequer  Chamber,  in 
Michaelmas  Term,  in  the  Ninth  Year  of  the  Reign  of  Victoria. 

The  judges  who  usually  sat  in  banco  in  this  term,  were,  Tindal,  C  J.,  Coltman,  J., 
Maule,  J.,  Erie,  J. 

Ilderton   v.  Sill.     Nov.  5,  1845. 

Qusere,  whether  a  judgment  in  debt  by  default,  signed  without  notice  of  taxation,  is 
irregular. — But  a  judgment  so  signed  was  set  aside  without  costs,  upon  an  affidavit 
of  merits. 

The  plaintiff  declared,  in  debt,  against  the  defendant  as  the  acceptor  of  a  bill  of 
exchange  for  1001.,  payable  to  the  plaintiff  or  his  order,  and  also  for  money  lent  by 
him  to  the  defendant,  for  money  had  and  received  by  the  defendant  to  the  use  of 
the  plaintiff,  and  for  money  found  due  from  the  defendant  to  the  plaintiff  upon  an 
account  stated. 

The  defendant  in  due  time  pleaded,  to  the  first  count,  that  the  bill  was  accepted 
for  the  accommodation  of  the  plaintiff,  and  without  value  or  consideration  ;  and,  to 
the  other  counts,  never  indebted. 

[250]  The  pleas  not  being  signed  by  a  Serjeant,  the  plaintiff  signed  judgment, 
taxed  his  costs,  and  caused  the  defendant  to  be  arrested  upon  a  ca.  sa.,  under  which 
he  was  detained  in  custody  until  he  deposited  with  the  plaintiff's  attorney  a  cheque 
for  the  amount  of  debt  and  costs. 

Upon  an  affidavit  setting  forth  the  above  facts,  and  also  stating  that  no  notice 
of  taxation  had  been  given, 

(it)  Before  Tindal,  C.  J.,  and  Maule,  Cress  well,  and  Erie,  J  J. 
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Shoe,  Serjt.,  in  Trinity  term  last,  obtained  a  rule  nisi  to  set  aside  all  the  pro 
ceedings  for  irregularity.  The  defendant  swore  to  merits,  and  that  the  plea  pleaded 
to  the  first  count  was  true  in  substance  and  in  fact.  Improper  conduct  was  also 
imputed  to  the  plaintiff's  attorney,  in  the  service  of  the  writ.  The  learned  Serjeant 
referred  to  Peiry  v.  Turner  (2  C.  &  J.  89,  2  Tyrwh.  128,  1  Dowl.  P.  C.  300,  Price, 
P.  C.  Kll),  and  Lloyd  v.  Kent  (5  Dowl.  P.  C.  125). 

Chaimell,  Serjt.,  now  shewed  cause.  The  pleas  not  having  the  signature  of  a 
Serjeant,  the  judgment  was  perfectly  regular:  and  the  cases  of  Perry  v.  Twrner  ami 
Lloyd  v.  Kent  are  distinct  authorities  to  shew  that  the  omission  of  a  notice  of  taxation, 
is  not  such  an  irregularity  as  will  induce  the  court  to  set  aside  the  judgment  and 
subsequent  proceedings,  except  upon  the  terms  of  payment  of  costs  by  the  defendant, 
and  the  judgment  standing  as  a  security. 

Shee,  Serjt.,  in  support  of  the  rule.  The  interlocutory  judgment  (c)  was  no  doubt 
regularly  signed  :  but  a  judgment  is  only  complete  on  the  taxation  of  costs;  of  which, 
by  the  rule  of  court,  the  defendant  is  entitled  to  one  [251]  day's  notice  (a)1.  Perry 
v.  Twner,  if  any  thing,  is  an  authority  in  favour  of  the  defendant.  Bayley,  B.,  in 
delivering  the  judgment,  there  says:  "I  have  cautiously  avoided  the  doubt  raised, 
whether  neglect  to  give  due  notice  of  taxation  would  entitle  the  defendant's  attorney 
to  consider  signing  judgment  irregular.  The  court  certainly  has  ordered  that  a  certain 
notice  of  taxation  shall  be  given  ;  but,  what  is  to  be  the  consequence  "  (Q.  d.  "Of  an 
omission  to  give  such  notice  ")  "  as  between  the  parties,  is  not  distinctly  stated.  Very 
probably  they  would  set  aside  a  judgment  for  irregularity,  but  certainly  they  would 
exercise  a  discretion,  upon  such  an  application,  under  the  circumstances  of  each 
particular  case."  Butler  v.  Bulkeley  (1  Bingh.  233,  8  J.  B.  Moore,  104)  and  Godson  v. 
Lloyd  (1  Gale,  244)  are  authorities  to  shew  that  a  judgment  is  not  complete  and  final 
until  the  costs  have  been  taxed,  ami  their  amount  inserted  in  the  allocatur (e). 

TlNDAL,  C.  J.  It  appears  to  me  that  in  this  case  both  parties  have  been  in  the 
wrong.  In  the  first  place,  the  defendant  was  guilty  of  a  default  in  delivering  pleas 
not  having  the  signature  of  a  Serjeant.  The  plaintiff  afterwards  took  a  very  wrong 
and  improper  course  in  proceeding  to  tax  the  costs  without  notice,  and  arresting  the 
defendant,  and  thereby  putting  him  to  additional  and  grievous  and  expense  and 
inconvenience.  Without  deciding  whether  or  not  the  judgment  and  [252]  execution 
are  irregular  on  account  of  the  absence  of  such  notice,  I  think  we  shall  be  exercising 
a  proper  discretion  in  making  this  rule  absolute  without  costs. 

COLTMAN,  J.  Upon  the  cases,  I  should  think  the  taxation  of  costs  without  notice, 
an  irregularity.  But  it  is  not  necessary  to  decide  that  question  on  the  present  occasion. 
I  quite  agree  in  the  course  suggested  by  the  Lord  Chief  Justice. 

ERIE,  •  !.,  concurred  («)2. 

Pule  absolute,  without  costs, — the  defendant  to  plead  within  a  week. 

Channell,  Serjt.,  submitted  that  the  defendant  should  be  confined  to  the  pleas 
which  had  been  delivered,  and  that  he  should  undertake  to  bring  no  action. 

Shee,  Serjt.,  insisted  that,  under  the  circumstances,  the  defendant  ought  not  to  be 
put  to  any  such  terms. 

TlNDAL,  0.  J.  I  think  the  defendant  should  deliver  the  same  pleas.  Of  course, 
no  action  must  be  brought:  the  exemption  from  costs  may  be  treated  as  a  set  oil' 
against  the  imaginary  damages. 

Erle,  .1.  The  court  dealing  with  the  whole  case  as  matter  of  equitable  discretion, 
it  would  be  manifestly  unjust  to  allow  the  defendant  to  bring  an  action. 

(')  The  judgment  being  in  debt,  it  was  not  what  is  usually  called  an  interlocutory 
judgment  ;  but  it  would  substantially  be  so,  if  a  further  step  were  necessary  to  make 
the  judgment  complete. 

(o)'  Keg.  Gen.  Trinity  term,  1  W.  4,  r.  12,  which  provides,  "that,  before  taxation 
of  costs,  one  day's  notice  shall  be  given  to  the  opposite  party."  And  see  Reg.  Gen. 
Hilary  term,  4  \V.  I,  r.  17,  which  directs  that  "notice  of  taxing  costs  shall  not  be 
necessary  in  any  case  where  the  defendant  has  not  appeared  in  person,  or  by  his 
attorney  or  guardian,  notwithstanding  the  general  rule  of  Trinity  term,  I  \V.  I,  r.  12." 
Here  the  defendant  had  appeared. 

(e)  See  Salter  v.  Slade,  3  X.  &  M.  717,  721,  S.  ('.,  not  s.  I'.,  I  Ad.  &  E,  608; 
Colbron  v.  //„//,  :,  Dowl.  I>.  ('.  534  ;  Walter  v.  De  Richemont,  6  «,».  I'..  54  I. 

(<t):  Manic  J.,  was  absent , 
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As  to  the  pleas,  if  the  defendant  wishes  for  an  additional  plea,  or  for  the  amendment 
of  a  plea,  he  may  apply  to  a  judge  at  chambers. 
Kale  accordingly. 

[253]     Wimshurst  v.  Deet.ey  and  Others.     Nov.  5,  1845. 

B.  engaged  to  supply  an  engine  and  boilers  for  a  steam  vessel  of  A.,  "in  conformity 
to  the  drawings  and  specification  furnished  by  C.  ;  the  engine  to  be  got  up  under 
the  superintendence  of  C,  and,  when  approved  by  him  at  the  works,  to  be  delivered 
by  E.  into  the  East  India  Docks,  when  B.'s  liability  ceases.'" — One  of  the  terms  con- 
tained in  the  specification  was,  that  the  engine,  Are.  should  be  completed  within  two 
months  : — Held,  that  time  was  of  the  essence  of  the  contract,  and  that  B.  was  liable 
to  an  action  at  the  suit  of  A.  for  not  delivering  the  engine  and  boilers  within  the 
two  months. 

■"  Assumpsit.  The  declaration  stated  that,  on  the  16th  of  July,  1844,  it  was  agreed 
between  the  plaintiff' and  defendants,  that  the  defendants  should  supply  the  plaintiff, 
at  the  price  of  8501.,  with  a  certain  steam-engine  and  boilers,  including  friction- 
couplings,  for  a  certain  vessel  called  the  "Novelty,"  according  to  certain  drawings 
and  specification  in  that  behalf,  furnished  by  one  Peter  Borne,  and  on  the  terms  and 
conditions  (amongst  others),  that  the  defendants  should  finish  the  said  engine  and 
boilers,  in  a  substantial  and  workmanlike  manner,  to  the  entire  satisfaction  of  Borne, 
and  agreeably  to  the  tenor  of  the  said  specification  and  drawings,  notwithstanding 
that  every  item  might  not  be  mentioned  therein  ;  that  the  defendants  should  deliver 
the  said  engine  and  boilers  on  board  the  said  vessel,  in  the  East-India  Docks,  London, 
within  two  months  from  the  time  of  the  making  of  the  said  agreement;  that  one  half 
of  the  payment  for  the  said  engine  and  boilers  should  lie  made  by  the  plaintiff  to  the 
defendants  in  cash  after  the  said  engine  and  boilers  should  be  delivered  on  board  the 
said  vessel,  and  the  other  half  by  an  approved  bill  at  four  months,  after  the  said  engine 
and  boilers  should  be  fitted  on  board  ;  that  the  engine  should  be  got  up  under  the 
superintendence  of  Borrie,  and,  when  approved  by  him,  should  be  delivered  by  the 
defendants  into  the  East  India  Docks,  when  the  responsibility  of  the  defendants  should 
cease  ;  that  the  defendants  should  provide  three  men  for  a  fortnight,  for  the  [254] 
purpose  of  fixing  the  engine  and  boilers,  and,  should  this  time  be  exceeded,  the  same 
should  lie  paid  for ;  that,  should  the  boilers  exceed  the  weight  calculated  by  Borrie, 
the  extra-weight  should  be  paid  for  at  the  rate  stated  in  the  quantities  ;  and  that  if, 
for  the  purpose  of  accelerating  the  completion  of  the  engine,  it  should  be  found 
necessary  for  the  men  to  work  over-time,  the  usual  charge,  of  one  quarter  time,  should 
be  allowed  and  paid  for :  Mutual  promises  :  Averment,  that,  although  the  said  period 
of  two  months,  so  appointed  as  aforesaid  for  the  delivery  of  the  said  engine  and  boilers 
according  to  the  terms  of  the  agreement,  had  elapsed  long  before  the  commencement 
of  the  suit;  and  although  Borrie  was  ready  to  superintend,  and  did  superintend,  the 
getting  up  of  the  said  engine,  at  all  reasonable  and  proper  times  in  that  behalf  from 
the  time  of  the  making  of  the  said  agreement  until  and  at  and  after  the  time  so 
appointed  for  the  delivery  of  the  said  engine  and  boilers  as  aforesaid,  and  was  ready 
to  give  his  approval  of  the  same  when  finished  to  his  satisfaction,  according  to  the 
terms  of  the  said  agreement  ;  and  although  the  said  vessel  was  in  the  said  East-India 
Docks,  London,  ready  to  receive  the  said  engine  and  boilers  on  board,  according  to  the 
terms  of  the  said  agreement,  from  the  time  of  the  making  of  the  said  agreement  until 
and  at  and  after  the  time  so  appointed  for  the  delivery  of  the  said  engine  and  boilers 
as  aforesaid  ;  and  although  the  plaintiff  was,  during  all  the  time  last  aforesaid,  ready 
and  willing  to  receive  the  said  engine  and  boilers  on  board,  the  said  vessel,  and  to  pay 
for  the  same  according  to  the  terms  of  the  said  agreement  anil  had  always  theretofore 
performed  and  fulfilled  all  things  in  the  said  agreement  on  his  part  to  be  performed 
and  fulfilled — of  all  which  premises  the  defendants  then  had  notice  :  yet  the  defen- 
dants did  not  deliver  the  engine  and  boilers  into  the  East-India  Docks,  London,  or  on 
board  of  the  said  vessel,  [255]  so  being  in  the  said  docks  as  aforesaid,  within  the 
period  so  appointed  in  that  behalf  as  aforesaid,  according  to  the  terms  of  the  said 
agreement,  but  therein  wholly  failed  and  made  default,  and  the  said  engine  and  boilers 
were  not  in  fact  delivered  by  the  defendants  on  board  the  said  vessel  until  after  the 
expiration  of  a  long  time,  to  wit,  six  months,  from  the  determination  of  the  period  so 
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appointed  for  the  delivery  of  the  said  engine  and  boilers  according  to  the  terms  of  the 
said  agreement  as  aforesaid  ;  whereby,  and  by  reason  of  the  said  engine  and  boilers 
not  being  delivered  on  hoard  of  the  said  vessel  according  to  the  terms  of  the  said 
agreement,  the  plaintiff'  had  been  prevented,  during  all  the  period  last  aforesaid,  from 
making  use  of  the  said  vessel,  as  he  otherwise  might  and  would  have  done,  and  had 
thereby  lost  and  been  deprived  of  divers  great  gains,  profits,  and  advantages  to  the 
amount  of  30001.,  which  he  otherwise  might  and  would  have  made  from  the  use  of  the 
said  vessel,  if  the  said  engine  and  boilers  had  been  delivered  by  the  defendants  accord- 
ing to  the  terms  of  the  said  agreement  ;  and  the  plaintiff  also,  by  reason  of  the  pre- 
mises, had  been  put  to,  and  had  necessarily  incurred,  divers  charges  and  expenses, 
to  the  amount  of  2001.,  in  and  about  getting  the  said  vessel  fitted  with  the  said 
engine  and  boilers,  and  ready  for  use,  and  also  divers  other  charges  and  expenses, 
to  the  amount  of  3001.,  in  and  about  insuring,  keeping,  and  taking  care  of  the  said 
vessel  during  all  the  period  last  aforesaid,  and  of  which  last-mentioned  charges  and 
expenses  he  the  plaintiff  had,  by  reason  of  the  premises,  wholly  lost  the  benefit  and 
advantage,  iv-c. 

The  defendants  pleaded  non  assumpsit,  and  four  other  pleas. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  in  London  after  last  Trinity 
term.  It  appeared  that,  in  July,  1844,  the  defendants  had  been  applied  to  by  the  [256] 
plaintiff  to  make  for  him  an  engine  and  boilers  for  his  vessel  called  the  "  Novelty," 
the  engine  to  be  constructed  upon  a  new  principle  patented  by  Borrie,  and  to  be  marie 
according  to  certain  drawings  and  to  a  specification  produced  by  Borrie.  The  specifica- 
tion contained  a  condition  that  the  engine,  boilers,  &c,  should  be  completed  and 
delivered  within  two  months. 

On  the  15th  of  July,  the  defendants  addressed  and  sent  the  following  letter  to 
the  plaintiff: — 

"Sir, — We  shall  be  willing  to  supply  an  engine  and  boilers,  iucluding  friction- 
couplings,  in  conformity  to  the  drawings  and  specification  furnished  by  Mr.  Peter 
Borrie,  for  the  sum  of  8501.  This  engine  is  to  be  got  up  under  the  superintendence 
of  Mr.  Peter  Borrie,  and,  when  approved  by  him  at  the  works,  to  be  delivered  by  us 
into  the  East-India  Docks,  when  our  responsibility  ceases.  We  also  agree  to  provide 
three  men  for  a  fortnight,  for  the  purpose  of  fixing  the  engine  and  boilers  :  and,  should 
this  time  be  exceeded,  the  same  to  be  paid  for.  Should  the  boilers  exceed  the  weight 
calculated  by  Borrie,  the  extra-weight  to  be  paid  for  at  the  rate  stated  in  the  quantities. 
If,  for  the  purpose  of  accelerating  the  completion  of  this  engine,  it  be  found  necessary 
for  the  men  to  work  over-time,  the  usual  charge,  of  one  quarter,  time  to  be  allowed  and 
paid  for."  (Signed)        "For  The  Horseley  Iron  Company, 

"John  Deeley." 

To  this  letter  the  plaintiff  on  the  following  day  replied  : — 

"  Gentlemen, — I  beg  to  acknowledge  the  receipt  of  your  letter  of  this  day  ;  and  I 
also  beg  to  accept  your  offer  for  making  a  new  rovolving  engine  and  boilers,  as  stipu- 
lated in  that  letter."  (Signed)  "  H.  WlMSHUBST. 

[257]  On  the  part  of  the  defendants,  it  was  insisted  that  their  letter  of  the  15th 
of  July  excluded  that  part  of  the  speeilieat  ion  whieh  related  t.i  the  lime  of  perform- 
ance of  the  contract,  if  not  expressly,  at  least  by  necessary  implication,  inasmuch  as 
the  delivery  of  the  engine  and  boilers  was  made  dependent  upon  the  approval  of  Borrie, 
the  patentee;  and  that  the  contract  was,  aeeording  to  its  legal  ell'eet,  a  coiit  raet  to 
furnish  the  engine  and  boilers  within  a  reasonable  time. 

A  verdict  having  been  found  for  the  plaintiff,  subject  to  a  reference  to  ascertain 
the  amount  of  damages,  and  subject  also  to  a  motion  to  enter  a  nonsuit  or  a  Verdict 
for  the  defendants  on  the  first  issue, 

Ghannell,  Serjt.,  now  moved  accordingly.  lie  submitted  thai  the  defendants' 
letter  of  the  loth  of  .1  uly  was  a  partial  acceptance  only  of  the  contract  described  in 
the  specification,  excluding  time;  and  that  this  modification  of  the  contract  was 
expressly  assented  to  by  the  plaintiffs  reply  of  the  16th, 

Tindai,,  C.  J.  The  faii'  interpretation  of  the  contract— the  offer  on  tin'  one  side, 
and  the  acceptance  on  the  other — appeal's  to  me  to  be,  that  the  engine  and  boilers 
should  be  completed  and  delivered   within  two  months.      Time  might   be  a  most 
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important  consideration  on  the  plaintiffs  part  Without  the  machinery,  the  vessel 
wnulil  be  useless:  and  the  plaintiff  may  have  entered  into  engagements  from  which 
he  could  not  recede.  The  specification  containing  a  stipulation  that  the  engine,  »tc., 
should  be  completed  and  delivered  within  two  months,  when  the  defendants,  in  their 
letter  of  the  15th  of  July,  say,  "We  shall  be  willing  to  supply  an  engine  and  boilers, 
including  friction-couplings,  in  conformity  to  the  drawings  and  specification,"  I  think 
they  adopt  the  whole  of  the  specification  to  which  they  do  [258]  not  specifically  except. 
I,  therefore,  think  there  is  no  ground  for  the  present  motion. 

The  rest  of  the  court  concurred. 

Rule  refused. 

Campbell  v.  Webster.     Nov.  7,  1845. 

[S.  0.  15  L.  J.  C.  P.  4  ;  9  Jur.  992.] 

Held,  that  any  acknowledgment  by  the  drawer  of  a  bill,  of  his  liability  to  pay,  or  any 
promise  to  pay  the  amount,  though  conditional  as  to  the  mode  of  payment,  is 
evidence  to  be  left  to  the  jury,  of  due  notice  of  dishonour,  and,  in  the  case  of  a 
foreign  bill,  of  its  having  been  duly  protested. 

Assumpsit,  on  a  bill  of  exchange  for  1001.,  drawn,  on  the  1st  of  June,  1844,  by 
the  defendant,  at  Halifax,  in  Nova  Scotia,  upon  Capron  &  Co.,  London,  payable,  at 
thirty  days'  sight,  to  the  plaintiff'  or  his  order.  The  declaration  alleged  a  present- 
ment to  Capron  &  Co.  for  acceptance,  a  refusal  by  them,  and  a  protest  for  non- 
acceptance,  and  also  a  presentment  for  payment  at  the  end  of  the  thirty  days,  and  a 
protest  for  non-payment;  and  that  of  all  this  the  defendant  had  notice.  There  were 
also  the  common  money  counts. 

The  defendant  pleaded  to  the  first  count,  that  the  bill  was  not  duly  protested  for 
non-acceptance,  and  that  he  had  no  notice  of  the  protest  for  non-acceptance,  and,  to  the 
subsequent  counts,  he  pleaded  non  assumpsit. 

The  cause  was  tried  before  Mile,  .1..  at  the  second  sitting  at  Westminster  in 
Trinity  term  last.  In  support  of  the  affirmative  of  the  issue  upon  the  protest  for 
non-acceptance,  a  notary  was  called,  who  proved  that  he  received  the  bill  from 
Ransom  &  Co., — the  bankers  in  whose  hands  the  bill  had  been  placed  for  present- 
ment,— that  he  presented  it,  and  afterwards  noted  and  protested  it  for  non-acceptance. 
The  protest  was  not  produced  :  and,  upon  the  objection  being  taken,  and  allowed  by 
the  learned  judge,  a  paper  was  put  in,  purporting  to  be  a  protest,  drawn  up  since 
the  commencement  of  the  action.  [259]  This  the  learned  judge  rejected.  The 
following  letters  from  the  defendant  to  the  plaintiff  were  then  put  in  and  relied  on, 
either  as  a  waiver  of  a  protest,  or  as  evidence  that  a  protest  had  been  duly  made. 
The  first  letter  was  not  dated,  but  it  bore  a  post-mark  date  of  the  3rd  of  July,  1S44. 

"Sir,  —  I  have  accepted  the  bill  for  2001.,  and  also  the  one  for  1801.  There  was 
another  bill  for  1001.  presented,  about  which  there  was  some  history  attached, 
respecting  its  having  been  presented  in  place  of  another  which  has  been  cancelled. 
I  do  not  recollect  any  thing  about  that  bill  ;  and,  as  I  have  not  yet  received  the 
account  you  were  to  have  sent  me,  I  have  no  means  of  ascertaining  any  thing 
about  it.  I  have  deferred  paying  that  bill  until  such  time  as  I  should  hear  from 
you  about  it.  If  it  should  be  all  right,  draw  on  me  again  for  the  amount,  and  I 
will  pay  it  as  soon  as  I  know  something  of  it.  I  do  not  intend  to  return  to 
Halifax,  as  I  spend  too  much  money  there." 

(Signed)        "  Arthur  Webster." 

"August  30th,  1844. 

"Sir, — I  have  at  length  received  your  letter,  with  the  account  of  the  money 
transactions  between  us.  I  find  it  all  correct,  with  the  exception  that  you  have  not 
credited  me  with  a  bill  for  501.  sterling  I  drew  on  the  17th  of  October,  1842.  I 
consequently  have  not  given  instructions  to  my  agent  to  pay  the  bill  for  1001.  till 
that  matter  is  set  right,"  (Signed)         "Arthur  Webster." 

".Durham,  October  12th,  1844. 
"Sir, — I  cannot  conceive  how    you   can    say  in    your  last  letter  that   you  had 
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explained  to  me  about  the  501.  bill,  and  that  I  was  quite  satisfied  about  it.  I 
remember  that  there  was  an  impression  on  your  mind  that  I  had  had  that  money 
from  you  to  buy  a  horse,  or  something  :  but  the  impression  is  equally  strong  on  my 
mind  that  I  [260]  never  had  ;  and,  what's  more,  I  am  confident  I  never  had.  What 
could  I  have  wanted  it  for?  I  never  bought  a  horse  from  an  artillery  officer  in  my 
life  ;  and  the  first  horse  I  bought  in  Halifax,  was  on  the  l!)th  of  November.  I  then, 
as  you  know,  did  not  pay  Mayce  for  it  for  a  year.  As  I  said  to  you  before,  if  you 
will  send  home  a  cheque  for  501.  sterling  to  England,  I  will  cause  the  1001.  bill  to  be 
paid  immediately,  and  we  shall  then  be  square." 

(Signed)        "  Arthur  Wep.ster." 

On  the  part  of  the  defendant,  it  was  insisted  that  these  letters  were  not  evidence 
of  actual  protest,  nor  did  they  dispense  with  proof  of  actual  protest,  inasmuch  as  they 
contained  mere  conditional  promises  to  pay  the  bill ;  and  that,  if  intended  to  lie  relied 
on  as  evidence  of  a  waiver  of  protest,  such  waiver  should  have  been  alleged  in  the 
declaration. 

The  learned  judge  told  the  jury  that  the  letters  were  evidence  whence  they  were 
at  liberty  to  infer  that  the  bill  had  been  duly  protested,  and  that  the  defendant  had 
due  notice  of  such  protest.  The  jury  thereupon  returned  a  verdict  for  the  plaintiff  for 
the  amount  of  the  bill  and  interest. 

Dowling,  Serjt.,  in  Trinity  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection.     He  cited  Burgh  v.  Legge  (5  M.  &  W.  418). 

Byles,  Serjt.  (with  whom  was  Phinn),  now  shewed  cause.  The  ruling  of  the 
learned  judge  was  correct.  Presentment  for  payment,  protest,  and  notice  of  protest 
or  of  dishonour,  may  all  be  proved  by  admission  :  and  the  letters  produced  at  the  trial 
contain  a  sufficient  admission  of  the  defendant's  liability  on  the  bill,  to  be  left  to  the 
jury  as  evidence,  not  conclusive,  certainly,  but  as  [261]  evidence  from  which  they 
might  infer  that  the  bill  had  been  protested,  and  that  the  defendant  had  had  due 
notice  thereof.  An  absolute  unconditional  promise  to  pay  is  not  necessary.  In 
( 'roxon  v.  Worthen  (5  M.  &  W.  5),  it  was  expressly  held  that  a  promise  to  pay  is 
evidence  to  be  left  to  the  jury  upon  an  issue  on  presentment.  Alderson,  B.,  says : 
"The  defendant  is  supposed  to  know  the  law;  he  knows,  therefore,  that  he  is  not 
liable  unless  the  note  has  been  duly  presented  :  with  that  knowledge  he  undertakes 
to  pay  \t(b).  Is  not  that  evidence  for  the  jury  that  he  knows  it  has  been  presented  1" 
Several  other  cases  might  be  cited  to  the  same  effect.  The  like  rule  holds  with 
respect  to  protest.  Tims,  in  Patterson  v.  Becher  (6  J.  B.  Moore,  .'519),  it  was  held  that 
a  promise  by  the  defendant  to  pay  the  bill,  coupled  with  a  letter  from  his  attorney 
offering  terms,  dispensed  with  other  proof  of  protest.  Dallas,  G.  J.,  is  there  made  to 
say:  "In  bumdie  v.  Robertson"  (7  East,  231),  "it  was  held  that  a  subsequent  promise 
by  an  indorser,  is  a  waiver  of  the  objection  of  want  of  notice  ;  and  in  Jones  v.  Morgan  " 
(2  Campb.  474),  "where  that  case  was  recognised,  it  was  decided  that  a  promise  to 
pay,  after  a  bill  is  due,  is  a  sufficient  admission  of  the  acceptance,  as  well  as  of  the 
handwriting  of  the  drawer,  and  of  the  other  parties  to  the  bill."  A  reference  to  the 
case  of  bundle  v.  Robertson  will  shew  the  sense  in  which  his  lordship  uses  the  term 
"waiver."  Richardson,  J.,  however,  puts  it  on  the  right  ground.  "Even  if  the 
instrument  in  question,"  he  says,  "had  been  properly  declared  on  as  a  foreign  bill,  it 
has  been  decided,  in  the  case  of  Rogers  v.  Stevens" (2  T.  K.  713),  "that  a  promise  to  pay 
after  a  bill  or  note  becomes  due,  will  dispense  with  proof  [262]  of  presentment  and 
notice  of  dishonour.  So,  it  will  dispense  with  the  proof  of  protest,  as  it  will  amount  to 
an  admission  on  the  part  of  the  defendant  that  the  plaintiff  had  a  light  to  resort  to 
him  upon  the  bill."  In  Gibbon  v.  Coggan  (2  Campb.  188),  a  promise  of  payment  by 
the  defendant  after  the  bill  was  due,  was  held  sufficient  evidence  of  a  protest  for  non 
payment  and  notice  of  dishonour:  and  Lord  Ellenborough  said:  "liva  promise  of 
the  drawer  to  pay,  he  admits  his  liability  ;  he  admits  the  exist  cine  of  every  thing 
which  is  necessary  to  render  him  liable.  When  called  upon  f or  payment  of  the  bill, 
he  ought  to  have  objected  that    there  was   no   protest  ;   instead   of  that,  lie   promises 

(h)  It  would  be  inconvenient  if  ignorance  of  the  law  relieved  a  party  from  civil  or 
from  criminal  responsibility.      It  does  not  follow,  that,  in  ascertaining  the  true  mean 
ing  of  an  expression,  the  court  is  to  allow  itself  to  be  misled  by  giving  effect  to  a 
fiction. 
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to  pay  it.  I  must,  therefore,  presume  that  he  had  due  uotice,  and  that  a  protest  was 
regularly  drawn  up  by  a  notary."  And  the  same  learned  judge  in  G-reenicay  v.  Hindley 
(4  Campb.  52),  ruled  that  a  promise  to  pay  a  foreign  bill,  made  after  it  was  due,  was 
evidence  to  support  an  allegation  in  the  declaration  of  a  due  presentment  for  payment, 
a  protest,  and  a  regular  notice  of  dishonour.  It  is  every  day's  practice  to  treat  a 
promise  to  pay  as  evidence  of  notice  of  dishonour.  Then,  can  it  be  said  that  an 
express  admission  is  less  available  for  this  purpose  than  an  express  promise  1  And, 
do  the  letters  in  this  ease  contain  a  sufficient  admission?  In  Booth  v.  Jacobs  (3  X.  & 
M.  351),  a  letter  written  by  the  drawer  to  the  holder  of  a  bill,  six-  days  after  the 
day  on  which  the  drawer  should  have  received  notice  of  dishonour,  and  containing 
ambiguous  expressions  respecting  the  non-payment  of  the  bill,  was  held  to  lie  properly 
left  to  the  jury  as  evidence  from  which  they  might  or  might  not  infer  that  notice  had 
been  given  on  the  proper  day.  Subsequent  cases  have  gone  further  even  than  that. 
Thus,  in  Wilkin*  v.  .Ia<li<  (1  M.  .V  Rob.  41),  proof  that  the  drawer  of  a  bill  knew,  two 
days  after  its  matu-[263]-rifcy,  that  it  was  unpaid,  and  in  the  hands  of  a  particular 
indorsee,  and  objected  to  pay  it  on  the  ground  of  fraud  in  the  obtaining  of  it,  was 
ruled  by  Lord  Tenterden  to  he  evidence  to  go  to  a  jury  that  he  had  received  regular 
notice  of  dishonour  (a)1  ;  and,  though  a  rule  for  a  new  trial  was  moved  for  on  another 
ground,  the  propriety  of  that  ruling  was  not  questioned.  In  Cwrlewis  v.  Corfidd 
(1  Q.  B.  814,  1  Gale  .V  Dav.  489),  in  an  action  by  a  second  indorsee  against  the 
drawer  of  a  bill,  the  issue  being  whether  the  defendant  had  had  notice  of  dishonour, 
evidence  was  given  for  the  plaintiff,  that,  on  the  day  after  the  dishonour,  he  wrote 
and  sent  a  letter  to  the  defendant  (an  attorney),  which  was  put  into  the  letter  box 
at  the  defendant's  office,  the  office  being  closed  ;  that  notice  had  been  served  on  the 
defendant  to  produce  a  letter  dated  and  sent  to  him  on  the  above  day,  containing 
notice  of  the  bill  being  dishonoured,  which  letter  the  defendant  did  not  produce  at 
the  trial  :  and  that,  after  the  letter  supposed  to  contain  the  notice  of  dishonour  was 
delivered,  the  defendant  told  the  plaintiff's  attorney  (in  answer  to  a  threat  of  legal 
proceedings)  that  the  hill  had  not  been  presented  in  time,  not  saying  any  thing  as  to 
notice  of  dishonour :  and  this  was  held  to  be  evidence  to  go  to  the  jury,  of  a  regular 
notice  of  dishonour.  So,  in  Horford  v.  Wilson  (1  Taunt.  12),  part  payment,  and,  in 
Dixon  v.  Elliott  (5  0.  &  P.  4-'?T ).  an  offer  of  a  composition,  were  held  sufficient  to 
wa riant  the  jury  in  presuming  a  notice  of  dishonour  to  have  been  regularly  given. 
And  in  Brownell  v.  Bonney  (1  <v>.  B.  39,  4  P.  &  D.  523),  in  assumpsit  against  the 
drawer  and  indorser  of  a  bill  of  exchange,  the  issue  being  whether  or  not  the  [264] 
defendant  had  received  notice  of  dishonour,  a  declaration  by  him  to  a  party  (not 
the  holder)  that  he  should  pay  the  bill,  and  should  not  avail  himself  of  the  informality 
of  notice,  was  held  to  be  evidence  from  which  a  jury  might  infer  that  the  defendant 
had  due  notice  (a)2.  These  authorities  shew  that  an  express  promise  to  pay  the  bill, 
or  an  express  admission  of  liability,  is  good  evidence  whence  the  jury  may  infer  a 
presentment  for  payment,  a  protest,  and  notice  of  protest,  or  notice  of  dishonour ; 
and  that  even  equivocal  expressions  may  suffice  for  the  purpose.  Here,  the  letters 
contain  ample  materials  to  justify  the  inference  that  the  bill  in  question  was  regularly 
protested,  and  that  the  defendant  had  due  notice  of  the  fact — amounting  as  they  do 
to  a  distinct  admission  by  the  defendant  that  he  owes  the  plaintiff  1001.  on  this  bill. 
Bwrgh  v.  Legge,  cited  on  the  motion,  was  strictly  a  case  of  dispensation,  and  therefore 
has  no  application. 

Dowling,  Serjt.  (with  whom  was  Channell,  Serjt.),  in  support  of  the  rule.  The 
learned  judge  was  clearly  wrong  in  telling  the  jury  that  they  might  infer,  from  the 
letters  produced,  a  regular  protest,  and  notice  thereof  to  the  defendant.  Those 
letters  contain  no  admission  of  the  defendant's  liability  at  all,  but  a  mere  conditional 
promise  to  pay  the  bill  when  satisfied  as  to  certain  particulars  ;  and  there  was  no 

(a)1  Qusere,  whether  if  the  party  sued  as  drawer  pleaded  that  he  did  not  draw,  and 
also  that  he  had  no  notice  of  dishonour,  an  assertion  by  him  that  his  name  was  forged, 
would  be  evidence  of  notice  of  dishonour. 

(<;)-  Quaere,  whether,  if  the  declaration  had  been,  "  notice  was  not  given  till 
Tuesday,  but,  as  I  have  not  been  damnified  by  the  omission,  I  will  pay  the  amount," 
it  would  have  been,  not  a  mere  waiver  of  the  objection  arising  out  of  the  want  of 
notice  on  Monday,  but  evidence  entitling  a  jury  to  find  upon  their  oath,  that  notice 
had  been  actually  given  on  that  dav. 
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evidence  to  shew  that  that  condition  had  been  complied  with  by  the  plaintiff.     At 

the  must,  the  letters  can  only  amount  to  a  waiver  of  strict  legal  proof  of  presentment, 
protest,  and  notice;  and,  according  to  the  authority  of  Bwgh  v.  Legge,  [265]  do  not 
support  an  allegation  of  actual  protest  and  notice. 

TlNDAL,  C.  J.  It  appears  to  me  that  this  rule  ought  to  be  discharged.  The  action 
is  brought  by  the  payee  of  a  foreign  bill  of  exchange,  against  the  drawer.  The  pleas 
that  raise  the  point  which  has  been  argued  before  us,  are — first,  that  the  defendant 
had  no  notice  of  protest — secondly,  that  the  bill  was  not  duly  protested  for  non- 
acceptance.  And  the  question  is,  whether  the  evidence  given  at  the  trial  on  the  part 
of  the  plaintiff,  was  properly  received,  the  jury  correctly  directed  upon  it,  and  the 
conclusion  they  came  to  right.  The  rule  seems  to  me  to  be  properly  laid  down  in  the 
case  of  Patterson  v.  Ileclier(6  J.  B.  Moore,  319),  which  goes  to  the  very  foundation  of 
the  objection  here.  The  way  in  which  Richardson,  J.,  there  states  the  law  upon  the 
subject,  appears  to  me  to  be  perfectly  correct.  "It  has  been  decided,"  he  saj's,  "in 
Bogt  rs  v.  Stephens,  that  a  promise  to  pay,  after  a  bill  or  note  becomes  due,  will  dispense 
with  proof  of  notice  of  dishonour.  So,  it  will  dispense  with  the  proof  of  protest;  as 
it  will  amount  to  an  admission,  on  the  part  of  the  defendant,  that  the  plaintiff' had  a 
right  to  resort  to  him  upon  the  bill "  (/>).  That  is,  if,  when  payment  is  demanded, 
the  party  omits  to  avail  himself  of  the  preliminary  objection  of  want  of  protest,  or  of 
want  of  notice,  it  is  a  question  for  the  jury  whether  he  does  not  thereby  admit  thai 
all  the  steps  that  are  essential  to  create  liability  in  him,  have  been  duly  taken.  The 
letters,  then,  [266]  being  admissible,  do  they  warrant  the  conclusion  the  jury  have 
come  to?  They  seem  to  me  to  shew  that  the  defendant  was  conscious  that  there  had 
been  a  protest,  and  that  he  had  had  notice  ;  otherwise  he  would  not  have  put  his  non- 
liability to  pay  upon  the  ground  he  did.  He  is  evidently  struggling  to  avoid  payment 
of  the  bill.  If,  instead  of  mentioning  that  which  would  have  been  a  good  answer,  he 
sets  up  something  foreign,  that  is  an  admission,  according  to  all  the  cases,  that  the 
good  ground  of  defence  does  not  exist.  And  that  is  exactly  what  the  defendant  has 
done  here.  The  letters  are  altogether  silent  as  to  the  want  of  protest  or  notice :  the 
objection  to  pay  the  bill  is  put  upon  the  ground  of  some  supposed  inaccuracy  in  the 
accounts  between  the  parties:  in  other  respects,  the  defendant  admits  his  liability  ; 
and  this,  according  to  Patterson  v.  Becher,  is  sufficient.  The  answer  now  attempted  to 
be  set  up  is,  that  the  letters  contain  a  mere  conditional  promise  to  pay.  But,  when 
we  are  determining  the  point  by  reference  to  what  is  supposed  to  have  been  passing 
in  the  mind  of  the  defendant,  it  is  quite  immaterial  whether  the  promise  is  con 
ditional  or  not.  Wilkms  v.  Jadis  (1  M.  &  Rob.  41)  is  a  much  stronger  case  than  the 
present.  There,  proof  that  the  drawer  knew,  two  days  after  its  maturity,  that  the 
bill  was  unpaid,  and  in  the  hands  of  a  particular  indorsee,  and  objected  to  pay  it 
on  the  ground  of  fraud  in  the  obtaining  of  it,  was  ruled  by  Lord  Tenterden  to  be 
evidence  to  go  to  the  jury  that  he  had  received  regular  notice  of  dishonour  ;  and  this 
ruling  was  not  questioned,  though  a  new  trial  was  moved  for  upon  another  ground 
(2  B.  &  Ad.  L88).  I  am  clearly  of  opinion  that  this  case  was  properly  submitted  to 
the  jury,  and  properly  decided  by  them. 

Colt.wan,  .1.  I  am  of  the  same  opinion.  If  a  promise  to  pay  were  necessary  to 
give  the  plaintiff  a  right  [267]  of  action,  the  promise  to  be  gathered  from  the  letters 
in  this  case,  being  conditional  only,  might  not  have  sufficed  to  entitle  the  plaintiff  to 
recover.  I  do  not  apprehend,  however,  that  a  promise  was  necessary;  an  admission 
of  liability  is  enough  to  warrant  the  jury  in  inferring  that  all  the  steps  necessary  to 
Create  such  liability,  have  been  duly  taken.  The  cases  riled  shew  thai  admissions 
much  less  strong  than  those  contained  in  the  defendant's  letters,  will  suffice  for  thai 
purpose. 

MAULE,  J.  I  am  of  the  same  opinion.  This  rule  was  obtained  on  the  11th  of 
June.      The  defendant,  has,  therefore,  succeeded   in   obtaining  a   delay  of   five  months, 

(/<)  There,  as  well  as  in  WilMns  v.  Jadis  (  p.  266),  it  was  immaterial,  upon 
Hon  assumpsit,  whether  the  defendant  had  admitted  notice,  or  had  dispensed  with 
notice.  Sim,' the  new  rules  of  pleading,  if  the  defendant  were  to  traverse  the  notice 
alleged  in  the  declaration,  and  in  another  plea,  to  set  up  a  dispensation,  there  would 
appear  to  be  a  difficulty  in  saying  which  plea  the  evidence  established.    In  the  principal 

case,  such  ambiguity,  had  it  existed,  might  have  1 a  material  :  but,  upon  the  corre 

spondence,  the  question  of  waiver  could  hardly  arise. 
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which  evidently  was  his  sole  object.  It  appeared  to  me  at  the  time,  that  there  was 
no  ground  for  the  motion.  The  only  ease  that  lias  been  cited  for  the  defendant  is 
Burgh  v.  Legge,  which  has  nothing  at  all  to  do  with  the  point  now  before  us.  Patterson 
v.  Becker  and  Wffldns  v.  Jadis  are  conclusive  in  favour  of  the  plaintiff.  The  defendant, 
in  his  letter  of  the  12th  of  October,  1 844,  after  referring  to  some  former  correspondence 
as  to  a  501.  bill  and  the  accounts  between  the  plaintiff  and  himself,  as  to  the  bill  in 
question,  says  that  he  will  cause  it  to  be  paid  immediately,  but  insists  on  a  particular 
mode  of  payment.  The  promise  to  pay  is  absolute,  but  conditional  only  as  to  the 
mode.  The  letter  is  an  express  and  distinct  admission  of  his  liability  on  the  bill. 
Now,  he  could  not  be  liable  to  pay  the  bill,  unless  there  had  been  a  regular  protest, 
and  due  notice  thereof  given  to  him.  And  no  jury  could  possibly  infer  from  the 
letters  any  cither  than  that  the  defendant  had  had  such  notice.  The  only  question 
is,  whether  the  evidence  was  properly  left  to  them.  Wilhins  v.  Jadis  differs  from  the 
present  case  only  in  this,  that  there  the  evidence  was  considerably  weaker  ;  and  still 
it  was  held  sufficient  to  go  to  the  jury.  I  think  the  jury  would  [268]  clearly  have 
done  wrong  had  they  come  to  any  other  conclusion  than  that  at  which  they  arrived. 
I  also  think  that  they  were  properly  directed. 

Ekle,  J.  I  also  am  of  opinion  that  this  rule  must  be  discharged.  An  admission 
by  a  party  of  his  liability  on  a  bill,  is  an  admission  that  all  has  been  done  which  is 
requisite  to  constitute  such  liability.  I  think  the  letters  in  question  were  evidence 
of  a  protest  and  of  notice  thereof  to  the  defendant,  both  of  which  were  necessary  (a) 
to  entitle  the  plaintiff  to  maintain  his  action. 

Rule  discharged. 

Bell  AND  OTHERS,  Assignees  of  Hood,  a  Bankrupt.  /■.  COLEMAN.     Nov.  12,  1845. 

The  exception  in  the  2  &  3  Vict.  c.  37  (continued  by  3  &  4  Vict.  c.  83,  4  &  5  Viet, 
c.  54),  as  to  loans  or  forbearance  of  any  money  upon  security  of  lands,  tenements, 
or  hereditaments,  or  any  estate  or  interest  therein,  is  not  retrospective. — A.  became 
indebted  to  B.  in  10001.  upon  bills  discounted  at  usurious  interest  (since  the  7  W.  4 
\'  1  Vict.  c.  SO),  and  being  afterwards  pressed  for  payment,  deposited  with  B.,  as 
collateral  security,  a  deed  for  securing  an  annuity  payable  out  of  real  property, 
nothing  being  said  at  the  time,  as  to  the  rate  of  interest  to  be  paid  for  the  further 
forbearance.  A  bill  for  10001.  was  afterwards  given  by  A.  to  B.  in  respect  of  the 
debt,  ami  renewed  from  time  to  time  at  101.  per  cent,  interest.  All  this  took  place 
prior  to  the  passing  of  the  2  \-  3  Vict.  c.  37  : — Held,  that  the  subsequent  dealing  in 
respect  of  the  bills  did  not  invalidate  the  deposit  of  the  deed. 

This  was  an  action  of  trover,  brought  by  the  plaintiffs,  as  assignees  of  one  John 
Lionel  Hood,  a  bankrupt,  to  recover  damages  for  the  wrongful  conversion  of  a  certain 
indenture  bearing  date  the  Kith  of  March,  1830,  made  between  M.  R.  Kymer,  therein 
described,  of  the  one  part,  and  the  bankrupt,  of  the  other  part. 

[269]  The  defendant  pleaded — first,  not  guilty — secondly,  that  the  said  indenture 
was  not  at  the  time  when,  Ac.  the  indenture  of  the  plaintiffs,  as  assignees,  modo  et 
forma. 

The  cause  came  on  for  trial  before  Tindal,  C.  J.,  at  the  sittings  in  Middlesex 
after  Easter  term,  1841,  when  a  verdict  was  found  for  the  plaintiffs,  damages  50001., 
subject  to  the  opinion  of  the  court  upon  the  following  case  : — 

The  plaintiffs  were  the  assignees  of  the  said  John  Lionel  Hood,  under  a  fiat  in 
bankruptcy  issued  on  the  1st  of  May,  1839.  The  plaintiff's  proved  a  demand  by  them 
of,  and  a  refusal  by  the  defendant  to  deliver,  the  deed  which  was  the  subject  of  the 
action.  The  plaintiffs  put  in  and  read  the  examination  of  the  defendant  under  the 
fiat  ;  which  is  to  be  taken  as  a  part  of  the  case,  and  is  as  follows  : — "  That,  on  or  about 
the  2nd  of  May,  1837,  this  deponent  discounted  a  bill  for  5001.,  dated  the  same  day, 
drawn  by  F.  Lock  upon  and  accepted  by  the  bankrupt,  payable,  three  months  after 
date,  to  the  order  of  Lock,  and  indorsed  by  him  to  this  deponent  :  and  that,  for  the 
discounting  thereof,  this  deponent  took  the  sum  of  121.  10s.  :  That,  on  the  5th  of  the 
same  month,  deponent  discounted  another  bill,  bearing  date  that  day,  for  the  like 
amount,  and  drawn,  accepted,  and  indorsed  and  made  payable  at  the  same  time  ;  and 

(a)  Vide  tamen  supra,  265  (b). 
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that,  for  the  discounting  thereof,  deponent  took  the  like  sum  of  121.  LOs. :  That 
those  hills  were  not  paid,  and  deponent  refused  to  renew  them  without  security,  and 
liny  lay  overdue  until  the  14th  of  December,  1837,  when  Lock  brought  a  bill,  accepted 
by  the  bankrupt,  for  15001.,  on  which  deponent  gave  Lock  a  memorandum  that  only 
10001.  belonged  to  deponent,  and  he  told  Lock  that,  unless  the  bill  was  paid,  or  a 
security  was  handed  to  him,  he  would  sue  both  parties:  That,  in  the  latter  end  of 
February,  1838,  Lock  brought  to  deponent  an  assignment  (the  deed  mentioned  in  the 
[270]  declaration),  bearing  date  the  16th  of  March,  1830,  of  an  annuity  of  1001.,  being 
a  portion  of  an  annuity  of  5151.  issuing  out  of  certain  closes,  &c.  specified  in  the  said  deed, 
payable  during  the  lives  of  C.  Alliston,  (4.  AUiston,  S.  Mac  Taggart,  and  E.  M.  Dymock, 
and  deposited  the  same  with  deponent  as  security  for  the  10001.  due  to  him  :  That, 
on  the  15th  of  March,  1838,  the  bankrupt  was  brought  to  deponent  by  Lock,  and 
accepted  a  bill  for  10001.,  drawn  by  Lock,  in  lieu  of  the  former  bill  for  10001.  ;  and, 
on  the  loth  of  June,  1838,  another  bill,  in  like  manner  drawn,  accepted,  and  made 
payable,  for  10001.,  was  discounted  by  deponent,  in  renewal  of  the  last  bill  ;  and,  on 
the  15th  of  September,  1838,  another  bill,  in  like  manner  drawn,  accepted,  and  made 
payable,  for  10001.,  was  discounted  by  deponent,  in  renewal  of  the  last  bill;  and,  on 
the  loth  of  December,  1838,  another  bill,  in  like  manner  drawn,  accepted,  and  made 
payable,  for  10001.,  was  discounted  by  deponent,  in  renewal  of  the  last  bill  ;  which 
last  bill  is  now  in  deponent's  possession:  That,  on  each  renewal,  both  before  and 
after  the  assignment  was  lodged  with  deponent,  he  charged  and  received  interest  at 
the  rate  of  101.  per  cent,  per  annum  :  That  the  deed  of  assignment  of  the  annuity  was 
never  assigned  to  deponent :  And  that  deponent  has  not  any  written  undertaking  from 
the  bankrupt,  deponent  not  requiring  it,  under  the  assurance  that  this  was  a  temporary 
loan,  and  would  be  repaid  when  the  bill  became  due." 

In  1830,  Lock,  then  a  solicitor  in  London,  and  solicitor  and  agent  for  the  bankrupt, 
invested  9991.  for  him  in  the  purchase  of  an  annuity  secured  by  the  deed  in  the 
declaration  mentioned,  which  was  never  given  up  by  Lock  to  the  bankrupt,  but  was 
retained  and  disposed  of  by  Lock  under  the  circumstances  hereinafter  set  forth  (a). 

[271]  In  1836  or  1837,  the  bankrupt  entered  into  business  as  a  manufacturer, 
lie  required  all  his  funds  for  the  purposes  of  capital.  Lock  was  particularly  intimate 
with  him.  At  that  time  the  bankrupt  had  never  raised  money.  Afterwards  he 
employed  Lock  in  raising  one  sum  of  10,0001.  Lock  raised  70001.  on  mortgage  in  one 
sum,  and  the  rest  in  different  advances  from  himself,  Lock,  out  of  moneys  in  his  hands. 
Lock  knew  the  defendant,  Coleman.  He  was  a  family  connexion  of  Lock's:  but  Lock 
was  not  very  intimate  with  him.  Coleman  never  employed  Lock  to  put  out  money 
tor  him.  He  lent  Lock  40001.  in  June  and  July,  1S35.  Coleman  made  an  application 
to  Lock,  stating  that  he  had  retired  from  business,  and  that  he  thought,  if  Lock  had 
capital,  it  would  be  advantageous  to  him,  Lock  (sic) ;  that  he  had  40001.  or  50001,  ; 
that,  if  Lock  would  pay  him  101.  per  cent.,  it  was  at  Lock's  disposal,  to  do  what  lie 
liked  with.  Lock  got  10001.  from  him  within  ten  days  or  a  fortnight  from  the  first 
advance  to  the  last.  Lock  gave,  for  20001.  of  it,  his  own  note,  either  a  promissory 
note  made  by  himself  alone,  or  an  acceptance  by  him  of  a  bill  drawn  by  the  defendant  ; 
for  another  10001.  of  the  40001.,  Lock-  gave  an  acceptance  of  a  Captain  II.,  of  the 
navy,  to  a  bill   drawn   by  Lock;   for  another  5001.,  Lock   gave   an   acceptance   of  one 

Burton  to  a  draft  of  his,  Lock's  ;  the  other  5001.,  being  the  remainder  of  the  40001., 
i    either  secured  by  a  note  of  Lock's,  or  an  acceptance,  by  Lock-,  of  the  defendant's 
■  Iran.     At  that  period,  July,  1835,  Lock  had  that    10001, 

Lock  advanced  to  the  bankrupt,  at  different  times,  between  40001.  and  50001., 
besides  the  70001.  on  mortgage.  The  earliest  advance  made  by  Lock  to  the  bankrupt 
was  in  1837.  That  was  after  the  mortgage.  Lock  made  advances  to  the  bankrupt 
from  time  to  lime  lb'  had  entered  into  a  large  undertaking,  and  required  all  his 
own  f Is  ami  any  assistance  Lock  could  render  [272]  him.     He  gave  Lock  some 

Mexican   shares  or   bonds,    upon    which    Lock   borrowed    m y.   and   gave   it    to   him. 

He  did  not  give  Lock  the  deed  in  the  declaration.     Lock  kept  that  from  the  day  it 
».i    prepared.     Lock  had  it  from  the  dale  of  its  exeoution.     He  had  kept  it  with  the 

bankrupt's  other  pipers,  which  were  miller  Lock's  care  as  his  attorney.      Lock  had  the 

bankrupt's  authority  to  use  it  the  same  way  as  the  other  documents.     Whilst  these 
(a)  Wliat  follows  would  appear  to  be  partly  statement  and  partly  deposition. 
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money  transactions  were  going  on,  at  Hist,  the  bankrupt  was  at  Newcastle-upon-Tyne. 
During  that  time  he  applied  to  Lock  by  letters  (a). 

The  bankrupt  came  to  London  after  writing  the  letters,  and  settled  there — in  the 
commencement  of  1837,  or  extreme  end  of  1836.     He  continued  to  be  in  want  of 
money.     Lock  saw  him   almost  daily.     The  bankrupt  lived  in  the  street  adjoining 
Lock.     Lock  then  acted  for  him  in  this  way  : — The  bankrupt  frequently  urged  Lock 
to  obtain  the  money  he  had  invested  on  the  annuity,  by  getting  rid  of  it  through 
Lock.     Lock  had  not  received  the  shares  at  that   time.     He  had  the  deed  and  shares 
in  his  hands  at  the  same  time.     When  he  said  that  he  had  not  received  the  shares 
at  that  time,  by  "that  time"  he  meant  the  time  when  the  bankrupt  came  to  London. 
He  had  the  deed  and  shares  in  his  hands  at  the  same  time  he  had  conversations  with 
the  bankrupt  as  to  raising  money  on  the  shares.     He  was  constantly  applied  to  by 
the  bankrupt  to  know  if  he  could  not  raise  the  money  on  the  deed.     Lock  thinks  that 
the  first  advance  he  made  to  the  bankrupt  was  in  1837.     He  had  not  money  of  his 
own  to  lend  ;  but  it  was  money  in  his  possession.     He  had  40001.  from  the  defendant. 
Two  bills  drawn  by   Lock    upon   the  bankrupt,   for  5001.    each,   were  put  into  the 
defendant's  hands.     The  defendant  had  advanced   Lock  20001.  on  his  own  security. 
At  [273]  that  period  (1837),  Lock  owed  the  defendant  10001.  on  his  own  name,  either 
from  the  circumstance  of  its  having  been  advanced  to  him  originally  on  his  own  name, 
or  from  Captain  H.  being  then  dead  insolvent  (whose  executor  Lock  was) — he,  Lock, 
did  not  keep  accounts,  and  therefore  he  could  not  say  which  of  the  two  circumstances 
was  the  correct  one — but  10001.   was  so   situated,  and  the  defendant   required  an 
additional   name.     Lock  applied  to  the  bankrupt,  to  whom  he  had   then   advanced 
about  30001.,  or  a  larger  sum  than  30001.,  and  requested  the  bankrupt  to  give  him 
(Lock)   his  acceptance;  and  the  bankrupt  gave  him  two  acceptances  of   5001.   each. 
Lock  believes  that  he  had  no  security  from  the  bankrupt  at  that  time,  except  that 
deed  which  he  had  in  his  possession  ;  and  he  considered  he  had  a  right  to  require  from 
the  bankrupt  the  whole  30001.  ;  but  he  did  in  fact  only  require  the  10001.     He  (Lock) 
was  at  that  time  the  grantee  of  the  annuity,  and  could  have  received  it — could  have 
paid  himself,  in  truth.     'When  these  two  5001.  bills  became  due,  they  were  renewed 
by  an  acceptance,  of  the  bankrupt,  of  a  draft  of  Lock's  for  15001.,  a  memorandum 
being  taken  from  the  defendant,  that  it  was  only  to  secure  10001.     The  defendant 
objected  to  Lock's  having  drawn  for  15001.,  and  there  was  a  memorandum  that  only 
10001.  was  for  him.     Subsequently,  the  defendant  applied  for  further  security:  Lock 
thinks,  in  the  commencement  of  1838,  but  he  could  not  say  positively  to  a  month  or  so. 
In  December,  1837,  he  had  advanced  the  40001.  to  the  bankrupt:  Lock  thinks  it  was 
upwards  of  40001.  at  that  time.     Lock  had  then  sold  the  shares  ;  but  there  was,  in 
December  1837,  about  40001.  owing  to  him,  after  giving  credit  for  the  proceeds  of 
those  shares.     At  that  time  he  had  the  deed  in  his  possession ;  and  the  bills,  either 
the  10001.  or  the  15001.,  were  running.     A  [274]  bill  of  10001.  was  taken  instead  of 
that  for  15001.     That  10001.   was  renewed  once  or  twice  after.     On  the  defendant 
requiring  further  security,  Lock  took   him  the  deed.     Lock  deposited  it  with  the 
defendant  as  security  fur  the  bankrupt's  10001.  acceptance.     The  defendant  did  require 
further  security,  ami  was  inclined  to  be  troublesome  ;  and  Lock  gave  him  the  deed 
to  keep  him  quiet.     Lock  had  no  authority  from  the  bankrupt  to  pledge  it  to  the 
defendant  particularly ;  not  in  express  terms.     Lock  was   urged  frequently  by  the 
bankrupt  to  obtain  money  on  that  deed,  verbally,  and  by  the  letters.     He  should  say 
that  he  had  authority  to  dispose  of  that  deed  in  the  course  of  those  money  transac- 
tions.    Lock  was  secured  for  the  advances,  to  the  extent  of  the  value  of  the  deed  and 
the  shares.     His  authority  as  to  the  deed  and  the  shares,  was  the  same.     The  bank- 
rupt never  made  any  complaint  as  to  the  shares.      Lock  thinks  the  bankrupt  applied 
to  him,  after  he  had  deposited  the  deed  with  the  defendant,  to  know  if  he  (Lock) 
could  not  get  money  for  him  on  that  deed.     Lock  did  not  tell  the  bankrupt  that  he 
had  deposited  the  deed  with  the  defendant.     Lock  had  a  motive  for  not  telling  the 
bankrupt.     If  he  had   told  him  that  he  had  pledged  his  deed,  it  would  have  been 
telling  him  that  he  (Lock)  was  distressed  by  the  advances  he  had  made  to  the  bank- 
rupt.    It  was  from  motives  of  delicacy, — not  to  let  him  know  that  he  (Lock)  was 
distressed  by  the  advances  he  had  made  to  the  bankrupt.     It  was  some  time  before 

(a)  The  letters   were   set   out  in   an  appendix,  and   were   to.  be  taken  as  part  of 
the  case. 
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H < >i nl'.s  bankruptcy  that  Hood  asked  to  know  if  he  (Lock)  could  get  money  mi  the 
deed.  If  he  had  not  parted  with  the  deed  to  the  defendant,  he  should  then  have  been 
holding  it  on  the  same  terms,  as  he  had  been  all  along,  lie  did  not  remember  that 
afterwards,  until  his  (Hood's)  bankruptcy,  Mood  pressed  him,  Lock,  any  more  on  the 
subject  of  the  deed.  No  assignment  was  [275]  made  to  the  defendant;  he  did  not 
require  any  from  him,  Lock.  Luck  had  required  none  from  the  bankrupt.  The 
bankrupt,  at  the  time  of  Ins  bankruptcy,  was  indebted  fco  him,  Lock,  in  23001.,  exclu- 
si\  e  of  interest ;  25001.  of  what  he  had  owed  him  had  been  paid  off  by  money  borrowed 
upon  the  joint  security  of  t lit--  bankrupt  and  Lock,  for  which  a  judgment  was  obtained 
against  Lock,  the  bankrupt  not  having  paid  it.  Lock'  hail  not  paid  it.  He  (Lock) 
had  authority  to  pledge  the  deed — had  authority  from  the  bankrupt  to  part  with  the 
deed  for  such  purpose  as  he  did  part  with  it  for  to  the  defendant.  He  had  no  special 
authority  with  respect  to  the  deed — a  general  authority,  to  all  the  world. 

The  court  is  to  have  authority  to  draw  any  inferences  of  fact  from  the  matters 
stated,  which  a  jury  ought  to  draw. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiffs  are  entitled  to 
recover.  If  the  court  are  of  that  opinion,  the  verdict  is  to  stand,  but  the  damages 
are  to  be  reduced  to  40s.,  on  the  deed  being  given  up  to  the  plaintiffs.  If  the  court 
arc  of  a  contrary  opinion,  a  verdict  is  to  be  entered  for  the  defendant. 

Channell,  Serjt.  (with  whom  was  Petersdorff),  for  the  plaintiffs.  Two  questions 
arise  in  this  case — first,  whether  Lock  had  authority  to  pledge  the  indenture  of  the 
Kith  of  March,  1830;  secondly,  assuming  that  he  had  such  authority,  whether  the 
transaction  was  tainted  with  usury. 

It  appears  from  the  case,  that  Lock  was  the  attorney  of  the  bankrupt,  anil  that 
the  annuity  secured  by  the  deed  in  question,  was  payable  to  Lock  as  trustee  for  him. 
The  state  of  accounts  between  the  parties  was  this :  Lock,  who  had  advanced  money 
to  the  bankrupt,  and  who  at  that  time  had  the  deed  in  his  possession,  was  in-[276] 
debted  to  the  defendant.  He  was  the  principal  debtor,  though  the  bankrupt  was  also 
liable  to  the  defendant  as  surety.  Supposing  Lock  had  authority  to  pledge  the  deed 
for  the  purpose  of  raising  money  for  the  benefit  of  the  bankrupt,  there  is  nothing  in 
the  case  to  warrant  the  inference  that  he  had  authority  to  pledge  it  for  securing  this 
particular  debt,  for  which  he  himself  was  primarily  liable.  The  fair  inference  from 
the  whole  case  is,  that  Lock  had  authority  to  sell  the  annuity,  or  to  pledge  it,  for  a 
fresh  and  actual  advance  of  money  to  the  bankrupt.  [Maule,  .1.  The  ease  linds 
distinctly  that  Lock  had  authority  to  pledge  the  deed  in  the  way  he  did.] 

Assuming,  then,  that  Lock  had  authority  to  deal  with  the  indenture  in  the  manner 
he  has  dealt  with  it,  and  that,  under  the  old  law,  the  transaction  would  have  been 
objectionable  on  tile  score  of  usury,  the  only  remaining  inquiry  is,  how  the  case  is 
affected  by  the  recent  statutes.  The  3  &  4  \V.  4,  c.  98,  s.  7,  enacts,  "that  no  bill  of 
exchange  or  promissory  note,  made  payable  at  or  within  three  months  after  the  dale 
thereof,  or  not  having  more  than  three  months  to  run,  shall,  by  reason  of  any  interest 
taken  thereon  or  secured  thereby,  or  any  agreement  to  pay  or  receive  or  allow 
interest  in  discounting,  negotiating,  or  transferring  the  same,  In-  void,  nor  shall  the 
liability  of  any  party  to  any  bill  of  exchange  or  promissory  note  be  affected,  by 
reason  of  any  statute  or  law  in  force  for  the  prevention  oi  usury  ;  nor  shall  any  person 
or  persons  drawing,  accepting,  indorsing,  or  signing  any  such  bill  or  note,  or  lending 
oradvanciug  any  money,  or  taking  more  than  the  present  rale  ot  legal  interest  in 
Great  Britain  and  Ireland  respectively  for  the  loan  of  money  on  any  such  bill  or  note, 
be  subject  to  any  penalties  under  any  statute  or  law  relating  to  usury,  or  any 
other  penalty  or  forfeiture."      The  7  \V.  i  &   1   Yiel.  e.  Si),  extends  the  above  |>ro\  ision, 

to  hills  or  notes  made  [277]  payable  at  or  within  t  wel\  e  luont  lis  after  the  date  thereof, 
or  not  having  more  than  twelve  months  to  run,  and  also  applies  ii  to  bodies  corporate. 
Ami  the  2  &  '■'<  Vict.  c.  37,  s.  I,  reciting  the  last  mentioned  act,  enacts  "thai  no  bill 
of  exchange  or  promissory  note  made  payable  at  or  within  twelve  i tths  after  the 

dale  I  hereof,  m  nut  having  more  I  li.in  twelve  n  ninths  to  run,  nor  a  in  contract  lor  t  he 
loan  or  forbearance   of    money  above  the  sum    of    101.,  shall,  by  reasnu    of   any  interest 

taken  i  hereon  or  seen  red  thereby,  or  any  agreement  to  pay  or  receive  or  allow  interest 
in  disc iting,  negotiating,  or  transferring  any  such  bill  of  exchang proi j 

note,  be    void,    nor   shall   the    liability    of   any    parly    to   any    such    bill    of   exchange   or 

promissory  note,  nor  the  liability  of  any  person   borrowing  any  sum  of  mi y  as 

aforesaid,  be  affected,  by  reason   of  any  statute  or  law   in    force   for   the   prevention  of 
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usury  ;  nor  shall  any  person  or  persons,  or  body  corporate,  drawing,  accepting, 
indorsing,  or  signing  any  such  bill  or  note,  or  lending  or  advancing  or  forbearing  any 
money  as  aforesaid,  or  taking  more  than  the  present  rate  of  legal  interest  in  Great 
Britain  and  Ireland  respectively  for  the  loan  or  forbearance  of  money  as  aforesaid,  be 
subject  to  any  penalties  under  any  statute  or  law  relating  to  usury,  or  any  other  penalty 
or  forfeiture  :  provided  always,  that  nothing  herein  contained  shall  extend  to  the  loan 
or  forbearance  of  any  money  upon  security  of  any  lands,  tenements,  or  hereditaments, 
or  any  estate  or  interest  therein."  In  Ex  parte  Knight,  In  re  Pownall  (1  Deac.  459),  a 
creditor  advanced  money  to  the  bankrupt  by  discounting  bills  payable  within  three 
months  from  the  date,  and  on  the  security  of  the  deposit  of  goods,  and  took  more  than 
51.  per  cent,  for  the  discount  :  and  it  was  held  by  the  majority  of  the  court,  that  the 
transaction  was  within  the  provisions  of  the  3  &  4  [278]  W.  4,  c.  98,  s.  7,  and  there- 
fore not  usurious.  But,  in  Berrington  v.  Oollis (a),  it  was  held  by  this  court  that  a 
loan  upon  usurious  interest  secured  by  the  deposit  of  a  lease  and  a  warrant  of  attorney, 
is  not  brought  within  the  protection  of  the  7  W.  4  &  1  Vict.  c.  80,  by  the  addition  of 
a  promissory  note  as  a  further  security.  Tindal,  C.  ■!.,  in  delivering  the  judgment, 
there  says:  "We  think  such  a  transaction  is  not  brought  within  the  words  of  the 
statute  of  3  &  \Y.  4,  c.  98,  s.  7,  or  the  1  Vict.  c.  80  ;  those  acts  contemplating  the 
case  of  interest  taken  upon  or  secured  by  a  hill  of  exchange  or  promissory  note,  as  the 
real  and  bona  ride  ground  of  the  debt:  and  not  extending,  or  meant  to  extend,  to  the 
case  of  a  bill  of  exchange  or  promissory  note  given  in  addition  to  a  security  of  another 
nature,  not  protected  by  the  statute,  upon  which  the  debt  was  really  contracted  ;  for, 
if  the  latter  case  should  lie  held  to  lie  comprised  within  the  act,  it  would  in  effect 
nearly  operate  as  a  general  repeal  of  the  statute  of  usury,  by  enabling  persons  who 
had  lent  money  upon  mortgage  at  usurious  interest  to  sue  for  and  recover  principal 
and  interest  upon  a  bill  or  note,  though  the  mortgage  security  might  be  void  ;  and 
even  to  enforce  a  valid  security  upon  the  land  for  the  principal,  if  the  usurious  interest 
should  not  be  reserved  by  the  mortgage:  and  we  think  the  case  of  Ex  parte  Knight, 
In  re  Pownall,  is  clearly  distinguishable  from  the  present.  The  contract  in  that  case 
was  an  express  and  specific  contract  of  discount  upon  various  bills  of  exchange,  and 
nothing  else  :  not  at  all  varied  or  modified  in  its  nature  by  reason  of  the  lender  having 
at  the  time  collateral  securities  in  his  hands  for  the  repayment  of  moneys  that  might 
become  due  :  but,  in  this  case  the  contract  is  of  a  loan  upon  the  pledge  of  the  [279] 
title-deeds.  And  in  Connop  v.  Mints  (2  Ad.  &  K.  326,  S.  C.  pernom.  Connop  v.  Yeates, 
4  N.  &  M.  302),  the  discount  of  the  bills  of  exchange  being  legalised  by  the  statute 
3  iV"  4  W.  4,  c,  98,  there  could  be  no  reason  why  a  warrant  of  attorney  given  subse- 
quently as  a  security  for  such  legal  debt,  should  not  be  valid  also.  But,  as  the  loan 
in  the  present  case  was  not,  in  our  opinion,  really  made  upon  the  security  of  the 
promissory  note,  the  discount  taken  makes  the  debt  invalid ;  and  consequently,  we 
think  the  warrant  of  attorney  given  for  such  illegal  debt  is  invalid  also."  Applying 
the  principle  of  that  case  to  the  present,  it  appears,  that,  on  the  2nd  of  May,  1837,  the 
defendant  discounted  for  Lock  a  bill  at  three  months'  date  for  5001.,  and  on  the  5th  a 
second  bill  of  the  same  date  and  for  the  same  amount,  both  drawn  by  Lock  and 
accepted  by  the  bankrupt;  that  these  bills  not  being  honoured  when  they  arrived 
at  maturity,  Lock  brought  the  defendant  another  bill,  also  drawn  by  himself  and 
accepted  by  the  bankrupt,  for  15001.,  which  he  left  with  the  defendant  as  security 
for  the  10001.  due  on  the  two  former  bills;  that  the  defendant  then  told  Lock 
he  would  sue  both  parties  unless  that  bill  was  paid,  or  security  given  for  the 
debt;  and  that  Lock,  in  February,  1838,  deposited  the  deed  in  question  with 
the  defendant  as  collateral  security.  [The  question  is,  whether  the  three  bills  for 
10001.  each,  given  in  March,  June,  and  September,  1838,  are  to  be  treated  as 
new  loans  from  time  to  time, — the  bills  being  the  primary  security,  and  the 
deposit  of  the  deed  collateral  only, — or  whether  the  bills  were  not  taken  merely 
as  a  colour  for  evading  the  usury  laws.  [Maule,  J.  Under  the  old  law  the  transaction 
would,  unquestionably,  have  been  usurious.  Erie,  J.  The  defendant  threatened  to 
sue,  if  the  10001.  overdue  in  1837  were  not  paid  :  but  he  was  induced  to  forbear  doing 
so  by  the  deposit  of  the  [280]  annuity  deed.]  In  King  v.  Braddon  (2  P.  &  D.  546), 
to  an  action  against  the  acceptor  of  a  bill,  the  defendant  pleaded,  that,  before,  Ac,  he 
was  indebted  to  the  plaintiff  on  an  account  stated,  that  it  was  corruptly  agreed  that 

(a)  5  N.  C.  332,  7  Scott,  302.     And'see  Flight  v.  Harnmmd,  2  M.  &  G.  383,  n. 
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lm,  the  defendant,  should  pay  part  of  the  debt,  and  should  have  three  months' 
forbearance,  and  accept  a  bill  at  that  date  for  payment  of  the  residue,  and  should  pay 
a  sum  exceeding  51.  per  cent,  for  such  forbearance,  and  that  the  stipulated  sums  were 
paid,  and  the  bill  in  question  was  given,  accordingly;  and  it  was  held  that  the 
transaction  was  exempted  from  the  usury  laws  by  the  3  &  4  W.  4,  c.  98,  s.  7.  That 
case  is  exactly  in  point,  unless  the  advance  here  is  to  be  taken  to  have  been  made 
upon  the  deposit  of  the  deed  as  the  primary  security.  In  Ex  park  Terrewest,  In  re 
Poynter  ('■'>  Deac.  590),  the  petitioner  lent  the  bankrupt  16001.  on  his  promissory  note, 
[Livable  three  months  after  date,  renewable  for  the  same  period,  at  the  option  of  the 
bankrupt,  but  so  as  not  to  exceed  the  period  of  eighteen  months  in  the  whole  ;  the 
bankrupt  undertaking  to  pay  7.1  per  cent,  interest,  and  31.  per  cent,  for  insurance  : 
the  note  was  renewed  four  times  successively,  and,  on  each  renewal,  the  same  rate 
was  deducted  for  interest  and  insurance  :  ami  it  was  held  that  the  transaction  was 
not  protected  by  the  3  &  4  \V.  4,  c.  98,  s.  7,  and  was  consequently  usurious, 
and  the  note  incapable  of  proof.  Sir  John  Cross,  delivering  the  judgment  of  the 
court,  said:  "The  fabrication  of  a  series  of  notes  renewable  every  three  months, 
instead  of  a  single  note  for  a  longer  or  an  indefinite  time,  was  merely  a  shift  and 
colorable  contrivance  to  evade  the  usury  laws,  which  no  court  of  law  or  equity  can 
sanction."  The  question  here  is,  whether  the  court  will  not  draw  the  inference  that 
the  renewals  were  in  consideration  of  the  deposit  of  the  deed.  In  Doe  //. 
[281]  Haughton  v.  King  (11  M.&  W.  333),  a  party  having  applied  to  the  defendant 
for  the  loan  of  a  sum  of  67001.  for  twelve  months  on  the  security  of  a  mortgage  of 
freehold  property,  the  defendant  refused  to  lend  the  money,  unless  the  borrower 
would  give  him  a  promissory  note  for  the  amount,  to  be  discounted  by  him  at  51.  per 
cent.  :  this,  the  borrower  agreed  to  do  ;  a  bond  and  mortgage  were  executed  for  the 
67001.,  and  the  sum  of  63651.,  the  amount  of  the  note  minus  the  discount  and 
charge  of  preparing  the  securities,  was  paid  to  the  borrower.  An  ejectment  having 
been  brought  to  recover  the  possession  of  the  premises,  on  the  ground  that  the 
mortgage  was  invalid  as  being  given  for  an  usurious  consideration,  the  jury  found 
that  the  primary  object  of  the  transaction  was  the  discounting  of  the  note,  the 
mortgage  being  only  a  collateral  security,  in  the  event  of  the  note  not  being  paid  ; 
and  the  court  held  that  the  transaction  was  not  usurious,  and  that  the  mortgage  was 
valid,  independently  of  the  7  W.  4  &  1  Vict.  c.  80,  and  2  &  .">  Vict.  c.  37.  And 
Parke,  B.,  said:  "I  wish  not  to  be  understood  as  expressing  any  doubt  that  the 
transaction  would  have  been  valid,  even  if  101.  or  201.  percent,  had  been  agreed  bo 
bu  paiil  in  this  case;  because  the  statute  7  \Y.  4  &  1  Vict.  c.  80,  was  in  force  at  the 
time  of  the  contract,  and  there  is  nothing  in  that  statute  rendering  it  less  legal  to 
protect  such  a  payment  by  security  on  land  than  in  any  other  way.  Under  the  statute 
'1  &  3  Vict.  e.  37,  it  is  indeed  different;  because  thai  statute  contains  an  express 
proviso  that  nothing  therein  contained  shall  extend  to  the  loan  or  forbearance  of  any 
money  'upon  security  of  any  lands,  tenements,  or  hereditaments,  or  any  right  or 
interest  therein.1  It  is,  however,  unnecessary  to  give  any  opinion  on  this  pari  of  the 
case,  because,  even  dealing  with  it  according  to  the  principles  of  [282]  the  old  law,  tie' 
jury  have  by  their  verdict  derided  the  security  to  be  valid."  And  in  Hodgkvnson  v. 
IVyatt  (ID.  &  Mer.  \\'->),  it  was  held,  that,  where  a  loan  secured  by  a  bond,  is  also 
Collaterally  secured  by  the  deposit  of  title  deeds  of  leasehold  lands,  such  a  contract  is 
not  protected  by  the  J  A  :;  Vict.  <■.  .'17,  s.  1,  being  within  the  proviso  at  the  end  of 
thai  section,  as  to  a  loan  on  the  security  of  lands,  tenements,  Ac.;  ami  that  the 
statute  is  retrospective.  It  is  therefore  submitted  that  in  this  case  the  deposit  was 
Void,  and  that  the  plaintiffs  are  entitled  to  recover. 

Talfourd,  Serjt.  (with  whom  was  Crompton),  contra.     There  is  nothing  in  an\  oi 
the  cases  cited,  to  invalidate  the  pledge  in  question.     It  may  be  ci edea  that,  it  it 

Were  necessary  to  resort   to  the  2  A    '■'<  Vict.  c.  :i7,  s.    I,  to  legalise    the    transact  ioii.   llic 

defendant  could  not  avail  himself  of  the  enacting  pari  oi  thai  section,  and  reject  the 
proviso.  In  Hodgkvnson  v.  Wya&t,  the  defendant  did  require  the  aid  of  that  statute, 
the  transaction  not  being  protected  by  the  former  statutes.  Here,  however,  the  last 
renewal  of  the  bills  took  place  prior  to  the  passing  of  the  2  ,v  ;;  Vict  c.  -!7.     As  the 

lau  then  stood,  there  was  a  sum  of  1 0001.  clearly  due  to  the  defendant,  from  Lock 
and  the  bankrupt,  in  respect  of  the  two  5001.  bills.  [Tindal,  ('.  .1.  You  have  to 
combat  that  which  took  place  after  the  deposit  oi  the  deed,  viz.,  the  further  forbear 
auce,  in  consideration  of  the  deposit.     Maule,  J.    The  original  loan  was  upon  two 


954  BELL   V.  COLEMAN  2  C.  B.  283. 

bills  for  5001.  each,  continued  by  three  subsequent  renewals  for  10001.  each.  It  was 
a  continuing  loan  of  10001.  The  question  is,  whether  land  might  be  pledged  to  secure 
this  continuing  loan.]  Suppose  the  deed  had  been  originally  deposited  to  secure 
10001.  then  really  and  legally  due,  and  a  bill  were  afterwards  taken  at  usurious 
interest  — [283J  that  clearly  would  not  invalidate  the  original  pledge.  Doe  d.  Hawjhtnu 
v.  King  is,  in  principle,  a  distinct  authority  to  that  effect.  [Maule,  J.  Here  the 
defendant  might  have  sued  to  judgment  on  the  bills,  and  have  taken  the  land  under 
an  elegit.]  The  court  will  have  no  difficulty  in  seeing  that  this  was  a  bona  fide  loan 
on  the  security  of  the  bills,  and  that  the  deed  was  deposited  simply  as  a  security. 
The  true  test  is,  as  in  Berrington  v.  Coll  is,  whether  the  borrower  would  have  obtained 
the  money  but  for  the  real  security.  This  was  a  mere  collateral  deposit,  in  respect  of 
a  transaction  in  itself  perfectly  legal. 

Channell,  Serjt.,  in  reply.  The  effect  of  the  statutes  is,  to  remove  from  certain 
bills  the  vice  of  usury,  not  to  render  valid  securities  upon  the  realty.  [Maule,  J.  At 
the  time  the  deed  was  deposited,  the  two  5001.  bills  were  overdue.  There  was  then 
a  lawful  debt  of  10001.  due  from  Lock  and  the  bankrupt  to  the  defendant.  What 
was  there  to  prevent  the  defendant  from  taking  a  real  security  for  that  debt .'  There 
does  not  seem  to  have  been  any  agreement  at  that  time  that  the  10001.  should  carry 
interest  at  more  than  51.  per  cent.] 

Tindal,  C.  J.  It  appears  to  me  that  in  this  case  there  must  lie  a  verdict  for  the 
defendant :  and  the  ground  upon  which  I  found  that  opinion  is,  that  there  was 
originally  a  valid  deposit  of  the  deed  in  question,  and  that  nothing  has  taken  place 
since  to  invalidate  such  deposit.  It  appears  from  the  case  that,  in  February,  1838, 
there  was  a  debt  of  10001.  due  from  Hood,  the  bankrupt,  to  Coleman,  the  defendant, 
upon  two  dishonoured  acceptances  for  5001.  each.  And,  although  more  than  5  per 
cent,  had  been  taken  by  the  defendant  on  the  discounting  of  those,  bills,  still,  as  the 
law  then  stood,  and  as  it  now  stands,  it  was  a  valid  [284]  debt.  The  moment  the 
defendant  required  payment  of  this  debt,  in  order  to  quiet  him,  the  deed  in  question 
was  put  into  his  hands  by  Lock  with  the  authority  of  the  bankrupt.  At  that  time, 
therefore,  the  deed  was  a  valid  and  subsisting  security  for  the  10001.  It  is  true  that, 
since  that  time,  the  two  5001.  acceptances  have  been  several  times  renewed  at  a  higher 
rate  of  interest  than  5  per  cent.  :  but  that  bargain  was  made  without  reference  to  the 
deed  which  had  already  been  deposited.  It  would  be  strange  to  hold  a  deposit,  good 
and  valid  at  the  time  it  was  made,  to  be  invalidated  by  that  which  afterwards  took 
place.  All  the  subsequent  dealings  in  respect  of  the  bills  took  place  before  the  passing 
of  the  2  &  3  Vict.  c.  37,  the  proviso  of  which  does  not,  by  any  retrospective  force, 
operate  on  by-gone  transactions. 

Coltman  J.     I  am  of  the  same  opinion.     This  case  is  to  be  decided  as  if  the 

2  &  3  Vict.  c.  37,  had  never  passed  at  all.  I  cannot  conceive  that  it  was  the  intention 
of  the  legislature  to  invalidate  a  contract  valid  at  the  time  it  was  entered  into.  That 
being  so,  the  dictum  of  Parke,  B.,  in  Doe  d.  Hauijhton  v.  King,  is  a  direct  authority 
for  our  present  decision.  There  is  nothing,  that  I  am  aware  of,  to  prevent  a  man 
from  taking  landed  security  for  a  legal  debt. 

Maule,  J.  I  also  think  the  defendant  is  entitled  to  judgment  in  this  case.  The 
bankrupt  was  indebted  to  the  defendant  in  10001.  upon  two  bills  of  exchange.  That 
was  a  lawful  debt,  for  it  has  not  been  shewn  that  it  was  contracted  in  a  manner  pro- 
hibited by  law.  The  debt  being  a  lawful  debt,  and  capable  of  being  enforced,  it  was 
agreed  between  the  bankrupt,  the  debtor,  and  the  defendant,  the  creditor,  that  the 
debtor  should  not  be  called  upon  for  immediate  payment,  but  should  deposit  with  the 
defendant,  by  way  of  collateral  security  [285]  for  the  payment  of  the  10001.,  a  deed 
relating  to  real  property,  nothing  being  said  at  the  time  about  the  rate  of  interest. 
I  can  see  nothing  unlawful  in  that  transaction,  nor  is  it  at  all  affected  by  the 
subsequent  bill  transactions. 

Erle,  J.  It  appears  to  me  also  that  the  judgment  in  this  case  must  be  for  the 
defendant.  The  original  debt  upon  the  bills  of  exchange,  was  within  the  protection  of 
the  3&4  W.  4,  c.  98,  s.  7,  and  the  transaction  stands  wholly  independent  of  the  2  a 

3  Vict.  c.  37.  In  Con/nop  v.  Meaks,  the  protection  of  the  statute  of  3  &  4  W.  4, 
c.  98,  s.  7,  was  held  to  extend  to  a  warrant  of  attorney  given  to  secure  payment  of  the 
bills.  And,  when  we  come  to  the  case  of  Berrington  v.  Collis  we  find  the  question 
considered  by  the  court  was,  whether  the  deposit  of  the  lease,  or  the  promissory  note 
and  warrant  of  attorney,  was  the  primary  security  ;  and,  being  of  opinion  that  the 
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loan  was  not  really  made  upon  the  security  of  the  promissory  note,  they  held  the 
security  to  be  invalid.  And  in  Doe  d.  Haughton  v.  King,  though  the  negotiable 
instrument  was  not  tainted  with  usury,  Parke,  B.,  throws  out  an  opinion  in  conformity 
with  the  decision  of  this  court  in  Ikrrini/hn  v.  Collix.  It  appears  to  me,  therefore,  that 
the  deposit  of  the  deed  in  this  case,  being  prior  to  the  passing  of  the  2  &  3  Vict.  c.  37, 
was  a  valid  deposit. 

Judgment  for  the  defendant. 

[286]     Smith  v.  F.  Nesbitt.     Nov.  12,  1845. 

[S.  C.  15  L.  J.  C.  P.  9.] 

In  an  action  upon  a  covenant  by  the  defendant,  that  he  would  pay  over  to  the  plaintiff 
the  first  fruits  or  proceeds  which  should  be  first  realized,  and  "be  at  the  disposition 
of  the  defendant,"  under  a  sequestration,  "  forthwith  upon  the  receipt  thereof,"  the 
declaration  alleged  that  divers  moneys,  being  first  fruits  and  proceeds,  were  realized, 
and  were  at  the  disposition  of  the  defendant,  and  that  he  had  not  paid  them  over 
to  the  plaintiff. — Held,  sufficient,  on  special  demurrer,  and  that  it  was  not  necessary 
to  aver  actual  receipt  of  the  money  by  the  defendant. — The  court  refused  to  refer  it 
to  the  master  to  compute  principal  and  interest  on  a  covenant  to  pay  over  to  the 
plaintiff  the  first  fruits  or  proceeds  which  should  be  realized,  and  be  at  the  disposition 
of  the  defendant,  under  a  writ  of  sequestrari  facias. 

Covenant.  The  declaration  stated,  that,  by  indenture  made  between  one  Henry 
Nesbitt  of  the  first  part,  the  defendant  of  the  second  part,  and  the  plaintiff  of  the  third 
part — after  reciting  that  a  writ  of  sequestrari  facias  had  issued  against  the  ecclesiastical 
goods  and  benefice  of  the  Rev.  C.  Wetherell,  to  recover  a  judgment  debt  of  15001. 
due  to  the  defendant,  that  this  judgment  debt  had  become  the  property  of  H.  Nesbitt, 
and  that  II.  Nesbitt  was  indebted  to  the  plaintiff  in  3001. — the  defendant  covenanted 
with  the  plaintiff,  that  he,  the  defendant,  would  pay  over  the  first  fruits  or  proceeds 
which  should  be  first  realized,  and  be  at  the  disposition  of  the  defendant,  under  the 
said  sequestration,  or  on  account  of  the  said  judgment  debt,  forthwith  upon  the  receipt 
thereof,  to  the  plaintiff,  in  part  or  full  satisfaction,  as  the  case  might  be,  of  the  said  sum 
of  3001,  Averment,  that,  although  divers  moneys,  amounting,  &c.,  being  the  first, 
fruits  and  proceeds,  &c.,  were  realized,  and  were  at  the  disposition  of  the  defendant 
under  the  said  sequestration,  yet  the  defendant  had  not  paid  over  the  said  moneys,  or 
any  part  I  hereof. 

Special  demurrer,  assigning  for  cause  that  the  declaration  did  not  allege  that  the 
first  fruits  or  proceeds  sought  to  be  recovered  had  been  received  by  the  defendant. 

Joinder  in  demurrer. 

Byles,  Serjt.  (with  whom  was  Oleasby),  in  support  of  the  demurrer.  Actual 
receipt  by  the  defendant  of  the  first  fruits  and  proceeds  is,  by  the  terms  of  the 
covenant,  [287]  made  a  condition  precedent  to  the  obligation  to  pay  ;  and  the  allega 
tion  that  they  had  been  realized  and  were  at  the  disposition  of  the  defendant,  which 
is  mixed  up  with  the  breach,  is  insullicicnf.     The  living  being  sequestered,  the  bishop, 

by  his  officer,  receives  the  profits  by  degrees;  and,  when  he  has  received  ei gh  to 

satisfy  the  judgment,  or  when  there  is  no  more  to  receive,  and  not  till  then,  he  pays 

the  ai it   over,  and   returns  the  writ.       How  can  it   be  said  here  1  li.it    the    money  has 

been  received  by  the  defendant  I  [Tindal,  C.  J.  Virtually  and  substantially  it  is  at 
liis  disposal.     The  declaral  Ion  so  alleges,  and  there  is  no  ton  erse.  | 

Channell,  Sent,  contra,  was  stopped  by  the  court. 

TlNDAL,  C.  J.  This  sequestration  is  a  continuing  process,  under  which  the  judg 
nieiit  creditor  is  entitled  to  the  growing  profits.  Il  was  his  duty  to  go  to  the  officer 
of  the  bishop  and  obtain  them.  Otherwise  be  would  lie  guilty  of  a  breach  of  the 
engagement  he  bad  entered  into,  and  by  his  own  voluntary  default,  disappoint  the 
plaintiff  of  his  just  lights.     We  must   look  to  the  substance  of  the  covenant,  and  not 

at  the  mere  form. 

Maule,  .1.     The  defendant  covenants  that  he  will  pay  over  the  first   fruits  or 

proceeds    which    shall    be   realized    and    at     his   disposition    under    the    Bequestoltion 

forthwith  upon  the  receipt  thereof.  That  means  as  soon  as  they  are  realized,  and  tie 
has  power  to  receive  them.     It  was  his  duty  to  apply  for  them. 
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The  rest  of  the  court  concurred. 

Judgment  for  the  plaintiff. 

Judgment  having  been  signed  for  the  plaintiff,  a  rule  [288]  nisi  was  obtained  on  a 
subsequent  day  to  compute  principal  and  interest. 

Nov.  24. — Byles,  Serjt.,  now  shewed  cause.  This  is  not  the  proper  subject  of  a  rule 
to  compute — a  mode  of  proceeding  that  is  only  applicable  to  a  mere  question  of  figures. 
Here,  the  master  would  have  to  enter  into  a  long  inquiry  as  to  what  has  been  received 
under  the  sequestrari  facias,  and  to  take  the  account  as  between  the  bishop  and  the 
defendant,  and  then  as  between  the  defendant  and  the  plaintiff.  The  demurrer  only 
admits  the  receipt  of  moneys  to  the  extent  of  Is.  The  authorities  arc  numerous  to 
shew  that  this  is  not  the  proper  course.  In  Messin  v.  Lord  Massareeme  (4  T.  R.  49.'?), 
the  defendant  having  suffered  judgment  by  default  in  an  action  of  assumpsit  on  a 
foreign  judgment,  the  court  refused  to  refer  it  to  the  master  to  ascertain  what  was 
due;  Lord  Kenyon  saying;  "This  is  an  attempt  to  carry  the  ride  further  than  has 
yet  been  done ;  and,  as  there  is  no  instance  of  the  kind,  I  am  not  disposed  to  make  a 
precedent  for  it."  In  Cooke  v.  Pettit  (2  Wils.  5),  the  court  refused,  in  an  action  of  debt 
upon  a  bond  to  save  the  parish  harmless  from  keeping  a  bastard  child,  to  refer  it  to 
the  prothouotary  to  compute  how  much  the  parish  was  damnified.  So,  in  Denisort  v. 
Mirar(c),  in  covenant  upon  a  deed  of  indemnity  whereby  the  plaintiffs  covenanted  to 
indemnify  the  Bank  of  England  against  advances  to  L.  and  B.  on  bills  of  exchange,  to 
the  amount  of  100,0001.,  and  the  defendant  and  others  agreed  to  indemnify  the  plaint  ill's 
to  the  same  amount  in  certain  aliquot  proportions,  of  which  the  defendant's  proportion 
was  .Vim  i].  -after  judgment  for  the  plaintiffs  on  demurrer,  the  court  refused  to  refer  it 
to  the  master  to  [289]  compute  the  principal  and  interest  due  on  the  deed  ;  considering 
that  it  was  not  a  mere  question  of  computation  of  principal  and  interest,  but  that  it 
was  open  to  the  defendant,  before  the  sheriffs  jury,  to  enter  into  questions  of  collateral 
satisfaction  of  the  plaintiff's  demand  from  securities  and  effects  of  L.  and  B.,  the 
principals,  in  their  hands.  And  Lord  Ellenborough  said:  "It  would  be  a  great 
innovation  upon  our  general  practice,  and  would  be  attended  with  some  inconvenience, 
to  send  such  an  inquiry  to  the  master.  I  hold  this  opinion,  notwithstanding  I  am 
satisfied  that  the  true  motive  of  the  defendant  in  resisting  the  application,  is  for  delay  : 
but  I  cannot,  in  order  to  defeat  that  purpose,  overleap  the  bounds  which  the  court  has 
wisely  set  to  itself  for  administering  justice  upon  these  occasions."  In  Nelson  v. 
Sheridan  (ST.  K.  395),  the  court  refused  to  refer  it  to  the  master  to  ascertain  the 
damages  sustained  by  the  plaintiff,  on  an  interlocutory  judgment  in  debt  on  a  judgment 
in  an  action  brought  on  a  bill  of  exchange.  In  Tidd's  Practice  (9th  edit.  p.  571),  it  is 
said  that  this  practice  "is  confined  to  cases  where  it  appears  on  the  declaration,  that 
the  action  is  brought  upon  bills  of  exchange  or  promissory  notes,  or  other  actions 
wherein  the  quantum  of  damages  depends  on  figures,  and  may  be  as  well  ascertained 
by  the  master  as  before  a  jury."  The  practice  is  similarly  laid  down  in  Archbold 
(7th  edit.,  by  Chitty,  p.  709). 

Channel!  Serjt.,  admitted  that  he  could  not  sustain  his  rule  against  the  authorities 
above  cited. 

Tinual,  C.  J.  This  certainly  involves  more  than  a  mere  computation,  and  wotdd 
be  going  much  further  than  the  practice  of  the  court  warrants. 

Rule  discharged. 

[290]     Thomel  and  Another  v.  Roelants.     Now  14,  1845. 

The  fact  of  the  plaintiffs  having  compounded  with  their  creditors,  and  one  of  them 
being  resident  abroad,  is  no  ground  for  calling  upon  them  to  give  security 
for  costs. 

Chauncll,  Serjt.,  moved  for  security  for  costs,  on  the  ground  that  the  plaintiffs, 
who  were  foreigners,  were  insolvent,  and  had  shortly  before  the  commencement  of 
the  action  compounded  with  their  creditors  for  10s.  in  the  pound,  which  composition 
had  not  yet  been  paid,  and  that  one  of  the  plaintiffs  was  resident  at  Paris.  He  cited 
Yovde  x.  Youde  (3  Ad.  &  E.  311),  where  it  was  held,  that,  in  an  action  brought  upon 

(c)  14  East,  G'22.     And  see  Hardcastlev.  Neiherwood,  5  B.  &Ald.  93,  Aulerv.  Lewis, 

Mann.  X.  P.  Digest,  2nd  edit.  tit.  Set-Off,  and  cases  there  cited. 
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a  bond,  in  the  name  of  an  obligee  resilient  abroad,  for  the  benefit  of  an  assignee  in 
this  country,  the  defendant  may  claim  security  for  costs  from  the  nominal  plaintiff'. 

MAULE,  J.  Insolvency  alone  is  no  ground  for  calling  upon  a  plaintiff  for  security 
for  costs:  and  the  residence  of  one  of  the  plaintiffs  ahroad,  carries  the  case  no 
further. 

Per  curiam.     Rule  refused. 

In  the  Matter  of  G.  D.  Woodhouse.     Nov.  17,  1845. 

Where  an  attorney  obtains  an  order  for  the  taxation  of  his  bill  of  costs,  under  the 
6  &  7  Vict.  e.  73,  s.  43,  he  cannot  proceed  by  attachment  without  first  obtaining  an 
order  for  payment  of  the  amount  certified  to  be  due. 

A  summons  was  taken  out  the  6th  instant,  calling  upon  one  Leonard  Albin  to 
shew  cause  "  why  G.  I).  YVoodhouse's  bill  of  costs  in  the  causes  and  matters  delivered  to 
Albin,  should  not  be  referred  to  [291]  the  masters  to  be  taxed,  the  said  (1.1).  Woodhouse 
giving  credit  for  all  sums  of  money  by  him  received  from  or  on  account  of  Albin,  and 
refunding  what  (if  any  thing)  he  may  upon  such  taxation  appear  to  have  been  over- 
paid ;  and  why  the  said  masters  should  not  tax  the  costs  of  such  reference,  and  certify 
what  shall  be  due  to  or  from  either  party  in  respect  of  such  bill  and  demand,  and  of 
the  costs  of  such  reference  (if  payable),  to  be  paid  according  to  the  event  of  such 
taxation,  pursuant  to  the  statute."  Upon  this  summons  an  order  was  made,  which 
was  afterwards  made  a  rule  of  court.  The  master  having  certified  a  certain  sum  to 
be  due  to  Woodhouse, 

Dowling,  Serjt.,  upon  the  usual  affidavit  of  service,  moved  for  an  attachment 
against  Albin  for  non-payment  thereof.  He  submitted  that  there  was  nothing  in  the 
statute  (i  &  7  Vict.  c.  73,  s.  43(a),  to  interfere  with  the  right  to  enforce  obedience  to 
the  order  and  rule  by  attachment. 

I'lltLE,  J.  The  attachment  was  for  contempt  of  court,  for  breach  of  the  under- 
taking entered  into  on  submitting  to  taxation.  The  whole  essence  of  the  thing  [292] 
was  the  party's  undertaking.  There  is  here  no  order  to  pay  which  the  party  has 
disobeyed.  The  proper  course  is,  to  move  for  an  order  upon  the  party  to  pay  the 
amount  of  the  allocatur  or  certificate,  and  then  to  proceed  by  attachment,  if  that  order 
be  disobeyed. 

The  rest  of  the  court  concurred, 

Howling  took  nothing. 

Seppings  v.  Nokes.     Nov.  19,  L845. 

A.  assigned  to  li.,  by  way  of  security  for  a  loan  of  10,0001.,  two  sums  of  50001.  each, 
due  from  C.  to  A.  under  two  se\  eral  indentures,  and  afterwards  brought  debf  against 
C.  upon  those  indentures:-  The  n n tit  refused  to  stay  the  proceedings  in  the  action 
at  the  instance  of  B.  and  0.,  and  suggested  that  the  proper  course  was  to  apply 
after  judgment  to  stay  execution. 

By  a  deed  of  assignment  bearing  date  the  loth  of  January,  1845,  made  between 
the  plaint  ill' of  the  fust  part,  the  defendant  of  the  second  part,  and  Messrs.  Gurney, 
bankers,  of  the  third  part,  in  consideration  of  10,0001.  lent  and  paid  by  the  Messrs. 

(a)  Which  enacts,  "that  all  applications  made  under  this  act  to  refer  any  such 
bill  as  aforesaid  to  lie  taxed  and  settled,  and  for  the  delivery  of  such  hill,  and  for  the 

delivering  up  of  deeds,  documents,  and  papers,  shall  he  made  in  the  matter  of  such 

attorney  or  solicitor;   and  that,  upon  I  he  taxation  anil  set  I  lenient   ol  any  such  hill,  t  he 

certificate  of  the  officer  by  whom  such  hill  shall  he  taxed  shall  (unless  set  aside  01 
altered  by  order,  decree,  or  rule  of  court,)  be  final  and  conclusive  as  to  the  amount 

thereof,  and  payment  of  tin'  amount  certified  to  he  due  and   directed  to  he  paid,  may 

be  en  forced  according  to  the  course  of  the  court  in  which  such  reference  shall  he  made  : 

and,  in  case  such    reference  shall   be   made   in   any  court    of  common    law.    it    shall    be 

lawful  for  such  court,  or  any  judge  thereof,  to  order  judgment  to  he  entered  up  for 

such  ai t,   with  OOStS,  unless  the  retainer  -hall    he    disputed,    or  to  make  -iieh  Other 

order  thereon  as  such  court   or  judge  shall  deem  prop. II 
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Gurney  to  the  plaintiff,  the  latter,  with  the  consent  of  the  defendant,  transferred  and 
assigned  to  Messrs.  Gurney  two  sums  of  50001.  each,  due  from  the  defendant  to  the 
plaintiff'  under  and  by  virtue  of  two  several  indentures  bearing  date,  respectively,  the 
22nd  and  24th  of  June,  1844,  and  all  his,  the  plaintiff's  interest  in  the  said  money,  by 
way  of  mortgage,  and  delivered  to  them  the  said  two  indentures,  which  still  remained 
in  their  custody. 

The  plaintiff  having  brought  an  action  of  debt  against  the  defendant  upon  the 
indentures  above  referred  to, 

Byles,  Serjt.,  moved  for  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
proceedings  should  not  be  stayed,  and  whjT  he  should  not  pay  the  costs  of  the  applica- 
tion. The  motion  was  made  at  the  instance  of  the  defendant  and  of  Messrs.  Gurney, 
upon  an  affirmation  by  one  of  the  firm,  stating  that  the  whole  of  the  money  and 
interest  secured  by  the  deed  of  assignment,  was  still  [293]  due  and  owing  from  the 
plaintiff  to  them,  and  that  the  action  was  brought  without  their  knowledge,  authority, 
privity,  or  consent,  and  contrary  to  their  wish,  and  that  they  were  desirous  that  the 
proceedings  should  be  stayed.  The  question  is,  whether  this  court  will  so  far  take 
notice  of  the  equitable  interest  of  the  assignees,  for  whose  interest  alone  the  plaintiff 
can  sue,  as  to  stay  proceedings  taken  for  the  recovery  of  the  debt  contrary  to  their 
wish.  In  Legh  v.  Legh(a)  it  was  held  that,  if  the  obligor  of  a  bond,  after  notice  of 
its  being  assigned,  take  a  release  from  the  obligee,  and  plead  it  to  an  action  brought 
by  the  assignee  in  the  name  of  the  obligee,  the  court  will  set  aside  the  plea.  Eyre,  C.  J., 
said:  "The  court  has,  in  many  instances,  refused  to  allow  a  party  to  take  his  legal 
advantage,  where  it  has  appeared  to  be  against  good  faith.  Thus,  we  prevent  a  man 
from  signing  judgment,  who  has  a  right  by  law  to  do  so,  if  it  would  be  in  breach  of 
his  own  agreement.  In  order  to  defeat  the  real  plaintiff,  this  defendant  has  colluded 
with  the  nominal  plaintiff  to  obtain  a  release;  and  I  think,  therefore,  that  the  plea 
of  release  may  be  set  aside  consistently  with  the  general  rules  of  the  court."  And 
Buller,  J.,  said  :  "The  court  proceeds  on  the  ground  that  the  defendant  has,  in  effect, 
agreed  not  to  plead  payment  against  the  nominal  obligee."  [Maule,  J.  The  assignor 
has  still  an  interest  in  the  debt.]  The  proceeding  is  clearly  against  good  faith.  A 
general  release  given  by  a  trustee,  in  fraud  of  his  trust,  is  void  :  Manning  v.  Cox(b). 
There,  a  testator  devised  to  a  trustee,  to  receive  the  rents  for  the  benefit  of  his  chil- 
dren, [294]  and  gave  him  power  to  demise  the  same  for  a  term,  which  he  did,  and 
received  the  rents,  but  did  not  apply  them  to  the  purposes  of  the  trust,  upon  which  a 
bill  in  equity  was  filed  against  him  at  the  suit  of  one  of  the  parties  beneficially 
interested  under  the  will,  and  a  receiver  was  appointed,  who  sued  the  lessees,  in  the 
name  of  the  trustee,  for  non-payment  of  the  rent,  and  they  pleaded  a  release  executed 
to  them  by  the  trustee  pending  the  suit ;  and  the  court  ordered  the  plea  to  be  set 
aside,  and  the  release  to  be  delivered  up  to  be  cancelled. 

Maule,  J.  I  incline  to  think  that  the  defendant  can  have  no  relief,  even  in 
equity,  until  judgment  has  been  obtained  and  execution  is  about  to  issue. 

Tindal,  C.  J.  I  think  my  brother  Maule  has  suggested  the  right  course.  The 
application  must  be  after  judgment,  to  restrain  the  plaintiff  from  suing  out  execution. 

The  rest  of  the  court  concurred. 

Rule  refused. 

[295]     Hureeix  v.  Ellis.     Nov.  19,  1845. 

[S.  C.  15  L.  J.  C.  P.  18;  9  Jur.  1013.     Applied,  Norris  v.  Bin-It,  [1895]  1  Q.  B.  643.] 

By  the  6  &  7  Vict.  c.  86,  s.  21,  the  proprietor  of  a  hackney  carriage  is  required  to 
retain  in  his  possession  the  licence  of  every  driver,  &c,  employed  by  him  while 
such  driver,  &c.  remains  in  his  service.  A  declaration  in  case  stated,  that  the 
plaintiff  obtained  a  driver's  licence  under  the  act ;  that  he  was  employed  by  the 

(a)  1  B.  &  P.  447.  S.  P.  Green  v.  Williams,  K.  B.,  H.  T.  1813,  Mann.  N.  P.  Dig. 
2nd  edit,  127.     And  see  1  M.  &  G.  238,  n. 

(//)  7  J.  B.  Moore,  617.  Ace.  Payne  v.  liogers,  1  Dougl.  407  ;  Innell  v.  Jfewman, 
4  B.  &  Aid.  419;  Doe  d.  Locke  v.  Franklin,  7  Taunt,  9;  Hickey  v.  Hurt,  ib.  48;  Jones 
v.  Herbert,  ib.  421  ;  Mowntstephen  v.  Brooke,  1  Chitt,  Rep.  390.  And  see  Craib  v. 
D'Aeth,  7  T.  R.  670  (5). 
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defendant,  a  proprietor  of  a  hackney  carriage,  mid,  under  the  provisions  of  the  act, 
delivered  the  licence  to  him  ;  and  that,  whilst  the  licence  remained  in  the  defen- 
dant's possession,  the  latter  "  wrongfully  and  unjustly  wrote  in  ink  upon  the  licence 
certain  words  purporting,  and  then  being  intended  by  the  defendant,  to  give  a 
character  of  the  plaintiff  as  an  unfit  and  improper  person  to  act  as  a  driver  of 
hackney  carriages,  that  is  to  say,"  &c.  &c.  ;  by  reason  whereof  the  licence  became 
defaced  and  wholly  useless  to  the  plaintiff,  and  the  plaintiff  was  thereby  hindered 
and  prevented  from  obtaining  employment  as  a  driver,  &c.  : — Held,  on  motion  in 
arrest  of  judgment,  that  the  action  was  maintainable, — that  case  was  the  proper 
form, — and  that  the  declaration  was  sufficient. 

Case.  The  declaration  stated  that,  before  the  committing  of  the  grievances  there- 
inafter mentioned,  to  wit,  on,  &c,  the  plaintiff,  under  and  by  virtue  of,  and  according 
to  the  provisions  of,  a  certain  statute  made  and  passed  in  the  seventh  year  of  the 
reign  of  Her  Majesty  Queen  Victoria,  "for  regulating  hackney  and  stage-carriages  in 
and  near  London,"  obtained  from  the  registrar  of  metropolitan  public  carriages, 
appointed  under  and  by  virtue  of  the  said  act,  and  the  said  registrar  then,  under  and 
by  virtue  of,  and  according  to  the  provisions  of  the  said  act,  granted  to  the  plaintiff 
a  licence  for  him  the  plaintiff  to  act  as  driver  of  hackney  carriages  until  the  1st  of 
June,  1846,  according  to  the  provisions  of  the  said  act.  Averment,  that,  whilst  the 
plaintiff  was  possessed  of  the  said  licence,  and  whilst  the  said  licence  continued  in  force, 
and  before  the  committing  of  the  grievance  thereinafter  mentioned,  to  wit,  on,  &c, 
the  defendant,  then  being  a  proprietor  of  a  hackney  carriage  within  the  purview  of 
the  said  act,  employed  the  plaintiff  to  act  as  driver  of  such  hackney  carriage  ;  and  the 
defendant  then,  under  and  by  virtue  of,  and  according  to  the  provisions  of  the  said 
statute,  delivered  the  said  licence  to  the  defendant,  to  be  by  the  defendant  retained 
in  his  [296]  possession  while  he,  the  plaintiff,  should  remain  in  the  service  of  the 
defendant  as  aforesaid,  according  to  the  provisions  of  the  said  statute  :  Breach,  that 
the  defendant,  well  knowing  the  premises,  but  contriving  to  injure  the  plaintiff,  and 
to  deprive  him  of  the  benefit  and  advantage  of  the  said  licence,  and  to  hinder  and 
prevent  him  from  obtaining  employment  as  a  driver  of  hackney  carriages  under  the 
said  licence,  whilst  the  said  licence  continued  in  force,  and  whilst  the  same  was  so 
retained  in  the  possession  of  the  defendant  as  aforesaid,  and  previously  to  the  same 
being  returned  to  the  plaintiff  by  the  defendant,  on  the  plaintiff  leaving  the  service  of 
the  defendant  as  thereinafter  mentioned,  to  wit,  on,  &e.,  wrongfully  and  unjustly 
wrote  in  ink  in  and  upon  the  said  licence  certain  words  purporting  to  give,  and  being 
then  intended  by  the  defendant  to  give,  a  character  of  the  plaintiff  as  an  unfit  and 
improper  person  to  act  as  a  driver  of  hackney  carriages,  that  is  to  say — "Discharged  ; 
having  been  guilt}'  of  the  most  careless,  reckless  act,  in  attempting  to  get  on  the  box, 
after  letting  in  a  fare,  without  the  reigns  in  hand,  whereby  the  horse's  knees  were 
dreadfully  lacerated,  and  other  injuries  sustained  :  in  my  opinion,  is  not  a  fit  and 
proper  person  to  act  as  driver  of  a  hackney  carriage;  the  lives  of  the  public  are  in 
jeopardy,  and  the  property  in  his  care  destroyed;" — the  winds  so  written  on  the 
said  licence  as  aforesaid,  not  being  any  entry  which,  according  to  the  provisions  of 
the  saiil  act,  the  defendant  was  authorized  to  make  in  or  upon  the  said  licence;  and 
that  the  defendant  afterwards,  and  whilst  the  said  licence  continued  in  force,  to  h  it, 
on,  &C,  last  aforesaid,  on  which  last-mentioned  day  the  plaintiff  left  the  said  service 
of  tilt;  defendant,   returned    the   said    licence  to   the   plaint  iff  with   the   said    words  so 

written  thereon  as  aforesaid;  by  reason  of  which  premises,  the  said  licence  became 
and  was  defaced  ami  damaged,  and  wholly  use  [297]  less  to  the  defendant,  and  the 
defendant  hindered  from  obtaining  employment  as  a  driver  of  a.  hackney  carriage,  by 
certain  persons  named. 

The  defendant  pleaded,  first,  not  guilty  ;  secondly,  a  justification,  which  was 
traversed  by  the  replication. 

The  ran  e  wis  tried  before  Cresswell,  .1.,  at  the  first  sitting  in  Loudon  during 
the  present  term,  when  a  verdict  was  found  for  the  plaintiff,  damages  71. 

Byles,  Serjt.,  now  moved  to  arrest    the  judg ut.     The  declaration,   which  is 

flamed  upon    ihe   eighth    section    of   the    6    .V    7    Vict.    C.  86,  "for   regulating   ha.  km;, 

and  stage-carriages  in  and  near  London,"  does  not  disclose  anything  to  entitle  the 

plaintiff  to  maintain  an  action;  or,  if  there  were  any  cause  of  action,  the  proper 
remedy   was  trespass,   and    not   case.     The   eighth   section    enacts   "that    it    shall   be 
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lawful  for  the  registrar  to  giant  a  licence  to  act  as  driver  of  hackney  carriages,  or  as 
driver  or  as  conductor  of  metropolitan  stage-carriages,  &c,  to  any  person  who  shall 
produce  such  a  certificate  as  shall  satisfy  the  said  registrar  of  his  good  behaviour  and 
fitness  for  such  situation  respectively  :  provided,  &c.  :  and  every  such  licence  shall 
bear  date  on  the  day  on  which  the  same  shall  be  granted,  and  shall  continue  in  force 
until  and  upon  the  1st  of  June  next  after  the  date  thereof,  except  the  same  shall  be 
sooner  revoked,  and  except  the  time  (if  any)  during  which  any  such  licence  shall  be 
suspended  ;  and  on  every  licence  of  a  driver  or  conductor  the  registrar  shall  cause 
proper  columns  to  be  prepared,  in  which  every  proprietor  employing  the  driver  or 
conductor  named  in  such  licence,  shall  enter  his  own  name  and  address,  and  the  days 
on  which  such  driver  or  conductor  shall  enter  and  shall  quit  his  service  respectively  ; 
and  in  case  any  of  the  particulars  entered  or  indorsed  upon  any  licence  in  pursuance 
of  this  act,  shall  be  erased  or  defaced,  every  such  licence  [298]  shall  be  wholly  void 
and  of  none  effect,"  &c.  The  twenty-first  section  enacts  "  that  every  proprietor  of  a 
hackney  carriage,  and  of  every  metropolitan  stage-carriage,  who  shall  permit  or 
employ  any  licensed  person  to  act  as  the  driver  or  conductor  thereof,  shall  require  to 
be  delivered  to  him,  and  shall  retain  in  his  possession,  the  licence  of  such  driver  or 
conductor,  while  such  driver  or  conductor  shall  remain  in  his  service  ;  and  in  all 
cases  of  complaint,  where  the  proprietor  of  a  hackney  carriage  or  of  a  metropolitan 
stage-carriage  shall  be  summoned  to  produce  the  driver  or  conductor  of  such  carriage 
before  a  justice  of  the  peace,  he  shall  also  produce  the  licence  of  such  driver  or  con- 
ductor,  if  at  the  time  of  receiving  the  summons  such  driver  or  conductor  shall  be  in 
his  service  :  and,  if  any  driver  or  conductor  complained  of  shall  be  adjudged  guilty 
of  the  offence  alleged  against  him,  the  justice  of  the  peace  before  whom  he  shall  be 
convicted,  shall,  in  every  case,  indorse  upon  the  licence  of  such  driver  or  conductor, 
the  nature  of  the  offence,  and  the  amount  of  the  penalty  inflicted ;  and  every 
proprietor  who  shall  neglect  to  require  to  be  delivered  to  him,  and  to  retain  in  his 
possession,  the  licence  of  any  driver  or  conductor  during  such  period  as  such  driver 
or  conductor  shall  remain  in  his  service,  or  who  shall  refuse  or  neglect  to  produce 
such  licence  as  aforesaid,  shall  for  every  such  offence  forfeit  the  sum  of  31."  And  by 
section  "24,  the  proprietor  is  required,  under  a  penalty,  to  return  the  licence  to  the 
driver  or  conductor  upon  his  quitting  his  service,  unless  he  has  any  complaint  to 
make,  in  which  case  he  is  empowered  to  retain  it  for  twenty-four  hours.  The  licence, 
therefore,  is  the  property  of  the  driver.  The  defendant  was  entitled  to  the  custody 
of  it,  until,  by  his  wrongful  act  in  defacing  it,  he  determined  the  bailment.  The 
property  and  the  right  of  possession  thereupon  immediately  revesting  in  the  plain- 
[299]-tifT,  trespass  was  the  proper  remedy  ;  as  in  the  case  of  a  common  bailee  of 
goods  breaking  bulk,  or  otherwise  unlawfully  dealing  with  the  goods.  [Erie,  J.  The 
licence  was  lawfully  in  the  defendant's  possession  at  the  time  he  defaced  it.]  Assum- 
ing that  the  form  of  action  is  well  conceived,  the  declaration  should,  at  all  events,  have 
alleged  that  the  act  complained  of  was  done  maliciously.  Proof  that  the  licence  was 
defaced  by  accident  or  by  negligence,  would  support  this  declaration. 

Tindal,  C.  J.  Suppose  the  defendant  had  so  blotted  and  binned  the  document 
as  to  render  the  signature  of  the  registrar  invisible,  and  the  licence  had  become 
wholly  useless,  would  the  plaintiff  have  had  no  remedy  i  The  allegation  is,  that 
the  licence  was  defaced  wrongfully  and  unjustly,  and  the  jury,  by  their  verdict, 
affirm  that  the  act  was  so  done.  It  was  not  necessary  to  aver  that  it  was  maliciously 
done. 

Maule,  J.  It  would  be  very  hard  indeed  if  the  plaintiff  were  without  remedy 
for  such  an  injury  as  this,  even  in  the  absence  of  malice  on  the  part  of  the  defendant; 
and,  if  the  plaintiff  has  any  remedy, — and  I  am  clearly  of  opinion  that  he  has, — it  is 
by  .hi  action  upon  the  case,  and  not  in  trespass. 

The  rest  of  the  court  concurred. 

Rule  refused. 

[300]    Tempest  and  Another  v.  Kilner.     Nov.  21,  1845. 

[S.  C.  3  D.  &  L.  407  ;  15  L.  J.  C.  P.  10.] 

In   assumpsit  for   the   non-delivery   of    railway   shares,   pursuant   to  a    contract,    the 
declaration  alleged  that  "the  plaintiffs  had  always,  from  the  time  of  the  making  of 
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the  agreement,  been  ready  and  willing  to  accept  the  transfer  of  the  shares,"  and 
that,  "  although  the  plaintiffs,  after  the  lapse  of  a  reasonable  time  for  the  transfer, 
requested  the  defendant  to  transfer  the  shares,  and  tendered  and  offered  to  pay 
for  the  same,"  &c,  the  defendant  did  not  transfer,  &c.  The  defendant  pleaded 
that  the  plaintiffs  were  not  always  from  the  time  of  the  making  of  the  agreement 
ready  and  willing  to  accept  the  transfer,  &c. — Held,  on  special  demurrer,  that  the 
traverse  was  too  large,  the  allegation  of  time  in  the  declaration  being  divisible. — 
A  contract  for  the  sale  of  railway  shares  may  be  the  subject  of  an  action  at  law. 

Assumpsit.  The  declaration  stated,  that,  on  the  18th  of  July,  1844,  the  plaintiff's, 
at  the  request  of  the  defendant,  bargained  and  agreed  to  buy  of  the  defendant,  and 
the  defendant  then  bargained  and  agreed  to  sell  to  the  plaintiffs,  a  certain  interest 
or  share  of  him  the  defendant  in  a  certain  company  or  partnership  undertaking  for 
constructing  a  railway  from  the  parish  of  Ashton-under-Lyne,  near  Manchester,  in 
the  county  of  Lancaster,  to  the  parish  of  Kirkheaton,  near  Huddersfield,  in  the 
county  of  York,  to  wit,  100  shares  in  the  said  company  or  partnership  undertaking, 
at  a  certain  price  in  that  behalf,  to  wit,  15s.  premium,  for  each  and  every  share,  that 
is  to  say,  15s.  for  each  and  every  share  in  addition  to  such  sum  or  sums  as  at  the 
time  of  the  transfer  by  the  defendant  to  the  plaintiffs  should  have  been  paid  to  the 
said  company  or  partnership  in  respect  of  the  said  shares  and  each  of  them ;  that,  on, 
&C.  last  aforesaid,  in  consideration  thereof,  and  that  the  plaintiffs,  at  the  request  of 
the  defendant,  then  promised  the  defendant  to  accept  within  a  reasonable  time  a 
transfer  of  the  said  interest  or  shares,  and  to  pay  for  the  same  at  the  rate  or  price 
aforesaid,  the  defendant  then  promised  the  plaintiffs  within  a  reasonable  time  to 
transfer  the  said  interest  or  shares  to  them,  the  plaintiffs  ;  that,  although  a  reasonable 
time  for  the  said  transfer  of  the  said  interest  or  shares  had  long  elapsed  before  the 
commencement  of  the  suit,  and  the  defend-[301]-ant,  long  before  the  commencement 
of  the  suit,  and  after  a  reasonable  time  from  the  making  of  the  said  agreement  and 
promise  had  elapsed,  could  and  might  and  ought  to  have  transferred  the  same  to  the 
plaintiffs,  upon  payment  of  the  price  thereof  after  the  rate  aforesaid ;  and  although 
the  plaintiffs  had  always,  from  the  said  time  of  the  making  of  the  said  agreement  and 
promise,  been  ready  and  willing  to  accept  the  transfer  of  the  said  interest  and  shares 
of  him  the  defendant,  and  to  pay  for  the  same  at  and  after  the  rate  in  that  behalf  afore- 
said, whereof  the  defendant,  during  all  the  time  aforesaid,  had  notice  ;  and  although 
the  plaintiffs,  after  the  lapse  of  a  reasonable  time  for  the  transfer  of  the  said  interest  or 
shares  of  the  defendant,  to  wit,  on  the  1st  of  November,  1844,  requested  the  defendant 
to  transfer  the  said  interest  or  shares  to  them  the  plaintiffs,  and  then  tendered  and 
offered  to  pay  for  the  same  at  and  after  the  rate  in  that  behalf  aforesaid  :  yet  the 
defendant  did  not  nor  would,  when  so  requested  as  aforesaid,  transfer,  and  had  not 
up  to  that  time  transferred,  to  the  plaintiffs  the  said  interest  or  shares  of  him  the 
defendant  in  the  said  company  or  partnership  undertaking,  but  had  neglected  and 
refused  so  to  do  ;  and  that,  by  reason  thereof,  the  plaintiffs  had  lost  divers  great  gains 
and  profits  which  might  and  otherwise  would  have  accrued  to  them  from  the  transfer 
of  the  said  interest  or  shares  to  them  as  aforesaid,  Ac. 

Plea,  that  the  plaintiffs  were  not  always,  from  the  time  of  the  making  of  the  said 
agreement  and  promise  in  the  declaration  mentioned,  ready  and  willing  to  accept  the 
transfer  of  the  said  interest  and  shares  of  him  the  defendant,  and  to  pay  for  the  same 
at  and  after  the  rate  in  the  declaration  in  that  behalf  mentioned,  modo  et  forma 
concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  plea  neither  confesses  and  avoids 
the  matters  contained  in  [302]  the  declaration,  nor  takes  issue  upon  any  allegation 
which  is  material  and  decisive  as  to  the  right  of  action  of  the  plaintiffs;  thai  the 
traverse  taken  by  the  plea  is  too  large,  by  reason  that  it  was  the  duty  of  the  plaintiffs, 
according  to  the  terms  of  the  promise  stated  in  the  declaration,  to  be  ready  and  willing 

to  accept  and  pay  fur  the  said  transfer  (if  the  said  share  <ir  interest  only  within  a 
reasonable  time,  and  not  at  all  times  from  the  making  of  the  contract  until  the  com- 
mencement of  tlie  action  nevertheless  the  defendant  has  tendered  such  an  issue,  that, 
if  it  appeared  at  the  trial  that  the  plain  tills  were  not  ready  and  willing  at  any  lime 
whatever  from  the  making  of  the  contract  until  the  commencement  of  the  action,  the 
issue  must  be  found   for  the  defendant;   that  the  allegation    upon    which    issue    i^ 

C.  P.  xin.— 3] 
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tendered  by  the  second  plea,  is  wholly  immaterial  to  the  cause  of  action  stated  in  the 
declaration,  &c. 

Joinder  in  demurrer. 

Byles,  Serjt,  in  support  of  the  demurrer  (a)1.  The  [303]  plea  is  bad.  Where  an 
allegation  containing  matter  that  is  immaterial,  as  well  as  matter  that  is  material,  is 
divisible,  the  defendant  cannot  put  the  whole  in  issue,  but  must  traverse  so  much  of 
it  only  as  is  material.  In  Com.  Dig.  Pleader  (G.  15),  it  is  said,  that  "a  traverse  larger 
than  can  be  denied  (a)'2  is  bad :  as,  in  intrusion,  if  it  be  alleged  that  possessions  of  the 
college  of  the  dean  and  canons  of  E.  founded  apud  Westminster,  by  dissolution,  &c. 
came  to  the  king,  and  the  defendant  intruded,  &c.,  the  defendant  says  that  the 
foundation  was  by  another  name,  absque  hoc  that  it  was  founded  apud  Westminster 
by  the  name  alleged,  it  is  a  bad  traverse  ;  because  it  extends  to  the  place  of  the 
foundation.  So,  a  traverse  of  the  surrender  of  a  copyhold  to  such  a  steward  such  a 
day,  is  bad ;  for,  the  day  and  the  steward  ought  not  to  be  part  of  the  issue,  but  the 
traverse  ought  to  be  of  the  surrender  modo  et  forma.  So,  in  an  action  on  the  case 
for  stopping  three  lights,  traverse  that  he  stopped  the  said  three  lights,  is  bad;  for,  if 
he  stopped  any  of  them,  the  action  lies.  So,  in  an  action  on  the  case  for  his  wages  ab 
ultimo  Pec.  usque  1  Nov.,  it  is  bad  to  traverse  [304]  the  service  ab  ultimo  Pec.  ad 
1  Nov.,  for.  if  he  served  any  part  of  the  time,  he  ought  to  have  his  wages  for  such 
time."  "So  (title  Pleader  (G,  16)),  a  traverse  narrower  than  it  ought  to  be,  is  bad. 
But,  if  a  traverse  be  narrower  than  it  ought,  and  this  tends  only  to  the  disadvantage 
of  the  defendant,  or  of  him  who  takes  it,  it  is  good  ;  as,  in  trespass,  if  the  defendant 
justifies  by  a  precept  out  of  an  inferior  court,  and  traverses  all  times  before  the 
delivery,  and  after  the  return  of  the  precept ;  yet  it  is  good,  though  he  might  have 
traversed  before  the  teste  :  for,  this  is  to  the  defendant's  disadvantage.  So,  a  man, 
by  a  precise  allegation  of  an  estate,  may  give  an  advantage  of  traversing  it  precisely, 
though  such  particular  estate  is  not  necessary  ;  as,  if  A.  alleges  that  he,  being  seised 
in  fee,  put  his  cattle  into  the  close,  the  defendant  may  traverse  the  seisin  in  fee ; 
though  any  estate  for  life,  or  years,  at  will,  or  licence  of  the  owner,  would  enable  him 
to  put  his  cattle  there."     In  Stephen  on  Pleading  (3rd  edit.  24-1  ;  4th  edit.  286),  it  is 

(a)1  The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  these  : — 
"The  plaintiffs  will  contend  that  the  traverse  taken  by  the  second  plea  is  too  large: 
the  contract  being  to  deliver  the  shares  within  a  reasonable  time,  it  was  the  plaintiffs' 
duty  to  be  ready  and  willing  to  accept  them  within  that  time  and  no  longer:  but, 
as  the  issue  stands,  if  the  defendant  offered  and  the  plaintiffs  refused  the  shares  at 
any  time,  however  long,  after  the  contract  was  open  (and  the  declaration  alleges  that 
a  reasonable  time  had  elapsed  long  before  the  commencement  of  the  suit),  the  defen- 
dant would  succeed  upon  the  issue:  see  Basan  v.  Arnold,  6  M.  &  W.  559.  That  it  is 
clearly  no  justification  for  the  defendant  having  taken  too  large  a  traverse,  that  the 
allegation  in  the  declaration  is  too  large  also,  where  the  allegation  relates  to  an 
interval  of  time,  which  is  divisible  ;  where  an  allegation  relates  to  an  estate  in  land, 
or  other  matter,  which  is  not  divisible,  it  is  otherwise,  and  may  be  traversed  as  laid." 

For  the  defendant,  as  follows: — "The  defendant  will  contend,  that,  inasmuch  as 
the  averment  of  readiness  and  willingness  in  the  declaration,  is  an  indivisible  averment, 
and,  in  part  at  least,  material,  he  is  justified  in  traversing  such  averment  in  the  terms 
thereof,  although  such  terms  may  be  larger  than  necessary.  He  will  also  contend  that 
the  material  part  of  the  averment  only  is  put  in  issue. 

"  The  defendant  will  also  object  to  the  declaration,  on  the  ground  that  the  promise 
declared  on  is  not  supported  by  the  consideration  ;  and  that  the  promise  ought  to 
have  been  laid  on  a  promise  to  transfer  the  shares  to  the  plaintiffs  within  a  reasonable 
time,  and  on  payment  at  the  price  previously  mentioned,  and  not,  as  it  now  stands, 
'  within  a  reasonable  time'  merely. 

"The  defendant  will  also  object  to  the  alleged  request  of  a  transfer,  and  offer  to 
pay  for  the  same,  contained  in  the  declaration,  as  being  of  any  avail,  on  the  ground 
that  such  request  and  offer  are  stated  to  have  occurred  after  the  lapse  of  a  reasonable 
time  for  the  transfer,  and  not  within  or  at  such  reasonable  time. 

"  The  defendant  will  also  object  that  the  interest  or  shares  mentioned  in  the 
declaration  are  not  the  subject-matter  of  legal  sale  or  transfer ;  and  that  it  is  not 
alleged  that  the  defendant  could,  within  a  reasonable  time,  have  transferred  them." 

(a)2  Q.  d.  embracing  more  than  can  be  properly  denied. 
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said  :  "As  a  traverse  must  not  be  taken  on  an  immaterial  allegation,  so,  when  applied 
in  an  allegation  that  is  material,  it  ought  in  general  to  take  in  no  more  and  no  less 
of  that  allegation  than  is  material.  If  it  involves  more,  the  traverse  is  said  to 
be  too  large  ;  if  less,  too  narrow.  A  traverse  may  be  too  large  by  involving  in 
the  issue,  cjuautity,  time,  plaee,  or  other  circumstances,  which,  though  forming 
part  of  the  allegation  traversed,  are  immaterial  to  the  merits  of  the  cause."  In  Basan 
v.  Arnold  ((>  M.  A-  \\  .  559),  to  an  action  on  a  bill  of  exchange,  by  the  indorsee  against 
the  acceptor,  the  defendant  pleaded,  that,  after  the  indorsement,  aud  before  the 
commencement  of  the  suit,  the  plaintiff'  indorsed  and  delivered  the  bill  to  a  person 
whose  name  is  to  the  defendant  unknown,  and  the  defendant  then  be-[305]-came,  and 
still  is,  liable  to  pay  the  amount  to  the  said  person  to  whom  it  was  so  indorsed,  and 
who  from  the  time  of  that  indorsement  hitherto  has  been  and  is  the  holder  thereof: 
the  plaintiff  replied,  that,  at  the  time  of  the  commencement  of  this  suit,  the  plaintiff 
was,  and  still  is,  the  holder  of  the  said  bill  ;  without  this,  that  any  other  person  is 
the  holder  thereof,  in  manner  and  form  as  in  the  plea  is  alleged  :  and  it  was  held  that 
this  replication  was  bad,  as  the  traverse  was  too  large,  and  put  in  issue  the  plaintiff's 
bring  the  holder  of  the  bill,  not  only  at  the  time  of  the  commencement  of  the  suit, 
but  also  at  the  time  of  the  plea  pleaded,  which  was  immaterial.  In  Thwman  v.  WUd 
(1 1  Ad.  .V  E.  453,  3  P.  &  I).  289),  in  trespass  quare  clausum  fregit,  the  defendants 
pleaded  that  I  hey  acted  as  servants  of  J!.,  that  they  delivered  up  possession  of  the 
close  to  him,  and  that  he  afterwards,  with  the  consent  of  the  defendants,  made  satis- 
faction  to  the  plaintiff,  which  was  accepted  ;  anil  it  was  held,  that,  whether  or  not 
satisfaction  from  a  stranger  could  be  pleaded,  it  appeared  from  the  plea  that  15.  was 
a  co-trespasser,  so  as  to  be  able  to  make  a  satisfaction  which  should  enure  to  the  benefit 
of  the  defendants  ;  and  that,  therefore,  the  averment  of  their  consent  to  his  so  making 
satisfaction  was  immaterial,  and  that  a  replication  which  tendered  issue  upon  such 
consent,  was  bad  on  special  demurrer.  The  main  objection  to  the  declaration  is,  that 
the  request  of  a  transfer,  ami  the  oiler  to  pay  for  the  shares,  are  averred  to  have  been 
made  after  the  lapse  of  a  reasonable  time  for  the  transfer.  That  allegation,  however, 
is  immaterial:  the  earlier  part  of  the  declaration  contains  an  averment  of  readiness 
and  willingness  mi  the  plaintiffs'  part  to  accept  and  pay  for  the  shares — an  averment 
which  overrides  the  whole  declaration.  Such  an  allegation  is  sufficient,  without  going 
on  to  allege  ;i  tender  or  [306]  offer:  Rawson  v.  Johnson  (1  East,  203);  Jackson  v. 
Allaiiuij  (i;  M.  ,v  (i.  942,  7  Scott,  X.  R.  875) ;  Boyd  v.  Lett  (ante,  vol.  i.  p.  222,  2  D. 
&  L.  847).  In  Jackson  v.  Alliiia.ii/,  as  here,  there  was  the  double  averment  in  the 
declaration,  that  the  plaintiff  was  ready  and  willing,  ami  that  he  tendered  and  offered, 
to  sell  and  deliver  the  goods  contracted  for;  and  a  plea  that  the  plaintiff  did  not 
tender  or  offer  to  sell  or  deliver,  was  held  bad,  as  being  a  traverse  of  an  immaterial 
allegation.  And  Coltman,  J.,  said  :  "If  the  allegation  in  question  were  struck  out 
of  the  declaration,  there  would  still  remain  sufficient  to  maintain  the  action,  as  the 
allegation  of  the  plaintiffs'  readiness  and  willingness  to  perform  the  contract,  with 
notice  to  the  defendants,  would  l»'  enough  for  that  purpose.  This  shews  that  the 
allegation  as  to  the  tender  is  immaterial,  and  that  issue  cannot  be  token  upon  it." 
The  allegation  being  divisible,  the  defendant  was  bound  to  divide  it,  and  to  traverse 
so  much  of  it  only  as  was  material. 

Manning,  Serjt.,  contra.      Much  confusion  arises  in   these   cases  from  the  improper 
use  of  tin-  word  "material."     The  true  distinction  is,  between  immaterial  and  imperti 
oent  averments.     "It  is  easy,"  says  Lord  Mansfield,  in   Ilfi-iloir  v.  Wright  (2  Dougl. 
66  l ).  "  for  .i  party  to  slate  his  ground  of  action.     If  it  is  founded  on  a  deed,  he  needs 
not  sel  forth  more  than  that  pari  which  is  necessary  to  entitle  him  to  recover.     If  he 

states  what  is  impertinent,  it  is  an  injury  to  the  other  party,  and  may  be  struck  out, 
and    costs  allowed,    upon    motion.      The    distinction    is,    between    that    which   may    be 

rejected  as  surplusage  (which  might  have  been  struck  out  mi  motion),  and  what  cm 

Hot.       Where    the  declaration    contains    impertinent    mal  ter,  foreign    lo   the   cause,  and 

which  the  master,  on  a  reference  to  him,  would  stril it  (irrelevant  covenants,  for 

[307]  instance),  that  will  be  rejected  by  the  court,  and  need  not  be  proved.  But,  if 
the  very  ground  of  the  action  is  misstated,  as,  where  yo tdertake  to  recite  that 

part  of  a  (\rci\  on  which  the  action    is  founded,  and  it   is  misrecit  cil,  llial    will  be  fatal: 

for,  then  the  case  declared  on  is  different  from  that  which  is  proved;  and  yon  must 
recover  secundum  allegata  et  probata."     And,  amongst  other  cases,  his  lordship  refei 
to  Savage  v.  Smith  (2  \V.  Blac.  1101),  and  says:  "That  was  an  action  of  debt  against 
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a  sheriff  s  officer,  by  an  informer.  The  declaration  stated  a  judgment,  and  a  fieri  facias 
upon  that  judgment.  The  fieri  facias  was  given  in  evidence,  but  not  the  judgment  ; 
and  the  court  held,  that,  though  it  might  be  unnecessary  to  aver  the  judgment,  yet, 
having  been  averred,  it  ought  to  have  been  proved  :  and  my  Lord  Chief  Justice  De  Grey 
expressly  went  upon  the  distinction  between  immaterial  and  impertinent  averments, 
and  said  that  the  former  must  be  proved,  because  relative  to  the  point  in  question." 
Here,  the  allegation  is  entire  ;  no  part  of  it  could  be  struck  out  without  avoiding  the 
whole.  The  defendant  has  a  reasonable  time  within  which  to  make  the  transfer. 
The  allegation,  being  indivisible,  is  properly  traversed  in  its  terms.  Then,  the  declara- 
tion contemplates  a  reasonable  time  for  the  transfer,  and  a  reasonable  time  for  the 
acceptance,  of  the  shares  :  and,  as  the  act  of  transfer  by  the  defendant  is  to  be 
accompanied  by  a  corresponding  act  of  the  plaintiffs,  it  is  necessary  that  the  defen- 
dant should  have  notice  of  the  plaintiffs'  readiness  to  accept  the  shares.  [Maule,  J. 
Must  the  plaintiff's  be  continually  asking  for  a  transfer?  Erie,  J.  Is  not  the  allega- 
tion of  notice  of  readiness  enough?]  The  main  objection,  however,  is,  that  railway 
shares,  being  an  interest  in  a  partnership,  a  mere  chose  in  action,  are  not  the  subject- 
matter  of  a  legal  sale  [308]  or  transfer.  [Maule,  J.  A  chose  in  action  cannot  be 
transferred  so  as  to  enable  the  transferee  to  sue  at  law  ;  but  there  is  no  illegality  in 
the  transfer.  The  law  takes  notice  of  these  shares  an  being  things  of  value.  Suppose 
a  man  contracts  to  assign  to  another  as  equitable  interest  in  land ;  could  not  the 
latter  maintain  an  action  upon  that  contract  ?  Would  it  lie  any  answer  to  say  that 
the  subject-matter  of  it  was  a  mere  equitable  interest,  a  chose  in  action  ?  Tindal,  C.J. 
These  shares  are  the  very  things  the  plaintiff's  intended  to  purchase,  and  the  defen- 
dant to  sell.  How  can  it  lie  in  his  mouth  to  say  that  they  are  not  saleable,  there 
being  nothing  illegal  in  the  transaction  ?] 

Byles,  Serjt.,  in  reply,  was  stopped  by  the  court. 

Tindal,  0.  J.  The  allegation  in  the  declaration,  that  the  plaintiffs  had  always 
from  the  time  of  making  the  agreement  and  promise  been  ready  and  willing  to  accept 
the  transfer,  is  to  be  taken  with  such  reservation  as  the  law  imposes,  viz.  during  such 
time  as  from  the  nature  of  the  contract  might  be  inferred  to  be  reasonable.  The 
allegation  of  time  being  divisible,  the  defendant  should  have  divided  it  in  his  plea. 
I  think  the  declaration  is  sufficient,  and  the  plea  insufficient,  and  therefore  that  the 
plaintiffs  are  entitled  to  judgment. 

Coltman  and  Erle,  JJ.,  concurred. 

Maule,  J.  I  also  think  the  declaration  sufficient,  for  the  reasons  already 
suggested.  The  plea  is  clearly  bad.  The  allegation  of  time  is  divisible  :  and  the 
defendant  has  traversed  that  which  clearly  was  immaterial. 

Judgment  for  the  plaintiffs  (a). 


[309]     Gillon  v.  Deare.     Nov.  21,  1845. 

To  a  declaration  by  an  indorsee  against  the  acceptor  of  a  bill,  the  latter  pleaded  that, 
not  being  a  trader  within  the  bankrupt  laws,  and  having  resided  twelve  calendar 
months  within  the  Birmingham  district,  he,  after  the  bill  became  due,  and  before 
the  commencement  of  the  suit,  duly  petitioned  the  district  court  of  bankruptcy  for 
protection  from  process,  under  the  5  &  6  Vict.  c.  116  ;  that  such  proceedings  were 
had  upon  the  said  petition,  that  a  final  order  was  made  by  a  commissioner  d un- 
authorized, for  the  protection  of  the  person  of  the  defendant  from  process,  and  for 
the  vesting  of  his  estate  and  effects  in  an  official  assignee  ;  and  that  no  assignee 
was  chosen  by  the  creditors  of  the  defendant,  or  by  any  of  them  ;  whereby,  and  by 
force  of  the  said  order,  the  defendant  was  discharged  from  the  bill  and  cause  of 
action  in  the  declaration  mentioned — verification. — Held,  on  special  demurrer,  that 
this  was  not  a  good  plea  under  the  fourth  section  of  the  statute,  inasmuch  as  it  did 
not  aver  all  the  facts  necessary  to  shew  the  requisites  of  that  section  to  have  been 
complied  with;  nor  (dissentiente,  Eric,  J.,  and  dubitante,  Maule,  J.)  within  the 
tenth  section,  the  form  prescribed  by  that  section  not  having  been  strictly  followed. 
— Held,  also,  that  the  plea  properly  concluded  with  a  verification. — Semble,  per 


(a)  Vide  Pirn  v,  Grazebrook,  post,  p.  429. 
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Maule,  J.,  that  the  adoption  of  the  short  form  of  plea  given  by  the  tenth  section  is 
not  imperatively  required. 

Assumpsit  by  the  indorsee  against  t  ho  acceptor  of  a  bill  of  exchange. 

Plea,  that,  after  the  acceptance  of  the  1  >i  1 1  of  exchange  in  the  declaration  mentioned 
and  after  the  same  had  become  due  and  payable,  and  before  the  commencement  of  the 
suit,  to  wit,  on,  &C.,  the  defendant,  not  being  a  trader  within  the  meaning  of  the 
statutes  in  force  relating  to  bankrupts  at  the  time  of  making  and  passing  the  act  of 
parliament  thereinafter  mentioned,  and  having  resided  twelve  calendar  months  within 
the  district  of  Birmingham,  under  and  by  virtue  of,  and  according  to  the  directions 
ami  provisions  of,  a  certain  statute  made  and  passed  in  the  sixth  year  of  the  reign  of 
our  lady  the  now  Queen,  intituled,  "An  act  for  the  relief  of  insolvent  debtors"  (5  & 
G  Vict.  c.  116)  duly  presented  his  petition  for  protection  from  process,  to  the  court  of 
bankruptcy  for  the  Birmingham  district,  at  Birmingham,  in  the  county  of  Warwick; 
and  that  such  petition  was  forthwith  afterwards,  [310]  to  wit,  <>n  the  day  and  year 
aforesaid,  filed  of  record  in  the  said  court ;  that  such  proceedings  were  had  in  the  said 
district  court  of  bankruptcy,  upon  the  said  petition  of  the  defendant,  that,  afterwards, 
and  before  the  commencement  of  the  suit,  to  wit,  on,  &c,  a  final  order  was  made  by 
K.  D.  Esq.,  one  of  the  commissioners  of  the  said  district  court  of  bankruptcy  duly 
authorized  in  that  behalf,  for  the  protection  of  the  person  of  the  defendant  from 
process,  and  for  the  vesting  of  the  estate  and  effects  of  the  defendant,  in  T.  B.,  one 
of  the  official  assignees  of  the  said  district  court  of  bankruptcy  ;  that  no  assignee  was 
appointed  by  the  creditors  of  the  defendant,  or  by  any  of  them  ;  and  that  thereby, 
and  by  force  and  virtue  of  the  said  order,  the  defendant  was  discharged  of  and  from 
the  bill  of  exchange  and  cause  of  action  in  the  declaration  mentioned  ;  and  that  the 
said  order  and  discharge  still  remained  in  full  force — verification. 

Special  demurrer,  assigning  for  causes,  amongst  others,  that  the  plea  ought  to 
have  stated  what  the  proceedings  were  which  were  had  upon  the  said  petition,  and 
have  shewn  that  they  were  such  as  were  authorized  by  the  statute,  and  as  entitled 
the  commissioner  to  make  the  final  order;  that  the  plea,  if  intended  for  a  general 
plea  given  by  the  statute,  was  not  sufficient,  inasmuch  as  it  did  not  state  or  shew 
that  the  petition  so  presented  was  such  a  petition,  or  that  it  had  annexed  to  it  such 
schedule,  as  the  statute  required,  nor  did  it  follow  the  language  of  the  statute  in  thai 
behalf  ;  and  that  it  did  not  conclude  to  the  country. 

Joinder  in  demurrer. 

Talfourd,  Serjt.  (with  whom  was  Lush),  in  support  of  the  demurrer.  The  plea  is 
clearly  bad  for  not  pursuing  strictly  the  form  prescribed  by  the  tenth  section  of  [311] 
the  .">  iV  (i  Vict.  c.  ll(i  (<f).  The  question  whether  that  clause  gives  a  general  Eorm  oj 
plea,  as  was  given  by  the  (i  (1.  4,  c.  16,  s.  126,  has  been  discussed  in  the  court  of 
Exchequer,  ami  also  in  this  court.  In  Leaf  v.  Robson  (13  M.  cc  W.  651),  the  defer) 
dant  pleaded,  that,  in  pursuance  of  the  statute  5  &  6  Vict.  c.  I  16,  she  presented  her 
petition  to  the  Leeds  district  court  of  bankruptcy,  in  which  district  she  hail  resided 
for  twelve  calendar  months  previously,  praying  to  he  protected  from  all  process 
against  her  person  ami  property,  and  that  she  might  have  such  further  relief  as  by  the 
said  statute  was  provided,  and  as  the  said  court  should  think  lit  ;  that  such  proceedings 
Were  thereupon  had,  that  afterwards,  to  wit.  on,  ,Vc,  all  older  was  made  by  M.  B.,  the 

c missioner  of  bankrupts  for  the  Leeds  district,  Eor  the  protection  of  the  person  oi 

the  defendant  from  all  process  against  her  person  and  property,  and  for  (he  vesting 

of  her  estate  and   c  Heels  in  ( '.  I1'.,  tile  official  assignee  named   by  1  lie  said  coiiimissic  iner  ; 

whereby,  and  by  force  of  the  premises,  and  of  the  said  statute,  the  defendant  was 
then  discharged  of  and   from  the  premises  and  causes  of  action  in  the  declaration 

mentioned;  and  that  the  said  order  and  discharge  still  remai I  in  lone;  ami  the 

court  of  Exchequer  held  that  this  was  not  a  good  plea  tinder  the  tenth  section, 
because  it  did  not  strictly  Follow  its  words,  or  under  the  fourth  section,  because  it 

(a)  Which  enacts,  "that,  if  any  action  or  suit  is  brought  against  any  petitioner 
for  or  in  respect  of  any  debt  contracted  before  the  date  "l  tiling  his  petition,  it  shall 

lie   a    sufficient    plea    in    liar   of    the      aid    action   or   suit,    tlial    such    petition    was   duly 

presented,  and  a  final  order  for  protection  and  distribution  made  by  a  commissioner 
duly  authorized,  whereof  the  production  of  the  order,  signed  l>v  the  commissioner, 
with  proof  of  his  handwriting,  shall  lie  sufficient  evidence. 
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did  not  shew  all  the  requisites  of  that  section  to  have  been  complied  with.  But,  in 
Cook  v.  Senson  (ante,  vol.  i.  p.  908),  where  to  an  action  by  an  indorsee  against  the 
acceptor  of  a  bill,  the  latter  pleaded,  [312]  that,  before  the  commencement  of  the 
suit,  a  petition  for  his  protection  from  process  was  duly,  and  according  to  the  statute, 
presented  by  him  to  the  court  of  bankruptcy,  that  afterwards,  and  before  action 
brought,  a  final  order  for  protection  and  distribution  was  made  in  the  matter  of  the 
petition,  by  J.  E.,  a  commissioner  of  the  said  court  duly  authorized  in  that  behalf, 
and  that  the  causes  of  action  in  the  declaration,  were  contracted  before  the  date  of 
the  filing  the  petition — this  court  held  the  plea  sufficient  within  the  5  &  6  Vict. 
c.  116,  s.  10.  Here,  the  plea  does  not  follow  the  words  of  the  tenth  section.  It  does 
not  allege  that  a  final  order  was  made  for  protection  and  distribution  ;  neither  does 
it  shew  that  any  of  the  requisites  of  the  earlier  sections  have  been  complied  with.  In 
NichoUs  v.  I'aynr  (7  M.  .v  G.  027,  8  Scott,  X.  K.  732  j,  this  court  inclined  to  think  a  plea 
under  this  statute,  which  omitted  to  aver  that  the  order  was  a  final  order  for  distribu- 
tion as  well  as  for  protection  of  the  defendant's  person  and  property,  was  insufficient  (6). 
[Maule,  J.  The  statute  clearly  meant  to  prevent  the  plaintiff  from  contesting  at  the 
trial  all  the  preliminary  proceedings  before  the  commissioner.  This  is  evident  from  s.  1 2, 
which  enables  any  creditor  who  is  dissatisfied,  to  apply  to  the  commissioner  to  rescind 
his  order.  Taking  the  fourth  (c)  and  the  twelfth  sections  together,  the  commissioner 
has  power  to  make  an  order  for  protection  and  distribution  ;  which,  though  in  some 
[313]  sense  final,  may  be  rescinded  as  to  the  protection,  upon  a  proper  application  to 
the  commissioner's  discretion.  When,  therefore,  a  defendant  sets  up  the  final  order 
as  a  bar  to  an  action,  the  proper  course  for  the  plaintiff  to  take,  if  he  wishes  to  contest 
the  order,  is,  to  apply  to  the  commissioner  under  s.  12.  If  the  validity  of  the  order 
were  allowed  to  be  contested  at  the  trial,  it  might  enure  as  a  good  order  as  to  one 
creditor,  and  not  as  to  another.]  In  Cook  v.  Henson,  Tindal,  C.  J.,  says:  "It  appears 
to  us  that  the  tenth  section  of  the  5  &  6  Vict.  c.  116,  does  give  the  right  to  plead 
generally,  in  the  manner  adopted  by  the  defendant  in  this  case.  Power  is  given  to 
the  commissioner,  in  the  earlier  sections  of  the  act,  to  inquire  into  the  matters  of  the 
petition,  and  adjudicate  upon  them,  and  make  a  final  order  for  protection  and  dis- 
tribution if  he  think  fit  to  do  so  :  and  it  seems  to  us  that  it  was  the  intention  of  the 
legislature  to  make  his  decision  final,  and  not  capable  of  being  controverted  in  an 
action;  especially  as  by  the  twelfth  section  any  creditor  or  assignee  is  enabled  to 
petition  the  commissioner  to  rescind  his  final  order,  so  far  as  relates  to  the  protection 
of  the  petitioner's  person  from  process,  and  so  far  as  relates  to  the  effect  of  such  order 
in  bar  of  suits  and  actions.  If,  then,  the  decision  of  the  commissioner  as  to  the 
matters  authorizing  the  making  of  a  final  order,  is  not  to  lie  controverted,  there  can 
be  no  good  reason  for  requiring  the  plea  to  set  forth  all  the  facts  necessary  to  give 
him  jurisdiction,  and  it  is  reasonable  to  allow,  under  the  section  in  question,  the 
same  form  of  plea  as  is  given,  in  somewhat  more  express  terms,  by  the  bankrupt  act, 
6  G.  [4,  c.  16,  s.  126 "(a)1.  If,  then,  this  is  a  sufficient  plea  under  the  [314]  tenth 
section  of  the  ■">  &  o'  Vict.  c.  116,  and  is  analogous  to  the  general  plea  of  bankruptcy 
under  the  6  G.  4,  c.  16,  it  ought  to  have  concluded  to  the  country  :  Mitts  v.  Williams  (of ; 
WUson  v.  Kemp  (2  M.  *  Sel.  549) ;  Sheen  v.  Garrett  (6  Bingh.  686,  4  M.  &  P.  525). 

Channell,  Serjt,  contra.  All  that  the  statute  5  &  (!  Vict.  c.  116,  requires,  is,  that 
there  shall  be  a  final  order  made,  vesting  the  property  of  the  insolvent  in  some  person 
upon  whom  the  law  casts  the  duty  of  distribution.     The  choice  of  an  assignee  by  the 

(b)  See  Toomer  v.  Gingell,  post,  Trinity  term,  1846,  vol.  iii. 

(')  The  fourth  section  details  the  mode  of  examination  before  the  commissioner, 
preparatory  to  the  second  order,  and  directs  that  such  order  shall  be  called  a  final 
order,  and  shall  be  for  the  protection  of  the  person  of  the  petitioner  from  all  process, 
and  for  the  vesting  of  his  estate  and  effects  in  an  official  assignee,  to  be  named  by 
such  commissioner,  together  with  an  assignee  to  be  chosen  by  the  majority,  in  number 
and  value,  of  the  creditors  who  may  attend  before  the  commissioner  on  such  day, "  «vc. 

(«)'  "Which  enacts  that  the  bankrupt,  having  obtained  his  certificate,  "  may  plead, 
in  general,  that  the  cause  of  action  accrued  before  he  became  bankrupt,  and  may  give 
this  act  and  the  special  matter  in  evidence:  and  such  bankrupt's  certificate,  and  the 
allowance  thereof,  shall  be  sufficient  evidence  of  the  trading,  bankruptcy,  commission, 
and  other  proceedings  precedent  to  the  obtaining  such  certificate." 

(ay  10  Mod.  160,  1  P.  Wms.  249.     See  the'stat,  4  Ann.  c.  4,  s.  8. 
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creditors  is  a  mere  protection  given  to  them  by  the  statute,  not  a  condition  precedent. 
Nor  is  it  necessary,  in  order  to  constitute  a  good  plea  in  bar  under  sect.  10,  that  the 
precise  words  of  that  section  should  be  adopted  in  the  plea  ;  all  that  is  required  is,  that 
it  should  be  shewn  that  there  has  been  a  final  order,  and  not  merely  an  interim  order 
for  protection  ;  and  that  is  sufficiently  shewn  in  this  plea. 

As  to  the  conclusion  of  the  plea — it  may  be  conceded  that  the  conclusion  of 
a  general  plea  of  bankruptcy  must  be  to  the  country  :  but  it  must  be  observed  that 
the  terms  of  the  tenth  section  of  the  5  &  6  Vict.  c.  116,  differ  materially  from  those 
of  the  126th  section  of  the  6  G.  4,  c.  16,  the  language  of  which  is  usually  employed 
in  speaking  of  what  may  be  given  in  evidence  under  the  general  issue. 

Talfourd,  Serjt.,  in  reply.  To  be  a  good  plea  under  the  statute,  it  must  follow 
the  precise  words  of  the  tenth  section  ;  and  it  must  conclude  to  the  country,  or  it 
must  set  out  the  various  steps  taken  in  order  to  shew  that  the  requisitions  of  the  act 
have  in  all  respects  been  duly  complied  with. 

[315]  Ti.ndal,  C.  J.  It  appears  to  me  that  this  plea  is  bad,  upon  a  special 
demurrer  pointing  out  for  cause  that  the  form  virtually  prescribed  by  the  tenth 
section  of  the  5  &  6  Vict.  c.  116,  has  not  been  complied  with.  It  is  clear  that  this 
is  not  a  plea  under  the  fourth  section  ;  for,  in  that  case,  it  must  have  set  out  all  the 
facts  necessary  to  bring  the  case  within  that  clause.  If,  then,  it  is  not  a  plea  under  the 
fourth  section,  it  must  be  taken  to  have  been  pleaded  with  reference  to  the  provisions 
of  the  tenth  section.  Now,  that  section  enacts,  "  that,  if  any  action  or  suit  is  brought 
against  any  petitioner  for  or  in  respect  of  any  debt  contracted  before  the  date  of  filing 
his  petition,  it  shall  be  a  sufficient  plea  in  bar  of  the  said  action  or  suit,  that  such 
petition  was  duly  presented,  and  a  final  order  for  protection  and  distribution  made  by 
a  commissioner  duly  authorized,"  &c.  All  that  this  plea  states  is  that,  after  the 
bill  became  due,  the  defendant  duly  presented  his  petition  for  protection  from  process, 
to  the  Birmingham  district  court  of  bankruptcy,  that  such  proceedings  were  had 
thereupon,  that,  before  the  commencement  of  the  suit,  a  final  order  was  made  for  the 
protection  of  the  person  of  the  defendant  from  process,  and  for  the  vesting  of  his 
estate  and  effects  in  the  official  assignee,  and  that  no  assignee  was  appointed  by 
the  creditors.  It  seems  to  me  that  a  party  ought  not  to  be  at  liberty  to  avail 
himself  of  the  short  form  of  plea  given  by  section  10,  unless  he  is  prepared  to  take 
it  for  better  or  worse.  It  may  be  said  that,  as  the  statute  vests  the  estate  in  the 
assignees  for  the  purpose  of  distribution  amongst  the  creditors,  the  order  is,  in  effect, 
an  order  for  distribution  as  well  as  for  protection.  That  may  be  so.  But  here  we 
are  dealing  with  a  precise  objection,  pointed  out  on  special  demurrer,  that  the  defendant 
has  not  followed  the  form  prescribed  by  the  statute.  I  therefore  think  the  plaintiff  is 
entitled  to  judgment. 

[316]  Cowman,  J.  I  am  of  the  same  opinion.  Enough  is  not  alleged  here  to  make 
this  a  good  plea  independently  of  the  truth  section.  I  am  not  prepared  to  say  that 
the  plea  might  not  have  been  made  good  by  propel1  averments  shewing  that  all  the 
requisites  of  the  statute  had  been  duly  complied  with  :  but  that  has  not.  been  dour. 
It  is  not  shewn  that  there  has  been  a  good  final  older.  I  do  not  think  the  plea  is 
even  a  substantial  compliance  with  section  10.  A  plea  under  that  section  ought  to 
follow  the  very  words  of  the  statute. 

Maule,  J.  I  entertain  some  doubt  in  this  ease,  ami  would  willingly  have  taken 
more  time  to  consider  it.  Certainly  the  language  of  section  10  is  not  followed;  and 
it  may  he  doubted  whether  the  words  in  the  plea,  "for  the  protection  of  the  person 
of  the  defendant  from  process,  and  for  the  vesting  of  the  estate  and  effects  of  the 
defendant  in  T.  I!.,  one  of  the  official  assignees,"  &C.j  though  the  \ei\  words  found 
iii  section  I,  sufficiently  shew  this  to  be  a  plea  under  that  section.  If  it  were  so,  it 
would  by  no  means  he  necessary  to  follow  the  words  of  the  tenth  section  :  it  the  plea 
shewed  tin'  order  to  in'  mi  onler  for  distribution,  as  well  as  for  protection,  it  would 

suffice;  but  I  doubt  whether  it  does  shew  that  with  sufficient  ee:  taint  y.  If  the 
order'  had  been  set  out  in  terms,  the  court  could  hn\e  seen  whether  or  not  it  was  such 
an  order  as  contemplated  by  sect.  I.  Although,  therefore,  1  still  entertain  a  good 
deal  of  doubt,  1  concur  with  my  Lord  Chief  Justice  and  my  brother  ('oilman  that  the 
plaintiff  must  have  judgment. 

As  to  the  conclusion,  I  think  the  plea  is  well  enough  concluded  with  a  /erifica 
tion.  ruder  the  bankrupt  ait,  the  plea  is,  by  the  express  words  of  sect.  L26, 
a  general  plea  -a  sort  of  general   issue,    to   the   exclusion  of   any  other  defence 
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than  such  as  may  arise  out  of  the  defendant's  bankruptcy  and  certificate.  Bank- 
ruptcy [317]  might  have  been  made  a  thing  to  be  given  in  evidence  under  the 
general  issue :  but,  though  the  6  G.  4,  c.  1 6,  did  not  go  so  far  as  that,  it  put  the 
parties  in  precisely  the  same  situation  as  if  bankruptcy  were  shewn  under  the  general 
issue.  The  tenth  section  of  the  f)  &  6  Vict.  c.  116,  does  not  say — as  the  126th  section 
of  the  6  G.  4,  c.  16,  does — that  the  party  may  plead  in  general  that  a  petition  was 
presented,  and  a  final  order  made  thereon,  but  that  "  it  shall  be  a  sufficient  plea  in 
bar  of  the  said  action  or  suit,  that  such  petition  was  duly  presented,  and  a  final  order 
for  protection  and  distribution  made  by  a  commissioner  duly  authorized,"  &c.  The 
plea,  therefore,  is  not  within  the  reason  of  the  analogous  case  of  a  plea  of  bankruptcy. 

Erle,  J.  It  is  with  extreme  hesitation  and  regret  that,  in  this  case,  I  differ  from 
the  rest  of  the  court.  It  appears  to  me  that  the  statute  5  &  6  Vict,  c.  116,  was  passed 
for  the  relief  of  honest  insolvent  debtors,  by  enabling  them,  upon  giving  up  all  their 
property  for  the  benefit  of  their  creditors,  to  obtain  from  the  commissioner  a  final 
order  for  protection  from  process  ;  and  by  furnishing  them  with  a  short  defence,  if 
subsequently  sued  for  debts  due  at  the  time  of  filing  their  petitions.  The  tenth  section 
prescribes  the  requisites  of  the  plea.  It  gives  no  form  :  but  it  contains  a  general 
description  of  the  two  main  points  to  be  noticed  in  the  plea — first,  that  a  petition  for 
protection  was  duly  presented — secondly,  that  a  final  order  for  protection  and  distri- 
bution was  made  by  a  commissioner  duly  authorised.  And  that  is  the  outline  and 
substance  of  the  plea  here  pleaded.  Three  objections  are  made  to  this  plea.  The 
first  is,  that  it  is  improperly  concluded  with  a  verification.  But,  according  to  the 
general  rules  of  pleading,  wherever  new  matter  is  introduced  into  a  plea,  it  must  con- 
[318]-clude  with  a  verification  (</).  The  general  plea  of  bankruptcy  is  anomalous  :  the 
reason  of  it  does  not  extend  to  the  present  case. 

The  second  objection  is,  that  the  statute  contemplated  an  order  vesting  the  estate 
and  effects  of  the  insolvent  in  an  official  assignee  to  be  named  by  the  commissioner 
jointly  with  an  assignee  to  be  chosen  by  the  creditor's,  and  that  the  defendant  is 
deprived  of  the  benefit  of  the  order  because  it  vests  the  estate  in  the  official  assignee 
only.  It  appears  to  me  that  the  plea  is  good  in  that  respect.  The  course  pointed 
out  by  the  statute  is  this :  The  insolvent  is  to  apply  by  petition  to  the  commissioner 
to  be  protected  from  process.  The  commissioner  is  to  appoint  a  day  for  the  insolvent 
to  lie  examined,  and,  if  satisfied,  he  is  to  cause  notice  to  be  given,  that,  on  a  certain 
day,  he  will  proceed  to  make  a  final  order,  unless  cause  be  shewn  to  the  contrary  ; 
which  order  (by  sect.  4)  "shall  be  for  the  protection  of  the  person  of  the  petitioner 
from  all  process,  and  for  the  vesting  of  his  estate  and  effects  in  an  official  assignee,  to 
be  named  by  such  commissioner,  together  with  an  assignee  to  be  chosen  by  the  majority 
in  number  and  value  of  the  creditors  who  may  attend  before  the  commissioner,"  &c. 
This  provision  as  to  the  appointment  of  a  second  assignee,  is  a  provision  for  the  benefit 
of  the  creditors,  if  they  choose  to  avail  themselves  of  it.  But,  if  they  do  not  choose 
to  attend  for  the  purpose  of  appointing  an  assignee  of  their  own  body,  the  insolvent 
ought  not  to  be  deprived  of  the  benefit  of  the  adjudication  made  for  his  protection. 
I  cannot  help  thinking,  therefore,  that  the  plea  is  sufficient,  notwithstanding  this 
objection. 

The  third  objection — and  this  is  the  point  upon  which  I  have  paused  the  longest, 
and  upon  which  I  [319]  regret  to  be  obliged  to  differ  from  the  rest  of  the  court — is, 
that  the  pleader  has  not  exactly  followed  the  words  of  the  tenth  section.  But  to  my 
mind  he  has  taken  a  more  accurate  definition  of  the  order  therein  mentioned,  which 
evidently  refers  to  the  final  older  spoken  of  in  sect.  4.  Now,  the  order  mentioned  in 
sect.  4  is  "  for  the  protection  of  the  person  of  the  petitioner  from  all  process,  and  for 
the  vesting  of  his  estate  and  effects  in  an  official  assignee,"  &c.  ;  not  a  word  being 
said  in  that  section,  or  in  the  order,  about  distribution.  The  order  vesting  the  estate 
and  effects  in  the  assignees,  whose  duty  it  is  to  distribute,  is,  by  force  of  law,  an  order 
for  distribution.  The  statute  not  having  given  a  form  of  plea,  but  merely  describing 
the  two  main  ingredients  which  the  plea  shall  contain,  viz.  the  petition  and  the  vesting 
order,  the  pleader  has  more  accurately  described  the  order  as  an  order  for  the  pro- 
tection of  the  person  of  the  defendant  from  process  and  for  the  vesting  of  his  estate 

(a)  Where  new  matter  is  introduced,  the  pleading  must  not  conclude  to  the 
country  ;  and,  if  the  new  matter  lie  affirmative  matter,  the  pleading  must  conclude 
with  a  verification. 
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and  effects  in  the  assignee — relying  upon  the  known  rule  of  pleading,  which  allows 
an  instrument  to  be  set  out  according  to  its  legal  effect  (a)  I  therefore  think  the  plea 
is  sufficient.  But,  as  the  majority  of  the  court  think  otherwise,  the  plaintiff  must 
have  judgment. 

Judgment  for  the  plaintiff. 

Channell,  Serjt.,  on  the  ground  of  the  difference  of  opinion  upon  the  bench,  prayed 
and  obtained  leave  to  amend,  on  the  usual  terms. 

Rule  accordingly. 

[320]     Xeale  v.  SNOULTEN.     Nov.  22,  1845. 

An  affidavit  of  debt  stating  that  the  defendant  is  indebted  to  the  plaintiff  in  a  certain 
sum  on  a  bill  of  exchange  for  such  an  amount,  and  for  money  lent,  interest,  &c, 
without  shewing  that  the  interest  is  payable  under  a  contract,  is  not  sufficient. — 
Where  the  defendant  is  in  custody  under  a  writ  of  capias  issued  under  the  1  &  2 
Vict.  c.  110,  s.  :;,  in  an  action  commenced  by  writ  of  summons,  it  is  sufficient  to 
file  a  declaration,  and  to  serve  the  defendant  with  notice  thereof. 

A  writ  of  summons  having  issued  against  the  defendant  in  this  cause,  an  order 
for  his  arrest  on  a  capias  under  the  1  &  2  Vict.  c.  110,  s.  3,  was  obtained  upon  an 
affidavit,  stating  that  the  defendant,  a  mariner,  was  "justly  and  truly  indebted  to  the 
deponent  (the  plaintiff)  in  the  sum  of  1051.  8s.  4cL,  on  a  bill  of  exchange  drawn  by  the 
deponent  upon  and  accepted  by  the  defendant  for  the  payment  of  801.  to  the  deponent 
at  a  i lay  now  past,  and  also  for  money  lent  to,  and  paid,  laid  out,  and  expended  for, 
the  defendant,  at  his  request,  and  for  interest  upon  and  for  the  forbearance  to  the 
defendant  by  the  deponent  at  the  defendant's  request  of  moneys  due  and  owing  from 
the  defendant  to  the  deponent,"  and  that  the  defendant  had  informed  the  plaintiff  he 
was  aliout  to  quit  England.     The  defendant  having  been  arrested  upon  this  affidavit, 

Dowling,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  discharge  the 
order,  on  tlie  ground  that  the  affidavit  did  not  disclose  a  debt  for  which  the  defendant 
could  properly  be  held  to  bail. 

Channell,  Serjt.,  shewed  cause.  A  party  may  lawfully  be  arrested  for  interest 
payable  according  to  a  contract.  The  question  therefore  will  be,  whether  this  affidavit 
does  not  sufficiently  shew  that  the  interest  was  payable  under  a  contract.  [Maule,  -I. 
The  statement  is  such  that  it  comprehends  every  way  in  which  interest  may  be 
payable  ;  and,  if  so,  it  comprehends  interest  not  due  under  a  contract.]  The  authorities 
are  not  quite  con-[321]-sistcnt  ;  but  they  will  warrant  the  court  in  referring  the 
interest  in  this  case  to  a  contract.  In  Piacman  v.  Cottis  (3  Dowl.  1'.  C.  42'J,  1  dale,  -17), 
an  affidavit  of  debt  for  5001.,  for  money  lent  and  interest  thereon,  and  on  an  account 
stilted,  without  alleging  a  contract  for  interest,  was  held  sufficient.  And  Parke,  B., 
said:  "The  interest  must  be  due  by  contract ;  the  plaintiff  swears  that  it  is  due." 
[Maule,  .1.  That  would  heal  objections  that  have  prevailed  in  many  cases:  most 
affidavits  contain  the  word  "indebted."]  In  White  v.  Snavrhij  (:i  Dowl.  I'.  ('.  58t), 
an  affidavit  of  debt  claiming  interest  was  held  sufficient,  though  it  neither  stated  the 
amount  of  the  principal,  nor  the  time  when  the  interest  began  to  run. 

M  w  i.k,  J.  In  Galium  v.  Leescm  (2  C.  &  M.  106,  2  Dowl.  1'.  C.  381,  I  Tyrwh,  266), 
an  affidavit  of  dehi  for  "  money  lent  and  advanced,  and  interest  thereon,"  was  held 
bad.  So,  in  Drah  v.  Harding  (4  Dowl.  P.  C.  34),  in  an  affidavit  to  hold  to  bail,  it 
wa^  stated  that  a  sum  was  due  for  money  lent  and  advanced,  &C,  and  for  money  due 
and  payable  for  interest  upon,  and  for  the  forbearance  of,  divers  sums  of  money  due 
and  payable,  and  by  the  plaintiff  forborne  at  the  request  of  the  defendant ;  and  it  was 
held  thai  the  special  contract  to  pay  interesl  was  not  sufficiently  stated.  A  party 
might  swear  that  the  defendant  was  indebted  to  him  in  1001.,  when  501.  only  might 
be  due  for  principal,  and  the  rest  be  claimed  as  what   the  plaintiff  thought   he  was 

justly    entitled    to    recover   in    the    shape   of    interest.      That  Clearly   would    no!    do.       I 

think  this  ailidavit  is  insufficient. 

TlNDAL,  C.  d.      Upon   the  whole,  I   think   the  ailidavit   in  this  ease  was  insufficient 

to  warrant  the  issuing  of  a  capias     The  current  of  authorities  shews,  t  li.it,  to  [322] 

on  Vide  I'nn  \ .  Ora  tHn\       post,  4  29,  139. 
C.  P.  xiii.— .( I  ♦ 
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justify  an  arrest  for  interest,  it  must  be  stated  to  have  become  due  under  a  contract. 
That  is  not  so  stated  here.     The  rule  must  be  made  absolute,  but  without  costs. 

The  rest  of  the  court  concurred. 

Kule  absolute  accordingly. 

Nov.  25. — Dowling,  Serjt.,  on  a  subsequent  day,  obtained  a  rule  nisi  to  set  aside 
the  notice  of  declaration,  and  subsequent  proceedings,  on  the  ground  that,  the  defen- 
dant being  a  prisoner,  he  ought  to  have  been  served  with  a  declaration,  and  that  it 
was  not  enough  to  file  a  declaration  and  serve  him  with  notice  thereof. 

Channell,  Serjt.,  shewed  cause.  The  old  practice,  which  required  a  declaration 
against  a  prisoner  to  be  delivered,  has  no  application  to  proceedings  under  the  1  &  2 
Vict.  c.  110.  Formerly  the  declaration  was  the  commencement  of  the  action  (a) ;  but 
now  it  is  otherwise,  and  a  prisoner  in  custody  under  a  capias  issued  under  the  1  &  2 
Vict.  c.  110,  s.  3,  stands  in  precisely  the  same  situation  as  any  other  defendant,  the 
proceeding  under  that  statute  being  wholly  collateral  to,  and  independent  of,  the 
proceedings  in  the  suit. 

Dowling,  Serjt.,  in  support  of  the  rule.  The  1  &  2  Vict.  c.  110,  s.  3,  has  not 
altered  the  practice  in  this  respect.  Being  in  custody  at  the  plaintiffs  suit  under  the 
provisions  of  that  act,  the  defendant  is  in  precisely  [323]  the  same  situation  as  if  he 
had  been  a  prisoner  from  the  commencement.  [Tindal,  C.  J.  The  proceeding  by 
capias  under  the  statute  is  a  mere  collateral  and  auxiliary  proceeding.]  In  Ball  v. 
Stanley  (6  M.  &  W.  396),  a  judge  at  chambers,  by  consent  of  the  parties  in  a  cause, 
ordered  that,  on  payment  of  the  debt  and  costs,  the  costs  down,  and  the  debt  in  six 
months,  all  further  proceedings  in  the  cause  should  be  stayed  :  the  defendant  paid 
the  costs  down  in  pursuance  of  the  order  ;  and  it  was  held  that  the  plaintiff  could  not, 
within  the  six  months,  obtain  an  order  to  arrest  the  defendant,  under  the  1  &  2  Vict. 
c.  110,  s.  3.  And  Alderson,  B.,  said  :  "  My  first  impression  was  adverse  to  Mr.  Williams, 
but  he  convinced  me  that  this  is  a  proceeding  in  the  cause  :  it  changes  the  nature  of 
the  cause  from  oue  commenced  by  a  writ  of  summons  to  one  founded  on  a  writ  of 
capias.  Though  not  a  necessary  proceeding  to  accelerate  or  retard  final  judgment,  it 
is  yet  a  proceeding  whereby  the  nature  of  the  cause  is  changed."  Upon  principle, 
as  well  as  upon  the  authority  of  that  case,  the  rule  should  be  made  absolute. 

Tindal,  C.  J.  No  authority  has  been  cited  to  shew  that,  if,  in  the  course  of  a 
cause  commenced  by  writ  of  summons,  an  order  for  a  capias  is  obtained  under  the 
1  &  2  Vict.  c.  110,  s.  3,  the  proceedings  are  thereby  in  any  degree  altered.  And  I 
see  nothing  in  principle  to  warrant  the  supposition  that  the  obtaining  this  collateral 
order  so  alters  the  nature  and  course  of  the  proceedings  as  to  entitle  the  defendant  to 
any  thing  that  he  would  not  have  been  entitled  to  if  no  capias  had  issued.  I  therefore 
think  this  rule  must  be  discharged. 

The  rest  of  the  court  concurred. 

Rule  discharged. 

[324]     Walker  v.  Hunter  and  Others.     Nov.  22,  1845. 

[S.  C.  15  L.  J.  C.  P.  12  ;  9  Jur.  1079.     Referred  to,  Brwner  v.  Moore, 
[1904]  1  Ch.  310.] 

The  sheriff  having  seized  certain  goods  in  the  house  of  A.,  under  a  fi.  fa.  against  him 
at  the  suit  of  B.,  and  a  claim  having  been  made  by  C.  under  a  bill  of  sale,  B.  not 
choosing  to  contest  the  claim  so  made  by  C,  his  attorneys  gave  the  sheriff  a  direction 
to  withdraw,  in  the  following  terms: — "A.  v.  B.  Withdraw  under  the  fi.  fa. 
herein,  the  goods  having  been  claimed."  The  officer  finding  that  the  bill  of  sale 
under  which  C.'s  claim  was  made  did  not  convey  the  whole  of  the  goods  he  had 
seized,  retained  possession  of  those  to  which  the  claim  did  not  apply  ;  and  three 
days  afterwards  informed  the  attorneys  for  the  execution-creditor  what  he  had 
done.  The  attorneys,  as  well  as  the  execution-creditor,  expressed  their  approbation 
of  the  course  the  officer  had  adopted,  the  former  observing  that  the  direction  to 

(a)  This  was  practically  so  in  proceedings  by  bill,  as  the  bill,  of  which  the  declara- 
tion was  supposed  to  be  a  copy,  was  never  filed.  It  was  so,  however,  only  at  the 
option  of  the  plaintiff,  who  might  treat  the  issuing  of  process  as  the  commencement  of 
the  action. 
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withdraw  was  only  intended  to  apply  to  the  goods  that  were  the  subject  of  the 
claim. — In  trespass  for  entering  the  house  and  seizing  and  converting  the  goods, 
the  sheriff  justified  entering  under  the  writ.  The  plaintiff  replied,  admitting  the 
writ  and  warrant,  that,  after  the  seizure,  A.  discharged  and  forbade  the  defendants 
from  further  executing  the  writ,  and  new-assigned  that  he  brought  his  action  for 
the  subsequent  trespass  and  conversion.  The  defendants,  in  their  rejoinder,  traversed 
the  discharge  to  the  sheriff: — Held,  that,  construing  the  direction  to  the  sheriff  to 
withdraw,  with  reference  to  the  surrounding  circumstances,  it  amounted  to  no  more 
than  a  partial  direction — to  retire  from  the  possession  of  the  goods  to  which  C.'s 
claim  applied. — Held  also,  that  the  subsequent  ratification  by  A.  of  the  detention 
of  the  rest  of  the  goods,  being  an  act  done  for  his  benefit,  was  a  sufficient  justifica- 
tion to  the  sheriff. — Held  also,  that  the  issue  was  not  divisible,  and  therefore  that 
A.  would  not  be  entitled  to  recover,  even  though  it  should  appear  that  some  of  the 
goods  subsequently  detained,  were  within  the  claim. 

This  was  an  action  of  trespass  against  the  defendants  Hunter  and  Sidney,  sheriff 
of  Middlesex,  Thompson,  their  officer,  and  Furber,  an  auctioneer,  for  breaking  and 
entering  the  plaintiff's  dwelling-house,  and  continuing  therein  for  a  certain  space  of 
time,  and  seizing  and  converting  his  goods.  The  defendants  severally  pleaded  not 
guilty,  and  justified, — the  two  first-named  defendants  as  sheriff,  and  the  others  as 
acting  under  their  authority,  under  a  writ  of  fi.  fa.  issued  at  the  suit  of  one  Arthur 
Gurney  against  the  now  plaintiff,  for  211.  1 4s.  6d.,  out  of  the  court  of  Exchequer. 

The  replication,  by  way  of  new-assignment,  to  the  pleas  of  justification,  stated 
that,  after  the  said  writ  of  [325]  fi.  fa.  had  been  so  sued  out  and  delivered  to  the 
defendants  Hunter  and  Sidney,  as  alleged,  and  after  the  defendants  Hunter  and 
Sidney  had  so  made  their  warrant,  and  the  same  had  been  so  delivered  to  the  defen- 
dant Thompson  as  alleged,  and  after  the  defendant  Thompson,  by  virtue  of  the  said 
writ  and  warrant,  and  the  defendant  Furber,  as  the  servant  of  the  defendant  Thompson, 
and  by  his  command,  had  entered  into  the  said  dwelling-house  in  the  declaration 
mentioned,  as  in  that  plea  alleged,  and  before  the  commencement  of  the  suit,  to  wit, 
on  the  7th  of  March,  1845,  the  said  Arthur  Gurney  discharged  and  forbade  the 
defendants  Hunter,  Sidney,  Thompson,  and  Furber,  respectively,  from  then  further 
executing  the  said  writ,  and  the  defendants  Thompson  and  Furber  from  then  further 
executing  the  said  warrant,  in  the  said  dwelling-house,  or  upon  the  said  goods,  or  any 
part  thereof,  in  the  declaration  respectively  mentioned,  and  then  ordered,  directed, 
and  required  the  several  defendants  respectively  to  withdraw  from  the  said  dwelling- 
house,  and  from  the  possession  of  the  said  goods  respectively,  and  that  thereof  the 
several  defendants  respectively,  then,  and  before  the  commencement  of  the  suit,  had 
due  notice:  that  the  plaintiff  commenced  his  action,  and  declared  as  aforesaid,  not  for 
the  trespasses  in  the  plea  mentioned,  and  therein  attempted  to  be  justified,  but  for 
that  the  defendants,  after  the  said  A rthur  Gurney  had  so  discharged  the  defendants 
respectively  from  then  further  executing  the  said  writs,  and  the  defendants  Thompson 
and  Furber  from  then  further  executing  the  said  warrant,  in  the  said  dwelling  house, 
or  upon  the  said  goods,  or  any  part  thereof,  in  the  declaration  mentioned  respectively, 
and  had  ordered,  directed,  and  required  the  several  defendants  respectively  to  with- 
draw from  the  said  dwelling-house,  and  from  the  possession  of  the  said  goods  respec 
tively  as  aforesaid,  and  after  the  several  defendants  respectively  had  so  had  notice 
thereof  as  aforesaid,  and  before  the  [326]  commencement  of  the  suit,  with  force  and 
arms,  at  the  said  time  when,  &c.  Stayed  and  continued  in  and  upon  the  said  dwelling 
house  for  a  long   time,   to    wit,    on    and    from    the   day  in  the  declaration  ill  thai   behalf 

mentioned  for  the  space  of  six  days   the \i    following,   and   then  continued  in 

I'-  e  -ioii  of  the  said  goods,  and  then  carried  away  the  same,  and  converted  and 
disposed  of  the  same  to  the  defendants'  own  use,  as  t  be  plaintiff  had  in  his  declaration 
complained  against  them;  and  that  the  trespasses  above  newly  assigned  were  other 
and  different  trespasses  from  those  iii  the  plea  mentioned,  and  therein  attempted  to 
be  justified  —verification. 

Iii  their  rejoinder,  the  defendants  Hunter  and  Sidney  denied  the  alleged  discharge 
by  a  special  traverse;  the  other  defendants,  Thompson  and  furber,  pleaded  nol 
guilty,  to  the  new  assignment. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  at  Westminster  after  last 
Michaelmas  term.      It   appeared   that,  on   the  6th  oi    Vfaroh,    i    15,   'lie  defendant 
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Thompson,  assisted  by  Furber,  entered  the  dwelling-house  of  the  plaintiff,  situate  in 
Wellington  Road,  St.  John's  Wood,  under  a  warrant  granted  by  the  sheriff  of  Middlesex 
upon  a  writ  of  li  fa.  at  the  suit  of  Gurney,  and  also  under  another  warrant.  On  the 
following  day,  a  notice  was  served  upon  the  sheriff,  on  behalf  of  a  Mrs.  Cluse,  who 
claimed  the  greater  portion  of  the  goods  seized,  under  a  bill  of  sale,  and  took  out  a 
summons  under  the  interpleader  act  :  whereupon  the  sheriff  was  directed  by  Gurney 
to  withdraw  from  possession.     The  direction  to  withdraw  was  as  follows: — 

"  Gwney  v.  Walker: 

"  Withdraw  under  the  fi.  fa.  herein  ;  the  goods  having  been  claimed." 

"  C.  &  S.,  plaintiff's  attorneys. 

"To  the  sheriff  of  Middlesex,  and  to  "8th  March,  1845. 

Mr.  Thompson,  his  officer." 

[327]  At  the  time  this  direction  was  given,  Culverhouse,  the  clerk  to  Gurney  - 
attorneys,  who  had  the  management  of  the  business,  was  not  aware  that  goods  had 
been  sei/.ed  which  were  not  covered  by  the  bill  of  sale  ;  and,  when  informed  three 
days  afterwards,  that  Thompson  still  retained  a  portion  of  the  goods  not  included  in 
the  bill  of  sale,  he  approved  of  what  he  had  dune,  saying  that  the  order  was  never 
intended  to  apply  to  them.  The  execution-creditor  himself  also  approved  of  what  the 
officer  had  done.  The  sheriff  ultimately  returned  that  the  goods  remained  in  his 
hands  for  want  of  buyer-. 

On  the  part  of  the  defendants,  it  was  contended  that  the  order  to  withdraw  (which, 
being  in  writing,  the  learned  judge  thought  must  speak  for  itself)  was  a  mere  qualified 
order  to  withdraw  from  the  possession  of  such  of  the  goods  as  had  been  claimed. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  the  issue  upon  the  traverse  to  the 
new-assignment  being  divisible,  he  was  at  all  events  entitled  to  succeed  in  respect  of 
certain  of  the  goods  which  were  included  in  the  claim,  and  not  given  up. 

The  learned  judge  was  of  opinion  that  the  issue  was  not  diviisible  :  and  he  thought, 
that,  under  the  circumstances,  the  order  was  a  qualified  order  only,  to  withdraw-  from 
'such  of  the  good-  as  had  been  claimed.  He  thereupon  directed  a  nonsuit,  with  leave 
to  the  plaintiff  to  move  to  enter  a  verdict,  with  4"s  damages,  if  the  court  should  be 
of  opinion  that  he  was  entitled  to  recover. 

Channell,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  plaintiff  for  40s.,  or  for  a  new  trial,  on  the  ground  that  the  paper 
delivered  to  the  sheriff s  officer  on  the  8th  of  March,  coupled  with  the  other  circum- 
stances of  the  case,  [328]  amounted  to  an  absolute  direction  to  the  sheriff  to  withdraw 
from  possession.      Barker  \.  St.  Quintin  (li1  M.  &  \V.  441)  was  cited. 

Channell  and  Shee,  Serjts.  (with  whom  were  Pearson  and  Kennedy),  shewed  cause. 
The  complaint  in  the  declaration  is  completely  answered  by  the  plea,  justifying  the 
breaking  and  entering  under  the  fi.  fa.  The  plaintiff,  by  his  replication,  seeks  to  get 
rid  of  that  justification  by  shewing  a  direction  from  the  execution-creditor  to  the 
sheriff  to  withdraw  from  the  seizure  made;  thus  setting  up  an  intire  answer  to  the 
plea.  The  issue  joined  upon  that  replication,  therefore,  clearly  is  not  divisible.  The 
subsequent  words,  which  proceed  upon  the  assumption  that  the  direction  to  withdraw 
was  an  absolute  and  unqualified  direction,  do  not  make  it  a  new-assignment.  The 
only  question  therefore  is,  whether  the  paper  delivered  to  Thompson  on  the  8th  of 
March  was  a  general  authority  to  withdraw  from  the  seizure  altogether,  or  only  i 
limited  direction  to  abandon  the  seizure  as  to  those  goods  to  which  Mrs.  Cluse's  elain 
applied.  Gurney 's  attemeys  not  thinking  proper  to  contest  the  matter  with  the 
claimant.  The  parol  evidence,  if  admissible,  clearly  shews  that  all  the  parties  under- 
stood the  direction  only  to  apply  to  such  of  the  goods  as  were  covered  by  the  bill 
of  sale. 

Talfourd,  Serjt.  (with  whom  was  H.  Hill),  in  support  of  the  rule.  There 
nothing  in  the  evidence  to  warrant  the  inference  that  the  direction  to  the  sheriff  t 
withdraw  was  meant  to  apply  only  to  a  portion  of  the  goods  that  had  been  seized. 
At  the  time  it  was  given,  neither  the  execution-creditor  nor  his  attorneys  were  aware 
that  any  portion  of  the  goods  seized  was  not  in-[329]-cluded  in  the  claim.  [Maule,  J. 
Was  it  not  competent  to  the  execution-creditor  to  revoke  the  authority  to  withdraw, 
or  afterwards  to  ratify  what  the  officer  had  done  ?     If  so,  what  right  has  the  plaintiff 
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to  compkin '?]  The  sheriff  having  seized,  and  having  received  a  direction  from  the 
execution-creditor  to  withdraw,  the  power  oi  the  writ  was  spent,  and  the  sheriff 
became  a  trespasser  by  remaining  in  possession.     [Maule,  J.     The  execution-creditor 

did  not  part  with  his  rights  to  the  judgment -debtor  by  communicating  to  the  sheriff 
his  intention  to  abstain  from  contesting  the  claim  under  the  interpleader  summons.] 
In  Barker  v.  St.  Quintin,  to  trespass  for  false  imprisonment,  the  defendant,  by  his  plea, 
justified  the  trespass  under  a  writ  of  ca.  sa.  directed  to  him  as  sheriff,  and  sued  out  by 
one  Finn,  on  a  judgment  in  the  Queen's  Bench;  the  plaintiff  replied  that,  before  the 
writ  was  delivered  or  executed,  Finn  released  the  debt,  "and  gave  notice  to  the 
defendant  of  the  release,  and  thereby  discharged  and  forbade  the  defendant  from 
executing  this  writ : "  and  it  was  held  that,  after  a  direction  to  the  sheriff  not  to 
execute  the  writ,  the  sheriff  doing  so  became  a  trespasser.  Parke  B.,  there  says  :  "  The 
case  which  has  been  cited  from  Bulstrode  and  Cro.  Jac.  (Withers  v.  Henley,  Cro.  Jac. 
.".7!>,  .'?  Bnlstr.  96)  is  an  express  authority  to  shew,  that  if  a  plaintiff  in  an  action  gives 
directions  to  the  sheriff  to  discharge  the  defendant,  the  sheriff  is  a  trespasser  if,  after 
that,  he  detains  the  defendant.  In  that  case  Lord  Coke  seems  to  have  thought  that 
the  sheriff  might  have  discharged  himself  by  pleading  a  justification  under  a  judgment 
of  the  court,  founded  on  the  statute  of  Richard  2,  by  which  the  defendant  is  not 
allowed  to  go  at  large  until  he  has  '  made  gree '  to  the  party  :  but  that,  if  the  defen- 
dant made  an  agreement  with  the  plaintiff,  it  was  the  duty  of  the  sheriff  to  discharge 
him,  upon  the  mere  [330]  direction  of  the  plaintiff  himself.  That  case,  then,  is  an 
authority  precisely  in  point  ;  it  seems  to  go  the  length  of  deciding,  that,  where  a 
party  is  in  execution,  if  the  plaintiff  thinks  fit  to  discharge  him,  the  sheriff  is  a 
trespasser  if  he  afterwards  detain  him."  So,  here,  when  the  sheriff  and  the  officer 
received  the  direction  from  the  execution-creditor  to  withdraw,  the  authority  of  the 
sheriff  to  detain  the  goods  was  at  an  end.  [Maule,  .T.  In  Barker  v.  St.  Quintm,  the 
writ  of  ca.  sa.  was  altogether  withdrawn  :  here,  the  sheriff  is  merely  directed  to  with- 
draw from  the  goods  seized  under  the  fi.  fa.  He  clearly  might  have  seized  other  goods 
belonging  to  the  debtor.]  The  direction  to  withdraw,  is  absolute  and  unqualified; 
the  reason  assigned,  is  mere  surplusage.  It  would  have  been  a  perfectly  good  pro- 
tection to  the  sheriff  if  he  had  withdrawn  altogether.  At  all  events,  the  sheriff  is 
liable  in  respect  of  that  portion  of  the  goods  covered  by  the  claim,  as  to  which  the 
order  of  the  execution-creditor  was  disobeyed.     The  issue  is  clearly  divisible. 

TlNDAL,  C.  J.  It  appears  to  me  that  the  only  question  is  this  case  is,  whether  the 
issue  taken  on  the  alleged  discharge  of  the  sheriff  by  Gurney,  the  execution-creditor, 
from  the  execution  of  t lie  writ  of  fi.  fa.,  ought  to  be  found  for  the  plaintiff  or  for  the 
defendants.  The  plaintiff  firings  his  action  against  the  defendants  for  breaking  and 
entiling  his  house,  continuing  therein  for  a  certain  space  of  time,  and  seizing  and 
controverting  his  goods.  The  defendants  justify  the  breaking  and  entering  flic  house 
and  seizing  the  goods,  under  a  fi.  fa.  issued  upon  a  judgment  obtained  against  the  now 
plaintiff  in  an  action  at  the  suit  of  one  Gurney.  The  plea  goes  tii  the  whole  cause  of 
action;  and  there  is  do  dispute  as  to  the  identity  of  the  goods  seized.  The  replication 
alleges,  thai  after  the  sheriff  had  seized  under  [331]  flic  warrant,  ami  before  the  com 
mencemenl  of  the  suit,  Gurney,  the  execution-creditor,  discharged  and  forbade  the 
defendants  from  further  executing  the  writ  and  warrant  in  the  said  dwelling  house,  or 
upon  the  said  goods,  or  any  of  them,  or  any  part  thereof,  in  the  declaration  respec- 
tively mentioned,  and  f  hen  ordered,  directed,  and  required  I  lie  defendants  to  withdraw 

from  the  said  dwelling  house,  and  from  the  possession  of  the  said  g Is,  respectively. 

The  replication,  therefore,  is  as  wide  as  the  plea:  indeed,  if  would  have  been  idle 
unless  it  had  applied  to  all  the  goods  mentioned  in  the  declaration.     The  question  is, 

Whether,  upon  the  evidence,  there  was  a  general  older  from  the  cxeciit  inn  creditor 
discharging  the  sheriff  from  the  execution  of  the  writ,  or  a  partial  discharge,  only 
applying  to  that   portion  of    the   goods  seized  to  which   Mis.  Cluse's  claim  related.       In 

order  to  sustain  the  iss hi  his  part,  the  plaint  iff  put  in  the  paper  given  by  lluruey's 

attorneys  to  the  officer  whilst  in  possession.  If  the  ease  had  rested  upon  that  paper 
alone,  I  should  have  thought  if  a  general  discharge.  It  was  headed  in  the  caU86,  and 
was  in  these  terms;     "Withdraw   under  tin-  ti.  fa.  herein,  tin'  goods  having  been 

clail 1."      It    nothing    more    had    taken    place.   I  should    ha\e    inelined   to  consider  it  a 

complete  direction  to  the  sheriff  to  desist  from  the  further  execution  of  the  writ. 
But  the  evidence  does  not  there.  Gurney,  finding  that  the  direction  was  too  general 
in  ifs  terms,  subsequently  assented  to  its  countermand,     That  aeeras  to  be  the  result 
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of  the  evidence.  The  goods  being  seized  under  the  writ,  and  a  claim  having  been 
made  as  to  some  of  the  goods  by  Mrs.  Cluse,  which  the  attorneys  for  execution- 
creditors  did  not  think  fit  to  contest,  it  is  impossible  to  doubt  that  the  real  intention 
of  the  parties  was,  that  the  sheriff  should  withdraw  only  as  to  the  goods  that  were 
covered  by  that  claim.  That  would  be  the  natural  course.  And  it  appears  that, 
whilst  the  [332]  officer  was  in,  looking  over  the  goods,  Culverhouse,  the  clerk  to 
Gurney's  attorneys,  came  to  him  to  inquire  why  he  remained  in  possession  :  and, 
being  informed  that  there  were  goods  that  were  not  included  in  the  bill  of  sale,  he 
observed  that  the  order  to  withdraw  was  intended  to  be  only  co-extensive  with  the 
claim— a  construction  to  which  Gurney,  upon  the  facts  being  communicated  to  him, 
assented.  Therefore,  taking  into  consideration  the  whole  conduct  of  the  parties  in 
connection  with  the  written  order,  the  inference  I  am  disposed  to  draw  is,  that  that 
document  was  originally  intended  to  be  limited  in  the  way  mentioned  ;  and,  if  that 
be  the  proper  construction,  the  issues  taken  upon  the  replications  to  the  pleas  of 
justification  must  be  found  against  the  plaintiff,  who  sets  up  the  general  discharge. 
And  that  seems  to  me  to  dispose  of  the  second  point,  which  is,  that  the  sheriff 
retained  some  small  portion  of  the  goods  claimed  under  the  bill  of  sale,  and  did  not, 
in  terms,  obey  the  direction  even  in  the  qualified  sense  contended  for  on  the  part  of 
the  sheriff.  Assuming  that  to  be  so,  still  it  affords  no  ground  for  damages  in  this 
action,  which  is  brought  for  seizing  goods  which  the  plaintiff  alleges  to  be  his.  If 
they  were  his,  the  justification  is  made  out :  if  Mrs.  Cluse's,  their  seizure  is  no  ground 
of  action  at  the  plaintiff's  suit  (</).     I  therefore  think  the  rule  must  be  discharged. 

Coltmax,  J.  I  am  of  the  same  opinion.  This  is  an  action  of  trespass  for  break- 
ing and  entering  the  plaintiff's  dwelling-house,  and  seizing  and  converting  his  goods, 
with  a  plea  justifying  under  a  fi.  fa.  at  the  suit  of  Gurney  upon  a  judgment  against 
the  now  plaintiff.  To  this  there  is  a  replication,  or  a  new-assignment  (I  assume  it  to 
be  the  latter),  admitting  the  judgment  ami  the  [333]  fi.  fa.,  and  the  entry  of  the 
sheriff  under  the  writ,  setting  up  an  order  or  direction  from  the  execution-creditor  to 
the  sheriff  tn  withdraw  from  possession.  The  meaning  of  that,  upon  this  record,  clearly 
is.  that  the  sheriff  received  a  direction  to  abandon  the  seizure  as  to  all  the  goods.  By 
this  new-assignment,  the  plaintiff  complains  that  the  sheriff,  in  defiance  of  that  direc- 
tion, continued  in  possession  of  the  house  and  goods.  The  rejoinder  traverses  the 
order  as  a  general  order  to  withdraw  from  all  the  goods.  The  issue  is  not  divisible  : 
it  involves  one  single  substantial  allegation,  the  whole  of  which  the  plaintiff  was  bound 
to  prove.  That  appears  to  me  to  be  beyond  all  doubt.  The  question,  therefore,  is, 
whether  or  not  the  sheriff  was  in  point  of  fact  ordered  to  withdraw  from  the  whole 
of  the  goods  seized,  or  only  from  that  portion  to  which  the  claim"  under  the  bill  of 
sale  applied.  The  paper  itself  undoubtedly  appears  to  be  general  in  its  terms;  and, 
if  it  had  rested  upon  that  alone,  I  should  have  been  disposed  to  think  that  upon  this 
issue  there  ought  to  have  been  a  finding  for  the  plaintiff.  But,  look  at  the  surrounding 
circumstances.  It  was  not  incumbent  on  the  officer  to  withdraw  immediately  upon 
receipt  of  the  order,  if  he  had  reason  to  think  there  was  any  mistake.  The  officer,  in 
tact,  did  not  immediately  retire,  but  remained  in  possession,  sorting  the  goods:  and, 
upon  Culverhouse,  the  clerk,  applying  to  him  to  know  why  he  had  not  withdrawn  in 
obedience  to  the  order,  he  pointed  out  to  him  that  the  claim  made  under  the  bill  of 
sale  did  not  embrace  all  the  goods;  when  Culverhouse  told  him  the  order  was  only 
intended  to  apply  to  such  of  the  goods  as  Mrs.  Clnse  had  claimed.  The  case,  there- 
fore, seems  to  lie  this : — The  sheriff,  being  directed  to  withdraw,  took  upon  himself, 
notwithstanding,  to  remain  in  possession  without  authority  :  and  two  or  three  days 
afterwards  he  gets  authority,  by  the  ratification  of  that  which  he  had  [334]  done.  It 
has  been  said  that  the  sheriff  was  a  trespasser  for  so  remaining  in  possession,  and  that 
the  subsequent  adoption  will  not  avail  as  a  justification  of  the  original  act  of  trespass. 
But  I  apprehend  it  to  be  quite  clear,  that,  though  a  subsequent  adoption  or  ratifica- 
tion will  not  render  valid  an  act  done  altogether  without  reference  to  any  authority, 
yet  that  it  is  otherwise  where  the  party  professes  and  intends  to  act  as  agent  at  the 
time.  That  distinction  is  recognised  in  the  recent  case  of  Wilson  v.  Tumman  (6  M.  A 
G.  236,  6  Scott,  N.  R.  894).  "  If  this  action  be  maintainable,  it  must  be  upon  the 
ground  that  Gurney  could  not,  after  giving  the  paper  in  question  to  the  officer,  have 
pursued  his  rights  under  the  fi.  fa.     It  would  be  monstrous  to  hold  such  a  doctrine. 

(a)  The  plaintiff's  possession  of  the  goods  is  admitted  by  the  pleadings. 
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Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  The  terms 
of  the  issue  are  an  affirmation  on  the  one  side,  and  a  denial  on  the  other,  that  the 
sheriff  was  ordered  to  withdraw  from  the  possession  of  the  goods  in  the  declaration 
mentioned,  or  any  part  thereof  ;  for,  it  is  necessary  to  go  so  far,  in  order  to  make 
the  replication  a  good  answer  to  the  plea.  That  being  the  sense  of  the  issue,  the 
question  is  whether  the  affirmative  of  it  was  sustained  by  the  evidence.  Now,  the 
discharge  mentioned  in  the  replication  must  be  one  that  operated  as  between  the 
execution-creditor  and  the  now  plaintiff',  and  not  merely  as  between  the  sheriff  and 
the  execution-creditor.  It  appeared  that  a  judgment  had  been  obtained  and  a  fi.  fa. 
issued  against  the  now  plaintiff,  and  that  the  sheriff  seized  the  goods  in  the  declara- 
tion mentioned  under  that  writ ;  and  that,  a  claim  having  been  made  by  a  Mrs.  Cluse, 
Gurney,  the  execution-creditor,  desires  the  sheriff  to  "  withdraw  under  the  fi.  fa.  herein, 
the  goods  having  [335]  been  claimed."  That  language,  taken  in  combination  with 
the  circumstances  under  which  the  direction  was  given,  was  not  binding  even  as 
between  Gurney  and  the  sheriff;  still  less  was  it  binding  as  between  Gurney  and 
Walker,  between  whom  there  was  no  privity  at  all.  Gurney  was  clearly  at  liberty  to 
revoke  or  to  modify  the  order  given  by  him.  I  therefore  think  the  plaintiff  has  failed 
to  sustain  the  issue,  even  as  to  the  goods  that  were  covered  by  the  claim  ;  and,  as 
the  declaration  includes  goods  that  were  not  within  the  claim,  on  that  ground  also 
the  evidence  fails  to  sustain  the  issue,  and  therefore  it  was  properly  found  for  the 
defendants. 

As  to  the  other  point — the  declaration  is  for  a  trespass  to  the  plaintiff's  house  and 
goods.  The  plea  justifies  the  breaking  and  entering  the  house,  and  seizing  the  goods, 
under  a  writ  of  fi.  fa.  To  this  plea  there  is  a  replication  (or  a  new-assignment),  which, 
if  true,  gives  a  good  answer  to  the  plea.  The  rejoinder  denies  the  truth  of  the  replica- 
tion. Upon  this  issue  a  verdict  is  found  for  the  defendants.  Supposing,  therefore, 
that  these  were  the  only  pleadings  on  the  record,  I  do  not  see  how  a  verdict  for  the 
plaintiff  for  40s.  damages  could  in  any  view  be  entered. 

Kkle,  J.  I  also  think  this  rule  must  be  discharged.  The  paper  relied  on  for  the 
plaintiff  might  amount  either  to  a  general  or  to  a  limited  order.  For  the  purpose  of 
construing  it,  I  think  we  may  look  at  all  the  circumstances  attending  it.  It  appeal's 
that  Gurney,  the  execution-creditor,  was  desirous  of  obtaining  satisfaction  upon  his 
judgment,  and  that  accordingly  a  writ  of  fi.  fa.  issued,  under  which  the  sheriff  entered 
the  house  of  the  now  plaintiff,  and  seized  certain  goods  therein.  A  third  person 
claiming  under  a  bill  of  sale,  Gurney's  attorneys  did  not  choose  to  incur  the  expense 
of  a  contest,  and  therefore  gave  the  sherilf  a  written  authority  [336]  in  these  terms  : 
— "Withdraw  from  the  fi.  fa.  herein,  the  goods  having  been  claimed."  It  seems  to 
me  that  these  words  will  receive  an  intelligible  application,  if  they  are  construed  as  a 
direction  limited  to  the  goods  covered  by  the  claim.  Suppose  the  sheriff  had  seizei  I 
goods,  apparently  the  property  of  Walker,  in  two  houses,  that  a  third  person  had  claimed 
the  goods  in  one  of  them  only,  and  that  thereupon  the  attorney  for  the  execution 
Creditor  bad  given  a  direction,  like  this,  to  the  sheriff — could  any  one  doubt  that  the 
sherilf  would  have  acted  improperly,  if  he  had  withdrawn  at  once  from  the  whole 
seizure,  without  making  some  inquiry  as  to  the  intention  of  the  order!  This  rase 
certainly  is  not  quite  so  clear  as  the  case  I  put.  But,  taking  the  order  to  withdraw, 
with  the  reason  assigned,  it  seems  to  me  to  limit  its  application  to  the  goods  claimed, 
;iikI  that  the  officer  was  perfectly  justified  in  the  course  he  took. 

Rule  discharged. 


Grafton  v.  Ah.mii ace.     Nov.  l>4,  1845. 

[S.  C.  15  L.  J.  C.  P.  20  ;  !)  .lur.  lo.'S'.t.     See  Chin  v.  Yates,  1856,  I  II.  &  N.  77  ; 
Lee  v.  (Irij/ii,,  L861,  I  B.  &  S.  276.] 

A.  was  employed  by  B.  to  devise  a  method  of  curving  metal  tubing  for  the  purpose  of 
manufacturing  life-buoys,  of  which  B.  was  patentee:  Held,  that  A.  might  recover 
compensation  for  the  labour  and  skill,  and  also  the  value  of  the  materials,  employed 
by  him  in  the  course  of  the  work,  under  a  count  for  work  and  labour  and  materials. 

Debt  for  work  and  labour  and  materials,  and  for  money  due  upon  an  account 
stated.     Plea,  Qunquam  indebitatus. 
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At  the  trial  before  the  undersheriff  of  Middlesex,  it  appeared  that  the  plaintiff 
claimed  51.  5s.  for  work  and  labour,  and  materials  employed,  in  the  devising  and 
constructing  a  machine  or  apparatus  for  the  curving  of  metal  tubing,  to  be  applied 
in  the  construction  of  a  life-buoy,  of  which  the  defendant  was  the  patentee.  The 
particulars  of  the  plaintiff's  demand  were  as  follows  : — 

[337]  "1844.  December.  For  scheming  and  experimenting  for,  and 
making  a  plan-drawing  of,  a  machine  for  the  purpose  of  constructing  and 
forming  tubing  to  be  applied  to  and  in  the  manufacture  of  patent  life- 
buoys, for  the  safety  and  preservation  of  boats  and  shipwrecked  men, 
with  specification  :  engaged  three  days,  at  one  guinea  per  day     .  .      £3     3     0 

"1645.  Januarys.  For  workmen's  time  in  making  and  fitting  up 
a  drum  or  mandril,  with  nut  and  staple,  and  attaching  same  to  lathe,  in 
accordance  with  plan,  and  experimenting  therewith,  when  the  same  was 
found  to  answer  most  satisfactorily  ..... 

"  For  the  use  of  the  lathe  for  one  week  .... 

"For  wood  and  iron  to  make  the  drum,  and  for  brass  tubing  for  the 
experiments  ........ 


"The  defendant  having  announced  his  intention  of  attending  the  experiments  on 
the  6th  of  January,  1645.  and  every  thing  being  got  ready  for  the  purpose,  they 
remained  in  that  state  for  upwards  of  a  week,  during  which  time  the  use  of  a  costly 
and  valuable  lathe  was  lost  to  the  plaintiff." 

The  plaintiff,  it  appeared,  was  a  working  engineer,  and  was  employed  by  the 
defendant  to  devise  some  plan  for  a  machine  for  curving  metal  tubes  for  the  manu- 
facture of  a  life-buoy,  of  which  the  defendant  was  the  inventor  ;  that  the  plaintiff 
prepared  a  drawing,  anil  ultimately  produced  a  ring  or  maundril,  which,  according  to 
the  evidence,  answered  the  purpose  intended  ;  and  that  models  of  air-tubes  were 
made,  and  of  a  machine  for  making  them. 

[338]  On  the  part  of  the  defendant  it  was  insisted,  on  the  authority  of  Atkinson 
v.  Bell  (6  B.  A  C.  277,  2  M.  A  K.  292),  that  an  action  for  work  and  labour  was  not 
under  the  circumstances  maintainable,  but  that  the  action  should  have  been  for  not 
accepting  the  goods. 

For  the  plaintiff  Clark  v.  Mwmford  (3  Campb.  37)  was  cited,  where  Lord  Ellen- 
borough  ruled  that,  under  a  general  count  in  indebitatus  assumpsit  for  work  and 
labour  and  materials,  the  plaintiff  might  recover  for  attendances  as  a  farrier,  and  for 
medicines  administered  in  the  cure  of  the  defendant's  horses. 

A  verdict  was  found  for  the  plaintiff,  damages  51.  5s.,  with  leave  to  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  the  action  was 
misconceived. 

Dowling,  Serjt.,  on  a  former  day  in  this  term,  accordingly  obtained  a  rule  nisi. 

Byles,  Serjt.,  shewed  cause.  There  was  no  contract  in  this  case  for  the  sale  of 
any  goods.  The  plaintiff's  claim  consists  wholly  of  a  demand  for  the  application  of 
labour  and  skill  in  the  invention  of  a  machine,  for  the  more  perfectly  carrying  into 
effect  the  object  the  defendant  had  in  view.  The  case  is  not  distinguishable  from 
Clark  v.  Mwmford.  Lord  Ellenborough  there  says:  "Any  species  of  work  and  labour 
may  be  given  in  evidence  under  such  a  general  count;  and  the  medicines  here  may 
be  considered  materials  employed  by  the  plaintiff  in  and  about  the  business  of  the 
defendant."  So,  here,  the  wood,  iron,  and  brass  tubing  may  properly  be  considered 
materials  employed  in  the  experiments  made  by  the  plaintiff'  for  the  defendant. 
Atkinson  v.  [339]  Bell  is  altogether  a  different  case.  That  was  a  contract  for  the  sale 
of  goods  :  this  is  a  mere  contract  for  the  exercise  of  the  plaintiff's  skill  and  ingenuity 
as  a  machinist,  the  materials  being  only  accessory. 

Dowling,  Serjt.,  in  support  of  his  rule.  If  the  evidence  shews,  as  it  clearly  does, 
that  the  work  and  labour  were  bestowed  upon  the  plaintiff's  own  materials,  it  is 
properly  a  contract  for  the  sale  of  goods,  and  not  work  and  labour.  It  is  distinctly 
laid  down  in  Atkinson  v.  Bell  that,  to  support  an  action  for  work  and  labour,  that  on 
which  the  work  is  performed  must  be  the  property  of  the  defendant.  Bayley,  J., 
says  :  "  In  order  to  sustain  an  action  for  work,  labour,  and  materials,  the  materials 
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upon  which  the  work  and  labour  are  performed  must  be  the  property  of  the  employer. 

If  a  man,  by  my  order,  works  on  my  land,  or  my  house,  or  my  furniture,  it  is  my 
work  and  I  am  at  once  liable  to  pay  for  it.  But  here  Sheddon  was  working  upon  his 
own  materials,  and  the  contract  between  him  and  the  defendants  was  properly  a  con- 
tract for  the  sale  of  goods,  and  not  for  work  and  labour."  [Maule,  J.  In  order  to 
sustain  a  count  for  work  and  labour,  it  is  not  necessary  that  the  work  and  labour 
should  be  performed  upon  materials  that  are  the  property  of  the  plaintiff,  or  that  are 
to  be  handed  over  to  him.  Erie,  J.  Suppose  an  attorney  were  employed  to  prepare  a 
partnership  or  other  deed  :  the  draft  would  be  upon  his  own  paper,  and  made  with 
his  own  pen  and  ink  ;  might  he  not  maintain  an  action  for  work  and  labour  in  pre- 
paring it  ?]  Here  the  contract  was  a  contract  for  a  machine — for  goods  :  what 
difference  can  it  make,  that  the  plaintiff  was  not  sufficiently  skilled  in  his  business  to 
make  the  article  without  previous  experiments  ]  Those  experiments  were  not  made 
at  the  instance  of  the  defendant. 

[340]  Tindal,  C.  J.  It  appears  to  me  that  the  present  case  is  clearly  distinguish- 
able from  Atkinson  v.  Bell,  upon  which  the  learned  counsel  for  the  defendant  has 
placed  his  whole  reliance.  It  is  true  that  Bayley,  J.,  there  lays  it  down  broadly, 
that,  "  if  you  employ  another  to  work  up  his  own  materials  in  making  a  chattel,  then 
he  may  dispose  of  the  produce  of  that  labour  and  those  materials  to  any  other  person. 
No  right  to  maintain  any  action  vests  in  him  during  the  progress  of  the  work :  but, 
when  the  chattel  has  assumed  the  character  bargained  for,  and  the  employer  has 
accepted  it,  the  party  employed  may  maintain  an  action  for  goods  sold  and  delivered  : 
or,  if  the  employer  refuses  to  accept,  a  special  action  on  the  case  for  such  refusal. 
But  he  cannot  maintain  an  action  for  work  and  labour,  because  his  labour  was  bestowed 
on  his  own  materials  and  for  himself,  and  not  for  the  person  who  employed  him." 
In  the  application  of  those  observations,  regard  must  be  had  to  the  particular  facts 
of  that  case.  There,  Sheddon  (whose  assignees  the  plaintiffs  were),  a  manufacturer 
of  machinery,  was  employed  by  the  defendants  to  make  two  spinning-frames.  These 
spinning-frames  were  completed  and  packed,  ready  to  be  delivered  to  the  defendants: 
but  it  was  held,  that,  as  the  appropriation  was  not  assented  to  by  the  defendants, 
there  was  no  change  of  property,  so  as  to  entitle  the  plaintiff's  to  maintain  an  action 
for  goods  solfl  and  delivered  (a) ;  and  that  a  count  for  work  and  labour  and  materials 
could  not  be  sustained  for  the  reason  already  stated,  viz.  that  the  work  was  done  upon 
the  bankrupt's  own  materials,  which  still  remained  his  property.  The  substance  of 
the  contract  in  that  case  was,  goods  to  be  sold  and  delivered  by  the  one  party  to  the 
Other.  Here,  however,  there  never  was  any  intention  to  make  any  thing  that  [341] 
could  properly  become  the  subject  of  an  action  for  goods  sold  and  delivered.  But  the 
plaintiff  was  applied  to  to  point  out  the  proper  mode  of  attaining  a  given  object,  and 
he  brings  his  action  for  the  work  and  labour  done  by  him,  and  the  materials  used  in 
the  performance  of  that  which  he  undertook  to  do,  ami  which  appears  from  the 
evidence  to  have  been  successfully  done.  I  think  it  quite  clear  that  the  count  for 
work  and  labour  is  the  proper  one  to  cover  such  a  claim,  and  that  the  plaintiff  is  as 
much  entitled  to  recover  in  respect  of  the  application  of  his  skill  and  scientific  know- 
ledge, as  he  HTOllld  have  been  lor  mere  manual  work  and  labour.  For  these  reasons, 
I  think-  the  rule  fur  entering  a  nonsuit  must  be  discharged. 

Coltman,  J.    I  am  of  the  same  opinion.    Atkinson  v.  Bell  \<  clearly  distinguishable 

from  the  present  case.  The  order  there  was  for  I  wo  spinning  frames  to  be  made  for 
the  defendants:  and,  though  the  mere  undertaking  of  the  bankrupt  to  make  two 
spinning  flames  in  pursuance  of   that  order,  did    not   vest    in   them  tin1  property  in  the 

identical  frames  when  completed,  in  the  absence  of  any  assent  on  their  pari  to  the 
appropriation,  still  the  contract  was  not  a  contracl  for  work  ami  labour.  Bayley,  J., 
puts  that  case  upon  precisely  the  same  ground  on  which  the  Lord  Chief  Justice  pnl 

this  case.    The  clai f  a.  tailor  or  a,  shoemaker  is  for  t  he  price  of  g Is  when  delivered, 

and  not  for  (he  work  and  labour  bestowed  by  him  in  the  fabrication  of  them.  Little 
dale,  . I.  says  :  "As  to  the  count  for  work  ami  labour  and  materials,  the  labour  was 
bestowed  ami  the  materials  were  found  for  the  purpose  of  ultimately  effecting  a  sale  ; 
and,  if  that  purpose  was  never  completed,  the  contracl  was  not  executed."  So,  lure, 
if  this  had  been  a  contract  by  the  plaintiff'  to  make  a  machine  for  the  defendant,  the 
proper  remedy  would   have   I n    by  an  action   for  goods  [342]  sold  and  delivered,  or 

(n)  Sed  vide  ll'Ukiu.<  v.  BromAead,  6  M  &  <:.  963,  7  Scott,  N.  R.  921. 
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an  action  for  not  accepting  the   machine.      Under  those  circumstances,   Atkinson   v. 

Bell  would  have  been  an  authority.  But  here  it  appears  that  the  plaintiff  was 
merely  employed  to  use  his  skill  in  devising  a  mode  of  carrying  out  the  defendant's 
invention. 

Maule,  J.,  concurred. 

Erle,  J.  I  also  am  of  opinion  that  the  rule  for  entering  a  nonsuit  in  this  case 
should  be  discharged.  The  fair  result  of  the  evidence  is,  that  the  plaintiff  was 
employed  to  exert  his  skill  and  ingenuity  in  discovering  a  mode  by  which  the  curving 
of  metal  tubes  might  he  effected  for  the  better  carrying  out  the  defendant's  invention, 
it  appears  to  me  to  be  quite  clear  that  the  proper  form  of  declaring  in  such  a  case  is, 
for  work  and  labour. 

Rule  discharged. 

Wade  /■.  Simeon.     Nov.  24,  1845. 

The  plaintiff's  attorney  having  given  evidence  on  his  behalf,  and  it  being  afterwards 
discovered,  that  his  client  had  previously  assigned  to  him  all  his  interest  in  the 
event  of  the  suit,  the  court  set  aside  a  verdict  found  for  the  plaintiff,  without  enter- 
ing into  the  consideration  of  the  probable  effect  of  the  evidence  so  given  upon  the 
minds  of  jury. 

Upon  the  trial  of  this  cause,  before  Erie,  J.,  at  the  sittings  at  Westminster  after 
last  Trinity  term,  one  Russell,  the  plaintiff's  attorney,  was  examined  as  a  witness  on 
his  behalf,  and  a  verdict  was  found  for  the  plaintiff,  damages  20001.  For  the  circum- 
stances out  of  which  the  action  arose,  and  the  declaration  vide  Wade  v.  Sum  on,  ante, 
vol.  i.  p.  610. 

Shee,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  new  trial, 
principally  upon  affidavits  [343]  stating  that  Russell  had,  prior  to  the  trial  taking 
place,  obtained  from  the  plaintiff  an  assignment  of  all  his  interest  in  the  action  and  in 
the  damages  that  might  be  obtained  therein  against  the  defendant,  and  that  this 
fact  had  not  come  to  the  knowledge  of  the  defendant,  or  of  his  attorney,  until  some 
days  after  the  trial. 

Channell  and  Byles,  Serjts.,  now  shewed  cause.  The  mere  fact  of  a  witness  having 
been  examined  for  the  plaintiff  at  the  trial  who  has  an  interest  in  the  event,  is  not  a 
ground  for  granting  a  new  trial  ;  Dewdney  v.  Palmer  (4  M.  &  W.  664,  7  Dowl.  P.  C. 
177).  In  Turner  v.  PearU  (1  T.  R.  717),  it  was  held  that  an  objection  to  the  com- 
petency of  witnesses  discovered  after  a  trial,  is  not  of  itself  a  sufficient  ground  for 
granting  a  new  trial  ;  though  it  may  have  some  weight  with  the  court  where  the 
party  applying  appears  to  have  merits.  In  the  present  case  there  is  no  affidavit  of 
merits.  Buller,  J.,  in  that  case  says:  "There  has  been  no  instance  of  this  court's 
granting  a  new  trial  on  an  allegation  that  some  of  the  witnesses  examined  were 
interested  ;  and  I  should  be  very  sorry  to  make  the  first  precedent.  Anciently,  no 
doubt,  the  rule  was,  that,  if  there  were  any  objection  to  the  competency  of  the  witness, 
he  should  be  examined  on  the  voir  dire  :  and  it  was  too  late  after  he  was  sworn  in  chief. 
In  later  times,  that  rule  has  been  a  little  relaxed  ;  but  the  reason  of  doing  so  must  be 
remembered.  It  is  not  that  the  rule  is  done  away,  or  that  it  lets  in  objections  which 
would  otherwise  have  been  shut  out.  It  has  been  done  principally  for  the  con- 
venience of  the  court ;  and  it  is  for  the  furtherance  of  justice.  The  examination  of  a 
witness,  to  discover  whether  he  is  interested  or  not,  is  frequently  to  the  same  effect  as 
his  examination  in  chief :  so  that  it  saves  time,  and  is  more  convenient,  to  let  him  be 
sworn  in  chief  in  the  first  instance;  and  in  case  it  [344]  should  turn  out  that  he  is 
interested,  it  is  then  time  enough  to  take  the  objection.  But  there  never  yet  has 
been  a  case  in  which  the  party  has  been  permitted,  after  trial,  to  avail  himself  of  any 
objection  which  was  not  made  at  the  time  of  the  examination."  And  Grose,  J.,  said  : 
"  If  the  plaintiff  will  insist  upon  the  strict  rule  relative  to  the  incompetency  of  wit- 
nesses, the  defendant  has  an  equal  right  to  avail  himself  of  the  rule  that  the  objection 
now  comes  too  late."  Russell's  evidence  could  not  have  influenced  the  verdict :  he 
was  only  called  to  speak  to  matters  that  might  have  been  altogether  omitted  from  the 
declaration.  [Tindal,  C,  J.  We  cannot  speculate  upon  the  precise  effect  which 
Russell's  evidence  may  have  had  upon  the  minds  of  the  jury.  He,  as  an  attorney, 
must  have  known  that  his  evidence  was  not  admissible.      Maule,  J.      I  think  it  is 
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highly  probable  that  the  verdict  would  have  been  the  other  way,  if  the  jury  had  known 
that  Russell  was  substantially  the  plaintiff.  I  doubt  whether  the  assignment  can  be 
sustained.  The  transaction  looks  very  much  like  champerty,  an  offence  that  was 
formerly  punished  with  the  loss  of  the  ears.]  There  is  no  precedent  for  such  an 
application.  [Tindal,  C.  J.  Such  conduct  in  an  attorney  is  happily  without  precedent ; 
and  I  hope  the  like  will  not  occur  again.] 

Slice,  Serjt.  (with  whom  was  Barstow),  in  support  of  the  rule,  was  stopped  by  the 
court. 

Tindal,  C.  J.  The  case  of  Turner  v.  Pearte  only  decides  that  the  mere  incom- 
petency of  a  witness,  is  not  of  itself  a  sufficient  ground  for  granting  a  new  trial. 
That,  however,  is  not  the  ground  upon  which  we  mean  to  proceed  here.  We  decide 
this  upon  the  ground  of  mala  praxis  :  the  witness,  the  attorney  upon  the  record,  was 
the  real  plaintiff. 

The  rest  of  the  court  concurred. 

Kule  absolute. 


[345]     Levi  v.  Perratt  and  Another.     Nov.  25,  1845. 

The  court  set  aside  the  service  of  a  writ  of  summons,  the  defendant  being  described 
therein  as  of  "Bristol,  in  the  county  of  Gloucester,"  and  the  service  having  taken 
place  in  the  city  of  Bristol,  in  a  place  not  within  the  county  of  Gloucester,  or  within 
200  yards  of  the  boundary. 

Channell,  Serjt.,  on  behalf  of  the  defendant  Perratt,  obtained  a  rule  nisi  to  set 
aside  the  service  of  the  writ  of  summons,  on  the  ground  that  he  was  described  therein 
as  of  Bristol,  in  the  county  of  Gloucester,  and  served  in  the  city  of  Bristol,  in  a  place 
not  within  the  county  of  Gloucester,  or  within  200  yards  of  the  boundary  thereof  (a). 

Byles,  Serjt.,  shewed  cause.  The  court  will  take  judicial  notice  that  Bristol  is  a 
city  and  county  of  itself — Rippmi  v.  Dawson.  (5  N.  C.  206,  7  Scott,  145);  and  will 
reject  the  inartificial  and  unnecessary  statement  in  the  writ,  that  Bristol  is  in  the 
county  of  Gloucester, 

Tindal,  C.  J.  It  is  not  a  mere  inartificial  statement :  it  is  untrue.  The  rule 
must  be  made  absolute. 

The  rest  of  the  court  concurred. 

Rule  absolute. 

[346]     Peart  v.  Hughes.     Nov.  25,  1845. 

Where  the  issue  in  an  action  to  be  tried  before  the  sheriff,  has  blanks  for  the  teste 
and  return  of  the  writ  of  trial,  the  irregularity  is  waived  unless  the  objection  be  taken 
promptly. — And,  where  the  defendant  retained  the  issue  fur  right  days,  during 
which  negotiations  were  going  on,  an  application  to  set  aside  the  issue  and  nut  ire 
of  trial  for  such  irregularity,  was  held  to  be  too  late. 

The  issue  and  notice  of  trial  before  the  sheriff  for  the  21st  of  November,  were 
delivered  to  the  defendant's  attorney  on  the  12th.  <  >n  tin-  20th,  several  conversations 
having  taken  place  in  the  meantime  between  the  respective  attorneys  as  to  settling 
the  action  and  as  to  an  admission   of  the  handwriting  of  the  defendant  to  the  aeeept 

ance   upon    which   the   action   was    brought,   and    after   the    notice   of    trial    had    I ii 

countermanded, 

Dowling,  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  issue  and  notiee  of  trial,  on 
the  ground  that  blanks  were  left  in  the  former,  for  the  teste  and  return  of  the  writ 
of  trial. 

C.  Jones,  Serjt.,  she  wee  I  cause.     The  application  is  too  late:  the  issue  has  been 

(")  A  party  seeking  to  sit  aside  the  copy  of  a  writ  of  summons  served  in  a  wrong 
county,  must  state  positively  thai  the  place  of  service  is  not  within  the  county  into 
which  the  writ  issued,  or  within  the  prescribed  distance  from  the  boundary  thereof: 

lliinisim  v.  Il'ivi/,  ii  M.  >v  W.  815,  I   l».  &  1..  ■"••id.     I'.ut  the  affidavit   need  not  go 

on   to  stale   that    there   is   no  dispute  as  to  boundaries  :    Mnilin  v.  Granger,   1  ■"'  l.au   -I  , 

X.  S.,  c.  P.  in;. 
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retained  eight  days  without  objection.  The  negotiations  [lending  between  the  parties 
would  also  be  enough  to  preclude  the  defendant  from  taking  this  objection. 

Dowling,  Serjt.,  in  support  of  his  rule.  The  defect  complained  of  is  not  a  mere 
irregularity  :  it  is  matter  of  error,  and  is  therefore  not  cured  by  laches  on  the  plaintiff's 
part.     The  issue,  in  its  present  form,  is  a  nullity. 

TlNDAL,  C.  J.  That  which  is  complained  of  is  a  mere  irregularity.  The  defendant 
should  have  come  promptly.  Having  lain  by  for  eight  days,  especially  as  [347] 
negotiations  were  going  on  in  the  meantime,  I  think  the  defendant  has  precluded 
himself. 

The  rest  of  the  court  concurred. 

Rule  discharged. 

In  the  Matter  of  Rebecca  Darling.     Nov.  25,  1845. 

The  court  allowed  an  acknowledgment  to  be  received  and  filed  under  the  3  &  4 
W.  4,  c.  74,  s.  85,  where  the  affidavit  verifying  the  same  was  sworn  before  "The 
Provisional  British  Consul  for  the  Society  Islands,"  it  appearing  that  there  was  no 
notary  or  any  other  official  person  before  whom  it  could  have  been  sworn,  within 
many  hundred  miles. 

Cbannell,  Serjt.,  moved  to  enlarge  the  time  for  returning  a  commission  sent  out 
to  Tahiti,  one  of  the  Society  Islands,  in  the  South  Seas,  to  take  the  acknowledgment 
of  Rebecca,  the  wife  of  David  Darling,  and  for  leave  to  file  the  commission,  certificate 
of  acknowledgment,  and  affidavit  verifying  the  same.  The  commission  was  directed 
to  be  returned  on  the  1st  of  February,  1845,  hut.  by  reason  of  circumstances  disclosed 
in  the  affidavit  upon  which  the  motion  was  founded,  it  only  reached  England  on  the 
18th  instant.  It  also  appeared  that  the  commission  had  been  directed  to  George 
Pritchard,  Her  Majesty's  consul  at  Tahiti,  and  to  several  other  British  residents  there, 
or  to  any  two  of  them  ;  that  the  deeds  appeared  to  have  been  duly  executed  and 
acknowledged,  and  such  acknowledgment  was  duly  certified  by  two  of  the  commis- 
sioners named  in  the  commission;  and  that  the  affidavits  verifying  the  same,  were 
sworn  before  "G  C.  Miller,  Provisional  British  Consul  for  the  Society  Islands." 
The  affidavit  further  stated  that  the  packet  in  which  the  commission  was  returned, 
contained  a  letter  from  David  Darling,  dated  the  3rd  of  February  last,  and  addressed 
to  the  solicitors,  stating  that  Mr.  Pritchard  had  been  removed  [348]  from  his  office  of 
consul  on  the  island  of  Tahiti  by  the  French  authorities,  but  that  Mr.  G.  C.  Miller, 
the  nephew  of  General  Miller,  consul-general  for  the  South  Seas,  had  been  appointed 
provisional  consul  for  Tahiti,  and  that,  in  the  absence  of  Pritchard,  the  documents 
had  been  handed  to  him.  The  affidavit  also  stated  that  the  deponent  had  been  informed 
and  believed,  that,  in  consequence  of  the  French  protectorate  established  in  the  island 
of  Tahiti  occasioning  the  removal  of  Pritchard,  and  of  the  political  events  which  had 
subsequently  happened  therein,  there  was  no  native  or  other  authority  before  whom 
the  affidavits  of  verification  could  be  sworn,  except  Mr.  Miller. 

There  was  also  an  affidavit  of  Mr.  Hertslet,  sub-librarian  of  the  Foreign  Office, 
Downing  Street,  who  deposed  that,  "having  the  custody  of  the  correspondence  of 
Her  Majesty's  consuls  abroad  with  the  aforesaid  office,  he  has  become  acquainted  with 
the  handwriting  of  G.  C.  Miller,  Esq.,  Provisional  British  Consul  for  the  Society 
Islands,  in  the  South  Seas,  and  that  the  name  or  signature  'G.  C.  Miller,  &c.'  respec- 
tively set  or  subscribed  to  two  affidavits  exhibited  to  the  deponent,  and  marked,  &c, 
is,  to  the  best  of  the  deponent's  knowledge  and  belief,  of  the  proper  handwriting  of 
the  said  G.  C.  Miller." 

It  was  further  stated, — but  of  this  there  was  no  affidavit, — that  there  was  no  notary 
public  at  Tahiti,  or  within  two  thousand  miles  thereof. 

TlNDAL,  C.  J.  The  first  part  of  the  motion  is  mere  matter  of  form.  The  only 
question  is  as  to  the  rest.  But,  after  the  case  of  //<  re  Pickersgill  (a),  [349]  I  see  no 
reason  to  doubt  the  propriety  of  the  proceedings. 

The  rest  of  the  court  concurred. 

Rule  granted. 

(a)  6  M.  &  G.  250  ;  6  Scott,  N.  R.  831,  where  the  court  allowed  an  acknowledgment 
to  be  received  and  filed  under  the  3  A  1  W.  4,  c.  74,  s.  85,  the  affidavit  verifying  the 
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PONTIFEX  AND  ANOTHER   V.   WILKINSON.      Nov.  25,  1845. 

The  plaintiffs  contracted  to  tit  up  for  the  defendant  a  brewery  at  the  house  of  a  third 
person,  the  whole  to  be  fixed  complete  for  a  certain  sum,  nothing  being  said  about 
the  time  or  mode  of  payment.  When  a  portion  of  the  work  was  done,  the  plaintiffs 
refused  to  complete  it  without  security,  which  the  defendant  refused  to  give.  In 
an  action  against  the  defendant  for  not  permitting  the  plaintiffs  to  proceed  with  or 
complete  the  work,  or  paying  for  what  was  done,  it  was  left  to  the  jury  to  say  by 
whose  default  the  work  was  stopped.  The  jury  having  found  a  verdict  for  the 
defendant,  the  court  declined  to  interfere. 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  on  the  7th  of  July, 
1S42,  in  consideration  that  the  plaintiffs,  at  the  request  of  the  defendant,  had  then 
agreed  with  and  promised  the  defendant  to  manufacture  and  make,  of  the  best  materials 
and  best  workmanship,  and  fix  complete,  exclusive  of  any  bricklayers'  and  carpenters' 
work,  for  him,  certain  goods  and  chattels  named  and  specified  in  a  certain  specification 
or  estimate,  that  is  to  say.  &C.  [setting  out  a  special  contract  for  the  fittings  up  and 
utensils  necessary  for  a  brewhouse],  at  and  for  a  certain  price  or  sum,  to  wit,  the  sum 
of  5351.  li*s.,  ami  to  deliver  the  same  to  him,  and  fix  the  same  for  him,  when  completed 
as  aforesaid,  the  defendant  promised  the  plaintiffs  to  permit  and  suffer  them  to  perform 
and  complete  the  said  work  on  the  terms  aforesaid,  and  also  to  accept  the  said  goods 
and  chattels  of  the  plaintiff's  when  so  manufactured,  made,  and  fixed  as  aforesaid,  and 
pay  for  the  same  i he  prices  aforesaid  on  the  delivery  and  fixing  thereof :  [350]  Aver- 
ment that,  although  the  plaintiffs,  confiding  in  the  said  promise  of  the  defendant, 
did  afterwards,  on  the  day  and  year  aforesaid,  commence,  and  in  part  manufacture, 
the  said  goods  on  the  terms  aforesaid,  and  had  always  been  ready  and  willing,  and 
still  were  ready  and  willing,  to  manufacture  and  complete  the  whole  of  the  said  goods, 
and  fix  the  same  when  completed,  upon  the  said  terms,  whereof  the  defendant,  on,  &c. 
last  aforesaid,  had  notice  ;  yet  the  defendant,  on,  iVc.  last  aforesaid,  did  not  nor  would 
suffer  or  permit  the  plaintiff's  further  to  proceed  with,  or  complete,  the  manufacture 
of  the  said  goods,  but,  on  the  contrary,  wholly  refused  so  to  do,  and  afterwards,  on, 
&C.  last  aforesaid,  wrongfully  and  absolutely  discharged  the  plaintiff's  from  proceeding 
with  and  completing  the  manufacture  of  the  residue  thereof  ;   by  means  whereof  they 

the  plaintiffs  had  Lost  and  I u  deprived  of  divers  great  gains  and  profits  which  would 

otherwise  have  arisen  and  accrued  to  them  from  the  completion  and  fixing  of  the  said 
goods  ;  and  the  price  and  \alue  of  the  work  by  them  so  done,  and  of  the  work  to  be 
by  them  completed,  were  unpaid  and  unsatisfied,  and  the  said  part-completed  works 
had  beco and  were  of  no  value  and  wholly  lost  to  the  plaintiffs,  &c.  The  declara- 
tion also  contained  counts  for  goods  sold  and  delivered,  for  goods  bargained  and  sold, 
for  work  and  labour,  and  for  money  found  due  upon  an  account   stated. 

The  defendant  pleaded  first,  non  assumpsit — secondly,  to  the  first  count,  that  I  lie 
plaintiffs  were  not  ready  or  willing  to  manufacture  and  complete  the  whole  of  the 
said  goods  in  that  count  mentioned,  and  to  ii\  the  same  when  completed,  upon  the 

said  terms,  in  manner  and  form  as  the  plaintiffs  had  in  the  said  firsl  count  alleged 
thirdly,  to  the  first  count,  that  be  did  suffer  and  permit  the  plaintiff's  to  proceed  with 
and  complete  the  manufacture  of  the  jaid  goods,  and  did  not  discharge  the  plaintiff's 
from  proceeding  with  or  completing  [351]  the  manufacture  of  the  residue  thereof,  or 
any  pari  i hereof,  for  the  defendants,  modoet  forma  four! lily,  to  the  ^\im  count,  that, 
after  the  making  of  the  said  contract  and  promise  by  the  plaint  ill's  and  defendant 
respectively  in  that  count  mentioned,  and  before  any  breach  thereof  by  the  defendant, 
to  wit,  on  the  L 2th  of  August,  1842,  it  was  mutually  agreed  by  the  plaintiff's  and  the 
defendant,  that  neither  of  i hem  should  thereafter  perform  the  said  contract  or  promise 
on  their  respective  parts,  and  that  the  same  should  be  respectn  ely  then  waived,  aban 
doned,  and  rescinded,  and  that  the  plaint  ill's  and  defendant  should  be  then  respec 
tively  discharged,  and  they  then  respectively  discharged  each  other,  from  performing 

certificate  being  sworn  before  the  minister  of  the  British  chapel  at  Moscow  ii  being 
sworn  by  the  secretary  of  the  Russia  Company  that   that   person  was  in  the  habit  of 

administering  oaths  to  British  subject    there,  and  certified  by  tw irehants  resident 

at   Moscow  that   there  is  no  English  notary  public,  oi    British  consul  or  vi tonsul, 

within   Hill  miles  of  that  oil  v. 
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the  said  contract  and  promise,  and  the  said  contract  and  promise  were  then,  in  pursu- 
ance of  the  last-mentioned  agreement,  respectively  waived,  abandoned,  and  wholly 
rescinded  by  the  plaintiffs  and  defendant  respectively — verification. 

The  plaintiffs  joined  issue  on  the  first  three  pleas,  and  replied  de  injuria  to  the 
fourth,  whereupon  issue  was  joined. 

The  plaintiffs  by  their  particulars  of  demand  claimed  5351.  10s.  in  respect  of  the 
special  contract  set  out  in  the  first  count  of  the  declaration,  251.  "  for  preparing  and 
copying  the  drawings  of  the  machinery  and  plant  in  the  first  count  mentioned,  and 
for  making  a  duplicate  thereof  for  the  defendant,  and  at  his  request,  and  which  draw- 
ings were  prepared  for  use  in  or  about  the  month  of  July,  1842,  and  were  then 
delivered  to  the  defendant,"  and  LSI.  lis.  6d.  for  certain  gun-metal  cocks,  levers, 
gauges,  &c,  supplied  by  the  plaintiffs  to  the  defendant. 

The  facts  of  the  case  were  as  follows  : — In  June,  1842,  the  defendant,  who  had 
contracted  to  fit  up  a  brewery  at  Wimpole  Hall,  the  seat  of  the  Earl  of  Hardwieke, 
applied  to  the  plaintiffs,  who  were  copper-founders  [352]  and  vat  and  back-makers, 
cairying  on  business  in  Shoe  Lane,  London,  for  an  estimate  for  a  copper,  vats,  and 
other  fittings.  Several  communications  having  taken  place  between  the  parties,  the 
defendant,  on  the  24th  of  June,  wrote  to  the  plaintiffs  as  follows  : — 

"  T.  Wilkinson's  compliments  to  Messrs,  Pontifex  &  Wood,  and  begs  to  inclose 
them  an  outline  of  his  idea  of  the  sizes  that  will  do  for  the  brewery  in  question  ;  but 
which  he  submits  to  their  superior  judgment,  and  will  call  in  the  morning,  as  arranged, 
to  see  what  they  have  done  in  it  previously  to  the  estimate  being  gone  into.  [Here 
followed  an  enumeration  of  the  articles  required  ;  which  were  to  be  'guaranteed  to  be 
kept  in  repair,  free  of  expense,  for  twelve  mouths  after  its  completion.']  So  that  all 
and  every  expense  must  be  included  in  the  estimate,  whether  specified  or  not,  includ- 
ing a  hand  mashing-machine  ;  so  that  you  are  to  consider  that  you  are  to  find  every 
thing,  except  the  bricklayers' work,  carpenters'  work,  and  the  necessary  labour  requisite 
in  removing  heavy  articles  to  fix  them  in  their  proper  situations  :  which  will  place 
you  in  the  same  situation  only  as  Mr.  Wilkinson  is  bound. 

"  N.B. — Xo  extras  whatever  will  be  allowed." 

In  reply  to  this  note,  the  plaintiffs,  on  the  7th  of  July,  addressed  the  defendant  as 
follows  : — 

"  A  dome  and  pan  copper,  fitted  up  with  chimney  and  valves,  &c.  &c.  [here  followed 
an  enumeration  and  description  of  the  several  articles  required],  men's  coach-hire  ami 
time  travelling,  carriage  of  the  whole  to  the  job,  men's  diet  and  lodging ; — the  whole 
of  the  above,  fitted  up  with  the  best  material  of  each  different  sort,  and  with  the  best 
workmanship,  and  fixed  complete,  exclusive  of  any  bricklayers' or  carpenters'  work, 
will  [353]  come  to  5351.  10s.  We  also  agree  to  repair  any  defect  that  may  be  found  in 
the  workmanship  when  the  whole  is  set  to  work,  and  also  to  do  any  repairs  that  may 
be  required  for  twelve  months  from  the  time  of  being  finished,  provided  such  repairs 
are  required  in  the  fair  wear  and  tear  of  the  utensils,  cocks,  pipes,  pumps,  &c.  ;  but 
we  do  not  hold  ourselves  responsible  in  any  way  for  any  repairs  that  may  lie  necessary 
to  any  part  of  the  plant,  caused  by  negligence,  accident,  wilful  neglect,  or  otherwise 
than  fair  wear  and  tear." 

On  the  8th  of  July,  the  defendant  again  wrote  to  the  plaintiff's  as  follows  : — 

"  I  have  been  confined  to  my  room  since  I  saw  you,  or  3^011  would  have  had  the 
orders  for  the  fittings  of  the  brewhouse  earlier.  I  beg  you  will  put  the  copper 
immediately  under  hand  ;  and  it  must  be  delivered  at  Wimpole  in  three  weeks  or 
a  month,  as  the  building  is  to  be  covered  in  by  the  end  of  July.  The  other  part 
should  be  ready  by  the  middle  of  August.  I  trust  you  will  do  all  in  your  power  to  meet 
these  arrangements.  I  must  say  the  price  is  more  than  I  expected,  when  I  draw  the 
comparison  with  the  other  house  I  spoke  of,  inasmuch  as  there  is  less  pipe,  and  one 
pump  less,  and  various  other  things.  I  really  think  you  should  make  it  the  5001.  to 
cover  all,  as  I  must  make  the  party  a  compliment  of  at  least  101. ;  and  the  same  sum 
I  have  paid  for  the  plans  you  saw.  Be  good  enough  to  let  me  hear  from  you  upon 
this  subject  ;  and  let  me  have  the  other  set  of  plans  as  early  as  you  conveniently  can. 

On  the  1  9th  of  July,  the  defendant  wrote  to  a  person  in  the  employ  of  the  plaintiff's 
as  follows  :  — 
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''I  trust  you  are  getting  on  with  the  copper,  as  the}'  are  pushing  me  daily.  Will 
you  oblige  me  with  a  line  [354]  when  it  will  he  ready,  and  I  will  then  direct  the 
carrier  to  call  for  it.  You  must  also  get  on  with  the  hacks  and  other  things,  fast  ; 
for,  I  find  that  the  whole  thing  must  be  completed  a  month  earlier  than  I  expected. 
Perhaps  you  will  send  me  a  note  when  they  will  also  be  ready.  The  set  of  drawings 
for  my  use  I  have  not  yet  received:  also  plan  for  setting  the  copper,  at  your  early 
convenience. 

"P.S. — Be  good  enough  to  remind  Mr.  Pontifex  to  send  me  an  answer  to  my 
List  note." 

On  the  21st  of  July,  the  plaintiffs  sunt  the  following  reply  : — 

"  We  put  the  whole  of  the  work  in  hand  as  soon  as  the  order  arrived  ;  but  we  fear 
we  shall  not  be  able  to  complete  it  as  soon  as  you  name.  We  will,  however,  do  all 
in  our  power  to  meet  your  wishes,  so  that  the  quality  of  the  work  is  not  injured. 
We  shall  be  most  happy  to  make  a  reduction  from  the  amount  of  contract,  if  we  find, 
when  the  job  is  completed,  that  we  can  do  so.  The  whole  of  the  articles  are  put 
down  as  low  as  possible  ;  but  in  fixing  we  are  obliged  to  allow  a  certain  latitude  : 
therefore,  it  will  much  depend  on  what  assistance  we  get  on  the  spot:  and,  whatever 
our  estimate  of  the  expense  of  fixing  exceeds  the  costs,  we  shall  be  happy  to  give  you 
the  benefit  of." 

On  the  1st  of  August,  the  defendant  wrote  as  follows  : — 

"T.  Wilkinson  will  thank  Messrs.  Pontifex  &  Wood  to  send  the  following  cocks, 
as  described,  as  soon  as  possible,  with  a  note  when  copper  will  be  ready  :  and  also  the 
plans,  which  T.  W.  has  not  yet  received." 

This  note  contained  an  enumeration  of  the  articles  which  constituted  the  demand 
in  the  second  count  of  [355]  the  declaration.  The  reply  thereto,  sent  on  the  12th  of 
August,  was  as  follows  : — 

"  E.  A  W.  Pontifex  A  Wood  present  their  compliments,  and  beg  to  acquaint  Mr. 
Wilkinson  that,  the  dome  of  the  copper  having  cracked  in  the  working,  they  cannot 
proceed  further  with  it  till  they  get  a  dome  ;  and  it  will  be  ten  days  before  it  is 
ready.  In  the  meantime,  it  will  be  advisable  to  make  a  final  arrangement  as  to  the 
payment.  Mr.  Wilkinson  said  he  would  pay  as  he  received  the  money.  This  will 
be  perfectly  satisfactory,  if  he  will  give  an  order  on  Lord  Hardwicke's  steward  for 
the  amount." 

In  consequence  of  this  note,  some  personal  communication  took  place  between 
the  parties,  which  resulted  in  the  defendant's  giving  the  plaintiffs  a  reference  as  to 
his  responsibility:  and,  on  tin;  15th  of  August,  the  plaintiffs  wrote: — "We  have 
made  the  inquiry  where  you  referred  to  ;  and  it  is  not  so  satisfactory  as  to  justify  us 
in  giving  you  credit  for  such  an  amount,  without  some  security  :"  and,  again  on  the 
19th — "I  will  call  on  you  any  time  you  appoint  next  week,  although  I  cannot  see 
what  use  it  will  be,  unless  you  are  prepared  to  give  some  security.  We  have  made 
inquiries  of  the  party  you  referred  us  to;  and  they  were  so  guarded  ami  reserved 
in  what  they  stated,  that  the  reference  cannot  be  considered  as  al  all  satisfactory. 
We  are  not  desirous  to  drive  you  (as  you  seem  to  think)  into  a  corner  ;  we  are  desirous, 
on  the  contrary,  to  do  all  we  can  for  your  accommodation,  consistent  with  our  own 
security,  which  you  very  fairly  admitted  we  were  bound  to  look  bo. 

On  tin-  25th  of  August,  the  defendant,  in  a  letter  addressed  to  the  plaintiffs, 
expostulated  with  them  upon  what  he  called  ".in  attempt  to  make  an  inroad  upon 
[356]  his  credit  and  standing  in  society  as  a  tradesman;"  which  elicited  from  one  of 
the  plaintiffs  the  following  reply:  — 

"In  tin'  position  in  which  things  were  when  1  saw   vou  last,  a>  men  of   business  »e 

could  not  be  satisfied  with  any  thing  short  of  security.     Being  extremely  desirous  to 

ascertain  I  lie  truth,  we  have  been,  and  are,  making  other  inquiries.      We  shall  be  most 

happy  if  the  result  will  alter  our  views.     When  w c  have  c pleted  them,  we  will 

con inicatc  with  you,  and  will  endeavour  that  the  delay  shall  be  as  short  as  possible." 

The  defendant  on  the  same  day  referred  the  plaint  ill's  to  a  firm  al    Birmingham, 

with  whom  he  had    extensive  dealings  ;   and  on  the    following  day   he  received  another 
communication  from  them: — 
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"  Since  my  letter  of  yesterday,  we  have  made  the  inquiries  referred  to,  which,  we 
regret,  confirm  our  impressions  as  to  the  necessity  of  a  security.  We  had  hoped  that 
the  result  would  have  been  different.  Notwithstanding  our  desire  to  give  a  favourable 
interpretation  to  our  information,  yet,  as  prudent  and  cautious  men  of  business,  we 
cannot,  looking  at  all  the  circumstances,  come  to  any  other  conclusion.  We  must, 
therefore,  beg  the  favour  of  your  providing  for  us  the  required  security,  or  giving  us 
an  order  for  payment  upon  the  steward  of  the  Earl  of  Hardwicke,  or  obtaining  the 
promise  of  the  architect  to  give  us  an  order  for  payment  of  our  account." 

On  the  29th  of  August,  the  defendant  wrote  to  the  plaintiffs  as  follows  : — 

"  The  more  I  look  into  this  transaction,  the  more  strange  it  appears.  I  feel  that 
you  have  done  me  a  great  injustice,  and  have  not  treated  me  as  men  of  business.  I 
am  quite  prepared  to  prove  that  my  references  and  [357]  standing  are  quite  sufficient 
for  any  reasonable  person  not  to  doubt.  As  such,  I  shall  positively  decline  giving  you 
any  security,  much  more  any  order  upon  my  customer,  as  it  is  not  usual  for  respectable 
people  to  stoop  in  that  manner,  unless  there  is  some  particular  cause,  i  have  therefore 
sent  my  friend  for  your  final  answer  as  to  whether  you  give  up  the  order  or  finish  it 
at  once,  as  I  cannot  allow  it  to  go  on  unless  you  give  an  undertaking  to  deliver  and 
fix  the  whole  in  one  month  from  this  time.  The  cocks,  not  being  sent  in  time,  I  must 
decline  taking,  as  I  have  got  them  elsewhere,  without  being  insulted,  as  I  consider  1  am 
in  this  business." 

The  plaintiffs'  reply  to  this  letter,  dated  the  same  day,  was  us  follows: — 

"  We  assure  you  that  we  extremely  regret  the  position  we  are.  in  with  you.  With 
every  disposition  to  maintain  the  kindly  feelings  with  which  we  commenced,  we  find, 
that,  as  men  of  business,  we  are  unable  to  pursue  any  other  than  the  plan  we  have 
proposed  to  you  for  security.  We  should  propose  to  take  the  payment  you  would 
receive,  but  that  you  should  contrive  some  means  by  which  we  may  be  assured  that 
the  money  would  fall  into  our  hands.  We  are  aware  that  this  is  only  another  mode 
of  asking  security  :  but  we  wish  to  leave  the  mode  to  yourself  by  which  we  may  be 
made  secure.  If  you  were  in  our  position,  you  would  at  once  perceive  that  we  are 
only  doing  that  which  you  yourself  would  do.     The  cocks  are  nearly  ready." 

On  the  -'loth  of  August,  the  defendant's  attorney  wrote  to  the  plaintiffs  as 
follows  : — 

"  My  client,  Mr.  Wilkinson,  of  the  Quadrant,  Regent  Street,  has  sent  me  a  contract 
entered  into  by  you  with  him,  and  some  correspondence  relating  thereto.  In  ignorance 
of  the  plan  upon  which  your  firm  conducts  its  [358]  business,  it  does  appear  to  me 
that  your  course  of  conduct  in  this  matter  savours  of  injustice,  if  not  of  vexatious  and 
untradesman-like  conduct.  I  am,  of  course,  open  to  your  version  of  the  story  ;  but, 
as  at  present  instructed,  I  find  a  contract  anxiously  sought  for,  and  entered  into,  by 
you,  for  the  supplying  certain  work  to  Mr.  Wilkinson.  This  contract  is  dated  the 
7th  of  •Inly.  On  the  "21st  you  write  the  work  is  in  progress  of  completion  ;  and  on 
the  12th  of  August  Mr.  Wilkinson  is  for  the  first  time  called  upon  to  satisfy  you  of 
his  responsibility.  Surely,  it  became  you  to  be  less  tardy  in  taking  this  new  ground. 
However,  he  refers  you  to  a  respectable  house,  from  which  you  receive  assurances 
which  would  have  been  satisfactory,  but  for  reasons  in  no  way  affecting  my  client. 
Mr.  W.  then  refers  you  to  a  very  substantial  firm  at  Birmingham,  with  whom  he  has 
long  transacted  business.  You  decline  to  apply,  Mr.  Steel,  a  very  respectable  man, 
then  takes  the  trouble  to  call  on  you  ;  and,  from  his  statement,  it  appears  you  have 
conceived  some  opinion  prejudicial  to  Mi-.  Wilkinson's  propriety  of  conduct.  And  I 
therefore  call  upon  you,  as  respectable  men,  in  common  justice,  to  allow  him  an 
opportunity  to  remove  these  impressions.  I  must  require  this,  independently  of  any 
existing  difference  between  you." 

To  this  letter  the  plaintiffs  answered  on  the  31st  as  follows : — 

"In  reply  to  your  letter,  we  have  to  state  that  we  have  never  'conceived  any 
opinion  prejudicial  to  Mr.  Wilkinson's  propriety  of  conduct,'  but  that  we  were  not 
satisfied  with  the  reference  Mr.  Wilkinson  gave  us,  and  we  therefore  require  some 
security  for  the  payment  of  our  goods,  before  they  are  delivered." 
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The  defendant's  attorney  on  the  same  day  addressed  the  plaintiffs,  as  follows: — 

[359]  "As  I  find,  from  the  tenor  of  your  reply  to  my  letter,  that  we  -hall  lie 
unable  to  settle  this  matter,  I  have  no  alternative  but  to  advise  my  client  in  insist  on 
your  completion  of  your  contract,  if  he  considers  it  beneficial;  as  I  consider  you 
should  have  doubted  his  responsibility  before  you  agreed  to  furnish  the  work." 

On  the  14th  of  September,  the  defendant's  attorney  again  addressed  the  plaintiffs, 
as  follows : — 

"  I  communicated  your  conditions  for  performance  of  the  works  on  account  of 
Mr.  Wilkinson,  to  him  ;  and,  although  I  still  contend  that  it  was  quite  out  of  your 
power  to  maintain  the  position  you  assumed,  we  have  considered  it  more  desirable  to 
dispense  with  your  assistance  in  the  matter  ;  ami  I  accordingly  beg  to  return  your 
plans.  I  have  satisfied  myself  of  Mr.  Kepp's  disposition  to  afford  every  information 
as  to  the  credit,  to  the  amount  required  by  Mr.  Wilkinson.  You  will  oblige  me  by 
giving  any  plans  you  hold  belonging  to  Mr.  Wilkinson,  to  the  bearer." 

To  this  the  plaintiffs  replied  on  the  same  day  : — 

"Although  Mr.  Wilkinson  may  '  consider  it  more  desirable  to  dispense  with  our 
assistance,'  in  the  supply  of  the  goods  he  has  ordered,  we  shall  not  submit  to  the  loss 
of  making  the  various  articles,  and  have  them  thrown  on  our  hands  ;  which  we  suppose 
is  what  you  mean  by  the  above  observation.  As  soon  as  finished,  we  shall  require 
payment  for  them  ;  and  you  will  consider  this  as  a  notice  to  that  effect." 

The  cause  had  already  been  once  tried,  and  a  verdict  found  for  the  plaintiffs,  whieh 
was  set  aside  by  the  court,  and  a  new  trial  directed,  on  payment  of  costs  (vide  ante, 
vol.  i.,  p.  75).  The  second  trial  took  place  before  Erie,  J.,  at  the  sittings  in  London 
after  last  Trinity  term. 

[360]  It  was  submitted,  on  the  part  of  the  plaintiffs,  that  the  contract,  to  be 
collected  from  the  correspondence,  was  a  contract,  on  the  defendant's  part,  to  pay  for 
the  work  on  its  completion,  and  that  it  was  not  competent  to  him,  during  the  progress 
of  it,  to  introduce  a  new  condition  for  an  unlimited  credit. 

For  the  defendant,  it  was  insisted  that  the  plaintiffs  were  bound,  in  pursuance  of 
their  contract,  to  deliver  and  fix  the  work  before  demanding  payment,  and,  consequently, 
that  their  refusal  to  proceed  with  it  unless  furnished  with  security,  altogether  discharged 
the  defendant. 

The  learned  judge  left  it  to  the  jury  to  say  what  was  the  real  contract  between 
the  parties,  to  be  collected  from  the  correspondence  ;  telling  them,  that,  in  his  opinion, 
the  evidence  did  not  take  the  case  out  of  the  statute  of  frauds  as  to  the  second  branch 
of  the  demand,  and  that  the  plaintiffs  could  not  recover  in  respect  of  the  plans,  except 
as  ancillary  to  the  special  contract. 

The  jury  having  returned  a  verdict  for  the  defendant, 

Sir  T.  Wilde,  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against  evidence.  The  question  of 
law,  that  is,  the  construction  of  the  written  contract  bet h  ecu  t  he  part  ies,  was  improperly 
left  to  the  jury;  for,  this  case  is  not  within  the  exception  to  the  general  rule  that 
Ae  construction  of  written  instruments  belongs  to  the  court  alone.  The  contract  is, 
for  the  fitting  up  of  a  brewery,  upon  the  terms  of  payment  in  "ash  upon  the  completion 
of  the  work:  there  is  nothing  importing  that  any  credit   whatever  is  to  be  given. 

When    the    work  was  approaching   to   completion,  viz.  about   the  beginning  of  August, 

the  plaintiffs  appear  for  the  first  time  to  have  received  an  intimation  from  the  defen 
dant  that  he  did  not  mean  to  pay  for  the  work  when  finished,  [361]  but  most  take  an 

indefinite  credit.     [  Kile,  .1.     The  plaintiffs,  by  the  contract)  [ertook  bo  deliver  and 

fix  i he  work,  and  the  defendant  undertook  to  pay  for  the  fixing.  That  was  a  contract 
on  the  one  side  to  deliver  and  fix,  and  on  the  other,  to  pay  for  the  work  when  delivered 
and  fixed.  The  plaintiffs  afterwards  decline  to  perform  their  pari  of  the  contract 
unless  they  i;ct  security.  Surely,  they  had  no  right  to  impose  any  Buch  condition.] 
It  may  be  conceded  that  the  plaintiffs  were  bound  by  I  he  terms  oi  the  original  contract. 

to  deliver  and  to  fix  the  work  before  they  demanded  payment     But  their  claim  bo  a 

verdict    is   f( ded   upon   t  Ins,  t  hat  t  he  defendant,  by  afterwards  seeking   to   impose  a 

condition  for  unlimited  credit,  discharged  them  from  further  performing  the  contract, 
and  that  they  .nc  entitled  bo  compensation  foi  jo  much  of  bhe  work  as  had  then  bean 
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done.  Consider  the  nature  of  the  work — the  erection  of  a  brewery  upon  the  premises 
of  a  third  person.  It  is  not  like  the  case  of  a  carriage,  or  any  other  movable  chattel, 
that  may  be  taken  back  if  not  paid  for  :  once  fixed,  the  plaintiffs  would  have  no  remedy, 
but  the  doubtful  one  of  an  action  against  their  customer.  In  Goss  v.  Lord  Nugent 
(5  B.  &  Ad.  58,  2  N.  &  M.  28),  and  Marshall  v.  Lynn  (0  M.  &  W.  109),  the  contracts 
were  complete,  and  there  had  been  part  performance.  [Maule,  J.  The  rule  as  to 
contracts  in  writing  not  being  allowed  to  be  varied  by  parol,  applies  only  where  the 
contract  is  required  by  law  to  be  in  writing.  Gos.s  v.  Lord  Nugent  was  the  case  of  a 
sale  of  land.]  Stowell  v.  Robinson  (3  X.  C.  928,  5  Scott,  196)  was  a  case  of  the  same 
description,  where  there  was  an  attempt  to  substitute  one  day  for  another,  by  parol, 
in  a  contract  for  the  sale  of  a  public-house.  The  letters  of  the  12th  and  15th  of 
August  clearly  shew  that  the  defendant  had  departed  from  the  terms  of  the  [362] 
contract  by  requiring  credit.  The  plaintiffs  never  refused  to  proceed  with  the  work 
on  the  terms  upon  which  they  had  first  contracted.  [Erie,  J.  The  letters  were 
evidence  from  which  the  jury  were  to  infer  whether  or  not  the  plaintiffs  had  performed 
the  contract  on  their  part,  and  whether  the  defendant  had,  by  his  conduct,  discharged 
them  from  performing  it.] 

Cur.  adv.  vult. 

TlNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  a  motion  has  been  made  for  a  new  trial  on  the  ground  of  the  verdict 
being  against  evidence:  and  my  brother  Wilde,  upon  making  the  motion,  having 
stated  that  the  whole  question  arose  upon  the  legal  construction  to  be  put  upon  the 
letters  which  passed  between  the  parties,  the  court  desired  it  might  be  furnished  with 
a  copy  of  the  correspondence,  before  it  decided  whether  the  rule  should  be  granted 
or  not.  That  copy  has  been  furnished  to  us  ;  and  we  are  of  opinion,  upon  considera- 
tion of  such  correspondence,  and  of  the  evidence,  that  no  rule  ought  to  be  granted. 

The  question  substantially  raised  at  the  trial  was,  whether  the  non-performance 
by  the  defendant  of  a  contract  by  which  the  plaintiffs  had  agreed  to  supply  and  fix 
for  the  defendant  certain  brewing  apparatus,  which  the  defendant  had  to  get  supplied 
and  fixed  at  a  brew-house  belonging  to  Lord  Hardwicke,  and  by  which  contract  the 
defendant  had  agreed  to  accept  and  pay  for  the  same  on  the  delivery  and  fixing 
thereof,  was  occasioned  by  the  fault  of  the  plaintiffs  or  of  the  defendant.  It  was 
insisted,  on  the  part  of  the  plaintiffs,  both  at  the  trial  and  on  the  motion  for  the  rule, 
that  the  evidence  shewed  that  the  plaintiffs  were  willing  to  abide  by  the  contract  as 
originally  made,  but  that  the  defendant  had  refused  to  do  so,  or  to  let  them  proceed, 
unless  they  [363]  would  consent  to  accept  payment  at  a  later  time  than  that  at  which 
they  were,  by  the  contract,  entitled  to  claim  it.  The  defendant,  at  the  trial,  insisted 
that  it  was  by  the  default  of  the  plaintiffs  that  the  contract  was  unperformed  :  inasmuch 
as  they,  the  plaintiffs,  had  refused  to  proceed  with  the  order,  unless  security  were  given 
for  the  payment— a  condition  which  they  had  no  right  to  impose,  as  the  contract  was 
altogether  silent  upon  the  subject. 

The  jury  were  of  this  latter  opinion  ;  and  we  think  they  were  right. 

Great  stress  was  laid,  on  the  part  of  the  plaintiffs,  on  an  expression  found  in  a 
letter  of  theirs  of  the  12th  of  August,  in  which  they  say:  "Mr.  Wilkinson  said  he 
would  pay  as  he  received  the  money  :  this  will  be  perfectly  satisfactory,  if  he  will  give 
us  an  order  on  Lord  Hardwicke's  steward  for  the  amount."  This,  it  was  contended, 
shewed  that  the  defendant  had  insisted  on  being  allowed  to  deter  the  payment,  from 
the  time  at  which  he  was  bound  to  make  it,  viz.  on  the  machinery  being  delivered  and 
fixed,  till  some  future  time,  when  Lord  Hardwicke's  steward  might  pay  him.  And  it 
was  also  contended  that  this  was  confirmed  by  another  expression  in  a  letter  of  the 
plaintiffs  to  the  defendant  on  the  loth  of  August,  1842,  in  which  the  plaintiffs  say: 
"  We  have  made  the  inquiry  which  you  refer  to ;  and  it  is  not  so  satisfactory  as  to 
justify  us  in  giving  credit  for  such  an  amount  without  some  security  :  "  the  term  "  giving 
credit"  necessarily  meaning,  as  it  was  contended,  a  postponement  of  the  payment  till 
some  time  after  the  fixing ;  and  being  inapplicable  to  a  payment  according  to  the 
contract.  But  we  think  the  expression  in  the  letter  of  the  12th  of  August  refers  only 
to  an  offer  made  by  the  defendant,  on  the  plaintiffs  expressing  doubts  of  his  solvency, 
to  pay  them  out  of  a  particular  fund  which  would  enable  him  to  do  so  :  and  [364] 
not  to  any  extension  of  the  time  of  payment  which  he  required  to  We  made.  And,  as 
to  the  letter  of  the  15th  of  August,  we  think  the  plaintiffs  might  reasonably,  and  did 
actually,  apply  the  term  "  credit "  to  the  trust  they  would  necessarily  repose  in  the 
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solvency  of  the  defendant  by  making  delivery  and  fixing  the  work  before  payment, 
according  to  the  contract. 

The  whole  dispute,  as  shewn  by  the  correspondence,  was,  whether  the  defendant 
would  give  the  security  which  the  plaintiffs  insisted  <m,  and  had  no  right  to  insist  on: 
and  there  was  qo  question  about  a  postponement  of  the  payment,  which  the  defendant, 
on  liis  part,  had  no  right  to  insist  on,  and  which  in  fact  he  did  not  ask  for. 

Upon  the  whole,  after  the  consideration  we  have  had  the  opportunity  of  giving  to 
this  case,  we  think  no  rule  should  be  granted. 

Rule  refused. 

In  the  Matter  of  the  Rev.  George  Street,  and  Charles  Street. 

Nov.  25,  1845. 

The  court  refused  to  allow  an  affidavit,  and  notarial  certificate  of  an  acknowledgment 
t"  lie  tiled,  under  the  .;  &  4  W.  4,  c.  74,  s.  85  ;  the  affidavit  purporting  to  be  sworn 
before  one  "'(i.,  a  commissioner  for  taking  affidavits  in  the  court  of  Queen's  Bench, 
Canada  West,'  and  the  notary  certifying  him  to  be  a  commissioner  of  that  court,  and, 
as  such,  qualified  to  administer  oaths. 

Channell,  Serjt,  moved  that  the  proper  officer  might  be  directed  to  receive  and  file 
the  affidavit  and  notarial  certificate  of  an  acknowledgment  taken  in  Canada,  pursuant 
to  the  .'!  &  4  W.  4,  c.  74,  s.  85.  The  affidavit  purported  to  have  been  sworn  before 
one  Garrett,  described  as  "a  commissioner  for  taking  affidavits  in  the  court  of  Queen's 
Bench,  Canada  West;"  [365]  and  the  notarial  certificate  stated  Garrett  to  be  "a 
commissioner  for  taking  affidavits  in  the  court  of  Queen's  Bench,  Canada  West,  and 
as  such  duly  qualified  to  administer  oaths."  It  was  objected  by  the  officer  that  this 
did  not  shew  Garrett  to  be  qualified  to  administer  oaths  in  matters  other  than  those 
arising  in  the  court  of  Queen's  Bench,  in  Canada  West. 

Per  curiam.  The  description  and  the  certificate  do  not  shew  that  the  affidavit  was 
sworn  before  a  properly  constituted  authority. 

Channell  took  nothing. 

End  of  Michaelmas  Term. 

[366]    Memoranda. 

In  the  vacation  alter  Trinity  term,  Mr.  Serjt.  Slier  received  a  patent  of  precedence, 
to  take  rank  next  after  William  Page  W 1,  Esq.  Q.  C. 

In  the  same  vacation,  Montagu  Chambers,  of  Lincoln's  Inn,  Esq.,  was  appointed 
one  of  Her  Majesty's  counsel  learned  in  the  law. 

In  the  same  vacation,  Robert  Allen,  of  Gray's  Inn,  Esq.,  having  received  Her 
Majesty's  writ  issued  in  vacation,  under  the  6  Gr.  I,  e.  '.15,  and  having  in  the  same 
vacation  taken  the  oaths  usually  administered  to  persons  called  to  the  degree  and  office 
of  serjeant-at-law,  became,  under  the  provisions  of  that  act,  a  serjeant  at  law  swum. 
He  gave  rings  with  the  motto — "  Hie,  per  tut  casus." 


[367]    Casks  Determined  in  ihf,  Court  of  Common    Pleas  and   upon  Whits 

of   Kliiau:    Fiai.M   that  Court  TO  THE   EXCHEQUEB  CHAMBER,  IN    MICHAELMAS 

Vacation,  in  the  Ninth  Yfak  of  the  Reign  of  Victoria. 

Hinton  c.  William   Edward  A.CRAMAN.     Dee.  23,  1845. 
[S.  C.  :i  1>.  &  E  426;  15  I..  .1.  C.  1'.  52;  10  Jur.  203.] 

To   debt    against    one   Of    the    principals,    on    a   bund,    with     sureties,    given    under   the 

I  &  -l  Vict.  e.  I  in,  s.  s,     reciting,  that  the  plaint  ill'  had  filed  and  served  an  affidavit 

of  debt  in  bankruptcy  agaigst   the  defendant  and  his  partners,  and  c litioned  for 

the  payment  of  such  sums  as  should  !»■  recovered  in  any  action  which  had  been,  or 
should  he,  brought  for  recovery  <>l  tin1  debt,  oi  foi  bhe  render  of  themselves  by  the 
defendant  and  his  partners  to  the  custody  of  t In- , •unit  in  which  suoh  action  bad 
been,  or  might    be,  brought,  according  to  the  practice  of  such  court,  or  within  such 
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time,  and  in  such  manner,  as  the  said  court,  or  any  judge  thereof,  should  direct, 
after  judgment  should  have  been  recovered  in  such  action  or  actions,  the  defendant 
pleaded,  that,  after  the  recovery  of  the  judgment,  and  before  the  commencement  of 
the  action,  no  ea.  sa.  was  sued  out  against  the  defendant  and  his  partners,  or  any 
of  them: — Held,  a  good  plea. — The  declaration  further  stated  a  judgment  recovered 
by  the  plaintiff  in  the  court  of  Exchequer,  for  the  debt  in  the  condition  of  the  bond 
mentioned  :  and  that,  after  the  recovery  of  the  judgment,  an  order  was  made  by 
Coleridge,  J.,  on  the  ex  parte  application  of  the  plaintiff,  that  the  defendant  and 
his  partners  should  render  themselves  within  ten  days  after  service  of  the  order: — 
Held,  that  a  plea  that  the  order  of  Coleridge,  J.,  was  made  before  the  time  for 
rendering  the  defendant  and  his  partners  according  to  the  practice  of  the  court  had 
expired,  and  was  made  ex  parte,  and  without  any  previous  summons,  was  bad  ;  for, 
that  it  was  consistent  with  the  order  that  the  time  for  rem  lering  would  have  expired 
before  the  time  limited  by  that  order  for  the  defendant  and  his  partners  to  render; 
and  it  was  no  ground  of  objection  to  the  order  that  it  was  made  ex  parte,  such 
irregularity  (if  any)  not  being  the  proper  subject  of  a  plea. — The  declaration  also 
alleged  that  the  time  for  rendering  had  been  further  extended,  by  two  orders  of 
Cresswell.  J.,  until  the  fifth  day  of  Michaelmas  term  ;  that,  before  that  day,  a  rule 
nisi  was  obtained  to  set  aside  the  order  of  Coleridge,  J.,  and  to  enlarge  the  time  to 
render,  by  which  rule  the  proceedings  in  the  original  action  and  against  the  bail 
were  stayed  ;  and  that  the  defendant  and  his  partners  did  not  render  themselves 
within  the  time  mentioned  in  the  orders,  or  any  of  them,  or  within  any  other  time. 
or  in  any  other  manner  lawfully  directed  by  the  court,  or  any  judge  thereof.  Plea, 
that  the  first  order  was  made  before  the  time  for  the  render  of  the  defendant  and 
his  partners  according  to  the  practice  of  the  court;  that  the  subsequent  orders,  and 
the  rule  nisi,  were  respectively  made  before  the  expiration  of  the  extended  times 
for  rendering;  that,  on  cause  being  shewn  against  the  rule  nisi,  the  court  ordered 
"  that  the  defendant  and  his  partners,  and  their  bail  or  sureties,"  should  have  ten 
days  further  time  to  render  ;  and  that,  before  the  expiration  of  the  ten  days,  they 
did  render  : — Held,  a  good  plea,  on  the  ground  that  the  rule  nisi  staying  the  pro- 
ceedings, preserved  the  jurisdiction  of  the  court  to  grant  the  further  extension  of 
the  time. — The  defendant  further  pleaded  that  an  action  had  already  been  brought 
by  the  plaintiff  against  the  defendant  and  his  partners  before  the  execution  of  the 
bond,  to  recover  the  debt  in  the  condition  mentioned,  that  that  action  was  still 
pending,  and,  that  the  present  action  was  not  commenced  until  after  the  execution 
of  the  bond : — Held,  bad. — Held  also,  that  the  bankruptcy  and  certificate  of  the 
defendant  and  his  partners  after  the  commencement  of  the  action  in  which  the 
judgment  was  obtained,  but  before  judgment,  furnished  no  answer  to  an  action 
upon  the  bond  ;  the  demand  arising  thereon  not  being  a  debt  (contingent  or  other- 
wise) provable  under  the  fiat,  by  virtue  of  any  of  the  provisions  of  the  6  G.  4,  c.  16. 

Debt,  on  a  bond  given  bv  the  defendant  and  others  under  the  1  &  2  Vict, 
c.  110,  s.  8. 

The  declaration  stated  that  the  defendant,  on  the  9th  of  April,  1842,  by  his  certain 
writing  obligatory,  sealed  [368]  with  his  seal,  became  held  and  firmly  bound  unto  the 
plaintiff  in  27001,  to  be  paid,  Ac,  and  that  such  writing  obligatory  was  and  is  subject 
to  a  certain  condition  thereunder  written,  whereby— after  reciting  that  the  plaintiff 
had,  under  the  provisions  of  a  statute  made  and  passed  in  the  first  and  second  years 
of  the  reign  of  Her  present  Majesty  Queen  Victoria  (thereby  meaning  a  certain  statute 
made  and  passed  in  a  parliament  holden  in  the  first  and  second  years  of  the  said  reign), 
filed  an  [369]  affidavit  in  Her  Majesty's  court  of  bankruptcy,  to  the  effect  that  a 
certain  debt  amounting  to  16501.  was  justly  due  to  him  from  the  defendant  ami 
D.  \Y.  Acraman,  A.  J.  Acraman,  T.  Holroyd,  and  W.  Morgan,  and  that  the  defen- 
dant and  the  said  I).  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan  were,  as  he 
the  plaintiff  verily  believed,  traders  within  the  meaning  of  the  laws  then  in  force  con- 
cerning bankrupt's ;  and  also  reciting  that  the  plaintiff  had,  on  the  23rd  of  March,  in 
the  year  aforesaid,  caused  each  of  them  the  defendant  and  the  said  A.  J.  Acraman 
respectively,  to  be  personally  served  with  a  copy  of  such  affidavit,  and  with  a  notice 
in  writing  requiring  immediate  payment  of  such  alleged  debt  of  16501  and  the 
bankers'  commission  and  interest  due  thereon,  and  that  the  plaintiff'  had  also,  on  the 
24th  of  March,  in  the  year  aforesaid,  caused  the  said  Morgan  to  be  personally  served 
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with  a  copy  of  such  affidavit,  and  with  a  like  notice ;  and  also  reciting  that  J.  O. 
Bridges  and  J.  A.  Ballantine  had  agreed  to  join  the  defendant  and  the  said  D.  W. 
Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan  in  the  said  writing  obligatory,  subject 
to  the  condition  for  making  the  same  void  as  thereinafter  written,  as  sureties  for  the 
defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan — the 
condition  of  the  writing  obligatory  was  declared  to  be,  that,  if  the  defendant  and  the 
said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  Bridges,  and  Ballantine, 
or  any  of  them,  their  or  his  heirs,  executors,  or  administrators,  should  pay,  or  cause 
to  be  paid,  to  the  plaintiff',  his  executors,  administrators,  or  assigns,  such  sum  or  sums 
as  should  be  recovered  in  any  action  or  actions  which  then  had  been,  or  thereafter 
should  be,  brought  for  recovery  of  the  said  alleged  debt,  together  with  such  costs  as 
should  lie  given  in  the  same ;  or,  if  the  defendant  and  the  said  D.  W.  Acraman, 
A.  J.  Acraman,  Holroyd,  and  Morgan  should  render  themselves  to  the  [370]  custody 
of  the  gaoler  of  the  court  in  which  such  action  or  actions  had  been,  or  might  be, 
brought,  according  to  the  practice  of  such  court  or  courts,  or  within  such  time,  and 
in  such  manner,  as  the  said  court  or  courts,  or  any  judge  thereof  respectively,  should 
direct,  after  judgment  should  have  been  recovered  in  such  action  or  actions — then  the 
writing  obligatory  to  be  void,  &c.  :  Averment,  that  afterwards,  and  after  the  making 
of  the  said  writing  obligatory  and  condition,  to  wit,  on  the  15th  of  July,  in  the  year 
aforesaid,  a  certain  action  was  commenced  by  the  plaintiff'  against  the  defendant  and 
the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  in  H.  M.  court 
of  Exchequer  at  Westminster,  for  the  recovery  of  the  debt  in  the  said  condition 
mentioned,  together  with  such  costs  of  the  plaintiff  as  should  be  given  in  the  same  ; 
and  that  such  proceedings  were  thereupon  had  in  the  said  action,  by  and  at  the 
suit  of  the  plaintiff  against  the  defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman, 
Holroyd,  and  Morgan,  in  the  said  court  of  Exchequer,  that  afterwards,  to  wit,  on  the 
12th  of  August,  in  the  year  aforesaid,  the  plaintiff',  by  the  consideration  and  judgment 
of  the  last-mentioned  court,  recovered  against  the  defendant  and  the  said  D.  W. 
Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  the  sum  of  16981.  5s.,  which  in  and 
by  the  last-mentioned  court  was  then  adjudged  to  the  plaintiff'  for  his  damages  which 
he  had  sustained,  as  well  on  occasion  of  the  not  performing  by  the  defendant  and  the 
said  I).  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  of  a  certain  promise  then 
lately  made  by  the  defendant  and  the  said  D.  W".  Acraman,  A.  J.  Acraman,  Holroyd, 
and  Morgan,  to  the  plaintiff",  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended ;  and  that  thereof  the  defendant  and  the  said  D.  W.  Acraman,  A.  J. 
Acraman,  Holroyd,  and  Morgan,  were  convicted;  that  the  sum  of  16501.,  parcel  of 
the  sum  of  16981.  5s.  [371]  so  recovered  as  aforesaid,  was  and  is  the  debt  in  the 
condition  mentioned,  and  is,  together  with  the  sum  of  331.  lis.  6d.  interest  upon  the 
said  sum  of  16501.,  the  amount  which  in  and  by  the  last-mentioned  court  was  adjudged 
to  the  plaintiff'  for  his  damages  by  him  sustained  on  occasion  of  the  not  performing  of 
that  promise,  and  that  the  sum  of  1  11.  13s.  6d.,  residue  of  the  said  sum  of  16981.  5s., 
was  the  amount  of  damages  adjudged  to  the  plaintiff'  in  and  by  the  last-mentioned 
court,  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended;  and 
that  of  all  the  several  premises  the  defendant,  before  the  commencement  of  the  suit, 
to  wit,  on  the  13th  of  August,  in  the  year  aforesaid,  had  notice:  that  the  defendant 
anil  the  said  D.  W.  Acraman,  A.  .1.  Acraman,  Holroyd,  and  Morgan  did  not,  nor  did 
any  of  them,  or  any  of  their  heirs,  executors,  or  administrators,  nor  did  the  said 
Bridgi's  null  Ballantine,  or  either  of  them,  their  or  any  or  either  of  their  heirs, 
executors,  or  administrators,  at  any  time  before  the  commencement  of  this  suit,  pay, 
or  cause  to  be  paid,  to  the  plaintiff  the  said  sum  of  169*1.  5s.  so  recovered  as  aforesaid, 
or  any  part  thereof,  according  to  the  form  and  effect  of  the  said  condition  :  that,  after 
the  recovery  of  the  said  judgment,  to  wit,  on  the  L9th  of  August,  L842,  a  certain 
order  was  duly  made  in  the  last-mentioned  cause,  on  the  application  of  the  plaint  ill', 
by  the  Hon.  Sir  J.  T.  Coleridge,  knt.,  one  of  the  justices  of  the  court  of  •Queen's 
Bench,  by  which  order  the  said  Sir  J.  T.  Coleridge,  BO  being  such  justice  as  afore 
said,  ordered  that  the  defendant  and  the  Said  I  >.  W.  Aeraman,  A.  .1.  Acranian, 
Holroyd,  and  Morgan  should  surrender  themselves  to  the  custody  of  the  marshal  of 
the  Queen's  prison  within  ten  days  after  service  of  a  copy  of  that  order  on  tin-  defen- 
dant and  the  said  I ).  W.  Acraman,  A.  .1.  Acraman,  Holroyd,  and  Morgan,  and  on  the 
said  Bridges  and  Ballantine;  and  thai  a  copy  of  the  said  [372]  order  was  after- 
wards, to  wit,  on  the  20th  of  August,  1842,  duly  served  on  the  defendant  anil  the  said 
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A.  J.  Acraman,  Holroyd,  and  Morgan,  and  the  said  Bridges  and  Ballantine,  and  that 
a  copy  of  the  said  order  was  afterwards,  to  wit,  on  the  23rd  of  August,  1842,  duly 
served  on  the  said  D.  W.  Acraman  :  that,  ten  days  after  service  of  a  copy  of  the  said 
order  on  the  defendant  and  the  said  I>.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and 
Morgan,  and  on  the  said  Bridges  and  Ballantine,  had,  before  the  commencement  of 
the  suit,  long  elapsed  :  that  afterwards,  and  after  the  recovery  of  the  said  judgment, 
to  wit,  on  the  26th  of  August,  1S42,  the  Hon.  Sir  C.  Cresswell,  knt,  one  of  the 
justices  of  the  court  of  Common  Pleas  at  Westminster,  did  make  a  certain  other  order 
in  the  last-mentioned  cause,  and  that  by  the  last-mentioned  order  the  said  Sir  0. 
Cresswell,  so  being  such  justice  as  aforesaid,  did  order  that  the  time  for  the  defendant 
and  the  said  1».  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan  to  render  in  that 
cause,  should  be  enlarged  for  a  week,  and  that  the  further  hearing  of  a  certain  summons 
to  set  aside  the  said  order  of  the  Hon.  Mr.  Justice  Coleridge,  for  the  defendant, 
and  the  said  D.  W.  Acraman,  J.  A.  Acraman,  Holroyd,  and  Morgan  to  render,  should 
be  adjourned  until  the  2nd  of  September,  1842  :  that,  on  the  2nd  of  September  1842, 
a  certain  other  order  was  made  in  the  last-mentioned  action,  by  the  said  Sir  C.  Cress- 
well, so  being  such  justice  as  aforesaid,  and  that,  by  the  last-mentioned  order,  the  said 
Sir  C.  Cresswell  did  order  that  the  time  for  surrendering  the  defendant  and  the  said 
1'.  \V.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan  should  be  enlarged  until  the  fifth 
day  of  the  then  next  Michaelmas  term,  without  prejudice  to  the  right  of  the  bondsmen 
to  render  the  defendant  ami  the  said  I).  \Y.  Acraman,  A.  J.  Acraman,  Holroyd,  and 
Morgan  in  the  meantime,  or  to  the  right  of  the  plaintiff  to  treat  the  bond  as  for  [373]- 
feited  :  that,  afterwards,  to  wit,  on  the  4th  of  November,  Michaelmas  term,  6  Vict.  1843, 
a  certain  rule  -was  made  by  the  court  of  Exchequer  in  the  last-mentioned  action,  and 
that  by  such  rule  it  was  ordered  that  the  plaintiff  should  shew  cause  on  Wednesday, 
the  9th  day  of  November  then  instant,  why  the  said  order  of  Coleridge,  .1.,  ami  all 
proceedings  thereupon  had,  should  not  be  set  aside,  with  costs  to  be  paid  by  the 
plaintiff,  together  with  the  costs  of  the  proceedings  before  Cresswell,  J.,  in  relation  to 
the  said  order  (being  the  proceedings  hereinbefore  in  that  behalf  mentioned),  and  of 
that  application,  or  why  the  defendants  (thereby  meaning  the  defendants  in  the  last 
mentioned  action),  should  not  have  a  bat  night  after  judgment  pronounced  on  that 
rule,  or  such  other  time  as  the  court  should  order  in  that  behalf,  to  render  themselves 
into  custody  as  to  the  last-mentioned  action,  in  discharge  of  their  bail;  and  why  all 
proceedings  upon  the  bond  should  not  be  set  aside,  with  costs  :  and  that,  in  the  mean- 
time, all  proceedings  in  the  last-mentioned  cause,  and  against  the  defendant's  bail, 
should  be  stayed,  upon  notice  of  that  rule  being  given  to  the  plaintiff,  his  attorney  or 
agent :  that  neither  the  new  defendant  nor  the  said  D.  W.  Acraman,  A.  .1.  Acraman, 
Holroyd,  and  Morgan,  nor  any  of  them,  rendered  themselves  or  himself  to  the  custody 
of  the  gaoler  of  the  said  court  of  Exchequer,  according  to  the  practice  of  the  same 
court,  or  within  the  time  mentioned  in  the  said  orders,  or  any  of  them,  after  judgment 
had  been  so  recovered  as  aforesaid,  or  within  any  cither  time,  or  in  any  manner  law- 
fully directed  by  the  same  court,  or  any  judge  thereof,  after  judgment  had  been  so 
recovered  as  aforesaid,  and  according  to  the  form  and  effect  of  the  said  condition,  but 
wholly  neglected,  omitted,  and  refused  so  to  do:  and  that  the  condition  of  the  said 
writing  obligatory  was  and  remained  wholly  unperformed,  contrary  to  the  [374]  form 
and  effect  of  the  said  writing  obligatory,  and  of  the  said  condition  thereof;  per  quod 
actio  accrevit,  &c. ;  profert  of  the  writing  obligatory,  &c. 

Second  plea — that,  after  the  recovery  of  the  judgment  in  the  declaration  mentioned, 
and  before  the  commencement  of  the  suit,  no  writ  of  capias  ad  satisfaciendum  was 
sued  or  prosecuted  out  of  the  said  court  of  Exchequer  against  the  defendant  and  the 
said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  or  any  of  them,  upon  the 
said  judgment,  and  returned  in  the  said  court — verification. 

Fourth  plea — that  the  order  so  made  by  Coleridge,  J.,  as  in  the  declaration 
mentioned,  was  made  before  the  time  for  rendering  the  defendant  and  the  said 
1>.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  in  the  action  so  commenced 
against  them  as  in  the  declaration  mentioned,  according  to  the  practice  of  the  said 
court  of  Exchequer,  had  expired  or  elapsed;  and  that  the  said  order  was  made  ex 
parte,  on  the  application  of  the  plaintiff,  and  without  any  previous  summons  of,  or 
any  previous  notice  to  the  defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman, 
Holroyd,  and  Morgan,  or  any  of  them,  or  any  agent,  attorney,  or  solicitor  of  them,  or 
any  of  them — verification. 
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Fifth  plea — that  the  said  order  was  so  made  by  Coleridge,  J.,  as  aforesaid,  before 
the  time  for  rendering  the  defendant,  the  said  D.  W.  Acraman,  A.  J.  Acraman, 
Holroyd,  and  Morgan,  in  the  said  action,  according  to  the  course  and  practice  of  the 
court  in  which  the  same  was  so  brought  as  aforesaid,  had  expired  or  elapsed  ;  and 
that,  after  the  making  of  the  said  order  by  Coleridge,  J.,  as  in  the  declaration  men- 
tioned, and  before  the  said  ten  days  after  the  service  of  the  said  copy  of  the  said  order 
as  in  the  declaration  mentioned  had  expired  or  elapsed,  the  said  order  stated  in  the 
declaration  to  have  been  first  made  by  Cresswell,  J.,  was  made  by  him  [375]  as  in  the 
declaration  mentioned,  to  wit,  on  the  day  and  year  in  that  behalf  aforesaid  ;  and  that 
afterwards,  and  before  the  expiration  of  the  time  given  and  appointed  in  and  by  the 
last-mentioned  order,  for  the  making  of  the  said  render  as  therein  and  in  the  declara- 
tion mentioned,  the  order  stated  in  the  declaration  to  have  been  secondly  made  by 
Cresswell,  J.,  was  made  by  him,  then  being  such  justice  as  aforesaid,  as  in  the  declaration 
mentioned,  to  wit,  on  the  day  and  year  in  that  behalf  aforesaid  ;  and  that  afterwards, 
and  before  the  said  fifth  day  of  Michaelmas  term,  the  rule  so  made  by  the  court  of 
Exchequer  as  in  the  declaration  mentioned,  was  made  by  the  said  court,  to  wit,  on  the 
day  and  year  in  that  behalf  aforesaid  :  that  afterwards,  and  within  a  reasonable  time 
for  that  purpose,  to  wit,  on  the  day  and  year  last  aforesaid,  notice  of  the  said  rule  was 
given  to  the  plaintiff,  as  in  and  by  the  same  directed,  and  according  to  the  course  and 
practice  of  the  said  court ;  and  that  afterwards,  in  Michaelmas  term,  1842,  to  wit,  on 
the  24th  of  November  in  the  year  aforesaid,  cause  was  shewn  against  the  said  rule, 
and  the  said  rule  and  matters  therein  contained  were  argued  and  discussed  before  the 
court  aforesaid,  according  to  the  course  and  practice  of  the  last-mentioned  court ;  and 
the  said  court  did,  thereupon,  by  a  certain  other  rule  then  duly  made  according  to 
the  course  and  practice  thereof,  among  other  things,  order  and  direct  that  the  now 
defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  and 
their  bail  or  sureties,  Bridges  and  Ballantine,  should  have  ten  days  from  the  day  of 
the  making  of  the  rule  now  in  recital,  to  render  the  now  defendant,  the  said  W.  D. 
Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  in  the  action  so  brought  against  them 
as  aforesaid  :  that  afterwards,  and  before  the  commencement  of  this  suit,  and  before 
the  expiration  of  ten  days  from  the  making  of  the  last-mentioned  rule,  and  within  the 
time  for  that  purpose  [376]  therein  limited  and  appointed,  as  aforesaid,  to  wit,  on  the 
28th  of  November  in  the  year  aforesaid,  the  now  defendant,  the  said  D.  W.  Acraman, 
A.  J.  Acraman,  Holroyd,  and  Morgan  did,  and  each  and  every  of  them  did  respectively, 
render  themselves  to  the  custody  of  the  gaoler  of  the  said  court,  as  in  and  by  the  last- 
mentioned  rule  was  directed  and  ordered,  and  according  to  the  form  and  effect,  true 
intent  and  meaning  of  the  said  condition — verification. 

Sixth  plea — that,  after  the  making  of  the  writing  obligatory  in  the  declaration 
mentioned,  to  wit,  on  the  10th  of  June,  1842,  and  from  thence  continually,  &c,  the 
defendant  and  the  said  1).  W.  Acraman  and  A.  J.  Acraman  were  dealers,  chapmen, 
and  co-partners,  and  traders  according  to  and  within  the  true  intent  and  meaning  of 
the  statutes  concerning  bankrupts  then  in  force,  and  became  indebted  to  certain 
persons  in  the  sum  of  1001.  and  upwards,  and,  being  such  traders,  and  so  indebted, 
committed  acts  of  bankruptcy  ;  that  a  fiat  issued  against  them,  under  which  they 
were  duly  declared  bankrupts;  that  the  defendant  and  1).  \V.  Acraman  and  A.  J. 
Acraman,  having  duly  surrendered  ami  .subuiitteil  themselves  to  be  examined  under 
the  fiat,  afterwards,  and  after  the  recovery  of  the  judgment  in  the  declaration  men- 
tioned, to  wit,  on  the  22nd  of  August,  1*12,  obtained  their  certificates,  and  that  the 
same  were  duly  allowed  and  confirmed  by  the  court  of  Review  ;  and  that  the  several 
events  in  this  plea  before  mentioned  took  place,  and  the  said  certificates  were  obtained, 
allowed,  and  confirmed  as  aforesaid,  before  the  commencement  of  this  suit,  and  before 
the  issuing  and  return  of  any  capias  ad  satisfaciendum  at  the  suit  of  the  plaintifl 
against  the  defendant  and  the  said  I).  W.  Acraman,  and  A.  J.  Acraman,  or  any  of 
them,  upon  tin-  said  judgment,  and  before  any  render  of  the  defendant  and  the  said 
I'.  W.  Acraman  and  A.  .1.  Acraman,  or  any  of  them,  at  any  lime  or  in  [377]  any 
manner,  had  been  directed  or  ordered  by  the  said  court  of  Exchequer,  or  any  judge 
thereof,  anil  before  the  time  for  the  defendant  and  the  said  I  >.  \Y.  Acraman  and 
A.  .1.  Acraman,  or  any  of  them,  to  render  themselves,  or  any  of  them,  to  tin'  custody 
of  the  gaoler  of  the  said  court  of  Exchequer,  according  to  the  practice  thereof,  had 
elapsed,  and  before  any  breach  or  nonperformance  of  the  said  condition,  or  any  part 
thereof — verification. 
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Seventh  plea — that,  before  the  making  of  the  writing  obligatory,  and  long  before 
the  commencement  of  the  action  in  the  declaration  mentioned,  to  wit,  on  the  30th  of 
March,  1842,  a  certain  action  was  commenced  by  the  plaintiff  against  the  defendant 
and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  in  the  court  of 
Exchequer,  for  the  recovery  of  the  same  identical  debt  in  the  condition  mentioned, 
together  with  such  costs  of  the  plaintiff'  as  should  be  given  in  the  same ;  and  that  the 
said  action  then,  and  from  thence  until  and  at  the  time  of  the  making  of  the  said 
writing  obligatory,  was,  and  from  thence  had  been  and  was  still  pending  in  the  said 
court  of  Exchequer,  ami  that  the  plaintiff'  could  and  might  have  recovered,  and  may 
recover,  in  the  last-mentioned  action  the  debt  in  the  condition  of  the  said  writing 
obligatory  mentioned  ;  that,  at  the  time  of  the  making  of  the  said  writing  obligatory, 
the  action  in  the  declaration  mentioned  had  not  been  commenced  ;  and  that  the  said 
writing  obligatory  was  then  meant  and  intended  by  the  several  parties  thereto,  to 
apply,  and  did  apply,  to  the  action  so  commenced  by  the  plaintiff'  as  in  that  plea 
mentioned,  and  was  not  by  the  said  parties,  or  any  of  them,  meant  or  intended  to 
apply,  and  did  not  apply,  to  the  action  so  commenced,  and  in  which  judgment  was 
so  obtained,  as  in  the  declaration  mentioned — verification. 

Eighth  plea — that,  after  the  making  of  the  said  [378]  writing  obligatory,  to  wit, 
on  the  loth  of  June,  1842,  and  from  thence  continually,  Ac,  the  defendant  and  the 
said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd,  Morgan,  and  J.  N.  Franklyn,  were 
ship-builders,  boiler-makers,  engineers,  dealers,  chapmen,  and  co-partners,  and  traders, 
according  to,  and  within  the  true  intent  and  meaning  of,  the  statutes  concerning  bank- 
rupts then  in  force,  and  became  indebted  to  certain  persons  in  the  sum  of  1001.  and 
upwards,  and,  1  icing  such  traders,  and  so  indebted,  committed  acts  of  bankruptcy  ; 
that  a  fiat  issued  against  them  on  the  16th  of  June,  1812,  under  which  they  were  duly 
declared  bankrupts  ;  and  that  the  now  defendant,  I).  W.  Acraman,  A.  J.  Acraman, 
Holroyd,  and  Morgan,  having  duly  surrendered  and  submitted  themselves  to  be 
examined  under  the  fiat,  afterwards,  and  after  the  recovery  of  the  judgment  in  the 
declaration  mentioned,  to  wit,  on,  Ac,  obtained  their  certificates,  which  were  duly 
allowed  and  confirmed  by  the  court  of  Review.  The  plea  then  concluded  with  the 
same  averment  that  the  sixth  plea  concluded  with,  and  with  a  verification. 

To  these  several  pleas  the  plaintiff'  demurred  specially,  assigning  the  following 
causes : 

As  to  the  second  plea — that  it  was  not  competent  to  the  defendant  to  plead  to  the 
declaration  in  this  action,  that  no  writ  of  capias  ad  satisfaciendum  had  been  and  was 
sued  or  prosecuted  out  of  the  court  of  Exchequer  against  the  defendant  and  the  said 
I ).  W.  Acraman,  A.  J.  Acraman,  Holroyd,  and  Morgan,  or  any  of  them,  and  that,  not- 
withstanding such  matter  so  pleaded,  the  plaintiff'  was  entitled  to  recover  in  this 
action  ;  that  the  defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd, 
and  Morgan  could  and  might  and  ought  to  have  rendered  themselves  in  the  said  action 
by  and  at  the  suit  of  the  plaintiff',  although  no  capias  ad  satisfaciendum  had  been 
issued  ;  and  that  the  second  plea  [379]  neither  confessed  nor  avoided  the  matters 
alleged  in  the  declaration. 

As  to  the  fourth  plea — that,  if  the  order  in  the  fourth  plea  mentioned,  which  was 
made  by  Coleridge,  J.,  as  in  the  declaration  mentioned,  and  authorized  by  him,  were 
at  any  time  open  to  any  objection  in  point  of  practice,  that  the  said  order  was  made 
without  any  summons  or  notice,  as  in  the  fourth  plea  mentioned,  such  objection  could 
only  have  been  made  the  subject  of  proceedings  in  the  court  in  which  the  judgment 
was  given  under  which  the  render  ought  to  have  been  made ;  that  it  must  be  pre- 
sumed that  Coleridge,  J.,  had  authority  to  make  a  valid  order ;  that  it  was  not 
essentially  necessary  that  any  summons  or  notice  should  have  been  made  as  a  founda- 
tion for  the  said  order,  more  especially  as  the  order  in  the  fourth  plea  mentioned  was, 
and  operated  on  service  thereof  itself  as,  a  notice  for  the  render  in  the  fourth  plea 
mentioned  ;  that,  if  it  were  necessary,  in  point  of  practice,  to  issue  a  summons  or 
give  notice  as  in  the  fourth  plea  mentioned,  the  practice  in  such  cases  should  have  been 
specially  stated  ;  that  the  allegations  in  the  fourth  plea  relate  to  matters  of  practice, 
and  ought  not  to  have  been  stated  in  pleading  ;  and  that  the  fourth  plea  ought  to 
have  concluded  to  the  country. 

As  to  the  fifth  plea — that  it  appears  in  or  by  the  declaration,  that,  so  long  ago  as 
on  the  12th  of  August,  1842,  the  plaintiff',  by  the  consideration  and  judgment  of  the 
court  of  Exchequer,  recovered  against  the  defendant  and  the  said  D.  W.  Acraman, 
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A.  J.  Aeraman,  Holroyd,  and  Morgan,  the  sums  therein  in  that  behalf  mentioned,  and 
that  the  defendant  had  not,  nor  had  the  said  D.  W.  Aeraman,  A.  J.  Aeraman, 
Holroyd,  and  Morgan,  Bridges,  and  liallantine,  or  any  of  them,  paid  or  caused  to  be 
paid  to  the  plaintiff  the  sums  therein  in  that  behalf  mentioned,  nor  did  the  now  defen- 
dant and  [380]  the  said  D.  W.  Aeraman,  A.  J.  Aeraman,  Holroyd,  and  Morgan,  or 
any  of  them,  render  themselves  or  himself  to  the  custody  of  the  gaoler  of  the  court  of 
Exchequer,  according  to  the  practice  of  the  same  coiu-t,  or  within  any  time,  or  in  any 
manner,  directed  by  the  same  court,  or  any  judge  thereof,  after  judgment  recovered  in 
the  said  action,  and  yet  it  nowhere  appears  in  and  by  the  said  fifth  plea  that  the  said 
sums,  or  any  of  them,  have  been  paid,  or  that  the  said  renders,  or  any  of  them,  were 
or  was  made  in  due  time,  or  that,  by  the  said  order  of  Coleridge,  J.,  it  was  ordered 
that  the  defendant  and  the  said  D.  YV.  Aeraman,  A.  J.  Aeraman,  Holroyd,  and  Morgan 
should  surrender  themselves  to  the  custody  of  the  marshal  of  the  Queen's  prison  within 
ten  days  after  service  of  a  copy  of  that  order  on  them  and  on  Bridges  and  Ballantine, 
which  order  was  served  as  in  the  declaration  mentioned,  and  which  order  was  final  as 
to  the  render  of  the  defendants  therein  mentioned  ;  and  that  it  was  only  competent  to 
the  court  of  Exchequer  sitting  in  Banco  to  have  rescinded  or  altered  that  order  ;  and 
that,  before  such  court  was  held,  the  forfeiture  of  the  condition  in  the  declaration 
mentioned  had  occurred  and  did  occur  by  the  lapse  of  the  ten  days  therein  mentioned 
without  any  render  having  been  made,  and  the  defendant  thereby  became  liable  as 
in  the  declaration  mentioned  ;  that,  if  the  last-mentioned  order  was  not  final,  the 
payment  or  the  render  should  have  been  made  on  the  fifth  day  of  Michaelmas  term, 
1842,  according  to  the  last  order  of  Cresswell,  J.,  made  on  the  2nd  of  September,  1842  ; 
that  the  rule  of  the  court  of  Exchequer  made  on  the  4th  of  November,  1842,  did  not 
enlarge  the  time  for  the  render  of  the  defendant  and  of  the  said  D.  W.  Aeraman, 
A.  J.  Aeraman,  Holroyd,  and  Morgan,  or  in  any  manner  dispense  with  the  necessity 
of  a  render  within  the  period  mentioned  in  the  last  order  of  Cresswell,  J.  ;  that  it  was 
not  competent  to  the  [381]  court  of  Exchequer  to  make  such  rule  as  in  the  said  fifth 
plea  mentioned,  without  the  same  being  authorized  by  some  course  of  practice  of  the 
said  court ;  that  there  did  not  appear,  in  or  by  the  fifth  plea,  any  legal  ground  or 
reason  for  making  the  said  rule,  and  that  it  did  not  appear,  in  or  by  the  fifth  plea, 
that,  by  the  practice  of  the  court  of  Exchequer,  such  a  rule  could  be  legally  made,  nor 
is  the  practice  of  the  court  of  Exchequer  in  that  behalf  specially  stated,  as  it  should 
have  been  ;  that  the  fifth  plea  was  an  argumentative  mode  of  stating  that  the  defen- 
dant and  the  sairl  I).  W.  Aeraman,  A.  J.  Aeraman,  Holroyd,  and  Morgan  had  rendered 
themselves  into  custody  ;  and  that  the  fifth  plea  should  have  concluded  to  the  country, 
and  not  to  the  court. 

As  to  the  sixth  plea — that  the  bankruptcy  and  certificate  of  the  defendant  and 
the  other  persons  in  that  behalf  in  the  sixth  plea  mentioned,  furnished  no  answer  or 
defence  to  the  facts  and  cause  of  action  stated  in  the  declaration,  and  that,  notwith- 
standing the  bankruptcy  and  certificate  of  the  defendant,  he  was  liable  to  pay  the  sum 
of  money  in  the  condition  of  the  said  writing  obligatory  mentioned,  and  so  recovered 
as  aforesaid,  or  make  such  lender  to  custody  as  therein  mentioned  ;  that  it  was  not 
expressed,  nor  did  it  appear,  in  or  by  the  sixth  plea,  that  the  said  I).  W.  Aeraman 
submitted  himself  to  be  examined  upon  oath  touching  the  disclosure  and  discovery  of 
the  estate  and  effects  of  the  defendant  and  A.  J.  Aeraman,  or  either  of  them,  by  and 
before  the  commissioners,  or  any  of  them;  that  i(  should  have  been  distinotly  and 
expressly  averred  that  the  said  D.  W.  Aeraman  had  been  so  examined  upon  oath 
touching  the  disclosure  of  the  estate  and  c fleets  of  the  defendant  and  the  said  A.  J 
Aeraman  and  each  and  every  of  them  ;  that  it  did  not  appear,  in  or  by  the  sixth  plea, 
that  the  defendant  and  A.  J.  Aeraman  submitted  themselves  to  be  examined  upon 
oath  touching  the  disclosure  [382]  and  discovery  of  the  estate  and  effects  of  the 
defendant  and  the  said  ]>.  W.  Aeraman,  or  either  of  them,  by  and  before  the  com- 
missioners by  the  said  fiat  authorized,  or  any  of  them  ;  and  that  the  certificate  in  that 
plea  mentioned  was,  by  means  of  the  premises,  wholly  void. 

As  to  the  seventh  plea — that  the  facts  stated  in  the  said  seventh  plea  constitute 
no  answer  or  defence  to  the  facts  and  cause  of  action  stated  in  the  declaration  ;  that 
the  said  seventh  plea  amounts  to  a  plea  that  another  action  was  brought  by  the 
plaintiff  againsl  the  defendant  and  the  said  D.  W.  Acradan,  A.  J.  Aeraman,  Holroyd, 
and  Morgan,  and  is  pending,  which  is  matter  which,  if  pleadable,  should  have  been 
pleaded  in  abatement  and  not  in  bar,  and  that  a  plea  containing  such  matter  should 
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have  concluded,  not  only  with  a  verification,  but  with  a  prayer  of  judgment  of  the 
writ  in  this  suit,  and  of  the  declaration  thereon  founded,  and  also  a  prayer  that  the 
same  might  he  quashed  ;  that  the  condition  in  the  declaration  mentioned  is,  for  the 
payment  by  the  now  defendant  and  the  said  D.  W.  Acraman,  A.  J.  Acraman,  Holroyd, 
and  Morgan,  Bridges,  and  Ballantine,  or  any  of  them,  or  their  or  his  heirs,  executors, 
or  administrators,  to  the  plaintiff,  of  such  sum  or  sums  as  should  be  recovered  in  any 
action  or  actions  which  had  been  at  the  time  of  the  making  of  the  said  writing 
obligatory  and  condition,  or  which  thereafter  should  be,  brought  for  recovery  of  the 
said  debt  and  costs,  or  render  themselves  as  in  the  said  condition  is  contained ;  and 
that  it  should  have  been  specially  stated  how  the  action  in  the  said  seventh  plea 
mentioned  was  pending  at  the  time  when  the  said  seventh  plea  was  pleaded. 

As  to  the  eighth  plea — that  the  bankruptcy  and  certificate  of  the  defendant  and 
of  the  said  other  persons  in  that  behalf  in  the  said  eighth  plea  mentioned,  furnished 
no  answer  or  defence  to  the  facts  and  cause  of  action  stated  in  the  declaration,  and 
that,  not-[383]-withstanding  the  bankruptcy  and  certificate  of  the  defendant,  he  was 
liable  to  pay  the  sum  of  money  in  the  said  condition  mentioned,  and  so  recovered  as 
aforesaid,  or  make  such  render  to  custody  as  therein  mentioned  ;  that  it  did  not  appear 
in  and  by  the  said  eighth  plea,  that  the  said  D.  W.  Acraman  ever  submitted  himself 
to  be  examined  upon  oath  touching  the  disclosure  and  discovery  of  the  estate  and 
effects  of  the  lastnnentioned  other  bankrupts  by  and  before  the  commissioners  by  the 
said  fiat  authorized,  or  any  of  them  ;  that  it  should  have  been  distinctly  and  expressly 
averred  that  the  said  D.  W.  Acraman  had  submitted  himself  to  be  from  time  to  time 
examined  upon  oath  touching  the  disclosure  and  discovery  of  the  estate  and  effects  of 
the  said  A.  J.  Acraman,  Holroyd,  and  Morgan,  and  J.  N.  Franklyn,  and  each  and  every 
of  them  ;  that  it  did  not  appear  in  or  by  the  eighth  plea,  that  the  now  defendant  and 
the  said  A.  J.  Acraman,  Holroyd,  and  Morgan,  submitted  themselves  to  be  examined 
upon  oath  touching  the  disclosure  and  discovery  of  the  estate  and  effects  of  the  now 
defendant,  and  of  the  said  D.  W.  Acraman,  and  Franklyn,  or  any  of  them,  by  and 
before  the  commissioners  by  the  said  fiat  authorized,  or  any  of  them ;  and  that  the 
certificate  in  that  plea  mentioned  was  by  means  of  the  premises  wholly  void. 

The  defendant  joined  in  demurrer.  The  case  was  argued  in  the  last  Michaelmas 
term  (a)1. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  Manning,  Serjt.),  in  support  of  the 
demurrers  (b).  The  principal  question  to  be  argued  in  this  case  arises  upon  the 
demurrer  to  the  second  plea,  which  presents  for  the  considera-[384]-tion  of  the  court 
the  construction  to  be  put  upon  the  1  &  2  Vict.  c.  110,  s.  8  (a)-.     The  second  plea 

(a)1  Before  Tindal,  C.  J.,  and  Coltman,  Maule,  and  Erie,  JJ. 

(b)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  substantially 
a  repetition  of  the  causes  of  demurrer  specially  assigned. 

(a)2  Which  enacts,  "  that,  if  any  single  creditor,  or  any  two  or  more  creditors,  being 
partners,  whose  debt  shall  amount  to  1001.  or  upwards,  or  any  two  creditors  whose 
debt  shall  amount  to  1501.  or  upwards,  or  any  three  or  more  creditors  whose  debts 
shall  amount  to  2001.  or  upwards,  of  any  trader  within  the  meaning  of  the  laws  now 
in  force  respecting  bankrupts,  shall  file  an  affidavit  or  affidavits  in  Her  Majesty's 
court  of  Bankruptcy,  that  such  debt  or  debts  is  or  are  justly  due  to  him  or  them 
respectively,  and  that  such  debtor,  as  he  or  they  verily  believe,  is  such  trader  as  afore- 
said, and  shall  cause  him  to  be  served  personally  with  a  copy  of  such  affidavit  or 
affidavits,  and  with  a  notice  in  writing  requiring  immediate  payment  of  such  debt  or 
debts ;  and  if  such  trader  shall  not,  within  twenty-one  days  after  personal  service  of 
such  affidavit  or  affidavits,  and  notice,  pay  such  debt  or  debts,  or  secure  or  compound 
for  the  same  to  the  satisfaction  of  such  creditor  or  creditors,  or  enter  into  a  bond,  in 
such  sum  and  with  such  two  sufficient  sureties  as  a  commissioner  of  the  court  of  bank- 
ruptcy shall  approve  of,  to  pay  such  sum  or  sums  as  shall  be  recovered  in  any  action  or 
actions  which  shall  have  been  brought  or  shall  thereafter  be  brought  for  the  recovery 
of  the  same,  together  with  such  costs  as  shall  be  given  in  the  same,  or  to  render 
himself  to  the  custody  of  the  gaoler  of  the  court  in  which  such  action  shall  have  been 
or  may  be  brought,  according  to  the  practice  of  such  court,  or  within  such  time  and 
in  such  manner  as  the  said  court,  or  any  judge  thereof,  shall  direct,  after  judgment 
shall  have  been  recovered  in  such  action,  every  such  trader  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  on  the  22nd  day  after  service  of  such  affidavit  or 
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proceeds  upon  the  supposition  that  no  forfeiture  of  a  bond  given  under  that  statute 
could  take  place  until  the  issuing  of  a  capias  ad  satisfaciendum.  That,  however,  is  a 
fallacy.  The  bond  under  the  statute  is  not  like  a  recognizance  of  bail :  it  is  not 
a  proceeding  in  the  cause.  It  was  formerly  taken  for  granted  that,  in  the  case 
of  bail,  the  ca.  sa.  was  required  by  the  practice  of  the  court.  But,  when  the 
matter  came  to  be  discussed  and  considered,  a  different  determination  prevailed. 
In  Saiulon  v.  Proctor  (7  B.  &  C.  800)  to  scire  facias  on  a  recognizance  of  bail, 
[385]  the  defendant  pleaded  no  ca.  sa.  duly  issued,  lodged,  and  returned  ;  the  plaintiff 
replied  a  ca.  sa.  issued,  and  returned  non  est  inventus ;  and  a  rejoinder  that  the  ca. 
sa.  did  not  lie  in  the  sheriff's  office  four  days  exclusive  of  the  day  it  was  lodged,  the 
return  day,  and  an  intervening  Sunday,  was  held  bad  on  special  demurrer.  Bayley,  J., 
there  says :  "  The  question  in  this  case  is,  whether  it  is  an  answer  to  an  action  on  the 
recognizance,  for  the  bail  to  say  that  the  capias  ad  satisfaciendum  sued  out  against  the 
principal  had  not  lain  in  the  sheriff's  office  for  that  period  of  time  which  by  the  rule 
of  court  it  ought  to  have  done  to  charge  the  bail."  And,  after  referring  to  Elliott  v. 
Lane  (1  Wils.  334),  Poicell  v.  Taylor  (cited  Tidd's  Practice,  9th  edit.  1129),  and  Glierry 
v.  Powell  (1  D.  &  R.  50),  for  the  purpose  of  shewing  that  the  irregularity  complained 
of  was  not  pleadable,  the  learned  judge  adds  :  "  But  it  is  insisted  that  the  suing  out 
of  a  ca.  sa.  against  the  principal  is  rendered  necessary  only  by  the  rules  and  practice 
of  the  court,  and  that,  as  the  omission  to  sue  out  a  ca.  sa.  is  a  good  plea,  the  matter 
stated  in  the  rejoinder  may  also  be  pleaded.  But  it  seems  to  me  that  the  obligation 
to  sue  out  a  ca.  sa.  results  by  law  from  the  terms  of  the  recognizance.  The  language 
of  the  condition  of  the  recognizance  is,  'if  the  principal  shall  not  pay  the  damages,  or 
render  himself.'  The  latter  words  '  or  render  himself '  have  been  construed  to  import 
that  the  principal  is  to  render  in  discharge  of  his  bail  only  when  the  plaintiff  has,  by 
suing  out  a  ca.  sa.,  intimated  an  intention  to  take  the  body  of  the  defendant."  And 
Littledale,  J.,  says  :  "  It  is  insisted  that  the  suing  out  a  ca.  sa.  against  the  principal, 
in  order  to  fix  the  bail,  is  required  only  by  the  rule  or  practice  of  the  court.  I  am  of 
opinion  that  that  is  rendered  neces-[386]sary  by  the  recognizance.  The  condition  of 
the  recognizance  is,  that  the  defendant  shall  pay  the  damages,  or  render  himself. 
Now,  if  this  had  been  a  common  contract,  the  principal  would  be  bound  to  render 
within  a  reasonable  time  after  the  judgment;  but,  inasmuch  as  the  object  of  the 
recognizance  is,  to  secure  to  the  plaintiff  in  the  action  satisfaction  of  his  judgment,  it 
has  hoen  construed  with  reference  to  that  object;  and,  as  the  plaintiff  may,  at  his 
election,  sue  out  execution  either  against  the  property  or  the  person  of  the  defendant, 
the  condition  has  been  held  to  be  satisfied  if  the  principal  be  rendered  within  a 
reasonable  time  after  the  plaintiff  has  notified  his  intention  to  have  execution  against 
the  person  of  the  defendant.  As  long  ago  as  the  38  Eliz.  it  was  held  that  the  render 
required  in  the  recognizance  was  to  be  intended  a  render  upon  process  awarded.  The 
suing  out  of  the  process,  therefore,  is  not  a  matter  required  by  any  rule  or  practice  of 
the  court,  but  by  the  recognizance,  and  on  that  ground  it  is  a  good  plea  that  no  ca. 
sa.  issued.  But  the  recognizance  does  not  require  that  the  ca.  sa.  shall  remain  in  the 
sheriffs  office  four  days  exclusive  of  the  return  day  and  an  intervening  Sunday.  An 
allegation  that  it  has  not  remained  for  that  time  in  the  sheriff's  office,  shews  that  tin: 
party  has  broken  a  rule  of  the  court,  but  not  that  the  condition  of  the  recognizance  is 
satisfied."  The  recognizance  of  bail,  being  a  proceeding  in  the  cause  immediately 
under  the  cognizance  of  the  court,  was  peculiarly  subject  to  its  control  and  discretion: 
and  accordingly  the  courts  have  said,  that,  though  the  words  of  the  recognizance  arc 
absolute,  the  meaning  is  that  the  defendant  shall  render  at  the  return  of  the  ca.  sa. 
This,  however,  is  the  case  of  a  bond  required  by  the  Legislature  to  be  given  in  a 
certain  form.  Referring  to  the  language  of  the  statute,  and  to  that  of  the  bond  itself, 
it  will  be  seen  that  there  is  another  mode  in  [387]  which  the  plaintiff  may  give  notice 
of  his  election  to  require  a  render,  viz.  by  a  judge's  order,  which  gives  every  intima- 
tion of  that  which  it  was  the  sole  object  of  the  ca.  sa.  to  give.  |Tindal,  C  J.  The 
condition  is,  that  the  principal  debtors  shall  pay,  or  render  according  to  the 
practice  of  the  court,  or  according  to  a  judge's  order.  The  question  is,  whether  the 
words  "according  to  the  practice  of  the  court"  do  not  mean,  according  to  the  old 

affidavits  and  notice,  provided  a  fiat  in  bankruptcy  shall  issue  against  3Uch  trader 
within  two  calendar  months  from  the  tiling  of  such  affidavit  or  affidavits,  but  not 
otherwise." 
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recognized  course,  by  ca.  sa.]  A  defendant  must  always  render  according  to  the 
practice  of  the  court,  whether  a  ca.  sa.  issues  or  not :  it  was  not  necessary  that  the 
legislature  should  describe  where  the  party  should  go,  and  what  he  was  to  do,  to 
make  a  render.  The  ca.  sa.  was  considered  necessary  because  the  construction  put  by 
the  courts  upon  the  recognizance  of  bail  was,  that  it  was  an  obligation  on  the  part  of 
the  bail  to  render  their  principal,  if  the  plaintiff  should  require  a  render ;  and  the  only 
way  the  plaintiff  had  of  intimating  his  election  was,  by  issuing  a  ca.  sa.  There  can, 
however,  be  no  reason  for  so  construing  this  statutable  recognizance,  which  may  exist 
before  any  suit  is  in  existence,  and  consequently  before  the  court  has  a  scintilla  of 
jurisdiction.  It  is  plain  that  the  statute  contemplated  a  render  different  in  point  of 
form  from  that  under  a  recognizance  of  bail.  Under  the  old  practice,  the  courts  were 
in  the  habit  of  extending  the  time  for  the  defendant  to  render,  where  he  was  so  ill 
that  he  could  not  be  safely  moved,  or  where  he  had  become  bankrupt,  and  was 
required  to  be  examined  at  some  distant  place,  and  in  various  other  cases.  A  render 
"according  to  the  practice  of  the  court"  does  not  import  all  the  practice  of  the  court 
on  the  subject,  but  only  the  form  and  the  place  of  render.  The  sureties  in  a  bond 
under  this  statute  cannot  render  the  defendant  ;  they  would  be  guilty  of  a  trespass  if 
they  did  so :  notice  to  the  sureties,  therefore,  is  immaterial.  [Maule,  J.  [388]  In 
Owston  v.  Coates  (10  Ad.  &  E.  193),  the  court  of  Queen's  Bench  decided  that  the 
sureties  might  discharge  themselves  by  a  render  of  their  principal]  The  point  pre- 
sented for  the  consideration  of  the  court  in  that  case  was,  whether,  the  bond  being  for 
a  render  of  the  principal  "  according  to  the  practice  of  the  court,  or  within  such  time 
and  in  such  manner  as  the  court,  or  any  judge  thereof,  should  direct,  after  judgment 
should  have  been  recovered  in  the  action,"  it  was  competent  to  him,  in  ease  of  his 
sureties,  to  render  himself  before  judgment.  That  being  a  summary  application,  there 
was  no  opportunity  of  questioning  the  decision.  The  necessity  for  issuing  a  ca.  sa. 
clearly  did  not  arise  from  the  practice  of  the  court,  but  from  the  construction  of  the 
recognizance,  over  which  the  court  could  undoubtedly  exercise  a  greater  degree  of 
control  than  it  can  over  the  construction  of  an  instrument  not  made  under  its  authority, 
but  under  that  of  an  act  of  parliament.  When  the  party  is  entitled  to  render,  depends 
upon  the  form  of  the  bond  :  what  is  the  proper  course  to  be  pursued  in  order  to 
obtain  a  render,  depends  upon  the  practice  of  the  court.  The  bond,  not  requiring  a 
ca.  sa.,  but  adverting  to  a  render  pursuant  to  a  judge's  order,  evidently  contemplates 
something  to  be  done  not  according  to  the  practice  of  the  court.  Every  purpose  of 
the  ca.  sa.  is  answered  in  a  much  more  intelligible  and  efficient  form  by  a  judge's 
order.  The  issuing  of  a  ca.  sa.  for  the  mere  purpose  of  obtaining  a  return  of  nihil,  is 
a  proceeding  not  very  reconcilable  with  the  dignity  of  the  court,  and  one  that  the 
court  will  be  slow  to  apply  to  the  case  of  a  bond  under  this  statute. 

The  fourth  plea,  in  substance,  states  that  the  order  of  Coleridge,  J.,  was  made 
before  the  time  for  rendering  the  defendant  and  his  partners  according  to  the  practice 
[389]  of  the  court  had  expired,  and  was  made  ex  parte,  and  without  any  previous 
summons.  The  first  ground  of  defence  presented  by  this  plea  clearly  fails ;  for,  the 
plea  does  not  shew  that  the  time  for  rendering  would  not  have  elapsed  before  the 
expiration  of  the  time  limited  by  the  order  for  the  render,  and  an  order  extending 
the  time  for  rendering  ought  to  be  made  before  the  time  originally  fixed  for  the  render 
has  elapsed.  Here  the  party  had  abundant  opportunity  to  save  his  bond,  or  to  object 
to  any  irregularity.  As  to  the  order  being  ex  parte,  that  clearly  is  no  objection.  If 
the  object  of  the  order  be  to  intimate  the  plaintiff's  election  to  have  the  body  of  the 
debtor,  why  should  it  not  be  ex  parte,  as  the  issuing  of  a  ca.  sa.  is  ex  parte?  This, 
however,  is  not  the  proper  mode  of  objecting  to  the  regularity  of  the  order.  All 
orders  are  treated  as  valid  until  set  aside.  Even  an  injunction,  though  irregularly 
obtained,  is  treated  as  regular  until  dissolved.  Besides,  assuming  the  order  of 
Coleridge,  J.,  to  be  void,  the  defendant  and  his  partners  failed  to  render  pursuant  to 
the  orders  of  Cress  well,  J.,  which  are  not  objected  to,  and  which  were  obviously 
obtained  by  the  defendant. 

The  fifth  plea  also  is  bad.  The  time  for  rendering,  as  extended  by  the  second 
order  of  Cresswell,  J.,  was  the  fifth  day  of  Michaelmas  term.  The  rule  nisi  obtained 
on  the  4th  of  Nevember,  had  not  the  effect  of  further  enlarging  the  time.  On  the 
fifth  day  of  the  term,  therefore,  viz.  on  the  6th  of  November,  the  condition  of  the 
bond  was  broken.  Suppose  an  action  had  been  brought  upon  the  bond,  in  another 
court,  between  the  last-mentioned  day  and  the  day  on  which   the  rule  was  made 
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absolute,  could  that  rule  have  been  pleaded  in  bar?  Clearly  not.  An  order  pro- 
nounced by  one  court  has  no  operation  upon  another  court.  The  bond  having  been 
forfeited,  it  was  not  competent  to  the  court  to  cure  the  forfeiture  by  afterwards 
giving  time. 

[390]  As  to  the  seventh  plea,  it  is  only  necessary  to  advert  to  the  terms  of  the 
bond.     The  pendency  of  another  action  at  any  time  is  only  matter  in  abatement. 

The  sixth  and  eighth  pleas  raise  a  more  important  question,  viz.  whether  a  certifi- 
cate on  a  fiat  issued  after  the  making  of  the  bond,  but  before  the  recovery  of  judgment 
in  the  action  brought  for  recovery  of  the  original  debt,  is  a  bar  to  this  action  on  the 
bond.  Here  is  a  debt  of  16501.  due  from  the  defendant  and  his  partners  to  the 
plaintiff.  Under  the  provisions  of  an  act  of  parliament,  the  debtors  enter  into  a 
bond,  with  sureties,  conditioned  for  the  payment  of  such  sum  as  shall  be  recovered 
in  any  action  brought  or  to  be  brought  for  recovery  of  the  alleged  debt,  or 
for  the  render  of  the  principals.  The  plaintiff  brings  an  action  for  his  debt,  and 
recovers  judgment  after  the  issuing  of  a  fiat  against  his  debtors.  Under  these 
circumstances,  when  does  any  right  of  action  or  claim  arise  to  the  plaintiff  upon 
that  bond  I  Clearly  not  until  after  the  bankruptcy.  The  bankruptcy  and  certifi- 
cate, therefore,  cannot  discharge  the  statutable  security.  In  Jameson  v.  Campbell 
(5  B.  &  Aid.  250),  where  a  bond  was  given  under  the  4  G.  3,  c.  33,  s.  1,  by  a 
member  of  parliament,  being  a  trader,  and,  after  his  bankruptcy,  but  before  his 
certificate,  judgment  was  obtained  in  the  suit  in  which  the  bond  was  given,  it  was 
held  that  the  bankruptcy  and  certificate  were  no  discharge  of  the  bond.  So,  here, 
the  demand  on  the  bond  was  not  a  debt  provable  at  the  time  the  fiat  issued,  and  there- 
fore is  not  discharged  by  the  certificate.  The  alternative  condition  in  the  bond  makes 
no  difference  in  this  respect. 

Talfourd,  Serjt.   (with  whom  was  Keating),  contra  (b).     It  will  be  contended  on 

(b)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as 
follow  : — 

"  The  defendant  will  contend,  on  the  argument  of  this  demurrer,  that  the  second 
plea  is  sufficient,  notwithstanding  any  of  the  objections  made  to  it  by  the  plaintiff; 
that,  under  the  circumstances  stated  in  the  declaration,  the  bond  could  not  have  been 
forfeited  unless  a  writ  of  capias  ad  satisfaciendum  had  been  issued  ;  and  that  the  defence 
is  one  which  the  defendant  has  a  right  to  plead,  and  the  plea  unobjectionable  in  form  : 

"  That  the  fourth  plea  is  good,  notwithstanding  the  objections  raised  to  it ;  that 
the  right  of  action  depends  on  the  validity  of  the  order  of  Coleridge,  J.  ;  that  the 
fourth  plea  shews  that  order  to  be  invalid,  and  not  the  sort  of  order  which  the  law 
requires  for  the  purpose  of  creating  such  a  liability  as  it  is  sought  to  impose  on  the 
defendant;  and  that  the  defence  is  pleadable  and  sufficiently  pleaded. 

"That  the  fifth  plea  is  unobjectionable,  and  that  the  facts  stated  in  it  clearly  shew 
that  the  bond  declared  upon  was  never  forfeited,  whether  tho  order  of  Coleridge,  J., 
be  treated  as  valid  or  invalid  ;  and  that  the  defence  is  pleadable,  and  sufficiently 
pleaded. 

"  That  the  sixth  and  eighth  pleas  are  unobjectionable,  and  that  the  bankruptcy 
stated  therein  is  a  complete  defence,  pleadable  as  such,  and  sufficiently  pleaded. 

"And  that  the  seventh  plea  is  unobjectionable;  that  the  condition  of  the  bond 
could  refer  only  to  one  action,  which  could  only  have  been  that  depending  at  the  time 
of  its  execution. 

"The  defendant  will  further  contend,  that  the  declaration  is  bad,  for  thai  it  discloses 
no  cause  of  action,  and  docs  not  shew  that  the  bond  declared  upon  was  ever  forfeited  ; 
that  it  is  not  stated  in  the  declaration  that  the  said  1  >.  W.  Acraman,  A.  •).  Aeraman, 
Holroyd,  and  Morgan  had  notice  of  the  recovery  of  the  judgment  mentioned  in  the 
declaration,  or  that  the  said  judgment  was  such  chat  the  non-payment  of  the  sum 
awarded  by  it  could  occasion  a  forfeiture  of  the  bond  ;  for  that  the  declaration  ought 
to  have  shewn,  either  that  the  act  inn  in  question  was  the  Only,  or,  at  all  events,  that 
it  was  the  fust,  action  commenced  for  the  said  debt  after  the  execution  of  the  bund  ; 
that  the  order  of  Coleridge,  .1.,  stated  in  the  declaration,  appears  t'>  have  been 
insufficient  to  occasion  a  forfeiture,  inasmuch  as  it   is  stated  to  have  been  made  on 

the  applie.it  i 4'  the  plaintiff ;  whereas,  according  to  the  I  r instruction  of  the  act 

of  parliament,  the  power  of  making  such  an  order  is  given  fur  the  benefit  "t  the  defen 
dant  ;   that  the  declaration  is  further  objectionable  for  not  shewing  that  the  time 
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behalf  of  the  defendant — first,  [391]  that  no  right  of  action  could  accrue  on  the  bond 
until  the  issuing  and  return  of  a  ca.  sa. — secondly,  that  the  order  of  Coleridge,  J., 
cannot  be  supported,  inasmuch  [392]  as  it  shortened  the  time  allowed  by  law  for  the 
render,  and  that  a  judge's  order  made  ex  parte  could  not  limit,  though  it  might  extend, 
the  time  for  rendering — thirdly,  that,  supposing  that  learned  judge  to  have  had  authority 
to  make  the  order  he  did,  the  jurisdiction  of  the  court  was  not  thereby  exhausted  ;  that 
the  subsequent  orders  of  Cresswell,  J.,  were  well  made  ;  and  that  the  court  of  Exchequer 
had  power,  within  the  period  limited  by  the  second  order  of  Cresswell,  J.,  further  to 
extend  the  time  for  rendering,  and  have  by  the  rule  of  the  9th  of  November,  the 
propriety  of  which  this  court  cannot  review,  concluded  the  question — fourthly,  as  to 
the  seventh  plea,  that  there  having  been,  at  the  time  the  bond  was  given,  an  action 
commenced,  and  which  is  still  pending,  no  judgment  has  in  fact  been  recovered  [393] 
in  the  action  to  which  the  bond  referred,  and  consequently  there  has  been  no  forfeiture 
of  the  bond — lastly,  that,  assuming  the  bond  to  have  been  forfeited,  the  bankruptcy 
and  certificate  of  the  defendant  afforded  a  complete  answer  to  the  action. 

1.  It  may  be  conceded  that  the  necessity  for  issuing  a  writ  of  ca.  sa.  did  not  depend 
upon  a  mere  rule  of  practice,  but  upon  the  construction  which  the  courts  had  applied 
to  the  recognizance  of  bail.  The  court  is  now  asked  to  put  the  same  judicial  con- 
struction upon  the  same  words  occurring  in  the  condition  of  this  bond.  Under  the 
6  G.  4,  c.  16,  s.  5,  a  party  being  arrested  and  remaining  under  arrest,  without  bail, 
for  twenty-one  days,  thereby  committed  an  act  of  bankruptcy.  That  provision  was 
virtually  abrogated  by  this  statute,  which  abolished  imprisonment  for  debt.  The 
main  object  of  the  clause  now  under  consideration,  was  to  provide  a  substitute  for  the 
act  of  bankruptcy  under  the  6  G.  4,  c.  16,  s.  5,  giving  the  creditor  the  same  privilege 
of  coercing  his  debtor  without  incarceration,  and  the  debtor  the  same  extent  of 
indulgence,  in  point  of  time,  as  he  had  before.  It  was  at  one  time  supposed  that  a 
distinction  existed  between  the  effect  of  the  recognizance  of  bail  in  the  court  of  King's 
Bench,  and  that  in  this  court,  and  that,  in  the  former,  a  ca.  sa.  was  necessary,  but  not 
here :  since  the  case  of  South  ats.  Gryffiih  (Cro.  Car.  481),  however,  that  notion  has 
no  longer  been  entertained.  In  Weddall  v.  The  Manucaptors  of  Jocar  (10  Mod.  267), 
Parker,  C.  J.,  said  :  "  Rendering,  is  to  be  understood  rendering  upon  demand,  viz.  at 
the  return  of  the  capias  ;  for  then  is  the  legal  demand  completed.  Not  rendering 
then,  is  refusal ;  and  then  the  bail  become  liable,  and  not  before.  Pleading,  therefore, 
the  death  of  the  principal  before  the  return  of  the  capias,  is  most  [394]  certainly  a 
good  plea."  Wilmore  v.  Clerk  (1  Lord  Raym.  156)  also  shews  that  it  is  always  matter 
of  right  to  render  at  any  time  before  the  return  day  of  the  capias.  A  render  according 
to  the  practice  of  the  court,  therefore,  is  a  render  at  the  return  of  a  capias  ad  satis- 
faciendum. [Maule,  J.  Your  argument  is,  that,  in  order  to  work  a  forfeiture  of  the 
bond,  the  plaintiff  must  think  fit  to  have  the  body  of  the  debtor,  and  fail  to  get  it.] 

given  by  the  order  of  Coleridge,  J.,  did  not  expire  before  the  time  limited  by  the 
practice  of  the  court,  since,  as  the  defendant  contends,  according  to  the  true  construc- 
tion of  the  act  a  judge  cannot  shorten  the  time  given  by  the  practice  of  the  court, 
although  he  may  enlarge  it ;  and,  further,  the  declaration  is  bad,  since  it  appears  that 
the  order  was  made  by  a  judge  of  the  Queen's  Bench,  in  a  cause  pending  in  the  Exchequer, 
and  the  declaration  does  not  state  that,  when  he  made  it,  he  was  acting  as  a  Baron  of 
the  Exchequer,  even  supposing  the  statute  which  enables  judges  to  act  in  each  of  the 
courts  could  have  applied,  which,  however,  as  the  defendant  contends,  it  would  not ; 
that,  as  to  the  first  order  of  Cresswell,  J.,  it  is  not  stated  whether  that  was  made 
before  or  after  the  time  given  by  the  order  of  Coleridge,  J.,  had  expired,  but  it  is 
left  wholly  uncertain  whether  the  plaintiff  relies  on  the  non-compliance  with  the  order 
of  Coleridge,  J.,  as  a  forfeiture,  or  on  the  non-compliance  with  that  of  Cresswell,  J. ; 
that  similar  observations  apply  to  the  statement  of  the  second  order  of  Cresswell,  J.  ; 
that  the  statement  of  the  rule  of  the  Court  of  Exchequer  leaves  it  altogether  uncertain 
whether  the  bond  was  ever  forfeited,  for,  by  that  rule,  the  defendants  were  to  have 
a  fortnight  after  judgment  pronounced  upon  the  rule  to  render,  but  the  declaration 
leaves  it  uncertain  whether  judgment  has  been  pronounced  on  the  said  rule,  or  whether 
or  what  judgment ;  that,  for  aught  that  appears  in  the  declaration  to  the  contrary,  the 
defendant  may  have  been  rendered,  or  may  still  be  rendered,  so  as  to  prevent  a  forfeiture 
of  the  bond ;  and  that  it  is  impossible  to  understand  on  what  the  plaintiff  relies  as  a 
forfeiture ;  so  that  the  declaration  is  bad  for  ambiguity  and  uncertainty." 
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He  must  not  only  think  tit  to  have  the  body,  but  he  must  adopt  a  particular  course 
to  shew  that  he  does  so,  that  is,  by  suing  out  a  ca.  sa.  [Maule,  J.  Are  you  not  now 
encountering  the  judgment  of  the  court  of  Queen's  Bench  in  Owsfon  v.  Coates?  There 
could  be  no  ca.  sa.  before  judgment.  It  seems  somewhat  singular,  therefore,  that  such 
a  construction  should  be  given  to  an  act,  the  main  object  of  which  was  to  prevent 
imprisonment  before  judgment.]  In  that  case,  the  application  was  made  on  behalf  of 
the  defendant.  The  court  treats  the  bond  given  under  this  statute,  as  analogous  to  a 
recognizance  of  bail.  There  is  no  reason  why  the  court  should,  with  reference  to  this 
security,  resort  to  a  different  mode  of  construction  from  that  which  they  have  adopted 
in  the  case  of  the  recognizance. 

2.  Coleridge,  J.,  even  assuming  that  the  circumstance  of  his  not  being  a  judge  of 
the  court  of  Exchequer  affords  no  ground  of  objection,  clearly  had  no  jurisdiction  to 
make  an  order  limiting,  at  the  instance  of  the  plaintiff,  the  time  for  the  defendant  to 
render.  A  render  under  that  order  would  not  be  a  render  according  to  the  practice 
of  the  court,  or  within  the  scope  and  meaning  of  the  act  of  parliament.  It  was  made 
without  summons,  and  without  hearing  the  defendant.  And,  if  that  order  wrought 
nothing,  no  estoppel  can  arise  from  the  two  subsequent  orders  of  Cresswell,  J. 

[395]  3.  The  condition  of  the  bond  would  be  well  performed  if  the  defendant  and 
his  partners  rendered  according  to  the  order  of  the  court  in  which  the  action  was 
brought.  Supposing  Coleridge,  J.,  had  jurisdiction  to  make  the  order  he  did,  it  will 
hardly  be  denied  that  it  was  competent  to  Cresswell,  J.,  to  extend  the  time  for 
rendering.  He  did  extend  the  time  till  the  fifth  day  of  Michaelmas  term.  Before  the 
expiration  of  this  extended  period,  the  rule  nisi  mentioned  in  the  declaration,  was 
granted  by  the  court  of  Exchequer.  By  that  rule  all  proceedings  in  the  cause  and 
against  the  sureties  were  stayed  ;  meaning,  of  course,  that  no  advantage  should  be 
taken  of  the  non-render  of  the  defendant  and  his  partners  within  the  time  limited  by 
the  last  order.  That  rule  came  on  to  be  argued,  according  to  the  course  and  practice 
of  the  court  of  Exchequer,  on  the  24th  of  November  (as  appears  by  the  fifth  plea), 
when  that  court  ordered  that  the  defendant  and  his  partners  should  have  ten  days' 
further  time  to  render.  That  which  this  court  is  now  asked  to  do  is,  in  effect,  to  sit 
as  a  court  of  error  upon  a  decision  of  a  court  of  co-ordinate  jurisdiction  upon  a  matter 
of  practice — a  course  which  even  the  House  of  Lords,  in  Mellish  v.  Richardson  (9  Bingh. 
125,  2  M.  &  Scott,  191,  1  C.  &  F.  224),  felt  themselves  incompetent  to  adopt.  Each 
court  has  the  exclusive  regulation  of  its  own  practice,  and  of  the  exercise  of  its 
discretion. 

4.  The  question  raised  by  the  seventh  plea  is,  whether,  an  action  having  already 
been  brought  at  the  time  of  the  execution  of  the  bond, — which  action  is  still  pending, — 
it  is  competent  to  the  plaintiff  to  apply  the  bond  to  an  action  he  has  since  brought 
and  proceeded  in  to  judgment.  A  nonsuit  in  the  first  action,  of  course,  would  not 
prevent  the  plaintiff  from  commencing  another ;  and  to  such  second  action  the  bond 
would  apply.  But  the  party  is  not  to  be  permitted  to  bring  an  in  [396]  definite 
number  of  concurrent  actions.  And  it  is  a  misapprehension  to  suppose  thai  this  is 
mere  matter  of  abatement :  for,  unless  the  judgment  is  recovered  in  the  action  to 
which  the  bond  applies,  the  bond  is  not  forfeited. 

5.  The  only  remaining  question  is  that  which  arises  upon  the  sixth  and  eighth 
pleas,  viz.  whether  the  certificate  which  the  defendant  has  obtained  since  the  recovery 
of  the  judgment,  is  a  bar  to  the  present  action.  Whatever  might  be  the  state  of  the 
law  at  the  time  the  case  of  Jameson  v.  Citm/ilii  II  (5  15.  ,V   Aid.  250)   was  decided,  since 

the  C  G.  4,  c.  16,  a  different  principle  applies.  In  Dinsdaie  v.  Eames  (2  l">.  &  B.  8, 
4  J.  B.  Moore,  350),  the  defendant  in  an  action  on  a  bail-bond  (given  in  an  action  of 
debt  against  himself)  becoming  haukrupl  between  plea  and  verdict  in  the  action  on 
the  bail-bond,  and  obtaining  his  certificate  after  judgment,  was  held  to  be  discharged 
from  the  damages  and  costs :  and  Dallas,  C.  J.,  said :  "The  debt  was  contracted  with 
certainty  before  the  bankruptcy,  and  therefore  might  haw  been  proved  under  the 
commission."  (Maule,  .1.  The  case  of  Jameson  \.  Campbell  was  decided  at  a  time 
when  sureties  could  not  prove  under  the  commission  against  their  principal.  Now 
they  may  (6  G.  I,  c  16,  s.  52).  The  principal  ground,  therefore,  of  thai  decision,  is 
removed.]     Dinsdaie  v.  Eames  was  recognised  in  Littlewoodv.  Crowther  ('■'<  l>.  &  !>'■  533) 

There,  the  defendant  having  1 a  arrested  on  the  27th  of  March,  on  a  writ  returnable 

the  16th  of  April,  became  bankrupt  on  the  3rd  of  April,  and  obtained  his  certificate 
on  the  26th  of  June;  and  it  was  held,  that,  as   the   bankruptcy  look    place   before  the 
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bail-bond  was  forfeited,  the  debt  was  provable  under  the  commission,  and  consequently 
the  bail  were  discharged.  This  was  a  debt  payable  upon  a  contingency  provable  under 
the  6  G.  4,  c.  16,  [397]  s.  56,  which  enacts,  "that,  if  any  bankrupt  shall,  before  the 
issuing  of  any  commission,  have  contracted  any  debt  payable  upon  a  contingency 
which  shall  not  have  happened  before  the  issuing  of  such  commission,  the  person  with 
whom  such  debt  may  have  been  contracted,  may,  if  he  think  fit,  apply  to  the  com- 
missioners to  set  a  value  upon  the  debt,"  &c.  [Tindal,  C.  J.  What  contingency  is 
there  here  upon  which  the  commissioners  could  put  a  value  T\ 

Sir  T.  Wilde,  Serjt.  in  reply.  The  statute  1  &  2  Vict.  c.  110,  had  two  principal 
objects  in  view — first,  the  abolition  of  imprisonment  for  debt  before  judgment,  except 
under  special  circumstances — secondly,  to  give  facilities  to  creditors  in  getting  at  the 
property  of  their  debtors  becoming  bankrupt.  In  Hayward  v.  Heffer  (5  Q.  B.  398), 
the  plaintiff  had  made  an  affidavit  of  debt  under  the  statute  of  1  &  2  Vict.  c.  1 10,  s.  8, 
against  one  Hales,  and  Hales  had  entered  into  a  bond  with  sureties,  conditioned  to 
pay  such  sum  as  should  be  recovered  against  him  in  an  action  on  the  debt,  or  to  render 
himself ;  an  application  was  made,  on  the  part  of  the  sureties,  that  the  bond  might 
be  delivered  up  to  be  cancelled,  upon  a  suggestion  that  Hales,  the  principal  debtor, 
had  rendered  ;  and,  for  this  purpose,  Owston  v.  Coates  was  relied  on  ;  Patteson,  J., 
asked,  "  What  power  have  we  over  the  bond  itself ! "  And  per  Lord  Denman,  "  Why 
are  we  to  deal  with  this  bond  otherwise  than  with  any  other  bond  alleged  to  be 
satisfied  ? "  And,  upon  its  being  suggested  by  the  attorney -general  that  the  court 
would  order  a  bail-bond  to  be  cancelled,  and  that  the  case  under  discussion  was  like 
the  case  of  bail  to  the  action  ;  Patteson  J.,  said  :  "  There  the  recognizance  is  the 
creature  of  the  court :  here,  the  giving  of  the  security  is  directed  by  a  statute."  And 
the  court  [398]  held  that  they  had  no  authority  to  make  the  order.  That  case 
expressly  recognises  the  distinction  for  which  the  plaintiff  in  this  case  contends. 
Samdon  v.  Proctor  (7  B.  &C.  800.  And  sue  Elliott  v.  Lane,  1  Wils.  334,  Cherry  v.  Powell, 
1  D.  &  R.  50),  decided  that  the  ca.  sa.  was  not  required  by  the  practice  of  the  court, 
but  by  the  construction  the  court  had  thought  fit  to  put  upon  the  recognizance  of  bail  ; 
introducing  an  implied  condition  that  the  principal  should  render  if  called  upon,  and 
if  called  upon  in  a  particular  mode,  viz.  by  the  issuing  of  a  ca.  sa.  The  only  object 
of  the  ca.  sa.  was  to  fix  the  sureties.  And  there  can  be  no  sound  reason  for  putting 
the  same  construction  upon  these  bonds  that  was  put  upon  the  recognizance.  The 
analogy  between  sureties  in  a  recognizance  of  bail,  and  sureties  in  a  bond  under  this 
statute,  fails  in  many  respects ;  for  instance,  bail  may  render  their  principal ;  the 
sureties  in  a  bond  under  this  statute,  we  have  seen,  cannot.  [Coltman,  J.  At 
what  period  do  you  say  the  render  should  be  made  ?]  Seeing  what  was  the  main 
object  of  the  statute,  the  render  could  not  be  before  judgment,  but  probably  would 
be  required  to  be  made  within  a  reasonable  time  after.  The  statute  requires  the  court 
to  make  a  practice  upon  the  subject.  [Maule,  J.  That  is  not  consistent  with  the  case 
of  Owston  v.  Coates,  where  the  render  was  before  judgment.]  That  was  not  the  case  of 
a  render  within  the  terms  of  the  bond ;  and  the  attention  of  the  court  was  not 
particularly  called  to  the  various  provisions  of  the  statute.  The  condition  being,  to 
render  the  principal  or  pay  the  debt,  if  the  sureties  cannot  render,  they  must  perform 
the  other  alternative. 

The  supposed  irregularity  of  the  order  of  Coleridge,  J.,  is  no  ground  of  plea,  but 
should  have  been  the  subject  of  a  summary  application  to  the  court  of  Exchequer. 
The  orders  made  by  Cresswell,  J.,  enlarging  the  time  to  render,  clearly  are  unexcep- 
tionable. The  obvious  mean-[399]-ing  of  the  fourth  plea  is,  that,  inasmuch  as  no 
ca.  sa.  had  issued,  the  time  for  the  render  of  the  principal  according  to  the  practice 
of  the  court,  had  not  expired.     If  no  ca.  sa.  was  necessary,  the  plea  fails. 

The  fifth  plea,  which  relies  on  a  render  made  under  the  rule  of  court,  on  the  24th 
of  November,  affords  no  defence.  A  render  after  the  bail  were  fixed,  was  no  render 
in  point  of  law. 

Bail  cannot  plead  the  bankruptcy  and  certificate  of  their  principal  in  their  own 
discharge :  Donnelhj  v.  Dunn  (2  B.  &  P.  45).  Then,  is  the  certificate  a  discharge  of 
the  defendant's  liability  on  this  bond  1  That  depends  upon  whether  this  was  a  demand 
provable  under  the  fiat.  The  only  sections  of  the  6  G.  4,  c.  16,  that  can  by  possibility 
apply,  are  the  fifty-first,  the  fifty-second,  and  the  fifty -sixth.  This  is  not  a  debt  upon 
credit,  and  therefore  s.  51  is  out  of  the  question  :  and  s.  52  applies  to  sureties  only; 
this  is  an  action  against  the  principal.     If  provable  at  all,  it  must  be  under  s.  56, 
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which  enables  parties  to  prove  in  respect  of  debts  payable  upon  a  contingency.  To 
bring  a  case  within  this  clause,  the  debt  must  be  due  at  the  time,  and  payable  upon 
a  contingency  that  is  susceptible  of  valuation.  [Maulc,  J.  If  the  contingency  is 
susceptible  of  calculation,  it  is  presently  valuable,  and  therefore  provable.]  Assuming 
that  to  be  so, — though  it  may  be  doubtful, — still  the  contingency  must  be  capable  of 
valuation ;  which  this  is  not.  [Maule,  J.  Would  you  exclude  the  case  of  a  debt 
payable  at  the  expiration  of  ten  years,  or  on  the  death  of  A.,  whichever  should  Hist 
happen  ?]  No.  There,  the  only  contingency  would  be  the  time  of  payment.  [Maule,  J. 
I  should  say  the  clause  embraces  the  case  of  a  demand  the  value  of  which  may  be 
calculated,  though  the  event  on  which  it  is  payable  may  never  happen  ;  the  case  of 
a  post-obit,  for  instance.]  It  would  [400]  be  difficult  to  contend  that  a  post  obit  would 
not  be  provable.  Here,  however,  the  bond  admits  no  antecedent  debt ;  it  creates  no 
debt.  How,  then,  can  its  value  be  ascertained  ?  It  is  the  existence  of  the  debt,  not 
the  amount  or  the  time  of  payment,  that  is  contingent.  The  bond  is  in  the  like  terms 
with  that  in  Jameson  v.  Campbell  (5  B.  &  Aid.  250),  with  the  addition  of  the  alternative 
as  to  render,  which  cannot  make  any  difference  in  this  respect.  A  bail-bond  not 
forfeited  until  after  the  bankruptcy,  clearly  does  not  create  a  provable  debt.  In  Attwood 
v.  Partridge  (4  Bingh.  209,  12  J.  B.  Moore,  431),  the  defendant  covenanted  with  the 
plaintiff's  for  the  due  payment  by  R.  of  the  annual  premium  on  a  policy  effected  on  the 
life  of  K.,  and  transferred  by  R.  to  the  plaintiffs  by  way  of  security  for  a  debt  due 
from  him  to  them  ;  the  defendant  became  bankrupt  before,  and  obtained  his  certificate 
after,  a  default  by  R.  ;  and  it  was  held  that  the  defendant  was  not  discharged  from 
liability  for  the  premium,  which  the  plaintiff's  had  been  obliged  to  pay  to  keep  the 
policy  on  foot.  How  could  the  commissioner  in  this  case  say  whether  the  plaintiff 
would  ever  recover  a  judgment  in  the  action,  or  when,  or  to  what  amount?  There 
is,  moreover,  the  incalculable  contingency  of  a  render. 

Cur.  adv.  vult. 

TlNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  upon  a  bond  entered  into  in  pursuance  of  the  statute  1  A"  2 
Vict.  c.  110,  s.  8. 

The  declaration  set  out  the  bond  and  the  condition,  by  which,  after  reciting  that 
the  plaintiff  had  made  an  affidavit  that  a  debt  of  16501.  was  due  to  him  from  the 
defendant  and  his  partners,  who  were  traders  within  the  bankrupt  laws,  and  further 
reciting  that  the  plaintiff  [401]  had,  on  the  23rd  and  24th  of  March,  1842,  caused  the 
defendant  and  his  partners  to  be  served  with  a  copy  of  the  affidavit,  and  with  a  nut  ice 
requiring  immediate  payment  of  the  debt ;  also  reciting  that  James  Oxley  and  Joseph 
Arthur  Ballantine  had  agreed  to  join  the  defendant  and  his  partners  in  the  said 
writing  obligatory,  subject  to  the  condition  for  making  the  same  void,  as  sureties  for 
the  defendant  and  his  partners — the  condition  was  declared  to  be,  that,  if  the  defen- 
dant and  his  partners,  or  Oxley  and  Ballantine,  or  any  of  them,  should  pay  such  sums 
as  should  be  recovered  in  any  action  which  had  been,  or  should  be,  brought  for 
recovery  of  the  said  debt  ;  or  if  the  defendant  and  his  partners  should  render  them 
sel\  es  to  the  custody  of  the  court  in  which  such  action  had  been,  or  might  lie,  brought, 
according  to  the  practice  of  such  court  or  courts,  or  within  such  time  and  in  such 
manner  as  the  said  court  or  courts,  or  any  judge  thereof  respectively,  should  direct, 
after  such  judgment  should  have  been  recovered  in  such  action  or  actions  ;  then  the 
writing  obligatory  should  be  void.     The  declaration  then  stai eil  thai,  after  the  making 

of  the  writing  obligatory,  an  action  was  commenced  by  the  plaintiff  against  the  defen- 
dant and  his  partners  in  the  court  of  Exchequer,  in  which  the  sum  of  16981.  6s.  was 
adjudged  to  the  plaintilf  for  his  damages  and  costs,  of  which  the  sum  of  16501.  18  the 
debt  in  the  condition  mentioned,  and  331.  lis.  6d.  is  for  interest,  and  111.  13s.  (id. 
costs  of  suit;  of  all  which  the  defendant  had  notice.  The  declaration  further  stales 
that  neither  the  defendant  nor  his  partners  QOr  the  sureties,  paid  the  sum  recovered, 
or  any  part  of  it.  It  further  stales  that,  after  the  recovery  of  the  judgment,  by  an 
order  of  Coleridge,  . I.,  made  on  the  application  of  the  plaint  ill',  it  was  ordered  I  li.it 
the  defendant  and  his  partners  should  surrender  themselves  to  the  custody  of  the 
marshal  of  the  Queen's  Prison,  within  ten  days  after  [402]  service  of  a  copy  of  the 
order,  a  copy  whereof  was  afterwards,  to  wit,  on  the  20th  and  23rd  of  August,  served 
on  the  defendant  and  his  partners  j  and  thai  ten  days  from  the  service  of  thai  order 

had  elapsed  before  the  commencement  of  the  suit.  The  declaration  further  slates, 
that,  afterwards,  to  wit,  on  the  26th  of  August,  1842,  Cresswell,  .J.,  made  an  order, 

C.  P.  xiii.— 32* 
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by  which  it  was  ordered  that  the  time  for  the  defendant  and  his  partners  to  render 
should  be  enlarged  for  a  week,  and  that  the  further  hearing  of  a  summons  for  setting 
aside  the  order  of  Coleridge,  J.,  should  be  adjourned  until  the  2nd  day  of  September, 
1842.  The  declaration  further  states  that,  on  the  2nd  of  September,  1842,  an  order 
was  made  by  Cresswell,  J.,  by  which  it  was  ordered  that  the  time  for  surrendering 
the  defendant  and  his  partners  should  be  enlarged  until  the  fifth  day  of  Michaelmas 
term,  without  prejudice  to  the  right  of  the  bondsmen  to  render  the  defendant  and  his 
partners  in  the  meantime,  or  to  the  right  of  the  plaintiff  to  treat  the  bond  as  forfeited. 
The  declaration  further  states  that,  afterwards,  to  wit,  on  the  fourth  day  of  Michael- 
mas term,  by  a  rule  of  the  court  of  Exchequer  made  in  the  last-mentioned  action,  it 
was  ordered  that  the  plaintiff  should  shew  cause  on  Wednesday,  the  9th  day  of 
November,  why  the  order  of  Coleridge,  J.,  and  all  proceedings  had  thereupon,  should 
not  be  set  aside,  with  costs,  to  be  paid  by  the  plaintiff,  together  with  the  costs  of  the 
proceedings  before  Cresswell,  J.,  in  relation  to  the  said  order,  and  of  that  application  ; 
or  why  the  defendants  (meaning  the  defendants  in  the  last-mentioned  action)  should 
not  have  a  fortnight  after  judgment  pronounced  on  that  rule,  or  such  other  time  as 
the  court  should  order  in  that  behalf,  to  render  themselves  into  custody  as  to  the 
last-mentioned  action,  in  discharge  of  their  bail ;  and  why  all  proceedings  on  the 
bond  should  not  be  set  aside,  with  costs :  and  that,  in  the  meantime,  all  pro-[403] 
ceedings  in  the  last-mentioned  cause  and  against  the  defendant's  bail,  should  be  stayed. 
The  declaration  further  states  that  neither  the  defendant  nor  his  partners,  nor  any  of 
them,  rendered  themselves  to  the  custody  of  the  gaoler  of  the  court  of  Exchequer 
according  to  the  practice  of  the  same  court,  or  within  the  time  mentioned  in  the  said 
orders,  or  any  of  them,  after  judgment  had  been  so  recovered  as  aforesaid,  or  within 
any  other  time,  or  in  any  manner  lawfully  directed  by  the  same  court,  or  any  judge 
thereof,  after  judgment  had  been  so  recovered  as  aforesaid,  according  to  the  form  and 
effect  of  the  condition. 

To  this  declaration,  the  defendant  pleaded  several  pleas ;  some  of  which  form  the 
subject  of  demurrers. 

The  second  plea  is  that,  after  the  recovery  of  the  judgment,  and  before  the  com- 
mencement of  this  suit,  no  writ  of  capias  ad  satisfaciendum  was  sued  or  prosecuted 
out  of  the  court  of  Exchequer  against  the  defendant  and  his  partners,  or  any  of  them  ; 
and,  the  plaintiff  having  demurred  to  this  plea,  the  first  question  in  the  cause  is, 
whether  this  plea  furnishes  an  answer  to  the  declaration. 

It  has  been  settled  by  various  decisions  that,  to  a  scire  facias  on  a  recognizance  of 
bail,  it  is  a  good  plea  that  there  was  no  writ  of  capias  ad  satisfaciendum  issued  against 
the  principal :  Samdon  v.  Proctor  (7  B.  &  C.  800);  South  ats.  Griffith  (Cro.  Car.  481); 
Weddall  v.  The  Ma/nucaptors of  Jocar  (10  Mod.  267) ;  Jl'ilmore  v.  Clerk  (1  Lord  Raym.  156). 
The  necessity  for  a  capias  ad  satisfaciendum  did  not  rest  on  a  mere  rule  of  practice, 
but  was  the  construction  put  by  law  on  the  terms  of  the  recognizance ;  for,  as  was 
said  in  the  case  of  Wilmore  v.  Clerk  (1  Lord  Raym.  156),  "the  condition  of  the  recog- 
nizance is,  that,  if  the  defendant  is  condemned  in  the  action,  he  shall  pay  the 
condemnation  or  render  his  body  to  prison.  The  [404]  question  will  then  be,  at 
what  time  the  render  ought  to  be.  And  the  law  says  it  ought  to  be  when  the  plaintiff 
in  the  original  action  has  signified  that  he  will  sue  execution  against  the  body,  which 
he  does  by  suing  of  the  capias  ad  satisfaciendum."  But  it  was  contended,  on  behalf  of 
the  plaintiff,  that,  although  the  rule  was  established  with  reference  to  a  recognizance 
of  bail,  it  ought  not  to  apply  to  a  bond  under  the  statute  1  &  2  Vict.  c.  110,  s.  8 ;  that 
a  recognizance  of  bail  was  an  instrument  peculiarly  under  the  control  of  the  courts, 
which  had  put  an  arbitrary  construction  upon  it,  not  entirely  consistent  with  the 
natural  import  of  its  terms.  But,  even  if  this  were  admitted  to  be  so,  still  such  is 
the  established  construction  of  the  recognizance ;  and,  as  the  bond  directed  to  be 
given  under  the  statute  of  Victoria,  is  evidently  penned  in  analogy  with,  and  nearly 
in  the  terms  of,  the  recognizance  of  bail,  and  as  the  terms  of  the  latter  have  obtained 
a  judicial  signification,  we  see  no  reason  to  doubt  that  the  words  of  the  bond  were 
intended  to  bear  the  same  sense.  Nor  are  the  words  which  follow — "  according  to 
the  practice  of  the  court " — so  immaterial  as  they  were  represented  by  the  plaintiff's 
counsel ;  for,  although  the  necessity  for  the  issuing  of  a  writ  of  capias  ad  satisfaciendum 
is  not,  strictly  speaking,  a  mere  matter  of  practice,  but  is  required  by  a  rule  of  law, 
yet  a  render  made  upon  the  issuing  of  such  a  writ  falls  aptly  within  the  description 
of  a  render  to  the  custody  of  the  gaoler  of  the  court  according  to  the  practice  of  the 
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court ;  and,  as  the  words  in  question  obviously  refer  to  some  recognised  course  of 
practice  (a),  it  is  not  easy  to  see  what  other  practice  the  [405]  statute  can  intend  to 
refer  to  than  that  which  actually  prevailed  in  case  of  a  recognizance  of  bail.  We 
think,  therefore,  the  second  plea  is  a  good  answer  to  the  action. 

The  defendant  further  pleaded,  fourthly,  that  the  order  of  Coleridge,  J.,  was  made 
before  the  time  for  rendering  the  defendant  and  his  partners,  according  to  the  practice 
of  the  court,  had  expired,  and  was  made  ex  parte,  and  without  any  previous  summons. 
The  plaintiff  has  demurred  ;  and  we  think  the  plea  is  bad.  It  seeks  to  invalidate  the 
order  of  Coleridge,  J.,  on  two  grounds — first,  because  the  time  for  rendering  had  not 
elapsed  when  the  order  was  made ;  but  it  is  quite  consistent  with  the  plea,  that  the 
time  for  rendering  would  have  expired  before  the  time  limited  by  the  order  for  the 
defendant  and  his  partners  to  render ;  and,  if  any  order  is  made  which  operates  to 
extend  the  time  for  rendering,  such  an  order  ought  to  be  made  before  the  time  has 
expired  for  rendering.  The  second  ground  of  [406]  objection,  that  the  order  was 
made  ex  parte,  and  without  a  summons,  is  also  of  no  weight.  The  remedy  for  a  defect 
in  an  order,  if  any  exists,  is  by  application  to  the  court  to  set  aside  the  order:  but, 
until  it  is  set  aside,  the  order  cannot  be  treated  as  a  nullity.  It  is  a  further  objection 
to  this  plea,  that,  even  if  the  order  of  Coleridge,  J.,  is  void,  the  defendant  shews  no 
justifiable  cause,  on  this  plea,  for  not  rendering  pursuant  to  the  practice  of  the  court, 
or  to  the  orders  of  Cresswell,  J.  The  plaintiff,  therefore,  is  entitled  to  succeed  on 
this  demurrer. 

The  defendant  has  further  pleaded,  fifthly,  that  the  order  of  Coleridge,  J.,  was 
made  before  the  time  for  rendering  the  defendant  and  his  co-partners  had  expired  ; 
and  that,  before  the  expiration  of  ten  days  from  the  service  of  the  order  of  Coleridge,  J., 
the  first  order  of  Cresswell,  J.,  was  made  ;  and  that,  before  the  expiration  of  the  time 
mentioned  in  the  last  order,  the  second  order  of  Cresswell,  J.,  was  made ;  and  that, 
before  the  fifth  day  of  the  next  Michaelmas  term,  the  rule  of  the  court  of  Exchequer 
in  the  declaration  mentioned,  was  made;  and  that,  after  the  making  of  the  last-men- 
tioned rule,  and  within  a  reasonable  time  for  that  purpose,  notice  of  the  said  rule  was 
given  to  the  plaintiff  as  by  the  same  directed,  and  according  to  the  practice  of  the 
court ;  that  afterwards  cause  was  shewn  according  to  the  course  and  practice  of  the 
court  ;  that  thereupon  the  court  did,  by  a  certain  rule  duly  made,  according  to  the 
course  and  practice  of  the  said  court,  order  and  direct  that  the  defendant  and  his 
partners  and  their  bail  or  sureties  should  have  ten  days  from  the  day  of  the  making 
of  the  said  rule  to  render  the  defendant  and  his  partners;  and  that  within  the  time 
so  limited  the  defendant  and  his  partners  rendered  themselves  to  the  custody  of  the 
gaoler  of  the  court. 

The  plaintiff  demurred  to  this  plea,  on  the  ground  [407]  that  the  order  of  Cress- 
well, J.,  only  gave  time  to  the  defendant  and  his  partners  to  render  until  the  fifth  day 

(a)  Quare,  whether  the  words,  "according  to  the  practice  of  the  court,"  necessarily 
refer  to  an  existing  practice  rather  than  to  a.  practice  to  be  established  in  futuro  for 
the  regulation  of  a  novel  species  of  security  ;  and  whether,  supposing  the  legislature, 
in  using  these  words,  to  have  contemplated  an  existing  practice,  they  were  used  wit  li 
reference  to  any  one  certain  or  particular  practice.  The  courts  in  which  the  lunula 
directed  to  be  given  by  the  I  &  2  Viet.  C.  I  10,  s.  8,  may  be  put  in  suit,  as  well  as 
those  in  which  actions  for  the  recovery  of  the  original  debts  in  respect  of  which  such 
bonds  are  given,  may  bo  brought,  have  different  systems  of  practice,  though  the 
diversity  with  respect  to  the  practice  of  the  superior  courts  is  not  so  great  as  it 
formerly  was.  The  actions  for  the  recovery  of  tho  original  debts  may  indeed  be 
brought  in  inferior  courts,  in  which  no  ca.  sa.  can  issue;  many  of  which  courts,  as 
those  of  London,  Oxford,  Bristol,  &c,  have  jurisdiction  to  an  unlimited  amount. 

It  seems  to  be  imposing  a  forced  construction  upon  the  language  of  a  statute]  to 
hold  that  by  "the  practice  of  the  court,"  the  legislature  must  be  understood  to  mean, 
something  which  is  not  matter  of  practice,  but  matter  of  law. 

15ut,  even  treating  the  issuing  of  a  ca.  sa.  in  proceedings  upon  a  recognisance  ol 
bail,  as  "  matter  of  practice,"  within  the  meaning  of  the  above  statute,  such  practice 
is  confined  to  proceedings  against  the  bail,  and  docs  not  apply  to  proceedings  against 
the  principal,  who,  though  made  a  joint  and  several  obligOf  in    bonds  given  under  the 

eighth  section  of  this  act,  as  well  as  in  bailbonds,  is  no  part  v  to  then ^ni/anrc  ol 

bail. 


1004  HINTON   V.  ACRAMAN  2  C.  B.  408. 

of  Michaelmas  term,  and  that  the  rule  nisi  of  the  court  did  not  give  any  extended  time 
for  the  render ;  and  it  was  contended,  that,  on  the  fifth  day  of  Michaelmas  term,  the 
condition  was  broken,  and  a  right  of  action  vested  in  the  plaintiff.  But  it  appears  to 
us  that,  as,  when  the  rule  nisi  was  granted,  it  was  competent  for  the  court  under  the 
act  of  parliament  to  grant  an  extended  time  for  the  render,  the  court  in  granting  the 
rule  to  shew  cause  why  the  time  should  not  be  extended,  preserved  their  jurisdiction 
entire,  and  retained  the  right  of  making  an  order  for  an  extension  of  the  time,  in  the 
same  state  as  they  possessed  it  when  they  granted  the  rule  nisi  (a)1.  It  seems  to  us, 
therefore,  that  the  defendant  is  entitled  to  judgment  on  this  plea. 

[408]  The  sixth  plea  sets  up,  in  answer  to  the  declaration  on  the  bond,  a  certificate 
in  bankruptcy  on  a  fiat  issued  after  the  making  of  the  writing  obligatory,  but  not 
appearing  to  have  been  issued  after  the  recovery  of  judgment  in  the  action  brought 
for  the  recovery  of  the  original  debt.  The  plea  not  stating  the  fiat  to  have  issued 
after  the  recovery  of  the  judgment,  it  must,  in  deciding  on  the  validity  of  the  plea, 
be  assumed  that  the  fiat  issued  before  the  recovery.  The  original  debt  in  this  case  is 
undoubtedly  barred ;  but  it  will  not  follow  as  a  necessary  consequence,  that  a  bond 
given  to  secure  the  payment  of  the  debt  will  be  also  barred :  for  which  Jameson  v. 
Campbell  (a)2  is  in  point.  We  must,  therefore,  look  to  the  provisions  of  the  6  G.  4, 
c.  16,  to  determine  the  point. 

The  certificate  is,  by  s.  126  of  that  act,  a  bar  to  all  debts  and  demands  made 
provable  against  the  bankrupt.  And  the  question  will  be,  whether  this  bond  is 
provable  under  the  fiat.  The  only  sections  under  which  it  can  be  provable,  are,  the 
51st  or  the  56th  sections.  By  the  51st  section,  persons  who  have  given  credit  to  the 
bankrupt  for  any  money  or  other  matter  or  thing,  which  shall  not  have  become  payable 
when  the  bankrupt  committed  an  act  of  bankruptcy,  whether  such  credit  shall  have 
been  given  upon  any  bill,  bond,  note,  or  other  negotiable  security,  or  not,  shall  be 
entitled  to  prove  such  bill,  bond,  note,  Arc,  as  if  the  same  were  payable  presently,  and 
receive  dividends  equally  with  the  other  creditors,  deducting  only  a  rebate  of  interest,, 
to  be  computed  from  the  declaration  of  a  dividend,  to  the  time  such  debt  would  have 
become  payable.  This  section,  as  far  as  it  relates  to  bonds,  is  to  the  same  effect  as, 
and  nearly  in  the  terms  of,  the  statute  7  G.  1,  c.  31,  [409]  s.  1,  by  which  bonds,  though 
not  presently  payable,  were  admitted  to  be  proved  ;  and  it  has  been  decided,  upon  the 
construction  of  that  statute,  that  a  bond  conditioned  for  the  payment  of  money  on  the 
happening  of  an  event  at  a  future  uncertain  period,  could  not  be  proved :  Ex  park 
Barker  (9  Yes.  110):  and  it  appears  to  us  that  the  same  rule  must  apply  to  the  fifty- 
first  section  of  6  G.  4,  c.  16.  In  the  present  case,  it  is  not  only  uncertain  at  what 
time  any  debt  will  be  due  on  the  bond,  but  also  whether  a  debt  will  ever  become  due  -r 
as  it  is  uncertain  whether  the  condition  of  the  bond  will  be  broken.  This  debt, 
therefore,  is  not  provable  by  virtue  of  the  fifty-first  section. 

(a)1  The  question  seems  to  have  been,  not  whether  the  court  of  Exchequer  on  the 
4th  of  November,  1842,  possessed  the  power  of  further  extending  the  time  for  making 
the  render,  which  then  stood  enlarged  to  the  fifth  day  of  Michaelmas  term,  the  6th  of 
November,  1842,  but  whether  that  power  was  effectually  exercised.  This  might  have 
been  done  by  giving  time  to  render  until  the  rule  should  have  been  disposed  of.  But, 
although  the  court  of  Exchequer  granted  a  stay  of  proceedings  in  the  original  action 
and  against  the  bail,  the  rule  contained  no  provision  with  respect  to  the  time  of  render, 
a  matter  wholly  collateral  to  the  proceedings  in  the  original  action,  and  to  any  pro- 
ceedings against  the  bail,  and  not — as  was  probably  supposed  by  those  who  drew  up 
the  rule — consequent  or  dependent  upon  the  proceedings  in  that  court.  The  defendant 
might  have  applied  to  the  court  to  amend  the  rule  by  supplying  the  omission.  By 
the  terms  of  the  condition  of  the  bond,  the  render  was  to  be  made  within  such  time 
and  in  such  manner  as  the  court  or  a  judge  should  direct.  There  existed  a  valid  order 
for  a  render  to  be  made  on  or  before  the  6th  of  November,  without  prejudice  to  the 
right  of  the  bondsmen  to  render  the  defendant  and  his  partners  in  the  mean  time,  and 
that  day  was  suffered  to  pass  without  a  render,  and  without  any  rule  or  order  for  a 
further  extension  of  the  time. 

No  power  appears  to  be  given  to  the  courts  "  to  preserve  their  jurisdiction  entire," 
otherwise  than  by  appointing  a  time  for  the  render. 

(a)2  5  B.  &  Aid.  250.  And  see  S.  C,  in  error,  1  Bingh.  320,  8  J.  B.  Moore,  281, 
12  Price,  341 ;  Hunter  v.  Campbell,  3  B.  &  Aid.  273,  1  Chitt.  R.  731. 
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The  fifty-sixth  section  provides,  that,  if  any  bankrupt  shall,  before  the  issuing  of 
the  commission,  have  contracted  any  debt  payable  upon  a  contingency  which  shall 
not  have  happened  before  the  issuing  of  such  commission,  the  person  with  whom  such 
debt  has  been  contracted  may,  if  he  think  fit,  apply  to  the  commissioners  to  set  a 
value  upon  such  debt;  and  the  commissioners  are  required  to  ascertain  the  value 
thereof,  and  to  admit  such  person  to  prove  ;  or,  if  the  value  shall  not  be  so  ascertained 
before  the  contingency  shall  have  happened,  then  such  person  may,  after  such  contingency 
shall  have  happened,  prove  in  respect  of  such  debt,  provided  he  had  not  notice,  when 
such  debt  was  contracted,  of  any  act  of  bankruptcy  by  the  bankrupt  committed. 

In  the  construction  of  this  section  a  distinction  has  been  taken  (in  the  case  of 
Ex  parte  Marshall  (1  Mont.  &  Ayr.  145),  cited  and  relied  upon  by  Erskine,  J.  in 
Abbott  v.  Hicks  (5  N.  C.  578,  7  Scott,  733)),  between  contingent  Liabilities  which  may 
never  become  debts,  and  debts  payable  on  a  contingency  ;  and  it  has  been  held,  that 
the  latter  only  are  provable  under  the  [410]  commission.  The  present  case,  although 
in  form  a  case  of  debt  on  bond,  yet  the  bond  being  defeasible  on  performance  of  the 
condition,  it  is,  in  substance,  not  the  case  of  a  contingent  debt,  but  a  contingent 
liability.  At  the  time  when  the  fiat  issued,  it  was  quite  uncertain  whether  any  debt 
would  ever  arise  upon  the  bond  ;  it  was  at  that  time  a  liability  which  would  not 
become  a  debt,  unless  the  condition  were  broken.  It  appears  to  us,  therefore,  that 
judgment  should  be  for  the  plaintiff  on  the  demurrer  to  the  sixth  plea,  and  also  on 
that  to  the  eighth,  which  does  not  raise  any  other  question  than  that  raised  by  the 
sixth  plea. 

The  seventh  plea  states,  that,  before  the  giving  of  the  bond,  an  action  was  com- 
menced by  the  plaintiff  against  the  defendant  and  his  partners,  for-  the  recovery  of 
the  same  identical  debt  in  the  condition  mentioned,  and  that  this  action,  until  and  at 
the  time  of  making  the  writing  obligatory,  and  from  thence  hitherto,  hath  been  and 
still  is  pending,  and  that  the  plaintiff  could  and  might  have  recovered  in  the  said 
action  the  said  debt;  and  that,  at  the  time  of  the  making  of  the  writing  obligatory, 
the  action  in  the  declaration  mentioned  had  not  been  commenced  ;  and  that  the 
writing  obligatory  was  meant  and  intended  by  the  several  parlies  1  hereto  to  apply, 
and  did  apply,  to  the  action  so  commenced  by  the  plaintiff  as  in  the  said  plea 
mentioned,  and  was  not  by  the  said  parties,  or  any  of  them,  meant  or  intended  to 
apply,  and  did  not  apply,  to  the  action  so  commenced,  and  in  which  judgment  was 
so  obtained,  as  in  the  declaration  mentioned. 

The  plaintiff  has  demurred  to  this  plea,  and  it  seems  to  us  that  the  plea  is  bad. 
What  the  parties  meant  and  intended,  and  to  what  action  the  bond  applied,  must 
be  collected  from  the  terms  of  the  condition  ;  and  no  averment  can  be  taken  to 
contradict  what  appears  on  the  face  of  the  instrument.  The  condition  is,  to  pay  such 
[411]  sums  as  should  be  recovered  in  any  action  which  then  had  been,  or  thereafter 
should  be,  brought  for  the  recovery  of  the  debt;  and  it  is  in  direct  contradiction  of 
the  terms  made  use  of,  to  aver  that  the  bond  applied  only  to  the  sum  to  be  recovered 
in  an  action  before  then  brought. 

\Vc  think,  therefore,  that  this  plea  also  is  bad,  and  that  judgment  should  lie  given 
for  the  plaintiff  on  the  demurrer  thereto. 
Judgment  accordingly  (a). 

(n)  Sec  this  case  reported  post,  vol.  iii.  upon  a  motion  as  to  entering  up  the  judg- 
ment. See  also  Wayward  v.  Bennett,  post,  T.  V.  L846,  Kymer  v.  Sydserf,  I  M.  &  G. 
636,  5  Scott,  X.  R.  193.  In  GeiMe  v.  Sewson,  I  M.  &  G  618,  5  Scott*  N.  R  184. 
The  plaint  ill's,  mi  the  1st  of  February  1 842,  commenced  an  action  againsl  Gale  and  Gale 

to  recover  the  amount  of  a.  bill  of  exchange  for  4681.  Is.  9d.,  and  also  a  large  sum  for 
goods  sold  and  delivered,  money  paid,  and  money  due  upon  .hi  account  stated.      They 

afterwards  filed  an  affidavit  in  the  court  of  bankruptcy  under  the  l  &  2  Vict.  c.  110, 
s.  8,  alleging  ( i.  and  G.  to  be  indebted  to  them  in  1681  La.  9d.,  for  which  .sum  ( !.  and 
G.  on  the  1  Mb  of  February  gave  a  bond,  with  sureties,  pursuant  to  the  atatute.  On 
the  21st  of  March,  the  plaintiffs  signed  judgment  against  •!.  &  G.  (againsl  whom  ,i 
fiat  in  bankruptcy  had  issued),  for  L3321.  L9s.  6d.,  which  included  the  1681.  Is.  9d. 
On  the  5th  of  April,  the  plaintiffs  proved  their  debt  under  the  fiat,  excluding  the 
amount  of  the  bill  of  exchange  in  respect  of  which  the  bond  had  been  entered  info: 
on  the  12th  of  April  they  lodged  a ca.  sa.  against  (!.  and  <L.  and  on  the  30th  of  May 
commenced  actions  against  the  sureties  upon  the  bond,     [t  was  held  that  the  prool 
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[412]     Robertson  v.  6.  L.  Jackson  and  Others.     Dee.  23,  1845. 

[S.  C.  15  L.  J.  C.  P.  28;  10  Jur.  98.  Eecognised,  Lloyd  v.  Ghiibert,  1865,  L.  R. 
1Q.  B.  126.  Distinguished,  Tapscott  v.  Balfour,  1872,  L.  R.  8  C.  P.  53.  Applied, 
Brunei- v.  Moore,  [1904]  1  Ch.  311.] 

By  a  charter-party,  A.,  the  owner,  agreed  that  the  ship  should  proceed  to  the  Tyne, 
and  there  load  a  cargo  of  coals,  and  proceed  therewith  to  Algiers,  and  deliver  the 
same  there,  on  payment  of  certain  freight.  B.,  the  charterer,  engaged  that  the 
vessel  should  be  unloaded  at  a  certain  average  rate  per  day  ;  and  that,  if  detained 
for  a  longer  period,  he  would  "  pay  for  such  detention  at  the  rate  of  51.  per  diem, 
to  reckon  from  the  time  of  the  vessel  being  ready  to  unload,  and  in  turn  to  deliver." 
— According  to  the  general  regulations  of  the  port  of  Algiers,  vessels  may  commence 
unloading  as  soon  as  they  enter  within  the  mole  :  but,  by  a  special  regulation  of 
the  French  government,  coals  destined  for  the  use  of  the  marine  department  are 
required  to  be  unladen  at  a  particular  spot,  and  in  a  given  order: — Held,  that 
evidence  was  admissible  to  shew  that  the  words  "  in  turn  to  deliver "  had  by  the 
usage  of  the  particular  trade  acquired  a  known  meaning  in  reference  to  this  special 
regulation  with  respect  to  coals  for  the  use  of  the  French  marine  department, 
although  A.  was  not  cognizant  of  the  fact  of  the  coals  having  been  shipped  under 
a  contract  with  the  French  government ;  but  that  the  testimony  of  three  or  four 
witnesses,  speaking  to  a  course  of  business  that  had  only  grown  up  within  about 
live  years,  and  with  reference  to  charter-parties  the  language  of  which  was  not 
identical  with  that  of  the  charter-party  in  question,  was  insufficient  to  establish  such 
general  usage. — Held,  also,  that  the  special  regulation  as  to  the  unloading  of  coals 
for  the  French  marine  department,  was  to  be  considered  one  of  the  regulations  of 
the  port,  binding  upon  all  vessels  entering  the  port. 

Indebitatus  assumpsit,  for  the  use  of  a  certain  vessel  of  the  plaintiff  on  demurrage. 
Plea,  non  assumpserunt. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  at  Guildhall  after  last 
Hilary  term.  The  plaintiff,  it  appeared,  was  a  merchant  and  ship-owner  residing  at 
Pembroke,  in  South  Wales  ;  the  defendants  are  ship  and  insurance  brokers  in  London, 
carrying  on  business  under  the  firm  of  CI.  L.  Jackson  &  Sons.  On  the  10th  of 
December,  1841,  the  following  memorandum  of  charter  was  entered  into  between 
the  parties : — 

"  Memorandum  of  charter-party.  It  is  this  day  mutually  agreed  between 
A\  .  Robertson,  owner  of  the  good  ship  or  vessel  called  the  'Cambria,'  of  the  burthen 
of  347  tons  register  measurement,  or  thereabouts,  now  in  the  port  of  London,  and 
G.  L.  Jackson  &  Sons,  of  Lon-[413]-don,  as  agents,  that  the  said  vessel,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall,  with  all  possible 
dispatch,  proceed  direct  to  Carr's  or  West  Hartley  spout,  on  the  Tyne,  and  there 
receive  on  board,  in  the  usual  manner,  from  the  agents  of  the  charterers,  a  full  and 
complete  cargo  of  coals  which  they  bind  themselves  to  ship,  not  exceeding  what  she 
can  reasonably  stow  and  carry  over  and  above  the  tackle,  provisions,  and  furniture  ; 
and,  being  so  loaded,  shall  therewith  proceed  to  Malta  or  Algiers,  at  charterers'  option, 
or  so  near  thereto  as  she  may  safely  get,  and  deliver  the  same  (a)  there,  on  being  paid 
freight  at  and  after  the  rate  of  1 71.  sterling  per  keel,  in  full ;  the  coals  to  be  taken 
alongside,  free  of  expense  to  the  ship;  (the  act  of  God,  the  Queen's  enemies,  tin. 
restraint  of  princes,  and  all  and  every  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  what  nature  or  kind  soever  during  the  said  voyage,  always  excepted). 
The  freight  to  be  paid  by  an  approved  bill  on  London,  at  three  months  from  the 
delivery  of  a  certificate  to  the  charterers,  signed  by  the  consignees,  of  the  right  and 
true  delivery  of  the  whole  cargo  agreeably  to  bills  of  lading,  less  such  cash  as  they 
may  have  advanced  to  the  master,  which  he  is  at  liberty  to  draw  to  the  extent  of 

under  the  fiat,  was  an  election  to  relinquish  the  action  against  G.  and  G. ;  and  that, 
the  principal  debtors  being  thus  entitled  to  be  discharged,  if  rendered  pursuant  to 
the  condition  of  the  bond,  the  sureties  were  entitled  to  summary  relief  on  motion. 

(a)  The  charter-party  was  a  printed  form.  It  originally  contained  the  words  "at 
the  depot,"  but  these  words  were  objected  to  by  the  plaintiff,  and  were  struck  out. 
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1001.,  free  of  interest,  and  less  the  usual  commission  of  5  per  cent,  for  procuring  this 
charter.  The  charterers  engage  that  the  said  vessel  shall  be  loaded  in  regular  turn  as 
customary,  also  that  she  shall  be  unloaded,  weather  permitting,  at  the  average  rate  of 
not  less  than  twenty  tons  of  coal  per  diem,  Sundays  excepted  ;  and,  if  detained,  on 
their  part,  during  a  longer  period,  they  engage  to  pay  for  such  detention  at  the  rate 
of  51.  per  diem,  to  reckon  from  the  time  of  the  vessel  being  ready  [414]  to  unload, 
and  in  turn  to  deliver.  The  ship  to  be  consigned  to  the  charterers'  agents  at  the  port 
of  delivery,  on  the  usual  terms.  Penalty  for  non-performance  of  this  agreement,  5001. 
It  is  further  agreed  that,  after  the  discharge  of  the  coals,  the  ship  shall  proceed  direct 
to  Palermo  for  orders  whether  to  load  there,  or  at  any  other  usual  loading  place  in  the 
two  Sicilies  (Terra  Nova  excepted),  a  full  and  complete  cargo  of  wheat,  or  other 
lawful  merchandize,  for  a  safe  port  in  the  United  kingdom,  calling  at  Cork  or  Falmouth 
for  orders,  if  required,  for  the  freight  of  6s.  per  quarter  of  wheat,  or  28s.  per  ton  of 
20  cwt.  of  brimstone,  net  at  the  Queen's  beam,  and  for  all  other  goods  in  proportion 
to  these  rates,  in  full,  an  extra  6d.  per  quarter  of  wheat  to  be  paid  should  the  vessel 
load  wheat  at  any  other  place  than  Palermo.  Forty  running  days  are  allowed  for 
loading  and  unloading  the  homeward  cargo,  from  the  vessel  being  in  pratique,  and 
ready  to  load  and  unload.  The  ship  to  be  consigned  to  the  charterers'  agents,  who 
are  to  have  the  option  of  cancelling  the  charter-party,  should  the  vessel  not  reach 
Palermo  on  or  before  the  1st  day  of  March  next.  Mats  for  the  proper  dunnage  of  the 
cargo,  to  be  provided  at  the  charterers'  expense.  It  is  agreed  that  no  more  than 
5  per  cent,  commission  is  to  be  charged  on  the  homeward  cargo,  which  is  to  be  sent 
alongside  and  taken  from  alongside  free  of  expense  to  the  ship.  Cash  to  be  advanced 
the  master  at  his  loading  port  abroad  for  ship's  use,  not  exceeding  1001.,  against  his 
draft  on  his  owner." 

The  following  memorandum  was  indorsed  on  the  charter-party : — 

"London,  16th  December,  1841. 

"  It  is  now  mutually  agreed  that  so  much  of  this  charter-party  as  relates  to  the 
homeward  voyage,  shall  be  null  and  void  in  the  event  of  the  ship  being  unable  [415] 
to  sail  from  Algiers  or  Malta,  after  the  discharge  of  the  coals,  on  or  before  the  24th  of 
February  next,  in  which  case  the  charterers  are  to  receive  181.  in  lieu  of  commission 
on  the  homeward  freight." 

Under  this  charter-party,  the  "Cambria"  proceeded  to  the  river  Tyne,  and  there 
took  in  a  cargo  of  coals,  consisting  of  198  chaldrons,  with  which  she  sailed,  and  arrived 
at  Algiers  on  the  15th  of  March,  1842.  The  captain,  having  cast  anchor  in  the  bay, 
went  on  shore,  and  reported  his  arrival  to  Lacroutz,  the  consignee  named  in  the  bill  of 
lading,  stating  that  he  was  ready  to  discharge.  He  was  then,  for  the  first  time, 
informed  that  the  coals  had  been  shipped  by  the  defendants,  under  a  contract  with 
the  French  government,  for  the  service  of  the  marine  department,  under,  amongst 
others,  the  following  regulations  as  to  unloading  and  delivery: — 

"Vessels  bound  fur  Algiers,  Bona,  and  Bougie,  shall  proceed  to  the  roads  of  those 
three  ports.  The  captains  shall  announce  their  arrival  to  the  senior  naval  officer,  and 
shall  conform  themselves  to  the  instructions  of  this  officer,  with  regard  to  placing  the 
vessels  to  unload.  The  discharge  shall  commence,  at  the  latest,  the  third  day  after 
the  vessel  shall  have  taken  its  assigned  stations.  As  in  each  of  the  ports  of  delivery 
it  will  not  be  possible  to  appoint  more  than  one  commission  of  receipt,  the  contractor 
should  make  his  arrangements  that  two  vessels  should  noi  arrive  al  the  same  port  at 
the  same  time  :  but,  if,  notwithstanding  this  precaution,  one  vessel  shall  arrive  at  the 
same  time  with  another,  or  before  the  discharge  of  the  first  shall  be  finished,  it  is  then 
to  he  understood  thai  the  delay  (a)  of  three  days  before  stipulated  shall  not  run,  hut 
shall  date  from  the  day  when  the  discharge  of  the  vessel  or  vessels  arriving  before  it, 
shall  be  completely  finished." 

[416]  The  "Cambria"  went  into  the  harbour  of  Algiers,  within  the  mole,  the 
general  place  of  discharge,  on  the  1 9th  of  March,  ami  there  took  up  a  berth  whence 
she  might  have  been  at  once  unloaded,  but  for  the  special  regulation  above  referred 
to.  There  being,  however,  several  other  vessels  at  Algiers  laden  with  coals  consigned 
by  the  defendants  to  Lacroutz  for  the  use  of  the  French  government,  thai  had  arrived 

(a)  "Delai,"  "appointed  term"  or  "fixed  period." 
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before  the  "  Cambria,"  her  "  turn  to  deliver,"  pursuant  to  the  defendant's  contract 
with  the  French  government  did  not  arrive  until  the  27th  of  April,  on  which  day 
Lacroutz  required  the  captain  to  proceed  for  that  purpose  to  the  government  inlet,  in 
another  part  of  the  harbour,  which  he  did  under  protest.  The  unloading  commenced 
on  the  29th  of  April. 

On  the  part  of  the  plaintiff  it  was  insisted,  that,  according  to  the  true  construction 
of  the  charter-party,  the  unloading  at  Algiers  was  to  commence  as  soon  as  the 
"  Cambria  "  took  up  such  a  position  in  the  port  as  to  entitle  her  to  begin  to  discharge 
her  cargo  according  to  the  general  regulations  of  the  port. 

On  the  other  hand,  it  was  contended  that  the  language  of  the  charter-party  was 
such  as  to  challenge  inquiry,  and  that  the  plaintiff  was  bound  to  take  notice  that  there 
was  some  particular  "  turn  "  or  rotation  for  the  discharge  of  the  vessel,  as  to  which  he 
might  have  more  specifically  informed  himself  before  he  signed  the  charter-party. 

In  order  to  sustain  their  construction  of  the  charter-party,  the  defendants  attempted 
to  shew  that  there  was  a  known,  recognised  course  of  trade  in  London  with  reference 
to  the  export  of  coals  for  the  use  of  the  French  government  on  the  coast  of  Africa — 
such  a  general  and  universal  practice,  well  known  amongst  all  persons  conversant  with 
the  trade,  that  the  plaintiff  might  fairly  be  presumed  to  have  been  aware  of  it,  and  to 
have  entered  into  the  charter-party  with  reference  to  it.  Four  witnesses,  ship-brokers 
and  merchants,  were  called  to  [4i7]  speak  to  this  custom.  It  was  proposed,  on  the 
part  of  the  defendants  to  ask  these  witnesses  whether  there  was  any  general  under- 
stood meaning  of  the  words  "in  turn  to  deliver,"  amongst  ship-owners  and  merchants 
engaged  in  this  particular  trade.  The  question  was  objected  to  on  the  part  of  the 
plaintiff,  but  the  objection  was  disallowed. 

The  witnesses  stated  that,  in  the  year  1836,  the  export  of  coals,  under  contracts, 
for  the  use  of  the  British  government,  had  much  increased  ;  and  that,  since  the  year 
1841,  a  considerable  trade  had  been  carried  on,  principally  confined  to  three  mercantile 
houses  in  London  (of  which  the  defendants'  firm  was  one),  in  the  export  of  coals  to 
the  coast  of  Africa  for  the  use  of  the  French  government, 

Upon  its  being  objected,  on  the  part  of  the  plaintiff,  that  this  practice  was  of  too 
recent  date,  and  too  limited  in  its  character,  to  establish  a  course  of  dealing  that  would 
bind  the  plaintiff,  a  ship-owner  wholly  unconnected  with  the  particular  trade,  and 
that  there  was  no  evidence  to  shew  the  particular  form  of  charter  under  which  the 
shipments  referred  to  took  place,  the  defendants  put  in  four  charter-parties  applicable 
to  this  particular  description  of  trade.  The  first  of  these  was  produced  by  one  Arnold, 
a  ship-broker,  who  stated  that  it  was  a  form  that  he  had  adopted  for  about  two  years : 
the  stipulation  for  delivery  of  the  coals  was  as  follows  : — "  To  be  delivered  in  her 
regular  turn  alongside  craft,  steamers,  floating  depot,  or  pier,  as  the  consignee  may 
direct."  The  second  and  third  were  produced  by  one  Chapman :  the  one  stipulated 
for  a  delivery  "on  the  ship  being  in  turn,  ready  to  deliver  into  a  steamer  or  a  depot 
at  Constantinople : "  the  other  stipulated  that  the  vessel  should  "  proceed  to  Her 
Majesty's  dock-yard,  and  deliver  the  cargo  in  her  regular  turn  into  store  or  the  depot 
ship  there."  The  fourth  was  produced  by  one  Day,  and  [418]  stipulated  that  the 
ship  should  "proceed  to  a  port  indicated,  and  there  deliver  the  cargo  in  her  regular 
turn  alongside  craft,  steamer,  floating  depot,  or  pier." 

There  were  no  general  regulations  of  the  port  of  Algiers  as  to  the  turn  of  unloading 
coals  or  any  other  merchandize. 

With  regard  to  what  took  place  at  Algiers  in  reference  to  the  unloading  of  the 
"  Cambria,"  the  case,  as  well  on  the  part  of  the  plaintiff  as  on  that  of  the  defendants, 
rested  mainly  upon  the  examination  and  cross-examination  of  the  captain  upon 
interrogatories  before  one  of  the  masters,  and  upon  the  examination  and  cross-examina- 
tion of  Lacroutz  and  several  other  witnesses  at  Algiers  under  a  commission.  From 
these  it  appeared  that  the  port  of  Algiers  is  governed  by  a  director  and  officer  of  the 
royal  navy,  appointed  by  the  French  government;  that  no  vessel  laden  with  coals 
consigned  for  the  use  of  the  French  marine  department  was  permitted  to  unload  except 
subject  to  the  special  regulation  already  mentioned  ;  that  several  vessels  laden  with 
coals  so  consigned  by  other  parties,  which  had  arrived  at  Algiers  since  the  "  Cambria," 
were  unloaded  at  the  government  inlet  before  that  vessel,  but  that  none  of  those 
consigned  by  the  defendants,  that  had  arrived  subsequently  to  the  "  Cambria,"  had 
been  permitted  to  take  precedence  of  her  in  discharging  at  that  place  ;  and  that  there 
had  been  no  unnecessary  delay  on  the  part  of  the  defendants'  agent  at  Algiers  in 
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dispatching  the  vessel  consistently  with  their  contract  with  the  French  government. 
It  also  appeared  that  vessels  destined  for  the  general  trade  at  Algiers  were  incumbered 
with  no  such  special  regulations,  and  consequently  were  able  to  discharge  coals  and 
other  merchandize  at  the  mole  without  any  difficulty  or  delay. 

For  the  plaintiff,  it  was  submitted  that  the  evidence  failed  to  establish  the  usage 
attempted  to  be  set  up ;  and  [419]  that  the  regulations  of  the  marine  department  with 
reference  to  which  the  defendants'  contract  with  the  French  government  had  been 
entered  into,  were  not  to  be  taken  into  consideration  in  construing  the  charter-party, 
as  if  they  had  been  general  regulations  of  the  port. 

For  the  defendants  it  was  insisted  that  the  regulation  in  question  in  effect  formed 
part  of  the  general  regulations  of  the  port,  and  was  binding  upon  all  who  entered  it 
with  coals  for  the  use  of  the  French  marine  department. 

In  presenting  the  case  to  the  jury,  the  Lord  Chief  Justice  told  them,  that,  if  they 
considered  it  proved  to  their  satisfaction  that  there  was  a  course  of  trade  in  London 
relative  to  the  export  of  coals  to  Algiers  for  the  use  of  the  French  government,  so 
universally  well  known  amongst  all  persons  conversant  with  the  trade  that  the 
plaintiff  might  fairly  be  presumed  to  have  been  cognizant  of  its  particular  regulations 
at  the  time  he  executed  the  charter-party,  they  must  find  for  the  defendants.  But 
that,  if,  on  the  other  hand,  such  course  of  trade  was  not  made  out  to  their  satisfaction, 
the  next  question  for  their  consideration  was,  what  was  the  meaning  of  the  expression 
"in  turn  to  deliver"  in  the  charter-party — whether  the  terms  of  the  contract  were 
such  that  they  could  only  be  satisfied  by  an  unloading  in  turn  at  the  government 
inlet,  as  suggested  by  the  defendants  ;  or  whether  they  might  not  be  satisfied  by  an 
unloading  in  any  other  part  of  the  harbour,  in  the  same  manner  as  vessels  with  coals, 
or  other  merchandize,  not  destined  for  the  service  of  the  marine  department,  were 
usually  unloaded,  as  contended  for  on  the  part  of  the  plaintiff. 

The  jury  returned  a  verdict  for  the  defendants. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  J.  P.  Wilde),  in  Easter  term  last,  obtained  a 
rule  nisi  for  a  new  trial,  on  [420]  the  ground  that  improper  effect  had  been  given  to  the 
evidence  of  usage,  which,  he  submitted,  was  not  admissible  to  control  the  charter- 
party,  and  that  the  verdict  was  against  evidence.  He  cited  Randall  v.  Li/nch  (2  Campb. 
352),  II ill  v.  Idle  (i  Campb.  327),  Harman  v.  Clarke  (ib.  159),  Barret  v.  Button  fib.  333), 
Leer  v.  Yates  (3  Taunt.  387.  And  see  post,  p.  126  (b)),  Brereton  v.  Chu/muin  (7  Bingh. 
559,  5  M.  &  P.  526),  and  Bottomley  v.  Forbes  (5  N.  C.  121,  6  Scott,  816). 

Channell  and  Shee,  Serjts.  (with  whom  was  Bovill),  in  Michaelmas  term,  shewed 
cause.  The  expression  in  this  charter  party,  "in  turn  to  deliver,"  being  ambiguous, 
it  clearly  was  competent  to  the  defendants  to  shew  aliunde  that  these  words  had  a 
known  meaning  amongst  persons  connected  with  the  particular  trade  to  which  the 
contract  in  question  related.  In  Hobvrkou  v.French(4  Bast,  L30),  Lord  Ellenborough, 
speaking  of  a  mercantile  contract,  says,  "it  is  to  be  construed  according  to  its  sense 
and  meaning,  as  collected,  in  the  first  place,  from  the  terms  used  in  il  :  which  terms 
are  themselves  to  be  understood  in  their  plain,  ordinal)',  and  popular  sense,  unless 
they  have  generally,  in  respect  of  the  subject-matter, — as  by  the  known  usage  oi  trade, 
or  the  like, — acquired  a  peculiar  sense  distinct  from  the  popular  sense  of  the  same 
words,  or,  unless  the  context  evidently  points  out  that  they  must,  in  the  particular 
instance,  and  in  order  to  effectuate  the  immediate  intention  of  the  parties  to  that 

contract,  be  understood  in  some  other  special  and  peculiar  sense."  So,  in  lliilhin  v. 
Warren  (lM.  &  W.  475),  Parke,  B.,  in  delivering  the  judgment  of  the  court  of  Exchequer, 
Bays:  "It  has  long  been  settled  that,  in  commercial  transactions,  extrinsic  evidence 
of  custom  and  usage  is  [421]  admissible  to  annex  incidents  to  written  contracts,  in 

matters  with  respect  to  which  they  are  silent.  The  same  rule  has  also  been  applied  to 
contracts  in  other  transactions  of   life   in  which  known    usages   have   been   established 

and  prevailed;  and  this  has  1 a  done  upon  the  principle  of  presumption  that,  in 

such  transactions,  the   parties   did    not    mean    to   express   in    writing   the  whole  of   the 

contract  by  which  they  intended  to  !»■  bound,  bu1  a  contract  with  reference  to  those 
known  usages.  Whether  such  a  relaxation  iof  the  strictness  of  the  common  law  was 
wisely  applied  where  formal  instruments  have  been  entered  into,  -and  particularly 
Leases  under  seal,   -may  well  be  doubted;  but  the  contrary  has  been  established  by 

such   authority,   and    the    relations    between    landlord    and    tenant    have  SO   long   I n 

regulated  upon  the  supposition  that  all  customary  obligations  nol  altered  by  the 
i tract  are  to  remain  in  force,  that  it  is  too  late  to  pursue  a  contrary  course  :  and  it 
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would  be  productive  of  much  inconvenience  if  this  practice  were  now  to  be  disturbed." 
In  Cochran  v.  Itetberc)  (3  Esp.  N.  P.  C.  121),  evidence  of  usage  was  admitted  to  explain 
the  meaning  of  "  days  "  in  a  bill  of  lading — to  shew  that  it  meant  working  days.  In 
Haynes  v.  Holliday  (7  Bingh.  587,  5  M.  &  P.  572),  the  defendant,  the  master  of  a 
vessel,  agreed  in  writing  to  take  out  to  the  Cape  of  Good  Hope  a  boat  belonging  to 
the  plaintiff,  not  exceeding  thirty  feet  in  length  and  ten  in  width  ;  the  plaintiff  tendered 
a  boat  within  these  dimensions,  but  it  was  a  decked  boat  ;  the  defendant  refused  to 
take  it  on  board  unless  the  deck  were  removed  ;  evidence  was  given  that  it  was  the 
custom  to  remove  the  decks  of  such  boats,  as  they  tended  to  impede  the  navigation 
of  the  vessel ;  and  it  was  held  that  such  evidence  was  properly  received.  [Maule,  J. 
Suppose  a  party  contracted  to  convey  a  lion,  could  there  be  any  doubt  that  evidence 
[422]  would  be  admissible  to  shew  that  it  was  customary  to  put  animals  of  that 
description  into  cages?]  In  Lewis  v.  Marshall  (7  M.  &  G.  729,  8  Scott,  N.  K.  477), 
the  defendants,  ship-brokers,  engaged  for  a  certain  commission,  to  procure  for  the 
plaintiffs'  ship  a  full  cargo  for  Sydney,  "the  rates  of  freight  for  which  would  average 
40s.  per  ton  and  at  least  nine  cabin  passengers,  passage-money  average  751."  In  an 
action  for  a  breach  of  this  agreement,  the  defendants  offered  parol  evidence  to  prove 
that  the  terms  "cargo  "and  "freight,''  when  used  in  a  contract  of  this  description, 
and  with  reference  to  the  voyage  on  which  this  vessel  was  engaged,  by  the  general 
usage  and  course  of  the  trade,  not  only  comprised  cargo  and  freight  in  the  strict  ami 
proper  sense  of  those  words  as  applicable  to  goods,  but  comprised  also  steerage- 
passengers  and  the  net  profit  arising  from  their  passage-money.  For  the  plaintiffs, 
this  evidence,  it  was  contended,  was  inadmissible,  the  terms  of  the  contract  being 
precise  and  free  from  ambiguity.  The  evidence  was  at  first  admitted,  but  was  after- 
wards withdrawn  from  the  jury  ;  the  Lord  Chief  Justice,  who  tried  the  cause,  being 
of  opinion  that  it  ought  not  to  have  been  received.  And,  in  giving  the  judgment  of 
the  court  upon  a  motion  for  a  new  trial,  his  lordship  said  :  "  The  question  was,  whether 
there  was  a  recognised  practice  and  usage  with  reference  to  the  voyage  and  business 
out  of  which  the  written  contract,  the  subject-matter  of  the  action,  arose,  and  to 
which  it  related,  which  gave  a  particular  sense  to  the  words  employed  in  it,  so  that 
the  parties  might  be  supposed  to  have  used  those  words  in  such  sense.  The  character 
and  description  of  evidence  admissible  for  that  purpose  is  the  fact  of  a  general  usage 
and  practice  prevailing  in  the  particular  trade  or  business,  not  the  judgment  and 
opinion  of  the  witnesses  ;  for,  the  contract  may  [423]  lie  safely  and  correctly  inter- 
preted by  reference  to  the  fact  of  usage  ;  as  it  may  be  presumed  that  such  fact  is 
known  to  the  contracting  parties,  and  that  they  contract  in  conformity  thereto  ;  but 
the  judgment  or  opinion  of  the  witnesses  called  affords  no  safe  guide  for  interpreta- 
tion, as  such  judgment  or  opinion  is  confined  to  their  own  knowledge.  And,  upon 
referring  to  the  notes  of  the  evidence  on  the  trial,  we  incline  to  think  the  evidence 
offered,  fell  under  the  latter  character  and  description,  ami.  upon  that  ground,  was 
properly  withdrawn  by  the  judge  from  the  consideration  of  the  jury."  None  of  the 
cases  cited  on  the  motion  does  more  than  recognise  the  principle  laid  down  in  Lewis 
v.  Marshall.  The  words  "in  turn  to  deliver"  were  inserted  in  this  charter-party  for 
an  obvious  purpose.  And  the  trade  in  question  being  in  few  hands,  and  having  grown 
up  so  recently,  better  evidence  of  usage  could  hardly  be  expected.  The  words  "in 
turn  to  deliver  "  can  have  no  sensible  meaning,  until  explained  by  evidence  as  to  the 
regulations  and  practice  of  the  port  of  delivery  :  and  the  regulation  under  which  the 
contractors  here  were  bound  to  deliver  in  a  particular  order  coals  shipped  for  the  use 
of  the  French  marine  department,  was  equally  binding  with  the  general  regulations 
of  the  port  of  Algiers. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  J.  P.  Wilde),  in  support  of  the  rule.  There 
is  nothing  upon  the  face  of  this  charter-party  to  shew  that  the  contract  between  the 
plaintiff  and  the  defendants,  was  entered  into  with  reference  to  any  engagement  by 
the  latter  for  the  supply  of  coals  to  the  French  government.  And  it  would  be  imposing 
a  monstrous  hardship  upon  a  ship-owner  who  has  let  his  ship  under  a  general  charter 
like  this,  to  hold  him  bound  by  the  terms  of  a  contract  entered  into  by  the  charterers 
with  some  third  party,  of  which  [424]  he  has  no  notice.  The  ship-owner  would,  of 
course,  be  bound  by  any  general  regulations  of  the  port  to  which  his  vessel  is 
addressed,  but  not  by  particular  stipulations  contained  in  a  private  contract  entered 
into  by  the  charterers  with  any  one  else.  The  evidence  of  usage  was  not  admissible 
for  the  purpose  for  which  it  is  offered  ;  and  even  if  admissible  it  was  not  cogent.     It 
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was  much  too  limited  in  its  character,  and  was  too  recent  in  point  of  date.  Evidence 
of  custom  or  usage  to  control  written  contracts,  is  at  all  times  most  unsatisfactory, 
and  difficult  of  application,  and  has  always  been  admitted  with  reluctance  and  regret. 
It  is  only  upon  the  ground  that  it  is  so  universal,  and  so  well  known  that  the  parties 
must  be  supposed  to  have  been  dealing  with  reference  to  it,  and  to  have  intended  to 
ingraft  it  upon  their  bargain.  In  Bottomley  v.  Forbes,  the  contract  was  not  intelligible 
until  explained  by  the  evidence  of  usage.  In  Galay  v.  Lloyd  (3  B.  &  C.  793,  5  D.  & 
K.  <!41),  in  an  action  on  a  policy  on  horses  "  warranted  free  from  mortality,"  it  was 
found,  by  a  special  verdict,  that,  on  the  voyage,  in  consequence  of  a  storm,  the  horses 
broke  down  the  partitions  between  them,  and,  by  kicking,  so  bruised  each  other  that 
they  died  ;  and  that  a  particular  usage,  with  respect  to  policies  on  live  stock,  prevailed 
at  Lloyd's  Coffee-house  in  London,  where  the  policy  was  effected,  and  was  adopted 
Loth  by  the  underwriters  subscribing,  and  the  merchants  effecting,  policies  there  :  and 
it  was  held,  that  this  was  a  loss  by  perils  of  the  sea,  for  which  the  plaintiff  might 
recover  notwithstanding  the  warranty  ;  and  that,  as  it  did  not  appear  that  the  plaintiff 
knew  of  the  usage  prevailing  at  Lloyd's,  or  was  in  the  habit  of  effecting  policies  there, 
such  usage  did  not  bind  him.  So,  in  Bartlett  v.  Penthnd  (10  B.  &  C.  760),  an  assured 
who  resided  at  Plymouth,  employed  an  insurance  broker  in  London  to  [425]  recover 
a  loss  from  the  underwriters  ;  and  the  latter  adjusted  the  loss  by  setting  off  in  account 
against  it  a  debt  due  to  them  from  the  broker  for  premiums,  and  the  name  of  the 
underwriter  was  then  struck  off  the  policy.  It  was  proved  to  be  the  custom  at  Lloyd's 
Coffee-House  in  London  to  consider  such  set-off  as  payment,  between  the  brokerand  the 
underwriters.  The  broker  became  bankrupt,  and  never  paid  the  money  to  the  assured  : 
and  it  was  held,  that  the  set-off  in  account  between  the  underwriter  and  the  broker 
was  not  payment  to  the  assured,  inasmuch  as  the  broker  had  only  authority  to  receive 
payment  for  the  assured,  in  money  ;  that  the  custom  which  prevailed  at  Lloyd's 
Coffee-House  was  not  binding  on  the  assured,  who  were  not  shewn  to  be  cognizant  of 
it,  or  to  have  assented  to  it ;  and  that  the  erasure  of  the  name  of  the  underwriter  from 
the  policy, — that  not  having  been  done  with  the  assent  of  the  assured, — did  not  discharge 
the  former.  Lord  Tenterden  there  said  :  "  As  to  the  supposed  usage  at  Lloyd's  ;  the 
usage  in  a  particular  place,  or  of  a  particular  class  of  persons,  cannot  be  binding  on 
other  persons,  unless  those  other  persons  are  acquainted  with  that  usage,  and  adopt 
it.  Merchants  residing  in  London,  and  effecting  insurances  there,  may  reasonably  be 
supposed  to  be  acquainted  with  that  usage,  and  to  act  upon  it.  But  there  is  nothing 
in  the  case  to  raise  such  a  presumption  against  the  present  plaintiffs  ;  on  the  contrary, 
there  is  every  thing  to  rebut  such  a  presumption."  Again,  in  Scott  v.  Irving  (1  B.  & 
Ad.  605),  Lord  Tenderden,  speaking  of  the  same  usage,  says:  "Such  a  usage  can  be 
binding  only  on  those  who  are  acquainted  with  it,  and  have  consented  to  be  bound  by 
it.-'  [Erie,  J.  In  those  cases  the  evidence  was  offered  for  the  purpose  of  modifying 
the  contract;  to  control  the  plain  meaning  of  the  words  used.  ]  [426]  This  is  not  like 
the  case  of  Smith  v.  Wilson  ('■'•  B.  &  Ad.  728),  where  evidence  was  admitted  to  shew, 
that,  by  the  custom  of  the  country,  the  word  "  thousand,"  as  applied  to  rabbits,  denoted 
"twelve  hundred."  The  words  "in  turn  to  deliver"  will  be  satisfied  by  a  turn  or 
rotation  according  to  the  general  regulations  of  the  port  that  bind  all  who  enter  it, 
without  limiting  their  interpretation  by  the  terms  of  some  secret  contract  the  charterers 
have  entered  into  with  Strangers.  The  evidence  of  usage,  therefore,  was  not  receivable, 
and,  supposing  the  evidence  to  have  been  receivable,  il  failed  to  establish  such  a  know  n 
and  universal  usage  as  the  contracting  parties  might  be  presumed  to  have  had  in  their 
minds  when  the  chart  erparty  was  made  (6). 

( 'in-,  adv.  vult. 

Tindal,  ('.  •!.,  now  delivered  the  judgment  of  the  court. 

This  was  an  at  -t  ion  I  nought  bv  the  owner  of  the  ship  "  ( 'ami  iria  "against  the  charterers 

of  that  ship,  to  recover  damages  under  the  charter,  for  her  detention  at  Algiers  from 
the  l!)th  of  March,  when  she  was  ready  to  deliver  her  cargo,  until  the  29th  of  April, 
when  hei- discharge  actually  commenced.  The  jury  found  a  verdict  for  the  defendant 
and  the  case  comes  before  the  courl  upon  a  motion  to  se1  aside  t li.it  verdict,  and  for  a 
new  trial,  first,  upon  the  ground  that  evidence  was  improperly  received  ;  and,  secondly, 
that  the  \crdict  itself  was  against  the  weight  of  the  evidence. 

(l>)  And  see  Struck  v.   Tenant,  Abbott  on  Shipping,  I!11'',  t;tli  edit.      Donaldson  v. 
Forster,  ib.  222. 
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The  question  upon  the  trial  turned  upon  the  clause  in  the  charterparty  which 
related  to  the  delivery  of  the  cargo,  viz.  that  the  vessel  should  be  loaded  in  regular 
turn,  as  customary,  and  also  that  she  should  be  un-[427]-loaded,  weather  permitting, 
at  a  certain  average  rate  per  diem,  and,  if  detained  longer,  "  the  charterers  engage  to  pay 
for  such  detention,  at  the  rate  of  51.  per  diem,  to  reckon  from  the  time  of  the  vessel 
being  ready  to  unload,  and  in  turn  to  deliver  :  "  and  the  contest  was,  as  to  the  meaning 
of  the  term  "in  turn  to  deliver." 

The  particular  question  to  which  an  objection  was  taken  at  the  trial,  was,  whether 
there  was  any  general  understood  meaning  of  those  words  amongst  shipowners  ami 
merchants  entering  into  charterparties  with  respect  to  the  commerce  or  business  then 
under  investigation.  And  we  think,  so  far  as  the  question  is  concerned,  there  could  lie  no 
possible  objection  to  it.  The  plaintiff  had  a  right  to  prove  his  ease,  and  the  defendants 
an  equal  right  to  prove  theirs,  if  the  facts  would  allow  them  respectively  to  do  so,  by 
proving  that  the  contract  was  entered  into  with  reference  to  a  known  recognised  use 
of  the  particular  terms  employed  in,  or  amongst  those  persons  conversant  with,  the 
line  of  commerce  or  business  to  which  it  relates.  And,  although  the  answers  given 
by  the  witnesses  failed  altogether  in  establishing  such  usage,  the  inquiry  itself  was 
unobjectionable. 

The  cause,  therefore,  proceeded  upon  the  investigation,  by  evidence,  into  the  mean- 
ing of  those  words,  with  reference  to  the  subject-matter  of  the  contract. 

The  words,  in  themselves,  bear  no  precise  meaning,  until  they  obtain  their 
application  by  the  evidence.  No  judge  or  jury,  looking  only  at  the  contract  itself, 
can  discover  when  it  is  that  the  ship  "  Cambria's "  turn  to  deliver  will  arrive,  or, 
consequently,  from  what  day  the  demurrage  is  to  be  calculated.  Evidence,  therefore, 
is  necessary  to  explain  how  those  words  apply  themselves  to  the  regulations  and  practice 
of  the  port  of  Algiers,  where  the  delivery  of  the  cargo  was  to  be  made.  And, 
accordingly,  at  the  trial,  evidence  was  given  by  both  [428]  parties  on  this  point ;  and 
the  contention  now  before  us  is,  whether  the  weight  of  such  evidence  was  in  favour  of 
the  plaintiff  or  the  defendants  ;  the  plaintiff  insisting  that,  upon  the  evidence,  the  turn 
for  delivery  by  the  "  Cambria  "  had,  by  those  regulations  which  can  be  considered  as 
properly  the  regulations  of  the  port  of  Algiers,  come  to  her  long  before  the  29th  of 
April,  and  that  the  delay  in  her  delivery  was  occasioned  solely  by  reason  of  some 
private  regulations  of  the  department  of  the  French  royal  marine,  for  the  use  of  which 
these  coals  had  been  consigned. 

But,  upon  looking  at  the  evidence,  we  think  there  is  no  room  for  this  distinction  ; 
but  that  the  regulations  of  the  French  royal  marine  form  part  of  those  regulations  of 
the  port  by  which  this  question  is  to  be  decided.  There  seems  no  principle  upon  which 
the  regulations  of  the  port  are  to  be  held  strictly  confined  to  those  which  have  been 
declared  by  the  government  itself ;  but  that  they  may  well  include  all  such  regulations 
as  are  made,  and  are  actually  enforced,  with  the  sanction  and  approbation  of  the 
government ;  under  which  latter  description  the  regulations  made  by  the  department 
of  the  French  royal  marine  must  be  considered  to  fall. 

Taking,  therefore,  the  interpretation  of  the  words  to  be,  turn  of  delivery  in 
conformity  with  the  regulations  of  the  port  of  Algiers,  the  question  really  becomes 
one  of  parcel  or  no  parcel — was  the  regulation  under  which  this  delivery  took  place,  a 
regulation  of  the  port  or  not  1     And  we  think,  upon  the  evidence,  it  was. 

It  was  strongly  pressed  upon  us,  that  a  great  hardship  would  be  imposed  upon  the 
ship-owner  who  lets  his  ship  by  a  general  charter,  if  he  is  to  be  affected  by  the 
consequences  of  a  contract  by  the  charterer  to  which  he  is  altogether  a  stranger.  But 
we  think  the  answer  is,  that  he  knew,  generally,  the  purpose  for  which  the  ship  was 
taken,  and  her  destination,  and  might  have  [429]  inquired  as  to  the  particular  object 
of  the  charterers  ;  the  more  particularly  as  the  uncertainty  of  the  expression  "  in  turn 
to  deliver  "  might  fairly  provoke  such  inquiry. 

We  think,  "for  these  reasons,  the  rule  nisi  for  a  new  trial  should  be  discharged. 

Rule  discharged. 

Pm  v.  Gkazebkook  and  Another.     Dec.  23,  1845. 

In  trespass  for  breaking  and  entering  the  plaintiff's  mill,  and  taking  his  fixtures,  &c, 
the  defendants  pleaded  a  title  in  A.,  as  sub-lessee  of  the  premises  for  a  term  of 
years,  and  that,  A.  becoming  bankrupt  before  the  lease  expired,  the  defendants,  as 
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his  assignees,  elected  to  take  to  the  lease,  and  entered  and  became  possessed  of  the 
mill,  &c. — giving  the  plaintiff  express  colour. — The  plaintiff  replied,  that  A.,  before 
his  bankruptcy,  made  a  sub-lease  to  B.,  by  way  of  mortgage,  of  the  mill,  &c, 
under  which  sub-lease  B.  entered  and  became  possessed  ;  that,  after  A.'s  bank- 
ruptcy, and  whilst  B.  was  so  possessed,  it  was  agreed  between  A.,  B.,  and  the 
plaintiff,  that  B.  and  A.  should  grant  an  underlease  of  the  mill  to  the  plaintiff,  and 
should  sell  him  the  fixtures,  &c,  at  a  certain  price;  and  that  the  plaintiff,  with  the, 
consent  of  B.  and  A.,  before  the  bankruptcy  of  the  latter,  entered  and  became 
possessed  of  the  mill,  and  of  the  fixtures,  &c. — Held,  that  the  replication  was  not 
objectionable  on  the  score  of  ambiguity  or  of  duplicity,  the  whole  statement  therein 
forming  one  complete  title  in  the  plaintiff  to  the  possession  of  the  locus  in  quo  and 
of  the  fixtures,  &c. — And,  per  curiam,  a  plaintiff  is  never  entitled  to  judgment  non 
obstante  veredicto  upon  the  ground  of  the  insufficiency  of  the  defendant's  pleading, 
where  the  issue  on  the  plea  or  rejoinder  is  found  for  the  defendant,  and  against  the 
plaintiff,  unless  such  plea,  or  rejoinder,  implies  an  admission  of  the  plaintiff's  title 
(vide  post,  444  (c)). 

Trespass,  for  breaking  and  entering  a  certain  mill,  manufactory,  yard,  &c,  of  the 
plaintiff,  making  a  noise,  &c,  disturbing  the  plaintiff,  and  seizing  and  converting 
divers  fixtures,  engines,  machinery,  and  utensils  of  the  plaintiff  attached  to  the  said 
mill,  &c. ;  by  means  of  which  premises  the  plaintiff  was  not  only  greatly  dis-[430]- 
turbed  and  annoyed  in  the  peaceable  possession  of  the  said  mill,  &c,  and  was,  during 
all  that  time,  hindered  and  prevented  from  carrying  on  and  transacting  therein 
his  lawful  and  necessary  trade  and  business,  and  thereby  lost,  and  was  deprived  of, 
divers  great  gains  and  profits  which  he  might,  and  otherwise  would,  have  made  from 
carrying  on  the  said  works  and  business,  but  was  also  greatly  injured  in  his  credit  and 
circumstances,  &c. 

Third  plea — that,  on  the  28th  of  September,  1804,  one  George  Taylor  was  seised 

in  his  demesne  as  of  fee  of  and  in  a  certain  close,  to  wit,  the  piece  or  parcel  of  ground 

upon  which  the  mill,  manufactory,  yard,  &c.  in  the  declaration  mentioned  now  are, 

and  at  the  several  times  when,  &c.  were,  situate,  &c,  and,  being  so  seised,  he  the 

said  George  Taylor  afterwards,  and  before  the  said  mill,  manufactory,  and  yard  had 

been  or  were  erected,  made,  or  built  in  and  upon  the  said  close,  and  long  before  any 

of  the  several  times  when,  &c,  to  wit,  on,  &c.,  by  a  certain  indenture  then  made 

between  Tajdor  of  the  one  part,  and  one  Charles  Berner  of  the  other  part,  &c,  did 

demise  the  said  close  to  Berner,  habendum  to  Berner,  his  executors,  administrators, 

and  assigns,   for  ninety-seven  years   from  the  29th  of   September,    1804 ;   that,  by 

virtue  of  such  demise,  Berner  entered,  &c.  :  that  Berner,  being  so  possessed  of  the 

last-mentioned  close  for  the  term  so  to  him  therein  granted,  afterwards,  and  before 

the  said  mill,  manufactory,  and  yard,  had  been  and  were  erected,  made,  or  built  in  or 

upon  the  said  close,  and  before  the  first  of  the  several  times  when,  &c,  to  wit,  on  the 

25th  of  December,  1806,  by  a  certain  indenture  then  made  between  Berner,  of  the 

first  part,  and  one  John  Kerrison,  of  the   other  part,  did  demise  the  said  close  to 

Kerrison,  habendum  to  Kerrison,  his  executors,  administrators,  and  assigns,  for  sixty 

one  years  from  the  29th  of  September,  L806  ;  that,  by  virtue  of  such  demise,  Kerrison 

[431]  entered,  &C.  :  that  Kerrison,  being  so  possessed  thereof,  afterwards,  ami  before 

the  said  mill,  manufactory,  and  yard,  or  any  of  them,  or  any  part  thereof,  had  been 

or  were  erected,  made,  or  built  in  or  upon  the  said  close,  and  before  any  of  the  several 

times  when,  eic,  to  wit,  on   the   .'iOth   of    December,   |S.'!.r>,  by  a  certain  indent  lire  then 

made  between  Kerrison  of  the  one  part,  and  Joseph   lladley  Keddell  of  the  other  part, 

&C.,     Kerrison    did    demise    the    said    close    to     keddell,    habendum    to    Keddell,    his 

executors,  &c,  for  twenty-one  years  from  the  25th  of  December,  1835  ;  that,  by  virtue 

of  such  demise,  Keddell  entered,   &c  :   that,  afterwards,  and   whilst    keddell   was   so 

possessed  of  the  said  close  as  aforesaid,  he,  Keddell,  being  a  trader,  became  bankrupt, 

and  a  fiat  in  bankruptcy   issued  against    him  on   the   28th   of    December,   L837,  under 

which   he   was  duly   adjudged   and   declared   a    bankrupt,  and  certain  persons,  to  wit, 

E.   Edwards,  &C,  were  chosen  and  appointed  assignees,  and  elected  to  accept  and  take, 

and  did  then  accept  and  take,  the  lease  so  made  and  granted  to  Keddell,  ami  to  which 

he  was  at  the  time  of  the   said   bankruptcy  so  entitled  as  aforesaid  ;   that   by  mean-. 

and  in  consequence  thereof  the  persons  so  appointed  assignees  of  keddell  as  aforesaid, 

then  became  and  were  possessed  of  the  said  close,  tor  all  the  residue  then  to  come  and 
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unexpired  of  the  said  term  so  to  Reddell  granted  therein  as  aforesaid  :  that,  being  so 
possessed,  the  said  assignees  afterwards,  and  before  any  of  the  several  times  when, 
<fec,  to  wit,  on  the  19th  of  February,  1S3S,  by  indenture  assigned  to  one  Joseph 
Freeman,  his  executors,  administrators,  and  assigns,  the  said  close,  with  the  appur- 
tenances, for  and  during  all  the  residue  and  remainder  then  to  come  and  unexpired 
of  the  term  of  twenty -one  years  so  to  Reddell  granted  as  aforesaid  ;  that,  by  virtue 
of  such  last-mentioned  indenture,  Freeman  became  possessed  of  the  said  close,  &c.  : 
that  Freeman,  being  so  [432]  possessed,  afterwards,  and  before  the  said  mill,  manu- 
factory, and  yard,  or  any  of  them,  or  any  part  thereof,  had  been  or  were  erected, 
made,  or  built  in  or  upon  the  said  close,  and  before  any  of  the  several  times  when, 
&e.,  to  wit,  on  the  17th  of  January,  1840,  by  a  certain  indenture  then  made  between 
Freeman  of  the  one  part,  and  one  Reuben  Hunt  of  the  other  part,  Freeman  did 
demise  the  said  close  to  Hunt,  habendum  to  Hunt,  his  executors,  administrators,  and 
assigns,  for  the  term  of  seventeen  years,  wanting  fourteen  days,  from  the  "25th  of 
December,  1839  ;  anil  that,  by  virtue  of  such  demise,  Hunt  entered  and  became 
possessed  of  the  said  close  for  the  term  so  to  him  therein  granted  as  aforesaid  :  that 
Hunt,  being  so  possessed  of  the  said  close  as  aforesaid,  afterwards,  and  before  any  of 
the  several  times  when,  &c,  to  wit,  on,  &c,  erected,  made,  and  built  in  and  upon  the 
said  close,  the  mill,  manufactory,  yard,  &e.  in  the  declaration  mentioned,  and  attached 
and  affixed  thereto,  and  put  and  placed  thereon,  the  fixtures,  engines,  machinery  and 
utensils,  goods  and  chattels,  in  the  declaration  mentioned,  the  said  fixtures  being 
trade  fixtures,  and  severable  and  removable  by  the  tenant  of  the  said  premises  during 
the  continuance  of  his  tenancy  :  that  Hunt,  being  so  possessed  of  the  said  mill, 
machinery,  yard,  and  premises,  fixtures,  engines,  machinery,  utensils,  goods,  and 
chattels  in  the  declaration  mentioned,  as  in  the  plea  aforesaid,  afterwards,  and  before 
any  of  the  times  when,  &c.,  to  wit,  on  the  26th  of  dune,  1840,  then  being  a  trader, 
<&c,  became  and  was  indebted  to  the  defendant  Grazebrook  in  1001.  and  upwards,  and, 
being  such  trader  and  so  indebted,  on  the  27th  of  June  became  a  bankrupt,  that  a 
fiat  issued  against  him  on  the  20th  of  August,  under  which  he  was  duly  adjudged  and 
declared  a  bankrupt,  and  one  Caiman  appointed  official  assignee,  and  the  defendants 
chosen  assignees  by  the  creditors :  that  the  defendants  and  Cannan,  as  assignees 
[433]  of  Hunt,  afterwards,  and  after  his  bankruptcy,  and  before  any  of  the  several 
times  when,  &c,  to  wit,  on,  &c.  last  aforesaid,  elected  to  accept,  and  did  then  accept, 
the  said  lease  to  which  Hunt  was  entitled  as  aforesaid  at  the  time  when  he  so  became 
a  bankrupt  as  aforesaid,  and  did  then,  to  wit,  on  the  day  and  year  last  aforesaid,  elect 
to  become  assignees  of  the  said  term  of  which  Hunt  was  so  possessed  in  the  said  close 
and  premises  in  which,  &c.  at  the  time  when  he  so  became  a  bankrupt  as  aforesaid  ; 
and  that  by  reason  and  means  of  the  premises  they,  together  with  Cannan,  became 
and  were  lawfully  entitled  to,  and  possessed  of,  the  said  mill,  manufactory,  yard,  and 
premises,  fixtures,  engines,  &c,  in  the  declaration  mentioned,  as  forming  and  being 
part  of  the  estate  and  effects  of  Hunt  at  the  time  when  he  so  became  a  bankrupt  as 
aforesaid :  that,  whilst  the  defendants  and  Cannan  were  so  lawfully  entitled  to,  and 
possessed  of,  the  said  mill,  manufactory,  yard,  and  premises,  fixtures,  engines,  &c, 
in  the  declaration  mentioned,  the  plaintiff,  claiming  title  to  the  possession  of  the  said 
mill,  manufactory,  yard,  and  premises  in  the  declaration  mentioned,  under  colour  of 
a  certain  fraudulent  and  void  lease  to  him  thereof  made  by  Hunt,  just  before  his  bank- 
ruptcy, with  intent  to  cheat  and  defraud  the  creditors  of  him,  Hunt — whereas  nothing 
of  or  in  the  said  mill,  manufactory,  yard,  and  premises  in  the  declaration  mentioned 
or  any  part  thereof,  or  any  right  to  the  possession  thereof,  or  any  part  thereof,  ever 
passed  by  the  last-mentioned  pretended  lease, — and  the  plaintiff  then,  to  wit,  on,  &c. 
last  aforesaid,  also  claiming  title  to  the  said  fixtures,  engines,  machinery,  utensils, 
goods,  and  chattels  in  the  declaration  mentioned  under  colour  of  a  certain  fraudulent 
and  void  deed  of  gift  to  him  thereof  made  by  Hunt,  with  the  intent  to  cheat  and 
defraud  the  creditors  of  him,  Hunt,  whereas  nothing  of  or  in  the  said  [434]  fixtures, 
engines,  &c.  in  the  declaration  mentioned,  or  any  of  them,  or  any  part  thereof,  ever 
passed  to  the  plaintiff  by  virtue  of  the  last-mentioned  deed  of  gift, — afterwards,  and 
before  the  first  of  the  several  times  when,  &c,  and  whilst  the  defendants  and  Cannan 
were  entitled  to  the  possession  thereof  as  assignees  as  aforesaid,  to  wit,  on,  &c,  entered 
into  and  upon  the  said  mill,  manufactory,  yard,  and  premises  in  the  declaration 
mentioned  in  which,  &c.,  and  the  appurtenances,  and  was  thereof  possessed,  and  also 
then,  to  wit,  on,  &c.  last  aforesaid,  claiming  as  aforesaid,  took  possession  of  the  fixtures, 
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engines,  &c,  in  the  declaration  mentioned  ;  and  thereupon  the  defendants,  as  assignees 
of  Hunt  as  aforesaid,  and  being  so  entitled  to  the  possession  of  the  said  mill,  manu- 
factory, yard,  and  premises,  fixtures,  engines,  machinery,  utensils,  goods,  and  chattels 
in  the  declaration  mentioned  as  aforesaid,  at  the  said  several  times  when,  &c.,  in  their 
own  right,  and  also  as  servants  of  Caiman,  and  by  his  command,  entered  into  and 
upon  the  said  mill,  manufactory,  yard,  and  premises  in  the  declaration  mentioned, 
and  in  which,  &c,  and  in  and  upon  the  plaintiff's  possession  thereof,  and  committed 
the  several  alleged  trespasses  in  the  declaration  mentioned,  and  whereof  the  plaintiff 
had  above  complained  against  the  defendants,  as  they  lawfully  might  for  the  cause 
aforesaid — verification. 

Replication — that,  after  the  time  when  Hunt  became  possessed  of  the  mill,  manu- 
factory, yard,  and  premises,  fixtures,  engines,  machinery,  utensils,  goods,  and  chattels 
in  the  declaration  mentioned,  as  in  the  third  plea  alleged,  and  after  the  fixtures, 
engines,  machinery  and  utensils,  goods,  and  chattels  in  the  declaration  mentioned,  had 
been  attached  to,  and  fixed  and  put  and  placed  in  and  upon,  the  mill,  manufactory, 
yard,  and  premises  in  which,  &c.  in  the  declaration  mentioned,  and  before  Hunt 
became  and  was  a  bankrupt  as  in  that  plea  [435]  aforesaid,  to  wit,  on  the  6th  of 
March,  1840,  by  a  certain  indenture  then  made  between  Hunt  of  the  one  part,  and 
one  Thomas  Rogers  of  the  other  part,  Hunt  demised  to  Rogers  the  said  close,  to  wit, 
the  mill,  manufactory,  yard,  and  premises  in  which,  &e.  in  the  declaration  mentioned, 
by  way  of  mortgage,  together  with  the  said  fixtures,  engines,  machinery  and  utensils, 
goods  and  chattels,  to  hold  the  same  to  him  Rogers  for  all  the  residue  then  unexpired 
of  the  term  therein  so  possessed  by  Hunt  as  aforesaid,  except  the  last  day  of  the  said 
term  ;  subject  to  a  proviso  for  the  redemption  of  the  said  term  so  thereby  granted, 
in  the  last-mentioned  indenture  contained  :  that,  after  the  making  of  the  last-mentioned 
indenture,  and  after  the  erecting,  placing,  and  fixing  in  and  upon  the  said  mill,  manu- 
factory, yard,  and  premises  the  said  fixtures,  engines,  machinery  and  utensils,  goods 
and  chattels,  by  Hunt,  as  in  the  third  plea  was  alleged,  and  before  the  bankruptcy  of 
Hunt,  to  wit,  on  the  said  6th  of  March,  1840,  Rogers  entered  into  and  upon,  and 
became  and  was  possessed  of,  the  said  mill,  manufactory,  yard,  and  premises,  and  the 
Bald  iixtures,  engines,  &c,  for  the  term  so  to  him  thereof  granted  as  aforesaid,*  which 
was  still  unexpired  and  undetermined  :  that  thereupon,  afterwards,  and  before  the 
bankruptcy  of  Hunt,  and  whilst  Rogers  was  so  possessed  of  the  term  so  to  him  thereof 
granted  as  last  aforesaid,  and  before  any  of  the  several  times  when,  &c,  to  wit,  on  the 
•_'7th  of  June  1840,  by  a  certain  memorandum  of  agreement  in  writing  then  made  and 
signed  by  Hunt,  Rogers,  and  the  plaintiff,  it  was  agreed  that  Rogers  and  Hunt  should 
grant  and  execute  to  the  plaintiff,  a  lease  of  the  mill,  manufactory,  yard,  and  premises 
in  the  declaration  mentioned,  for  all  the  residue  then  to  conn i  and  unexpired  of  the 
term  of  seventeen  years  wanting  fourteen  days,  from  the  said  25th  <>f  December,  1839, 
granted  by  Freeman  to  Hunt  us  aforesaid,  less  throe  days  of  the  said  term,  at  [436] 
the  yearly  rent  of  4001.  ;  tli.it  the  plaintiff  did  thereby  agree  to  accept  such  lease  and 
to  execute  a  COUnter-part  thereof ;  that  it  was  thereby  further  agreed  thai  Rogers 
and  Hunt  should  bargain  and  sell  to  the  plainl  ill',  and  that  i  he  plaint  ill'  should  purchase 
and  buy,  and  that  he  did  thereby  then  buy,  of  them,  and  they  did  thereby  then  sell 
tn  him,  the  said  fixtures,  engines,  &c.,  at  and  fur  the  sum  of  5001.,  to  be  therefore  paid 
by  the  plaintiff  to  Hunt  and  Rogers;  as  by  the  said  memorandum,  &C.  :  that,  after 
the  making  of  the  last-mentioned  agreement,  and  before  the  bankruptcy  of  Hunt,  and 
before  any  of  the  times  when,  &c,  to  wit,  on  the  said  27th  of  June,  L840,  the  plaintiff, 
in  pursuance  and  under  and  by  virtue  of  such  agreement,  and  by  and  with  the  consent 
and  direction  of  Rogers  and  Hunt,  entered  into  and  upon,  and  then  became  and  was 
possessed  of,  the  mill,  manufactory,  yard,  and  premises  in  the  declaration  mentioned, 
and  also  then  took  possession,  and  became  and  was  possessed,  of  the  lixlnre-,  engines, 
and  machinery  in  the  introductory  part  of  the  plea  and  in  the  declaration  mentioned, 
and  so  remained  and  continued  possessed  of  the  same  until  and  upon  the  several  limes 

when,  Ac  —verification. 

Special  demurrer,  assigning  for  causes — that  the  replication  neither  properly 
traversed  nor  confessed  and  avoided,  any  of  the  mailers  alleged  in  the  plea  thai,  if 
it  was  intended  as  a  traverse  of  any  of  those  matters,  ii  should  have  concluded  i"  bhe 
country,  instead  of  concluding  with  a  verification  ;  and,  on  the  other  hand,  if  it  was 
intended  to  be  in  confession  and  avoidance  of  the  plea,  ii  did  not  sufficient!}  confe 
the  same,  or  give  any  sufficient  colour  to  the  defendants     thai  bhe  replication  was  an 
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argumentative  denial  either  of  the  possession  of  Hunt,  at  the  time  he  became  a  bank- 
rupt, of  the  said  mill,  &c,  fixtures,  engines,  &c,  or  of  the  defendants'  possession 
thereof,  as  his  assignees,  at  the  [437]  several  times  when,  &c. — that  the  replication 
set  up  and  shewed  a  possession  in  the  plaintiff  of  the  said  mill,  &C.  fixtures,  engines,  &c, 
commencing  before  the  bankruptcy  of  Hunt,  and  continuing  up  to  and  until  the  said 
alleged  times  when,  &c,  which  possession  was  repugnant  to  and  inconsistent  with  the 
possession  of  Hunt  at  the  time  of  his  bankruptcy,  and  of  the  defendants  as  his  assignees 
since  the  bankruptcy  of  Hunt ;  yet,  nevertheless,  the  replication  did  not  deny,  other- 
wise than  by  argument  or  inference,  the  said  possession  of  Hunt,  or  of  the  defendants 
as  his  assignees — that  the  replication  did  not  tender  any  issue  that  could  be  safely 
accepted  by  the  defendants — that  the  replication  was  ambiguous  and  uncertain, 
because  it  did  not  disclose  whether  the  plaintiff  claimed  under,  or  founded  his  title 
upon,  the  possession  of,  Hunt  or  upon  that  of  Rogers — that,  if  the  mortgage  to  Rogers 
operated,  as  it  would  seem,  and  was  alleged  by  the  plaintiff,  to  have  operated,  to  pass 
the  legal  estate  and  interest  in  the  said  mill,  &c,  fixtures,  engines,  &c,  to  Rogers, 
the  alleged  agreement  between  him,  the  plaintiff,  and  Hunt,  was,  in  its  legal  operation 
and  effect,  an  agreement  between  Rogers  and  the  plaintiff,  and  should  have  been  so 
pleaded  ;  whereas,  as  it  was  pleaded,  the  defendants  were  unable  to  traverse  safely 
the  alleged  mortgage  to  Rogers,  lest  it  should  be  objected,  that  the  agreement  under 
which  the  plaintiff  claimed,  having  been  executed  by  Hunt,  the  alleged  mortgage  to 
Rogers  was  immaterial,  and  might  be  rejected  as  surplusage — and  that,  if  the  plaintiff 
was  doubtful  as  to  the  legal  effect  of  the  agreement,  he  should  have  set  it  out  in  its 
very  words 

Joinder  in  demurrer. 

Manning,  Serjt.,  in  support  of  the  demurrer  (a)1.  The  first  objection  to  the  replica- 
tion is,  that  it  neither  con-[438]-fesses  and  avoids,  nor  traverses,  the  third  plea.  The 
plea  alleges  that  Hunt  becoming  bankrupt,  his  interest  in  the  premises,  and  in  the 
fixtures,  &c,  vested  in  the  defendants  as  his  assignees.  The  allegation  that  Hunt 
continued  in  possession  clown  to  the  time  of  his  bankruptcy,  is  not  denied.  The 
replication  is  also  bad  for  ambiguity  and  for  duplicity.  It  states  that,  after  Hunt 
became  possessed,  and  before  his  bankruptcy,  he  demised  to  Rogers  by  way  of  mort- 
gage ;  and  that  afterwards,  and  before  Hunt's  bankruptcy,  and  whilst  Rogers  was 
possessed,  it  was  agreed  between  Rogers,  Hunt,  and  the  plaintiff,  that  Rogers  and 
Hunt  should  grant  an  underlease  to  the  plaintiff,  and  should  sell  the  fixtures,  &c,  to 
the  plaintiff;  and  that  the  plaintiff  entered  and  became  possessed  of  the  mill,  &c,  and 
fixtures,  engines,  &c.,  under  that  agreement.  It  was  not  competent  to  the  defendants 
to  traverse  both  the  demise  by  Hunt  to  Rogers  by  way  of  mortgage,  and  also  the 
agreement  under  which  the  plaintiff  is  alleged  to  have  entered,  whereby  he  would 
become  tenant  at  will  to  Hunt  or  Rogers  :  and,  though  the  plaintiff  has  avoided  saying 
to  which,  that  omission  cannot  make  the  replication  good.  If  the  defendants  had 
traversed  the  mortgage  by  Hunt  to  Rogers,  and  had  succeeded  upon  that  traverse, 
the  plaintiff  might  have  moved  for  judgment  non  obstante  veredicto  ;  because,  although 
the  agreement  would  appear  to  lie  a  mere  nullity  as  to  creating  any  demise  from 
Rogers,  yet,  as  Hunt  was  a  party  to  it,  the  interest  that  remained  in  him — the  demise 
by  him  to  Rogers  being  removed  out  of  the  way, — would  be  sufficient  to  vest  the 
premises  in  the  plaintiff  by  the  agreement  and  the  entry  under  it:  and,  if  they  had 
traversed  the  agreement  between  Rogers  and  Hunt  and  the  plaintiff,  that  would  have 
left  unanswered  the  right  of  Rogers  to  the  [439]  possession  of  the  mill,  &c.,  and  of 
the  goods,  by  virtue  of  the  mortgage,  and  his  entry  and  possession  under  the  same. 
[Coltman,  J.  "Would  not  the  replication  have  been  sufficient  if  it  had  concluded  with 
a  traverse  of  Hunt's  possession  1  Tindal,  C.  J.  That  would  get  rid  of  the  difficulty 
suggested  as  to  the  motion  for  judgment  non  obstante  veredicto  (a)2.]     There  is  no 

(a)1  The  argument  took  place  in;Easter  term  last,  before  Tindal,  C.  J.,  and  Coltman, 
Cresswell,  and  Erie,  JJ.  There  had  been  a  previous  argument  in  Trinity  term,  1843, 
which  resulted  in  an  amendment  of  the  replication.     Vide  post,  p.  439  (n). 

(a)2  The  amendment  suggested  would  have  restored  the  replication  to  its  original 
state.  When  before  the  court  upon  the  former  occasion,  it  was  as  it  now  stands  as 
far  as  the  asterisk,  p.  435,  and  then  it  concluded  as  follows  : — "  Without  this,  that 
the  said  Reuben  Hunt  was  possessed  of  the  same,  or  any  or  either  of  them,  or  any 
part  thereof,  at  the  time  when  he  so  became  bankrupt,  in  manner  and  form  as  in  the 
said  third  plea  is  alleged,"  concluding  to  the  country. 
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positive  allegation  that  Hunt  was  possessed.  The  title  under  the  agreement  is  also 
defective.  It  is  a  general  rule  of  pleading,  that  an  instrument  must  either  be  stated 
according  to  its  legal  effect,  or  be  set  out  in  hiec  verba.  In  Com.  Dig.  Pleader  (C.  37), 
it  is  said  :  "  If  the  plaintiff  conveys  to  himself  an  estate  by  deed,  he  ought  to  plead 
the  conveyance  as  it  operates  in  law,  and  not  according  to  the  words  of  the  deed " 
(1  Vent.  109,  110).  And  it  is  only  necessary  to  state  enough  of  the  deed  to  shew  a 
title  to  the  action  (c).  "And  therefore,  if,  by  the  deed,  the  words  are,  I  give,  grant, 
release,  and  confirm,  he  must  not  say  that  such  a  one  dedit,  concessit,  relaxavit,  et 
confirmavit,  but  he  ought  to  say,  quod  concessit,  or  quod  relaxavit,  &a,  as  the  deed 
operates  "  (d).  "  So,  if  a  deed  operates  as  a  covenant  to  stand  seised,  he  cannot  say, 
that,  for  affection  concessit,"  &c.  (3  Lev.  292,  4  Mod.  150,  Skinn.  315).  "And, 
though  he  adds,  quae  quidem  concessio  operavit  per  viam  conventionis  stare  seisit,  &c., 
it  is  not  good,  for  this  is  impertinent"  (3  Lev.  292  ;  post.  441).  Here,  if  the  mortgage 
to  Rogers  was  a  bona  tide  transaction,  and  not,  as  the  assignees  [440]  contend,  merely 
colourable,  the  plaintiff  might,  with  respect  to  the  possession  of  the  mill,  &c,  have 
relied  upon  that  mortgage,  with  the  tenancy  at  will  in  himself  under  Rogers,  or,  if  he 
did  not  think  that  course  safe,  he  might  have  abandoned  the  mortgage,  and  taken  his 
stand  as  tenant  at  will  to  Hunt,  under  a  demise  from  him  as  continuing  termor  (a)1. 
It  is  true,  that  if  the  plaintiff  had  taken  the  former  course,  he  must  have  set  up  a 
separate  title  under  Hunt  to  the  fixtures  ;  but  this  would  have  been  attended  with 
no  practical  inconvenience.  The  effect  of  the  replication,  with  respect  to  the  course 
open  to  the  defendants  in  rejoining,  is  precisely  the  same  as  if  the  plaintiff  had  said, 
"  that,  the  term  being  either  in  Hunt  or  in  Rogers,  both  demised  to  the  plaintiff,  to 
hold  as  tenant  at  will  to  the  one  or  to  the  other." 

Channell,  Serjt.  contra.  The  replication  to  the  third  plea  sets  up  but  one  entire 
answer,  which  answer  is  necessarily  composed  of  two  links,  viz.  the  demise  by  way  of 
mortgage  from  Hunt  to  Rogers,  and  the  agreement  by  Hunt  and  Rogers  with  the 
plaintiff  to  demise  to  him  the  mill,  &c,  and  absolutely  to  sell  to  him  the  fixtures,  &c. 
The  introduction  of  both  was  essential  to  the  plaintiff's  case,  and  the  defendants  might 
have  traversed  both.  The  difficulty  suggested  might  have  arisen,  if  the  conveyance 
to  the  plaintiff  had  been  by  deed  under  seal,  and  purporting  to  be  a  direct  conveyance 
by  Hunt. 

Manning,  Serjt.,  in  reply.  The  defendants  could  not  have  traversed  both  the 
titles  set  up  in  the  replication.  But,  supposing  a  cumulative  traverse  or  a  rejoinder 
de  injuria  could  have  been  supported,  the  defendants  [441]  were  not  bound  to  acquiesce 
in  the  course  taken  by  the  plaintiff  in  setting  up  a  double  title.  If  the  plaintiff  had 
replied  that  either  Hunt  or  Rogers  was  seised  in  fee,  a  rejoinder  that  neither  was 
seised  might  have  been  good;  but  the  defendants  would  not  be  bound  to  give  the 
plaintiff  the  benefit  of  an  alternative  answer  to  their  plea,  whatever  difficulty  there 
might  be,  upon  the  state  of  the  title,  in  saying  whether  the  legal  seisin  was  in  the  one 
or  in  the  other. 

All  acts  done  as  well  as  instruments  executed,  are  to  be  pleaded  according  to  their 
legal  effect.  In  debt  on  a  bail-bond,  the  plea  is,  not  that  the  party  has  put  in  common 
bail,  but  quod  comperuit  ad  diem;  "for  he  must  plead  according  to  the  operation 
things  have  in  law."     Stroud  v.  Lady  Gemini  (a)2. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  plaintiff  declared  in  trespass,  for  breaking  and  entering  his  mill,  manufactory, 
&C.,  and  taking  his  fixtures  and  other  goods  ami  chattels. 

The  third  pica  stated  a  title  in  one  Kculicu  1 1  nut,  as  sub  lessee  tor  .<  trim  of  years, 
and  that,  Hunt  becoming  bankrupt,  the  defendants,  as  his  assignees,  before  the  time 
when,  iVc,  accepted  the  sub  lease,  and  entered   upon  the  mill,  goods,  and  chattels,  ,Vc, 

(c)  And  see  Bristol)  v.  Wright,  2  Dougl.  'JG7. 

(</)  Baker  v.  Lade,  3  Lev.  292,  Wilson  v.  Armorer,  I  Vent.  7s,  Chester  v.  Willan, 
T.  llaym.  1*7,  1  Sid.   152,  2  Saund.  96. 

(a)1  Semblo,  that  the  bankruptcy  of  Hunt  would  not  have  determined  bis  will  as 
lessor.     Vide  Hemsworth  v.  Brian,  ante,  vol.  i.  p.  131,  as  to  submission  to  arbitration. 

(a)2  1  Salk.  8;  and  see  II.  is  !•;.  2,  fo.  595,  596;  T.  eodem  anno,  Eo.  61  I  ;  Lord 
Dudley  v.  Lord  Bowles,  M.  5  11.  7,  fo.  1,  pi.  I  ;  l  M.  &  G.  281,  3  M.  &  G.  780,  7  M.  <S 
G.  318. 


1018  PIM   V.  GRAZEBROOK  2  C.  B.  442. 

and  thereby  became  possessed  of  the  same  ;  the  plea  giving  colour  to  the  plaintiff,  in 
order  to  avoid  a  formal  objection. 

The  replication  to  this  third  plea  (upon  which  the  question  before  us  arises,)  was, 
in  substance,  that  Hunt,  before  his  bankruptcy,  made  a  sub-lease  to  one  Rogers,  by 
way  of  mortgage,  of  the  said  mill,  manufactory,  &c.,  together  with  the  fixtures, 
machinery,  goods,  and  chat-[442]-tels,  under  which  sub-lease  Rogers  entered  and 
became  possessed  of  the  mill,  manufactory,  fixtures,  &c,  for  the  term  so  to  him 
granted,  and  that  afterwards,  and  before  the  bankruptcy  of  Hunt,  and  whilst  Rogers 
was  so  possessed  for  the  term,  which  is  still  undetermined,  by  an  agreement  in  writing 
between  Hunt,  Rogers,  and  the  plaintiff,  it  was  agreed  that  Rogers  and  Hunt  should 
grant  an  under-lease  of  the  mill,  &c,  to  the  plaintiff,  and  that  they,  Rogers  and  Hunt, 
should  sell,  and  the  plaintiff  should  buy,  the  fixtures,  machinery,  goods,  and  chattels, 
at  a  certain  price  ;  under  which  agreement  the  plaintiff,  with  the  consent  of  Rogers 
and  Hunt,  before  Hunt's  bankruptcy,  entered  and  became  possessed  of  the  said  mill, 
&c,  and  took  possession  and  became  possessed  of  the  fixtures,  engines,  and  machinery 
in  the  introductory  part  of  the  third  plea  mentioned. 

To  this  replication  the  defendants  demurred  specially  for  the  causes  by  them 
assigned  ;  and,  upon  the  argument  before  us,  the  principal  objection  insisted  upon 
was,  that  the  replication  was  ambiguous  and  double  :  ambiguous,  because  it  left  the 
defendants  in  doubt  whether  the  plaintiff  meant  to  rely  on  an  agreement  by  Hunt,  or 
an  agreement  by  Rogers,  with  the  plaintiff;  and  that  the  replication  was  double, 
because  (as  it  was  contended)  the  defendants  could  not  traverse  at  the  same  time 
both  the  mortgage  to  Rogers  and  also  the  subsequent  agreement  between  Rogers  and 
Hunt  with  the  plaintiff;  and,  further,  that,  if  the  defendants  traversed  the  mortgage 
to  Rogers  alone,  and  such  traverse  was  found  for  the  defendants,  the  plaintiff  might 
still  move  for  judgment  non  obstante  veredicto,  inasmuch  as,  the  mortgage  to  Rogers 
being  out  of  the  way,  there  would  be  nothing  to  prevent  the  subsequent  agreement 
to  demise  the  premises  and  to  sell  the  goods  to  the  plaintiff,  from  having  its  full 
operation  as  an  agreement  by  Hunt  alone  :  and,  if,  on  the  other  hand,  the  defendants 
should  traverse  the  agreement  between  Rogers  and  Hunt  and  [443]  the  plaintiff,  and 
succeed  upon  such  traverse,  still  it  would  appear  that  they,  the  defendants,  had  no  right 
either  to  the  possession  of  the  mill  and  other  premises,  or  of  the  goods,  which  was  in 
Rogers,  by  virtue  of  the  mortgage  to  him,  and  his  entry  and  possession  under  the  same. 

But  we  think  the  defendants'  objection  ought  not  to  prevail.  This  is  an  action, 
not  only  for  the  breaking  and  entering,  but  also  for  the  taking  of  the  goods  and 
chattels  of  the  plaintiff.  The  defendants  have  justified  the  whole  trespass,  both  the 
breaking  and  entering  and  the  taking  of  the  goods,  under  their  right  to  the  possession 
as  assignees  of  Hunt,  a  bankrupt.  The  plaintiff,  again,  in  his  replication,  sets  up  a 
prior  right  to  the  whole,  that  is,  both  to  the  possession  of  the  premises  and  of  the 
goods  and  chattels,  under  a  mortgage  of  the  premises  and  of  the  goods  and  chattels  to 
Rogers,  and  an  agreement  between  Rogers,  the  mortgagee,  and  Hunt,  the  mortgagor, 
for  a  sub-lease  to  the  plaintiff  of  the  premises  and  fixtures,  and  for  an  absolute  sale  to 
him  of  the  goods  and  chattels.  This  forms  one  complete  title  in  the  plaintiff  to  the 
possession  of  the  whole,  i.e.  both  of  the  place  in  which,  &c,  and  of  the  goods  and 
chattels  :  and  there  can  be  no  reason,  as  it  seems  to  us,  why  he  should  not  be  at 
liberty  to  plead  his  title  to  the  whole  as  it  really  exists.  It  may  be  true,  that,  in 
consequence  of  the  title  being  pleaded  as  it  is,  the  defendants  cannot  take  issue  on  the 
demise  to  Rogers  :  but  the  reason  why  they  cannot  do  so,  is,  that,  even  though 
nothing  passed  by  that  demise,  the  plaintiff  would  still  have  a  sufficient  title  under 
the  agreement  between  him  and  Hunt  and  Rogers,  and  the  issue  taken  on  the  mort- 
gage would  be  immaterial,  inasmuch  as  it  would  leave  the  plaintiff's  title  unanswered. 
It  may  also  be  true  that  the  defendants  could  not  rely  simply  on  a  denial  of  the 
plaintiff's  title  under  the  agreement  between  Rogers,  Hunt,  and  Pim,  inasmuch  as, 
the  demise  to  Rogers  [444]  being  unanswered,  the  defendants  would  still  appear,  on 
the  whole  record,  to  be  trespassers.  But  we  see  no  reason  why  the  defendants  should 
not  be  at  liberty  to  include  in  one  traverse,  the  whole  title  as  it  is  pleaded,  that  is, 
the  mortgage  to  Rogers,  and  the  subsequent  agreement  made  with  the  plaintiff,  as 
both  together  constitute  but  one  title  (a),  and,  unless  both  are  denied,  no  answer  is 

(a)  In  objecting  to  the  replication  the  defendants  contended  that  it  set  up  two 
titles. 
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given  to  the  plaintiff's  replication.  Such  a  traverse  cannot,  we  think,  be  open  to 
objection  on  the  score  of  duplicity  ;  for,  duplicity  implies  the  setting  up  of  two  answers 
to  the  same  subject-matter  of  allegation,  whereas  the  traverse  in  this  case  would  only 
set  up  one  entire  answer  to  the  replication.  And,  that  it  is  one  entire  answer  only, 
appears  clearly  from  this  consideration,  that,  if  either  branch  of  it  were  omitted,  the 
remainder  alone  would  furnish  no  answer  to  the  replication.  Such  a  traverse  falls 
within  the  principle  on  which  the  case  of  Bell  v.  Tucked  (3  M.  &  G.  785,  4  Scott,  N.  R. 
403,  1  Dowl.  N.  S.  458)  rests :  and  this  consideration  appears  to  us  to  obviate  the 
whole  of  the  difficulty  set  up  on  the  part  of  the  defendants. 

And,  as  to  the  objection,  that,  if  the  defendants  took  issue  on  the  mortgage  only, 
and  succeeded  upon  it,  the  plaintiff  would  be  entitled  to  the  judgment  of  the  court  non 
obstante  veredicto,  it  appears  a  sufficient  answer,  that  the  plaintiff  is  never  entitled  to 
such  judgment  upon  the  ground  of  the  insufficiency  of  the  defendant's  pleading  (where 
such  plea  or  rejoinder  is  found  for  the  defendant,  and  against  the  plaintiff),  unless  the 
plea,  or  rejoinder,  implies  an  admission  of  the  plaintiff's  title,  which  a  traverse  by  the 
defendant  never  does  :  Gwynne  v.  Burnell  (c).  And  the  decision  of  this  court  in  the 
[445]  case  of  Hitchcock  v.  Humfrey  (6  Scott,  N.  R.  540)  does  not  appear  in  any  way 
inconsistent  with  the  doctrine  above  laid  down ;  for,  in  the  latter  case,  the  traverses 
by  the  defendant  were  altogether  immaterial  traverses  ;  being  traverses  of  allegations 
in  the  declaration  which  were  unnecessary.  The  allegations  themselves,  therefore, 
might  be  considered  as  struck  out  of  the  declaration  ;  and  with  them  the  traverses, 
and  the  finding  thereon,  must  fall  to  the  ground.  In  fact,  the  judgment  non  obstante 
veredicto  appears  to  be  only  one  species  of  judgment  by  confession,  where  the  plea 
confesses  a  right  of  action,  but  sets  up  an  avoidance  bad  in  substance ;  which  cannot 
hold  good  as  to  a  material  traverse,  whether  of  the  whole,  or  a  part  only,  of  the  plea. 

Judgment  for  the  plaintiff. 

[446]    In  the  Exchequer  Chamber. 

Elliott  v.  Turner  and  Others.     Nov.  29,  1845. 
[S.  C.  15  L.  J.  C.  P.  49.     For  other  proceedings  see  13  Sim.  477.] 

The  words  of  a  specification  are  to  be  construed  according  to  their  ordinary  and  proper 
meaning,  unless  it  be  shewn  by  something  in  the  context,  (which  may  be  explained 

(c)  6  N.  C.  453,  1  Scott,  N.  R.  711.  In  Hudson  v.  Jones  it  is  said,  that  "whatever 
is  traversable  and  not  traversed,  is  admitted."  In  Gowlishaw  v.  Cheslyn,  1  Cr.  &  J. 
4S,  the  defendant,  in  trespass  quare  clausum  fregit,  pleaded  that  A.  was  seised  in  fee, 
and  that  A.  being  so  seised,  granted  a  right  of  way  by  a  lost  deed.  The  replication 
traversed  the  grant ;  and  it  was  held  that  the  plaintiff  could  not  give  evidence  that  A. 
was  not  seised.  In  Dimes  v.  Morris,  3  N.  &  M.  671,  it  is  supposed  (p.  681)  that 
CiitrUshttw  v.  C/icsh/ii,  is  at  variance  with  Eden's  case,  6  Co.  Rep.  15  b.,  where  il  was 
held  that  the  effect  of  non  concessit  replied  to  a  plea  alleging  that  the  Queen  was 
seised  jure  coroiue,  and,  being  so  seised,  by  letters  patent  concessit, — was,  to  put  in 
issue  that  the  Queen  had  any  thing  in  the  land.  Bui  Eden's  case  stands  upon  this 
special  ground — that,  as  the  Letters-patenl  (of  the  incontrovertible  verity  of  which  the 
courts  take  judicial  notice)  cannot  lie  traversed,  the  only  meaning  assignable  to  the 
words  non  concessit  is,  that  the  Queen  was  not  seised.  In  Taylor  v.  Ntedham, 
2  Taunt.  21  s,  the  plea  of  non  dimisit  was  held  to  put  the  title  of  the  demising  plaintiff 
in  issue.  But  in  Taylor  v.  Needham,  the  declaration  contained  no  allegation  of  title  in 
the  plaintiff,  the  declaration  commencing  with  a  quod  cum  dimisisset,  and  the  question 
of  title  was  (as  in  the  case  of  a  plea  of  nun  concessit  to  letters  patent)  involved  in  the 
assumption  and  exercise  of  the  power  of  demising.  And  sec  I'.  1  2  K.  I,  to.  I,  pi.  ',)  ; 
T.  13  H.  7,  fo.  24,  pi.  I  ;  Martam  v.  Hardy,  Dyer,  L22  b.,  pi.  23^  Co.  I.itt.  17  b.  ; 
Broadbent  v.  Wilks,  Willes,  366. 

In  the  principal  case,  the  trespasses  were  confessed  by  the  plea  ;  upon  ilui  i  i 
sion  the  plaintiff  would  be  entitled  to  judgment  for  his  damages  unless  the  plea  con 
tained  an  answer,  sufficient  in  point  of  law,  and  not  effectually  traversed  or  avoided 
by  the  replication.  The  matter  of  justification  sei  up  by  the  plea,  is  confessed  and 
avoided  by  the  replication;  and  upon  any  issue,  on  which  the  defendants  could 
expect  to  succeed,  the  matter  replied  in  avoidance,  would  remain  unanswered. 
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by  evidence,)  that  a  different  construction  ought  to  be  adopted. — In  covenant  on 
an  indenture  by  which  B.  was  licensed  to  make  and  sell  buttons  according  to  A.'s 
patent,  the  issue  was  whether  certain  buttons  made  by  B.  were  made  under  the 
licence.  The  specification  described  the  invention  to  consist  in  the  application  to 
the  covering  of  buttons,  of  such  figured  woven  fabrics  "  wherein  the  ground,  or  the 
face  of  the  ground  thereof,  is  produced  by  a  warp  of  soft  or  organzine  silk,  such  as 
is  used  in  weaving  satin  and  the  classes  of  fabrics  produced  therefrom."  The  jury 
asked  how  they  were  to  understand  the  word  "  or  "  in  the  specification ;  whether  it 
was  used  disjunctively,  or,  whether  "  organzine  "  was  the  construction  of  the  word 
"soft."  The  judge  told  them  that,  in  his  opinion,  unless  the  silk  were  organzine, 
it  was  not  within  the  patent : — Held,  upon  a  bill  of  exceptions,  that  this  direction 
was  erroneous  ;  for,  that  the  judge  should  not  have  told  the  jury  that,  in  his 
opinion,  soft  and  organzine  silk  were  absolutely  the  same,  but  that  the  words  were 
capable  of  being  so  construed,  if  the  jury  were  satisfied  that,  at  the  date  of  the 
patent,  there  was  only  one  description  of  soft  silk, — and  that,  organzine, — used  in 
satin  weaving  ;  but,  otherwise,  that  the  proper  and  ordinary  sense  of  the  word  "or  " 
was  to  be  adopted,  and  the  patent  held  to  apply  to  every  species  of  soft  silk,  as 
well  as  to  organzine  silk. 

Covenant.  The  declaration  stated,  that,  on  the  22nd  of  May,  1841,  by  a  certain 
indenture  then  made  between  the  plaintiff  of  the  one  part,  and  the  defendants  of  the 
other  part — after  reciting  that  the  plaintiff  was  the  true  and  first  inventor  of  certain 
improvements  in  the  manufacture  of  covered  buttons,  and  further  reciting  that  the 
.said  invention  was  new  as  to  the  public  use  and  exercise  thereof  within  England,  &c., 
and  that  Her  Majesty  Queen  Victoria,  by  her  letters  patent  under  the  great  seal  of 
Great  Britain,  bearing  date  the  11th  of  December,  1837,  had,  for  herself,  her  heirs 
and  successors,  given  and  granted  unto  the  plaintiff,  his  heirs,  executors,  administrators, 
and  assigns,  especial  licence,  full  power,  sole  privilege,  and  authority,  that  he  the 
plaintiff,  his  executors,  &c,  and  every  of  them,  bvv  himself  and  themselves,  or  by  his 
or  their  deputy  or  deputies,  servants  or  agents,  or  such  others  as  he,  the  plaintiff,  [447] 
his  executors,  &c,  should  at  any  time  agree  with,  and  no  others,  from  time  to  time,  and 
at  all  times  thereafter  during  the  term  of  years  therein  mentioned,  should,  and  lawfully 
might,  make,  use,  exercise,  and  vend  the  said  invention  within  England,  &c,  for  fourteen 
years  from  the  date  of  the  said  letters  patent ;  and  further  reciting  that  a  specification  of 
the  said  invention,  under  the  hand  and  seal  of  the  defendant,  had  been  duly  inrolled 
in  Chancery  on  the  14th  of  June,  1838  ;  and  further  reciting,  that  one  John  Holmes, 
thereinafter  mentioned,  was  the  true  and  first  inventor  of  an  improvement  in  metallic 
shanks  for  buttons,  and  that  the  last-mentioned  invention  was  new,  as  to  the  public 
use  and  exercise  thereof  within  England,  &c.,  and  that  King  William  the  Fourth,  by 
his  letters-patent  under  the  great  seal  of  Great  Britain,  bearing  date  the  4th  of  May, 
1833,  had  for  himself,  his  heirs  and  successors,  given  and  granted  unto  Holmes,  his 
executors,  &c,  especial  licence,  full  power,  sole  privilege,  and  authority  that  he, 
Holmes,  his  executors,  &c,  by  himself  or  themselves,  or  by  his  and  their  deputy  and 
deputies,  servants,  or  agents,  or  such  others  as  he,  Holmes,  his  executors,  &c,  should 
agree  with,  and  no  others,  from  time  to  time,  and  at  all  times  thereafter  during  the 
term  of  years  therein  expressed,  should  and  lawfully  might  make,  use,  exercise,  and 
vend  the  last^mentioned  invention  within  England,  &c,  for  fourteen  years  from  the 
date  of  the  last-mentioned  letters-patent ;  and  further  reciting,  that  a  specification  of 
the  last-mentioned  invention,  under  the  hand  and  seal  of  Holmes,  had  been  duly 
inrolled  ;  and  further  reciting,  that,  by  divers  mesne  assignments  and  other  acts  in 
the  law,  and  ultimately  by  a  certain  indenture  therein  more  particularly  described,  the 
last-mentioned  letters-patent  had  been  well  and  effectually  vested  in  the  plaintiff  for 
all  the  residue  of  the  term  by  the  last-mentioned  letters-patent  granted — the  plaintiff", 
for  certain  con-[448]-siderations  in  the  said  indenture  mentioned,  did  give  and  grant 
unto  the  defendants,  their  executors  and  administrators,  full  and  free  licence,  power, 
privilege,  and  authority  to  use,  exercise,  and  put  in  practice,  at,  &c,  or  at  such  other 
place  or  places  as  the  defendants,  their  executors  or  administrators,  should,  at  any 
time,  and  from  time  to  time,  thereafter,  upon  such  notice  to  the  plaintiff,  his  executors, 
&c,  as  in  the  said  indenture  thereinafter  mentioned,  think  proper,  the  said  invention 
for  which  the  letters-patent  of  the  14th  of  December,  1837,  and  of  the  4th  of  May, 
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1833,  had  been  so  respectively  granted  as  aforesaid,  so  far  as  the  said  inventions  are 
applicable  to  covered  buttons;  and  to  vend,  sell,  and  dispose  of  the  buttons  manu- 
factured according  to  the  said  several  inventions  and  the  said  specifications  thereof 
respectively,  when,  where,  and  as  the  defendants  should  think  fit  :  to  have  and  to 
hold  the  said  licence,  power,  privilege,  and  authority  thereby  given  and  granted, 
thenceforth  for  and  during  all  the  residues  of  the  respective  terms  granted  by  the 
said  several  letters-patent ;  yielding  and  paying  to  the  plaintiff,  his  executors, 
administrators,  and  assigns,  as  and  for  rent  or  patent-dues,  for  the  said  licence  under 
the  letters-patent  of  the  14th  of  December,  1837,  during  the  term  thereof,  such  sum 
and  sums  of  money  as  should  be  at  the  rate  of  151.  for  every  1001.  on  the  net  selling 
price  of  all  buttons  with  central  patterns  made  in  pursuance  of,  and  according  to,  the 
said  letters-patent  of  the  1 4th  of  December,  1837,  and  the  aforesaid  specification  thereof  ; 
and  as  and  for  rent  or  patent  dues  for  the  said  licence  under  the  letters-patent  of  the 
4th  of  May,  1 833,  during  the  term  by  those  letters-patent  granted,  such  sum  and  sums  of 
money  as  should  be  at  the  rate  of  101.  for  every  1001.  on  the  net  selling  price  of  all  buttons 
with  metallic  shanks,  and  made  in  pursuance  of,  and  according  to,  the  said  letters-patent 
[449]  of  the  4th  of  May,  1833,  and  the  said  specifications  thereof — such  several 
payments  to  be  made  half-yearly,  on  the  24th  of  June  and  the  25th  of  December  in 
every  year,  the  first  payment  to  be  made  on  the  25th  of  December  then  next  ensuing, 
and  the  last  payment  to  be  made  within  three  calendar  months  after  the  expiration 
of  the  term  of  fourteen  years  granted  by  each  of  the  said  letters-patent  respectively  , 
subject,  among  other  things,  to  a  certain  proviso  or  condition  that  the  net  selling 
prices  of  all  buttons  to  be  made  under  and  by  virtue  of  either  or  both  the  said  patents, 
should  be  the  same  as  are  mentioned  and  specified  in  the  first  schedule  to  the  said 
indenture  annexed,  at  such  credit  as  thereafter  in  the  said  indenture  mentioned,  or 
such  other  prices  or  such  other  credit  as  should  from  time  to  time  be  fixed  and 
agreed  upon  by  some  note  or  memorandum  in  writing,  to  be  signed  by  the  plaintiff, 
his  executors,  &c,  and  the  defendants,  their  executors  and  administrators,  and  such 
other  person  or  persons  as  should,  from  time  to  time,  have  licence,  power,  privilege, 
and  authority  from  the  plaintiff,  his  executors,  iy.c,  to  use,  exercise,  and  put  in  practice 
the  said  inventions,  or  either  of  them.  [The  schedule  of  prices  was  here  set  out.] 
And  the  defendants,  in  and  by  the  said  indenture,  for  themselves,  their  executors  and 
administrators,  did  covenant  with  the  plaintiff,  his  executors,  &c.  (amongst  other 
things),  in  manner  following,  that  is  to  say,  that  they,  the  defendants,  should  and 
would,  during  the  continuance  of  the  licences  thereby  granted,  or  either  of  them, 
render  unto  the  plaintiff,  his  executors,  &c,  within  one  calendar  month  next  after  the 
25th  of  March  and  the  29th  of  September  in  each  year,  a  just  and  true  account  or 
particular  in  writing  of  the  quantities,  numbers,  and  value  of  the  buttons  made  by 
them  in  the  preceding  half-year,  or  [450]  other  portion  of  a  year,  as  the  case  might 
be,  up  to  the  last  mentioned  half-yearly  days  respectively,  under-  and  by  virtue  of  the 
licence  thereby  granted,  specifying  what  portions  of  the  buttons  so  made  and  sold,  had 
the  central  pattern,  and  what  portion  had  the  said  metallic  shank,  ami  what  portion 
had  the  said  central  pattern  and  the  said  metallic  shank  combined,  and  also  specifying 
the  prices  for  which  the  same  respectively  were  sold,  and  the  dates  and  amounts  of 
sales,  and  the  amount  of  rent  and  patent-dues  payable  in  respect  of  the  same;  such 
accounts  to  be  rendered  according  to  the  form  of  a  certain  other  schedule  thereunto 
annexed — the  first  of  such  accounts  to  be  rendered  as  aforesaid  within  one  calendai 
month  after  the  25th  of  March  then  next  ensuing,  and  the  last  account  within  one 
calendar  month  next  after  the  expiration  or  other  earlier  determination  of  the  licence 
by  the  said  indenture  granted  for  the  said  respective  inventions,  prout  patet,  .Vc  . 
That  by  virtue  of  such  licence,  the  defendants  afterwards,  to  wit,  from  the  22nd  of 
May,  1841,  unto  the  commencement  of  the  suit,  had  used,  exercised,  and  put  in 
practice  the  said  inventions  so  far  as  the  same  are  applicable  to  covered  buttons,  and 
had  vended,  sold,  and  disposed  of  the  buttons  manufactured  according  to  the  said 
several  inventions  respectively,  and  the  said  specifications  thereof,  when,  where,  and 
as  the  defendants  had  thought  lit:  Averment  ot  performance  by  the  plaintiff:  Breat  h, 
that  the  defendants  did  not  nor  would,  during  the  continuance  of  the  said  licences, 
render  to  the  plaintiff,  within  one  calendar  month  aexl  after  the  25th  of  .March  last 

past,  a  just    and    true  account  or  particular  in  writing  of   the  (plant  it  ies,  numbers,  ami 
value  of  the  buttons  made  by  them,  the  defendants,  in  the  portion  of  a  year  between 
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the  day  of  the  date  of  the  said  licence  and  the  25th  of  [451]  March  last  past  (a)1, 
under  and  by  virtue  of  the  said  licence,  and  of  the  prices  for  which  the  same  were 
sold,  and  of  the  dates  and  amounts  of  sales,  and  the  amount  of  rent  and  patent  dues 
payable  in  respect  of  the  same,  according  to  the  form  and  effect  of  the  said  indenture 
in  that  behalf;  but,  on  the  contrary  thereof,  the  defendants,  after  the  making  of  the 
said  indenture,  and  whilst  the  licences  thereby  granted  were  in  full  force,  and  valid, 
and  whilst  the  defendants  were  using,  exercising,  and  putting  in  practice  the  said 
inventions  as  aforesaid,  to  wit,  on  the  22nd  of  May,  1841,  and  on  divers  other  days 
between  that  day  and  the  said  25th  of  March,  made  divers,  to  wit,  500,  gross  of 
buttons  with  central  pattern,  under  the  name  and  description  of  "  Italian  Twist  Dress 
Buttons,"  under  and  by  virtue  of  the  said  licence,  and  sold  the  same,  and  did  not 
render  any  account  or  particular  in  writing  of  the  quantities,  numbers,  and  value  so 
made,  contrary  to  the  form  and  effect  of  the  said  indenture,  and  of  the  covenant  so 
made  by  the  defendants  as  aforesaid  :  And  so,  &c. 

Plea — that  the  said  buttons  with  central  patterns,  under  the  name  and  description 
of  "  Italian  Twist  Dress  Buttons,"  in  the  said  breach  mentioned,  were  not,  nor  were 
any  of  them,  buttons  made  under  and  by  virtue  of  the  said  licence,  nor  under  or  by 
virtue  of  either  of  the  said  letters-patent  or  specifications  in  the  declaration  mentioned, 
modo  et  forma.     Issue  thereon. 

The  cause  was  tried  before  Coltman,  J.,  at  the  sittings  at  Westminster  after  Hilary 
term,  1S43.  The  plaintiff  put  in  the  letters-patent  of  the  14th  of  December,  1837, 
for  "improvements  in  the  manufacture  of  covered  buttons,"  and  the  specification,  the 
material  parts  of  which  were  as  follow : — 

[452]  "  My  invention  relates  to  that  description  of  covered  buttons,  with  flexible 
shanks,  which  are  made  by  the  aid  of  dies  and  pressure,  in  contradistinction  to  the 
covered  buttons  made  by  sewing  the  external  woven  fabric  on  to  shapes  by  the 
needle ;  my  invention  having  for  its  object  to  produce  buttons  of  a  more  elegant 
description,  and  of  a  more  finished  character,  than  have  heretofore  been  manufactured, 
by  the  application  of  certain  elegant  fabrics  not  hitherto  employed  in  the  makiug  of 
such  buttons.  It  may  here  be  stated  that  there  are  several  modes  of  making  such 
description  of  buttons,  differing  in  some  degree  from  each  other.  The  first  is  the  plan 
known  as  Saunders's  method,  for  which  he  obtained  letters-patent,  bearing  date  the 
13th  of  October,  1825,  but  which  letters-patent  were  not  sustained  (a)2.  Secondly, 
there  is  a  plan  which  has  been  much  pursued,  and  is  well  known  as  Mr.  Aston's 
mode  (A).  And,  thirdly,  a  plan  was  invented  by  Benjamin  Aingworth,  for  which  he 
obtained  letters-patent,  bearing  date  the  30th  of  August,  1832.  I  have  mentioned 
these  inventions  in  order  to  state  that  I  do  not  claim  the  making  of  covered  buttons, 
with  flexible  shanks,  by  the  aid  of  dies  and  pressure,  but  only  improvements  in  their 
manufacture  ;  and  further  to  state  that  my  invention  is  more  or  less  applicable  to  all 
such  modes  and  variations  of  such  modes  of  making  covered  buttons  with  flexible 
shanks  ;  my  invention  more  particularly  relating  to  the  covering  of  the  face  or  front 
surface  of  the  button,  without  reference  to  the  modes  of  making  flexible  shanks,  and 
without  reference]  to  the  interior  construction  of  the  button,  so  long  as  the  buttons 
are  made  by  the  aid  of  dies,  or  such  like  dies,  and  pressure,  and  not  covered  by  hand 
with  the  needle. 

[453]  "Till  my  invention,  such  covered  buttons,  with  flexible  shanks,  made  by 
pressure,  had  not  been  manufactured  or  made  with  covers  of  the  description  of  fabrics 
hereafter  stated,  having  marked  and  definite  designs  produced  in  the  weaving  of  the 
fabric  in  the  centre  of  each  button  ;  such  invention  requiring  that  the  woven  figured 
fabric  should  be  so  cut  into  discs  or  circular  portions,  and  the  same  so  worked  in  dies 
or  tools  as  to  bring  the  figure  or  design  in  a  central  position  in  respect  to  the  face  or 
front  of  the  button  ;  and,  further,  in  the  act  of  making  the  buttons,  not  injuriously  to 
press  on  the  surface  where  the  pattern  is,  particularly  in  such  cases  where  the  pattern 
or  design  stands  much  above  the  ground  of  the  woven  fabric,  as  in  the  ease  where  the 
design  or  pattern  is  of  weavings  known  as  terry  velvet. 

"  I  lay  no  claim  to  the  weaving  of  figured  fabrics  suitable  for  carrying  out  my 

(a)1  The  action  was  commenced  on  the  12th  of  May,  1842.  The  licence  was  dated 
the  22nd  of  May,  1841. 

(a)2  Vide  Sauw/as  v.  Aston,  3  B.  &  Ad.  881,  1  Webster's  P.  C.  75. 
(b)  Vide  Elliott  v.  Aston,  1  ^'ebster's  P.  C.  222. 
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invention  ;  nor  do  I  confine  myself  to  the  use  of  any  particular  mode  or  modes  of 
weaving,  nor  to  the  nature  of  the  woven  figure  or  design,  nor  to  the  ground  or  fabrics 
in  or  on  which  the  figures  or  designs  are  woven  :  my  invention,  in  the  first  place,  only 
relating  to  the  application  of  certain  fabrics  having  a  set  figure  or  design  for  the  centre 
of  each  button,  made  by  the  process  in  weaving  called  terry  weaving,  or  of  laying  in 
threads,  or  any  description  of  ground,  by  the  process  called  brocade  weaving.  But, 
although  I  do  not  claim  the  same,  I  shall  hereafter  give  such  directions  and  advice  to 
the  button-maker  as  will  enable  him  to  give  instructions  to  the  weaver  for  such  fabrics 
with  ornamental  figures  or  devices  produced  therein  or  thereon,  as  will  facilitate  the 
work-people  in  cutting  out  such  fabrics  into  coverings  for  buttons,  and  readily  enable 
them  so  to  cut  the  same  as  to  insure  the  pattern  or  design  coming  centrally  on  the  face 
of  a  button. 

"  I  do  not  claim  any  mode  of  weaving ;  and  have  [454]  only  called  the  attention 
of  the  button-maker  to  these  matters,  in  order  to  his  fully  understanding  the  nature 
of  my  invention  ;  and  to  state  that  my  invention  is  not  confined  to  the  nature  of  the 
fabric,  other  than  is  hereafter  and  hereinbefore  explained,  or  the  peculiar  movements 
of  the  loom  to  obtain  a  fabric  having  ornamental  figures  or  devices  suitable  for  being 
placed  centrically  on  the  face  or  front  surfaces  of  all  covered  buttons  aforesaid.  But, 
whatever  be  the  nature  of  the  fabric  employed  in  carrying  out  the  invention,  the  main 
object  to  be  considered  is,  that  there  shall  be  patterns  consisting  of  ornamental  designs 
or  figures  at  such  distances  apart  as  to  be  suitable  for  being  cut  out  into  circular 
portions,  each  for  the  covering  of  a  button,  and  each  having  an  ornamental  design  or 
figure,  and  the  whole  so  woven  as  to  allow  of  the  fabric  being  cut  into  such  portions 
or  parts ;  and,  further,  to  work  up  such  portions  or  parts  that  the  ornamental  figure 
or  design  may  come  truly  in  the  centres,  or  so  nearly  the  centres,  of  the  buttons,  that 
the  face  or  front  surface  of  the  buttons  will  not  have  a  distorted  appearance  in  respect 
of  the  ornamental  figures  or  designs  being  materially  out  of  the  correct  central  positions. 
This,  the  third  part  of  my  invention,  being  the  application  of  such  fabrics  only  wherein 
the  ground  or  face  of  the  ground  thereof  is  produced  by  a  warp  of  soft  or  organzine 
silk,  such  as  is  used  in  weaving  satin,  and  the  classes  of  fabrics  produced  therefrom, 
which  are  well  known,  viz.  satin  ground,  with  ornamental  central  figure,  produced  of 
any  fibre,  satinet,  &c.  &c." 

After  describing  the  mode  of  weaving,  and  the  tools  to  be  used  for  cutting,  &c,  the 
specification  proceeded  as  follows  : — 

"  Having  thus  described  the  nature  of  my  invention,  and  the  best  manner  I  am 
acquainted  with  for  performing  the  same,  I  would  remark  that  I  do  not  confine 
my-[455]-self  to  the  mode  described  for  making  the  internal  parts  and  back  of  buttons, 
though  I  believe  the  mode  described  is  the  best  adapted  for  the  purpose  of  my  invention. 
Nor  do  I  claim  the  mode  described,  when  uncombined  with  a  covering  according  to 
my  invention.  But  what  I  claim  as  my  invention  is, — first,  the  making  of  covered 
buttons,  with  flexible  shanks,  by  the  aid  of  dies  and  pressure,  when  the  face  or  front 
of  the  button  is  made  of  any  description  of  fabric  with  raised  surfaces  producing  a  set 
pattern,  or  ornamental  figure,  by  terry  weaving,  for  the  centre  of  the  button.  Secondly, 
I  claim  the  making  of  such  covered  buttons  wit  h  flexible  shanks,  when  covered  with  any 
fabric,  with  ornamental,  set,  or  central  figures  or  patterns  produced  thereon,  by  a  process 
called  brocading  or  brocade  weaving.  Thirdly,  I  claim  the  application  of  such  figured 
woven  fabrics  to  the  covering  buttons  with  flexible  shanks,  made  by  pressure  in  dies, 
as  have  the  ground,  or  the  face  of  the  ground,  woven  with  soft  or  organzine  silk  for 
the  warp,  when  such  fabrics  have  ornamental  designs  or  figures  fur  the  centres  of 
buttons,  as  herein  described.  But  I  do  not  claim  the  application  of  any  figured 
patterns  of  woven  fabrics,  where  the  portions  constituting  the  covers  of  buttons,  may 
be  cut  indiscriminately.  This  part  of  my  invention  relating  only  to  Buoh  patterns  as 
require  centring  in  order  to  bring  the  pattern  or  ornamental  figure  or  design  in  the 
centre  on  the  face  of  the  button,"  &C.  &c. 

Several  witnesses,  manufacturers  and  persons  otherwise  skilled  in  the  manufacture 
of  silk  fabrics,  were  called  on  the  part  of  the  plaint  ill".  They  stated  that  the  warp  ol 
the  covering  of  certain  Imt tons  produced  (and  which  were  made  by  the  defendants, 

as  was  alleged,  under  the  licence  granted  to  (hem  by  the  plaintiff),  was  composed  of 
what  they  called  three-thread  organzine  or  soft  silk  ;  and  they  described  organzine  to 
be  [456]  made  by  twisting  a  single  thread  of  raw  silk  (which  consists  of  a  combinal  i(  in 
of  any  given  number  of  the   filaments  as   wound   from   the  cocoon),   and   then  again 
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slightly  throwing  or  twisting  the  reverse  way  two  or  more  of  the  threads  so  twisted. 
They  also  described  tram-silk,  which  consists  of  two  threads  of  raw  silk  twisted 
together  without  having  been  previously  twisted  singly,  as  being  a  soft  kind  of  silk, 
if  slightly  twisted  or  thrown. 

On  the  other  hand,  several  witnesses  called  on  the  part  of  the  defendants,  and 
amongst  them  the  very  individuals  who  manufactured  the  cloth  in  question  for  the 
defendants,  swore  that  the  warp  was  not  organzine,  but  twist,  formed  of  two  threads 
or  filaments  of  raw  silk  twisted  together,  and  two  of  these  put  together  and  thrown  or 
twisted  in  the  same  direction. 

It  was  contended  for  the  plaintiff,  that,  even  supposing  the  article  in  question  was 
not  composed  of  a  warp  of  three-thread  organzine,  but  of  the  twist  described  by  the 
defendants'  witnesses,  still  it  would  be  virtually  and  substantially  an  evasion  of  the 
plaintiff's  patent.  For  the  defendants  it  was  insisted  that  there  had  been  no  infringe- 
ment or  evasion  of  the  patent,  and  that  the  buttons  in  question  were  not  made  under 
the  licence  granted  to  them  by  the  plaintiff,  inasmuch  as  the  warp  of  the  covering  was 
not  of  organzine  or  soft  silk,  but  of  twist,  a  material  which  was  shewn  by  the  evidence 
to  be  totally  inapplicable  to  the  weaving  of  satin. 

The  learned  judge,  in  summing  up  the  case  to  the  jury,  told  them  that  the  question 
for  their  consideration  was,  whether  the  article  complained  of  as  being  an  infringe- 
ment of  the  plaintiff's  patent,  was  produced  with  a  warp  which  was  substantially  of 
that  description  of  silk  known  by  the  name  of  "  organzine  or  soft  silk,"  such  as  is  used 
in  weaving  satin.  And,  after  going  through,  and  commenting  upon,  the  evidence  on 
both  sides,  he  told  them  that,  if  they  thought  that  the  mate-[457]-i'ial  used  by  the 
defendants,  though  called  twist,  was  substantially  to  be  looked  upon  as  organzine, 
such  as  is  used  in  weaving  satin,  it  was  an  infringement  of  the  patent,  and  the  defen- 
dants had  been  guilty  of  a  breach  of  their  covenants,  whatever  the  number  of  threads 
of  which  the  article  was  composed. 

The  foreman  of  the  jury  thereupon  observed  that  it  would  much  assist  them,  the 
jury,  if  the  learned  judge  would  tell  them  how  they  were  to  interpret  the  word  "  or  " 
in  the  specification — whether  it  was  disjunctive,  or  whether  "organzine"  was  the 
construction  of  the  word  "  soft." 

The  learned  judge  said  :  "I  should  be  disposed  to  say  that,  unless  it  is  organzine, 
it  is  not  within  the  patent." 

To  this  direction  the  counsel  for  the  plaintiff  excepted,  insisting  that  any  description 
of  soft  silk,  though  not  organzine,  was  within  the  patent  and  the  licence. 

The  jury  having  returned  a  verdict  for  the  defendants,  the  case  came  before  this 
court  by  writ  of  error,  and  was  argued  in  Trinity  vacation  last,  before  Parke,  B., 
Patteson,  J.,  Alderson,  B.,  Williams,  J.,  Coleridge,  J.,  Wightman,  J.,  Eolfe,  B.,  and 
Piatt,  B. 

M.  Smith  (with  whom  was  Webster),  for  the  plaintiff' (a).  The  exception  amounts 
to  this, — that  the  learned  judge,  in  his  direction  to  the  jury,  put  too  limited  a  con- 
struction upon  the  specification.  It  appeared  from  the  evidence  that  there  are  other 
kinds  of  soft  silk  besides  organzine.  The  point,  therefore,  which  the  jury  had  to 
determine  upon  this  specification,  was,  whether  the  silk  [458]  used  in  the  manufacture 
of  the  material  for  covering  the  buttons  in  question  was  not  organzine,  or  soft  silk 
of  some  other  description,  such  as  was  in  use  for  the  weaving  of  satin.  There  was 
abundant  evidence  to  satisfy  the  jury  that  the  article  used  by  the  defendants,  and 
called  by  them  Italian  twist,  was  soft  silk  substantially  within  the  meaning  of  the 
specification.  [Patteson,  J.  Was  there  any  evidence  to  shew  that  there  was  any 
species  of  soft  silk  besides  organzine,  used  for  the  warp  in  the  making  of  satin,  at  the 
date  of  the  plaintiff's  patent  'I  ]  It  was  proved  that  tram  slightly  twisted  was  a  kind 
of  soft  silk,  though  it  was  not  distinctly  shewn  to  have  been  used  for  the  warp  in  the 
weaving  of  satin.  Soft  silk,  in  truth,  is,  any  description  of  silk  slightly  twisted. 
That  was  an  admitted  fact  in  the  case.  The  learned  judge  should  have  left  it  to  the 
jury  to  say  whether  or  not  the  defendants'  button  cloth  was  made  of  organzine,  or 
of  soft  silk,  and  was  a  satin  fabric  intended  to  resemble  the  cloth  made  under  the 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiff',  was  as  follows  : — 
"  That  soft  silk  suitable  for  making  satins,  and  organzine  silk  suitable  for  making 

satins,  and  any  silk  counterfeiting,  imitating,  and  resembling  such  soft  and  organzine 

silk,  are  within  the  licence  and  letters-patent,  or  one  of  them." 
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plaintiff's  patent.  [Parke,  B.  The  question  is,  whether  the  patentee  does  not,  by 
his  specification,  limit  his  claim  to  organzine  or  such  soft  silk  as  was  then  in  use  for  the 
warp  in  the  weaving  of  satin.]  Reading  the  specification  either  with  or  without  the 
evidence,  the  construction  put  upon  it  by  the  learned  judge  was  clearly  too  limited. 

Sir  T.  Wilde,  Serjt.  (with  whom  were  Eotch  and  H.  Hill),  contra.  As  a  general 
rule,  no  doubt,  the  construction  of  the  specification  is  for  the  court.  But  recourse 
may  be  had  to  evidence  as  to  the  state  of  a  particular  trade  or  manufacture  at  the 
date  of  the  patent,  in  order  to  fix  the  sense  in  which  certain  words  are  used  in  the 
specification.  Here,  all  the  evidence  shewed,  beyond  a  shadow  of  doubt,  that,  at  the 
date  of  this  patent  and  specification,  satin  had  never  been  made  [459]  of  any  other 
than  organzine,  for  the  warp  ;  and  that  organzine  and  soft  silk  were,  for  this  purpose, 
synonymous  terms.  The  jury  were  expressly  told  that  they  were  not  to  take  the 
word  "  organzine  "  in  its  strictly  technical  sense  :  and  the  answer  given  by  the  learned 
judge  to  the  question  put  to  him  by  the  foreman  of  the  jury,  must  be  taken  in  con- 
junct ion  with  the  rest  of  his  summing  up,  and  not  as  giving  the  sole  effect  and  necessary 
construction  of  the  specification. 

M.  Smith,  in  reply.  The  word  "soft"  is  clearly  introduced  into  the  specification 
for  the  purpose  of  denoting  something  other  than  and  besides  organzine.  [Patteson  J. 
It  is  difficult  to  see  what  else  besides  organzine  can  have  been  intended  by  the  word 
"soft,"  the  evidence  shewing,  that,  at  the  date  of  the  patent  and  specification,  no 
other  description  of  silk  than  that  called  organzine,  was  used  for  the  warp  in  weaving 
satin.]  The  direction  particularly  excepted  to  was  eminently  calculated  to  mislead 
the  minds  of  the  jury  from  the  true  question  they  had  to  determine,  and  this  is  ground 
for  the  allowance  of  the  exception  :  per  Lord  Brougham,  in  The  Househill  Company  v. 
Neilson  (1  Webster's  P.  C.  712). 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  the  judgment  of  the  court. 

The  question  in  this  case  arises  upon  an  exception  to  the  direction  of  my  brother 
Coltman,  in  an  action  tried  before  him  on  a  covenant  by  the  defendants  to  pay  to  the 
plaintiff,  the  patentee,  a  stipulated  allowance  for  all  buttons  made  by  the  defendants 
according  to  the  plaintiff's  patent,  pursuant  to  a  licence.  The  issue  was,  whether 
certain  buttons  made  by  the  defendants,  called  [460]  Italian  twist  dress  buttons,  were 
made  under  the  licence  to  use  the  plaintiffs  patent. 

The  material  parts  of  the  specification  are  as  follows: — "The  third  part  of  my 
invention,  being  the  application  of  such  fabrics  only  wherein  the  ground  or  face  of  the 
ground  thereof  is  produced  by  a  warp  of  soft  or  organzine  silk,  such  as  is  used  in 
weaving  satin,  and  the  classes  of  fabrics  produced  therefrom."  And  again, —  "  Thirdly, 
I  claim  the  application  of  such  figured  woven  fabrics  to  the  covering  of  buttons  with 
flexible  shanks,  made  by  pressure  in  dies,  as  have  the  ground  or  face  of  the  ground 
woven  with  soft  or  organzine  silk  for  the  warp,  when  such  fabrics  have  ornamental 
designs  or  figures  for  the  centres  of  buttons." 

I  )n  the  trial,  much  evidence  was  given  on  both  sides  ;  the  witnesses  for  the  plaintiff 
stating  that  the  buttons  of  the  defendants  were  made  with  organzine  silk  ;  those  for 
the  defendants,  that  they  were  not;  but  the  latter  deposed  that  the  buttons  were 
made  of  a  material  called  twist,  which  might  be  termed  soft  silk  ;  organzine  being  a 
species  of  silk  thread  in  which  then'  is  a  spire  or  twist  of  each  of  the  threads  singly, 
before  they  are  twisted  together;  and  twist  being  a  description  of  silk  in  which  two 
or  more  threads  are  twisted  together,  each  thread  not  having  been  previously  twisted. 

The  learned  judge  summed  up  the  evidence  to  the  jury  on  hot  1)  sides,  leaving  to 
I  hem  llie  question  whether  the  but  tuns  made  by  the  defendants  were  made  of  soft  or 
organzine  silk  within  the  meaning  of  thai  pari  of  the  specification. 

At  the  close  of  tlii-  summing  up,  the  foreman  Of  the  jury  said  it   would  much  assist. 

the  jury,  if  the  learned  judge  would  tell  them  how  they  were  to  interpret  the  word 
"or"  in  the  specification  whether  it  was  disjunctive,  or  whether  "organzine "  was 
the  construction  of  the  word  "sofl  " ;  and  thereupon  the  learned  judge  [461]  gave  it 

as  his  opinion  that,  unless  the  silk  was  organzine,  it  was  not  within  the  patent.  The 
counsel  for  the  plaint  ill'  excepted  to  thai  opinion,  and  insisted  that  "soft  silk,"  although 
not  "organzine,"  was  within  the  patent  and  licence, 

We  are  all   of  opinion  that  the  exception  was  well  fi led,  and  thai   the  direction 

of  the  learned  judge  was  not  correct. 

The  word  "or,"  in  its  ordinary  and  proper  sen  8,  is  a  disjunctive  particle;  and 
C.  P.  xin.— 33 
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the  meaning  of  the  term  "  soft  or  organzine,"  is,  properly,  either  one  or  the  other ; 
and  so  it  ought  to  be  construed,  unless  there  be  something  in  the  context  to  give  it 
a  different  meaning,  or  unless  the  facts  properly  in  evidence,  and  with  reference  to 
which  the  patent  must  be  construed,  should  shew  that  a  different  interpretation  ought 
to  be  made. 

There  was  nothing  in  the  context  to  lead  to  a  different  construction  of  the  words  ; 
but  the  facts  might  be  such,  that,  applying  the  specification  of  the  patent  to  them, 
the  word  "or"  ought  to  be  construed,  not  in  its  proper  sense,  but  as  giving  another 
description  of  the  same  thing,  and  the  words  read  as  if  they  had  been  "  soft,  otherwise 
called  organzine,  silk : "  and,  if  the  fact  was,  that,  at  the  date  of  the  specification, 
organzine  was  the  only  species  of  soft  silk  in  known  use  in  weaving  satin,  that  would 
be  a  sufficient  ground  for  construing  the  specification,  which  applies  to  such  soft  or 
organzine  silk  as  was  then  used,  to  mean  to  apply  to  "  soft,  alias  organzine  silk,"  and 
include  organzine  only.  But,  if  there  was  soft  silk,  as  well  as  organzine,  used  for  the 
purpose  at  the  time  of  the  specification,  then  the  words  must  be  construed  in  their 
proper  sense,  and  both  species  would  be  within  the  patent. 

The  interpretation,  therefore,  which  the  learned  judge  put  upon  the  specification 
was  not  correct,  unless  the  facts  were  such  as  to  lead  to  it ;  and  those  facts  were  [462] 
for  the  determination  of  the  jury.  The  learned  judge  should  not  have  told  the  jury, 
absolutely,  that  soft  and  organzine  silk  were  the  same :  he  should  have  stated  that 
the  words  were  capable  of  being  so  construed,  if  the  jury  were  satisfied,  that,  at  the 
date  of  the  specification,  only  one  description  of  soft  silk, — and  that,  organzine,  — was 
used  in  satin  weaving ;  but,  otherwise,  that  the  proper  and  ordinary  sense  of  the 
words  was  to  be  adopted,  and  the  patent  held  to  apply  to  every  species  of  soft  silk, 
as  well  as  to  organzine  silk.  It  was  argued  that  the  learned  judge's  observations 
must  be  understood  in  connexion  with  the  facts  proved  at  the  trial,  and  that  it  proved 
the  fact  that  organzine  was  the  only  known  species  of  soft  silk  used  in  weaving  satin 
at  the  date  of  the  specification.  But  the  answer  is,  that  it  is  the  bill  of  exceptions 
only  that  states  the  evidence  :  none  of  the  other  facts  proved  at  the  trial  are  found 
by  the  jury  ;  and  none  of  them  can  be  assumed  to  be  true :  and,  as  the  construction 
of  the  specification  depended  on  the  facts,  the  question  as  to  the  truth  of  those  facts 
should  have  been  left  to  the  jury. 

There  must  therefore  be  a  venire  de  novo. 

Venire  de  novo  (a). 

End  of  Michaelmas  Vacation. 


[463]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  and 
upon  Writs  of  Error  from  that  Court  to  the  Exchequer  Chamber,  in 
Hilary  Term,  in  the  Ninth  Year  of  the  Beign  of  Victoria. 

The  judges  who  usually  sat  in  banco  in  this  term,  were,  Tindal,  C.  J.,  Coltman,  J., 
Erie,  J.,  Cresswell,  J. 

Lewis  r.  Lord  Kensington.    Jan.  12,  1846. 

[S.  C.  3  D.  &  L.  637 ;  15  L.  J.  C.  P.  100.] 

In  the  attestation  of  the  execution  of  a  warrant  of  attorney  or  cognovit,  under  the 
1  &  2  Vict.  c.  110,  s.  9,  it  is  not  necessary  that  the  precise  words  of  the  statute 
should  be  followed :  it  is  enough  if  it  appears  by  necessary  inference,  that  the 
witness  attended  as  the  attorney  for  the  party,  at  his  request,  and  that  he  subscribed 
his  name  as  such  attorney. — An  attestation  in  the  following  form — "  Signed,  sealed, 
and  delivered  in  the  presence  of  E.  F.,  attorney  for  the  said  C.  D.,  and  expressly 
named  by  him,  and  attending  at  his  request.     And  I  hereby  subscribe  m3Tself  to  be 

(a)  Upon  the  second  trial,  at  the  sittings  at  Westminster  after  Trinity  term,  1846, 
the  jury  returned  a  verdict  for  the  plaintiff;  which  verdict  the  defendants  did  not 
seek  to  disturb. 
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the  attorney  for  him,  having  read  over  and  explained  to  him  the  nature  and  effect 
of  the  above  warrant  of  attorney,  before  the  same  was  executed  by  him  ;  and  I 
hereby  subscribe  my  name  as  a  witness  to  the  due  execution  thereof."  The  signature 
was  of  the  proper  handwriting  of  E.  F.,  the  attorney.  — Held,  a  sufficient  compliance 
with  the  statute. 

Talfourd,  Serjt.,  in  Trinity  term  last,  moved  for  a  rule  nisi  to  set  aside  a  warrant 
of  attorney  given  by  the  defendant,  and  the  judgment  signed  thereon,  [464]  upon  the 
ground  that  it  was  not  properly  attested  pursuant  to  the  1  &  2  Vict.  c.  110,  s.  9.  The 
attestation  was  as  follows  : — "  Signed,  sealed,  and  delivered  in  the  presence  of  Henry 
Whittaker,  10,  Lincoln's  Inn,  attorney  for  the  said  William  Lord  Kensington,  and 
expressly  named  by  him  and  attending  at  his  request.  And  I  hereby  subscribe  myself 
to  be  the  attorney  for  him,  having  read  over  and  explained  to  him  the  nature  and 
effect  of  the  above  warrant  of  attorney,  before  the  same  was  executed  by  him.  And 
I  hereby  subscribe  my  name  as  a  witness  to  the  due  execution  thereof." 

The  attestation  clause  was  a  printed  form,  with  a  blank  for  the  name  of  the 
attorney.  There  was  no  affidavit  that  the  name  "Henry  Whittaker,"  at  the  end  of 
the  first  sentence  of  it,  was  not  the  handwriting  of  that  gentleman.  [Cresswell,  J. 
The  statute  requires  that  there  shall  be  present  an  attorney  on  behalf  of  the  defen- 
dant, and  that  he  shall  be  expressly  named  by  him,  and  shall  attend  at  his  request  to 
inform  him  of  the  nature  and  effect  of  the  instrument.  It  is  not  denied  that  all  this 
has  been  done.  The  act  further  requires  the  attorney  to  subscribe  his  name  as  a 
witness  to  the  execution  of  the  instrument.  Here,  he  has  done  so.  And  he  is  to 
declare  himself  to  be  attorney  for  the  defendant,  and  state  that  he  subscribes  as  such 
attorney.  Has  he  not  done  all  that?  Maule,  J.  The  attesting  witness  has  done  all 
that  the  statute  requires,  and  something  more.  This  objection  therefore  fails.]  The 
attestation  clause  is  not  subscribed  at  all.  The  witness  does  not  pledge  himself  to  a 
subscription  as  attorney  for  the  party.  He  merely  subscribes  himself  to  be  the 
attorney.  In  Pooh  v.  Hobbs  (8  Dowl.  P.  C.  113),  an  attestation  to  a  cognovit  in  this 
form — "  Witness,  G.  E.,  defendant's  attorney,  named  by  him,  and  attending  at  his 
request  " — was  held  not  sufficient,  [465]  the  statute  requiring  that  the  attorney  should 
proceed  to  declare  that  he  subscribes  as  such  attorney.  So,  in  Everard  v.  Poppleton 
(5  Q.  B.  181),  a  warrant  of  attorney  to  confess  judgment  was  attested  by  an  attorney 
as  follows  :  "  Signed  by  the  above-named  G.  C.  P.,  in  the  presence  of  us,  of  whom  the 
said  J.  H.  S.  is  the  attorney  expressly  named  by  him,  and  acting  at  his  request,  and 
by  whom  the  above-written  warrant  of  attorney  was  read  over,  and  the  nature  and 
effect  thereof  explained,  to  the  said  G.  C.  P.,  before  the  execution  thereof  by  him : " 
Signed,  "J.  H.  S.,  attorney:"  and  this  was  held  an  insufficient  attestation,  for  want 
of  a  statement  that  J.  H.  S.  subscribed  as  attorney  for  G.  C.  P.  Lord  Denman  there 
says  :  "  I  think  the  reasons  which  led  to  demanding  an  exact  compliance  with  the 
statute,  are  both  cogent  and  sensible.  This  case,  however,  does  not  raise  the  point : 
for,  'acting'  is  really  the  same  thing  as 'attending.'  The  attorney  attending  may 
stop  short  in  his  agency,  before  the  attestation  ;  so  may  the  attorney  who  is  acting. 
I  should  like  to  see  the  words  of  the  statute  always  literally  followed  ;  nothing  is 
more  unfortunate  than  a  disturbance  of  the  plain  language  of  the  legislature  by  the 
attempt  to  use  equivalent  terms.  I  think  the  view  taken  in  Pooh  \.  Hobbs  was 
perfectly  sound  ;  and  I  regret  that  it  should  be  supposed  that  there  has  been  any  dis- 
position to  recede  from  the  language  there  used."      Here  the  words  are  not  followed. 

A  rule  nisi  having  been  granted, 

Sir  T.  Wilde,  and  ( 'haiinell,  Serjts.,  in  Miehaelmas  term,  shewed  cause.  The 
ninth  section  of  the  I  &  2  Vict.  c.  110,  enacts  that  "  no  warrant  of  attorney  to  confess 
judgment  in  any  personal  action,  or  cognovit  [466]  actionem,  given  by  any  pel  on, 
shall  be  of  any  force  unless  there  shall  be  present  some  attorney  of  one  ol  the  superior 
eourts  on  behalf  of  such  person,  expressly  named  by  him,  and  attending  at  his  request, 
to  inform  him  of  the  nature  and  effect  of  such  warrant  or  cognovit,  before  the  Bame  is 

executed  ;  which  attorney  -hall  subscribe  his  name  as  a  witness  to  the  d xecution 

thereof,  and  thereby  declare  himself  to  he  attorney  tor  the  person  executing  the  same, 
and  state  that  he  subscribes  as  such  attorney."    All  that  the  statute  requires  is,  an 

attestation  by  an  attorney  attending  on   the  part   of   the   defendant,  of    the   d IXOCU 

tion  by  him  of  the  warrant    or   cognovit.      The  Seventeenth   secti t    the  statute   ol 

frauds,  29  Car.  "J,  c.  .'!,  upon  a  contract  lor  the  sale  of  good-,  required  a  me andum 
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in  writing  of  the  bargain.     Not  only  must  this  memorandum  contain  all  the  terms  of 
the  contract  between  the  parties,  but  it  must  be  signed  by  the  parties  to  be  charged 
thereby,   or  by   their  agents  thereunto  lawfully  authorised.     That  would  imply   a 
signature  adopting  all  the  material  terms  of  the  contract,  including  price.     And  it  has 
been  held  that  a  bill  of  parcels,  in  which  the  name  of  the  vendor  is  printed,  and  that 
of  the  vendee  written  by  the  vendor,  at  the  top  of  the  paper,  is  sufficient  to  charge 
the  vendor:  Sawnderson  v.  Jackson  (2  B.  &  P.  238,  3  Esp.  N.  P.  C.  180),  Schneider  v. 
Nbrris  (2  M.  *  Sel.  286).     Before  the  recent  statute,   7  W.  -i  &   1  Vict.  c.  20,  a  will 
was  not  infrequently  signed  by  the  testator  otherwise  than  at  the  end  :  the  express 
provision  in  that  statute  that  all  wills  shall  be  "  signed  at  the  foot  or  end  thereof,"  is 
a  sort  of  recognition  of  the  validity  antecedently  of  a  signature  at  any  other  part  of 
the  document.     In  the  present  case,  the  object  the  act  had  in  view,  viz.  the  protection 
of  the  party  from  fraud,  is  amply  attained  by  the  form  of  attestation  adopted.     One 
who   signs   him-[467]-self    "A.    B.,    attorney    for    C.    D.,"   does    most    clearly    and 
emphatically  declare  that  he  is  the  attorney  of  C.  I).     There  are,  undoubtedly,  cases 
which  shew  that  the  courts  have  endeavoured  to  enforce  a  strict  and  literal  compliance 
with  the  statute.     Thus,  in  Poole  v.  Hobhs,  Coleridge,  J.,  says:  "The  attorney  is  not 
only  to  subscribe  himself  as  the  attorney,  but  is  to  declare  that  he  so  subscribes  him- 
self."    And  afterwards,  in  delivering  judgment,  he  says  :  "  Taken  literally,  it  would  not 
be  very  easy  to  comply  with  the  enactment,  but  the  intended  meaning  seems  clear,  that, 
in  the  course,  or  as  part,  of  the  attestation,  the  witness  is  to  declare  that  he  is  the 
party's  attorney,  and  also  state  that  he  subscribes  as  such  attorney."     There  is  often 
infinitely  more  difficulty  and  danger  in  requiring  a  literal  compliance  with  a  statute, 
than  a  substantial  one.     In  Potter  v.  Nicholson  (8  M.  &  W.  294),  Lord  Abinger  says: 
"  The  introduction  of  the  word  '  thereby  '  into  the  statute  is  very  important.     It  shews 
an  intention  to  carry  the  rule  further,  by  requiring  that  the  declaration  by  the  attorney 
of  his  being  the  attorney  of  the  person  executing  the  cognovit,  and  the  statement 
that  he  '  subscribes  as  such  attorney,'  shall  actually  be  part  of  the  attestation  itself. 
The  word  '  thereby '  seems  to  have  been  used  ex  industria  to  procure  that  form  of 
attestation."     And  in   Elkington   v.  Holland  (9   M.  &  W.   659),   Alderson  B.,  says: 
"  Every  attorney  who  witnesses  an  instrument  of  this  nature  should  declare  in  the 
attestation,  not  only  that  he  is  the  attorney  attending  on  behalf  of  the  party  executing 
the  instrument,  but  that  he  subscribes  his  name  thereto  as  such  attorney."     Neither 
these  cases  nor  that  of  Everard  v.  Poppleton,  present  the  question  that  arises  here,  viz. 
whether  in  point  of  reasonable  construction  enough  is  not  done  to  satisfy  the  statute. 
In  Knight  v.  Hasty  (12  Law  J.,  N.  S.,  Cx>.  B.  293),  an  attestation  [468]  to  a  warrant  of 
attorney,  containing  the  words  "  in  the  presence  of  me,  J.  N.,  the  attorney  of  the  said 
W.  H.,"  was  held  sufficiently  to  declare  that  J.  N.  was  the  attorney  for  W.  H.,  to 
satisfy  the  statute.     And  Coleridge,  J.,  observed:  "It  is  said  in  Potter  v.  Nicholson, 
that  I  said  in  Poole  v.  Hobbs,  that  there  must  be  a  literal  compliance  with  the  statute. 
I  cannot  say  whether  I  did  or  not :  perhaps  I  said  that  the  attestation  should  follow  the 
winds  of  the  statute  as  nearly  as  it  could  ;  but  the  principle  of  what  I  said  is,  that 
there  should  be  no  necessity  to  have  recourse  to  parol  evidence :  if  I  said  that  the 
statute  was  to  be  literally  complied  with,  I  said  more  than  I  intended  :  and  my  brother 
Parke  finds  fault  with  my  decision  in  the  subsequent  case  of  Elkington  v.  Holland, 
There  is  hardly  any  case  in  which  a  statute  is  to  be  literally  complied  with.     The 
question  is,  whether  the  attorney  has  not  made  the  declaration  required  by  the  statute  : 
are  not  the  words,  '  In  the  presence  of  me,  J.  Nutt,  the  attorney  of  the  said  W.  Hasty/ 
a  declaration  that  he  is  the  attorney  of  W.  Hasty]     If  it  had  been  'who  am  the 
attorney,'  it  would  have  been  sufficient ;  and  these  words  have  exactly  the  same  mean- 
ing."    Here,  taking  the  whole  attestation  clause  together,  it  does  clearly  comply  with 
the  statute.     The  statement  that  Whittaker  subscribes  himself  to  be  the  attorney  for 
the  party,  is  as  plain  a  declaration  that  he  is  such  attorney,  as  any  reasonable  person 
can  require.     The  signature  was  attached  after  all  the  rest  of  the  attestation  was 
printed.     If  any  part  of  the  attestation,  therefore,  was  false,  the  mode  of  introducing 
the  signature  would  not  protect  the  party  from  the  consequences. 

Talfourd,  Serjt.  (with  whom  was  Peacock),  in  support  of  the  rule.  The  object  of 
the  statute  was,  as  is  observed  by  Coleridge,  J.,  in  Pooh  v.  Hobbs,  "  to  prevent  [469] 
the  necessity  of  any  recourse  to  parol  evidence  to  ascertain  whether  the  witness  is  the 
attorney  of  the  party  or  not."  And,  in  order  to  attain  that  object,  the  attorney  must 
expressly  declare  that  he  subscribes  as  such  attorney  ;  and  he  must  so  subscribe  as  to 
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shew  that  he  unequivocally  adopts  the  whole  attestation.     Here  there  is  no  declara- 
tion by  Whittaker  of  any  fact  subsequent  in  point  of  position  to  his  signature ;  it  is 
only  by  parol  evidence  that  he  can  be  at  all  identified  with  it.      There  might  be 
enough  to  satisfy  a  jury  that  he  intended  to  pledge  himself  to  the  whole.     But  that 
is  not  enough.      Assuming  that  Whittaker's  name  appeared  at  the  bottom  of  the 
attestation  clause,   there  is  nothing  to    indicate    a    subscription    by  him    as    Lord 
Kensington's  attorney.     Potter  y.  Nicholson  is  a  distinct  authority  to  shew  that  to  be 
essential.     There  is  no  difficulty  in  following  the  very  words  of  the  statute.     [Erie,  J. 
The  parties  seem  to  have  most  studiously  sought  to  disarm  objection.     Tindal,  C.  J. 
In  Potter  v.  Nicholson,  the  attestation  did  not  even  state  the  witness  to  be  the  attorney 
for  the  defendant]      That   blot    is    not   touched    by   the   judgment   of   the   court. 
[Tindal,  C.  J.     Here,  the  question  is,  whether  this  attestation  clause  does  not,  by 
necessary  construction,   state  that  Whittaker  subscribes   "  as  such  attorney."]      In 
Hiibert  v.  Barton  (10  M.  &  W.  678),  the  attestation  was  as  follows  : — "  Witnessed  by 
me,  W.  R.,  as  the  attorney  of  the  said  A.  B.,  attending  at  the  execution  hereof  at  his 
request,  and  expressly  named  by  him  : "  and  it  was  held  insufficient ;  for,  that  the 
attestation  ought  to  contain  words  which  shew,  with  certainty,  that  the  subscribing 
witness  is  the  attorney  of  the  party  executing  the  instrument,  and  that  he  attests  or 
subscribes  the  execution  as  such  attorney.     Lord  Abinger  there  says  :  "  I  do  not  say 
that  this  attestation  would  [470]  not  be  prima  facie  evidence  of  Pemberton's  being 
the  attorney  of  the  defendant,  or  possibly  even  sufficient  to  warrant  a  verdict  against 
him  in  an  action  for  negligence.     But  in  this  section  the  legislature  requires  some- 
thing more,  and  provides,  not  only  that  the  party  executing  a  cognovit  or  warrant  of 
attorney  shall  have  an  attorney  employed  by  himself  present  attending  the  execution 
of  the  instrument,  in  order  to  acquaint  him  with  the  nature  and  consequences  of  the 
act  he  is  about  to  do ;  but,  further,  that  the  attorney  so  attending  shall  subscribe  his 
name  to  the  document  as  a  witness  to  the  due  execution  thereof,  and  thereby,  that 
is  to  say,  by  such  attestation  or  subscription  of  his  name,  declare  himself  to  be  such 
attorney,  and  that  he  subscribes  the  paper  as  such  :  in  a  word,  he  must  not  only  be 
the  attorney  employed  at  the  time,  and  declare  himself  such  by  his  attendance,  but 
he  must  subscribe  his  name  as  such.     The  legislature  requires  two  things  to  be  done, 
one  of  which  might  perhaps  have  been  dispensed  with  ;  but,  as  they  require  two,  we 
arc  not  at  liberty  to  say  that,  in  prescribing  either,  they  use  redundant  words,  and 
that  a  compliance  with  the  other  only  is  sufficient.     I  think,  therefore,  that  the  safest 
rule  for  us  to  follow  will  be,  to  construe  the  act  literally,  and  say,  that,  although  we 
may  not  see  the  use  of  this  double  provision,  still,  as  the  legislature  requires  it,  we 
must  enforce  it."      And  Parke,  B.,  adds :    "  Although   I   have  hitherto  entertained 
considerable  doubt  on  this  question,  and  have  some  little  still,  I  think,  upon  the  whole, 
the  better  course  will  lie  to  follow  the  words  of  the  act  of  parliament,  according  to 
their  common  and  ordinary  construction.     It  is  enough,  therefore,  for  me  to  say  at 
present  that,  as  I  cannot  by  necessary  inference  collect  from  the  words  used  in  this 
attestation,  namely,  that  the  attesting  witness  signed  it  'as  attorney '  for  the  party 
[471]  executing  the  cognovit,  that  he  was  the  attorney  acting  for  that  party  through- 
out the  transaction,  I  think  I  am  bound  to  hold  this  attestation  insufficient."     It  is 
clear  that  equivalent   language  will   not  do.     The  two  facts  required   by  the  statute 
must  appear  by  express  statement,  or,  at  all  events,  by  necessary  inference. 
Cur.  adv.  vult. 

Jan.  14. — Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 
The  question  in  this  ease  is,  whether  a  warrant  of  attorney  executed  by  Lord 
Kensington  was  properly  attested,  within  the  meaning  of  the  statute  1  &  -  Vict,  c  1 1<>, 
s.  9.  By  that  act  it  is  provided  that  no  warrant  of  attorney  or  cognovit  shall  be  of  any 
force,  "unless  there  shall  be  present  some  attorney  of  one  of  the  superior  courts  on 
behalf  of  such  person,  expressly  named  by  him,  and  attending  at  his  request  to  inform 
him  of  the  nature  and  effect  of  such  warrant   or  cognovit  before  the  same  is  executed  ; 

which  attorney  shall  subscribe  his  name  as  a  witness  to  the  d -edition  thereof,  and 

thereby  declare   himself   to   be  attorney  for   the   person  executing  the  same,  and  state 
that  he  subscribes  as  such  attorney." 

The  act,  therefore,  requires  the  attorney  so  named  to  be  present  and  acting  on 
behalf  of  the  defendant,  both  before  and  at  the  time  of  the  execution  of  the  warrant 
of  attorney  and  also  afterwards,  when  he  gives  authenticity  to  the  execution  by  signing 
his  name  as  a  witness ;  and,  in  order  to  secure  this,  the  act  directs  that  he  shall,  in 
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the  attestation,  declare  that  he  is  the  attorney  of  the  defendant,  and  state  that  he 
subscribes  as  such  attorney. 

In  the  present  case  the  attestation  was  as  follows  : — "  Signed,  sealed,  and  delivered 
in  the  presence  of  H.  [472]  Wbittaker,  10,  Lincoln's  Inn,  attorney  for  the  said  Lord 
Kensington,  expressly  named  by  him,  and  attending  at  his  request ;  and  I  hereby 
subscribe  myself  to  be  the  attorney  for  him,  having  read  over  and  explained  to  him 
the  nature  and  effect  of  the  above  warrant  of  attorney,  before  the  same  was  executed 
by  him  ;  and  I  hereby  subscribe  my  name  as  a  witness  to  the  due  execution  thereof." 

To  this  attestation  two  objections  were  taken.  It  was  contended,  first,  that  there 
was  no  proper  subscription  of  his  name  by  the  attesting  witness,  the  name  appealing 
in  the  middle  of  the  attestation,  and  not  at  the  end  of  it,  and  that  it  is  uncertain 
whether  the  words  subsequent  to  the  name  "  H.  Wbittaker"  are  to  be  considered  as 
the  words  of  Wbittaker  or  not.  But  it  must  in  all  cases  be  a  matter  of  extrinsic 
proof,  whether  the  name  of  the  attesting  witness  is  in  his  handwriting ;  and,  in  the 
present  case,  it  appears  that  the  name  "  H.  Wbittaker  "  was  in  the  proper  handwriting 
of  the  witness  :  and  it  seems  to  us  that  the  precise  place  where  the  name  is  written,  is 
not  material,  so  long  as  it  appears  upon  the  face  of  the  attestation,  that  the  attestation 
contains  an  assertion  that  all  has  been  done  by  the  witness  which  the  act  requires  ; 
for,  the  act  does  not  require  the  witness  to  subscribe  his  name  at  the  foot  of  the 
attestation,  but  only  that  he  shall  subscribe  his  name  as  a  witness  to  the  due  execution 
thereof  ;  and  therefore  the  name  seems  to  us  not  inaptly  to  be  placed  immediately 
after  the  words  "signed,  sealed,  and  delivered  :"  and,  as  there  is  no  other  subscribing 
witness  than  Whittaker,  it  is  clear  that  the  concluding  words,  "  I  hereby  subscribe  my 
name  as  a  witness  to  the  due  execution  thereof,"  must  be  taken  to  be  the  words  of 
the  witness,  who  is  the  only  person  speaking ;  and,  consequently,  in  conformity  to  the 
ordinary  rules  of  grammatical  construction,  the  preceding  words,  "  I  [473]  hereby 
subscribe  myself  to  be  the  attorney,"  &c.,  must  also  be  taken  to  be  his  words.  This 
objection,  therefore,  we  think,  ought  not  to  prevail. 

The  second  and  principal  objection  was,  that  the  attestation  did  not  comply 
literally  with  the  act  of  parliament  ;  as  it  was  said  that  it  neither  contained  a  declara- 
tion by  the  witness  that  he  was  the  attorney,  nor  a  statement  that  he  had  subscribed 
it  as  such  attorney.  In  support  of  this  objection  various  cases  were  cited,  all  of  which, 
however,  may,  we  think,  be  distinguished  from  the  present.  The  first  was  Poole  v. 
Hobbs  (8  Dowl.  P.  C.  113).  In  that  case,  the  attestation  was  as  follows: — "Witness, 
George  Edwards,  defendant's  attorney,  named  by  him,  and  attending  at  his  request." 
The  attestation  in  that  case  contained  no  express  statement  that  the  witness  sub- 
scribed as  the  attorney  for  the  defendant,  nor  any  thing  that  could  be  considered 
as  equivalent.  The  next  case  cited  was  Potter  v.  Xicholson  (8  M.  &  W.  291).  The 
attestation  was  as  follows : — "Joseph  Bamford,  one  of  the  attorneys  of  Her  Majesty's 
court  of  Exchequer  of  Pleas  at  Westminster,  attending  for  the  said  William  Nicholson, 
at  his  request,  to,  and  did,  inform  him  of  the  nature  and  effect  of  the  above  cognovit 
before  the  execution  thereof  by  him."  This  attestation  was  also  defective,  as  it  did 
not  state  that  he  subscribed  as  such  attorney.  The  next  case  cited  was  Elkmgton 
v.  Holland  (9  M.  &  W.  659,  1  Dowl.  N.  8.  643).  The  attestation  in  that  case  was  as 
follows  : — "  Signed,  sealed,  and  delivered  by  the  said  Joseph  Ankers  in  my  presence  ; 
and  I  subscribe  myself  as  attorney  for  the  said  Joseph  Ankers,  expressly  named  by 
him  to  attest  the  execution  of  these  presents."  This  attestation  was  held  insufficient, 
by  Alderson,  B.,  because  it  did  not  contain  any  express  statement  that  Ankers  was 
the  attorney  ;  the  statement  that  he  subscribed  as  the  [474]  attorney  not  amounting 
to  a  declaration  that  he  was  the  attorney.  The  next  case  cited  was  Ererard  v.  PappU  - 
fon  (5  Q.  B.  181).  The  attestation  there  was — "Signed,  sealed,  and  delivered  by  the 
above-named  George  Charles  Poppleton  in  the  presence  of  us,  of  whom  the  said  John 
Hope  Shaw  is  the  attorney  expressly  named  by  him,  and  acting  at  his  request,  and 
by  whom  the  above-written  warrant  of  attorney  was  read  over,  and  the  nature  and 
effect  thereof  explained  to  the  said  George  Charles  Poppleton  before  the  execution 
thereof  by  him.  John  Hope  Shaw,  attorney,  Leeds.  John  Richardson."  This 
attestation  was  also  held  defective,  as  not  containing  any  statement  that  the  witness 
subscribed  as  such  attorney.  The  last  case,  and  the  one  most  relied  upon,  was, 
Hibbert  v.  Barton  (10  M.  &  W.  678,  2  Dowl.  N.  S.  434).  The  attestation  in  that  case 
was  as  follows: — "Witnessed  by  me,  W.  Pemberton,  as  the  attorney  of  the  said 
William  Barton,  attending  at  the  execution  hereof  at  his  request,  and  expressly  named 
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by  him.  William  Pemberton,  Prescot,  Lancashire."  The  objection  urged  (and  which 
the  court  appears  to  have  acceded  to,)  was,  that  the  attestation  did  not  contain  an 
express  allegation  that  the  witness  was  the  attorney  employed  in  the  transaction,  but 
only  a  statement  that  he  witnessed  it  as  the  attorney. 

The  present  case,  however,  is,  we  think,  distinguishable  from  all  these  cases ;  for, 
the  attestation  contains,  first,  the  words  "signed,  sealed,  and  delivered  in  the  presence 
of  H.  Whittaker,  attorney  for  the  said  Lord  Kensington,  expressly  named  by  him, 
and  attending  at  his  request :"  and  this  appears  to  us  a  sufficient  allegation  of  his 
being  the  attorney  employed  in  the  business  by  Lord  Kensington  ;  and  for  this  the 
case  of  Knight  v.  Hasty  (12  Law  Journ.,  N.  S.  (Q.  B.  Bail  Court,  9th  May,  1843) 
293)  is  an  express  authority.  And  we  think  that  [475]  the  words  immediately 
following  the  signature,  "  I  hereby  subscribe  myself  to  be  the  attorney  for  him,"  are 
equivalent  to  an  allegation  that  he  subscribes  as  such  attorney. 

We  think,  therefore,  that,  in  this  case,  there  has  been  a  substantial  compliance 
with  the  requisitions  of  the  statute,  and  that  the  rule  ought  to  be  discharged  ;  ami, 
as  there  is  no  justice  in  the  defendant's  complaint,  that  it  should  be  discharged  with 
costs. 

Rule  discharged  with  costs  (a). 

[476]    Burn  v.  Boulton.    Jan.  13,  1846. 

[S.  C.  15  L.  J.  C.  P.  97.     Explained,  Nash  v.  Hodqsm,  1855,  6  De  G.  M.  &  G.  481. 
Distinguished,  Walker  v.  Butler,  1856,  6  El.  &  Bl.  511.] 

Semble,  that,  where  there  are  two  clear  and  undisputed  debts,  the  case  is  not  taken 
out  of  the  statute  of  limitations  as  to  either  debt,  by  evidence  of  a  part  payment 
within  six  years,  not  specifically  appropriated  to  the  one  debt  or  to  the  other. — ■ 
To  debt  for  principle  and  interest  on  a  promissory  note  for  1301.  dated  in  1827, 
with  a  count  for  work  and  labour,  the  defendant,  in  1845,  pleaded,  respectively, 
non  fecit,  and  nunquam  indebitatus,  and,  to  the  whole,  the  statute  of  limitations. 
At  the  trial  the  note  was  duly  proved  ;  and  it  appeared,  that,  in  1834,  there 
had  been  a  settlement  of  interest  thereon,  but,  that  although  small  sums  of 
money  had  occasionally  been  handed  by  the  defendant  to  the  plaintiff,  there  had 
been  no  specific  payment  on  account  of  the  note  since  that  period. — Besides  the 
principal  and  interest  on  the  note,  the  plaintiff  claimed  to  be  entitled  to  recover 
wages  as  a  domestic  servant  from  1827  to  October,  1844.  There  was  conflicting 
evidence  as  to  the  terms  upon  which  the  plaintiff,  who  was  a  distant  relation  of  the 
defendant,  had  become  an  inmate  of  his  house,  the  defendant  insisting  that  there 
had  been  no  contract  for  wages,  and  that  the  occasional  payments  relied  on  by  the 
plaintiff,  were  mere  donations. — The  jury  returned  a  verdict  for  the  plaintiff  for 
wages,  at  the  rate  of  71.  per  annum  for  the  first  eleven  years,  and  at  51.  per 
annum  for  the  last  six  ;  and,  as  to  the  count  on  the  note,  it  was  reserved  for  the 
court  to  say  whether  or  not  there  was  any  evidence  from  which  a  jury  would  be 
warranted  in  inferring  that  the  payments  proved,  had  been  made  on  account  of  the 

debt    due  cm  the  note;    with    liberty  to  the   defendant    i ve    to  reduce    the 

verdict: — Held,  that,  inasmuch  as  the  defendant  had,  throughout,  denied  the 
existence  of  any  debt  for  wages,  the  jury  were  warranted  in  finding  the  payments 
to  have  been  part-payments  on  account  of  the  note;  and,  consequently,  that  the 
plaintiff  was  entitled  to  retain  his  verdict  in  respect  of  so  much  of  the  issues  as 
related  to  the  first  count,  and  for  wages  for  the  last  six  years  in  respect  of  those 
parts  of  the  issues  which  related  to  the  second  count. 

Debt.  The  first  count  was  upon  a  promissory  note,  dated  the  15th  of  August, 
1827,  made  by  the  defendant  in  favour  or  the  plaintiff,  for  L301.,  with  interest  al  I1. 
per  cent.,  payable  on  demand.  There  were  also  counts  for  work  and  labour,  money 
lent,  and  money  due  upon  an  account  stated. 

(a)  And  see  Cottam  v.  Partridge,  4  M.  &  <!.  271,  4  Scott,  N.  R.  819,  Pryorv.  Swaine, 
2  DowL  &  L.  37. 

The  provisions  of  the  1  &  2  Vict.  c.  110,  s.  9,  apply  to  warrants  of  attorney 
executed  abroad.     Davi*  v.  Trevanion,  2  D.  &  L.  743. 
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The  defendant  pleaded — first,  to  the  first  count,  that  he  did  not  make  the  note — 
secondly,  to  the  subsequent  counts,  nunquam  indebitatus — -thirdly,  to  the  whole 
declaration,  the  statute  of  limitations. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  in  [477]  London  after  Trinity 
term  last.  It  appeared  that  the  action  was  brought  to  recover  23-11.  12s.  8d.,  principal 
and  interest,  alleged  to  be  due  upon  the  promissory  note,  and  seventeen  years'  wages 
alleged  to  be  due  from  the  defendant  to  the  plaintiff  as  a  domestic  servant. 

The  facts  of  the  case  were  these  : — The  plaintiff,  who  had  formerly  been  a  nurse 
in  a  lunatic  asylum  at  Manchester,  and  was  distantly  related  to  the  defendant,  some 
time  in  the  year  1827  went  to  his  house  to  attend  upon  a  relation  who  lived  with  him, 
and  was  of  unsound  mind.  The  plaintiff,  having  1301.  in  a  bank  at  Manchester,  drew 
out  that  sum,  and  deposited  it  with  the  defendant,  receiving  from  him  the  promissory 
note  mentioned  in  the  declaration.  After  the  decease  of  the  person  whom  she 
originally  came  to  attend,  the  plaintiff  continued  to  reside  with  the  defendant,  and 
remained  with  him  until  October,  1844.  There  was  no  distinct  evidence  of  the 
character  in  which  the  plaintiff  so  remained  in  the  defendant's  family  :  but  it  appeared 
that  she  made  herself  generally  useful  in  the  house,  and  that  she  took  her  meals 
sometimes  with  him  and  sometimes  in  the  kitchen.  It  also  appeared  that,  in  1834, 
there  had  been  a  settlement  between  the  plaintiff  and  the  defendant  of  the  amount 
due  for  interest  on  the  note;  no  claim  being  then  made  by  the  plaintiff  in  respect  of 
wages. 

To  take  the  case  out  of  the  statute  of  limitations,  the  plaintiff  relied  upon  the 
evidence  of  Anne  Boulton,  the  defendant's  daughter,  who  stated  that  the  defendant 
was  in  the  habit  of  giving  the  plaintiff  small  sums  of  money  whenever  she  asked  for 
it,  and  that,  on  the  11th  of  October,  1844,  when  the  plaintiff  was  about  to  leave  the 
defendant's  house,  the  defendant  offered  her  two  sovereigns,  of  which  she  took  only 
one.  The  defendant  never  on  any  occasion  admitted  that  the  plaintiff  was  entitled  to 
wages,  but,  on  the  contrary,  asserted  that  she  resided  with  him  merely  as  a  friend, 
and  that  the  [478]  small  services  that  a  person  of  her  advanced  age  was  capable 
of  rendering,  were  amply  compensated  by  her  board  and  lodging. 

On  the  part  of  the  defendant  it  was  insisted,  upon  the  authority  of  Tippets  v.  Heane 
(1  C.  M.  &  R,  252,  4  Tyrwh.  772),  that  there  was  no  evidence  to  take  the  case  out  of 
the  statute,  inasmuch  as  it  was  not  shewn  that  the  payments  spoken  of,  were  made 
specifically  on  account  of  the  note. 

The  learned  judge  suggested  that  the  plaintiff  should  have  a  verdict  for  the  amount 
claimed  for  principal  and  interest  on  the  note,  subject  to  the  opinion  of  the  court  as 
to  whether  or  not  there  was  any  evidence  of  a  part-payment  in  respect  of  that  debt. 
This  suggestion  being  acceded  to  by  the  counsel  on  both  sides,  the  learned  judge 
left  it  to  the  jury  to  say  whether  or  not  there  had  been  any  service  on  the  part  of  the 
plaintiff  upon  a  contract,  or  understanding,  that  she  was  to  receive  wages,  and,  if  so, 
what,  under  the  circumstances,  would  be  a  reasonable  compensation  for  such  services 
as  she  appeared  to  have  rendered  ;  and  whether  or  not  there  had  been  any  part-payment 
on  account  of  wages,  within  six  years. 

The  jury  returned  a  verdict  for  the  plaintiff  for  3411.  12s.  8d.  being  2341.  12s.  8d. 
for  principal  and  interest  on  the  note,  771.  for  wages  for  the  first  eleven  years  of  the 
plaintiff's  residence  with  the  defendant,  at  71.  per  annum,  and  301.  for  the  last  six 
years,  at  51.  per  annum.  And  leave  was  reserved  to  the  defendant  to  move  to  reduce 
the  verdict  to  301. 

Byles,  Serjt.,  in  Michaelmas  term  last,  accordingly  obtained  a  rule  nisi  to  reduce 
the  verdict  by  the  amount  of  the  note  and  interest,  or  by  the  eleven  years'  wages, 
or  by  both  sums.  The  301.  had  already  been  paid  [479]  under  an  order  for  speedy 
execution.  He  cited  Tippets  v.  Heane,  Mills  v.  Fowkes  (5  N.  C.  455,  7  Scott,  444),  and 
Wawgh  v.  Cape  (6  M.  &  W.  824). 

Shee,  Serjt.  (with  whom  was  Lush),  now  shewed  cause.  After  the  cases  of 
Tippets  v.  Heane,  Mills  v.  Fowkes,  and  Wwugh  v.  Cope,  it  is  impossible  to  contend 
that  there  was  evidence  of  any  payment  to  take  the  case  out  of  the  statute,  in  respect 
of  services  rendered  by  the  plaintiff  beyond  six  years  from  the  commencement  of  the 
action.  But,  as  to  the  promissory  note,  the  case  is  different.  It  was  distinctly 
proved  that,  when  the  plaintiff  first  went  to  reside  with  the  defendant,  she  deposited 
with  him  1301.,  upon  his  promissory  note,  payable  on  demand,  with  interest  at  4i  per 
cent. ;   that  interest  was  paid  upon  the  note  down  to  the  year  1834 ;  that  various 
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small  sums  were  from  time  to  time  paid  by  the  defendant  to  the  plaintiff ;  and  that, 
in  October,  1844,  the  last  payment  of  11.  was  made.  These  payments  would,  in  the 
absence  of  any  specific  appropriation  by  the  parties,  appropriate  themselves  to  the 
older  debt  (c),  viz.  that  upon  the  promissory  note.  The  presumption,  therefore,  would 
be,  that  they  were  part-payments  on  account  of  the  note.  Besides,  the  defendant's 
whole  case  was  based  upon  the  assumption  that  there  was  no  debt  at  all  due  for 
wages.  It  is,  therefore,  not  competent  to  him  now  to  suggest  that  the  payments 
were  made  on  account  of  a  debt,  the  existence  of  which  he  denies,  when  there  was  a 
debt  clearly  and  unequivocally  due,  to  which  they  may  be  ascribed.  [Erie,  J.  If 
there  was  a  scintilla  of  evidence  from  which  the  jury  could  find  the  11.  given  to  the 
plaintiff  on  the  11th  of  October,  1844,  to  have  been  a  part-payment  on  ac-[480]-count 
of  the  note,  it  is,  by  the  agreement  of  the  parties,  to  be  taken  that  they  have  so 
found.]  There  clearly  was  some  evidence  to  warrant  the  jury  in  finding  the  payments 
made  to  have  been  on  account  of  the  note. 

Byles,  Serjt.  (with  whom  was  R,  Miller),  in  support  of  the  rule.  There  was  no 
evidence  to  go  to  the  jury  of  any  part-payment  specifically  made  on  account  either 
of  the  promissory  note,  or  of  that  portion  of  the  claim  for  wages  that  accrued  more 
than  six  years  before  the  commencement  of  the  action.  By  the  9  G-.  4,  c.  14,  s.  1, 
'Mn  actions  of  debt  or  upon  the  case,  grounded  upon  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only,  shall  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  any  case  out  of  the  operation 
of  the  said  enactments  or  either  of  them,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be  made  or  contained  by  or  in 
some  writing  to  be  signed  by  the  party  chargeable  thereby"  :  "provided  always  that 
nothing  herein  contained  shall  alter,  or  take  away,  or  lessen  the  effect  of  any  payment 
of  any  principal  or  interest  made  by  any  person  whatsoever."  Willis  v.  Newharn 
(3  Y.  &  J.  518)  and  other  cases  (b)  have  decided  that  a  verbal  acknowledgment  of 
payment  of  a  part  of  a  debt  within  six  years,  is  not  sufficient  (within  the  9  G.  4,  c.  14),  to 
take  the  case  out  of  the  statute  of  limitations.  [Tindal,  C.  J.  You  may  prove  the  pay- 
ment by  the  testimony  of  a  witness  who  saw  the  money  handed  over.]  To  give  a  part- 
payment  the  effect  of  taking  a  case  out  of  the  statute,  it  must  be  shewn  to  have  been 
expressly  made  in  respect  of  the  particular  debt  which  it  is  sought  to  take  out  of  the 
statute,  and  [481]  in  part  payment  of  that  debt :  Tippets  v.  Heane.  Parke,  B.,  there 
says  (1  C.  M.  &  R.  253,  4  Tyrwh.  772) :  "In  order  to  take  a  case  out  of  the  statute 
of  limitations  by  a  part  payment,  it  must  appear,  in  the  first  place,  that  the  payment 
was  made  on  account  of  a  debt.  That  was  left  in  ambiguity  in  the  present  ease. 
Secondly,  it  must  appear  that  the  payment  was  made  on  account  of  the  debt  for 
which  the  action  is  brought.  Here,  the  evidence  does  not  shew  any  particular 
account  to  which  the  payment  was  applicable.  The  jury  seem  to  have  considered  it 
as  a  payment  of  part  of  the  debt  in  question  ;  and,  perhaps,  as  there  was  no  other 
account  found  to  have  been  in  existence  between  the  parties,  they  might  be  warranted 
in  so  doing.  But  the  case  must  go  further;  for,  it  is  necessary,  in  the  third  place, 
to  shew  that  the  payment  was  made  as  part-payment  of  a  greater  debt ;  because  the 
principle  upon  which  a  part-payment  takes  a  case  out  of  the  statute,  is,  that  it  admits 
a  greater  debt  to  be  due  at  the  time  of  the  part-payment.  Unless  it  amounts  to  an 
admission  that  more  is  due,  it  cannot  operate  as  an  admission  of  any  still  existing 
debt."  The  present  case  differs  from  Tippets  v.  Heane,  in  this,  that,  in  the  latter, 
there  was  only  one  account.  [Maule,  J.  The  payment  there  was  only  an  admission 
of  a  debt  to  the  extent  of  the  sum  paid  :  there  was  no  evidence  that  the  money  was 
given  as  part-payment  of  a  debt  of  a  larger  amount.  Here,  there  was  a  debl  admitted 
once  to  exist,  viz.  for  principal  and  interest  on  a  promissory  note.  There  was  no 
plea  of  payment,  no  evidence  that  that  debt  had  ever  been  satisfied.  The  debt  on 
the  note  was  a  specific  and  agreed  debt.  A  payment  on  an  account  not  ascertained 
and  agreed,  is  no  admission  of  the  amount  of  the  debt.  But,  if  a  smaller  sum  lie 
paid  on  account  of  a  larger  ascertained  debt,  it  admits  t  hat  [482]  something  more  is 
due.]     In  Mills  v.  Fowkes  (5  N.   C.  455,  7  Scott,  444)  it  was  held,  that,   where  a 

(c)  See  Clayton's  case,  in  Devayne*  v.  Noble,  1  Merivale,  G04  ;  Biggs  v.  Dvright,  1  Mann. 
&E.  308;   I  X.  &  M.  17.  n. 

(b)  Sec  Bayley  v.  Ashtoii,  12   Ad.  &  E.  493,  4  P.  &  D.  204;  Maghee  \.  ffNeil, 
7  M.  &  W.  531. 
C.  P.  xiu.— 33* 


1034  BURN   V.  BOULTON  2  C.  B.  483. 

creditor  has  two  several  demands  against  his  debtor,  one  barred  by  the  statute  of 
limitations,  the  other  not,  a  part-payment,  to  take  the  case  out  of  the  operation  of 
the  statute,  must  be  expressly  made  on  account  of  the  older  debt — following  the 
decision  in  Tippets  v.  Heane.  In  JFaugh  v.  Cope  (6  M.  &  W.  824),  the  plaintiff,  an 
attorney,  had  done  professional  business  of  various  kinds  for  the  defendant,  in  1827 
and  several  subsequent  years.  In  July,  1832,  the  defendant  having  been  a  witness 
on  a  lunacy  inquiry,  in  which  the  plaintiff  was  concerned  as  solicitor,  the  plaintiff 
wrote  to  him  to  ask  what  were  his  expenses  on  that  occasion.  The  defendant  in 
reply  requested  the  plaintiff  to  allow  what  was  usual,  and  place  the  same  to  his  (the 
defendant's)  account.  In  March,  1833,  the  plaintiff  wrote  to  the  defendant,  informing 
him  that  the  sums  allowed  were  21.  2s.  and  10s.  6.,  inclosing  receipts  for  those  sums 
for  the  defendant's  signature,  and  concluding,  "  I  will  give  you  credit  for  the  sums  in  my 
account  against  you,  agreeably  to  your  note  of  the  21st  July  last."  The  defendant 
returned  the  receipts  signed  by  him,  and  the  21.  2s.  and  10s.  6d.  were  paid  to  the 
plaintiff  on  the  production  of  those  receipts.  In  1838,  the  plaintiff  delivered  to  the 
defendant  a  bill  of  costs  amounting  to  2891.,  the  first  item  being  in  1827,  and  the  two 
last  in  1830  and  1831  :  these  two  were  charges  for  31.  and  51.  cash  lent;  the  rest  of 
the  bill  was  for  professional  business.  In  an  action  on  this  bill,  commenced  in  January, 
1839,  it  was  held  that  the  letters  given  in  evidence,  did  not  sufficiently  shew  that  the 
21.  2s.  and  10s.  6d.  had  been  paid  in  part  discharge  of  the  debt  for  which  the  action 
was  brought,  so  as  to  take  the  case  out  of  the  statute  of  limita-[483]-tions  as  to  any 
part  of  the  demand.  In  delivering  the  judgment  of  the  court,  Lord  Abinger  said  : 
"  Since  Lord  Tenterdeu's  act,  after  the  six  years  have  elapsed,  nothing  will  revive  the 
del  >t,  except  an  acknowledgment  in  writing  from  which  a  promise  to  pay  can  be 
inferred,  or  a  part  payment  of  principal  or  interest.  Now,  there  have  been  several 
cases  in  which  it  has  been  considered,  after  much  discussion,  and  adopted  by  all  the 
courts,  that  the  payment  must  appear,  either  by  the  declarations  or  acts  of  the  party 
making  it,  or  by  the  appropriation  of  the  party  in  whose  favour  it  is  made,  to  lie 
made  in  part  payment  of  the  debt  in  question  :  if  it  stands  ambiguous,  whether  it  be 
part-payment  of  an  existing  debt,  or  payment  generally,  without  the  admission  of 
any  greater  debt  as  due  to  the  party  ; — if  it  may  have  been  made  by  the  party  paying 
in  reduction  of  an  account  due  to  himself,  or  intended  to  satisfy  the  whole  of  the 
demand  against  him  :  then  it  is  not  sufficient  to  bar  the  statute  of  limitations." 
These  cases  shew  that,  if  there  be  any  other  debt  due  besides  the  one  on  account 
of  which  the  payment  is  alleged  to  have  been  made,  the  payment  will  not  suffice  to 
bar  the  statute,  because,  in  order  to  have  that  effect,  it  must  distinctly  appear  to 
have  been  a  part-payment  specifically  on  account  of  a  largei  ascertained  debt.  Waters 
v.  Tompkins  (2  C.  M.  &  R.  723,  Tyrwh.  &  Gr.  137,  1  Gale,  323)  is  to  the  same  purport. 
Parke,  B.,  there  says  :  "  The  meaning  of  part-payment  of  the  principal,  is, — not  the  naked 
fact  of  payment  of  a  sum  of  money,  but  payment  of  a  smaller  on  account  of  a  greater  sum 
due  from  the  person  making  the  payment  to  him  to  whom  it  is  made  ;  which  part- 
payment  implies  an  admission  of  such  greater  sum  being  then  due.  and  a  promise  to 
pay  it:  and  the  rea-[484]-son  why  the  effect  of  such  a  payment  is  not  lessened  by  the 
act  is,  that  it  is  not  a  mere  acknowledgment  by  words,  but  it  is  coupled  with  a  fact." 
In  the  present  ease,  there  was  not  such  evidence  as  the  law  requires  to  appropriate 
the  payment  in  October,  1841,  to  the  debt  due  upon  the  note,  even  if  that  had  been 
the  only  debt.  But  it  appeared  that  there  was  another  debt,  viz.  the  debt  which 
the  jury  have  found  to  be  due  for  wages.  There  is  nothing,  therefore,  to  justify  the 
conclusion  that  the  payment  was  made  on  account  of  the  note,  rather  than  on  account  of 
the  other  debt.  [Cresswell,  J.  How  could  the  jury  infer  that  the  payment  might 
have  been  made  on  account  of  wages,  when  the  party  making  the  payment  denied 
the  existence  of  any  such  debt?]  The  jury  have  in  effect  found  that  the  11.  was 
paid  on  account  of  the  first  eleven  years'  wages.  [Maule,  J.  The  finding  of  the 
jury  cannot  alter  the  effect  of  the  compact  you  have  entered  into.] 

Tixdal,  C.  J.  The  only  question  for  our  consideration  in  this  case  I  take  to  be, 
whether  or  not  there  was  any  evidence  to  go  to  the  jury  of  part-payments  on  account 
of  the  promissory  note  declared  on.  It  appears  to  me  that  there  was  some  evidence 
for  them ;  and,  if  so,  we  cannot  inquire  whether  or  not  they  came  to  a  right  con- 
clusion. It  is  clear  that  there  was  at  one  time  a  debt  due  from  the  defendant  to  the 
plaintiff,  for  which  the  defendant  gave  his  promissory  note  for  1 301.  and  interest  at 
4i  per  cent.,  payable  on  demand :  and  this  debt  never  could  have  been  lost  sight  of 
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by  the  defendant.  There  being  this  clearly  admitted  and  ascertained  debt,  the  ground 
upon  which  it  is  insisted  that  the  subsequent  payments  do  not  operate  to  take  the 
case  out  of  the  statute  of  limitations  is,  that  there  was  then  another  debt  due  to  the 
plaintiff  for  wages,  and  [485]  therefore  that  is  at  least  uncertain  to  which  of  these 
debts  the  payments  were  intended  to  apply.  I  admit  that,  if  there  was  at  the  time 
a  clearly  ascertained  debt  for  wages,  and  it  was  left  in  doubt  on  which  of  the  two 
accounts  the  payments  were  made,  such  payments  could  not  be  applied  to  the 
promissory  note,  so  as  to  take  it  out  of  the  statute.  But  no  payment  was  ever  made 
specifically  on  account  of  wages;  and  the  jury  would  have  been  perfectly  justified  in 
finding  that  no  wages  were  due  at  all.  The  defendant  never  admitted  that  any  were 
due,  and  therefore  was  not  likely  to  make  a  payment  on  account  of  wages.  Then  it 
■appeared  that,  on  the  11th  of  October,  1844,  a  sum  of  money  was  paid  by  the  defen- 
dant to  the  plaintiff.  It  could  not  be  said  to  have  been  a  charitable  donation.  It. 
does  not  at  all  bear  the  aspect  of  charity ;  for,  when  offered  two  sovereigns,  the 
plaintiff,  it  seems,  took  only  one,  which  is  quite  inconsistent  with  all  one's  notions 
and  experience  on  that  subject.  Upon  the  evidence,  therefore,  no  debt  was  admitted 
by  the  defendant  but  the  debt  on  this  promissory  note  (a) :  and  there  was  a  con- 
sistenl  course  of  testimony  from  which  the  jury  were  well  warranted  in  inferring 
that  the  payment  of  11.  on  the  11th  of  October,  and  the  other  payments  subsequent 
tn  1834,  were  made  on  account  of  the  note.  I  therefore  think  there  is  no  ground  for 
disturbing  the  verdict. 

MAULE,  J.  I  am  of  the  same  opinion.  There  clearly  was  evidence  for  the  jury 
upon  the  question  whether  or  not  the  debt  due  from  the  defendant  to  the  plaintiff  was 
barred  by  the  statute  of  limitations.  That  depended  upon  whether  or  not  there  had 
been  part  payment  within  six  years  on  account  of  a  debt  of  a  larger  amount.  It  seems 
to  me  that  all  the  requisites  [486]  for  establishing  the  right  of  the  plaintiff  to  a 
verdict  upon  this  issue,  exist  in  the  present  case.  There  was  a  debt  of  1301.  with 
interest  at  4h  per  cent,  clearly  proved — one  clear,  definite,  ami  undisputed  debt.  The 
jury  have  found  that  there  was  also  a  sum  due  from  the  defendant  to  the  plaintiff  for 
wages  :  but  that  has  no  bearing  upon  the  question  whether  or  nut  there  was  evidence 
to  go  to  them  on  the  other  point.  Not  only  was  the  alleged  debt  for  wages  disputed 
at  the  trial,  but  it  never  had,  in  fact,  been  acknowledged.  It  was,  at  the  least,  an 
equivocal  debt,  that  never  could  have  been  the  'subject  of  any  expressly  appropriated 
payment.  The  jury,  therefore,  found  two  debts — the  one,  a  clear  and  recognized  debt 
on  the  promissory  note — the  other,  in  respect  of  a  liability  which  the  defendant  had 
never  acknowledged.  The  defendant  hands  over  money  to  the  plaintiff,  under  circum- 
stances which  tin'  jury,  correctly,  I  think,  have  decided  to  be  a  payment  in  respect  of 
a  debt.  The  question  is,  whether  there  was  any  evidence  to  warrant  the  jury  in 
inferring  the  payment  to  have  been  made  on  account  of  the  note,  rather  than  on  account 
of  the  unacknowledged  demand  for  wages.  I  think  there  was  abundant  evidence 
for  tin'  jury  that  the  payment  was  on  account  of  the  debt  which  was  not  disputed. 
Then,  was  such  payment  an  acknowledgment  of  a  larger  sum  being  due  '  Clearly  it 
was.  The  evidence  was,  that  there  was  a  debt  of  1301  and  interest,  due  from  the 
defendant  to  the  plaintiff' on  the  promissory  note.      The   pari  payment  on  account   was 

evidence  of  an  admission  of  a  specific  debt,  like  a  payment  of  money  into  court  uj 

a  speeial  contract,  [f  applicable  to  this  debt  at  all,  it  is  applicable  to  it  as  a  debt  of 
1301.  with  interest  at  1.1  per  cent.  There  being,  therefore,  clearly  evidence  to  go  to 
the  jury,  it  is  immaterial,  for  the  purpose  of  the  present  inquiry,  whether  they  have  or 
have  not  come  to  a  right  conclusion,  or  whether  [487]  we  individually,  if  on  the  jury, 
would  h.-i\ e  done  as  t bey  have  done. 

Cresswell,  J.     I  shall  confine  myself  entirely  to  the  consideration  whether  or 

not     there    was    any   evidence    of    a    payment     on    account    of    the    promissory   note. 

Though,    I   have  felt  some  doubt    in   the  course  of  tin-   arg ni.   I    cannot   now 

say  that  there  wns  not  sot \idenee  of  ,i  part  pay ni.     It  is  said  that  the  evidence 

leaves  it  ambiguous,  -whether  the  payment  was  made  on  account  ><i  the  note  or  of 
some  other  debt.  There  being  only  one  admitted  debt,  I  think  the  jury  might  \\  <  1 1 
infer  that  the  payment  had  reference  to  that  debt. 

Erle,  .1.  If  it  had  become  necessary,  I  should  have  left  it  to  the  jury  to  >■, 
whether  the  payments  were  made  in  part  satisfaction  of  the  principal  or  interest  due 

(a)  This  was  the  older  debt :  vide  Dawe  v.  Holdsworlh,  Peake,  X.  I'.  ('.  til. 
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upon  the  promissory  note — severing  the  question  on  the  wages  from  the  demand  on 
the  note.  The  direction  as  to  the  wages  would  have  been  accompanied  with  the 
remark  that  the  defendant  had,  throughout,  denied  the  existence  of  any  liability  on 
that  account. 

The  verdict,  therefore,  will  be  reduced  by  771.,  the  amount  assessed  by  the  jury 
for  wages  in  respect  for  the  first  eleven  j'ears. 

Rule  accordingly  (a)1. 

[488]     Holcroft  v.  Hoggins  and  Another.     Jan.  13,  1846. 

[S.  C.  15  L.J.  C.  P.  129.] 

The  fact  of  A.'s  name  appearing  as  proprietor  of  a  newspaper,  in  the  declaration  filed 
at  the  stamp  office  pursuant  to  the  6  &  7  W.  4,  c.  76,  ss.  6,  8,  does  not  render  A. 
liable  in  respect  of  a  contract  entered  into  specifically  with  B.,  the  real  proprietor 
of  the  newspaper,  after  A.  has  ceased  to  be  interested  therein. 

Assumpsit  for  work  and  labour.     Plea,  non  assumpsit. 

At  the  trial,  before  Erie,  J.,  at  the  London  sittings  after  last  Trinity  term,  it 
appeared  that  the  action  was  brought  to  recover  921.  10s.,  for  articles  written  by  the 
plaintiff  for  a  newspaper  called  the  Newcastlt  Advertiser  and  Commercial  Herald,  of 
which  the  defendants  had  been  joint-proprietors,  and  were  still  so  registered  under 
the  6  &  7  W.  4,  c.  76. 

The  contract  under  which  these  articles  had  been  furnished,  was  made  between 
the  plaintiff  and  one  Lowthin,  who  had  become  sole  proprietor  of  the  newspaper  ou 
the  15th  of  June,  1844,  after  the  defendants  had  ceased  to  be  interested  therein, 
though  their  names  appeared  upon  the  register  at  the  stamp-office,  and  on  the  paper 
itself,  as  proprietors,  until  the  31st  of  December  in  that  year. 

On  the  part  of  the  plaintiff,  a  certified  copy  of  the  declaration  made  and  filed  at 
the  stamp-office,  under  the  6  &  7  W.  4,  c.  76,  ss.  6,  8  (a)-,  was  relied  on  as  con-[489]- 

(a)1  See  further  as  to  appropriation  of  payments,  Anon.  Cro.  El.  68,  I'innel's  case, 
5  Co.  Rep.  117;  Hois  v.  Cranfield,  Style's  Eep.  239;  J  non.  Comberb.  463;  Meggot  v. 
Mills,  1  Lord  Raym.  286,  287 ;  Cases  temp.  King,  41  :  Strcu  y  v.  Saunders,  7  Mud.  123  ; 
Colt  v.  Netiervill,  2  P.  Wms.  308;  Gothhinl  v.  Cox,  Bull.  N.  P.  174,  2  Stra.  1194; 
Morgan  v.  Jones,  1  Brown  Pari.  Cases,  2nd  ed.  32;  Newmarch  v.  Clay,  14  East,  239; 
Fniilrnluiiii  v.  J'lurhus,  2  B.  &  Aid.  39  ;  Simpson  v.  Ingham,  2  B.  &  C.  65,  3  D.  &  K.  249. 
And  see  10  Yin.  Abr.  tit.  Payment,  passim. 

(a)2  The  6th  section  enacts  "that  no  person  shall  print  or  publish,  or  shall  cause 
to  be  printed  or  published,  any  newspaper  before  there  shall  be  delivered  to  the  com- 
missioners of  stamps  and  taxes,  &c.,  or  to  the  distributor  of  stamps  or  other  proper 
officer  appointed  by  the  said  commissioners  for  the  purpose,  in  or  for  the  district 
within  which  such  newspaper  shall  be  intended  to  be  printed  and  published,  a 
declaration  in  writing  containing  the  several  matters  and  things  thereinafter  for  that 
purpose  specified ;  that  is  to  say,  every  such  declaration  shall  set  forth  the  correct 
title  of  the  newspaper  to  which  the  same  shall  relate,  and  the  true  description  of  the 
house  or  building  wherein  such  newspaper  is  intended  to  be  printed,  and  also  of  the 
house  or  building  wherein  such  newspaper  is  intended  to  be  published,  by  or  for  or 
on  behalf  of  the  proprietor  thereof,  and  shall  also  set  forth  the  true  name,  addition, 
and  place  of  abode  of  every  person  who  is  intended  to  be  the  printer  or  to  conduct 
the  actual  printing  of  such  newspaper,  and  of  every  person  who  is  intended  to  be  the 
publisher  thereof,  and  of  every  person  who  shall  be  a  proprietor  of  such  newspaper  who 
shall  be  resident  out  of  the  united  kingdom,  and  also  of  every  person  resident  in  the 
united  kingdom  who  shall  be  a  proprietor  of  the  same,  if  the  number  of  such  last- 
mentioned  persons  (exclusive  of  the  printer  and  publisher)  shall  not  exceed  two,  and, 
in  case  such  numbers  shall  exceed  two,  then  of  such  two  persons,  being  such  pro- 
prietors resident  in  the  united  kingdom,  the  amount  of  whose  respective  proportional 
shares  in  the  property  or  in  the  profit  and  loss  of  such  newspaper  shall  not  be  less 
than  the  proportional  share  of  any  other  proprietor  theieof  resident  in  the  united 
kingdom,  exclusive  of  the  printer  and  publisher,  and  also,  where  the  number  of  such 
proprietors  resident  in  the  united  kingdom  shall  exceed  two,  the  amount  of  the  pro- 
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elusive  evidence  of  proprietorship  in  the  defendants,  who  were  therein  described  as 
proprietors,  at  the  time  the  contract  in  question  was  entered  into. 

[490]  For  the  defendants,  it  was  insisted  that  this  declaration  was  not  sufficient 
to  charge  them  in  respect  of  a  contract  entered  into  after  they  had  ceased  to  be 
proprietors,  such  contract  having  been  entered  into  specifically  and  exclusively  with 
Lowthin. 

The  jury  having  found  that  the  contract  was  made  by  the  plaintiff  with  Lowthin 
exclusively,  the  learned  judge  directed  a  verdict  to  be  entered  for  the  defendants, 
giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for  the  sum  claimed,  if  the  court 
should  be  of  opinion  that  the  [491]  certified  copy  of  the  declaration  produced  at  the 
trial,  was  conclusive  evidence  of  proprietorship  in  the  defendants,  and  of  Lowthin's 
having  authority  to  pledge  their  credit. 

Murphy,  Serjt,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly. 

portional  shares  or  interests  of  such  several  proprietors  whose  names  shall  be  specified 
in  such  declaration  ;  and  every  such  declaration  shall  be  made  and  signed  by  every 
person  named  therein  as  printer  or  publisher  of  the  newspaper  to  which  such  declara- 
tion shall  relate,  and  by  such  of  the  said  persons  named  therein  as  proprietors  as  shall 
be  resident  within  the  united  kingdom  ;  and  a  declaration  of  the  like  import  shall  be 
made,  signed,  and  delivered  in  like  manner,  whenever  and  so  often  as  any  share, 
interest,  or  property  soever  in  any  newspaper  named  in  any  such  declaration  shall  be 
assigned,  transferred,  divided,  or  changed  by  act  of  the  parties  or  by  operation  of 
law,''  &c. 

And  the  8th  section  enacts,  "  that  all  such  declaration  as  aforesaid  shall  be  filed  and 
kept  in  such  manner  as  the  commissioners  of  stamps  and  taxes  shall  direct  for  the 
safe  custody  thereof ;  and  copies  thereof,  certified  to  be  true  copies  as  by  this  act  is 
directed,  shall  respectively  be  admitted  in  all  proceedings,  civil  and  criminal,  and 
upon  every  occasion  whatsoever,  touching  any  newspaper  mentioned  in  any  such 
declaration,  or  touching  any  publication,  matter,  or  thing  contained  in  any  such 
newspaper,  as  conclusive  evidence  of  the  truth  of  all  such  matters  set  forth  in  such 
declaration  as  are  thereby  required  to  be  therein  set  forth,  and  of  their  continuance 
respectively  in  the  same  condition  down  to  the  time  in  question,  against  every 
person  who  shall  have  signed  such  declaration,  unless  it  shall  be  proved  that  previous 
to  such  time  such  person  became  lunatic,  or  that,  previous  to  the  publication  in 
question  on  such  trial,  such  person  did  duly  sign  and  make  a  declaration  that  such 
person  had  ceased  to  be  a  printer,  publisher,  or  proprietor  of  such  newspaper,  and  did 
duly  deliver  the  same  to  the  said  commissions  or  to  such  officer  as  aforesaid,  or  unless 
it  shall  be  proved  that  previous  to  such  occasion  as  aforesaid  a  new  declaration  of  (he 
same  or  a  similar  nature  respectively,  or  such  as  may  be  required  by  law,  was  duly 
signed  ami  made  and  delivered  as  aforesaid  respecting  the  same  newspaper,  in  which 
the  person  sought  to  be  affected  on  such  trial  did  not  join  ;  and  the  said  commissioners, 
or  the  proper  authorized  officer  by  whom  any  such  declaration  shall  be  kept  according 
to  the  directions  of  this  art,  shall,  upon  application  in  writing  made  to  them  or  him 
respectively  by  any  person  requiring  a  copy  certified  according  to  this  act  of  any  such 
declaration  as  aforesaid,  in  order  that  the  same  may  lie  produced  in  any  civil  or 
criminal  proceeding,  deliver  such  certified  copy,  or  cause  the  same  to  be  delivered,  to 
the  person  applying  for  the  same,  upon  payment  of  the  sum  of  Is.  and  no  more  ;  and 

in  all  pr clings  and  upon  all  occasions  whatsoever,  a  copy  of  any  such  declaration, 

certified  to  be  a  true  copy  under  the  hand  of  one  of  the  said  commissioners,  or  oi  any 
officer  in  whose  possession  the  same  shall   he,  upon   proof   made  that   such  certificate 

hath  I u  signed  with  the  handwriting  of  a  person  described  in  or  by  such  certificate 

as  such  commissioner  or  officer, — and  whom  it  shall  not  be  necessary  to  prove  to  he  .i 
commissioner  or  officer, — shall  be  received  in  evidence  against  any  and  every  person 
named  in  such  declaration  as  a  person  making  or  signing  the  same  as  sufficient  proof 
Of  Mich  declaration,  and  that  the  same  was  duly  aigned  and  made  according  to  this 
act,  and  of  the  contents  thereof;  ami  every  such  copy  so  produced  and  certified  shall 
have  the  same  effect  for  the  purposes  of  evidence  against  any  and  every  such  pet  on 
named  therein  as  aforesaid,  to  all  intents  whatsoever,  as  if  the  original  declaration  ol 
which  the  copy  so  produced  and  certified  shall  purport  to  he  a  copy  had  been  produced 
in  evidence,  and  been  proved  to  have  been  duly  signed  and  made  by  the  person 
appearing  by  such  copy  to  have  signed  and  made  the  name  as  aforesaid,    A;c. 
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Talfourd,  Serjt.  (with  whom  was  Unthank),  now  shewed  cause.  The  defendants 
are  not,  by  reason  of  the  mere  circumstance  of  their  names  appearing  at  the  stamp- 
office  as  the  registered  proprietors  of  the  newspaper,  liable  upon  a  contract  specifically 
entered  with  Lowthin,  the  real  proprietor,  after  they  had  ceased  to  have  any  interest 
in  the  concern.  They  stand,  in  this  respect,  precisely  in  the  same  situation  as  part- 
owners  of  a  ship,  who,  though  registered  as  such,  are  not  liable  for  repairs  ordered  by 
a  charterer  :  Reeve  v.  Davis  (1  Ad.  &  E.  31:.').  In  Yoinui  v.  Hunter  (4  Taunt.  583), 
Gibbs,  J.,  says :  "I  am  by  no  means  of  opinion  that  there  may  not  be  a  case  where 
two  houses  shall  be  interested  in  goods  from  the  beginning  of  the  purchase,  yet  not 
be  both  liable  to  the  vendor  ;  as,  if  the  parties  agree  amongst  themselves  that  one 
house  shall  purchase  the  goods,  and  let  the  other  into  an  interest  in  them,  that  other 
being  unknown  to  the  vendor ;  in  such  a  case  the  vendor  could  not  recover  against 
him,  although  such  other  person  would  have  the  benefit  of  the  goods."  The  question 
always  is,  who  are  the  contracting  parties.  Here,  the  jury  have  found  that  the 
contract  was  not  made  with  the  defendants,  or  by  their  authority.  There  is  no 
pretence,  therefore,  for  charging  them. 

Byles  and  Dowling,  Serjts.,  in  support  of  the  rule.  There  is  no  analogy  between 
the  6  &  7  W.  4,  c.  76,  and  [492]  the  registry  acts  relating  to  vessels.  The  former 
makes  the  declaration  filed  at  the  stamp-office  conclusive  evidence  of  the  truth  of  all 
such  matters  set  forth  therein  as  are  by  section  6  required  to  be  set  forth.  Having 
filed  the  declaration,  the  defendants  have  thereby  precluded  themselves  from  denying 
their  liability  as  partners  for  work  done  for  the  newspaper.  [Maule,  J.  Is  not  the 
prima  facie  case  against  them,  arising  out  of  the  filing  of  the  declaration,  rebutted  by 
the  evidence  that  the  contract  was  made  with  Lowthin  alone,  and  that  he  had  no 
authority  to  pledge  the  defendants'  credit?]  The  joint  proprietorship  of  the  defen- 
dants and  Lowthin  being  once  established,  the  case  falls  within  the  principle  of 
Thompson  v.  Davenport  (a),  and  that  class  of  cases.  It  is  the  case  of  one  partner 
pledging  the  credit  of  the  firm  in  the  ordinary  course  of  trade.  [Maule,  J.  It  is 
quite  clear  that,  in  the  case  of  an  ordinary  trading  firm,  one  partner  may  bind  his 
co-partners ;  also,  that  a  partner  may  contract  so  as  to  bind  himself  only,  and  not  his 
co-partners.]  This  contract  was  made  by  Lowthin  within  the  fair  scope  of  his  authority 
as  a  part  proprietor.  The  joint  operation  of  the  finding  of  the  jury,  and  of  the 
estoppel  created  by  the  statute,  binds  the  defendants. 

Tindal,  C.  J.  The  question  in  this  case  is,  whether  the  defendants  were  con- 
tractors, not  whether  they  were  interested  as  proprietors  in  the  newspaper  wherein  the 
articles  for  which  the  plaintiff  seeks  to  recover,  were  inserted.  Now,  the  evidence 
was,  that  the  contract  was  made  by  Lowthin  upon  his  own  sole  responsibility,  and 
not  upon  that  of  the  defendants.  It  is  true  that,  on  the  register  at  the  stamp-office, 
they  held  themselves  out  as  proprietors  :  and,  if  it  had  been  shewn  that  the  plaintiff 
[493]  was  thereby  induced  to  enter  into  the  contract,  they  might  have  been  liable. 
But,  upon  the  evidence  given,  it  seems  to  me  that  the  plaintiff  is  out  of  court. 

Maile,  J.  I  am  of  the  same  opinion.  The  statute  6  &  7  W.  4,  c.  76,  enacts,  s.  6, 
that, — as  a  condition  precedent  to  the  right  to  publish  a  newspaper, — a  declaration 
shall  be  made  and  delivered  to  the  commissioners  of  stamps  and  taxes,  containing, 
amongst  other  things,  the  names  of  two  proprietors  resident  in  the  united  kingdom  : 
and  provides,  s.  8,  that  a  certified  copy  of  such  declaration  shall  be  admitted  in  all 
proceedings,  civil  and  criminal,  and  upon  every  occasion  whatsoever, — touching  any 
newspaper  mentioned  in  any  such  declaration,  or  touching  any  publication,  matter,  or 
thing  contained  in  any  such  newspaper,  as  conclusive  evidence  of  the  truth  of  all 
such  matters  set  forth  in  such  declaration  as  are  thereby  required  to  be  set  forth,  and 
of  their  continuance  respectively  in  the  same  condition  down  to  the  time  in  question, — 
against  every  person  who  shall  have  signed  such  declaration.  Now,  admitting 
(though  it  may  well  be  doubted)  that  this  action  is  a  proceeding  touching  a  newspaper, 
within  the  meaning  of  that  provision,  the  declaration  only  amounts  to  evidence  that 
they  are  proprietors.  The  question,  however,  to  be  decided  is,  whether  they  contracted 
with  the  plaintiff  to  do  the  work  in  respect  of  which  this  action  is  brought.  It 
appeared  that  Lowthin,  on  the  loth  of  June,  1844,  had  taken  upon  himself  the  sole 
ownership  of  the  newspaper  in  question,  and  that  in  that  capacity  he  contracted  with 

(a)  9  B.  &  C.  78,  4  Mann.  &  B.  110,  set  out  and  commented  upon,  2  Smith, 
L.  C.  212. 
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the  plaintiff:  and  the  jury  have  found,  and,  upon  the  evidence  before  them,  have 
properly  found,  that  he  did  so  without  any  authority  from  the  defendants,  and  that 
the  plaintiff  looked  to  Lowthin  alone  for  his  remuneration.  Proprietorship,  therefore, 
was  immaterial.  The  fact  of  the  defendants  [494]  being  proprietors  by  no  means 
excludes  the  possibility  of  that  occurring  which  the  jury  found  did  occur. 

Cresswki.l,  J.  I  am  entirely  of  the  same  opinion.  The  jury  found  that  the 
contract  in  fact  was  not  made  by  the  defendants  or  by  their  authority.  The  circum- 
stance of  the  defendants'  names  remaining  as  registered  owners  does  not  make  the 
contract  theirs,  if  it  was  made  by  the  plaintiff  exclusively  with  another  party. 

Erle,  J.,  concurred. 

Rule  discharged  (a)1. 


Beaumont  v.  Greathead.     Jan.  14,  1846. 

[S.  C.  3  D.  &  L.  631  ;  15  L.  J.  C.  P.  130.  Followed,  Thame  v.  Boast,  1848,  12  Q.  B. 
815.  Distinguished,  Goodwin  v.  Cremer,  1852,  18  Q,  B.  761.  Adopted,  Tetky  v. 
Wcmless,  1867,  L.  E.  2  Ex.  280.] 

A.,  being  sued  on  a  joint  and  several  promissory  note  made  by  himself,  and  by  B., 
and  C,  pleaded  that  he  paid  to  the  plaintiff,  and  the  plaintiff  accepted  and  received, 
the  moneys  in  the  declaration  mentioned,  in  full  satisfaction  and  discharge  of  the 
debt  and  damages  in  the  declaration  mentioned  : — Held,  that  the  plea  was  sustained 
by  proof  that  the  amount  of  the  note  was  paid  by  C. — Held,  also,  that  the  jury 
were  not  bound  to  give  nominal  damages,  though  the  money  was  not  paid  until 
some  time  after  the  maturity  of  the  note  (a)2. 

Debt  for  1101.  upon  a  promissory  note  for  501.,  dated  the  20th  of  April,  1842, 
payable  two  months  after  date,  with  counts  for  301.  money  lent,  and  301.  upon  an 
account  stated.     Damages  501. 

Plea,  that,  after  the  accruing  of  the  causes  of  action,  and  every  of  them,  and 
before,  &c,  to  wit,  on,  &c,  the  defendant  paid  to  the  plaintiff,  and  the  plaintiff 
accepted  and  received  from  the  defendant,  divers  sums  of  money,  amounting  to  all 
the  moneys  in  the  declaration  mentioned,  in  full  satisfaction  and  discharge  of  the  debt 
and  damages  in  the  declaration  mentioned — verification. 

Replication,  traversing  the  acceptance  in  satisfaction. 

The  cause  was  tried  before  Tindal,  ('.  J.,  at  the  sit-[495]-tings  in  London  after 
last  Trinity  term,  The  action  was  brought  in  the  name  of  Beaumont,  as  truster  for 
a  loan  society,  to  recover  principal  and  interest  alleged  to  be  due  upon  a  joint  and 
several  promissory  note  given  to  the  society  by  one  Green,  as  principal  debtor,  and 
the  defendant  and  one  Chittleborough,  as  sureties. 

Green  bring  called  in  support  of  the  plea,  stated,  that  at  various  times,  after  the 
note  became  due,  he  had  made  payments  on  account  thereof,  amounting  in  the  whole 
to  501.,  to  one  Boatman,  the  secretary  of  the  society. 

On  tin-  part  of  the  plaintiff  it  was  submitted,  that,  assuming  Green's  statement  to 
be  true,  it  did  not  support  the  plea  ;  that,  at  all  events,  the  plaintiff  was  entitled  to 
a  verdict  for  the  interest  accruing  after  the  maturity  of  the  note;  and  that  the  pay- 
ment ought  to  have  been  pleaded  according  to  the  fact,  as  a  payment  made,  not  by 
the  defendant,  but  by  Green. 

It  was  left  to  the  jury  to  say  whether  or  not  Green  really  did  pay  the  501.  to 
Boatman.  A  verdict  was  found  for  the  defendant,  with  leave  I"  the  plaintiff  to  move 
to  enter  a  verdict  for  nominal  damages,  if  the  court  should  be  of  opinion  that  he  was 
entitled  to  intereal  (o)8. 

Byles,  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly. 

(h)'  And  see  Patterson  v.  Gandasequi,  15  Mast,  62. 

(a)'-  As  to  the  latter  point,  vide  post,  t99  (a). 

(ay  No  question  was  raised  whether  a  payment  of  501,  could  satisfy  an  admitted 
precise  demand  of  1  1  Ol.,  whether  the  jury  were  justified  in  wholly  negativing  the 
damages,  (not  exceeding  501.)  confessed  by  the  plea. 
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Dowling,  Serjt.,  now  shewed  cause.     With  respect  to  the  interest,  the  jury  were 
at  liberty  to  give  it  in  the  shape  of  damages,  or  to  withhold  it,  at  their  pleasure. 

The  payment  by  Green  was  a  payment  in  discharge  of  the  sureties,  as  well  as  of 
his  own  liability  ;  a  payment  [496]  by  one  of  several  makers  of  a  joint  and  several 
promissory  note,  enuring  for  the  benefit  of  all  and  each  of  them,  and  being  pleadable  as 
a  payment  by  any  one  of  them.  In  Whiteombe  v.  Whiting  (2  Dougl.  652),  the  question 
being  whether  an  acknowledgment  by  one  of  the  makers  of  a  joint  and  several 
promissory  note,  was  sufficient  to  take  the  case  out  of  the  statute  of  limitations  as  to 
the  others,  Lord  Mansfield  said  :  "  Payment  by  one  is  payment  for  all,  the  one  acting 
virtually  as  agent  (b)  for  the  rest :  and,  in  the  same  manner,  an  admission  by  one  is 
an  admission  by  all."  So,  in  Wyatt  v.  Hodson  (8  Bingh.  309,  1  M.  &  Scott,  442),  it 
was  held  that  payment  of  interest  within  six  years,  by  one  of  several  makers  of 
a  joint  and  several  promissory  note,  took  the  case  out  of  the  statute  as  against  all, 
notwithstanding  the  9  G.  4,  c.  14.  The  like  was  held  in  Perham  v.  Raynall  (2  Bingh. 
306,  9  J.  B.  Moore,  566),  Burleigh  v.  Stoti  (8  B.  .V  C.  36,  2  M.  &  R.  93),  and  Pease 
v.  Hirst  (10  B.  &  C.  122,  5  M.  &  R.  88),  though  the  party  affected  by  the  acknowledg- 
ment, or  the  payment,  had  signed  the  note  as  a  surety  only.  In  law  v.  Pettet  (1  A. 
&  E.  196,  Crew  v.  Petit  3  N.  &  M.  456),  a  parish  vestry  borrowed  money  upon  the 
promissory  notes  of  the  defendants,  two  churchwardens  and  an  overseer,  who  added 
to  their  signatures  the  titles  of  their  respective  offices.  Interest  was  paid  from  the 
parochial  funds,  and  the  accounts  were  allowed  by  the  vestry,  in  one  instance  W. 
(one  of  the  defendants)  signing  the  allowance.  The  defendants  resided  constantly  in 
the  parish.  To  an  action  brought  within  six  years  from  W.'s  signature  of  the  allowance 
(but  not  from  the  making  of  the  notes),  [497]  the  statute  of  limitations  was  pleaded  : 
the  court  sustained  a  verdict  found  for  the  plaintiff.  Patteson,  J.,  there  says  :  "  The 
interest  is  paid  all  along  by  the  parish  ;  the  defendants  are  resident  all  along,  and 
might  have  known  of  the  payments.  One  of  the  defendants  actually  signs  the 
parish  accounts.  Now,  this,  though  not  a  recognition,  for  all,  of  the  joint  liability, 
may  be  coupled  with  other  facts,  as  an  admission  of  the  right  of  the  parish  to  pay 
for  him  ;  and,  if  it  be  a  payment  for  him,  it  is  a  payment  for  all."  These  cases  clearly 
shew  that  this  plea  is  sustained  by  proof  of  the  payments  made  by  Green. 

Byles,  Serjt.  (with  whom  was  R.  Miller),  in  support  of  the  rule.  The  plea  was 
not  proved.  The  plaintiff  must  be  entitled  to  some  damages  beyond  the  amount  of 
the  principal  sum  for  which  the  note  was  given,  for  interest  due  thereon  from  the 
expiration  of  the  two  months  to  the  time  of  payment  (a).  [Maule,  J.  The  question 
is,  whether  a  man  can  plead  payment  of  the  amount  of  a  debt,  in  satisfaction  of  the 
debt  and  of  the  nominal  damages  due  for  its  detention.]  He  clearly  cannot.  A  plea 
of  tender  of  the  principal,  after  the  maturity  of  a  note,  would  be  no  answer  to  an 
action  upon  the  note:  Hume  v.  Peploe  (8  East,  168).  Here,  the  plea  is  pleaded  in 
satisfaction  and  discharge  of  the  debt  and  damages,  and  the  proof  is  that  the  debt 
only  has  been  paid.  Further,  the  payment  is  improperly  pleaded  as  a  payment  by 
the  defendant.  A  joint  and  several  promissory  note  made  by  three  individuals, 
operates  in  law  as  a  several  promissory  note  by  each  of  the  three  co-makers.  The 
cases  cited  for  the  purpose  of  shewing  that  an  acknowledgment,  or  payment,  by  one 
of  several  makers  of  a  joint  and  several  promissory  note,  enures  as  an  acknowledgment, 
or  a  payment,  by  each  and  every  of  them,  stand  upon  a  totally  different  footing. 
[Maule,  J.  In  those  [498]  cases  the  inquiry  was  whether  or  not  there  had  been  an 
acknowledgment  or  a  part-payment  by  the  defendant  within  six  years:  they  are,  I 
think,  a  fortiori  cases.]  It  is  not  always  sufficient  that  a  man  adopts  au  act  that  is 
done  by  another  for  his  benefit :  it  must  be  an  act  which  was  done  in  his  name : 
Wilson  v.  Tumman  (6  M.  &  G.  236,  6  Scott,  N.  R.  894).  In  the  cases  cited,  the  party 
making  the  payment  or  acknowledgment  may  be  the  agent  of  his  co-contractors  for 
the  purpose  of  charging  them,  but  not  to  discharge  them.  [Cresswell,  J.  Suppose 
all  the  makers  had  been  sued  upon  the  note,  and  each  had  separately  pleaded  payment 

(b)  It  is  difficult  to  discover  an  act  of  agency  where  A.,  in  satisfying  his  own 
engagement,  indirectly  discharges  the  liability  of  B.  ;  or  where  A.  charges  himself,  and 
indirectly  charges  B.  by  admitting  that  he  has  not  paid,  and  assuming  that  B.  has  not 
paid  that  which  the  law  (as  in  the  case  cited)  presumes  one  of  them  has  paid. 

(a)  Vide  Du  Belloix  v.  Lord  Waterpark,  1  D.  &  R.  16 ;  Laing  v.  Stone,  2  M.  & 
R.  561. 
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by  himself,  could  the  plaintiff,  upon  proof  of  payment  by  either  have  had  a  verdict  ?] 
In  that  case,  the  party  who  really  had  paid,  would  have  proved  his  plea  ;  the  others 
would  not.  [Tindal,  C.  J.  I  am  unable  to  get  over  the  difficulty  of  the  adoption  by 
the  defendant  of  the  act  of  the  party  who  made  the  payment.]  No  answer  whatever 
has  been  given  to  the  first  point. 

Tindal,  C.  J.  The  only  objection  that  remains  to  be  considered,  is,  that  the  plea 
was  not  supported  by  the  evidence.  The  form  of  the  plea  is,  that,  after  the  accruing 
of  the  causes  of  action,  and  every  of  them,  and  before  the  commencement  of  the  suit, 
the  defendant  paid  to  the  plaintiff,  and  the  plaintiff  then  accepted  and  received  of 
and  from  the  defendant,  divers  sums  of  money,  amounting  to  all  the  moneys  in  the 
declaration  mentioned,  in  full  satisfaction  and  discharge  of  the  debt  and  damages  in 
the  declaration  mentioned.  It  is  in  effect  pleaded  in  full  satisfaction  of  the  debt  and 
damages.  The  jury  having  given  the  plaintiff  no  damages  for  the  detention  of  the 
debt,  the  application  made  to  us  on  his  behalf  is,  that  he  may  enter  a  verdict  for 
nominal  damages.  The  question  therefore  is,  whether  a  party  who  has  received  the 
full  amount  of  his  actual  debt,  [499]  may  still  maintain  an  action  for  nominal  damages. 
No  authority  has  been  cited  to  shew  that  this  nominal  damage  is  such  an  actually 
existing  damage,  that  it  is  not  covered  by  payment  of  the  debt.  I  think  there  is  no 
foundation  for  this  application.  At  all  events,  if  the  objection  is  valid,  it  is  upon  the 
record  (a)1. 

Maule,  J.  The  question  for  consideration  is,  whether,  where  a  sum  of  money  is 
due  upon  simple  contract,  and  the  creditor  is  entitled  to  claim  nominal  damages  for 
its  detention,  the  debtor  is  discharged  by  the  creditor's  acceptance,  before  action 
brought,  of  the  amount  of  the  debt,  or  whether  the  former  may  afterwards  sue  for 
such  nominal  damages.  I  apprehend  he  cannot.  Nominal  damages  are  a  mere  peg 
on  which  to  hang  costs.  If  a  creditor  were  to  say  to  his  debtor,  "  You  owe  me  501. 
and  a  nominal  sum  for  the  detention  thereof;"  and  the  latter  were  to  produce  501., 
and  tender  it  to  the  former,  saying,  "  Here  is  the  amount  of  the  debt  I  owe  you,  and 
the  nominal  damages  you  claim;"  that,  I  conceive,  would  be  a  very  good  tender. 
Nominal  damages,  in  fact,  mean  a  sum  of  money  that  may  be  spoken  of,  but  that  has 
no  existence  in  point  of  quantity  :  and  I  think  a  man  may  very  well  pay  501.  in  satis- 
faction and  discharge  of  a  debt  of  501.  and  of  the  nominal  damages  due  for  its  deten- 
tion. The  present  plea  may,  therefore,  be  taken  to  have  been  proved,  the  jury  not 
being  bound  to  give  any  interest.  The  plea  is,  in  effect,  a  plea  of  payment  of  some 
money,  and  not  of  an  ascertained  and  definite  sum  ;  and  consequently  the  objection 
will  probably  not  be  found  to  [500]  be  upon  the  record  :  if  it  is,  the  plaintiff  may 
have  the  benefit  of  it  elsewhere.  Then,  this  being  a  joint  and  several  promissory 
note,  I  think  a  payment  made  by  one  of  the  makers,  enured  in  discharge  of  the  several 
liability  of  each,  and  of  the  joint  liability  of  all ;  and,  therefore,  when  the  payment 
was  made  by  Green,  it  was  made,  and  was  accepted  by  the  plaintiff,  for  each  of  the 
other  makers  of  the  note,  and  has  been  properly  pleaded  as  a  payment  by  the  party 
on  whose  behalf  it  was  made. 

CRESSWELL,  J.  1  am  of  opinion  that  the  lord  (thief  justice  was  not  bound  to  tell 
the  jury  that  they  must  find  some  damages,  and  that  the  jury  were  not  bound  to  give 
interest  in  the  shape  of  damages.  Payment  of  a  smaller  sum  cannot  be  pleaded  in 
satisfaction  of  a  debt  of  larger  amount :  but  1  am  not  aware  that  the  doctrine  lias 
ever  been  extended  to  the  case  of  a,  claim  fur  nominal  damages  after  payment  of  the 
full  amount  of  the  actual  debt  (a)s, 

(a)1  The  plea  is  in  confession  of  the  precise  debt  demanded,  and  of  damages  to  the 
amount  of  501.  or  some  part  thereof.  If  tin;  term  "all  the  moneys  in  the  declaration 
mentioned"  is  applicable  to  the  debt  only,  to  the  exclusion  of  the  damages,  then  the 

nri, id  shews  an  insufficient  avoidance]    but,  if   these  winds  point  to  a  payment   of   the 

debt  demanded,  plus  a  reducible  sum  of  501.  claimed  as  damages,  then  (rejecting  or 
not  rejecting  the  last  two  counts)  it  is  merely  a  ease  of  reoepnon  of  evidence  which 
does  not  prove  the  issue. 

(a)2  It  has  been  held  that  payment  of  the  principal  on  a  respondentia  bond  will 
support  a  plea  of  solvit  post  diem  ;  and  t  li.it ,  by  accepting  such  principal,  the  obligee 
loses  his  claim  for  interest,  which  can  lie  recovered  only  in  the  shape  of  accessory 
damages.  Dixon  v.  Parkcs,  l  Ksp.  X.  I'.  C.  1 10,  S.  (J.  5  Wentw.  Pleadings,  r.io,  618 j 
and  see  EelUer  v.  FramMvn,  1  Stark.  X.  I'.  C.  291. 
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It  may  be  doubtful  whether  the  question  is  not  upon  the  record.  The  plea  is, 
that,  after  the  accruing  of  the  causes  of  action,  and  every  of  them,  and  before  the 
commencement  of  the  suit,  the  defendant  paid  to  the  plaintiff,  and  the  plaintiff  then 
accepted  and  received  of  and  from  the  defendant,  divers  sums  of  money,  amounting 
to  all  the  moneys  in  the  declaration  mentioned,  in  full  satisfaction  and  discharge  of 
the  debt  and  damages  in  the  declaration  mentioned.  If  that  is  to  be  taken  to  mean 
a  payment  only  of  the  debt  mentioned  in  the  declaration,  then  the  objection  is  upon 
the  record,  and  our  decision,  if  erroneous,  may  be  set  right. 

As  to  the  other  point,  I  concur  in  the  opinion  expressed  by  the  rest  of  the  court. 

[501]  Eele,  J.  I  think  there  is  no  ground  for  entering  a  verdict  for  the  plaintiff. 
No  authority  has  been  cited, — nor  am  I  aware  of  any.  —  that  supports  the  position 
that  a  payment  cannot  be  pleaded  in  satisfaction  of  a  del  it,  unless  made  at  the  moment 
the  debt  becomes  due. 

Justice  requires  that  payment  by  one  of  several  co-contractors  should  be  considered 
as  payment  by  each  ;  and  it  may  be  so  pleaded  :  the  objection  to  the  form  of  this  plea, 
therefore,  is  not  tenable. 

Rule  discharged  (a). 

Fiyaz  /■.  Xicholls.     Jan.  16,  1846. 

[S.  C.  15  L.  J.  C.  P.  125:  10  Jur.  50.  Adopted,  Tai/lor  v.  Chester,  1869,  L.  R. 
4  Q.  B.  314;  Whitmore  v.  Farley,   L880,  43  L.  T.  196.     Applied,  Scott  v.  Brown, 

[1892]  2  Q.  B.  732.] 

One  of  two  parties  to  an  agreement  to  suppress  a  prosecution  for  felony,  cannot 
maintain  an  action  against  the  other,  for  an  injury  arising  out  of  the  transaction 
in  which  they  have  both  been  illegally  engaged. — A  declaration  in  case  stated  that 
B.  (the  defendant)  had  charged  C.  with  embezzlement;  that  it  was  agreed  between 
B.  and  A.  (the  plaintiff)  that  B.  should  abstain  from  prosecuting  C,  and  that,  in 
consideration  thereof,  C.  should  draw,  and  A.  should  accept,  a  bill  of  exchange,  and 
that  C.  should  indorse  the  same  to  the  defendant.  The  declaration  then  went  on 
to  aver  that  a  bill  was  drawn,  accepted,  and  indorsed  to  B.  pursuant  to  this  corrupt 
and  illegal  agreement  ;  that  B.,  well  knowing  the  illegal  nature  of  the  transaction, 
and  that  A.  was  not  liable  at  law  to  pay  the  amount  of  the  bill,  and  that  there  was 
no  reasonable  or  probable  cause  for  suing  him  thereon,  conspired  with  D.,  a  pauper, 
that  the  bill  should  be  indorsed  to  D.,  and  that  D.  should  sue  A.  upon  the  bill,  for 
the  sole  benefit  of  B.  ;  and  that  an  action  was  accordingly  brought  by  D.  against  A. 
in  which  A.  obtained  a  verdict,  on  the  ground  of  the  illegality  of  the  consideration 
for  the  acceptance,  but  was  unable  to  obtain  his  costs,  in  consequence  of  the 
insolvency  of  D. : — Held,  that,  inasmuch  as  A.  could  not  make  out  his  case  except 
through  the  illegal  transaction  to  which  he  himself  was  a  party,  the  action  would 
not  lie. — Semble,  that  no  action  will  lie  against  a  party  for  inciting  a  third  person 
to  bring  a  civil  action  against  the  plaintiff  without  reasonable  or  probable  cause. 

Case.  The  declaration  stated,  that,  before  the  drawing  and  accepting  of  the  hill 
of  exchange  thereinafter  mentioned,  to  wit,  on  the  4th  of  November,  [502]  1840,  the 
defendant  had  accused  and  charged  one  J.  A.  Leeman  with  having  committed  a  certain 
offence,  that  is  to  say,  that  he,  Leeman,  being  employed  as  the  clerk  of  the  defendant, 
did,  by  virtue  of  his  said  employment,  and  whilst  he  was  so  employed,  receive,  and 
take  into  his  possession,  certain  moneys  to  a  large  amount,  to  wit,  4001.,  for  and  in 
the  name  of  and  on  the  account  of  the  defendant,  his  master,  and  that  the  said  money 
Leeman  did  fraudulently  and  feloniously  embezzle,  steal,  take,  and  carry  away,  against 
the  form  of  the  statute  in  such  case  made  and  provided  ;  that  the  defendant  had,  on 
the  day  and  year  aforesaid,  charged  Leeman  with  the  said  offences,  upon  the  oath  of 
the  defendant,  before  J.  T.,  Esq.,  one  of  the  magistrates  of  the  police  courts  of  the 
metropolis,  sitting  at  the  police  court  in  Union  Hall,  within  the  metropolitan-police 
district,  and  Leeman  was  then  in  custody  of  the  governor  of,  and  a  prisoner  in,  the 
county  gaol  at  Newington,  in  the  county  of  Surrey,  within  the  metropolitan-police 

(a)  Vide  Feize  v.  Thompson,  1  Taunt.  121  ;  Baker  v.  Brown,  2  M.  &  W.  199. 
5  Dowl.  P.  C.  313,  2  Gale,  Exch.  223. 
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district,  for,  and  charged  with,  the  said  offence  ;  that  the  defendant  had,  before  and 
at  the  time  of  the  accepting  of  the  bill  of  exchange  thereinafter  mentioned,  threatened 
to  prosecute,  and  was  about  to  prosecute,  Leeman  for  the  said  offence  ;  and  thereupon, 
and  before  the  making  and  accepting  of  the  said  bill  thereinafter  mentioned,  to  wit, 
on  the  20th  of  November,  1840,  it  was.  amongst  other  things,  agreed  by  and  between 
the  defendant  and  the  plaintiff,  that  the  defendant  should  not  prosecute,  and  should 
desist  from  all  further  prosecution  of,  Leeman  for  the  said  offence  so  charged  against 
him  as  aforesaid,  and  should  procure  Leeman  to  be  discharged  from  the  said  custody  ; 
and  that,  in  consideration  thereof,  Leeman  should,  amongst  other  considerations, 
draw,  and  that  the  plaintiff  should  accept,  a  bill  of  exchange  for  the  payment  to  the 
order  of  Leeman  of  the  sum  of  331.  6s.  Sd.,  six  months  after  the  date  thereof,  and 
that  Leeman  should  indorse  the  [503]  same  to  the  defendant :  Averment  that,  in 
pursuance  of  the  said  agreement,  Leeman  did,  on  the  23rd  of  November,  1840,  draw 
his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  plaintiff,  and  thereby 
required  the  plaintiff  to  pay  him  or  his  order  331.  6s.  8d.,  for  value  received,  six 
months  after  the  date  thereof ;  and  the  plaintiff  then  accepted  the  said  bill,  as  and 
for  the  said  bill  to  be  so  drawn,  accepted,  and  indorsed  as  aforesaid,  and  on  no  other 
account,  and  for  no  other  consideration  whatsoever ;  and  Leeman  did  then,  in  further 
pursuance  of  the  said  corrupt  and  illegal  agreement,  indorse  the  said  bill  to  the  defen- 
dant, and  the  defendant  then  took  and  received  the  said  bill  in  pursuance  of  the  said 
agreement,  and  on  no  other  account,  and  for  no  other  consideration  whatsoever ;  and 
the  defendant  did  then  accordingly  forbear,  and  had  from  thence  continually  forborne, 
to  prosecute,  and  had  desisted  from  all  further  prosecution  of,  Leeman  for  the  said 
offence  so  charged  against  him  as  aforesaid  ;  and  the  defendant  then  procured  Leeman 
to  be,  and  he  was  then  accordingly,  discharged  from  the  said  custody  :  that,  after  the 
accepting  of  the  said  bill  by  the  plaintiff  as  aforesaid,  and  after  the  discharge  of 
Leeman  as  aforesaid,  and  before  the  indorsement  of  the  bill  as  thereinafter  mentioned, 
to  wit,  on  the  day  and  year  aforesaid,  the  defendant  well  knew  and  was  acquainted 
with  the  fraudulent  and  illegal  nature  of  the  transaction  thereinbefore  mentioned,  and 
was  well  aware  that  the  plaintiff  was  not  liable  at  law  to  pay  the  amount  of  the  afore- 
said bill  of  exchange,  and  that  there  was  no  reasonable  or  probable  cause  whatsoever 
for  suing  him  thereon ;  but  the  defendant,  maliciously  and  unjustly  contriving  and 
intending  to  harass,  oppress,  and  injure  the  plaintiff,  and  to  cause  and  procure  him 
to  be  unjustly  and  oppressively  sued  and  harassed  in  respect  thereof,  fraudulently  and 
collusively  combined  and  conspired  with  one  George  Rouse, — who  [504]  then  was, 
and  from  thence  continually  had  been,  a  person  in  poor  and  embarrassed  circumstances, 
and  unable  to  pay  the  costs  of  the  action  thereinafter  mentioned, — that,  in  order  to 
make  the  defence  of  the  plaintiff  to  the  payment  of  the  said  bill  more  difficult,  and  to 
deprive  the  plaintiff  of  all  effectual  remedy  for  the  costs  of  such  defence  in  case  of  his 
success,  the  said  bill  should  be  indorsed  by  the  defendant  to  Rouse,  and  that  Rouse 
should,  for  enforcing  payment  thereof,  sue  the  plaintiff  thereon,  as  thereinafter 
mentioned,  for  the  sole  benefit  and  advantage  of  the  defendant  :  and  the  defendant 
thereupon,  for  the  purpose,  and  with  the  intent,  and  in  pursuance  of  the  combination 
and  conspiracy  aforesaid,  then  and  after  the  bill  became  due,  indorsed  it  to  House,  in 
order  that  he,  Rouse,  might  sue  the  plaintiff  for  the  amount  thereof  in  his  Louse's 
name,  but  for  the  sole  benefit  and  advantage  of  the  defendant:  that  House  did 
accordingly,  in  furtherance  of  such  purpose,  intent,  and  conspiracy  as  aforesaid,  to 
wit,  on  the  13th  of  July,  1840,  before  the  barons  of  Her  Majesty's  court  of  Exchequer 
of  Pleas  at  Westminster  in  the  county  of  Middlesex,  implead  the  plaintiff  by  writ  of 
summons  in  an  action  on  promises,  and  declared  in  the  said  action,  and  in  the 
declaration  therein  alleged,  as  the  fact  was,  that  Leeman,  on  the  23rd  of  November, 
1840,  made  the  said  bill  of  exchange  in  writing,  and  thereby  required  the  plaintiff  in 
this  suit  to  pay  to  him,  Leeman,  or  his  order,  331.  6s.  8d.,  six  months  after  the  date 
thereof  (which  period,  he  alleged,  had  expired  before  the  commencement  of  the 
said   suit),  and   that   the   plaintiff  then   accepted    the   said   bill,  and   that   l.eem.in  linn 

indorsed  the  same  to  the.  defendant,  being  the  indorsement  thereinbefore  menli id, 

and  that  the  defendant  then  indorsed  the  same  to  Ionise,  being  the  indorsement  in 
that  behalf  thereinbefore  mentioned,  of  all  which  he  Rouse  further  alleged  in  his  said 

declaration  that  the'  plaintiff  in  this  suit  had  notice,  yet  that  the  now  plain  [505]  till 
had  not  paid  the  amount  of  the  said  bill,  to  House's  damage  of  oOl.,  and  thereupon  he 
brought  suit,  &c.  ;  to  which  declaration  the  now  plaintiff  pleaded  several  plea..,  to  wit, 
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first,  that  he  did  not  accept  the  said  bill,  and  that  thereof  he  put  himself  upon  the 
country,  &c.  :  and  for  a  further  plea  in  that  behalf,  the  now  plaintiff  secondly  pleaded 
and  averred,  that,  &c,  &c.  [setting  forth  the  illegal  agreement  under  which  the  accept- 
ance was  given,  and  its  performance  by  the  parties  thereto  respectively,  and  alleging 
that  there  was  no  consideration  or  value  for  the  indorsement  of , the  bill  to  Rouse,  the 
plaintiff  in  the  said  action] :  and,  for  a  further  plea  in  that  behalf  in  the  said  action, 
the  now  plaintiff  lastly  pleaded  and  averred  the  same  facts  and  circumstances  therein- 
before mentioned  and  alleged  to  have  been  by  him  pleaded  and  averred  in  the  said 
second  plea,  save  and  except,  that,  instead  of  the  said  averment  in  the  said  second 
plea  made,  that  there  was  no  consideration  or  value  for  the  said  indorsement  of  the 
said  bill  to  Rouse,  the  now  plaintiff,  in  his  said  last  plea,  pleaded  and  averred  that  the 
said  indorsement  of  the  said  bill  to  Rouse  was  after  the  same  became  due  and  payable, 
and  not  before,  and  that  he  did  not  become  holder  thereof  until  after  the  same  became 
due  and  payable  :  that  Rouse  joined  issue  on  the  first  plea,  and  as  to  the  other  two 
pleas  replied  de  injuria  :  that  such  proceedings  were  had  in  the  said  court  in  the  said 
action,  that,  at  the  trial  before  Tindal,  C.  J.,  at  the  summer  assizes  for  the  county  of 
Surrey,  in  L841,  a  verdict  was  found  for  the  plaintift'  on  the  first  issue,  and  for  the 
defendant  (the  now  plaintifi')  on  the  issue  upon  de  injuria,  so  far  as  related  to  the  last 
plea,  &c,  and  that  the  now  plaintifi' thereupon  had  judgment  for  his  costs,  &c. :  that, 
after  the  pronouncing  of  the  said  judgment,  to  wit,  on  the  1st  of  March,  1842,  Rouse 
did  depart,  and  still  was  away,  from  this  realm,  to  wit,  in  America,  and  had  left  no 
property  of  any  description  to  [506]  which  the  now  plaintiff  could  resort  for  pay- 
ment of  his  aforesaid  costs  :  and  that  he,  the  now  plaintiff',  had  not  been  paid  the 
amount  of  the  said  costs  so  incurred,  but  the  same,  and  every  part  thereof,  still  remained 
justly  due  and  owing  to  him.  By  means  of  which  several  premises  the  now  plaintiff' 
had  sufi'ered  great  anxiety  and  pain  of  mind,  and  had  been  put  to  great  trouble  and 
difficulty  in  making  out  and  proving  his  defence  to  the  said  action,  and  had  been  forced 
and  obliged  to  lay  out  and  expend,  and  had  laid  out  and  expended,  divers  large  sums 
of  money,  in  the  whole  amounting  to  2001.,  in  and  about  the  defending  himself  in  the 
aforesaid  action  brought  by  Rouse  as  aforesaid,  the  same  being  greater  and  heavier 
costs  and  expenses  than  if  an  action  had  been  brought  in  the  name  of  the  now  defen- 
dant; and  that  the  now  plaintiff  had  been  and  was  otherwise  greatly  injured  in  his 
circumstances,  &c. 

To  this  declaration  the  defendant  demurred  specially,  assigning,  amongst  others, 
the  following  causes — that,  even  if  the  declaration  disclosed  any  cause  of  action  at  all, 
which  the  defendant  denied,  the  cause  of  action  was  not  shewn  with  sufficient  certainty 
or  precision — that,  as  the  declaration  stood,  the  real  cause  of  complaint,  if  it  could  be 
arrived  at  at  all,  could  only  be  arrived  at  through  inference  and  deduction — that, 
inasmuch  as  the  plaintiff  admitted  himself  to  have  been  a  party  to  the  agreement  for 
concocting  the  bill  mentioned  in  the  declaration,  the  plaintiff's  consent  to  its  transfer 
was  to  be  assumed  until  the  contrary  appeared,  yet  it  was  nowhere  stated  upon  the 
face  of  the  declaration  that  the  alleged  transfer  was  without  the  knowledge  or  against 
the  consent  of  the  plaintiff',  and,  until  the  contrary  appeared,  it  must  be  taken  that  the 
alleged  transfer  was  in  furtherance  of  the  now  plaintiff's  original  intention,  and  with 
his  continued  concurrence,  so  as  to  rebut  malice,  and  the  plaintifi'  should  have  at  least 
shewn,  in  express  [507]  terms,  that  the  alleged  transfer  of  the  bill  was  without  his 
knowledge  or  against  his  will — that  there  was  nothing  stated  in  the  declaration  from 
which  the  malicious  and  unjust  intention  and  contrivance  in  the  declaration  mentioned, 
was  to  lie  inferred,  that  the  law  could  not  infer  any  malicious  or  unjust  intention  or 
contrivance  from  any  thing  apparent  on  the  face  of  the  declaration,  and  it  was  therefore 
incumbent  on  the  plaintiff  to  shew  affirmatively  and  with  more  precision  wherein 
consisted  such  malicious  and  unjust  intention  and  contrivance — that  the  alleged 
illegality  in  the  declaration  mentioned  should  have  been  shewn  with  more  clearness, 
and  by  means  of  more  positive  averment,  for  that  it  was  quite  consistent  with  the 
declaration,  that,  at  the  time  of  the  making  of  the  alleged  agreement  and  bill  of 
exchange,  the  innocence  and  integrity  of  Leeman  in  the  premises  had  been  conclusively 
established,  or  that  he  had  been  pardoned  ;  and  that  the  only  pretence  for  a  cause  of 
action,  as  disclosed  on  the  face  of  the  declaration,  lay  in  the  alleged  transfer  of  the 
bill  mentioned  in  the  declaration  to  a  party  in  embarrassed  circumstances,  whereas  the 
law  recognises  no  such  evil  consequences  to  the  plaintiff  as  those  upon  which  he  had 
founded  his  action,  and  repudiates  the  same. 
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Joinder  in  demurrer. 

Manning,  Serjt.  (with  whom  was  G.  Hayes),  in  support  of  the  demurrer.  No 
cause  of  action  can  arise  out  of  the  transaction  disclosed  in  this  declaration.  It 
has  repeatedly  been  held,  that  a  party  cannot  maintain  an  action  in  respect  of  a 
transaction  directly  arising  out  of  an  illegal  contract  to  which  he  himself  was  a  party. 
The  facts  set  up  here  are,  in  effect,  the  same  as  those  which  were  set  up  in  answer  to 
Kouse's  action  upon  the  bill.  In  Simpson  v.  Bloss  (7  Taunt.  246),  it  was  held  that  the 
test,  [508]  whether  a  demand  connected  with  an  illegal  transaction  is  capable  of  being 
enforced  at  law,  is,  whether  the  plaintiff  requires  any  aid  from  the  illegal  transaction 
to  establish  his  case.  There,  the  plaintiff  laid  an  illegal  wager  with  B. :  the  defendant 
assumed  a  part  in  the  bet :  the  plaintiff  won  :  it  was  expected  that  B.  would  pay  on 
a  certain  day,  before  which  the  plaintiff,  at  the  defendant's  request,  because  he  was 
going  to  a  distance,  advanced  to  the  defendant  his  share  of  the  winnings:  B.  died 
insolvent  before  the  day,  and  the  bet  never  was  paid.  The  court  held,  that,  inasmuch 
as  the  plaintiff  could  not  establish  his  case  without  the  aid  of  the  illegal  wager  in  his 
proof,  he  could  not  recover.  "The  plaintiff,"  observes  Gibbs,  C.  J.,  "says,  the  pay- 
ment was  on  a  condition  which  has  failed ;  but  that  condition  was,  that  Brograve,  who 
was  concerned  with  the  plaintiff  and  defendant  in  this  illegal  transaction,  should  make 
good  his  part  by  paying  the  whole  bet  to  the  plaintiff;  and  it  is  impossible  to  prove 
the  failure  of  this  condition,  without  going  into  the  illegal  contract,  in  which  all  the 
parties  were  equally  concerned.  We  think,  therefore,  that  the  plaintiff's  claim  is  so 
mixed  with  the  illegal  transaction  in  which  he  and  the  defendant  and  Brograve  were 
jointly  engaged,  that  it  cannot  be  established  without  going  into  proof  of  that  trans- 
action, and  therefore  cannot  be  enforced  in  a  court  of  law."  In  Stephens  v.  Robinson 
(2  C.  &  J.  209),  it  was  held  that  a  printer'  who  had  made  a  false  affidavit  that  he  was 
sole  proprietor  of  a  newspaper,  could  not  sue  the  real  proprietors  for  printing  such 
paper,  or  for  any  matter  connected  with,  or  assisting,  its  circulation  :  Bayley,  B., 
observing  that  "a  civil  court  will  not  make  itself  ancillary  to  the  commission 
of  a  crime."  There,  the  plaintiff  was  seeking  to  obtain  money  from  one  who  was 
[509]  participant  in  the  illegal  transaction.  So,  here,  the  plaintiff  can  have  no  right 
of  action  independently  of  the  corrupt  contract  between  himself  and  the  defendant. 
The  case,  therefore,  falls  within  the  maxim  of  law,  ex  dolo  malo  non  oritur  actio.  In 
Golbwrn  v.  J'ulmore(a),  it  seems  to  have  been  considered  that  the  proprietor  of  a  news- 
paper, convicted  and  fined  for  the  publication  of  a  libel  in  the  paper,  inserted  without 
his  knowledge  and  consent  by  the  editor,  cannot  recover  against  the  editor  the 
damages  sustained  by  such  conviction.  Lord  Lyndhurst,  C.  B.,  there  said  :  "  I  know  of 
no  case  in  which  a  person  who  has  committed  an  act  declared  by  the  law  to  be  criminal, 
has  been  permitted  to  recover  compensation  against  a  person  who  has  acted  jointly  (/;) 
with  him  in  the  commission  of  the  crime.  It  is  not  necessary  to  give  any  opinion 
upon  this  point;  but  I  may  say  that  I  entertain  little  doubt  that  a  person  who  is 
declared  by  the  law  to  be  guilty  of  a  crime,  cannot  be  allowed  to  recover  damages 
against  another  who  has  participated  in  its  commission."  No  contribution  will  in, 
general  be  allowed  amongst  wrong-doers  :  Merryweatlw  v.  Nfaxm(fi).  That  doctrine, 
however,  is  subject  to  this  qualification,  that  it  does  not  apply  where  the  act  is  not 
morally  wrong  (d).  [Maule,  J.  Or,  rather,  where  the  party  is  ignorant  that  he  is 
committing  an  offence  (r).  |  In  Slimbll  v.  Hosier  (2  N.  C.  634,  '■'>  Scott,  59),  the  plaintiff 
published  a  libel  at  the  request  of  the  defendant,  and  on  bis  undertaking  to  indemnify 
him  against  [510]  the  consequences  of  such  publication,  and  defended  an  action 
brought  against  him  for  the  libel  at  the  defendants  request,  and  on  his  promise  to 
indemnify  aim  against  the  costs  of  such  action.  It  was  held  that  the  consideration 
was  illegal,  and  the  promise  void.  Here,  the  plaintiff  is  setting  up  a  corrupt  agree 
men!  under  which  he  has  received  a  benefit.     In  llarmtm  v.  Tappenaen(3  Esp.  N.  I'.C 

(a)   I  G.  M.  &  K.  7:;,  I  Tyrwh.  677.     And  see  I  Tyrwh.  840. 

(//)  Quaare  as  to  the  joint  character  of  the  act  oi  the  editor,  and  the  res] Bibility 

of  the  proprietor. 

(c)  8  T.  Et.  L86.  And  see  F.  \.  B.  L62,  ('.  D.  ;  Philips  \.  Biggs,  Bardr.  L64,  Bull. 
N.  P.  I  l<;:  2  Smith,  L.  C.  297. 

(,/)  Betts  v.  Gibbins,  2  A.  &  E.  .".7,  I  N.  &  M.  64.  And  see  ll.  :;i  ll.  6,  fo.  26 
pi.  :; ;   Wilson  v.  Miliar,  2  Campb.  152. 

(c)  Ace.  Adamson  v.  Jarvis,  I  Bingh.  66.     12  J.  I!.  Moore,  241. 
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278),  it  was  held  that  no  action  lies  to  recover  the  costs  of  a  proceeding  by  mandamus 
to  restore  a  member  of  a  corporate  body  who  had  been  improperly  amoved.  In  Ward 
v.  Lloyd  (6  M.  &  G.  785,  7  Scott,  X.  R  4!Ui),  this  court  refused  to  set  aside  a  warrant 
of  attorney  given  to  secure  a  sum  of  money,  the  price  of  compounding  a  felony  :  but 
that  was  on  the  ground  that  the  illegal  agreement  was  not  sufficiently  brought  home 
to  the  plaintiff. 

Dowling,  Serjt.  (with  whom  was  Channell,  Scrjt. ),  contra.  This  is  not  the  case  of 
one  of  several  wrongdoers  seeking  to  enforce  by  action  against  those  who  stand  in 
pari  delicto  with  him,  a  right  arising  out  of  the  wrongful  act.  The  plaintiff  charges 
the  defendant  with  having  wrongfully  conspired  with  a  pauper  to  enforce  against  him 
a  demand  which  he  knew  he  could  not  enforce.  The  gist  of  the  action  is,  the  con- 
spiracy to  deprive  the  plaintiff  of  his  remedy  for  his  costs;  and  this  is  altogether 
collateral  to,  and  independent  of,  the  alleged  illegal  contract.  Gregory  v.  The  ]>"!;>  of 
Brumsuridt  (•>  M.  &  (t.  205,  7  Scott,  X.  R.  972)  is  an  authority  to  shew  that  an  action 
upon  the  case  will  lie  for  a  fraudulent  conspiracy  to  do  an  act  prejudicial  to  the 
plaintiff.  [Maule,  J.  Do  you  find  any  authority  for  an  action  for  a  conspiracy  to 
bring  a  civil  action!]  In  Skiimer  v.  Gwiton  (1  Wins.  Saund.  228  c,  1  Ventr.  12,  18, 
Sir  T.  Raym.  17ii,  2  Keb,  47:5,  470,  407),  an  action  was  held  to  lie  [511]  against  three 
persons,  for  that  they,  per  conspirationem  inter  eos  habitam,  maliciously  procured  the 
plaintiff  to  be  held  to  bail.  In  Fitzherbert's  Nature  Brevium  (page  llti,  B.  E.  F.  H.), 
it  is  laid  down,  that,  "  if  men  say  and  affirm  unto  A.  that  he  hath  right  unto  such  land, 
and  procure  and  cause  linn  to  sue  an  action  for  the  same  against  B.,  who  is  tenant  of  that 
land,  &c,  by  which  he  is,  of  necessity,  compelled  to  sell  other  lands  or  tenements  for 
the  defence  of  his  land.  &c,  now  he  shall  have  an  action  against  those  who  procure  or 
conspire  to  cause  A.  to  tiring  his  action,''  &c.  "Conspiracy  shall  be  maintainable 
against  those  who  conspire  to  bring  an  assise  in  the  name  of  the  plaintiff  against  a 
defendant,  and  to  make  one  attorney  for  the  plaintiff,  in  which  assise  the  plaintiff  was 
found  villein,  &c,  now  he  may  bring  this  writ  of  conspiracy.  And  conspiracy  shall 
be  maintainable  against  those  who  conspire  to  indict  one  of  trespass,  &c,  whereof  he 
is  acquitted,"  &c.  "If  one  conspire  to  cause  a  false  office  to  be  found  of  my  land, 
which  is  found  by  his  procurement,  &c,  1  shall  have  a  writ  of  conspiracy."  So,  in 
Com.  Dig.  Action  upon  the  case  for  a  conspiracy  (A.),  it  is  said  that  a  writ  of  con- 
spiracy, or  an  action  upon  the  case  in  nature  of  conspiracy,  lies  for  procuring  an  action 
to  lie  brought  against  another  maliciously  (citing  F.  X.  B.  11<>.  E.,  and  Sir  T.  Raym. 
176).  In  Flight  v.  Leinan  (4  Q.  B.  883.  And  see  //'»</'  \.  Simeon,  post,  548),  a 
declaration  in  case  alleged  that  the  defendant  unlawfully  and  maliciously  did  advise, 
procure,  instigate,  and  stir  up  T.  to  commence  and  prosecute  an  action  on  the  case 
against  the  plaintiff,  wherein  certain  issues  were  joined,  as  to  which  the  plaintiff  was 
acquitted  :  and  it  was  held  that  no  cause  of  action  appeared,  the  declaration  not 
shewing  maintenance  (inasmuch  as  the  action  appeared  not  to  have  been  commenced 
when  the  de-[512]-fendant  interfered  i,  and  not  alleging  want  of  reasonable  and 
probable  cause  for  the  action.  Here,  the  declaration  does  contain  the  allegation  that 
was  wanting  there. 

Manning,  Serjt,  in  reply.  In  the  case  last  cited  no  action  would  have  lain  if  the 
allegation  had  been  inserted.  In  Scott  v.  Bye  ('.'  .1.  B.  -Moore.  649),  a  writ  of  false 
judgment  had  been  brought  from  the  Southward  court  of  requests  to  this  court :  and, 
after  argument,  the  court  held  that  the  writ  would  not  lie.  and  awarded  a  procedendo. 
The  defendant  afterwards  brought  an  action  upon  the  case  against  the  plaintiff  in  the 
court  of  King's  Bench,  for  maliciously,  and  without  reasonable  or  probable  cause, 
suing  out  the  writ  of  false  judgment,  whereby  the  former  was  put  to  costs:  and  it 
was  held  that  the  action  could  not  be  supported.  [Maule,  J.  That  was  not  a  case  of 
conspiracy  :  the  party  of  his  own  head  sued  out  the  writ.]  Here,  no  answer  has  been 
offered  to  the  argument  that  the  cause  of  action,  if  any,  can  only  lie  made  out  by 
setting  up  the  illegal  agreement.  Besides,  in  the  action  brought  by  Bouse,  upon  the 
bill,  the  present  plaintiff  pleaded  a  false  plea,  viz.  that  he  did  not  accept  the  bill :  he 
therefore,  in  part  at  least,  1  nought  the  difficulty  upon  himself. 

Tixdal,  C.  J.  I  think  that  this  case  may  be  determined  on  the  short  ground  that 
the  plaintiff  is  unable  to  establish  his  claim  as  stated  upon  the  record,  without  relying 
upon  the  illegal  agreement  originally  entered  into  between  himself  and  the  defendant. 
That  is  an  objection  that  goes  to  the  very  root  of  the  action.  Suppose,  instead  of 
resisting  the  action  brought  against  him  by  Rouse,  the  plaintiff  had  paid  the  money, 
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he  could  not  have  recovered  it  back  :  had  he  attempted  to  do  so,  he  would  have  been 
met  by  the  maxim  of  law,  ex  dolo  malo  [513]  non  oritur  actio.  If  he  could  not 
succeed  in  such  an  action,  I  do  not  see  how  he  can  recover  damages  in  a  court  of  law 
for  an  injury  incidentally  resulting  from  the  same  state  of  circumstances,  inasmuch  as 
he  must  put  in  the  very  front  of  his  declaration  the  illegal  agreement  to  which  he  has 
been  a  party.  The  case  of  Simpson  v.  Bloss  seems  to  me  in  effect  to  decide  the  present. 
I  therefore  think  the  defendant  is  entitled  to  our  judgment. 

Maule,  J.  I  am  of  the  same  opinion.  The  principle  has  been  conceded,  that  the 
plaintiff  cannot  recover,  where,  in  older  to  maintain  his  supposed  claim,  he  must 
set  up  an  illegal  agreement  to  which  he  himself  has  been  a  party.  It  has  been  con- 
tended, however,  that  the  present  case  does  not  fall  within  that  rule,  inasmuch  as  the 
right  of  the  plaintiff  to  recover  does  not  depend  upon  the  illegal  agreement  with  the 
defendant,  to  which  he  was  a  party,  but  upon  the  subsequent  fraudulent  conspiracy 
between  the  defendant  and  Rouse.  I  think  that  is  not  so.  It  was  a  necessary  part 
of  the  plaintiffs  case  to  shew  that  Rouse  had  no  real  cause  of  action  against  him  upon 
the  bill.  The  absence  of  the  cause  of  action  in  Kouse  arises  out  of  the  illegality  of 
the  consideration  for  which  the  bill  was  given.  The  fraudulent  transaction  was  a 
necessary  part  of  the  plaintiffs  case  ;  in  fact  it  is  founded  upon  it ;  and  that  enables 
the  defendant  to  take  advantage  of  the  blot  by  demurring  to  the  declaration,  which 
states  that  the  defendant,  well  knowing  the  fraudulent  and  illegal  nature  of  the 
transaction  therein-before  mentioned,  and  being  well  aware  that  the  plaintiff  was  not 
liable  at  law  to  pay  the  amount  of  the  bill,  and  that  there  was  no  reasonable  or  probable 
cause  whatever  for  suing  him  thereon,  but  maliciously  and  unjustly  intending,  &c., 
fraudulently  and  collusively  combined  and  conspired  with  Kouse,  a  pauper,  in  order 
to  [514]  deprive  the  plaintiff  of  all  effectual  remedy  for  the  costs  of  his  defence,  in 
case  of  his  success,  that  the  bill  should  be  indorsed  to  Kouse,  for  the  purpose  of  enabling 
Kouse  to  sue  thereon,  for  the  defendant's  benefit.  If  the  declaration  had  simply  alleged 
the  conspiracy  between  the  defendant  and  Kouse  to  impose  upon  the  plaintiff  an 
insolvent  party,  when  the  defendant  was  the  person  really  interested  in  the  result  of 
the  action,  possibly  it  might  have  been  good.  But  that  would  only  have  postponed 
the  plaintiffs  difficulty  to  the  next  stage  ;  for,  as  soon  as  it  had  been  shewn  by  plea 
that  the  transaction  out  of  which  the  plaintiffs  right  to  recover,  if  any,  arose,  was 
illegal,  the  action  would  have  been  answered.  I  do  not  think  the  allegation  as  to  the 
transaction  out  of  which  the  bill  arose  could  be  struck  out  ;  it  seems  to  me  to  be  a 
material  part  of  the  declaration.  Where  a  party  in  pleading  states  the  same  thing 
generally  as  well  as  particularly,  and  the  latter  statement  discloses  some  illegality  in 
the  t  rausact  ion,  1  think  the  general  allegation  must  lie  taken  to  have  the  same  meaning. 

I  am  by  no  means  disposed  to  hold  that  an  action  can  be  sustained  for  inciting 
another  to  bring  an  action  without  reasonable  or  probable  cause.  The  cases  seem  to 
me  to  shew  the  contrary.  But  it  is  not  necessary  to  decide  that  on  the  present  occasion  ; 
for,  the  e.i  v    ,  ,  ms  to  me  to  fall  within  the  general  principle  referred  to. 

CR.E8SWELL,  J.  I  am  of  the  same  opinion.  It  appears  that  the  plaintiff's  cause 
of  action  rests  entirely  upon  the  illegality  of  a  transaction  to  which  the  plaintiff  was 
himself  a  party.     The  foundation  of  the  plaintiff's  claim  is,  the  alleged  conspiracy 

between  the  defendant   and   Ionise,  thai   the  latter   should    lie    put    forward   as    plaintiff 

in  an  action  upon  a  bill  of  exchange  given  in  pursuance  of  an  illegal  contract.  But 
for  the  alleged  illegality,  Kouse  had  a  good  cause  of  action  on  the  bill:  [515]  the 
illegality  of  the  transaction,  therefore,  is  the  foundation  of  the  plaint  ill's  cause  of  action. 
Erle,  J.  I  also  am  of  opinion  thai  the  present  action  fails,  inasmuch  as  the 
illegality  of  the  original  transaction  is  the  very  foundation  of  the  plaintiffs  claim. 
The  original  t  ransaction  necessarily  forms  pari  of  the  statement  upon  which  the  plaintiffs 
right  to  complain  of  the  fraudulent  conspiracy  rests;  because,  Init  for  such  illegality, 
Ionise  had  ;i  prima    facie  right  to  sue  the  plaintiff  upon    the  bill.       Bui    for   the    illegal 

agreement  disclosed  by  the  declaration,  I  see  nothing  unlawful  in  that  which  is  imputed 
to  the  defendant. 

Judgment  for  the  defendant. 

Dowling,  Serjt.,  for  the  plaintiff,  prayed  leave  to  amend. 

TlNDAL,  0.  J.      We  d it  think  thai  this  is  a  case  in  which  we  ought  to  interfere. 

Both  parties  have  been  guilty  Of  an  infringement  of  the  law. 
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Wood  v.  James  Kerry,  Executor  of  Susan  Kerry,  Deceased.     Nov.  16,  1846. 

To  a  declaration  charging  the  defendant  as  executor,  the  latter  pleaded  that  he  never 
was  executor  of  the  last  will,  &C,  nor  ever  administered  any  of  the  goods  or  chattels, 
&c,  as  in  the  declaration  alleged,  concluding  to  the  country  : — Held,  that  the  plea 
was  properly  concluded. 

Debt,  against  the  defendant,  executor  of  the  last  will  and  testament  of  Susan 
Kerry,  deceased,  for  the  price  and  value  of  goods,  in  the  lifetime  of  the  said  [516] 
Susan  Kerry  sold  and  delivered  by  the  plaintiff  to  Susan  Kerry  ;  and  for  money  found 
to  be  due  from  Susan  Kerry  to  the  plaintiff  on  an  account  stated  between  them  in 
the  lifetime  of  Susan  Kerry. 

Second  plea,  that  the  defendant  never  was  executor  of  the  last  will  and  testament 
of  the  said  Susan  Kerry,  deceased,  nor  ever  administered  any  of  the  goods  or  chattels 
which  were  of  the  said  Susan  Kerry,  deceased,  at  the  time  of  her  death,  as  in  the 
declaration  alleged  ;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes — that  the  plea  introduces  new  matter,  viz. 
that  the  defendant  never  administered  any  of  the  goods  or  chattels  which  were  of  the 
said  Susan  Kerry,  deceased,  at  the  time  of  her  death,  and  yet  does  not  conclude  with 
a  verification  (a), — that  it  traverses  matter  neither  expressly  alleged  nor  necessarily 
implied  in  the  declaration  ;  that  is  to  say,  that  the  defendant  administered  the  goods 
and  chattels  of  the  said  Susan  Kerry,  deceased,  and  that  the  plea  improperly  concludes 
to  the  country,  and  is  otherwise  bad  in  law. 

Joinder  in  demurrer. 

Dowling,  Serjt,  in  support  of  the  demurrer.  The  plea  denies  matter  that  is  neither 
alleged  nor  necessarily  implied  in  the  declaration,  and  therefore  ought  to  have  con- 
cluded with  a  verification.  [Tindal,  C.  J.  Does  not  the  term  "executor"  in  the 
declaration  include  both  one  who  has  been  Darned  executor  in  the  will,  and  one  who 
has  rendered  himself  liable  as  such  by  intermeddling  with  the  goods  of  the  deceased  ?] 
In  Com.  Dig.  [517]  tit.  Pleader  (2  D.  7),  it  is  said,  that,  "to  a  plea  of  ne  unques 
executor,  the  plaintiff  may  reply  that  the  plaintiff  has  administered  "  (citing  Winch, 
Ent.  341).  [Maule,  J.  Your  argument  is  directly  contrary  to  the  decision  of  the 
Exchequer  Chamber  in  Scott  v.  Wet/lake  (14  Law  J.,  N.  S.,  Q.  B.  359).  There,  the 
plaintiff  declared  against  the  defendant  as  administratrix  with  the  will  annexed  of 
E.  W.  deceased ;  the  defendant  pleaded  that  "  she  is  not,  nor  ever  hath  been 
administratrix,"  &c,  modo  et  forma,  concluding  with  a  verification  :  and  it  was  held 
that  the  plea  need  not  conclude  to  the  country,  inasmuch  as  it  merely  denied  that  the 
defendant  ever  was  administratrix,  or  liable  as  such.  The  ground  of  the  decision 
there  is  that  the  word  "executor"  in  the  declaration  comprehends  an  executor  de  son 
tort  as  well  as  an  executor  by  probate.  That  case  is  a  distinct  authority  to  shew  that 
the  plea  may  conclude  with  a  verification.]  If  it  may  conclude  with  a  verification, 
according  to  the  general  principles  of  pleading,  it  must  so  conclude.  [Tindal,  C.  J. 
The  authority  you  cite  from  Comyns  applies  only  where  the  defendant  has  not  put 
the  fact  of  his  being  an  executor,  of  either  description,  in  issue  by  his  plea.  But  here 
the  defendant  undertakes  to  prove,  before  the  jury,  that  he  was  not  an  executor  of 
any  sort.]  Prima  facie  the  allegation  in  the  declaration  means  that  the  defendant  is 
named  executor  in  and  by  the  will  of  the  testatrix :  if  it  includes  both  descriptions,  it 
is  double  (c).  [Tindal,  C.  J.  How  is  the  plaintiff  prejudiced  by  this  mode  of  pleading? 
Maule,  J.  It  seems  from  Coulter's  <n*t'  (5  Co.  Eep.  30)  that  the  defendant  could  not 
properly  be  described  otherwise  than  [518]  he  is  described  here  :  it  was  there  resolved 
that  "the  naming  the  defendant  executor  testamenti  et  ultimas  voluntatis,  &c,  doth 
not  prove  him  lawful  executor,  for  so  every  executor  of  his  own  wrong  is  named,  and 

(a)  Even  if  the  plea  is  improperly  concluded  to  the  country,  as  introducing  new 
matter,  yet  as  the  new  matter  was  the  subject  of  a  negative  allegation,  the  defendant 
was  not  bound  to  offer  to  verify  (i.e.  to  prove)  it.  See  Co.  Litt.  303  a.,  Com.  Dig. 
tit.  Pleader  (E.  2'.)) ;  Bodenham  v.'  //;//,  7  M.  et  W.  274. 

(c)  The  plaintiff,  in  effect,  says  to  the  defendant, — I  charge  jrou,  as  executor. 
Whether  you  are  executor  de  jure  or  de  facto — by  the  appointment  of  the  testator, 
or  by  your  own  act — I  have  no  means  of  ascertaining,  and  am  not  bound  to  make  the 
distinction. 
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there  is  no  other  form  of  writ  or  count."]  A  replication  that  the  defendant  had  so 
dealt  with  the  effects  of  the  deceased  as  to  become  executor  de  son  tort,  would  clearly 
be  bad.  [Maule,  J.  I  think  otherwise:  it  would  be  narrowing  the  issue.]  .Suppose 
the  defendant  were  to  plead  a  retainer  in  satisfaction  of  a  debt  due  to  himself,  if  he 
were  an  executor  de  son  tort,  the  plaintiff  must  reply  that  fact:  Alexander  v.  Lane  (a). 
[Tindal,  C.  J.  To  entitle  himself  to  rely  on  a  retainer,  the  executor  must  shew  that 
he  is  lawfully  so.]  The  difficulty  is  that  suggested .  by  Parke,  B.,  in  JVheattey  v. 
Williams  (1  M.  &  W.  533,  Tyrwh.  &  Gr.  1047),  viz.  "that  there  is  here  a  negative, 
and  no  affirmative." 

Channell,  Serjt.,  in  support  of  the  plea.  The  plea  is  not  open  to  any  of  the 
objections  assigned  as  causes  of  demurrer.  The  plaintiff  seeks  to  charge  the  defendant 
in  a  representative  character.  .Since  the  new  rules  of  pleading,  it  is  quite  clear  that 
the  representative  character  is  admitted  on  the  record,  unless  directly  traversed.  The 
plea,  therefore,  merely  professes  to  traverse  the  representative  character  the  plaintiff 
has  by  his  declaration  assigned  to  the  defendant.  Upon  such  a  declaration  as  this, 
the  plaintiff  will  succeed,  by  proving  either  that  the  defendant  has  lawfully 
administered,  or  that  he  has  done  acts  constituting  him  an  executor  de  son  tort. 
Coulter's  case,  and  other  authorities  (1  Wms.  Saund.  265  (2)),  shew  that  this  is  the 
proper  and  only  mode  of  declaring.  Scott  v.  Wedlake  is  an  authority  for  the  same 
position,  and  also,  for  holding  that  this  plea  is  properly  con-[519]-cluded.  It  is  true 
there  are  precedents  of  pleas  of  this  sort  concluding  with  a  verification  :  but  it  does 
not  therefore  follow,  that  a  plea  otherwise  concluded  is  bad.  In  delivering  the 
judgment  of  the  court  of  error  in  that  case,  Tindal,  C.  J.,  says  :  "  In  the  case  of 
defendants  charged  as  executors,  the  decisions  have  so  far  established  that  a  conclusion 
to  the  court  is  proper,  that  its  propriety  cannot  now  be  questioned,  even  although 
the  reason  of  the  rule  could  not  be  discovered  :  and  it  was  admitted  in  the  argument 
there  is  no  doubt,  that,  if  that  rule  be  applicable  to  the  case  of  an  administrator,  the 
present  plea  is  properly  concluded.  The  reason,  however,  probably  is,  that  the  con- 
clusion to  the  court  is  not  open  to  the  objection  of  not  necessarily  leading  to  the  same 
issue  as  if  the  conclusion  had  been  to  the  country,  but  leaves  it  open  to  the  plaintiff 
to  shew  in  his  replication  that  the  defendant  is  chargeable  as  executor  in  a  particular 
manner  ;  and  thus  one  of  the  objects  of  pleading — that  of  narrowing  the  question  of 
fact  to  be  tried,  would  be  attained.  And  this  reason  for  the  rule  exists  in  the  case  of 
a  defendant  charged  as  administrator,  if  the  plaintiff  may  reply,  not  by  repeating  his 
general  allegation,  but  by  shewing  a  particular  grant  of  administration  ;  and  that 
narrows  the  issue,  and  brings  it  to  the  same  form  which  it  would  have  taken  had  the 
grant  of  the  administration,  according  to  the  old  practice,  been  stated  in  the  declara- 
tion. It  was  contended  in  the  argument,  that  the  case  of  a  defendant  charged  as 
administrator,  differed  from  that  of  one  charged  as  executor,  because  the  plea  of  ne 
unques  executor,  by  denying  that  the  defendant  was  executor  of  the  last  will,  or  ever 
administered  as  executor,  denies  more  than  is  alleged  in  the  declaration,  which  only 
charges  the  defendant  as  executor  of  the  last  will  ;  and  the  denial  of  the  defendant 
ever  having  administered  is  therefore  new  matter  ;  and  that,  for  that  reason,  the  [520] 
plea  properly  concluded  to  the  court;  whereas  the  plea  in  the  present  case  of  an 
administrator  does  no  more  than  deny  the  allegation  in  the  declaration.  Hut  this 
distinction  does  not  appear  to  be  well  founded.  The  declaration  against  an  executor 
does,  indeed,  describe  him  as  executor  of  the  last  will  and  testament;  but  this  is 
because  there  is  no  other  form  of  writ  or  count;  and  every  executor  in  \w>  own  right 
is  so  named,  according  to  Coulter's  case.  The  plea,  then,  in  denying  thatthe  defendant 
is  executor  of  the  last  will,  or  administered  as  executor,  does  no  more  than  deny  that 
he  is  executor  either  by  right  or  by  wrong;  it  does  no  more  than  deny  what  the 
allegation  in  the  declaration,  thai  the  defendant  is  executor  of  the  last  will,  is  to  be 
understood  as  importing.     Probably  the  addition  of  a  denial  that   the  defendant 

administered,  after'  denying  that    lie   was   executor  of    the    last    will,    may    have   been 

introduced    in    pleading   from   an   apprehensi that,  alt  hough    the  term     '  executor  of 

the  last  will'  is  to  be  construed  in  a  declaration  as  comprehending  an  executor  of  bis 

own  wrong,  it  might  not  be  so  i Btrued  in  a  plea:  but,  however  this  may  be,  it  is 

certain  that  a  declaration  charging  a  defendant  as  executor  of  tihe  last  will,  comprehends 

(a)  Yelv.  137.  See  the  form  of  such  a  replication,  Lib.  I'lae.  loti,  pi.  its,  I  Mod. 
Ent.  199. 
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an  executor  who,  although  not  executor  of  the  last  will,  has  become  liable  by 
administering  as  such ;  and,  consequently' ,  a  plea  denying  the  administering  as 
executor,  is  not  introductory  of  new  matter,  and  is  therefore  in  that  respect 
distinguishable  from  the  plea  denying  the  defendant's  character  of  administrator." 
That  seems  to  shew  that  the  conclusion  of  such  a  plea  as  this  with  a  verification,  is  an 
exception  to  the  general  rule.  If  the  matter  alleged  in  the  plea  is  impliedly  stated 
in  the  declaration,  it  is  not  new  matter ;  and  therefore  a  conclusion  to  the  country  is 
proper. 

Dowling,  Serjt.,  was  heard  in  reply. 

[521]  Tindal,  C.  J.  The  question  before  us  is,  whether  the  conclusion  of  this 
plea  to  the  country  is  wrong :  it  is  not  necessary  for  us  on  the  present  occasion  to 
decide  whether  or  not  it  might  have  concluded  with  a  verification  (a).  It  appears  to 
me  to  be  a  necessary  deduction  from  the  doctrine  laid  down  by  the  Exchequer  Chamber 
in  the  recent  case  of  Scott  v.  Wedlake, — and  which  is  justified  by  the  authorities  there 
cited, — that  the  plea  is  no  more  than  a  complex  answer  to  all  that  is  charged  in  the 
declaration,  and  may  therefore  be  well  concluded  to  the  country.  All  the  authorities, 
from  Coulter's  case,  lay  it  down  that  "  the  proper  mode  of  declaring  is  against  the  party 
as  executor,  and  expound  that  term  as  including  a  rightful  executor,  and  an  executor 
de  son  tort."  The  plaintiff  then  says  by  his  declaration — you,  the  defendant,  are  an 
executor  by  right  or  by  wrong,  to  which  the  defendant  by  his  plea  says,  "  I  am 
neither."  Therefore,  where  the  plaintiff  in  his  declaration  charges  the  defendant  in 
the  character  of  executor,  he,  in  effect,  says  that  he  is  an  executor  properly  constituted 
by  probate,  or  that  he  has  become  chargeable  in  that  capacity  by  intermeddling  with 
the  goods  of  the  deceased.  And  the  defendant  properly  meets  that,  by  pleading  that 
he  never  was  executor,  nor  ever  administered  any  of  the  goods  or  chattels  of  the 
deceased.  The  denial  is  then  given  to  the  extent,  and  no  further,  than  the  charge  in 
the  declaration  ;  and  therefore  I  see  no  objection  to  its  concluding  to  the  country. 
Possibly  such  a  plea  might  also  be  well  concluded  to  the  court.  But  I  do  not  see 
that  the  plaintiff  can  except  to  the  issue  in  its  present  form,  seeing  that  it  leaves  him 
at  liberty,  when  before  the  jury,  to  shew  that  the  defendant  filled  either  the  one 
character  or  the  other,  at  his  option.  I  therefore  think  the  defendant  is  entitled  to 
judgment  on  this  demurrer. 

[522]  Maule,  J.  I  am  of  the  same  opinion.  The  declaration  charges  the  defen- 
dant, in  the  common  form,  as  executor  of  the  last  will  and  testament  of  Susan  Kerry. 
That  allegation,  prima  facie,  means  that  he  was  named  as  executor  in  the  will ;  and  it 
would  strike  one,  at  first,  as  somewhat  singular,  that  such  an  allegation  should  be 
supposed  to  include  any  other  sort  of  executor  than  one  appointed  by  the  will.  But 
it  has  been  held  for  centuries,  that  such  is  the  proper  mode  of  declaring ;  the  ground 
being,  that  there  is  no  other  form  of  writ  in  the  register,  than  one  charging  the  party 
as  executor  generally.  The  result  of  the  authorities,  therefore,  is,  that  the  meaning 
of  this  allegation  is,  that  the  party  has  taken  upon  himself  to  act  as  executor  under 
the  will  or  in  some  other  way  ;  the  general  term  "  executor  "  in  the  declaration,  com- 
prehending the  two  species  of  executors,  namely,  an  executor  named  and  appointed 
by  the  will,  and  also  one  who  has  rendered  himself  liable  to  be  charged  as  such  by 
taking  upon  himself  to  deal  with  the  goods  of  the  deceased.  The  allegation  is  proved 
by  shewing  the  defendant  to  be  clothed  with  either  character ;  just  as  a  party  might 
be  proved  to  be  an  administrator,  by  shewing  a  grant  of  letters  of  administration  to 
him  by  the  bishop  of  one  diocese  or  of  another.  The  plea  only  denies  that  the  defen- 
dant is  executor  in  the  sense  in  which  that  term  is  to  be  understood  in  the  declaration. 
Instead  of  alleging  that  generally,  the  plea  enumerates  the  two  species  of  executors  : 
still,  it  is  but  a  simple  negation  of  that  which  is  alleged  in  the  declaration.  Prima, 
facie,  one  would  say  that  such  a  plea  must  necessarily  conclude  to  the  country.  The 
course  of  the  authorities,  however,  shews  that  it  may  conclude  with  a  verification. 
That  it  may  conclude  to  the  court,  is  clearly  recognised  in  Scott  v.  Wedlake.  But  it  is 
quite  a  different  proposition  to  say  that  it  must  so  conclude.  The  paradox  is  that 
such  a  plea  may  conclude  to  the  court.  That  may  [523]  be  accounted  for  in  this  way. 
The  objection  is  taken  by  the  plaintiff;  if  he  can  shew  that  by  concluding  with  a 
verification,  no  different  issue  can  possibly  arise,  then  the  plea  should  properly  conclude 
to  the  country.     But  that  does  not  apply  to  such  a  plea  as  this,  because  the  replica- 

(a)  Vide  supra,  516  (a). 
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tion  may  raise  a  different  issue  ;  shewing  the  species  of  executorship — stilting,  in  the 
case  of  an  executor  or  administrator,  a  grant  of  probate  or  letters  of  administration  by 
a  particular  ordinary  ;  or,  possibly,  in  the  case  of  an  executor,  a  replication  of  adminis- 
tration granted,  inasmuch  as  it  may  be  said,  that  the  difference  between  the  two  must 
be  taken  by  plea  in  abatement.  That,  however,  is  obiter  only  («).  The  ground  upon 
which  a  plea  may  be  concluded  to  the  court  is,  that  it  does  not  follow  that  the  same 
issue  must  necessarily  arise  upon  it  as  that  already  tendered  ;  and,  therefore,  it  is  not 
to  be  imputed  to  the  defendant  that  his  object  in  so  concluding  it,  can  only  be  to 
delay  the  plaintiff  (A).  On  principle,  as  well  as  upon  authority,  I  think  it  was 
competent  to  the  defendant  at  once  to  take  issue  in  the  manner  he  has  done  here  ;  and 
for  these  reasons  I  am  of  opinion,  that  the  plea  is  good,  and  the  defendant  entitled  to 
judgment. 

Cresswell,  J.  For  the  reasons  so  fully  given  by  the  lord  chief  justice  and  my 
brother  Maule,  I  think  the  defendant  was  at  liberty,  if  he  chose,  to  conclude  his  plea 
to  the  country. 

Ekle,  J.,  concurred. 

Leave  to  amend  on  payment  of  costs,  otherwise  judgment  for  the  defendant  (c). 

[524]    Simmons  ».  Millingen.    Jan.  17,  1846. 

[S.  C.  15  L.  J.  0.  P.  102  ;  10  Jur.  224.] 

The  54th  section  of  the  metropolitan-police  act  (2  &  3  Vict.  c.  47)  imposes  a  penalty 
upon  any  person  who  shall  wilfully  and  wantonly  disturb  any  inhabitant,  by  pulling 
or  ringing  any  door-bell,  or  knocking  at  any  door,  without  lawful  excuse  ;  and  s.  63 
empowers  any  constable  belonging  to  the  metropolitan-police  district,  to  take  into 
custody,  without  warrant,  any  person  who  shall  "  within  view  "  of  such  constable, 
offend  against  the  act. — Section  66  enacts,  "  that  any  person  found  committing  any 
offence  punishable  either  upon  indictment  or  as  a  misdemeanor  upon  summary 
conviction,  by  virtue  of  this  act,  may  be  taken  into  custody,  without  a  warrant,  by 
any  constable,  or  may  be  apprehended  by  the  owner  of  the  property  on  or  with 
respect  to  which  the  offence  shall  be  committed,  or  by  his  servant,  or  any  person 
authorized  by  him,  and  may  be  detained  until  he  can  be  delivered  into  the  custody 
of  a  constable  to  be  dealt  with  according  to  law." — In  trespass  by  A.  against  B.  for 
false  imprisonment,  B.  justified,  on  the  ground  of  A.  having  wilfully  and  without 
excuse,  within  view  of  the  constable  who  apprehended  her,  annoyed  and  disturbed 
the  defendant  and  his  family  by  knocking  and  ringing  at  his  door: — Held,  that,  to 
support  this  plea  under  sections  54  and  (>.'!,  it  was  necessary  to  prove  the  offence  to 
have  been  committed  within  view  of  the  constable. — And,  held,  that  the  plea  afforded 
no  justification  under  s.  66,  inasmuch  as  it  did  not  allege  that  A.  was  "found  com- 
mitting" the  offence  at  the  time  of  apprehension,  or  that  B.  was  the  owner  of  the 
property  on  or  with  respect  to  which  the  offence  was  committed. 

Trespass  for  assault  and  false  imprisonment. 

Pleas — first,  not  guilty — secondly,  as  to  the  assault,  molliter  mauus  imposuit  in 
defence  of  his  possession  of  a  dwelling-house — thirdly,  as  to  assaulting  the  plaintiff, 
and  compelling  her  to  go  into  custody,  and  imprisoning  and  detaining  her  in  prison, 
that  the  defendant  was  lawfully  possessed  of  a  certain  dwelling  house  situate  within 
the  limits  of  the  metropolitan  police  district,  to  wit,  in  White  Lion  Street,  in  the 
count)'  of  Middlesex,  in  which  the  defendant  and  his  family,  before  anil  at  the  several 
times  therein  and  in  the  declaration  mentioned,  inhabited  and  dwelt  ;  that  the  defen- 
dant being  80  possessed  thereof,  and  inhabiting  the  same  as  aforesaid,  the  plaint  ill' just 
before  [525]  the  time  when,  dsc.  in  the  declaration  first  mentioned,  entered  and  came 
into  a  certain  common  highway  and  thoroughfare  called  White  Lion  Street,  adjoining 
to  the  said  dwelling-house  of  the  defendant,  and  into  which  the  outer  door  thereoi 

(a)  Quaere,  whether  the  court  would  not,  ex  officio,  abate  the  writ,  if  the  plaint  ill' 
alleged  all  the  circumstances  necessary  to  render  it  abatable. 

(//)  See  the  notes  to  l/ai/iiinii  \.  (,'rmwl,  I  Wins.  Saund.  103  ;  •">  M.  &  <!.  '.'17,  n.  ; 
as  to  the  cases  in  which  a  special  traverse  may  conclude  with  a  verification. 

(c)  And  see  Bvntlei/  v.  Goldthorpe,  ante,  vol.  i-  p.  368. 
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opened  ;  that  the  plaintiff,  being  so  in  the  said  highway  and  thoroughfare,  and  within 
the  limits  of  the  said  metropolitan-police  district,  just  before  the  time  when,  &c,  within 
the  said  thoroughfare  and  limits,  wilfully  and  wantonly  disturbed  and  annoyed  the 
defendant,  &c,  so  being  such  inhabitant  as  aforesaid,  and  then  being  within  his  said 
dwelling-house,  by  pulling  and  ringing  the  door-bell  of  the  said  dwelling-house,  and 
by  knocking  in  a  loud  and  unreasonable  manner  and  repeatedly,  at  the  door  of  the 
said  dwelling-house,  with  intent  to  annoy  and  disturb  the  defendant,  without  any 
lawful  cause  whatever,  contrary  to  the  statute  in  such  case  made  and  provided 
(2  .V'  .'5  Vict.  c.  47),  and  thereby  greatly  disturbed  and  annoyed  the  defendant  and  his 
family  in  the  peaceable  and  quiet  occupation  of  his  said  dwelling-house,  in  breach  of 
the  peace  of  our  lady  the  Queen  ;  whereupon  the  defendant,  in  order  to  restore  good 
order  and  tranquillity  in  his  said  dwelling-house,  and  to  prevent  the  continuance  of 
the  said  annoyance  and  disturbance,  then  and  there,  within  the  limits  aforesaid,  gave 
charge  of  the  plaintiff  to  one  Robert  Croxford,  then  being  a  constable  of  the  metro- 
politan-police force,  who  saw  and  had  view  of  the  said  offence  so  committed  by  the 
plaintiff  as  aforesaid  (J),  and  then  requested  the  said  constable  to  take  the  plaintiff 
into  custody,  in  charge,  to  the  nearest  police  station-house,  in  order  that  she  might  be 
secured  until  she  could  be  taken  before  a  magistrate  having  jurisdiction  over  the  said 
offence,  to  be  dealt  with  according  to  [526]  law,  or  might  give  bail  for  her  appear- 
ance, according  to  the  statute  in  such  case  made  and  provided  ;  that  the  said  Robert 
Croxford,  so  being  such  constable  as  aforesaid,  at  such  request  of  the  defendant  did 
then  and  there,  and  within  the  limits  aforesaid,  gently  lay  his  hands  on  the  plaintiff, 
for  the  cause  aforesaid,  and  then  and  there  take  the  plaintiff  into  his  custody,  and  did 
then  compel  the  plaintiff  to  go  in  his  custody  from  the  said  dwelling-house  of  the 
defendant,  to  the  nearest  station-house,  being  within  the  said  metropolitan-police 
district,  and  being  the  prison  in  the  declaration  mentioned,  and  then  and  there 
delivered  the  plaintiff  into  the  custody  of  one  William  Coleman,  then  being  a 
constable  of  the  metropolitan  police  force  then  having  charge  of  the  said  station- 
house,  in  order  that  the  plaintiff  might  be  secured  until  she  could  be  brought  before 
such  magistrate,  or  should  give  bail  for  her  appearance  before  such  magistrate,  if  the 
said  constable  in  charge  of  the  said  station-house  should  deem  it  prudent  to  take  bail 
from  the  plaintiff;  that  thereupon  the  said  William  Coleman,  so  being  such  constable, 
as  aforesaid,  then  received  the  plaintiff  into  his  custody  at  the  said  station-house,  upon 
the  said  charge,  and  kept  and  detained  her  in  prison  there  in  the  said  station-house 
for  a  short  time,  to  wit,  three  hours,  upon  the  said  charge,  because  the  police  courts 
of  the  metropolis  were  during  all  that  time  shut,  and  because  it  was  then  Sunday,  so 
that  the  plaintiff  could  not  be  then  taken  before  such  magistrate  as  aforesaid ;  that, 
at  the  expiration  of  such  short  time  as  aforesaid,  the  said  constable  in  charge  of  the 
station-house,  discharged  the  plaintiff  out  of  custody,  and  set  her  at  large ;  and  that 
on  that  occasion  the  plaintiff  was  necessarily  imprisoned  and  detained  in  prison  as  in 
the  introductory  part  of  that  plea  mentioned,  as  the  defendant  might  lawfully  do  for 
the  cause  aforesaid  ;  which  were  the  same  sup-[527]-posed  trespasses  in  the  intro- 
ductory part  of  that  plea  mentioned,  and  above  complained  of  by  the  plaintiff,  and 
that  all  such  supposed  trespasses  were  committed  within  the  limits  of  the  said 
metropolitan-police  district,  and  not  elsewhere — verification. 

To  the  second  and  third  pleas  the  plaintiff  replied  de  injuria  ;  whereupon  issue 
was  joined. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  London  sittings  after  last  Trinity 
term.  It  appeared  that  the  plaintiff,  a  female  who  had  been  in  the  employ  of  the 
defendant,  went  to  his  house  on  the  day  mentioned  in  the  declaration,  being  Sunday, 
for  the  purpose  of  demanding  payment  for  certain  work  she  had  done  for  him  ;  that 
the  plaintiff  refusing  to  pay  the  whole  sum  demanded  by  the  plaintiff,  she  refused  to 
quit  the  house,  whereupon  the  defendant  forcibly  expelled  her  ;  that  the  plaintiff, 
whilst  outside,  violently  knocked  at  the  door,  and  rang  the  door-bell ;  and  that  the 
defendant  sent  for  a  police  constable,  and  gave  her  into  his  custody  for  creating  a 
disturbance,  and  caused  her  to  lie  taken  to  the  police-station,  where  she  was  detained 
for  some  time.  It  appearing  that  the  offence  was  not  committed  in  the  presence  of 
the  constable,  it  was  insisted,  on  the  part  of  the  plaintiff,  that  the  third  plea  was 
unproved,  the  allegation  that  the  constable  "  saw  and  had  view  of  the  said  offence  so 

(/')  It  is  not  alleged  that  the  offence  was  committed  after  the  passing  of  the  act. 
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committed  by  the  plaintiff,"  being  a  material  one,  and  necessary  to  be  proved,  in 
order  to  establish  a  justification  under  the  metropolitan-police  act,  2  &  .'5  Vict.  c.  -17, 
ss.  51  (div.  16)  and  63(a). 

[528]  The  lord  chief  justice,  being  of  this  opinion,  directed  the  jury  accordingly; 
and  they  found  a  verdict  for  the  plaintiff  on  the  first  and  third  issues,  damages  40s., 
and  for  the  defendant  on  the  second. 

C.  Jones,  Serjt.,  in  Michaelmas  term  last,  pursuant  to  leave,  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendant  on  the  third  issue.  He  relied  on  the  66th  section 
of  the  statute  above  referred  to,  which  enacts,  "  that  any  person  found  committing 
any  offence  punishable  either  upon  indictment  or  as  a  misdemeanor  upon  summary 
conviction,  by  virtue  of  this  act,  may  be  taken  into  custody,  without  a  warrant,  by 
any  constable,  or  may  be  apprehended  by  the  owner  of  the  property  on,  or  with 
respect  to,  which  the  offence  shall  be  committed,  or  by  his  servant,  or  any  person 
authorized  by  him,  and  may  be  detained  until  he  can  be  delivered  into  the  custody  of 
a  constable,  to  be  dealt  with  according  to  law." 

Byles,  Serjt.,  now  shewed  cause.  The  third  plea  is  framed  upon  the  63rd  section 
of  the  metropolitan-police  act,  and  therefore  necessarily  alleges  that  the  offence  was 
committed  within  view  of  the  constable  who  apprehended  the  plaintiff.  There  was 
no  conflict  of  evidence.  The  offence  was  not  committed  within  view  of  the  constable. 
The  plea,  therefore,  was  not  proved.  The  defendant  now  seeks  to  rest  his  justifica- 
tion upon  section  66.  To  bring  the  case  within  that  section,  however,  it  is  essential 
to  allege,  as  well  as  to  prove,  that  the  [529]  party  was  found  committing  an  offence 
punishable  by  virtue  of  the  act ;  that  is,  he  must  be  seen  to  commit  the  offence  by  the 
party  who  apprehends  him  ;  he  must  be  taken  flagrante  delicto.  That  is  not  alleged 
with  respect  to  the  defendant  himself :  as  to  the  constable  it  is  alleged,  and  the  proof 
has  failed.  [Tindal,  C.  J.  I  do  not  see  how  the  defendant  can  shift  his  defence  from 
section  51,  upon  which  his  plea  is  evidently  founded,  to  section  66,  which  seems  to 
me  to  point  to  a  totally  different  class  of  offences.  Under  the  66th  section,  the  defen- 
dant could  only  justify  the  detention  of  the  plaintiff  until  she  could  be  delivered  into 
the  custody  of  a  constable  ;  whereas,  here,  the  plea  affects  to  justify  the  subsequent 
imprisonment  also.] 

C.  Jones,  Serjt.,  in  support  of  the  rule.  It  is  competent  to  the  defendant  to 
support  his  plea  upon  any  clause  of  the  act  that  may  enable  him  to  do  so,  notwith- 
standing it  was  framed  upon  the  54th  or  63rd  section.  Though  it  is  essential  for  the 
justification  of  the  constable  that  the  offence  should  be  committed  within  his  view, 
it  is  otherwise  witli  respect  to  the  owner  of  the  property.  [Tindal,  C.  J.  Can  the 
party  who  puts  the  constable  in  motion  be  in  a  better  situation  than  the  constable ?] 
It  is  submitted  that  he  may.  The  offence  "I  which  the  plaintiff  was  guilty  was  a 
misdemeanor  at  common  law.  [Tindal,  0.  J.  The  plea  states  it  to  have  been  con- 
trary to  the  statute,  and  to  the  annoyance  of  the  defendant  and  his  family  ;  it  has 
not  t  lie  aspeet  of  a  public  nuisance.]  In  order  to  bring  the  case  within  the  sixty  -i\l  li 
section,  it  was  not  necessary  that  the  plaintiff  should  be  found,  or  seen  committing 
the  offence,  by  the  constable;  the  act  expressly  providing  thai  the  offender  may  be 
apprehended  "by  the  owner  of  the  property  on,  or  with  respect  to,  which  the  offence 
shall  be  committed,  or  by  his  ser-[530]-\ant,  or  any  person  authorized  by  him."  The 
defendant  is,  therefore,  entitled  to  a  verdict  on  the  third  issue. 

Tindal,  C.  J.     I  am  of  opinion  that  the  rule  ought  to  be  discharged.     The 

(a)  The  54th  section  enacts,  "that  every  person  shall  be  liable  to  a  penalty  of  not 
more  than  4t>s.,  who,  within  the  limits  of  the  metropolitan  police  district,  shall,  iii  any 
thoroughfare  or  public  place,  oo lit  any  of  the  following  offences,  that  is  to  Bay," 

iVe.  :   anil,  a g  the  oil  dices  el Tat  cd,  are  the    following   (div.    16),  "  every  person 

who  shall  wilfully  and  wantonly  disturb  any  inhabitant  by  pulling  or  ringing  any 

door-bell,  or  knocking   at   any  door,  without    lawful    excuse,  or    who   shall    wilfully  and 

unlawfully  extinguish  the  light  of  any  lamp." 

Ami  the  63rd  section  enacts,   "tli.it    it    shall    lie    lawful  for   any  constable    belonging 
to  t  he  metropolitan  police  disl  rid,  and  tor  all   persons   w  horn  he  .shall  call  to  his  assist 
am  c,  to   take    into   custody,  without    a    w  arrant ,  any  person    who,  willnn    \  lew    o!    any 
such   constable,   shall    offend    in    any    manner  against    this  act,   and    «l nunc   ami 

residence 'shall  he  unknown  to  such  constable,  and  cannot   In-  ascertained  by  such 

constable." 
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question  arises  on  the  third  plea,  which,  it  is  quite  clear,  was  framed  with  reference 
to  the  54th  and  63rd  sections  of  the  statute  2  &  3  Vict.  c.  47.  It  points  distinctly 
to  the  offence  described  in  s.  54,  div.  16  ;  for,  it  uses  the  very  words  that  are  found 
therein,  when  it  alleges  that  the  plaintiff  "  wilfully  and  wantonly  disturbed "  the 
defendant  and  his  family,  by  pulling  and  ringing  at  the  door-bell  and  knocking  at  the 
door  of  the  defendant's  house,  without  any  lawful  excuse.  And,  when  we  look  at 
s.  63,  we  find  the  authority  given  to  the  constable  in  these  words : — "  it  shall  be 
lawful  for  any  constable  belonging  to  the  metropolitan-police  district,  and  for  all 
persons  whom  he  shall  call  to  his  assistance,  to  take  into  custody,  without  a  warrant, 
any  person  who  within  view  of  any  such  constable,  shall  offend  in  any  manner  against 
this  act,  and  whose  name  and  residence  shall  be  unknown  to  such  constable,  and 
cannot  be  ascertained  by  such  constable."  The  offence  must  be  committed  within 
view  of  the  constable ;  and  accordingly  the  plea  goes  on  to  allege,  that  the  constable 
"  saw  and  had  view  of  the  said  offence  so  committed  by  the  plaintiff."  That  was 
distinctly  disproved  at  the  trial.  The  plea,  therefore,  being  expressly  framed  on  the 
two  sections  I  have  referred  to,  and  being  substantially  disproved,  the  defence  that 
might  otherwise  have  been  afforded  under  it  fails.  The  defendant,  however,  insists 
that  he  may  nevertheless  rely  for  his  justification  on  section  66.  Perhaps,  if  the  66th 
section  did  apply  distinctly  to  the  same  offences  as  those  enumerated  in  the  former 
sections,  and  the  allegations  in  the  plea  were  sufficient  to  point  it  to  that  section,  the 
argument  might  [531]  be  well  founded.  But  I  am  of  opinion  that  it  fails  in  both 
respects.  The  66th  section  addresses  itself  to  offences  punishable  either  upon  indict- 
ment or  as  misdemeanors  upon  summary  conviction  by  virtue  of  that  act ;  and  there 
are  various  offences  that  are  so  punishable  mentioned  in  other  sections  besides  the  54th. 
It  would  be  somewhat  singular  if,  after  providing  specific  punishments  for  certain 
offences,  a  subsequent  clause  should  be  found  making  a  more  general  provision  for  the 
same  description  of  offences.  But  I  think  the  66th  section  was  only  intended  to  apply 
where  the  party  was  found  committing  the  offence ;  and  here  there  is  no  allegation 
that  the  plaintiff  was  found  committing  the  offence  in  question,  either  by  the  defen- 
dant or  by  the  constable.  If  it  be  said  that  the  statement  in  the  plea  that  the  con- 
stable saw  and  had  view  of  the  offence  so  committed  by  the  plaintiff,  is  tantamount  to 
an  allegation  that  he  found  her  committing  the  offence,  the  answer  is  that  it  wras  not 
proved.  Besides,  I  think  that,  under  s.  66,  the  plea  should  contain  a  further  allega- 
tion, in  which  this  plea  is  deficient :  that  section  only  applies  to  an  apprehension  of 
the  offender  by,  or  by  the  direction  of,  the  owner  of  the  property  on,  or  with  respect 
to,  which  the  offence  shall  be  committed  ;  and  here  there  is  no  averment  that  the 
defendant  was  the  owner  of  the  house  in  question  (a).  Upon  the  whole,  therefore,  I 
am  of  opinion  that  the  plea  was  substantially  disproved,  and  consequently  that  the 
third  issue  was  properly  found  for  the  plaintiff. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  The  point 
upon  which  the  [532]  rule  was  granted  was  whether  the  third  issue  ought  not  to  have 
been  found  for  the  defendant ;  in  other  words,  whether  the  third  plea  was  not  proved. 
The  plea  is  framed  upon  one  or  other  of  three  sections  of  the  2  &  3  Vict.  c.  47, 
namely,  the  fifty-fourth,  the  sixty-third,  or  the  sixty-sixth.  With  respect  to  the  fifty- 
fourth  and  sixty-third  sections,  to  sustain  an  apprehension  of  a  party  under  them,  the 
offence  must  be  shewn  to  have  been  committed  within  view  of  the  constable ;  and 
accordingly  this  plea  so  alleges.  That,  however,  was  disproved  by  the  evidence. 
The  third  issue,  therefore,  was  properly  found  for  the  plaintiff,  so  far  as  those  sections 
are  concerned.  But  it  is  said  that  the  sixty -sixth  section  makes  the  plea  good,  and 
that  it  is  supported  by  the  evidence  as  a  plea  under  that  section.  I  do  not  think 
the  plea  can  properly  be  understood  in  that  sense.  The  sixty-sixth  section  applies 
to  offenders  taken  flagrante  delicto  :  it  provides,  "  that  any  person  found  committing 
any  offence  punishable  either  upon  indictment  or  as  a  misdemeanor  upon  summary 
conviction  by  virtue  of  this  act,  may  be  taken  into  custody,  without  a  warrant,  by 
any  constable,  or  may  be  apprehended  by  the  owner  of  the  property  on,  or  with 
respect  to,  which  the  offence  shall  be  committed,  or  by  his  servant,  or  any  person 
authorised  by  him,  and  may  be  detained  until  he  can  be  delivered  into  the  custody  of 

(a)  Quaere,  whether  a  lawful  occupier  is  not  an  owner  within  the  statute.  If  the 
enactment  applied  only  to  an  absolute  owner, — a  party  seised  in  fee-simple  in 
possession, — its  operation  would  be  very  limited. 
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a  constable,  to  be  dealt  with  according  to  law."  In  order  to  bring  the  case  within 
that  section,  the  party  must  be  actually  "found  committing"  an  offence:  it  is  not 
enough  to  shew  that  he  has  committed  the  offence,  however  recently.  Suppose  the 
offence  to  have  been  of  the  kind  here  complained  of,  that  the  party  had  knocked 
violently  and  frequently  at  the  defendant's  door,  and  rung  his  bell,  to  the  disturbance 
and  annoyance  of  the  inmates  of  the  house  ;  if  he  has  ceased  to  knock  and  ring,  and 
has  walked  away,  whether  a  yard  or  a  quarter  [533]  of  a  mile,  it  matters  not,  he  is 
not  within  the  words  or  the  policy  of  this  section,  which  only  applies  where  the 
offender  is  actually  in  the  course  of  committing  the  offence,  and  it  is  necessary  to 
apprehend  him,  in  order  to  prevent  the  continuance  of  the  nuisance.  Here,  the  plea 
does  not  allege  that  the  plaintiff  was  found  committing  the  offence  with  which  she  is 
charged ;  it  states  that  the  plaintiff,  just  before  the  time  when,  &c,  wilfully  and 
wantonly  disturbed  and  annoyed  the  defendant  and  his  family,  by  pulling  and  ringing 
the  door-bell,  and  by  knocking  in  a  loud  and  unreasonable  manner,  and  repeatedly, 
at  the  door  of  his  house,  with  intent  to  annoy  and  disturb  the  defendant,  without 
any  lawful  cause  whatever,  contrary  to  the  statute  in  such  case  made  and  provided, 
and  thereby  greatly  disturbed  and  annoyed  the  defendant  and  his  family  in  the  peace- 
able and  quiet  occupation  of  his  said  house,  &c.  ;  whereupon  the  defendant,  in  order 
to  restore  good  order  and  tranquillity  in  his  said  house,  and  to  prevent  the  continuance 
of  the  said  annoyance  and  disturbance,  then  gave  charge  of  the  plaintiff  to  a  constable 
who  saw  and  had  view  of  the  said  offence  so  committed  by  the  plaintiff  as  aforesaid, 
and  then  requested  the  said  constable  to  take  the  plaintiff  into  custody,  in  charge,  to 
the  nearest  police  station-house,  in  oider  that  she  might  be  secured  until  she  could  be 
taken  before  a  magistrate  having  jurisdiction  over  the  said  offence,  to  be  dealt  with 
according  to  law,  &c.  That  is  quite  consistent  with  the  constable  having  seen  the 
plaintiff  ringing  the  bell  and  knocking  at  the  door,  not  knowing  whether  she  had  any 
justifiable  excuse  or  not,  and  having  taken  her  into  custody  after  she  had  gone  away 
to  the  distance  of  a  mile  or  more.  That  would  sustain  the  allegations  in  this  plea, 
but  would  not  bring  the  case  within  the  sixty-sixth  section.  The  plea  is  clearly  not 
a  good  plea  under  that  section.  The  probata  failed  as  to  the  fifty-fourth  [534]  and 
sixty-third  sections,  and  the  allegata,  in  respect  of  the  sixty-sixth. 

Cresswell,  J.  I  also  think  the  rule  should  be  discharged.  The  third  plea  is 
clearly  not  a  good  plea  under  the  sixty-sixth  section  :  there  is  no  averment  that  the 
plaintiff  was  found  committing  the  offence  therein  charged.  Then  to  entitle  a  defen- 
dant to  a  verdict  upon  a  bad  plea,  it  must  at  all  events  be  proved  literally  ;  and  here 
the  evidence  failed  to  sustain  this  as  a  plea  under  the  sixty-third  section. 

Erle,  J.  I  also  am  of  opinion  that  the  plaintiff  was  entitled  to  a  verdict  on  the 
third  issue.  The  plea  contains  all  the  allegations  that  were  essential  to  be  proved  to 
justify  the  arrest  of  the  plaintiff  under  the  fifty-fourth  and  sixty-third  sections  of  the 
act.  The  defendant,  however,  failed  to  prove  that  the  offence  was  committed  within 
view  of  the  constable.  The  defendant  now  relies  on  the  sixty-sixth  section.  That 
section  gives  a  right  to  a  constable,  or  to  the  owner  of  the  property  in  respect  of 
uliich  any  offence  may  be  committed,  to  take  into  custody,  without  warrant,  any 
person  found  committing  the  offence.  There  is  no  allegation  in  this  plea  that  the 
plaintiff  was  found  committing  the  offence  charged,  at  the  time  of  her  apprehension. 
And,  assuming  the  allegation  that  the  offence  was  committed  within  view  of  the 
constable,  to  be  equivalent  to  that,  the  proof  failed,  for  the  policeman  did  not  see  the 
offence  committed. 

Rule  discharged  (a). 

[535]     Hkaknk  r.  Tvunkr.     Nov.  20,  1846, 

In  trover  by  A.  against  15.  for  two  promissory  notes,  I!,  pleaded  that,  before  A,  was 
possessed  of  the  notes,  one  ( '.  was  lawfully  possessed  thereof,  as  of  Disown  property, 
that  they  hail  been  fraudulently  obtained  from  ('.,  and  wrongfully  delivered  to  A.. 
whereupon  B.,  as  the  agent  of  C,  and  by  his  direction  and  authority,  took  the 

notes  out  of  the  possessi f  A.     The  replication  traversed  the  property  in  C 

To  support  the  affirmative  of  this  issue,  C.  was  called  as  a  witness.      He  stated,  on 


(„)  See  (,'nuit  v.  .]/,--,,  :.  M.  A  (I.  1  •_>:!,  (i  Seott,  N.  K.   16. 
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the  voir  dire,  that  he  had  not  indemnified  B.,  and  that  he  had  nothing  whatever 
to  do  with  the  action  : — Held,  that  he  was  an  admissible  witness  under  the  3  & 
4  W.  4,  c.  42,  s.  26,  and  the  6  &  7  Viet.  c.  85. — And  semble,  that  he  was  competent 
at  common  law. 

Trover,  for  two  promissory  notes. 

Plea,  inter  alia,  thirdly,  that,  before  the  plaintiff  was  possessed  of  the  notes,  one 
John  Mytton  was  lawfully  possessed,  as  of  his  own  property,  of  the  notes ;  and  that, 
whilst  Mytton  was  so  possessed  thereof,  to  wit,  on,  &c,  certain  persons  then  pretending 
to  carry  on  business  by  and  under  the  firm  or  name  of  Smith  &  Co.,  to  wit.  one 
Benjamin  Parker  and  one  T.  H.  Coyle,  obtained  the  notes  from  Mytton  by  fraud, 
covin,  and  misrepresentation,  and  afterwards,  to  wit,  on,  &c,  wrongfully  delivered 
the  notes  to  the  plaintiff,  and  that  the  plaintiff  then  hail  notice  of  the  premises  ;  and 
that  thereupon  the  defendant,  afterwards,  to  wit,  at  the  time  when,  &c,  for,  and  as 
the  agent  of,  Mytton,  and  by  his  direction  and  authority,  took  the  notes, — then  being, 
and  sdll  remaining,  the  property  of  Mytton,  and  Mytton  then  being  entitled  to  the 
possession  thereof, — from  and  out  of  the  possession  of  the  plaintiff,  as  he  lawfully 
might  do  for  the  cause  aforesaid,  &c 

To  this  plea  the  plaintiff  replied,  that,  at  the  time  when,  &c,  he  was  lawfully 
possessed,  as  of  his  own  property,  of  the  notes  in  the  declaration  mentioned,  in 
manner  and  form  as  in  the  declaration  alleged  ;  without  this  that  the  said  promissory 
notes,  or  either  of  them,  were  or  was  the  property  of  Mytton,  or  that  Mytton  was 
then  entitled  to  the  possession  thereof,  in  manner  ami  form  as  in  the  third  plea 
alleged. 

[536]  At  the  trial,  before  Erie,  J.,  at  the  London  sittings  after  last  Trinity  term, 
Mytton  was  called  as  a  witness  in  support  of  the  defendant's  third  plea.  Being 
objected  to  on  behalf  of  the  plaintiff,  upon  the  ground  that  he  was  directly  interested 
in  the  event  of  the  suit,  seeing  that  it  was  his  own  title  that  was  in  issue,  he  stated, 
on  the  voir  dire,  "  that  he  had  not  indemnified  the  defendant,  nor  had  any  one  done 
so  on  his  behalf ;  that  he  supposed  he  should  be  exempted  from  payment  of  the  bills 
if  the  defendant  succeeded,  but  he  did  not  know  ;  that  he  was  never  consulted  about 
the  action ;  that  he  did  not  know  where  the  bills  were,  or  where  to  get  them  ;  and 
that  he  had  nothing  whatever  to  do  with  the  action."  It  also  appeared  that  Turner, 
when  taken  before  a  police-magistrate  on  a  charge  of  feloniously  obtaining  the  notes 
from  Smith  &  Co.,  stated  that,  in  possessing  himself  of  them,  he  acted  as  the  solicitor 
and  agent  of  Mytton,  whose  property  they  were. 

The  learned  judge  thought  the  witness  Mytton  was  rendered  competent  by  Lord 
Denman's  act,  6  &  7  Vict.  c.  85,  and  accordingly  admitted  his  evidence.  He  proved 
the  substance  of  the  plea. 

A  verdict  having  been  found  for  the  defendant, 

Sir  T.  Wilde,  Serjt,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground,  amongst  others,  that  Mytton's  evidence  had  been  improperly  received. 

Shee  and  Bjdes,  Serjts.  (with  whom  was  John  Henderson),  now  shewed  cause. 
Mytton  was  a  perfectly  competent  witness,  independently  of  either  of  the  recent 
statutes.  He  had  no  certain  ami  immediate  interest  in  the  event  of  the  suit.  In 
Phillipps  on  Evidence  (9th  edit,  p.  81),  it  is  [537]  said:  "The  general  rule  is  laid 
down  by  Gilbert,  C.  B.,  in  these  words  (a) — '  The  law  looks  upon  a  witness  as  interested 
where  there  is  a  certain  benefit  or  disadvantage  attending  the  consequence  of  the  cause 
one  way'  (Gill).  Evid.  106,  107).  And  Mr.  Justice  Buller,  in  the  case  of  The  King  v. 
Prosser  (4  T.  R.  20),  says — 'I  take  the  rule  to  be,  that,  if  the  witness  can  derive  no 
benefit  from  the  cause  before  the  court,  he  is  competent.' "  Buller,  J.,  in  a  previous 
case — Carter  v.  Pearce  (1  T.  B.  163) — had  said  that,  "in  order  to  shew  a  witness 
interested,  it  is  necessary  to  prove  that  he  must  derive  a  certain  benefit  from  the 
determination  of  the  cause  one  way  or  the  other."  In  Smith  v.  Blackham  (1  Salk.  283), 
the  heir  of  a  bankrupt  was  brought  to'prove  a  debt  due  to  him,  in  an  action  by  the 
assignee,  and  it  was  objected  that  the  surplus  of  the  real  estate  (which  was  only  to 
come  in  aid  of  the  personal  estate),  being  to  go  to  the  bankrupt  and  his  heirs,  the  heir, 
by  swearing  as  to  the  personal  estate,  has  this  benefit,  that  he  discharges  the  real  estate 
as  to  so  much.     But  Treby,  C.  J.,  allowed  him  to  be  a  witness,  saying  that  the  con- 

(a)  Or  to  this  effect. 


2  C.  B.  538. 
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tingency  was  too  remote.  In  Smith  v.  Prager  (7  T.  R.  60;  S.  C.  2  Esp.  X.  V.  C.  486), 
in  an  action  for  usury,  the  borrower  was  held  a  competent  witness  to  prove  the  u  hole 
case:  and  Lord  Kenyoii,  C.  J.,  said: — "The  case  of  Bent  v.  Baker  ('■'<  T.  K.  27),  laid 
down  a  clear  and  certain  rule,  by  which  I  have  ever  since  endeavoured  to  regulate  my 
opinion  in  causes  coming  before  meat  nisi  prius,  though  probably  I  may  not  have 
decided  properly  in  every  instance,  when  called  upon  to  form  an  opinion  on  the  sudden. 
The  rule  there  laid  down  was,  that  no  objection  could  be  made  to  the  competency  of 
a  witness  upon  the  ground  of  interest,  unless  he  were  directly  interested  in  the  event 
of  the  suit,  or  could  avail  himself  of  the  verdict  in  the  cause,  so  as  to  give  it  [538]  in 
evidence  on  any  future  occasion  in  support  of  his  own  interest."  In  Collins  v.  Chvynne 
(9  Bingh.  544,  2  M.  A  Scott,  640),  in  an  action  on  a  bond  executed  by  the  defendant 
as  surety  for  a  collector  of  assessed  taxes,  it  was  held  that  the  collector  was  a  com- 
petent witness  against  his  surety.  Tindal,  C.  J.,  in  delivering  the  judgment  of  the 
court,  said  :  "  In  all  the  cases  put  in  argument,  the  interest  of  the  witness  in  the  event 
of  the  suit  is  certain,  immediate,  and  necessary  :  in  this  case,  a  judgment  against  the 
defendant  would  not  have  any  certain,  immediate,  or  necessary  effect  on  the  interest 
of  Bigg  (the  collector) ;  on  the  contrary,  it  may  never  have  any  effect  at  all."  Here, 
Mytton  clearly  had  not  any  certain  or  immediate  interest  in  the  event  of  the  suit :  he 
had  not  instructed  Turner  to  defend  the  action ;  nor  had  he  indemnified  him. 
Mytton's  liability  on  the  notes,  if  he  were  ever  liable  at  all,  would  not  be  varied  by 
a  verdict  for  the  defendant  in  this  action.  Assuming,  however,  that  he  was  not 
a  competent  witness  at  common  law,  the  difficulty  in  respect  of  the  verdict  and  judg- 
ment is  removed  by  the  3  &  4  W.  4,  c.  42,  s.  26,  which  would  prevent  their  being 
used  as  evidence  for  or  against  him,  or  any  person  claiming  under  him,  on  a  future 
occasion.  Or,  if  recourse  must  be  had  to  Lord  Denman's  act  (b),  this  case  presents  the 
very  difficulty  that  statute  [539]  was  intended  to  meet :  and  it  is  quite  clear  that 
Mytton  is  not  a  person  "in  whose  immediate  and  individual  behalf"  this  action  is 
defended,  so  as  to  bring  him  within  the  proviso  of  that  act,  which  applies  only  to  one 
immediately  and  directly  identified  in  point  of  interest  with  the  nominal  defendant. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  E.  James),  in  support  of  the  rule.  The 
defendant  pleads  that  he,  as  the  agent  of  Mytton,  and  by  his  direction  and  authority, 
took  the  notes  in  question  out  of  the  possession  of  the  plaintiff.  He  defends,  therefore, 
upon  the  title  of  Mytton,  and  calls  Mytton  to  support  his  plea.  [Cressvvell,  J.  Mytton 
is  called  only  to  prove  that  which  is  traversed,  namely,  the  property.]  The  replication 
puts  in  issue  the  possession  of  Turner-  as  Mytton's  agent.  A  mere  wrong-doer  cannot 
set  up  the  title  of  a  third  person.     [Cresswell,  J.     Clearly,  the  authority  of  Turner, 

(/<)  6  &  7  Vict.  c.  85,  the  1st  section  of  which,  after  reciting  that  "the  inquiry 
after  truth  in  courts  of  justice  is  often  obstructed  by  incapacities  created  by  the  present 
law,  anil  it  is  desirable  that  full  information  as  to  the  facts  in  issue,  both  in  criminal 
and  civil  eases,  should  belaid  before  the  persons  who  are  appointed  to  decide  upon 
them,  and  that  such  persons  should  exercise  their  judgment  on  the  Credit  of  the 
witnesses  adduced,  and  on  the  truth  of  their  testimony;"  enacts,  "that  no  person 
offered  as  a  witness  shall  hereafter  be  excluded  by  reason  of  incapacity  from  crime  or 
interest  from  giving  evidence,  either  in  person  or  by  deposition,  according  to  the 
practice  of  the  court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question  or 
on  any  inquiry  arising  in  any  suit,  action,  or  proceeding,  civil  or  criminal,  in  any 
court,  or  before  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or  person  having, 
by  law,  or  by  consent  ot  parties,  authority  to  hear,  receive,  and  examine  evidence 

bul  l  hal  e\  ei y  person  SO  offered   may  and  shall  be  admitted  to  gh  e  e\  ideue i  oaf  h, 

or  solemn  affirmation  in  those  cases  wherein  affirmation  is  by  Ian  receivable,  notwitb 

standing  that  such  person  may  or  shall   have  an  interest   in  the  mailer  in   question,  OT 

in  the  evenl  of  the  trial  of  any  issue,  matter,  question,  or  inquiry,  or  of  the  suit,  action, 
or  proceeding  in  which  he  is  offered  as  a  witness,  and  aotwithstandingthal  suoh  p 
offeree l  as  a  witness  may  have  been  previously  oonvioted  of  any  crime  or  offence: 
Provided,  that  this  act  shall  not  render  competent  any  parly  to  any  suit,  action,  or 
proceeding  individually  named  in  the  record,  or  any  Lessor  of  the  plaintiff,  or  tenant 
of  premises  sought  to  be  recovered  in  ejectment,  or  the  landlord  or  other  person  in 
whose  right  any  defendant  in  replevin  may  make  cognizance,  or  any  person  in  whose 
immediate  and  indh  idual  behalf  any  action  may  be  brought  or  defended,  eit  her  «  holly 
or  in  part,  or  the  husband  or  wife  of  Buch  persons  respectively,"  &o. 

C.  P.  xiii.— 34 
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as  agent  for  Mytton,  is  not  put  in  issue.]  Assuming,  then,  that  the  defendant  stands 
upon  the  right  of  property  in  Mytton,  if  the  plaintiff  recovers,  the  defendant  [540] 
may  either  deliver  up  the  notes  or  pay  the  amount  of  damages.  [Maule,  J.  He  can 
only  pay  the  amount  of  damages.]  A  judgment  in  trover  vests  the  property  in  respect 
of  which  the  action  is  brought,  in  the  party  against  whom  the  verdict  is  obtained 
(vide  6  M.  &  G.  640,  n.).  [Maule,  J.  As  between  the  parties  to  the  record.]  And 
those  claiming  under  them  (b).  Here  the  witness  had  a  clear  interest  in  preventing 
the  plaintiff  from  recovering  in  this  action.  The  rule  is  not  so  stringent  as  has  been 
contended :  it  is  not  essential  that  the  benefit  to  the  witness  be  certain  ;  it  is  enough 
if  he  may  derive  advantage  in  a  given  event.  In  The  King  v.  Williams  (9  B.  &  C.  549), 
it  was  held  that,  where  justices  are  empowered  to  give  restitution  of  the  possession 
of  lauds  entered  upon  by  force,  or  holden  by  force,  the  tenant  whose  land  has  been 
entered  upon  or  withholden  by  force,  is  not  a  competent  witness  :  and  Bayley,  J.  said  : 
"  The  general  rule,  in  criminal  as  well  as  civil  cases,  is,  that  a  person  interested  in  the 
event  is  not  competent."  Mytton  stands  much  in  the  same  situation  as  did  the  witness 
in  Bell  v.  Smith  (5  B.  &  C.  188),  a  party  interested  in  the  policy  upon  which  the  action 
was  brought.  [Tindal,  C.  J.  Ward  v.  Wilkinson  (4  B.  &  Aid.  410)  seems  to  come 
very  near  the  present  case.  There,  in  trover  by  A.  against  B.,  C.  was  held  a  competent 
witness  to  prove  property  in  himself.  Suppose  the  plaintiff  fails  in  this  action,  and 
Turner  keeps  the  notes,  the  record  in  this  action  will  not  enable  Mytton  to  recover 
them.]  He  could  prove  that  Turner  obtained  the  notes  at  the  police  office,  and  stated 
that  he  would  hold  them  on  behalf  of  his  client.  He  would  not  want  the  verdict. 
[Tindal,  C.  J.  In  all  the  cases,  the  question  has  been  whether  the  [541]  verdict  and  judg- 
ment in  the  particular  case,  would  be  evidence  for  or  against  the  witness  on  a  future 
occasion.  If  it  would  not,  his  evidence  is  unexceptionable.]  Here,  if  the  defendant 
obtains  a  verdict  upon  the  strength  of  Mytton's  title,  he  will  have  no  answer  to  an 
action  at  the  suit  of  Mytton  for  these  notes ;  for,  it  is  a  clear  general  principle,  that  a 
party  who  professes  to  act  as  agent  for  another,  and,  as  such,  acquires  property,  is 
estopped  from  disputing  the  title  of  his  principal.  There  are  many  eases  to  that  effect. 
[Maule,  J.,  referred  to  Blakemore  v.  The  Glamorganshire  Canal  Company  (2  C.  M.  &  R. 
133,  5  Tyrwh.  603,  1  Gale,  Exch.  78),  where,  in  an  action  brought  by  A.  and  B.  for 
diverting  water  from  their  works,  it  appeared  that  A.,  when  in  the  sole  possession  of 
the  same  works,  had  brought  an  action  for  a  similar  injury,  against  the  same  defen- 
dants, in  which  he  had  obtained  a  verdict  and  recovered  judgment  against  them  ;  and 
it  was  held  that  the  circumstance  of  B.'s  having  been  examined  as  a  witness  in  the 
former  action,  when  he  was  disinterested,  did  not  render  such  verdict  and  judgment 
inadmissible.]  There,  the  witness  was  not  interested  at  the  time  his  testimony  was 
given.  This  question  was  much  discussed  in  Doe  d.  Teynham  v.  Tyler  (6  Bingh.  390, 
4  M.  &  P.  29),  where  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court,  says : 
"  The  general  rule  upon  which  the  incompetency  of  witnesses  is  founded,  is  laid  down 
by  Lord  Chief  Baron  Gilbert,  in  his  Law  of  Evidence  (4th  edit.  p.  106),  in  these  terms  : 
The  law  looks  upon  a  witness  as  interested,  when  there  is  a  certain  benefit  or  dis- 
advantage to  the  witness  attending  the  consequences  of  the  cause  one  way.'  Now, 
this  benefit  may  arise  to  the  witness  in  two  cases — first,  where  he  has  a  direct  and 
immediate  benefit  from  the  event  of  the  suit  itself ;  and,  secondly,  where  he  may  avail 
himself  [542]  of  the  benefit  of  the  verdict  in  support  of  his  claim  in  a  future  action  ; 
and,  where  the  case  falls  within  the  first  description,  in  which  the  interest  is  more 
immediate  and  direct,  there  is  no  occasion  to  have  recourse  to  the  second  principle, 
where  the  interest  is  one  degree  removed."  Here,  the  witness  was  manifestly 
interested  in  producing  a  result  that  would  enable  the  defendant,  his  agent,  to  keep 
possession  of  the  notes.  [Cresswell,  J.  The  record  in  this  action  would  not  be 
evidence  for  him  either  way.]  He  would  not  need  the  record  to  enable  him  to  recover 
them  from  Turner  ;  a  verdict  for  Turner  to  a  certainty  would  prevent  him  from  dis- 
puting Mytton's  title ;  whereas,  supposing  a  verdict  to  pass  for  the  plaintiff,  Turner 
might  set  up  Hearne's  title  to  the  notes,  and  that  he  had  paid  him  the  amount  of  his 
claim  thereon ;  for,  Turner  would  then  be  in  the  situation  of  the  warehouseman  in  the 
case  of  Ogle  v.  Atkinson  (5  Taunt.  759,   1  Marsh.  323).     Mytton,  therefore,  clearly  is 

(J)  As  against  strangers,  the  property  does  not,  even  after  judgment,  vest  in  the 
defendant  with  relation  to  the  conversion  :  quaere,  whether  it  does  not  vest  absolutely 
upon  the  judgment. 
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not  ;i  good  witness,  unless  his  competency  is  restored  by  one  of  the  two  statutes 
referred  to.  The  statute  3  &  4  W.  4,  c.  42,  is  out  of  the  question.  In  the  case  ui  an 
action  by  Turner  against  Mytton  upon  the  notes,  or  by  .Mytton  against  Turner  to 
recover  possession  of  them,  it  would  be  enough  for  Mytton  to  shew  Turner's  admission 
at  the  police-office  that  he  took  possession  of  them  as  Mytton's  agent.  The  case  is 
clearly  within  the  exceptive  proviso  of  the  6  &  7  Vict.  c.  85,  s.  1.  Turner  defends 
upon  the  title  of  Mytton.  The  words  of  the  act  are  not  confined  to  some  positive 
engagement  or  legal  obligation  undertaken  by  the  party;  it  is  enough  if  the  defence 
is,  in  truth,  made  for  the  benefit  of  the  witness.  The  fact  of  Turner  having  procured 
the  notes  as  Mytton's  attorney,  places  him,  distinctly  and  beyond  all  question,  in  the 
situation  of  a  person  defending  the  action  on  the  immediate  and  individual  behalf  of 
Mytton. 

[543]  Tindal,  G.  J.  It  appears  to  me  that  the  objection  that  has  been  urged 
to  the  admissibility  of  Mytton's  evidence,  in  point  of  law,  falls  to  the  ground ;  for, 
without  any  reference  to  the  (i  &  7  Vict  c.  85,  but  upon  the  law  as  it  stood  before, 
I  think  Mytton's  evidence  was  clearly  admissible.  This  is  an  action  of  trover  brought 
by  Hearne  against  Turner  to  recover  damages  for  the  conversion  of  two  promissory 
notes.  The  answer  substantially  set  up  by  Turner  is,  that  these  notes  were  the 
property  of  Mytton,  and  were  wrongfully  in  the  possession  of  Hearne,  and  that  he, 
Turner,  for  and  as  the  agent  of  Mytton,  took  them  out  of  Hearne's  possession.  The 
replication  is,  that  the  notes  were  the  property  of  Hearne,  and  not  of  Mytton.  So 
that,  upon  that  issue,  the  sole  question  was,  whether  the  promissory  notes  were  really 
the  property  of  Hearne  or  the  property  of  Mytton.  Now,  the  only  ground  upon 
w-hich,  before  the  statutes,  an  objection  could  have  been  taken  to  the  admissibility  of 
a  witness  by  reason  of  interest,  was,  either  that  he  was  immediately  interested  in  the 
event  of  the  suit,  or  that  the  verdict  -might  be  available  for  himself  in  a  subsequent 
action.  Let  us  see,  in  the  first  place,  how  far  Mytton  could  have  any  immediate 
interest  in  the  eventof  this  suit  between  Hearne  and  Turner.  The  phrase  "immediate 
interest"  is  one  the  meaning  of  which  is  now  well  ascertained.  For  example,  in 
ejectment,  where  the  landlord  is  let  in  to  defend,  he  is  not  at  liberty  to  call  the 
tenant ;  for,  the  event  of  the  suit  one  way  would  remove  him  from  the  possession  ; 
therefore,  he  has  an  immediate  interest  in  the  event.  So,  if  a  party  has  deposited  a 
sum  of  money  in  the  hands  of  a  third  person,  to  abide  the  event  of  the  suit,  his 
interest  is  immediate,  and  his  testimony  inadmissible.  The  cases  of  bail,  and  of 
wagers  upon  the  event  of  a  suit,  arc  also  instances  to  exemplify  the  rule  ;  and  this  is 
the  extent  to  which  it  has  been  carried.  Then,  could  Mytton  dc-[544]-rive  any  benefit 
from  the  verdict?  All  that  can  be  said  is,  that  he  might  be  better  oft',  if  a  verdict 
was  found  for  the  defendant  ;  not  that  his  legal  rights  would  be  at  all  varied  by  such 
a  result  ;  for,  if  Hearne  were  to  recover  in  this  action  against  Turner,  such  recovery 
would  nut  prevent  .Mytton  from  asserting  any  legal  right  he  might  have  to  recover 
the  notes  from  Hearne;  and,  on  the  other  hand,  if  Turner  succeeds  in  this  addon, 
Mytton  can  only  recover  the  notes  from  him  by  action:  and,  if  it  be  said  thai  Turner 
has  estopped  himself  from  denying  Mytton's  title,  by  the  evidence  he  has  given,  that 
the  notes  e.-ime  to  hi-,  possession  as  tin1  agent  of  Mytton,  that  only  proves  that  Mytton 
would  be  entitled  to  recover  them  as  against  Turner,  without  any  reference  to  the 
■eventof  this  suit.  That  ground  of  objection  failing,  the  next  question  is,  whether 
the  verdict  and  judgment  in  this  suit  would  be  evidence  for  or  against  Mytton  upon 
another  occasion.      I  do  not  understand    that    point    to   have    I il  i Ii  pressed;   and 

it  is  clearly  untenable.    Mytton  is  neither  party  nor  privy  to  the  suit  ;  and,  if  it  wfir 

necessary  to  refer  to  it,  the  statute  :;  &  I  \V.  I,  c.  12,  bs.  :!(i,  -7,  removes  the  object 

by  providing  that  the  verdict  and  judgment  shall  not  lie  admissible  in  evidence  for  or 
against  the  witness  or  any  one  claiming  under  him. 

Maule,  J.  The  question  of  admissibility  or  nou-admisxibilily  of  a  witness,  is 
■often  one  of  considerable  nicety  and  difficulty.  The  object  of  Lord  Denman's  act 
was,  partly  to  remove  objections,  and  part  ly  to  obviate  those  doubt*  and  difficulties. 
I  am  not  very  willing  to  enter  into  the  discussion  as  to  the  admissibility  of  this 
particular  witness  at  common  law.     I   think  he  was  admissible.     To  render  him 

inadmissible  at   common    law,  the  witness  must  be  so  circumstanced    thai    the  record 
might   be  evidence  for  or  against    him  on   another  oeca  [545]  -sion  (and    this  gr 1    is 

removed  by  the  statute  3  &   I  W.  1,  c.  12),  or  be  must  have  a  direct  and  immediate 
interest  in  the  event  of  the  suit.     Eere,  Mytton  stands  thus:  whether  the  plaintiff 
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Hearne,  or  the  defendant  Turner,  or  any  one  else,  sues  him  on  the  notes  in  question, 
he  will  be  liable,  notwithstanding  the  verdict  in  the  present  case,  provided  the  party 
so  suing  can  shew  circumstances  entitling  him  to  recover.  There  is  a  case  of  Grylh 
v.  Davies  (2  B.  &  Ad.  514),  which  has  not  been  adverted  to  at  the  bar,  but  which 
seems  to  me  to  be  material.  There,  the  servant  of  a  party  who  had  been  bargaining 
for  the  purchase  of  a  chattel,  came  to  the  owner,  and  said  that  his  master  desired  to 
look  at  it,  and  would  keep  it  if  approved  :  the  chattel  was  in  consequence  delivered 
to  the  servant,  but  was  neither  purchased  nor  returned.  An  action  of  trover  was 
brought  against  the  servant,  who  called  his  master  as  a  witness  :  and  the  court  held, 
upon  a  motion  for  a  new  trial  on  the  ground  of  the  improper  reception  of  his  evidence, 
that  the  witness  was  admissible.  Therefore  I  think  there  are  strong  grounds  for 
being  of  opinion  that  the  witness  Mytton  was  admissible  at  common  law.  But  I  will 
not  further  discuss  that  question.  It  is  properly  conceded  that  the  statute  6  &  7 
Vict.  c.  85,  is  an  answer  to  the  objection,  unless  Mytton  conies  within  this  description 
of  a  party  on  whose  immediate  behalf  the  action  was  defended.  So  far  as  regards  his 
defence  to  this  action,  the  defendant  Turner  would  have  been  in  precisely  the  same 
situation  if  Mytton  had  been  dead :  the  record,  therefore,  does  not  shew  that  Mytton 
was  a  person  on  whose  immediate  behalf  the  action  was  defended.  It  might,  how- 
ever, have  been  shewn  on  the  evidence.  If  on  the  voir  dire  Mytton  had  said,  "  1 
directed  Turner  to  obtain  possession  of  the  notes  for  me,  and  agreed  to  indemnify 
him  [546]  against  the  consequences  of  any  action  that  might  be  brought  against  him 
for  so  doing/'  then  he  would  have  been  the  person  on  whose  immediate  behalf  the 
action  was  defended.  It  appeared,  however,  that  Mytton  had  nothing  whatever  to 
do  with  the  defence.  He  is  therefore  clearly  not  within  the  exception  in  the  late 
statute  ;  and,  if  so,  it  is  conceded,  and  indeed  it  could  not  be  denied,  that,  assuming 
him  to  have  been  incompetent  at  common  law,  he  would  be  rendered  competent  by 
that  act. 

Cresswell,  J.  I  am  of  the  same  opinion.  Without  meaning  to  express  the 
slightest  doubt  as  to  the  propriety  of  the  opinion  expressed  by  my  lord  and  by  my 
brother  Maule,  that  Mytton  was  an  admissible  witness  at  common  law,  or  at  all 
events  rendered  so  by  the  3  &  4  W.  4,  c.  42,  ss.  26,  27,  I  think  it  sufficient  to  say 
that  Lord  Denman's  act  entirely  removes  all  pretence  for  the  rejection  of  his  evidence. 
Bell  v.  Smith  is  a  totally  different  case.  There,  the  policy  was  effected  in  the  names 
of  the  plaintiffs  as  agents  for  A.,  B.,  C,  and  D.,  and  for  their  sole  use  and  benefit. 
A.,  being  called  as  a  witness  for  the  plaintiffs,  was  objected  to,  and  thereupon  they 
gave  in  evidence  a  deed-poll,  executed  by  A.  before  the  commencement  of  the  action, 
whereby  he  released  to  the  plaintiffs  all  actions  which  he  might  have  by  reason  of  the 
policy,  or  for  any  moneys  to  be  recovered  by  them  from  the  underwriters  :  they  also 
gave  in  evidence  an  indenture,  executed  by  A.  after  the  commencement  of  the  action, 
whereby — after  reciting  that  the  plaintiffs  had  effected  the  policy,  that  A.,  B.,  C,  and 
D.  were  the  persons  interested,  that  actions  had  been  commenced  in  the  names  of 
the  plaintiffs,  and  that,  they  being  desirous  of  an  indemnity  against  the  costs,  the 
court  of  Common  Pleas  had  ordered  A.,  B.,  C,  and  D.  to  indemnify,  and  that  L.  and  E. 
had  agreed  to  do  [547]  it — A.,  B.,  C,  and  D.,  in  consideration  thereof,  and  of  10s., 
assigned  to  L.  and  K.  all  their  interest  in  the  policy,  and  all  benefit  to  be  derived 
therefrom,  and  all  moneys  to  be  recovered  in  the  said  actions,  to  and  for  their  own 
exclusive  use  and  benefit.  And  the  court  held  that  A.  was,  at  all  events,  still  liable 
to  the  attorney  employed  to  bring  the  action,  and  therefore  incompetent.  That  is 
the  whole  effect  of  that  case.  The  observations  of  my  brother  Maule  upon  this  point 
appear  to  me  to  be  unanswerable.  Mytton  is  not  shewn  to  be  the  person  on  whose 
immediate  behalf  this  action  is  defended. 

Erle,  J.  I  also  am  of  opinion  that  this  rule  should  be  dischaiged.  It  appears  to 
me  that  Mytton  was  a  competent  witness,  and,  as  far  as  I  can  discover,  competent 
at  common  law.  If  this  action  had  been  brought  for  an  ordinary  chattel,  it  is  quite 
clear  that  the  witness  would  have  been  competent ;  and  I  do  not  conceive  that  the 
case  is  at  all  varied  by  the  circumstance  of  the  subject-matter  of  the  action  being 
negotiable  securities.  At  all  events,  it  appearing  on  the  voir  dire  that  the  action  was 
not  defended  on  the  immediate  behalf  of  Mytton,  he  was,  if  otherwise  incompetent, 
rendered  competent  by  the  6  &  7  Vict.  c.  85. 

Rule  discharged. 
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[548]     Wade  v.  Simeon.     Jan.  21,  1846. 

.[S.  C.  3  D.  &  L.  587  ;  15  L.  J.  C.  P.  114  ;  10  Jur.  412.     Referred  to,  Hooper  v.  Bristol 
Port  Railway  and  Pier  Company,  1866,  35  L.  J.  C.  P.  299.] 

In  assumpsit,  the  declaration  stated  that  the  plaintiff  had  brought  an  action  against 
the  defendant  in  the  Exchequer,  to  recover  certain  moneys,  that  the  defendant  had 
pleaded  various  pleas,  on  which  issues  in  fact  had  been  joined,  which  were  about  to 
be  tried,  and  that,  in  consideration  that  the  plaintiff  would  forbear  proceeding  in 
that  action  until  a  certain  day,  the  plaintiff  promised  on  that  day  to  pay  the  amount, 
but  that  he  made  default,  &c. — Plea,  that  the  plaintiff  never  had  any  cause  of 
action  against  the  defendant  in  respect  of  the  subject-matter  of  the  action  in  the 
Exchequer,  which  he,  the  plaintiff,  at  the  time  of  the  commencement  of  the  said 
action,  and  thence  until  and  at  the  time  of  the  making  of  the  promise,  well  knew : 
— Held,  sufficient,  on  general  demurrer. — Whether  it  would  have  been  a  good  plea, 
if  specially  demurred  to  for  not  distinctly  averring  that  the  plaintiff  must  have 
failed  in  the  former  action,  or  on  the  ground  that  it  amounted  to  non  assumpsit — 
qmere. — A  further  plea  set  forth  a  judge's  order  for  staying  the  proceedings  in  the 
action  in  the  Exchequer,  on  payment  of  the  money  on  the  day  appointed,  and 
that,  in  default  of  payment,  the  plaintiff  should  be  at  liberty  to  sign  judgment  and 
issue  execution  for  debt  and  costs ;  and  averred  that  the  promise  declared  on  was 
a  promise  deduced  and  implied  from  the  obtaining  and  making  that  order,  and  that 
the  order  had  been  subsequently  set  aside  by  a  rule  of  the  court  of  Exchequer: — - 
Held,  liad,  on  special  demurrer,  as  amounting  to  non  assumpsit. 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  before  and  at  the  time 
of  the  making  of  the  promise  thereinafer  next  mentioned,  an  action  on  promises  had 
been  commenced  and  prosecuted  by,  and  at  the  suit  of,  the  plaintiff  against  the 
defendant,  in  the  court  of  Exchequer,  that  the  plaintiff  had  declared  in  the  said  action 
against  the  defendant  for  the  non-performance  by  the  defendant  of  certain  promises 
in  the  declaration  alleged  to  have  been  made  by  the  defendant  to  the  plaintiff  for  the 
payment  by  the  defendant  to  the  plaintiff,  of  two  sums,  one  amounting  to  13001.,  and 
the  other  amounting  to  7001.,  and  the  said  action  was  so  commenced  and  prosecuted, 
and  the  defendant  declared  therein  as  aforesaid,  for  the  recovery  of  these  sums 
and  the  damages  by  him  sustained  by  the  non-performance  by  the  defendant  of 
his  promises  in  respect  of  the  same,  parcel  of  such  damages  being  interest  upon  the 
said  sum  of  13001.  from  the  25th  of  May,  1840,  until  payment  of  [549]  the  said  sum 
of  13001.,  and  other  parcel  of  such  damages  being  interest  upon  the  said  sum  of  7001. 
from  the  4th  of  July,  1840,  until  payment  of  the  said  sum  of  7001.  ;  that,  before  and 
at  the  time  of  the  making  of  the  promise  of  the  defendant  thereafter  mentioned,  the 
defendant  had  pleaded  divers  pleas  to  the  said  declaration,  and  divers  issues  had  been, 
and  were,  joined  between  the  plaintiff  and  the  defendant  in  the  said  action,  and  the 
plaintiff  had  given  due  nol  ice  for  the  trial  of  the  same,  and  the  same  were  about  to  be 
tried  at,  &c,  and  the  plaintiff  had,  according  to  the  course  and  practice  of  the  said 
court,  duly  entered  the  nisi  prius  record  in  the  said  action  for  the  said  trial,  and  the 
said   trial   was  duly  appointed  and  fixed   to   take  plac i  the  7th  of  December,   L844, 

and  the  same  would  have  taken  place  had  it  not  been  for  the  promise  of  the  defendant 
as  thereinafter  mentioned  ;  that,  before  and  at  the  time  of  the  making  oi  the  promise 
of  the  defendant  as  thereinafter  mentioned,  the  plaintiff  had  been  put  to,  and  incurred, 
divers  costs  and  charges  amounting,  to  wit,  to  3001.,  in  and  about  the  said  action; 

that,  before  and  at  the  t i i >f  the  making  of  the  defendant's  promise  thereafter 

mentioned,  the  defendant  had,  to  wit,  on  ili«'  3rd  of  December,  L844,  caused  the 
plaintiff  to  be  served  with  a  notice  that  the  defendant  would  apply  to  and  move  Her 
Majesty's  high  court  of  Chancery,  for  an  injunction  by  that  court  to  restrain  the 
plaintiff  from  issuing  execution  in  the  said  action  on  any  judgment  obtained  by  him, 

in  case  the  plaintiff  should  obtain  Buch  judgment;  that   thereu] to  wit,  on  the 

6th  of  December,  L 844,  being  the  day  next  before  the  day  when  the  said  trial  was  so 
appointed  and  lixeil  to  take  place  as  aforesaid,  in  consideral  ion  that  the  plaint  ill'  would 
forbear  prosecuting  and  would  stay  all  proceedings  in  the  said  action  until  and  upon 
the  14th  of  December,  1844,  save  and  except  the  taxation  of  I  he  iaid  costs  ami  charges, 
and   the  obtaining  and  drawing  up  of  m  order  therein  as  thereinafter   incut  ioued,  he 
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the  defendant  [550]  promised  the  plaintiff  that  he  the  defendant  would  on  that  day 
pay  him  the  said  sums  of  13001.  and  7001.,  and  interest  thereon  respectively  as  aforesaid, 
together  with  the  said  costs  and  charges,  to  be  taxed,  and  that,  in  the  event  of  the 
defendant's  not  paying  the  same,  the  defendant  would  suffer,  and  the  plaintiff  should 
be  at  liberty  to  sign,  judgment  in  the  said  action,  and  that  a  judge's  order  should  and 
might  be  obtained  and  drawn  up  in  the  said  action,  to  secure  such  payment,  and  that 
the  said  notice  and  the  said  application  to,  and  motion  in,  the  said  court  of  Chancery, 
should  be  abandoned :  Averment,  that  the  plaintiff,  confiding  in  the  said  promise  of 
the  defendant,  then,  to  wit,  on  the  6th  of  December,  1844,  withdrew  the  said  record, 
and  forbore  prosecuting,  and  stayed  all  further  proceedings  in,  the  said  action  until 
and  upon  the  said  14th  of  December,  1844,  save  and  except  the  taxation  of  the  said 
costs  and  charges,  and  the  obtaining  and  drawing  up  of  the  said  older  to  be  so  obtained 
and  drawn  up  as  aforesaid,  and,  save  and  except  as  aforesaid,  the  plaintiff  had  from 
thence  continually  forborne  to  prosecute,  and  had  stayed  all  further  proceedings  in, 
the  said  action  ;  that,  after  the  making  of  the  said  promise,  and  before  the  said  14th 
of  December,  1844,  to  wit,  on  the  11th  of  December,  1844,  the  costs  and  charges  of 
the  plaintiff  which  he  had  been  put  to  and  incurred  in  and  about  the  said  action,  and 
which  the  defendant  promised  to  pay  as  aforesaid,  were  duly  taxed  at  811.  Is.  10d., 
whereof  the  defendant  then  had  notice  ;  and  that,  although  the  said  14th  of  December, 
1844,  had  elapsed  before  the  commencement  of  the  suit,  and  although  the  said  interest 
so  promised  to  be  paid  as  aforesaid  on  the  said  14th  of  December,  1844,  amounted  to 
a  large  sum,  to  wit,  4511.  13s.  3d.,  yet  the  defendant,  although  often  requested  by 
the  plaintiff  so  to  do,  had  not  as  yet  paid  the  plaintiff  the  said  sum  of  13001.,  and 
TOOL,  and  the  said  interest  amounting  to  4511.  13s.  3d.,  and  the  said  [551]  costs  and 
charges  amounting  to,  and  so  taxed  at,  811.  13s.  lOd.  as  aforesaid,  or  either  of  them, 
or  any  part  thereof,  and  the  same  remained  wholly  due  and  unpaid  to  the  plaintiff ; 
that  the  defendant  did  not  nor  would  suffer  or  permit  the  plaintiff  to  sign,  and  after- 
wards, and  after  the  said  14th  of  December,  1844,  to  wit,  on,  &c,  and  from  thencefor- 
ward, wholly  hindered  and  prevented  the  plaintiff  from  signing  judgment  in  the  said 
action  ;  that  the  defendant  afterwards,  to  wit,  on  the  27th  of  January,  1845,  obtained 
a  rule  and  order  of  the  said  court  for  setting  aside  a  certain  order  before  then,  to  wit, 
on  the  6th  of  December,  1844,  made  by  Alderson,  B.,  and  drawn  up  in  pursuance  of 
the  said  promise,  and  according  to  the  same  ;  and  that  by  means  of  the  premises  the 
plaintiff  had  been  delayed  in,  and  hindered  and  prevented  from,  recovering  the  said 
sums  and  monej's  so  promised  by  the  defendant  to  be  paid  as  aforesaid. 

There  was  also  a  count  upon  an  account  stated. 

Fourth  plea, — to  the  first  count, — that  the  plaintiff  never  had  any  cause  of  action 
against  the  defendant  in  respect  of  the  subject-matter  of  the  action  in  the  court  of 
Exchequer  in  that  count  mentioned ;  which  he,  the  plaintiff,  at  the  time  of  the  com- 
mencement of  the  action,  and  thence  until  and  at  the  time  of  the  making  of  the  promise 
in  the  said  first  count  mentioned,  well  knew — verification. 

Seventh  plea, — to  both  counts, — that  the  action  in  the  first  count  mentioned  was 
brought  in  respect  of  two  cheques,  one  for  13001.,  and  the  other  for  7001.,  and  that, 
after  the  nisi  prius  record  in  that  count  mentioned  had  been  entered,  to  wit,  on,  &c, 
the  defendant,  with  the  consent  of  the  plaintiff,  obtained  an  order  in  the  said  cause  in 
that  count  mentioned,  to  be,  and  the  same  was,  made  by  Alderson,  B.,  which  order 
was  and  is  as  follows,  that  is  to  say,  "  Wade  v.  Simeon.  Upon  hearing  the  attorneys 
or  agents  on  both  sides,  and  by  consent,  I  do  [552]  order  that,  upon  payment  of 
20001.  and  interest  on  the  two  cheques,  from  the  date  thereof  until  payment,  the  debt 
due  from  the  defendant  to  the  plaintiff  for  which  this  action  is  brought,  together  with 
costs,  to  be  taxed  and  paid  on  or  before  the  14th  of  December  instant,  all  further 
proceedings  in  this  cause  be  staved  ;  and  I  further  order  that,  in  case  default  be  made 
in  payment  as  aforesaid,  the  plaintiff  shall  be  at  liberty  to  sign  final  judgment  and 
issue  execution  for  the  whole  amount  remaining  unpaid  at  the  time  of  such  default, 
with  costs  of  judgment  and  execution,  sheriff's  poundage,  officers'  fees,  and  all  other 
incidental  expenses,  whether  by  fi.  fa.  or  ca.  sa.  Dated,"  &c.  :  that  the  promise  in  the 
said  first  count  mentioned — that  the  defendant  would,  on  the  said  14th  of  December, 
pay  to  the  plaintiff  the  said  sums  of  13001.  and  7001.  and  interest  thereon  respectively 
as  aforesaid,  together  with  the  said  costs  and  chaiges,  to  be  taxed,  and  that,  in  the 
event  of  the  defendant's  not  paying  the  same,  the  defendant  would  suffer,  and  the 
plaintiff'  should  be  at  liberty  to  sign,  judgment  in  the  said  action, — was  a  promise 
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deduced  and  implied  from  the  obtaining  and  the  making  of  the  said  order  as  aforesaid, 
and  was  thereby,  and  in  no  other  way,  made  to  the  plaintiff  as  in  the  said  count 
alleged  :  that  the  promise  in  the  second  count  mentioned  was  a  promise  deduced  and 
implied  from  the  obtaining  and  making  of  the  said  order  thereinbefore  mentioned, 
and  from  the  ascertaining,  by  taxation,  of  the  amount  of  the  costs  to  be  paid  pursuant 
to  the  said  order,  and  was  thereby,  and  in  no  other  way,  made  to  the  plaintiff  as  in 
the  said  second  count  alleged  :  that,  after  the  making  of  the  said  order,  and  before  the 
time  thereby  appointed  for  payment,  to  wit,  on  the  13th  of  December,  the  defendant 
obtained  from  Parke,  B.,  a  summons  in  the  said  cause,  which  summons  was  and  is  as 
follows,  that  is  to  say,  &c.  [setting  out  a  summons,  returnable  on  the  following  day, 
[553]  calling  on  the  plaintiff  to  shew  cause  why  the  order  of  Alderson,  B.,  should  not 
be  set  aside,  upon  payment  into  court  of  the  principal  and  interest  for  which  the  action 
was  brought,  and  the  defendant  let  in  to  try,  upon  terms,  and  why  the  proceedings 
should  not  in  the  mean  time  be  stayed,  or  why  all  further  proceedings  should  not  be 
stayed  until  the  5th  day  of  the  then  next  term] — a  copy  of  which  summons  was,  on 
the  day  last-mentioned,  duly  served,  according  to  the  practice  of  the  said  court,  upon 
the  plaintiff:  that,  after  the  service  of  the  said  summons,  and  before  default  had  been 
made  in  payment  according  to  the  terms  of  the  said  order  of  Alderson,  B.,  to  wit,  on 
the  14th  of  December,  it  was  agreed  between  the  plaintiff  and  the  defendant  that 
Parke,  B.,  should  make,  and  he  did  then,  to  wit,  on  the  day  last  aforesaid,  make,  by 
consent  of  the  plaintiff  and  defendant,  an  order  in  the  said  cause  [adjourning  the 
summons  of  the  13th  of  December  to  the  17th] — a  copy  of  which  last-mentioned 
order  was,  before  any  default  had  been  made  in  payment  as  aforesaid,  to  wit,  on,  &c, 
duly  served  on  the  plaintiff,  according  to  the  practice  of  the  said  court :  that  after- 
wards, to  wit,  on  the  17th  of  December,  the  subject-matter  of  the  last-mentioned 
summons  was  heard  at  chambers  by  Bolfe,  B.,  and  thereupon  afterwards,  to  wit,  on 
the  lcSth  of  December,  Rolfe,  B.,  did  make  an  order  in  the  said  cause  as  follows,  that 
is  to  say ; — "  Wade  v.  Simeon.  Upon  hearing  counsel  on  both  sides,  and  upon  reading 
the  several  affidavits,  &e.,  I  do  order  that,  upon  the  defendant's  undertaking  to  pay 
to  the  plaintiff  interest  on  the  sum  of  24001.  from  the  14th  instant,  at  51.  per  cent., 
if  the  plaintiff  shall  eventually  become  entitled  to  that  sum,  and  provided  the  defen- 
dant pays  into  court  25001.  on  or  before  the  23rd  instant,  all  further  proceedings  in 
this  cause  shall  be  stayed  till  the  fourth  day  of  next  term.  I  further  order  that,  if 
such  money  is  not  so  paid,  the  summons  [554]  dated  the  13th  of  December  instant  be 
dismissed  with  costs,  to  be  taxed  by  the  master,  and  paid  by  the  defendant  to  the 
plaintiff,  his  attorney  or  agent.  Dated,  &c." — a  copy  of  which  last-mentioned  order 
was,  on  the  day  last  aforesaid,  served  on  the  plaintiff  according  to  the  practice  of  the 
said  court,  and  the  defendant,  on  the  same  day,  did  undertake  to  pay  interest  to  the 
plaintiff  according  to  the  said  order;  of  which  several  premises  the  plaintiff  on  the 
day  aforesaid  had  notice  :  that,  on  the  21st  of  December,  the  defendant  did  duly  pay 
into  the  said  court  25001.,  according  to  the  last-mentioned  order:  that,  afterwards,  to 
wit,  on  the  fourth  day  of  the  term  next  following  the  last-mentioned  order,  to  wit,  on, 
&c.,  the  said  court  of  Exchequer  made  a  rule  in  the  said  cause,  which  rule  was  ami  is 
as  follows,  that  is  to  say  [setting  out  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  order  of  Alderson,  B.,  of  the  6th  of  December,  should  not  lie  set  aside,  upon 
such  terms  as  the  court  should  direct] — a  copy  of  which  rule  afterwards,  to  wit,  on 
the  day  last    aforesaid,  was  duly  served   on   the   plaintiff;   which  rule  was  returned  to 

shew  cause  before  tin-  commencement  of  this  suit:  that  afterwards,  to  wit,  on  the 
27th  of  January,  1845,  to  wit,  before  the  commencement  of  this  suit,  the  said  rule 
came  on  to  be  heard  before  the  said  court  of  Exchequer,  &c,  whereupon  the  said 
court  made  a  rule — being  the  rule  in  the  said  count  mentioned     that  the  order  of 

Alderson.  II.,  made  in  this  cause  on  the  6th  of  December  then  last,  should  be  set 
aside;  that  the  plaintiff  should  proceed  to  the  trial  of  this  cause,  and,  in  the  event  of 
his  obtaining  a  verdict,  that  he  should  be  at   liberty  to  enter  up  judgment  thereon  as 

of  the  time  he  would  have  I n  entitled  to  enter  up  the  same  under  the  said  order, 

h;id  not  the  same  been  thereby  set  aside;  that  the  money  paid  into  court  by  the 
defendant  on  the  21st  of  December,  L844,  should  remain  therein  to  abide  the  event 

[555]  of  the  trial ;  that,  in  case  the  plaintiff  should  ultimately  I ntitled  to  recover 

and  receive  the  same,  he  should  In'  entitled  to  charge  tin'  defendant  with  interest  at 

5  per  cent,  from  the  time  it  was  so  paid  in  ;  and  that  the  defendant  should  pay  to  the 
plaintiff  the   costs   of   that    rule,    and    of    the   said    order,   and    of,   and    incidental    to, 
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restoring  the  cause  to  the  position  in  which  it  stood  at  the  time  of  the  date  thereof — 
a  copy  of  which  rule  was,  to  wit,  on  the  day  last  aforesaid,  duly  served  on  the  plaintiff 
according  to  the  practice  of  the  said  court :  that  the  costs  provided  by  the  last- 
mentioned  rule  to  be  paid  by  the  defendant  to  the  plaintiff  were  afterwards,  to  wit, 
on  the  day  last  aforesaid,  taxed  by  one  of  the  masters  at  621.  12s.  6d.,  and  were 
afterwards,  to  wit,  on  the  day  last  aforesaid,  paid  by  the  defendant  to,  and  received 
by,  the  plaintiff :  that  the  said  cause  was  still  depending  in  the  said  court ;  and  that 
the  plaintiff,  of  his  own  default,  had  never  proceeded  to  the  trial  thereof  pursuant  to 
the  terms  of  the  last-mentioned  rule — verification. 

Special  demurrer  to  the  fourth  plea,  assigning  for  causes,  that  it  does  not  confess 
and  avoid,  or  traverse,  or  deny,  any  of  the  matters  in  the  first  count  alleged ;  that  the 
matter  pleaded  affords  no  defence  to  the  cause  of  action  in  that  count  mentioned ; 
that  the  plea  sets  up  as  a  defence  immaterial  matter  ;  that  the  plea  does  not  allege  or 
shew  that  the  defendant,  before  or  at  the  time  of  the  making  of  the  promise,  was  not 
aware  that  the  plaintiff  had  no  cause  for  the  said  action,  nor  does  it  allege  or  shew 
that  the  plaintiff  concealed  any  thing  from  the  defendant ;  that  it  is  ambiguous  and 
uncertain  what  is  meant  by  the  allegation  in  the  plea  that  the  plaintiff  never  had  any 
cause  of  action  against  the  defendant  in  respect  of  the  subject-matter  of  the  said 
action  ;  that  the  plea  does  not  exclude  all  other  consideration  for  the  promise  in  the 
said  count  mentioned  ;  [556]  that  it  is  ambiguous,  and  uncertain  from  the  plea,  what 
is  the  real  defence  the  defendant  intends  setting  up  thereby  ;  and  that  the  plea  should 
have  concluded  to  the  country. 

Special  demurrer  to  the  seventh  plea,  assigning  for  causes,  that  it  does  not  confess 
and  avoid,  or  traverse,  or  deny,  the  promises  in  the  declaration  mentioned  ;  that  the 
plea  is  insufficient,  as  being  an  argumentative  traverse  and  denial  of  the  defendant's 
having  made  the  promises  mentioned  in  the  declaration  ;  that  it  is  insufficient  as 
amounting  to  a  plea  of  non  assumpsit  to  the  first  count ;  that  it  is  insufficient  as 
amounting  to  a  plea  of  non  assumpsit  to  the  last  count ;  that  the  plea  should  have 
concluded  to  the  country ;  that  the  plea  professes  to  answer  the  whole  of  the  promise 
in  the  first  count,  but  only  answers  part  of  such  promise  ;  that  it  is  not  possible  that 
such  promises  as  those  in  the  declaration  alleged  could  be  deduced  and  implied  from 
the  facts  in  the  plea  alleged  ;  that  the  plea  is  bad  for  duplicity,  in  first  denying  the 
promises  to  have  been  made  as  alleged  in  the  declaration,  and  afterwards  stating  that 
they  were  rescinded  ;  that  it  is  ambiguous,  and  uncertain,  from  the  introductory  part 
of  the  plea,  whether  the  same  is  pleaded,  to  the  whole  of  the  declaration,  or  only  to 
the  first  count ;  that,  if  the  same  be  taken  as  pleaded  to  the  first  count,  the  same  is 
insufficient  as  attempting  afterwards  to  answer  the  cause  of  action  in  the  last  count 
mentioned ;  that  it  is  insufficient  as  shewing  that  the  court  of  Exchequer,  without 
any  power,  authority,  or  jurisdiction  whatsoever,  and  without  any  consent  on  the 
plaintiff's  part,  revoked  and  rescinded  the  promises  in  the  declaration  mentioned  ;  and 
that,  though  it  may  confess  the  promises  to  have  been  made,  it  does  not  shew  any 
thing  to  avoid,  discharge,  release,  or  satisfy  the  causes  of  action  in  the  declaration 
mentioned. 

The  defendant  joined  in  demurrer. 

[557]  Channell,  Serjt.,  in  support  of  the  demurrers.  The  promise  alleged  in  the 
declaration  consists  of  four  parts — first,  that  the  defendant  would  pay  to  the  plaintiff 
13001.  and  7001.,  with  interest  and  costs,  on  the  14th  of  December,  1844 — secondly, 
that,  in  the  event  of  his  not  paying  the  same,  he  would  suffer  judgment — thirdly,  that 
a  judge's  order  should  be  obtained  by  consent — fourthly,  that  the  motion  in  Chancery, 
of  which  notice  had  been  given,  should  be  abandoned.  The  breach  assigned  in  the 
first  count  is,  the  non-payment  of  the  money  and  costs  on  the  day  appointed.  To  this 
the  fourth  plea  affords  no  answer.  In  Longridge  v.  Donillc  (5  B.  &  Aid.  117),  it  was 
held  that  the  giving  up  of  a  suit  instituted  to  try  a  question  respecting  which  the  law 
was  doubtful  (vide  post,  560  (a)),  was  a  good  consideration  for  a  promise  to  pay  a 
stipulated  sum  :  and,  therefore,  where  a  ship,  having  on  board  a  pilot  required  by  law, 
ran  foul  of  another  vessel,  and  proceedings  were  instituted  by  the  owners  of  the  latter 
to  compel  the  owners  of  the  former  to  make  good  the  damage,  and  the  former  vessel 
was  detained  until  bail  was  given,  and,  pending  such  proceedings,  the  agents  of  the 
owners  of  the  vessel  damaged  agreed,  on  the  owners  of  the  damaged  vessel  renouncing 
all  claims  on  the  other  vessel,  and  on  their  proving  the  amount  of  the  damage  done, 
to  indemnify  them,  and  to  pay  a  stipulated  sum  by  way  of  damages  ;  it  was  held,  that, 
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there  being  contradictory  decisions  as  to  the  point  whether  ship-owners  were  liable  for 
an  injury  done  while  their  ship  was  under  the  control  of  the  pilot  required  by  law, 
there  was  a  sufficient  consideration  to  sustain  the  promise,  made  by  the  agents  of  the 
owners  of  the  detained  vessel,  to  pay  the  stipulated  damages.  [Tindal,  C.  J.  That 
was  the  case  of  a  relinquishment  of  a  doubtful  claim  (vide  post,  560  (a)).  The  present 
[558]  case  is  more  like  that  put  in  1  Roll.  Abr.  fo.  26,  pi.  39.  "  Si  A.  fait  un  void 
assumpsit  k  B.,  et  puis  un  estranger  vient  al  B.,  et  in  consideration  que  B.  relinquera 
l'assnmpsit  fait  a  luy  per  A.,  il  assume  a  paier  a  luy  101.,  coe  n'est  bon  consideration  a 
luy  charger,  par  ceo  que  le  primer  assumpsit  fuit  void  "  (a).]  The  plea  does  not  allege 
that  the  defendant  knew,  at  the  time  he  made  the  promise,  that  the  plaintiff  had  no 
cause  of  action ;  and  there  is  no  allegation  of  fraud.  [Tindal,  C.  J.  It  states  that 
there  never  was  any  cause  of  action,  and  that  the  plaintiff  knew  it.]  At  all  events, 
the  defendant  was  relieved  from  the  threatened  proceedings  in  Chancery.  The  plea 
does  not,  in  distinct  terms,  negative  any  other  consideration  for  the  promise.  It  is  in 
effect  an  informal  plea  of  non  assumpsit.  [Tindal,  C.  J.  That  is  not  pointed  out  as 
a  ground  of  demurrer.] 

The  seventh  plea  discloses  no  answer  to  the  first  part  of  the  promise.  It  sets  up 
the  fact  of  the  order  of  Alderson,  B.,  having  been  set  aside  by  a  rule  of  court.  The 
first  part  of  the  promise,  however,  is  wholly  independent  of  the  judge's  order.  Either, 
therefore,  the  defendant  is  wrong  in  stating  that  the  promise  was  only  deducible  from 
the  order,  or  it  amounts  to  non  assumpsit,  which  is  pointed  out  as  a  cause  of  demurrer. 
Besides,  the  seventh  plea  is  addressed  also  to  the  account  stated,  to  which  clearly  it 
is  no  answer. 

Kinglake,  Serjt.  (with  whom  was  Barstow),  contra.  The  fourth  plea  is  good. 
Under  no  circumstances  can  the  forbearance  to  pursue  an  unfounded  claim  be  a  good 
consideration  to  support  an  assumpsit.  In  Com.  Dig.  Action  upon  the  case  upon 
assumpsit  (B.  1),  it  is  said:  "The  consideration  upon  which  an  assumpsit  shall  be 
[559]  founded,  must  be  for  the  benefit  of  the  defendant,  or  to  the  trouble  or  prejudice 
of  the  plaintiff'.  And  therefore  a  promise  in  consideration  of  the  forbearance  of  a  suit, 
is  good;  for,  that  is  for  the  benefit  of  the  defendant,  though  the  action  is  not  dis- 
charged ;  for,  forbearance  for  a  reasonable  time,  is  sufficient"  (semb.  per  Hob.  216,  Cro. 
El.  387).  But  "a  promise  in  consideration  of  forbearance  is  not  good,  where  there 
was  originally  no  cause  of  action;  as,  if  a  note  is  given  by  a  feme  covert "  (/').  In 
Atkinson  v.  Settree,  (Willes,  482),  it  was  held  that,  if  A.  be  illegally  arrested  by  B.  for 
a  debt,  a  promise  by  C.  to  pay  the  debt  claimed  by  B.,  in  consideration  of  B.'s  releasing 
A.  out  of  custody,  is  void.  So,  in  Joni's  v.  Ashbwrnham  (4  East,  455),  where  the 
plaintiff  declared  that  A.,  since  deceased,  was  indebted  to  him  so  much,  and  that,  after 
his  death,  in  consideration  of  the  premises,  and  that  he,  at  the  instance  of  the  defen- 
dant, would  forbear  and  give  day  of  payment  of  the  debt  (not  stating  to  whom  he  was 
to  forbear),  the  defendant  promised,  <&c.  :  this  was  held,  on  demurrer,  to  be  no  con- 
sideration for  the  promise;  for,  a  promise  can  only  be  sustained  on  a  consideration  of 
benefit  to  the  defendant  or  of  detriment  to  the  plaintiff;  and,  unless  there  were  some 
person  whom  the  plaintiff  could  have  sued  for  his  debt,  his  forbearance  was  no 
detriment  to  him.  Lord  Ellenborough  there  says:  "How  does  the  plaintiff  shew  any 
damage  to  himself  by  forbearing  to  sue,  when  there  was  no  fund  which  could  be  the 
object  of  suit  ;  where  it  does  not  appear  that  any  person  in  rennn  naturfi  was  liable 
to  be  sued  by  him!  No  right  can  exist  in  this  vague,  abstract,  and  indefinite  way. 
Right  is  a  co-relative  term  :  there  must  be  some  object  of  right ;  some  objeei  of  suit  ; 
some  party  who,  in  respect  of  some  fund  [560]  or  some  character  known  in  the  law, 

is    liable  ;   otherwise,  there    cannot   lie  said  to  In!  any  right.       lias  there  been,  then,  any 

suspension  of  the  plaintiff's  right!  Now,  unless  a  right  is  capable  of  being  exercised, 
unless  it  can  be  put  in  force,  there  can  be  no  suspension  of  if.  And  that  it  could  have 
been  exercised  or  put  in  force,  but  for  the  promise  made  by  the  defendant,  is  not  shewn; 

Then,  what  forbearance  is  shewn?  It  must  be  a  forbearance  of  a  righl  which  may  lie 
enforced  with  effect.  It  is  true  that  a  promise  may  be  binding  though  there  may  be 
no  actual  benefit  resulting  to  the  party  making  it ;  because  it   is  enough  if  flic  plaint  ill' 

(a)  Mich.  14  Jac,  en  brief  d'error  al  Serjeants  Inn,  enter  Barnard  >V  Simons,  mise 
per  Altham,  et  agree  per  curiam  (translated,   1   Yin.  Abr.  312,  pi.  39). 

(h)  Lloyd  v.  Lee,  1  Str.  94.  This  being  inserted  by  a  subsequent  editor,  is  not 
citable  as  having  the  sanction  of  Comvns. 

C.  P.  xiii.— 34* 
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may  be  damaged  by  it :  but  it  does  not  appear  here  that  the  forbearance  could  produce 
any  detriment  to  the  plaintiff."  Longridge  v.  Dorville  was  the  case  of  a  forbearance  of 
a  doubtful  claim  (a)  :  the  defendants  obtained  the  release  of  their  ship,  and  the  plaintiffs 
relinquished  a  security  the  law  gave  them  :  there  was,  therefore,  abundant  considera- 
tion for  the  promise.  [Maule,  J.  That  decision  is  hardly  consistent  with  some  of 
the  cases,  wherein  it  has  been  laid  down  that  no  law  is  doubtful.  Jones  v.  Bandail(b) 
is  the  earliest  case  in  which  a  question  of  law  is  admitted  to  be  of  doubtful  issue.]  In 
Edwards  v.  Baugh  (11  M.  &  W.  641),  the  declaration  alleged  that  disputes  and  con- 
troversies were  pending  between  the  plaintiff  and  the  defendant  respecting  a  sum  of 
money,  and  that  the  defendant  promised,  in  consideration  of  the  plaintiff's  forbearing 
to  sue,  to  pay  him  1001.  ;  and  it  [561]  was  held  bad  for  want  of  an  averment  that  any 
debt  was  originally  due  from  the  defendant  to  the  plaintiff.  So,  in  Herring  v.  Dorell 
(8  Dowl.  P.  C.  604),  a  plaintiff  having  discharged  one  of  two  joint  debtors,  a  promise 
by  a  third  person  to  pay  the  debt,  in  order  to  obtain  the  discharge  of  the  other  from 
custody,  was  held  to  be  void  for  want  of  consideration.  Forbearance  of  an  unfounded 
suit  is,  in  law,  noj  forbearance  at  all.  To  avoid  the  difficulty  suggested  in  Smith  v. 
Moiiteith  (13  M.  &  W.  427,  2  Dowl.  &  L.  358),  this  plea  distinctly  alleges  that  there 
never  was  any  cause  of  action  in  the  former  suit,  and  that  the  plaintiff  knew  it. 

The  seventh  plea  shews  what  the  agreement  between  the  parties  really  was,  and 
alleges  that  the  promise  of  the  defendant  arises  by  implication  from  the  judge's  order, 
which,  upon  the  face  of  it,  purports  to  have  been  drawn  up  by  consent.  [Tindal,  C.  J. 
The  plea  states  that  there  was  no  promise  other  than  such  as  may  be  implied  from  the 
judge's  order  ;  and  then  it  goes  on  to  allege  facts  to  shew  that  no  promise  in  law  can 
be  deduced  therefrom.  Does  not  that  amount  to  non  assumpsit  I  Maule,  J.  The 
declaration  states,  that,  in  consideration  that  the  plaintiff  would  forbear  proceeding  in 
the  original  action  until  a  given  day,  the  defendant  promised  to  pay  the  money  on 
that  day,  and  agreed  that  a  judge's  order  might  be  drawn  up  to  secure  such  payment. 
The  plea  does  not  distinctly  state  that  there  was  no  such  antecedent  promise,  but 
alleges  that  the  only  promise  made  was  one  deduced  and  implied  from  the  order,  and 
that  the  order  had  been  set  aside  by  rule  of  court.  That  clearly  amounts  to  non 
assumpsit.] 

Channell,  Serjt.,  in  reply.  In  nearly  all  the  cases  cited  the  alleged  consideration 
was,  forbearing  to  sue,  no  action  having  been  commenced  ;  here,  the  consideration  is, 
for-[562]-bearing  further  to  proceed  with  a  suit  already  instituted.  This  distinction 
is  recognised  by  Lord  Abinger,  C.  B.,  in  Edwards  v.  Baugh,  where  he  says :  "  A  man 
may  threaten  to  bring  an  action  against  any  stranger  he  may  happen  to  meet  in  the 
street.  Where  an  action  is  depending,  the  forbearing  to  prosecute  it  is  a  sufficient 
consideration  for  a  promise  to  pay  a  certain  sum  of  money  ;  for,  besides  other  advan- 
tages, the  party  promising  would  save  the  extra  costs,  which  he  would  have  to  pay, 
even  if  he  were  successful."  In  Smith  v.  Moiiteith,  the  declaration  stated,  that  an  action 
had  been  commenced  and  was  depending  by  the  plaintiffs  against  D.,  to  recover  a  sum 
of  831.  ;  that  D.  was  arrested  and  was  in  custody  of  the  sheriff,  under  a  capias  duly 
issued  in  that  action,  and  indorsed  for  bail  for  691.;  that  costs  had  been  incurred  in 
that  action,  to  wit,  201.;  and  that  thereupon,  in  consideration  that  the  plaintiffs  would 
discharge  I).  out  of  the  custody  of  the  sheriff  as  to  the  said  action,  the  defendant 
promised  to  pay  the  plaintiffs  881.  for  the  debt,  interest,  costs,  and  charges  in  the  said 
action.  It  then  alleged  the  discharge  of  I).  by  the  plaintiffs,  and  a  breach  of  the 
defendant's  promise,  in  not  paying  the  881.,  or  any  part  thereof.  The  defendant 
pleaded  that  D.  was  arrested  and  detained  in  custody,  as  alleged,  by  the  procurement 
of  the  plaintiffs,  and  not  otherwise,  and  that  there  was  not,  at  the  time  of  the  com- 
mencing the  said  action  against  him,  or  during  the  prosecution  thereof,  or  at  the  time 
of  arresting  him,  or  during  any  part  of  the  time  he  was  in  custody,  or  at  the  time  of 

(a)  There,  the  matter  in  dispute  was  about  to  be  decided  in  a  tribunal  governed 
by  the  civil  law,  with  which  the  judges,  a  fortiori  the  lay  parties  to  the  compromise, 
might  be  presumed  to  be  unacquainted. 

(b)  Cowp.  37.     See  Bex  v.  Grosvemor,  2  Stra.  1193. 

And  see  Bex  v.  Justices  of  Buckinghamshire,  1  B.  &  C.  485. 

In  Doe  v.  Avis,  Chitty's  Statutes,  964,  Lord  Tenterden  is  reported  to  have  said  at 
nisi  prius,  "The  words  of  the  (stamp)  act  are  so  ambiguous,  that  the  party  objecting 
oiii;ht  to  make  out  the  affirmative." 
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the  promise  of  the  defendant,  any  claim  or  demand  or  cause  of  action  against  D.,  in 
respect  of  which  the  plaintiffs  could,  or  were  entitled  to,  recover  in  the  said  action 
against  D.;  that  the  plaintiffs  did  not,  by  discharging  D.,  give,  or  part  with,  any  avail- 
able remedy  against  him,  as  the  plaintiffs,  at  the  time  of  the  commencing  and  prose- 
cuting the  said  action  against  him,  [563]  and  of  his  arrest,  and  of  the  defendant's  said 
promise,  well  knew,  but  which  the  defendant,  at  the  time  of  making  the  said  promise, 
did  not  know  ;  that  the  said  writ,  arrest,  and  detaining  in  custody,  and  the  proceedings 
in  the  said  action,  were,  on  the  plaintiffs  part,  colourable  only,  and  were  not  procured, 
commenced,  or  prosecuted  by  the  plaintiffs  with  the  intent  to  try  any  doubtful  question 
of  law  or  fact.  And  the  court  held,  that  the  declaration  was  good  on  general  demurrer, 
the  action  against  1).  being  presumed  to  be  well  founded,  and  the  capias,  to  have 
lawfully  issued  ;  but  that  the  plea  afforded  no  answer  to  the  action,  inasmuch  as  it 
did  not  shew  that  the  action  against  D.  was  wrongfully  commenced,  or  that  the  arrest 
was  illegal,  or  that  the  plaintiffs  had  been  guilty  of  any  fraud  or  duress  in  respect 
thereof.  Here,  the  plea  does  not  allege  that  the  defendant  did  not  know  he  had  no 
defence  to  the  original  action.  If  good,  it  can  only  be  so  on  the  ground  that  it  shews 
an  entire  absence  of  consideration  ;  which  it  clearly  does  not :  but,  if  it  does,  it  amounts 
to  non  assumpsit.  [Tindal,  C.  J.  That  is  not  pointed  out  as  a  cause  of  demurrer.] 
One  ground  of  demurrer  assigned  is  ambiguity  (a),  which  lets  in  this  objection. 
[Maule,  J.  The  better  course,  probably,  will  be  to  allow  the  defendant  to  amend  the 
fourth  plea,  by  alleging  that  the  plaintiff  never  had  any  available  cause  of  action  : 
upon  which  the  plaintiff  may  take  issue.  I  incline  to  think  the  plea  bad,  but  it  is 
doubtful  whether  the  blot  is  hit  by  any  of  the  causes  of  demurrer  assigned.] 

Kinglake,  Serjt.,  for  the  defendant,  declined  to  amend. 

Tindal,  C.  J.  The  only  question  now  remaining  is  upon  the  demurrer  to  the 
fourth  plea.  I  am  of  opinion  [564]  that  the  fourth  plea  is  a  good  and  valid  plea,  on 
general  demurrer.  The  declaration  alleges  that  the  plaintiff  had  commenced  an  action 
against  the  defendant  in  the  Exchequer,  to  recover  two  sums  of  13001.  and  7001.  respec- 
tively, which  action  was  about  to  lie  tried,  ami  that,  in  consideration  that  the  plaintiff 
would  forbear  proceeding  in  that  action,  until  the  14th  of  December  then  next,  the 
defendant  promised  the  plaintiff  that  he  would  on  that  day  pay  the  money,  with 
interest,  and  costs  ;  that  the  plaintiff,  confiding  in  the  defendant's  promise,  forbore 
prosecuting  the  action,  and  stayed  the  proceedings  until  the  day  named  ;  but  that  the 
defendant  did  not  pay  the  money  or  the  costs.  The  fourth  plea  states  that  the 
plaintiff  never  had  any  cause  of  action  against  the  defendant  in  respect  of  the  subject- 
matter  of  the  action  in  the  court  of  Exchequer,  which  he,  the  plaintiff,  at  the  time  of 
the  commencement  of  the  said  action,  and  thence  until  the  time  of  the  making  the 
promise  in  the  first  count  mentioned,  well  knew.  By  demurring  to  that  plea,  the 
plaintiff  admits  that  he  had  no  cause  of  action  against  the  defendant  in  the  action 
therein  mentioned,  and  that  he  knew  it.  It  appears  to  me,  therefore,  that  he  is 
estopped  from  saying  that  there  was  any  valid  consideration  fur  the  defendant's 
promise.  It  is  almost  contra  bonos  mures,  ami  certainly  contrary  to  all  the  principles 
of  natural  justice,  thai  a  man  should  institute  proceedings  against  another,  when  he  is 
conscious  that  he  has  qo  good  cause  of  action.     In  order  to  constitute  a  binding  promise, 

the  plaintiff  must  shew  a  good  c sideration,  something  beneficial  to  the  defendant, 

or  detrimental  to  the  plaintiff.  Detrimental  to  the  plaintiff  i1  cannot  be,  if  he  has 
no  cause  of  act  inn  :  and  beneficial  to  the  defendant  it  cannot  be;  for,  in  contemplation 
of  law,  tin:  defence  upon  such  an  admitted  state  of  facts  must  be  successful,  and  the 
defendant  will  recover  costs,  which  must  be  assumed  to  he  a  full  compensation  for  all 
the  legal  damage  he  may  sustain.  The  consideration,  there  [565]  fore,  altogether  fails. 
On  the  part  of  the  plaintiff  it  has  1 p  urged,  that  the  oases  cited  for  tlm  defendant 

were  not   cases  where  actions  had    already   been  brought,  hut  only  cases  of    promises  to 

forbear  commencing  proceedings.     1  must,  however,  oonfess,  i  hot.  it  thai  were  so,  I 
do  not  see  that  it  would  make  any  substantial   difference.      The  older  eases,  and  some 
of  the  modern  ones,  too,  do  not  afford  any  countenance  to  thai  distinction.     In 
v.   Windham  (Cro.  Eliz.  206  (more  fully  reported,  2  Leon.  105)),  it  is  stated  thai   the 
plaintiff  had  purchased  a  writ  out  of  Chancery  against  the  defendant,  to  the  intent  to 

exhibit  a  bill  against  him:   upon   the    return   of   the  writ,  which  was   for  the  profits  of 

certain  lands,  which  the  father  of  the  defendant  had  taken  in  his  lifetime,  the  defer 
(a)  Sec  the  mode  in  which  the  term  "ambiguous "  is  applied,  supra,  556, 
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dant,  in  consideration  he  would  surcease  his  suit,  promised  to  him,  that,  if  he  could 
prove  that  his  father  had  taken  the  profits,  or  had  the  possession  of  the  land  under 
the  title  of  the  father  of  the  plaintiff',  he  would  pay  him  for  the  profits  of  the  land  : 
and  the  court  held  that  the  promise  was  without  consideration,  and  void.  There  the 
suit  was  in  existence  at  the  time  of  the  making  of  the  promise.  So,  in  Atkinson  v. 
Settree,  (Willes,  4^2),  an  action  had  been  commenced  at  the  time  the  promise  was  made. 
These  cases  seem  to  me  to  establish  the  principle  upon  which  our  present  judgment 
rests  ;  and  I  am  not  aware  that  it  is  at  all  opposed  by  Longridge  v.  DoriiUe.  It  may 
be  that  the  peculiar  circumstances  of  that  case  took  it  out  of  the  general  rule  (vide 
supra,  560  (a)).  The  ship  was  under  detention  by  virtue  of  process  from  the 
Admiralty  court :  the  event  of  the  suit  in  that  court  was  uncertain  ;  neither  party 
could  foresee  the  result ;  and  therefore  the  relinquishment  by  the  plaintiff  of  his  hold 
upon  the  ship,  might  well  be  a  good  consideration  for  the  promise  declared  on.  Here, 
however,  there  was  no  uncertainty  :  the  defendant  asserts,  and  the  plaintiff  admits, 
that  there  never  was  any  cause  of  action  in  the  [566]  original  suit,  and  that  the 
plaintiff'  knew  it.  I  therefore  think  the  fourth  plea  affords  a  very  good  answer,  and 
that  the  defendant  is  entitled  to  judgment  thereon. 

Maule,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to  judgment  on 
the  fourth  plea,  though  I  think  it  extremely  questionable  whether  that  plea  is  not 
open  to  objection,  provided  it  were  rightly  taken.  Forbearance  to  prosecute  a  suit  in 
which  the  plaintiff  has  no  cause  of  action  (and  in  which,  as  the  lord  chief  justice 
properly  adds,  he  must  eventually  fail),  according  to  the  authorities,  is  no  considera- 
tion. It  is  no  benefit  to  the  defendant  ;  and  no  detriment  to  the  plaintiff.  Costs  are 
considered  by  the  law  a  sufficient  indemnification  for  a  defendant  who  is  sued,  where 
there  exists  no  cause  of  action  :  consequently,  the  defendant,  in  contemplation  of  law, 
derives  no  benefit  from  a  stay  of  the  proceedings.  In  Smith  v.  Monttith,  it  seems  to 
have  been  considered  that  the  allegation  in  the  plea, — that  the  plaintiff  had  not  any 
claim  or  demand  or  cause  of  action  against  the  original  defendant,  in  respect  whereof 
the  plaintiff  was  entitled  to  recover  the  sum  which  the  defendant  promised  to  pay, — 
did  not  sufficiently  shew  that  the  plaintiff  must  necessarily  have  failed  in  the  original 
action  ;  and  it  may  be  doubted  whether  the  fourth  plea  here  does  sufficiently  shew 
that  there  was  no  consideration  for  the  defendant's  promise,  by  reason  of  the  plaintiff 
having  no  cause  of  action  in  the  former  suit,  and  that,  therefore,  he  must  necessarily 
have  failed  in  that  suit.  That  objection  would,  I  think,  have  shewn  the  fourth  plea 
pleaded  in  this  case,  to  be  bad,  provided  the  objection  had  been  properly  pointed  out 
as  a  cause  of  demurrer.  But,  on  general  demurrer,  I  think  the  plea  must  be  taken 
impliedly  to  allege  that  the  plaintiff  must  necessarily  have  failed,  and  is,  therefore, 
sufficient,  the  absence  of  a  direct  allegation  to  that  effect  being  only  ground  of  special 
demurrer.  It  [567]  has  been  contended  that  this  objection  is  specially  pointed  out 
by  that  part  of  the  demurrer  which  objects  to  the  plea  on  the  ground  that  it  is- 
ambiguous.  That,  however,  is  not  in  my  opinion,  a  sufficient  assignment  of  this 
cause  of  demurrer,  within  the  statute.  Though  I  feel  bound  to  state  my  opinion,  I 
confess  I  should  not  be  much  surprised  if  a  court  of  error  should  come  to  a  different 
conclusion  upon  the  doubt  suggested. 

Cressyvell,  J.  The  declaration  in  this  case  is  founded  upon  a  promise  by  the- 
defendant  to  pay  certain  moneys  in  consideration  of  the  plaintiff's  forbearing  to  pro- 
ceed with  an  action  pending  in  the  court  of  Exchequer.  The  answer  set  up  by  the 
fourth  plea  is,  that  the  plaintiff  never  had  any  cause  of  action  against  the  defendant 
in  respect  of  the  subject-matter  of  that  suit,  which  the  plaintiff  well  knew.  It  has 
been  surmised,  in  the  course  of  the  argument,  that  there  is  a  distinction  between 
abstaining  from  commencing  an  action,  and  forbearing  to  prosecute  one  already  com- 
menced. In  the  older  cases,  I  find  no  such  distinction.  Lord  Coke  lays  it  down 
broadly  (a),  that  the  staying  of  an  action  that  has  been  unjustly  brought,  is  no  considera- 
tion for  a  promise  to  pay  money.  I  cannot  help  thinking,  on  general  principles,  that 
the  staying  proceedings  in  an  action  brought  without  any  cause,  is  no  good  considera- 

(o)  At  common  law,  ut  videtur,  no  reference  appearing  to  be  made  to  the  23  H.  8, 
c.  15,  which  gave  costs  to  defendants  in  certain  actions,  or  to  the  4  Jac.  1,  c.  3,  which 
extended  the  remedy  to  all  actions  in  which  the  defendant  succeeded  upon  verdict,  or 
the  plaintiff  was  nonsuited  after  appearance  (i.e.  in  which  the  plaintiff  was  non-prossed 
or  non-suited). 
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tion  for  a  promise  such  .as  is  relied  on  here.  The  plea,  in  plain  terms,  avers  that  the 
plaintiff  never  had  any  cause  of  action,  and  that  he  well  knew  it.  Are  we  to  assume 
that  the  defendant  might,  by  some  slip  in  pleading,  have  failed  in  his  defence  to  that 
action,  if  it  [568]  had  proceeded?  I  think  not.  On  general  demurrer,  the  plea 
appears  to  me  to  be  sufficient ;  and  none  of  the  causes  of  demurrer  specially  assigned, 
in  my  judgment,  hits  the  point  made  by  my  brother  Channell. 

ERLE,  J.  It  appears  to  me  also  that  the  fourth  plea  is  sufficient.  The  declaration 
states  that  the  plaintiff'  had  commenced  an  action  against  the  defendant  in  the  court 
of  Exchequer  to  recover  certain  moneys,  that  the  defendant  had  pleaded  various  pleas 
on  which  issues  in  fact  had  been  joined,  which  were  about  to  be  tried,  and  that,  in 
consideration  that  the  plaintiff"  would  forbear  proceeding  in  that  action  until  a  certain 
day,  the  defendant  promised  to  pay.  The  issues  joined  on  that  record,  therefore, 
were  perfectly  well  known  and  ascertained.  The  defendant  pleads  that  the  plaintiff' 
never  had  any  cause  of  action  against  him  in  respect  of  the  subject-matter  of  the 
action  in  the  Exchequer,  which  he  the  plaintiff,  at  the  time  of  the  commencement  of 
the  action,  and  thence  until  the  time  of  the  promise,  well  knew.  I  think  the  plea 
must  be  read  as  importing  a  distinct  allegation  that,  upon  the  issues  joined  in  that 
action,  whether  of  fact  or  of  law,  the  plaintiff  must  have  failed.  Construing  the  plea 
in  this  way,  I  think  it  is  a  good  plea,  at  least  on  general  demurrer,  and  that  the 
defendant  is  entitled  to  judgment  thereon. 

Judgment  for  the  defendant  on  the  fourth  plea,  and  for  the  plaintiff  on  the 
seventh  plea  (a). 

[569]     Coxhead  v.  Richards.     Jan.  31,  1846. 

[S.  C.  15  L.  J.  C.  P.  278  ;  10  Jur.  984.  Followed,  Dams  v.  Reeves,  1855,  5  Ir.  C.  L.  R. 
79.  Discussed,  Dames  v.  Snead,  1870,  L.  R.  5  Q.  B.  611.  Referred  to,  Uobslmw  v. 
Smith,  1878,  38  L.  T.  42-1.     Approved,  Stuart  v.  Bell,  [1891]  2  Q.  B.  345,  347.] 

C,  the  mate  of  a  ship,  sends  to  B.,  a  stranger,  a  letter  charging  A.,  the  captain,  with 
gross  misconduct.  B.  shews  this  letter  to  D.,  the  owner,  who  dismisses  A. — Held, 
by  Tindal,  C.  J.,  and  Erie,  J.,  that  the  shewing  of  the  letter  by  B.  to  D.  was  a 
privileged  communication. — Held,  by  Coltman  and  Cresswell,  JJ.,  to  be  not 
privileged. 

Case,  for  a  libel.  The  declaration  stated  that,  before  the  committing  of  the 
grievances  by  the  defendant  as  thereinafter  mentioned,  the  plaintiff  had  been  and 
was  a  mariner  and  commander  of  vessels,  and,  as  such  mariner  and  commander,  had 
always  conducted  himself  with  care,  skill,  and  propriety  ;  that,  before  the  time  of  the 
committing  of  such  grievances,  to  wit,  on  the  1st  of  December,  1838,  he  had  been 
retained,  employed,  and  appointed,  for  certain  reward  to  him  the  plaintiff,  by  one 
John  Ward,  to  command,  and  be  master  and  captain  of,  and  then  was  master, 
Commander,  and  captain  of,  a  certain  vessel  of  the  said  John  Ward,  called  the 
"England,"  upon  and  for  a  certain  voyage  then  about  to  be  made  by  the  said  vessel : 
that,  before  the  committing  of  such  grievances,  to  wit,  on  the  day  ami  year  aforesaid, 
he,  the  plaintiff,  being  such  master,  captain,  and  commander  as  aforesaid,  and,  as  such, 
being  on  board  of  such  vessel,  and  having  the  care  and  command  thereof,  and  divers, 
to  wit,  twenty  persons,  I  icing  on  board  of  such  vessel,  set  sail  and  departed  OH  her  said 

voyage  from  London  to  and  for  Llanelly,  which  last-mentioned  place  the  said  vessel 

went  to  in  part   prosecution   of   her  said    voyage,  with   the  plaintiff  and  the  said  crew; 

that,  in  sailing  ami  proceeding  to  the  lasl  mentioned  place,  the  said  vessel,  the  plaintifl 

being  such  master,  captain,  and  commander  as  afore  aid,  passed  by  a  certain,  island 

called  the    Isle   of   Wight,  otherwise   called    the    Wight,  and   also  by  part    of  a    foreign 

(a)  And  see  Stone  and  Withypoll's  case,  1  Leon.  L13;  Domes  v.  Warner,  Cro.  Jao. 
593;  Bard  v.  Bard,  ib.  602;  Kent  v.  Prat,  I  Roll,  A.br.  23,  pi.  27,  28  (translated, 
]  Vin.  Abr.  309);  Anon.  I  Siderf.  31  j  Pemn  v.  Lord  Baltimore,  l  Ves.  sen,  ill; 
Griffith  v.  Sheffield,  I  Eden,  7;;,  76  ;  Lofts  v,  Hudson,  2  Maim.  &  Ryl,  481  ;  ib.  t82,  a.  ; 
WUkmson  v.  Byers,  I  A.  &  E.  106,  3  N.  &  M.  853;  Home  v.  Booth,  3  M  &  G.  709, 
4  Seott,  X.  [;.  526  ;  Skeate  \.  Beale,  1 1  A.  &  E,  983,  3  P.  &  D.  597  ;  Flight  v.  Lemon, 
4  Q.-B.  883;  Fivaz  v.  Nicholls,  ante,  501  ;  2  Wms.  Saund.  137  c,  note  (h). 
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coast,  called  the  French  coast,  and  also  by  a  certain  rock  in  the  ocean,  called  the 
Runnelstone  Eock ;  that,  before  the  committing  of  such  grievances,  the  said  vessel, 
after  she  [570]  had  so  set  sail  and  departed  as  aforesaid,  to  wit,  on  the  12th  of 
December,  1838,  arrived  at  Llanelly  aforesaid  ;  that  the  plaintiff  continued  to  be,  and 
was,  such  master,  captain,  and  commander  of  the  said  vessel  as  aforesaid,  and,  as  such, 
was  on  board  thereof,  and  had  the  care  and  command  thereof,  from  the  time  the  said 
vessel   departed  and  set  sail   as   aforesaid,  until  and  upon  her  arrival  at   Llanelly 
aforesaid:    yet  that  the  defendant,  well  knowing  the  premises,  but  contriving  ami 
intending  to  injure  the  plaintiff,  and  to  bring  him  into  public  scandal,  infamy,  and 
disgrace,  and  cause  it  to  be  suspected  and  believed  that  he  the  plaintiff  was  a  drunkard, 
and  unfit  to  be  trusted  with  the  command  of  the  said  vessel,  or  any  other  vessel, 
and  that  the  said  vessel,  while  the  plaintiff  was  so  on  board  and  had  the  care  and 
command  thereof  as  aforesaid,  had  been  in  danger  by  means  of  the  drunkenness  and 
default  of  the  plaintiff,  and  to  deprive  him  of  the  means  of  supporting  himself,  thereto- 
fore, to  wit,  on  the  30th  of  December,  1838,  falsely,  &c,  did  publish,  &c,  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  as  such   master,  captain,  and 
commander  as  aforesaid,  and  of  and  concerning  the  said  vessel,  and  of  and  concerning 
the  same  while  under  the  care  and  command  of  the  plaintiff,  and  of  and  concerning 
the  said  persons  on  board  the  same,  and  of  and  concerning  the  said  voyage  from 
London  to  Llanelly  aforesaid,  and  of  and  concerning  the  said  John  Ward,  and  of  and 
concerning  the  said  island,  and  of  and  concerning  the  said  part  of  the  said  foreign 
coast,  and  of  and  concerning  the  said  rock,  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel,  in  a  certain  part  of  which  libel  there  was  and  is  contained,  amongst 
other  things,  the  false,  scandalous,  malicious,  and  defamatory  matter  following  of  and 
concerning  the  plaintiff,  &c,  &c.,  that  is  to  say,  "Llanelly,  December  12th,  1838.     My 
dear  sir, —  I  hasten  to  write  to  you,  and  beg  your  advice  on  a  very  important  [571] 
affair,  which  I  will  endeavour  to  explain  to  you  in  as  concise  a  manner  as  it  will  admit 
of.     You  must  know,  then,  that  I  have  had  to  navigate  the  ship  (meaning  the  said 
vessel)  much  of  the  passage  (meaning  the  said  voyage  from  London  to  Llanelly  afore- 
said) ;  the  captain  (meaning  the  plaintiff),  from  the  time  of  our  passing  the  Wight 
(meaning  the  said  island),  having  been  in  a  state  of  intoxication.     We  (meaning  the 
said  persons  on  board  the  said  vessel)  ran  into  great  risk  on  the  French  coast  (meaning 
the  said  part  of  the  said  foreign  coast),  before  I  actually  found  out  what  was  the 
matter  with  him  (meaning  the  plaintiff).     He  (meaning  the  plaintiff)  then  kept  to  his 
cabin  night  and  day,  without  appearing  at  meals  ;  only  occasionally  coming  on  deck 
when  any  thing  was  reported  to  him  (meaning  the  plaintiff).     This  was  my  most 
anxious  time  ;  for,  he  (meaning  the  plaintiff)  vociferated  orders,  and  captain's  orders 
must  be  obeyed,  unless  the  mate  will  mutiny  and  take  charge.     I  was  compelled  for 
our  safety  to  do  this  at  last ;  and  only  just  saved  the  ship  (meaning  the  said  vessel) 
from  being  dashed  on  the  Runnelstone  rock  (meaning  the  said  rock)  by  a  rapid  move- 
ment of  the  helm  and  sails,  in  the  performance  of  which  I  was  promptly  obeyed  by  the 
crew.     He  (meaning  the  plaintiff)  had  just  left  the  deck,  happily,  to  which   I  had 
summoned  him  (meaning  the  plaintiff)  on  sighting  the  Longship's  light,  for  which  he 
(meaning  the  plaintiff)  then  shaped  a  course.     It  was  dark  on  Saturday  morning.     I 
suppose  after  that  he  freshened  the  nip  ;  for,  he  (meaning  the  plaintiff)  lay  in  bed 
with  his  clothes  on,  insensible  to  what  was  passing,  till  I  again  roused  him  (meaning 
the  plaintiff)  to  say  we  were  on  the  Welch  coast,  whither  I   managed   to  get  on 
Saturday  and  Sunday.     Being  anxious,  for  his  (meaning  the  plaintiff's)  sake,  that  he 
(meaning  the  plaintiff)  should  be  in  a  fit  state  to  receive  the  pilot,  I  by  means  of  the 
steward  re-[572]-moved  all  the  liquor  from  his  (meaning  the  plaintiff's)  cabin,  and  at 
last  got  him  (meaning  the  plaintiff)  sober,  frequently  giving  him  (meaning  the  plaintiff) 
tea,  (fee.    Sunday  and  yesterday  we  were  becalmed,  so  did  not  arrive  till  to-day.     N<  »w, 
how  shall  I  acti     It  is  my  duty  to  write  to  Mr.  Ward  (meaning  the  said  John  Ward) ; 
but  the  captain  (meaning  the  plaintiff),  who  I  believe  a  good  man,  has  a  wife  and 
family.     These,  my  doing  so  would  ruin.     I  would  not  for  all  the  world  do  that. 
I  would  rather,  much  rather,  run  all  the  risk  of  going  to  India  with  a  drunkard,  who 
would  drink  in  winter  time,  in  the  English  Channel,  and  leave  his  mate  to  take  her 
across  the  Bristol  Channel :  and  that  is  running  no  small  risk.     Yet  better  that  than 
ruin  him  (meaning  the  plaintiff).     But  my  character  is  dear  to  me  ;  and  I  may  he  ruined 
by  the  ship  running  on  shore  while  I  have  charge  of  the  deck, — as  might  have  happened 
in  the  case  of  the  Runnelstone  Rock  (meaning  the  said  rock),  the  breakers  on  which, 
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Providence  gave  me  a  sight  of,  in  time  to  wheel  her  (meaning  the  said  vessel)  round. 
We  may  not  always  be  so  fortunate.  The  sea  foamed  close  under  our  quarter  as  we 
(meaning  the  said  vessel  and  the  persons  on  board  the  same)  passed  it  (meaning  the  said 
rock);  and  we  (meaning,  &c)  just  shaved  the  buoy  upon  it  (meaning  the  said  rock). 
We  made  the  passage  between  Scilly  and  the  Land's  End.  Of  course,  nothing  has 
transpired  between  the  captain  (meaning  the  plaintiff)  and  me.  Since  his  (meaning  the 
plaintiffs)  recovery,  we  are  as  sociable  as  before.  He  (meaning  the  plaintiff)  wondered 
what  could  have  made  him  (meaning  the  plaintiff)  so  ill.  He  (meaning  the  plaintiff) 
fancied  it  must  be  some  new  milk  we  got  in  the  Downs :  and  I  made  no  reply.  He 
(meaning  the  plaintiff)  is  excessively  civil  to  me.  But  he  (meaning  the  plaintiff) 
need  not  fear ;  though,  as  everybody  on  board  knows  it,  it  is  very  likely  sooner  or 
[573]  later  to  reach  Mr.  Ward's  (meaning  the  said  John  Ward's)  ears.  We  had  a 
contrary  wind  across  the  Bristol  Channel;  and  at  one  time  I  had  thoughts  of  bearing 
up  for  the  nearest  port,  and  giving  her  (meaning  the  said  vessel)  in  charge  of  a  pilot : 
but  the  above  consideration,  viz.  his  (meaning  the  plaintiff's)  wife  and  family,  deterred 
me :  and,  as  I  received  every  assistance  from  the  second  mate,  who  is  a  steady  young 
man  and  lives  with  us  in  the  cabin,  I  determined  on  working  her  (meaning  the  said 
vessel)  over  to  Carmarthen.  The  captain  (meaning  the  plaintiff)  also,  in  a  lucid 
interval,  now  and  then  implored  me  to  take  care  of  the  ship  (meaning  the  said  vessel), 
like  a  good  lad  and  dear  boy.  I  pitied  him,  so  stood  on.  Pray  write  me  soon  your 
advice  how  to  act.  Shall  I  let  all  pass,  and  go  through  the  voyage,  or  get  my  dis- 
charge and  a  written  good  character  from  the  captain  (meaning  the  plaintiff),  saying 
that  personal  differences  make  it  necessary  that  we  part?  Then,  again,  I  shall  offend 
Mr.  Ward  (meaning  the  said  John  Ward),  for  leaving  his  ship  (meaning  the  said 
vessel)  in  the  lurch  ;  fur,  the  second  will  leave  if  I  do.  Your  advice  shall  be  my  guide  : 
only,  pray  keep  the  affair  a  secret  from  Mr.  Ward  (meaning  the  said  John  Ward).  I 
could  suffer  any  thing  rather  than  that  should  be  so."  By  means  of  the  committing 
of  which  grievances  the  plaintiff  had  been  and  was  greatly  injured  in  his  said  good 
character,  and  brought  into  public  scandal,  &c,  with  divers  good  and  worthy  subjects 
of  this  realm,  insomuch  that  divers  of  those  subjects,  and  particularly  the  said  John 
Ward,  had,  on  occasion  of  the  committing  of  the  said  grievances,  from  thence  suspected 
and  believed,  and  the  said  John  Ward  still  did  suspect  and  believe,  the  plaintiff  to 
have  been  and  to  be  a  drunkard  and  a  person  unfit  to  be  trusted  with  the  command 
of  the  said  vessel,  or  any  other  vessel,  and  also  by  [574]  reason  thereof  the  said  .John 
Ward  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  refused  and  declined  to 
retain  and  continue  the  plaintiff  to  command  and  be  master  and  captain  of  the  said 
vessel,  as  he  otherwise  would  have  done,  and  then  discharged  and  dismissed  the 
plaintiff  from  the  command  of  the  said  vessel,  and  from  the  retainer  and  employ  of 
the  said  John  Ward  ;  and  by  reason  thereof  he  the  plaintiff  had  not  only  lost  and 
been  deprived  of  the  support,  gains,  &c,  which  might  and  would  otherwise  have  arisen 
ami  accrued  to  him  from  and  by  reason  of  his  being  SO  retained  and  employed  as  afore- 
said, but  hail  from  thence  remained  ami  continued  and  still  was  out  of  employ  and 
deprived  of  the  opportunity  of  supporting  himself  by  honest  and  industrious  means, 
and  had  been  ami  was,  by  means  of  the  premises,  otherwise  greatly  injured  and 
damnified,  &c. 

The  defendant  pleaded  -  first,  not  guilt}' — secondly,  a  justification,  alleging  all  the 
material  statements  in  the  libel  to  be  true — thirdly,  that  the  said  John  Ward  did  mil, 

ii\  reason  of  the  publishing  of  the  supposed  libel  by  the  defendant  as  in  the  declaration 

mentioned,  refuse  or  decline  to  retain  and  continue  tin;  plaintiff  to  command  ami  he 
master  and  captain  of  the  said  vessel,  nor  did  hi'  by  reason  thereof  dismiss  and  dis 

charge  the  plaintiff  from  tin-  em and  of  the  said  vessel,  or  from  the  retainer  and 

employ  of  the  said  John  Ward,  in  manner  ami  form  as  in  the  declaration  in  thai 
behalf  alleged. 

The  plaintiff  joined  issue  on  the  first  and  third  pleas,  ami  replied  de  injuria  to  the 
second. 

The  cause  was  tried  liefore  Tindal  ( '.  .1.,  at  the  sittings  in  London  after  Mieliaebnas 
term,  1843.  The  plaintiff,  a  mariner,  had  been  some  year-  in  the  employ  of  Waul, 
the  shipowner,  and  was  commander  of  the  "England"  upon  the  voyage  mentioned  in 
the  declaration.  [575]  Cass,  who  was  an  intimate  friend  of  the  defendant,  was  the 
first  mate.  On  receipt  of  Cass's  letter,  the  defendant  .-hewed  ii  to  a  naval  friend,  one 
of  the  Elder   Brethren  of  the  Trinity  House,  and   also  to  Soanies,  an   extensive   ship- 
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owner,  and,  in  accordance  with  their  advice,  communicated  it  to  Ward,  who  imme- 
diately sent  another  captain  down  to  Llanelly  to  supersede  the  plaintiff  in  the 
command  of  the  "  England,"  and  thenceforth  ceased  to  employ  the  plaintiff.  It  did 
not  appear  that  Ward  had  instituted  any  inquiry  into  the  truth  of  the  charges  against 
the  plaintiff,  contained  in  Cass's  letter. 

Cass  and  the  second  mate  were  both  called  as  witnesses  on  behalf  of  the  defen- 
dant ;  but  they  failed  to  sustain  the  justification.  It  was,  however,  contended  that 
the  defendant  was  entitled  to  a  verdict  on  the  first  issue,  on  the  ground  that  the 
communication  of  the  letter  to  Ward,  was  confidential  and  privileged. 

On  the  other  hand,  it  was  insisted  that  the  defendant  was  liable,  notwithstanding 
the  absence  of  proof  of  express  malice ;  there  being  nothing  in  the  circumstances  to 
render  the  communication  excusable — no  relation  between  the  parties,  no  interest  in 
the  defendant,  and  no  moral  duty  rendering  it  incumbent  on  him  to  make  it. 

The  lord  chief  justice  told  the  jury,  that  the  occasion  and  circumstances  under 
which  the  communication  of  the  letter  took  place  were  such  as,  in  his  opinion,  to 
furnish  a  legal  excuse  for  making  the  communication  ;  that  the  inference  of  malice, 
which  the  law,  prima  facie,  draws  from  the  bare  act  of  publishing  any  statement,  false 
in  fact,  containing  matter  to  the  reproach  and  prejudice  of  another,  was  thereby 
rebutted  :  and  that  the  plaintiff,  to  entitle  himself  to  a  verdict,  must  shew  malice  in 
fact  :  concluding  by  telling  them  that  they  should  find  their  verdict  for  the  defendant, 
if  they  thought  the  communication  was  strictly  honest  on  his  [576]  part,  and  made 
sulily  in  the  execution  of  what  he  believed  to  be  a  duty  ;  but  for  the  plaintiff,  if  they 
thought  the  communication  was  made  from  any  indirect  motive  whatever,  or  from  any 
malice  against  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff  on  the  second  and  third  issues,  and 
for  the  defendant  on  the  first. 

Sir  T.  Wilde,  Serjt.,  in  Hilary  term,  1844,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection. 

Talfourd,  Serjt.,  in  Easter  term,  1844  (a),  shewed  cause.  The  question  was  properly 
submitted  to  the  jury.  The  defendant,  having  received  from  a  person  whom  he  had 
known  for  many  years,  a  letter  containing  statements  of  vital  importance  to  the 
interests  of  Mr.  Ward,  the  owner  of  the  vessel,  respecting  the  conduct  of  his  captain, 
and  honestly  believing  those  statements  to  be  true,  after  having  sought  advice  from 
persons  who  were  peculiarly  qualified  to  give  it,  communicated  the  contents  to  Mr. 
W  ud.  The  circumstances  clearly  negative  the  inference  of  malice  which  the  law 
ordinarily  draws  from  the  unauthorized  publication  of  defamatory  statements.  It  is 
true  the  defendant  had  no  interest  in  the  matter,  and  that  he  stood  in  no  particular 
relation  either  to  Ward  or  to  Cass.  This  case,  therefore,  wants  the  ingredients  that 
have  in  some  of  the  cases  been  held  to  make  the  publication  excusable.  But  the 
question  is  whether  this  was  not  a  communication  which,  according  to  the  exigencies  of 
society,  he  was  morally  bound  to  make.  The  earliest  cases  upon  this  subject  are  to 
be  found  in  Buller's  Nisi  [577]  Prius  (7th  ed.  p.  .S),  in  which  the  law  is  thus  laid  down  : 
"  Where  words  are  spoken  in  confidence  and  without  malice,  no  action  lies  ;  therefore, 
where  A.,  a  servant  brought  an  action  against  her  former  mistress  for  saying 
to  a  lady  who  came  to  inquire  for  the  plaintiffs  character,  that  she  was  saucy  and 
impertinent,  and  often  lay  out  of  her  own  bed,  but  was  a  clean  girl,  and  could  do  her 
work  well ;  though  the  plaintiff  proved  that  she  was  by  this  means  prevented  from 
getting  a  place;  yet,  per  Lord  Mansfield,  this  is  not  to  be  considered  as  an  action  in 
the  common  way  for  defamation  by  words ;  but  that  the  gist  of  it  must  be  malice, 
which  is  not  implied  from  the  occasion  of  speaking,  but  should  be  directly  proved ; 
that  it  was  a  confidential  declaration,  and  ought  not  to  have  been  disclosed  :  EihiwwUon 
v.  Stevenson.  But  if,  without  ground  and  purely  to  defame,  a  false  character  should 
be  given,  it  would  be  a  proper  ground  for  an  action  :  /  'anspih  v.  ( 'hyson  "  (Cro.  Eliz.  541). 
"  So,  in  an  action  for  saying  of  a  tradesman,  '  He  cannot  stand  it  long ;  he  will  be  a 
bankrupt  soon,'  where  special  damage  was  laid  in  the  declaration,  viz.  that  one  Lane 
refused  to  trust  the  plaintiff  for  a  horse;  Lane,  the  person  named  in  the  declaration, 
was  the  only  witness  called  for  the  plaintiff ;  and,  it  appearing  on  his  evidence,  that 
the  words  were  not  spoken  maliciously,  but  in  confidence  and  friendship  to  Lane,  and 

(a)  The  judges  present  being  Tindal,  C.  J.,  and  Coltman,  Erskine,  and  Cress- 
well,  JJ. 
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by  way  of  warning  to  him,  and  that  in  consequence  of  that  advice  he  did  not  trust 
the  plaintiff  with  the  horse,  Pratt,  C.  J.,  directed  the  jury  that,  though  the  words 
were  otherwise  actionable  ;  yet,  if  they  should  be  of  opinion  that  the  words  were  not 
spoken  out  of  malice,  but  in  the  manner  before-mentioned,  they  ought  to  find  the 
defendant  not  guilty ;  and  they  did  so  accordingly,  Server  v.  Dowson"  (C.  B.  sittings 
after  T.  T.  5  G.  3).  [Cresswell,  J.  In  Cockayne  v.  HodgMssm  (5  C.  &  P.  543), 
Parke,  B.,  lays  it  down,  that  every  wilful  [578]  unauthorized  publication,  injurious  to 
the  character  of  another,  is  a  libel ;  but  that,  where  the  writer  is  acting  on  any  duty, 
legal  or  moral,  towards  the  person  to  whom  he  writes,  or  where  he  has,  by  his  situa- 
tion, to  protect  the  interest  of  that  person,  that  which  he  writes  under  such  circum- 
stances is  a  privileged  communication,  and  no  action  will  lie  for  what  is  thus  written, 
unless  the  writer  be  actuated  by  malice.  If  that  be  correct,  the  question  here  is, 
whether  this  defendant  was  bound,  by  any  moral  duty,  to  make  the  communication  he 
did.]  He  had  a  moral  duty  to  protect  the  lives  of  the  crew,  and  the  property  of  the 
owner  and  charterers,  which  he  had  just  grounds  for  believing  to  be  in  danger.  In 
Wright  v.  Woodgate  (2  C.  M.  &  R.  573,  Tyrwh.  &  G.  12,  Gale,  Exch.  329),  Parke,  B., 
says :  "  The  proper  meaning  of  a  privileged  communication  is  only  this  ;  that  the 
occasion  on  which  the  communication  was  made,  rebuts  the  inference  prima  facie 
arising  from  a  statement  prejudicial  to  the  character  of  the  plaintiff,  and  puts  it  upon 
him  to  prove  that  there  was  malice  in  fact — that  the  defendant  was  actuated  by 
motives  of  personal  spite  and  ill-will,  independent  of  the  occasion  on  which  the  com- 
munication was  made."  The  cases  of  Patlison  v.  Jones  (8  B.  &  C.  578,  3  M.  &  B.  101), 
and  Child  v.  Affleck  (9  B.  &  C.  403,  i  M.  &  R.  338),  fully  sustain  the  direction  on  the 
present  occasion.  In  Todd  v.  Hawkins  (2  M.  &  Rob.  20,  8  C.  &  P.  88),  it  was  held 
that  a  letter  from  a  son-in-law  to  his  mother-in-law,  volunteering  advice  respecting  her 
proposed  marriage,  and  containing  imputations  upon  the  person  whom  she  was  about 
to  marry,  was  a  privileged  communication,  and  not  actionable,  in  the  absence  of  malice : 
and  Aklerson,  B.,  observed,  "There  are  warm  expressions,  no  doubt,  in  the  letter; 
but  casual  expressions  should  not  induce  you  (the  jury)  to  find  the  de-[579]-fendant 
guilty,  if  he  were  really  acting  bona  fide  when  he  used  them ;  for  it  is  for  the  common 
good  of  all  that  communications  between  parties  situated  as  those  were,  should  be  free 
and  unrestrained."  In  Kine  v.  Sewell  (3  M.  &  W.  297),  A.,  having  undertaken  to  build 
a  house  for  B.,  employed  C.,  a  carpenter,  to  do  some  of  the  woodwork,  for  which  A. 
had  given  an  estimate.  The  bill  sent  in  having  exceeded  the  estimate,  B.  applied  to 
D.  to  recommend  him  a  surveyor  to  measure  the  work,  upon  which  D.  told  B.  that  he 
hai  1  seen  C.  take  away  some  of  the  quarterings  ;  B.  informed  A.  of  it,  who  came  to  D. 
and  asked  him  did  he  say  so;  to  which  D.  answered,  "Yes,  I  saw  the  man  employed 
by  you  take  from  B.'s  house  two  long  pieces  of  quartering :  I  hallooed  to  the  man." 
In  an  action  of  slander  brought  by  C.  against  D.,  the  judge  left  it  to  the  jury  to  Bay 
whether  the  words  imputed  felony;  and,  if  they  thought  they  did,  told  them  that 
still  the  plaintiff  was  not  entitled  to  recover,  unless  he  shewed  express  malice,  or  the 
jury  believed  from  the  circumstances  that  the  defendant  was  actuated  by  malicious 
motives:  and  the  court  held  the  direction  right.  The  law  is  broadly  and  well  laid 
down  in  the  case  of  Toogood  v.  Spyrmg  (1  C.  M.  &  R.  181,  1  Tyrwh.  582),  by  Parke,  B., 
who  says  :  "In  general,  an  action  lies  for  the  malicious  publication  of  statements  which 
are  false  in  fact,  and  injurious  to  the  character  of  another  (within  the  well  known 
limits  as  to  verbal  slander);  and  the  law  considers  such  publication  as  malicious, 
unless  it  is  fairly  made  by  a  person  in  the  discharge  of  some  public  or  private  duty, 
whether  legal  or  moral,  or  in  the  conduct  of  his  own  affairs  in  matters  where  his 
interest  is  concerned.  In  such  cases,  the  occasion  prevents  the  inference  of  malice 
which  the  law  draws  from  authorized  communications,  and  affords  [580]  a  qualified 
defence,  depending  upon  the  absence  of  actual  malice.  If  fairly  warranted  by  any 
reasonable  occasion  or  exigency,  and  honestly  made,  such  communications  are  pro- 
tected,  for   the    com i    convenience    and    welfare   of   society  ;   and   the   law    has   not 

restricted  the  right  to  make  them  within  any  narrow  limits."  In  Woodward  v.  Lander 
(0  G.  &  P.  548),  it  was  held  that  a  letter  written  to  the  postmaster  general,  or  to  the 
secretary  to  the  general  post-office,  complaining  of  misconduct  in  a  post  master,  is  not 
a  libel,  if  it  was  written,  as  a  bona  tide  complaint,  to  obtain  redress  for  a  grievance 
that  the  party  really  believed  he  had  suffered  ;  and  thai  particular  expressions  are  not, 
to  bo  strict  ly  scrutinized,  if  the  intent  ion  of  the  defendant  was  good.  Gases  ol  coin 
munications   to  official   persons  arc  not,   perhaps,  very  analogous.      Hut,   in   Shipley  v. 
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Tedhwnier  (7  C.  &  P.  680),  it  was  ruled  by  Tindal,  C.  J.,  that  a  man  has  a  right  to 
communicate  to  another  any  information  he  is  possessed  of  in  a  matter  in  which  they 
have  a  mutual  interest ;  that  it  is  a  perfectly  legal  and  justifiable  object  for  one  to 
induce  another  to  become  a  part}'  to  a  suit  as  to  a  subject-matter  in  which  both  have  an 
interest  ;  and  that  it  is  not  because  strong  or  angry  language  is  used  in  such  a  com- 
munication, that  it  will  lie  a  libel ;  but  that  the  jury  must  go  further,  and  see,  not 
merely  that  the  expressions  are  angry,  but  that  they  are  malicious.  The  special 
damage  alleged  in  the  declaration  in  this  case,  is  clearly  not  a  damage  that  is  fairly 
and  legitimately  the  result  of  the  communication  of  the  letter.  It  was  the  duty  of 
Mr.  Ward  to  make  inquiry  into  the  truth  of  the  aspersions  cast  upon  the  character  of 
the  captain,  before  he  acted  upon  the  defendant's  information. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  Bramwell),  in  support  of  the  rule.  The 
publication  of  the  letter  by  [581]  the  defendant  was  wholly  inexcusable.  He  had  no 
interest  in  the  ship  or  in  the  freight ;  he  stood  in  no  such  relation,  either  to  the 
owner,  the  captain,  or  the  mate,  as  could  impose  upon  him  any  duty,  legal  or  moral, 
to  act  as  he  did.  The  subject-matter  of  the  communication  was  not  so  pressing  as 
to  require  him  to  act  on  the  instant :  there  was  ample  time  for  inquiry  into  the  truth 
of  the  statement,  seeing  that  the  ship  was  not  to  sail  from  Llanelry  for  at  least  three 
weeks  (a),  and  yet  none  was  made.  The  writer  of  the  letter  expressly  cautions  his 
friend  (/<)  to  abstain  from  doing  the  very  act  which  has  caused  all  the  injury  of  which 
the  plaintiff  complains,  viz.  shewing  the  letter  of  Mr.  Ward.  There  is  nothing  in 
the  law  of  England  to  justify  a  party  in  thus  becoming  a  volunteer  in  the  propagation 
of  slander.  Unless  the  circumstances  rendered  the  occasion  of  the  publication  lawful, 
there  was  no  necessity  to  prove  express  malice :  the  act  being  unauthorized,  and 
injurious  to  the  plaintiff,  the  law  implies  that  it  is  malicious.  It  is  suggested  on  the 
part  of  the  defendant  that,  in  shewing  the  letter  to  Mr.  Ward,  he  acted  in  the  honest 
and  bona  fide  execution  of  a  moral  duty.  But,  what  is  there  to  give  rise  to  any 
moral  obligation  on  the  defendant  to  repeat  the  slander  ?  Did  he  owe  no  moral  duty 
to  the  plaintiff,  to  abstain  from  publishing  injurious  statements  until  he  had  by 
inquiry  satisfied  himself  that  they  were  founded  in  truth  !  There  are  various  occasions 
upon  which,  for  the  general  convenience  of  society,  communications  that  would  other- 
wise be  unlawful,  are  held  to  be  excusable  ;  such  as,  bona,  fide  communications,  whether 
on  inquiry  or  otherwise,  as  to  the  characters  of  servants  ;  as  in  Rogers  v.  Clifton 
(3  B.  &  P.  587),  Pattisffn  v.  Jones  (8  B.  &  C.  578,  3  M.  &  R.  101),  and  [582]  Child  v. 
Affleck  (9  B.  &  C.  103,  4  M.  &  R.  338).  So,  in  the  case  of  inquiries  made  touching 
the  solvency  of  a  trader  ;  answers  given  bona,  fide  are  excused,  even  though  the  party 
be  mistaken.  So,  the  communication  is  privileged,  where  it  relates  to  a  matter  in 
which  the  party  uttering  the  defamatory  matter,  is  interested,  or  where  the  parties 
have  a  common  interest,  as  in  M'Dougall  v.  Claridge  (1  Campb.  267),  and  Shipley  v. 
Todhwnter  (7  C.  &  P.  680).  But,  according  to  the  argument  urged  on  the  part  of 
the  defendant,  any  person  who  hears  a  statement  to  the  prejudice  of  another  may, 
without  inquiry  as  to  its  truth  or  falsehood,  lawfully  communicate  it  to  any  one  who 
may  have  an  interest  in  the  well-doing  of  the  slandered  man.  That  is  totally  at 
variance  with  all  legal  principle.  In  Bronwge  v.  Pra&ser  (4  B.  iVi  O.  247,  6  D.  &  R.  296), 
Bay  ley,  J.,  says  :  "  Malice,  in  common  acceptation,  means  ill-will  against  a  person  ; 
but,  in  its  legal  sense,  it  means  a  wrongful  act,  done  intentionally,  without  just  cause 
or  excuse."  "In  an  ordinary  action  for  words,  it  is  sufficient  to  charge  that  the 
defendant  spoke  them  falsely,  it  is  not  necessary  to  state  that  they  were  spoken 
maliciously."  But,  in  actions  for  such  slander  as  is  prima,  facie  excusable  on  account 
of  the  cause  of  speaking  or  writing  it,  as  in  the  case  of  servants'  characters,  confi- 
dential advice  or  communications  to  persons  who  ask  it  or  have  a  right  to  expect  it, 
malice  in  fact  must  be  proved  by  the  plaintiff.  The  proposition  laid  down  by  Parke,  J., 
in  Cockayne  v.  Hodgkisson  (5  C.  &  P.  549),  does  not  embrace  the  case  now  under 
consideration.  He  says  (page  543) :  "Every  wilful  unauthorized  publication,  injurious 
to  the  character  of  another,  is  a  libel ;  and  every  such  publication,  is,  in  a  legal  sense, 
[583]  malicious." — "  But,  where  the  writer  is  acting  on  any  duty,  legal  or  moral, 
towards  the  person  to  whom  he  writes,  or  where  he  has,  by  his  situation,  to  protect 
the  interests  of  another,  that  which  he  writes  under  such  circumstances,  is  a  privileged 

(a)  This  appeared  from  a  part  of  the  letter  that  was  not  set  out  in  the  declaration. 

(b)  After  saying  "  It  is  my  duty  to  write  to  Mr.  Ward." 
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communication."  That  learned  judge  never  could  have  meant  to  convey  that  the 
communication  of  defamatory  matter,  like  this,  would  be  a  moral  duty.  The  defen- 
dant owed  a  clear  moral  duty  to  the  plaintiff  to  refrain  from  repeating  the  slander. 
In  Martin  v.  Strong  (5  A.  &  E.  535,  1  X.  &  P.  29),  it  was  held  that  communications 
made  by  one  member  of  a  charitable  association  to  another,  reflecting  on  the  conduct 
of  the  medical  attendant  of  the  establishment,  were  not  privileged  :  though,  it  seems, 
it  would  have  been  otherwise,  if  the  communications  had  taken  place  at  a  meeting  of 
the  association  held  for  the  consideration  of  the  medical  man's  conduct.  The  present 
case,  however,  clearly  does  not  fall  within  any  of  the  classes  of  privileged  communica- 
tions allowed  by  law.  There  is  a  total  absence  of  interest  on  the  part  of  the  defendant, 
as  well  as  of  that  sort  of  relation  between  the  writer  of  the  letter  and  the  ship-owner, 
which  could  justify  the  exhibition  of  the  letter  to  him.  There  was  nothing  to  give 
rise  to  a  semblance  of  duty,  either  legal  or  moral. 

The  court  took  time  to  consider  their  judgment :  but,  there  being  a  difference  of 
opinion  amongst  the  judges  who  heard  the  case  argued,  and  Erskine,  J.(6),  having 
retired  from  the  bench,  a  second  argument  was  directed. 

The  second  argument  took  place  in  Easter  term,  1845,  before  Tindal,  C.  J.,  and 
Coltman,  Cresswell,  and  Erie,  J.T. 

[584]  Talfourd  and  Channell,  Serjts.  for  the  defendant.  The  question  is,  whether, 
in  point  of  law,  the  communication  complained  of  necessarily  imported  malice.  The 
law  prima  facie  implies  malice  in  the  publisher  of  defamatory  matter  to  the  injury 
of  another;  but  this  presumption  is  liable  to  be  rebutted  by  the  circumstances  of 
each  particular  ease.  That  is  shewn  by  this,  that  the  defence  is  admissible  under  not 
guilty,  and  need  not  be  specially  pleaded  ;  which,  though  the  court  [pronounced  no 
opinion  on  the  point  in  Smith  v.  Thomas  (a)1,  is  now  clear  law.  To  sustain  his  action, 
the  plaintiff  must  shew  that  the  publication  was  wrongful,  and  not  justified  by  the 
occasion:  Lay  v.  Lawson  (4  A.  &  E.  795),  Hearnc  v.  Stowell  (12  A.  &  E.  719). 
Formerly  a  greater  latitude  was  allowed  than  can  now  be  contended  for;  Brooke  v. 
Montague  (Cro.  Jac.  90),  Delany  v.  Jones  (4  Esp.  N.  P.  C.  191).  [Cresswell,  J.  Is  not 
the  rule  this — whether  the  occasion  is  such  as  to  rebut  the  inference  of  malice,  if  the 
publication  is  bona  fide  is  a  question  of  law  for  the  judge  ;  whether  the  bona  fides 
existed,  is  a  question  of  fact  for  the  jury?]  Such  undoubtedly  is  the  rule  (g). 
(Tindal,  C.  J.  The  mode  of  publishing  goes  to  the  latter  point;  as  where  the  publica- 
tion is  in  a  newspaper.]  Here,  the  defendant,  who  had  been  for  some  years  on  terms 
of  intimacy  with  Cass,  receives  a  letter  from  him,  containing  matters  of  a  very 
alarming  description  relative  to  the  conduct  of  the  captain,  which,  though  directly 
involving  the  safety  of  the  ship,  the  cargo,  and  the  crew,  he  is  strictly  enjoined 
ii-i  in  communicate  to  Ward,  the  owner.  Having  no  knowledge  of  the  plaintiff,  or 
of  Ward,  the  defendant  adopts  the  only  course  that  an  honest  and  dis-[585]-eree1 
person,  under  such  circumstances,  could  pursue:  he  consults  with 'one  of  the  Elder 
Brethren  of  the  Trinity  House,  and  with  an  eminent  shipowner;  under  whose  advice 
lie,  \\  ithout  any  comment,  shews  the  letter  to  Ward.  What,  then,  was  the  un  ncr's  duty? 
Certainly  no!  to  dismiss  the  captain,  without  investigating  the  charges  made  against 
him.  The  dismissal  was  mil  the  fair  and  legitimate  consequence  of  the  defendant's 
act  (a)'.  Tin'  information  was  of  the  utmost  importance  to  the  owner  :  the  only  doubt 
arises  from  there  being  mi  relation  of  any  kind  between  him  ami  the  defendant,  and 
on  application  by  him  for  information.  The  definition  of  a  privileged  communication 
given  by  Parke,  I!.,  in  Wright  v.  Woodgate,  is  perhaps  as  accurate  as  any  that  can 
lie  found.     Thai  the  rule  is  founded  on  a  consideration  of  the  importance  "f  the 

(/')   The  opinion  of  that   learned  judge  is  understood  to  have  been  in  favour   oi    the 

defendant. 

(«)>  2  X.  C.  .".72,  2  Scott,  546,  I  Dowl.  I'.  ('.  •".".::.     Ami  see  Popham,  69. 

(y)  Sec  Hooper  v.  Truscolt,  2  N.  ('.  t r» 7 ,  2  Scott,  (172. 

(a)-  Taking  Ward  to  have  been  under  contract  to  employ,  he  would  appear  to  be 
alone  responsible  for  the  wrongful  dismissal,  notwithstanding  legal,  or  even  actual 
malice  in  the  defendant  ;  Morris  v.  Longdate,  2  B.  A'  I'..  284  :  Vum    v,  Wilcocks,  *  East, 

1  ;  2  Smith's  Leading  Cases,  300.     It   there  was  tontract,  Ward     whose  interests 

might  he  endangered  by  delay,  and  who  had  incurred  no  responsibility  as  the  props 

gator  of  an  injurious  report,  would  he  under  no  legal  obligation  to  investigate  the 
truth  of  the  charges  made  by  Cass. 
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information  to  the  party  to  whom  it  is  given,  is  evident  from  the  cases.  In  Herver 
v.  Dawson,  words  of  a  tradesman  "  that  he  would  soon  be  a  bankrupt,"  spoken  in 
confidence  and  friendship,  as  a  caution,  were  held  not  to  be  actionable.  [Cresswell,  J. 
How  does  that  agree  with  Brornage  v.  Prosserf]  Rogers  v.  Clifton,  Pattison  v.  Jones, 
and  Child  v.  Affleck  were  cases  of  servants'  characters.  In  M'Dougall  v.  Claridge,  it 
was  held  that  a  letter  written  confidentially  to  persons  who  employed  A.  as  their 
solicitor,  conveying  charges  injurious  to  his  professional  character  in  the  management 
of  certain  concerns  which  they  had  entrusted  to  him,  and  in  which  B.,  the  writer  of 
the  letter,  was  likewise  interested,  was  not  actionable.  In  [586]  Pad/more  v.  Lawrence 
(11  A.  &  E.  380,  3  P.  &  D.  209),  the  defendant,  in  the  presence  of  a  third  person, 
not  an  officer  of  justice,  charged  the  plaintiff  with  having  stolen  his  property,  and 
afterwards  repeated  the  charge  to  another  person,  also  not  an  officer  of  justice,  who 
was  railed  in  to  search  the  plaintiff,  with  the  consent  of  the  latter:  and  it  was  held 
that  the  statement  was  privileged,  if  the  defendant  believed  in  its  truth,  acted  bona 
Mile,  and  did  not  make  the  charge  before  more  persons,  or  in  stronger  language,  than 
was  necessary  (5)1  .  ami  that  it  was  a  question  for  the  jury,  and  not  for  the  judge, 
whether  the  facts  brought  the  case  within  this  rule.  In  Blake  v.  PUfold  (1  M.  A:  Rob. 
198),  it  was  held  that  a  letter  written  by  a  private  individual  to  a  public  officer,  com- 
plaining of  the  misconduct  of  a  person  under  him,  if  made  bona  fide,  and  without 
malice,  is  not  the  subject  of  an  action,  though  some  of  the  charges  may  not  be  true. 
Taunton,  J.,  there  says:  "Generally,  where  one  man  publishes  libellous  matter  of 
another,  the  law  will  presume  malice  in  the  writer,  and  the  plaint  ill' will  be  enabled 
to  recover,  without  giving  any  proof  of  a  malicious  motive  in  the  defendant.  But 
there  are  certain  cases  in  which  communications  are  (what  the  law  terms)  privileged, 
anil  where  the  occasion  on  which  the  communication  is  made,  rebuts  the  inference  of 
malice.  In  such  a  case,  a  plaintiff  cannot  support  an  action  for  the  publication  of  the 
matters  so  communicated,  without  giving  evidence  from  which  a  jury  may  come  to  the 
conclusion  that  the  defendant  was  actuated  by  malicious  motives.  I  allude  to  the 
occasions  where  a  man,  on  being  applied  to,  gives  a  character  of  a  servant,  or  where 
he  gives  confidential  advice,  or  where  the  occasion  of  the  communication  is  such  as 
prima  facie  affords  an  excuse  for  making  it.  In  all  these  cases  a  plaintiff  must  give 
evidence  of  express  [587]  malice."  The  rule  laid  down  by  Parke,  B.,  in  Toogood  v. 
Spyring,  clearly  embraces  the  present  case.  "  In  general,"  says  that  learned  judge, 
"an  action  lies  for  the  malicious  publication  of  statements  which  are  false  in  fact  and 
injurious  to  the  character  of  another  (within  the  well-known  limits  as  to  verbal  slander)  ; 
and  the  law  considers  such  publication  as  malicious,  unless  it  is  fairly  made  by  a  person 
in  the  discharge  of  some  public  or  private  duty,  whether  legal  or  moral,  or  in  the  conduct 
of  his  own  affairs  in  matters  where  his  interest  is  concerned.  In  such  cases,  the 
occasion  prevents  the  inference  of  malice  which  the  law  draws  from  unauthorised  com- 
munications, and  affords  a  qualified  defence,  depending  upon  the  absence  of  actual 
malice.  If  fairly  warranted  by  any  reasonable  occasion  or  exigency,  and  honestly 
made,  such  communications  are  protected,  for  the  common  convenience  and  welfare 
of  society  ;  and  the  law  has  not  restricted  the  right  to  make  them  within  any  narrow 
limits."  The  like  doctrine  is  held  in  Cockayne  v.  Hodgkisson,  Warr  v.  Jolly  (6  C.  &  P. 
497),  Woodward  v.  Lander,  Shipley  v.  Todhwnter,  and  Todd  v.  Hawkins.  Here,  the  com- 
munication made  by  the  defendant  to  Mr.  Ward,  was  made  in  the  honest  and  bona  fide 
discharge  of  a  moral  duty  towards  that  gentleman  (b)'2.  If  the  defendant  had  had  any 
interest  in  the  matter,  or  was  in  any  way  connected  with  Mr.  Ward,  there  could  be  no 
doubt  that  the  legal  inference  of  malice  would  be  rebutted  by  the  occasion :  but  the 
question  is,  whether  the  rule  is  to  be  so  limited,  and  whether  the  defendant  was  not 
morally  bound  to  communicate  to  Mr.  Ward  the  information  he  had  received  from 
Cass.  [Coltman,  J.  Your  argument  would  extend  to  the  protection  of  a  communica- 
tion founded  on  mere  [588]  idle  gossip.]  The  communication  would  not  be  protected 
unless  there  were  just  grounds  for  believing  the  information  to  be  true.  [Cresswell,  J. 
You  would  make  the  moral  duty  of  communicating  defamatory  matter  to  one  interested 
in  the  subject,  to  depend  upon  the  source  whence  it  comes,  and  upon  whether  the 

(b)1  Quaere  of  this  restriction. 

(by  The  jury  must  be  taken  to  have  negatived  the  apparent  motive  of  the  defendant, 
viz.  a  wish  to  obtain  promotion  for  his  friend  Cass,  the  mate,  at  the  expense  of 
Coxhead,  the  master. 
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circumstances  under  which  the  communicating  party  received  the  information,  made  it 
reasonable  for  him  to  believe  it  to  be  true!]  Precisely  so.  [Cresswell,  J.  That 
would  lead  to  a  very  wide  and  inconvenient  field  of  inquiry.  Erie,  J.  Suppose  a 
conversation  to  take  place  in  a  public-house  between  very  disreputable  people,  from 
which  it  appears  that  A.  intends  to  commit  a  felony  in  the  house  of  15.  ;  would  not  C, 
overhearing  the  conversation,  be  justified  in  communicating  it  to  B.  1  The  more 
disreputable  the  source  of  the  information,  the  more  ground  for  giving  credence  to 
it.]  The  characters  of  the  parties  would  certainly  be  one  test.  Here,  the  character 
and  situation  of  the  writer  of  the  letter,  as  well  as  of  the  captain,  were  known  to 
Mr.  Ward.  If  the  defendant  was  bound  to  disregard  the  communication,  so  was  the 
owner  (a).  The  letter  clearly  did  not  justify  the  captain's  dismissal,  and  would  have 
afforded  no  defence  to  an  action  for  depriving  him  of  the  command  (J). 

Sir  T.  Wilde,  Serjt.,  and  Bramwell(c)  for  the  plaintiff.  The  general  point  is 
of  great  importance,  and  the  public  are  indebted  to  the  court  for  giving  it  further 
consideration.  Every  man  is  responsible  for  an  intentional  injury  done  to  another, 
unless  the  circumstances  are  such  as  to  justify  or  to  excuse  it.  In  the  present 
case,  to  entitle  the  plaintiff  to  maintain  the  action,  he  was  not  bound  to  shew 
actual  malice :  it  [589]  was  enough  if  the  publication  of  the  libel  took  place 
under  circumstances  that  deprived  it  of  the  protection  which  the  law  affords  to 
communications  of  a  class  to  which  the  term  "  privileged "  is  usually  applied.  The 
kind  of  malice  necessary  to  be  shewn  here,  is  that  which  is  defined  by  Bayley,  J.,  in 
Bromage  v.  Prosser.  "  Malice,"  says  that  learned  judge,  "  in  common  acceptation, 
means  ill-will  against  a  person,  but  in  its  legal  sense  it  means  a  wrongful  act  done 
intentionally,  without  just  cause  or  excuse.  If  I  give  a  perfect  stranger  a  blow  likely 
to  produce  death,  I  do  it  of  malice,  because  I  do  it  intentionally  and  without  just  cause 
or  excuse.  If  I  maim  cattle,  without  knowing  whose  they  are,  if  I  poison  a  fishery, 
without  knowing  the  owner,  I  do  it  of  malice,  because  it  is  a  wrongful  act,  and  done 
intentionally.  If  I  am  attainted  of  felony,  and  wilfully  stand  mute,  I  am  said  to  do  it 
of  malice,  because  it  is  intentional,  and  without  just  cause  or  excuse"  (1  Kussell  on 
Crimes,  614  (i),  1st  ed. ;  3d  ed.  483  (/')).  "  And  if  1  traduce  a  man,  whether  I  know  him 
or  not,  and  whether  I  intend  to  do  him  an  injury  or  not,  I  apprehend  the  law  considers 
it  as  done  of  malice,  because  it  is  wrongful  and  intentional.  It  equally  works  an  injury, 
whether  I  meant  to  produce  an  injury  or  not ;  and,  if  I  had  no  legal  excuse  for  the 
slander,  why  is  he  not  to  have  a  remedy  against  me  for  the  injury  it  produces?  And 
I  apprehend  the  law  recognizes  the  distinction  between  these  two  descriptions  of 
malice, — malice  in  fact  and  malice  in  law, — in  actions  of  slander.  In  an  ordinary 
action  for  words,  it  is  sufficient  to  charge  that  the  defendant  spoke  them  falsely,  it  is 
not  necessary  to  state  that  they  were  spoken  maliciously.  This  is  so  laid  down  in 
Style"  (Style's  Reports,  392),  "and  was  adjudged,  upon  error,  in  Mercer  v.  Sparks" 
(Owen,  51,  Noy,  .35).  "The  objection  [590]  there  was,  that  the  words  were  not  charged 
to  have  been  spoken  maliciously  ;  but  the  court  answered,  that  the  words  were  them 
selves  malicious  and  slanderous,  and  therefore  the  judgment  was  affirmed.  Hut,  in 
actions  for  such  slander  as  is  prima  facie  excusable  on  account  of  the  cause  of  speaking  or 
writing  it,  as  in  the  case  of  servants'  characters,  confidential  advice  or  communications 
to  persons  who  ask  it,  or  have  a  right  to  expect  it,  malice  in  fact  must  be  proved  by 
the  plaintiff:  and  in  Edmumdson  v.  Stevenson"  (Bull.  N.  1".  8),  "Lord  Mansfield  takes 
the  distinction  between  these  and  ordinary  actions  of  slander."  It  may  be  conceded, 
that,  if  the  defendant  here  was  under  any  moral  obligation  to  communicate  the  letter 
in  question  to  Mr.  Ware,  the  action  cannot  be  sustained.  But,  if  he  was  under  the 
pressure  of  no  moral  duty,  what  is  there  to  distinguish  this  defendant  from  the  rest  of 
the  world  !  There  are  expressions  in  some  of  t  he  eases,  and  especially  those  at  nisi  prius, 
tending  in  a  great  degree  to  obscure  the  rule  of  law.  But,  on  all  occasions  where  the 
courts  have  given  deliberate  judgments,  the  law  will  be  found  to  be  uniformly  stated 
in  conformity  with  Bromage  v.  Prosser.  Where  a  man  is  speaking  on  a  lawful  occasion, 
there  is  no  presumption  of  law  against  him,  and  express  malice  must  be  proved.  But, 
where  the  act  is  not  justified  by  the  occasion,  the  honesty  of  the  party's  intention,  and 

(a)  So,  e  converso. 

(b)  Whether  such  action  would  lie,  would  depend   upon   the  existence,   or  non- 
existence, of  a  prospectively  binding  contract  to  employ,  supra,  585. 

(c)  Having  been  in  the  cause  before  the  cud  of  II.  T.  1840. 
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his  belief  in  the  truth  of  the  statement  he  makes,  are  wholly  immaterial.  It  has  been 
suggested  that  any  one  who  hears  a  statement  to  the  prejudice  of  another,  is  justified 
in  repeating  the  slander  to  a  party  interested  in  the  well-doing  of  the  person  slandered  ; 
or,  in  other  words,  in  repeating  it  in  a  quarter  in  which  the  repetition  will  have  the 
most  injurious  effect  (vide  supra,  587  (b)).  That  surely  cannot  be  law.  "What  becomes 
of  the  old  statute  [591]  against  eaves-dropping  (a),  commented  upon  in  the  second 
Institute,  226  ]  It  never  can  be  that  any  supposed  moral  duty  will  justify  the 
repetition  of  all  the  idle  gossip  a  man  hears  to  the  prejudice  of  his  neighbour.  See 
the  consequences  of  holding  this  defendant  not  to  be  responsible  for  this  communication. 
Cass  would  only  be  responsible  for  an  injury  that  naturally  and  legally  resulted  from 
his  act.  So  far  from  this  defendant  being  authorized  by  Cass  to  communicate  the 
slander  to  Mr.  Ward,  he  was  expressly  and  earnestly  enjoined  to  refrain  from  so  doing. 
He  was  forewarned  of  the  ruin  which  such  a  course  must  inevitably  entail,  and  which 
in  the  result  has  been  entailed,  upon  the  plaintiff.  The  convenience  of  trade  and 
commerce  requires  considerable  freedom  of  communications  respecting  the  credit  and 
responsibility  of  a  trader :  and  yet  a  distinction  is  taken  between  one  who  answers 
inquiries,  and  one  who  volunteers  information:  King  v.  Watts (6).  [Tindal,  C.  J. 
Suppose  the  defendant  had  gone  to  Mr.  Ward,  and  told  him  he  had  received  a 
communication  that  materially  affected  his  interest,  and  Mr.  Ward  had  then  asked 
him  to  shew  the  letter,  would  that  have  justified  the  production  of  it?]  Possibly  it 
might.  Here,  however,  nothing  of  the  kind  took  place  :  the  defendant  was  a  mere 
volunteer.  The  cases  as  to  characters  of  servants,  are  not  in  point.  Judges  ma}'  have 
been  wrong  in  supposing  that  a  former  master  stands  in  a  peculiar  position.  It  niay 
be  said  that  the  servant  authorises  the  master  to  libel  him.  But,  right  or  wrong,  the 
cases  proceed  upon  that  distinction.  [Erie.  J.  In  those  cases,  it  is  perfectly  immaterial 
whether  the  party  was  a  volunteer:  the  sole  question  is,  whether  the  information  was 
given  honestly  [592]  and  bona  fide.  Cresswell,  J.  Mr.  Justice  Bayley  deals  much 
more  clearly  with  the  principle  upon  which  this  class  of  cases  proceeds  than  Lord 
Tenterden  does  in  Pattism  v.  Jones.]  Getting  v.  Foss  (3  C.  &  P.  1G0),  and  Humphreys 
v.  Miller  (4  C.  &  1'.  7)  were  also  cases  of  information  volunteered.  Martin  v.  Strong 
(5  A.  &  E.  535,  1  N.  &  P.  29)  is  an  extremely  strong  authority  for  the  plaintiff.  The 
communication  there,  was  one  which  the  party  might  very  reasonably  have  supposed 
he  was  justified  in  making  ;  there  was  no  imputation  that  he  was  actuated  by  any 
personal  or  sinister  motive  ;  and  yet  he  was  held  liable.  The  general  principle  laid 
down  by  Parke,  B.,  in  Toogood  v.  Spyrmg,  is  in  favour  of  the  plaintiff",  assuming  that  he 
is  right  in  contending  that  the  communication  in  question  was  not  made  in  the 
performance  of  a  moral  duty  on  the  defendant's  part.  And  there  is  nothing  in 
the  cases  of  Cockayne  v.  Hodgkisson,  Woodward  v.  Lander,  Shipley  v.  Todhunter,  Wright  v. 
Woodgate,  or  lb  una:  v.  tSUwel],  that  at  all  militates  against  this  view  of  the  matter. 
In  Fairnum  v.  Ives  (5  B.  &  Aid.  642.  1  I ».  &  R.  252,  1  Chitt.  R.  85),  the  communication 
was  held  to  be  privileged,  the  defendant  acting  in  the  fair  and  honest  belief  that  he 
was  addressing  a  party  who  had  power  to  redress  the  grievance  of  which  he  complained. 
In  Brooks  v.  BUmshard(3  Tyrwh.  84-1),  Lord  Lyndhurst,  C.  B.,  says  :  "It  is  not  merely 
because  a  communication  is  confidential  that  it  is  privileged,  if  it  is  volunteered  by  the 
party  making  it."  What  moral  duty  can  there  be  in  any  man  to  inflict  a  direct, 
certain,  and  irreparable  injury  upon  one,  in  order  to  protect  another,  in  whom  he  has 
no  interest,  from  a  possible  injury  in  the  event  of  the  information  upon  which  he  acts 
proving  true  1  No  authority  has  been  produced  to  shew  the  existence  of  such  a  duty. 
If  the  interest  of  the  person  receiving  the  information  is  the  true  [593]  criterion,  the 
party  repeating  the  slander  would  not  be  protected  if  he  were  mistaken  in  the 
supposition  that  such  interest  existed  :  and  yet  the  moral  duty  would  exist  as  much 
in  the  one  case  as  in  the  other.  The  moral  duty  should  arise  out  of  some  relation 
between  the  parties.  Here,  the  occasion  did  not  justify  the  act,  whether  done  bona 
fide  or  otherwise.  The  defendant  will  have  his  remedy  against  Cass  for  having,  by 
false  statements,  rendered  him  liable  to  this  action. 
Cur.  adv.  vult. 

(a)  The  statute  usually  referred  to  in  connection  with  eaves-dropping,  is  Westm.  1, 
c. '33,  in  which,  however,  eaves-dropping  is  not  expressly  mentioned.  As  to  eaves- 
droppers, see  Kitch.  Courts,  20,  1  Hawk.  P.  C.  book  1,  c.  61,  §  4,  2  Hawk.  P.  C. 
book  2,  c.  10,  §  59,  4  Bla.  Comm.  169. 

(b)  8  C.  &  P.  614.     And  see  Bennet  v.  Deacon,  post,  628. 
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There  being  still  a  difference  of  opinion,  the  judges  now  delivered  their  opinions 
seriatim,  as  follows  : — 

TiNDAL,  C.  J.  This  was  an  action  upon  the  case  for  the  publication  of  a  false  and 
malicious  libel,  in  the  form  of  a  letter  written  by  one  John  Cass,  the  first  mate  of  a 
ship  called  the  "  England,"  to  the  defendant ;  the  letter  stating  that  the  plaintiff,  who 
was  the  captain  of  the  ship,  and  then  in  command  of  her,  had  been  in  a  state  of 
constant  drunkenness  during  part  of  the  voyage,  whereby  the  ship  and  crew  had  been 
exposed  to  continual  danger :  and  the  publication  by  the  defendant  was,  the  com- 
munication by  him  of  this  letter  to  the  owner  of  the  ship,  by  reason  whereof, — which 
was  the  special  damage  alleged  in  the  declaration — the  plaintiff  was  dismissed  from 
the  ship,  and  lost  his  employment. 

The  defendant  pleaded — first,  not  guilty — secondly,  that  the  charges  made  by  the 
mate  against  the  plaintiff  in  his  letter,  were  true — and,  lastly,  that  the  shipowner  did 
not  dismiss  the  captain  by  reason,  and  in  consequence,  of  the  communication  of  the 
letter  to  him. 

Upon  the  last  two  issues  a  verdict  was  found  for  the  plaintiff;  but,  upon  the  first 
issue,  for  the  defendant. 

I  told  the  jury  at  the  trial,  that  the  occasion  and  circumstances  under  which  the 
communication  of  this  [594]  letter  took  place,  were  such  as,  in  my  opinion,  to  furnish 
a  legal  excuse  for  making  the  communication ;  and  that  the  inference  of  malice, — 
which  the  law  prima,  facie  draws  from  the  bare  act  of  publishing  any  statements  false 
in  fact,  containing  matter  to  the  reproach  and  prejudice  of  another, — was  thereby 
rebutted ;  and  that  the  plaintiff,  to  entitle  himself  to  a  verdict,  must  shew  malice  in 
fact :  concluding  by  telling  them  that  they  should  find  their  verdict  for  the  defendant, 
if  they  thought  the  communication  was  strictly  honest  on  his  part,  and  made  solely  in 
the  execution  of  what  he  believed  (a)  to  be  a  duty  ;  but,  for  the  plaintiff,  if  they 
thought  the  communication  was  made  from  any  indirect  motive  whatever,  or  from  any 
malice  against  the  plaintiff.  And  the  only  question  now  before  us,  is,  whether,  upon 
the  evidence  given  at  the  trial,  such  direction  was  right. 

There  was  no  evidence  whatever  that  the  defendant  was  actuated  by  any  sinister 
motive  in  communicating  the  letter  to  Mr.  Ward,  the  ship-owner  :  on  the  contrary, 
all  the  evidence  went  to  prove  that  what  he  did  he  did  under  the  full  belief  that  he 
was  performing  a  duty,  however  mistaken  he  might  be  as  to  the  existence  of  such 
duty,  or  in  his  mode  of  performing  it.  The  writer  of  the  letter  was  no  stranger  to 
the  defendant :  on  the  contrary,  both  were  proved  to  have  been  on  terms  of  friend- 
ship with  each  other  for  some  years;  and,  from  the  tenor  of  the  letter  itself,  it 
must  be  inferred  the  defendant  was  a  person  upon  whose  judgment  the  writer  of 
the  letter  placed  great  reliance,  the  letter  itself  being  written  for  the  professed 
purpose  of  obtaining  his  advice  how  to  act,  under  a  very  pressing  difficulty.  The 
letter  was  framed  in  very  artful  terms,  such  as  were  calculated  to  induce  the  most 
wary  and  prudent  man  (knowing  the  [595]  writer)  to  place  reliance  on  the  truth  of 
its  details  :  and  there  can  be  no  doubt  but  that  the  defendant  did  in  fact  thoroughly 
believe  the  contents  to  be  true,  amongst  other  things,  that  the  ship,  of  which  Mr. 
Ward  was  the  owner,  and  the  crew  and  caigo  on  board  the  same,  had  been  exposed  to 
very  imminent  risk,  by  the  continued  intoxication  of  the  captain  on  the  voyage  from 
the  French  coast  to  Llanelly,  where  the  ship  then  was,  and  that  the  voyage  to  the 
Eastern  Seas,  for  which  the  ship  was  chartered,  would  be  continually  exposed  to  the 
same  hazard,  if  the  vessel  should  continue  under  his  command.      In  this  state  of  tacts, 

after  the  letter  had  been  a  few  days  in  bis  hands,  the  defendant  considered  it  to  be 

his  duty  to  communicate  its  contents  to  Mr.  Ward,  whose  interests  were  so  nearly 
concerned  in  the  information;  not  communicating  it  to  the  public,  but  to  Mr.  Ward; 
and  not  accompanying  such  disclosure  with  any  directions  or  advice,  but  merely 
putting  him  in  possession  of  the  facts  stated  in  the  letter,  that  he  might  lie  in  a  con- 
dition to  investigate  the  truth,  and  take  such  steps  as  prudence  and  justice  to  the 
parties  concerned  required:  in  making  which  disclosure  he  did  not  act  hastily  or 
unadvisedly,  but  consulted  two  persons  well  qualified  to  give  good  advice  on  Buoh  an 
emergency — the  one,  an   Elder  Brother  of  the  Trinity  House     the  other, i  of  the 

(a)  A.,  a  stranger,  receives  information  respecting  the  misconduct  of  I!.,  which  he 

honestly  misapplies  to  C.  Is  A.  justified  in  causing  the  dismissal  of  C.  from  (In- 
service  of  D.  1 
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most  eminent  ship-owners  in  London  :  in  conformity  with  whose  advice  he  gave  up 
the  letter  to  the  owner  of  the  ship.  At  the  same  time,  if  the  defendant  took  a  course 
which  was  not  justifiable  in  point  of  law,  although  it  proceeded  from  an  error  in 
judgment  only,  not  of  intention,  still  it  is  undoubtedly  he,  and  not  the  plaintiff,  who 
must  suffer  for  such  error. 

The  only  question  is,  whether  the  case  does  or  does  not  fall  within  the  principle, 
well  recognized  and  established  in  the  law,  relating  to  privileged  or  confidential  [596] 
communications ;  and,  in  determining  this  question,  two  points  may,  as  I  conceive,  be 
considered  as  settled — first,  that  if  the  defendant  had  had  any  personal  interest  in  the 
subject-matter  to  which  the  letter  related,  as,  if  he  had  been  a  part-owner  of  the  ship, 
or  an  underwriter  on  the  ship,  or  had  had  any  property  on  board,  the  communication 
of  such  a  letter  to  Mr.  Ward  would  have  fallen  clearly  within  the  rule  relating  to 
excusable  publications — and,  secondly,  that  if  the  danger  disclosed  by  the  letter,  either 
to  the  ship  or  the  cargo,  or  the  ship's  company,  had  been  so  immediate  as  that  the 
disclosure  to  the  ship-owner  was  necessary  to  avert  such  danger,  then,  upon  the  ground 
of  social  duty,  by  which  every  man  is  bound  to  his  neighbour,  the  defendant  would 
have  been  not  only  justified  in  making  the  disclosure,  but  would  have  been  bound  to 
make  it.  A  man  who  received  a  letter  informing  him  that  his  neighbour's  house  would 
be  plundered  or  burnt  on  the  night  following  by  A.  and  B.,  and  which  he  himself 
believed,  and  had  reason  to  believe,  to  be  true,  would  be  justified  in  shewing  that 
letter  to  the  owner  of  the  house,  though  it  should  turn  out  to  be  a  false  accusation  of 
A.  and  B.  The  question  before  us  appears,  therefore,  to  be  narrowed  to  the  con- 
sideration of  the  facts  which  bear  upon  these  two  particular  qualifications  and  restric- 
tions of  the  general  principle. 

As  to  the  first,  I  do  not  find  the  rule  of  law  is  so  narrowed  and  restricted  by  any 
authority,  that  a  person  having  information  materially  affecting  the  interests  of  another, 
and  honestly  communicating  it,  in  the  full  belief,  and  with  reasonable  grounds  for  the 
belief,  that  it  is  true,  will  not  be  excused,  though  he  has  no  personal  interest  in  the 
subject-matter.  Such  a  restriction  would  surely  operate  as  a  great  restraint  upon  the 
performance  of  the  various  social  duties  by  which  men  are  bound  to  each  other,  and 
by  which  society  is  kept  up.  [597]  In  l'attmn  v.  Janes  (8  B.  &  C.  578,  3  M.  &  E. 
101),  the  defendant,  who  had  discharged  the  plaintiff  from  his  service,  wrote  a  letter 
to  the  person  who  was  about  to  engage  him,  unsolicited  ;  he  was  therefore  a  volunteer 
in  the  matter ;  and  might  be  considered  as  a  stranger,  having  no  interest  in  the 
business ;  but,  neither  at  the  trial,  nor  on  the  motion  before  the  court,  was  it 
suggested  that  the  letter  was,  on  that  account,  an  unprivileged  communication  ;  but 
it  was  left  to  the  jury  to  say  whether  the  communication  was  honest  or  malicious. 
Again,  in  Child  v.  Affleck  and  Wife  (9  B.  &  C.  403,  4  M.  &  R.  338),  the  statement,  by 
the  former  mistress,  of  the  conduct  of  her  servant,  not  only  during  her  service,  but 
after  she  had  left  it,  was  held  to  be  privileged.  The  rule  appears  to  have  been 
correctly  laid  down  by  the  court  of  Exchequer,  that,  "  if  fairly  warranted  by  any 
reasonable  occasion  or  exigency,  and  honestly  made,  such  communications  are  protected, 
for  the  common  convenience  and  welfare  of  society  ;  and  the  law  has  not  restricted 
the  right  to  make  them,  within  any  narrow  limits  "  (supra,  579).  In  the  present  case, 
the  defendant  stood  in  a  different  situation  from  any  other  person  ;  he  was  the  only 
person  in  the  world  who  had  received  the  letter,  or  was  acquainted  with  the  informa- 
tion contained  in  it.  He  cannot,  therefore,  properly  be  treated  as  a  complete  stranger 
to  the  subject-matter  of  inquiry  (d),  even  if  the  rule  excluded  strangers  from  the 
privilege  (e). 

Upon  the  second  ground  of  qualification — was  the  danger  sufficiently  imminent  to 
justify  the  communication — it  is  true,  that  the  letter,  which  came  to  the  defend- 
[598]-ant's  hands  about  the  14th  of  December,  contains  within  it  the  information  that 
the  ship  cannot  get  out  of  harbour  before  the  end  of  the  month.  It  was  urged  that 
the  defendant,  instead  of  communicating  the  letter  to  the  owner,  might  have  instituted 
some  inquiry  himself.     But  it  is  to  be  observed  that  every  day  the  ship  remained 

(d)  He  did  not  cease  to  be  a  stranger  in  point  of  interest,  by  ceasing  to  be  a 
stranger  in  point  of  knowledge. 

(e)  In  this  view  of  the  case,  quaere,  whether  the  defendant  would  have  once  more 
become  a  stranger  to  the  subject-matter  of  inquiry  upon  ceasing  to  be  the  sole 
depositary  of  the  information  1 
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under  the  command  of  such  a  person  as  the  plaintiff  was  described  to  be,  the  ship  and 
crew  continued  exposed  to  hazard,  though  not  so  great  hazard  as  when  at  sea;  not  to 
mention  the  immediate  injury  to  the  ship-owner  which  must  necessarily  follow  from 
want  of  discipline  of  the  crew,  and  the  bad  example  of  such  a  master.  And,  after  all, 
it  would  be  too  much  to  say  that,  even  if  the  thing  had  been  practicable,  any  duty 
was  cast  upon  the  defendant,  to  lay  out  his  time  or  money  in  the  investigation  of 
the  charge  (a). 

Upon  the  consideration  of  the  case,  I  think  it  was  the  duty  of  the  defendant  not 
to  keep  the  knowledge  he  gained  by  this  letter  himself,  and  thereby  make  himself 
responsible,  in  conscience,  if  his  neglect  of  the  warnings  of  the  letter  brought  destruc- 
tion upon  the  ship  or  crew — that  a  prudent  and  reasonable  man  would  have  done  the 
same ;  that  the  disclosure  was  made,  not  publicly,  but  privately  to  the  owner,  that  is, 
to  the  person  who  of  all  the  world  was  the  best  qualified,  both  from  his  interest  in 
the  subject-matter,  and  his  knowledge  of  his  own  officers,  to  form  the  most  just  con- 
clusion as  to  its  truth,  and  to  adopt  the  most  proper  and  effective  measures  to  avert 
the  danger;  after  which  disclosure,  not  the  defendant,  but  the  owner,  became  liable 
to  the  plaintiff,  if  the  owner  took  steps  which  were  not  justifiable  ;  as,  by  unjustly 
dismissing  him  from  his  employment,  if  the  letter  was  untrue.  And,  as  all  this  was 
dune  with  entire  honesty  of  purpose,  and  in  the  full  belief  of  the  truth  of  the 
inform-[599]-ation, — and  that,  a  reasonable  belief, — I  am  still  of  the  same  opinion 
which  I  entertained  at  the  trial,  that  this  case  ranges  itself  within  the  pale  of  privileged 
communication,  and  that  the  action  is  not  maintainable. 

I  therefore  think  the  rule  for  setting  aside  the  verdict  and  for  a  new  trial,  should 
be  discharged. 

Coltman,  J.  I  regret  much  that  I  am  unable  in  this  case  to  agree  with  the  opinion 
of  my  lord  chief  justice,  that  it  is  a  sufficient  justification  of  the  defendant's  conduct, 
that  he  acted  bona  fide,  and  without  malice. 

The  facts  of  the  case,  which  I  consider  as  material,  are,  that,  on  the  14th  of 
December,  the  defendant  received  from  the  mate  of  a  ship  belonging  to  Mr.  Ward,  a 
letter  containing  imputations  against  the  captain,  of  constant  drunkenness  and  unfit- 
ness for  command,  asking  for  the  defendant's  advice,  and  informing  him  that  the  ship 
was  then  at  Llanelly,  and  would  not  sail  thence  before  the  end  of  the  month.  There 
was  no  intimacy  between  the  defendant  and  Mr.  Ward,  nor  any  relation  in  business 
between  them.  The  defendant,  after  consulting  with  two  friends,  by  their  advice 
communicated  the  letter  to  Mr.  Ward. 

I  apprehend  the  rule  of  law  applicable  to  cpiestions  of  this  nature  is  laid  down 
with  accuracy  by  the  court  of  Exchequer  in  the  case  of  Toogood  v.  Spyrmg,  where  it  is 
said,  "In  general,  an  action  lies  for  the  malicious  publication  of  statements  which  are 
false  in  fact,  and  injurious  to  the  character  of  another  (within  tin:  well-known  limits 
as  to  verbal  slander) ;  and  the  law  considers  such  publication  as  malicious,  unless  it  is 
fairly  made  by  a  person  in  the  discharge  of  some  public  or  private  duty,  whether  legal 
or  moral,  or  in  the  conduct  of  his  own  affairs  in  matters  where  his  interest  is  concerned. 
In  such  cases,  the  occasion  prevents  the  inference  of  malice  which  the  law  draws  from 
unau-[600]  thorized  communications,  and  affords  a  qualified  defence  depending  upon 

the  absence  of  actual   malice.     If  fairly  warranted   by  any   reasonabl icasion  or 

exigency,  and  honestly  made,  such  communications  are  protected,  for  the  common 
convenience  and  welfare  of  society;  and  the  law  lias  not  restricted  the  right  to  make 
them,  within  any  narrow  limits." 

Communications  of  this  nature  have  been  commonly  termed  privileged  communioa 
tions  ;  and  the  term,  if  not  strictly  aecurate,  is  perhaps  sufficiently  so  for  practical 
purposes:  and  it  has  been  generally  held,  and,  in  my  judgment,  rightly  held,  that 
tin;  question  whether  a  communication  is  privileged  or  not,  is  a  question  ot  law  for 
the  judge  ;  but,  in  considering  the  quest  ion  whether  a  communication  is  prii  ileged  or 
not,  the  condition  necessary  to  make  it  privileged,  must  be  assumed.  What  I  mean 
by  this  remark,  will  be  more  intelligible  by  referring  to  the  line  of  argument  used  on 
the  discussion  of  the  present  motion.  In  the  tirst  argument  of  this  case,  many  remarks 
were  made  on  the  mate's  letter,  tending  to  shew  that  a  man  at  all  experienced  in 
the  ways  of  the  world,  could  not  have  been  duped  by  the  statements  in  the  letter, 
or  have  believed  them  to  lie  true.      But  it  appears  to  me  that  such  a  line  of  argU ttt 

(rt)    Vide  supra,  585,  D. 
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is  inapplicable  to  the  question  of  law — whether  the  communication  was  privileged ; 
for,  the  question  of  law  is,  whether,  assuming  that  the  defendant  really  and  bona  fide 
believed  the  contents  of  the  letter  to  be  true,  the  occasion  was  such  as  justified  the 
making  the  communication  ;  in  other  words,  according  to  the  rule  laid  down  by  the 
court  of  Exchequer  in  Toogood  v.  Spyring,  whether  there  was  any  duty,  public  or 
private,  legal  or  moral,  calling  on  the  defendant  to  make  the  communication  com- 
plained of.  It  cannot,  I  think,  be  said  that  there  was  any  legal  duty,  was  there  any 
moral  duty,  calling  on  him  to  make  it  1 

[601]  The  necessity  which  exists  in  the  transactions  of  society,  for  free  inquiry, 
and  for  facilities  in  obtaining  information  for  the  guidance  of  persons  engaged  in 
important  matters  of  business,  has  so  far  prevailed,  that  it  has  been  established  as  a 
rule  that,  for  words  spoken  confidentially  upon  advice  asked,  no  action  lies,  unless 
express  malice  can  be  proved  :  Bromage  v.  Prosser.  The  duty  which  may  be  supposed 
to  exist,  to  give  advice  faithfully  to  those  who  are  in  want  of  it,  has  been  allowed  to 
prevail  for  the  sake  of  the  general  convenience  of  business,  though  with  some  disregard 
of  the  equally  important  rule  of  morality,  that  a  man  should  not  speak  ill,  falsely,  of 
his  neighbour.  Even  though  the  statement  be  not  on  advice  asked,  but  is  made 
voluntarily,  that  circumstance  was  said,  in  Pattison  v.  Jones,  not  necessarily  to  prevent 
the  statement  from  being  considered  as  privileged.  Assuming,  then,  upon  the  authority 
of  that  case,  that  the  circumstance  of  the  communication  being  voluntary,  is  no 
insuperable  bar  to  its  being  regarded  as  a  privileged  communication,  we  return  to  the 
consideration  of  the  question,  whether  there  was  any  moral  duty,  binding  on  the 
defendant,  to  make  the  communication  now  in  question.  And,  on  the  best  considera- 
tion I  can  give  the  subject,  I  think  the  fluty  was  plainly  the  other  way.  The  duty  of 
not  slandering  your  neighbour  on  insufficient  grounds,  is  so  clear,  that  a  violation  of 
that  duty  ought  not  to  be  sanctioned  in  the  case  of  voluntary  communications,  except 
under  circumstances  of  great  urgency  and  gravity. 

It  may  be  said,  that  it  is  very  hard  on  a  defendant  to  be  subject  to  heavy  damages 
where  he  has  acted  honestly,  and  where  nothing  more  can  be  imputed  to  him  than  an 
error  in  judgment.  It  may  be  hard  :  but  it  is  very  hard,  on  the  other  hand,  to  be 
falsely  accused.  It  is  to  be  borne  in  mind  that  people  are  but  too  apt  rashly  to  think 
ill  of  others :  the  propensity  to  tale-bearing  and  [602]  slander  is  so  strong  amongst 
mankind,  and,  when  suspicions  are  infused,  men  are  so  apt  to  entertain  them  without 
due  examination,  in  cases  where  their  interests  are  concerned,  that  it  is  necessary  to 
hold  the  rule  strictly  as  to  any  officious  intermeddling  by  which  the  character  of  others 
is  affected. 

In  the  present  case,  the  occasion  was  in  no  respect  urgent.  The  vessel  was  not  to 
sail  till  the  end  of  the  month.  There  was  abundant  time  for  the  defendant  to  write 
to  the  mate,  and  for  the  mate  to  act  as  he  should  be  advised  ;  or  for  the  defendant  to 
take  any  other  steps  to  ascertain  the  truth  of  the  statement,  before  he  communicated 
it  in  a  quarter  where  it  was  likely  to  be  productive  of  so  much  injury  to  the  plaintiff. 
It  appears  to  me,  therefore,  that  the  communication  ought  not  to  be  considered  as 
being  privileged,  and  that  its  being  made  bona  fide  did  not  entitle  the  defendant  to 
a  verdict  :  and,  with  the  greatest  deference  to  those  who  differ  from  me,  and  whose 
opinions  are  entitled  to  much  more  weight  than  that  which  I  have  formed,  I  think  it 
my  duty  to  state  my  own. 

Cresswell,  J.  I  cannot,  without  much  regret,  express  an  opinion  in  this  case  at 
variance  with  that  which  is  entertained  by  my  lord  and  one  of  my  learned  brothers. 
But,  having  given  full  consideration  to  the  arguments  urged  at  the  bar,  and  the  cases 
cited,  and  not  being  able  to  shake  off  the  impression  which  they  made  in  favour  of 
the  plaintiff,  I  am  bound  to  act  upon  the  opinion  that  I  have  formed.  I  will  not 
repeat  the  facts  of  the  case,  which  have  been  already  stated,  but  proceed  shortly  to 
explain  the  grounds  upon  which  my  opinion  rests. 

There  is  no  doubt  that  the  letter  published  by  the  defendant  of  the  plaintiff,  was 
defamatory  ;  and  the  truth  of  its  contents  could  not  be  proved.  The  plaintiff  was, 
[603]  therefore,  entitled  to  maintain  an  action  against  the  publisher  of  that  letter, 
unless  the  occasion  on  which  it  was  published  made  the  publication  of  such  letter  a 
lawful  act,  as  far  as  the  plaintiff  was  concerned,  if  done  in  good  faith,  and  without 
actual  malice.  To  sustain  an  action  for  a  libel  or  slander,  the  plaintiff  must  shew 
that  it  was  malicious  ;  but  every  unauthorised  publication  of  defamatory  matter  is, 
in  point  of  law,  to  be  considered  as  malicious.     The  law,  however,  on  a  principle  of 
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policy  and  convenience,  authorises  many  communications,  although  they  affect  the 
characters  of  individuals  ;  and  I  take  it  to  be  a  question  of  law,  whether  the  com- 
munication is  authorised  or  not.  If  it  be  authorised,  the  legal  presumption  of  malice 
arising  from  the  unauthorised  publication  of  defamatory  matter,  fails,  ami  the  plaintiff, 
to  sustain  his  action,  must  prove  actual  malice,  or,  as  it  is  usually  expressed,  malice 
in  fact.  In  the  present  case,  the  existence  of  malice  in  fact  was  negatived  by  the 
jury ;  and  if  my  lord  was  right  in  telling  them  that,  in  the  absence  of  malice  in  fact, 
the  publication  of  the  letter  was  privileged,  this  rule  should  be  discharged.  It  there- 
fore becomes  necessary  to  inquire  within  what  limits  and  boundaries  the  law  authorises 
the  publication  of  defamatory  matter.  Perhaps  the  best  description  of  those  limits 
and  boundaries  that  can  be  given  in  few  words,  is  to  be  found  in  the  judgment  of 
Parke,  B.,  in  Toogood  v.  Spyring: — "The  law  considers  such  publication  as  malicious, 
unless  it  is  fairly  made  by  a  person  in  the  discharge  of  some  public  or  private  duty, 
whether  legal  or  moral,  or  in  the  conduct  of  his  own  affairs  in  matters  where  his 
interest  is  concerned."  It  was  not  contended  in  this  case  that  any  legal  duty  bound 
the  defendant  to  communicate  to  the  ship-owner  the  contents  of  the  letter  he  had 
received,  nor  was  the  communication  made  in  the  conduct  of  his  own  affairs,  nor  was 
his  interest  concerned  :  the  [604]  authority  for  the  publication,  if  any,  must  therefore 
be  derived  from  some  moral  duty,  public  or  private,  which  it  was  incumbent  upon 
him  to  discharge.  I  think  it  impossible  to  say  that  the  defendant  was  called  upon  by 
any  public  duty  to  make  the  communication  ;  neither  his  own  situation  nor  that  of 
any  of  the  parties  concerned,  nor  the  interests  at  stake,  were  such  as  to  affect  the 
public  weal.  Was  there  then  any  private  duty  1  There  was  no  relation  of  principal 
and  agent  between  the  ship-owner  and  the  defendant,  nor  was  any  trust  or  confidence 
reposed  by  the  former  in  the  latter ;  there  was  no  relationship  or  intimacy  between 
them ;  no  inquiries  had  been  made ;  they  were,  until  the  time  in  question,  strangers  : 
the  duty,  if  it  existed  at  all  as  between  them,  must,  therefore,  have  arisen  from  the 
mere  circumstance  of  their  being  fellow-subjects  of  the  realm.  But  the  same  relation 
existed  between  the  defendant  and  the  plaintiff.  If  the  property  of  the  ship-owner 
on  the  one  hand  was  at  stake,  the  character  of  the  captain  was  at  stake  on  the  other  ; 
and  I  cannot  but  think  that  the  mural  duty  not  to  publish  of  the  latter  defamatory 
matter  which  he  did  not  know  to  be  true,  was  quite  as  strong  as  the  duty  to  com- 
municate to  the  ship-owner  that  which  he  believed  to  be  true.  Was,  then,  the 
defendant  bound  by  any  moral  duty  towards  the  writer  of  the  letter,  to  make  the 
communication?  Surely  not.  If  the  captain  had  misconducted  himself,  the  mate 
was  capable  of  observing  it,  and  was  as  capable  of  communicating  it  to  the  owner  as 
to  the  defendant.  The  crew  were,  in  like  manner,  capable  of  observing  and  acting 
for  themselves.  The  mate  (if  ho  really  believed  that  which  he  wrote  to  be  true) 
might,  indeed,  be  under  a  moral  duty  to  communicate  it  to  his  owner:  but  the  defen- 
dant had  no  right  to  take  that  vicarious  dutv  upon  himself:  he  was  not  requested 
by  the  mate  to  do  so,  but  was,  on  the  contrary,  enjoined  not  to  make  the  com 
munication. 

[605]  I  will  not  attempt  to  comment  upon  the  very  numerous  cases  thai  were 
quoted  at  the  bar  on  the  one  side  and  on  the  other,  but  will  advert  to  one  or  two 
which  tend  to  explain  the  term  "moral  duty."  and  see  whether  it  has  ever  been  beld 
to  authorise  the'  publication  of  defamatory  matter  under  circumstances  similar  to  those 
which  exist  in  tin;  present  case.  In  an/mage,  v.  Prosser,  Bayiey,  J.,  in  his  very 
elaborate  judgment,  speaks  of  slander  as  "prima  facie  excusable  on  account  of  the 
cause  of  speaking  or  writing  it,  in  the  case  of  servants'  characters,  confidential  a>l\  ice, 
or  communications  to  those  who  ask  it  or  have  a  right  to  expect  it."  With  regard 
to  the  characters  of  servant  sand  agents,  it  is  so  manifestly  for  the  advantage  of  Bociety 

that    those    who   are   about    to   employ    them    should    be    enabled    to   leant    what    their 

previous  conduct  has  been,  that   it  maybe  well  deemed  the  i ■al  duty  of  former 

employers  to  answer  inquiries  to  the  best  of  their  belief.  But,  according  to  the 
opinion  of  the  same  learned  judge,  intimated  in  Patti  an  v,  Joru  .  it  is  necessary  that 
inquiry  should  be  made,  in  order  to  render  lawful  the  communication  of  defamatory 
matter,  although  he  was  also  of  opinion  i  hat  such  inquiry  may  be  invited  by  the  former 
master.  And  in  Rogers  v,  Clifton,  Chambre,  J.,  quoted  a  similar  opinion  of  Lord 
Mansfield's,  expressed  in  Lhhtii  v.  AUcmhead  (Mich,  8  Gh  •">.  '■'•  B.  &  1".  594). 

It  was  contended  during  the  argument  of  this  case,  that  the  protection  given  to 
masters  when  speaking  of  the  conduct  of  servants,  was  more  extensive,  and  applied 
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also  to  communications  made  to  former  employers  ;  and  Child  v.  Affleck  was  mentioned 
as  an  instance.  But  the  communication  to  the  former  master  was  not  made  a  ground 
of  action  in  that  case,  and  was  introduced  only  as  evidence  that  the  statement  made 
in  answer  to  the  inquiry  of  the  new  master  was  malicious.  The  [606]  same  observa- 
tion applies  to  Rogers  v.  Clifton  ;  and  it  may  be  collected  from  that  report  that 
Chambre,  J.,  was  of  opinion  that,  where  statements  are  made  which  are  not  in  answer 
to  inquiries,  the  defendant  must  plead,  and  prove,  a  justification. 

Again,  where  a  party  asks  advice  or  information  upon  a  subject  on  which  he  is 
interested  ;  or  where  the  relative  position  of  two  parties  is  such  that  the  one  has  a 
right  to  expect  confidential  information  and  advice  from  the  other  ;  it  may  be  a  moral 
duty  to  answer  such  inquiries  and  give  such  information  and  advice  ;  and  the  state- 
ments made  may  be  rendered  lawful  by  the  occasion,  although  defamatory  of  some 
third  person,  as  in  Dunmm  v.  Bigg  (1  Campb.  269)  and  Todd  v.  Hawkins  (2  M.  & 
Kob.  20,  8  C.  &P.  88). 

Two  cases — Haar  v.  Damon  (Bull.  X.  P.  8)  and  Clean r  v.  SarTOAide,  reported  in 
M'Dougatt  v.  Claridge  (1  Campb.  268),  were  quoted  as  authorities  for  giving  a  more 
extended  meaning  to  the  term  "  moral  duty,"  and  making  it  include  all  cases  where 
one  man  had  information  which,  if  true,  it  would  be  important  for  another  to  know. 
But  the  notes  of  those  cases  are  very  short :  in  the  former  the  precise  circumstances 
under  which  the  statement  was  made — see  King  v.  JPatts  (8  C.  &  P.  614),  that  such  a 
statement  made  without  inquiry  is  not  lawful — and  in  the  latter,  the  position  of  the 
defendant  with  reference  to  the  Bishop  of  Durham,  to  whom  it  was  made,  are  left 
unexplained.  I  cannot,  therefore,  consider  them  as  satisfactory  authorities  for  the 
position  to  establish  which  they  were  quoted :  and,  in  the  absence  of  any  clear  and 
precise  authority  in  favour  of  it,  I  cannot  persuade  myself  that  it  is  correct,  as,  if 
established  at  all,  it  must  be  at  the  expense  of  another  moral  duty,  viz.  not  [607]  to 
publish  defamatory  matter  unless  you  know  it  to  be  true. 

For  these  reasons,  I  am  of  opinion,  that  the  rule  for  a  new  trial  should  be  made 
absolute. 

Erle,  J.  In  this  case  a  rule  nisi  for  a  new  trial  was  obtained  on  the  ground  of 
misdirection. 

The  plaintiff,  who  was  the  captain  of  a  ship,  brought  his  action  for  a  publication 
of  a  libel  in  shewing  to  the  ship-owner  a  letter  from  the  mate  to  the  defendant, 
imputing  misconduct  to  the  captain. 

The  defendant,  who  was  a  stranger  to  the  plaintiff,  and  but  little  known  to  the 
ship-owner,  had  reason  to  believe,  from  the  contents  of  the  letter,  that  the  ship  and 
erew  were  in  danger  of  destruction  if  the  letter  was  withheld,  and  that  such  danger 
would  be  adverted  if  the  letter  was  shewn.  The  jury  were  directed  to  find  for  the 
defendant,  if,  in  their  judgment,  the  defendant  acted  bona  fide  in  shewing  the  letter ; 
and  this  direction  is  the  subject  of  objection. 

The  plaintiff  contends  that  there  was  no  evidence  to  rebut  the  presumption  of 
malice  arising  from  the  publication  of  a  libel ;  that  there  was  no  justifying  occasion 
for  the  communication  in  question,  because  the  defendant  stood  in  no  relation  either 
to  the  ship-owner  or  to  the  captain,  and  had  no  interest  in  the  ship  or  crew. 

But  the  principle  upon  which  communications  may  be  said  to  be  protected,  — the 
presumption  of  malice  being  rebutted, — appears  to  me  to  be  not  restricted  in  the 
manner  so  contended  for.  Among  such  protected  communications,  there  are  some  in 
which  the  protection  is  derived  from  the  subject-matter  alone,  without  regard  to  any 
relation  in  which  the  author  may  stand,  such  as  criticism  and  public  comments :  Carr 
v.  Hood  (1  Campb.  355),  Parmeicr  v.  Coupland  (6  M.  &  W.  105). 

[608]  There  are  others  in  which  the  protection  is  derived  from  the  relation  in 
which  the  giver  of  the  information  stands  to  the  person  who  is  the  subject  of  it ;  as  in 
the  case  of  a  communication  by  a  party  in  the  conduct  of  his  affairs  where  his  interest 
is  concerned:  Fairman  v.  Ives  (5  B.  &  Aid.  642),  M'DougaM  v.  Claridge  (1  Campb.  267), 
Toogood  v.  Spyring. 

There  is  also  another  class  in  which  the  protection  appears  to  me  to  be  derived 
from  the  relation  in  which  the  receiver  of  the  information  stands  to  the  person  who 
is  the  subject  of  it ;  as  in  the  case  of  information  given  to  prevent  damage  from  mis- 
conduct ;  and  for  this  class  I  think  it  is  not  essential  that  the  giver  of  the  information 
should  stand  in  any  relation  to  the  other  parties. 

It  is  clear  that  the  rule  is  founded  on  a  consideration  of  the  importance  of  the 
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information  to  the  interest  of  the  receiver.     And  this  consideration  has  no  reference 
to  the  source  whence  the  information  is  derived. 

Cases  have  been  referred  to  in  which  such  information  was  held  to  lie  justified,  if 
the  bona  fides  was  found  by  the  jury,  and  in  which  no  mention  is  made  of  the  defen- 
dant's being  placed  in  any  relation  which  made  it  a  duty  on  his  part  to  inform. 

The  notice  to  a  vendor  to  beware  of  the  plaintiff  as  purchaser,  in  Hem r  \ .  I  ion-son, 
also  the  notice  to  a  landlord  of  the  misconduct  of  the  plaintiff,  his  steward,  in  Cleaver 
v.  Sarraiide,  also  the  notice  to  a  next  friend  of  an  infant  plaintiff  in  a  chancery  suit,  to 
beware  of  the  character  of  the  plaintiff,  as  likely  to  create  liability  for  costs,  in  Wright 
v.  li'iKxhjate,  and  the  notice  of  a  report  of  a  run  upon  the  bank  of  the  plaintiff  to  a 
person  being  in  the  neighbourhood,  and  liable  to  be  affected  thereby,  in  Bromage  v. 
Prosser,  may  be  taken  as  examples. 

A  common  application  of  the  principle  is,  in  the  giving  of  the  characters  of 
servants  ;  and  this  occurs  [609]  most  frequently  in  respect  of  a  former  master's  answer 
to  an  inquiry  ;  and  the  rule  is  often  expressed  as  if  it  were  essential  that  the  giver  of 
the  information  should  stand  in  the  relation  of  former  master.  But,  on  considering 
the  reason  of  the  rule,  and  the  authorities,  that  form  of  expression  appears  to  me  to 
be  incorrect. 

It  is  clear  that  the  rule  is  founded  on  the  interest  of  the  receiver  to  know  the 
character  of  the  servant.  It  is  also  clear  that,  if  the  giver  of  the  information  indulges 
any  selfish  motive  in  giving  a  bad  character,  he  loses  the  protection,  on  the  ground  of 
express  malice. 

In  Rogers  v.  Clifton,  Pattison  v.  Jones,  and  Child  v.  Affleck,  it  was  considered  by 
some  judges  that  a  former  master  volunteering  a  character,  would  be  justified  if  acting 
bona  fide  :  but  a  former  master  so  volunteering  stands  in  no  relation  either  to  the 
servant  or  the  new  master;  he  is,  in  effect,  a  stranger,  and  is  not  called  on  by  inquiry. 
In  Blake  v.  Pilfold  (1  M.  &  Rob.  198),  the  defendant,  who  stood  in  no  present  or 
past,  relation  to  the  plaintiff  or  his  employers,  was  held  justified  in  communicating  the 
information  he  had  received,  on  account  of  the  interest  which  the  employers  of  the 
plaintiff  had  in  knowing  his  character. 

One  of  the  earliest  cases  on  the  protection  to  a  former  master  in  giving  a  character 
of  a  servant,  is  decided  (I)1  as  coming  within  the  general  principle  respecting  confi- 
dential communications,  and  not  upon  any  consideration  of  the  relation  of  master: 
Edmondson  v.  SU  w  nson  (Bull.  N.  P.  8). 

In  the  present  case,  the  defendant,  having  reason  (r/)  to  believe  he  was  in  posses- 
sion of  information  important  to  the  ship-owner,  in  respect  of  his  captain,  gave  it  for 
the  purpose  of  preventing  a  considerable  damage  to  his  [610]  property  from  mis- 
conduct; and,  on  this  ground,  appears  to  me  to  be  justified. 

The  defendant  also  had  reason  to  believe  that,  by  giving  this  information,  he 
should  save  the  lives  of  the  crew  (a)  ;  and  on  this  ground  also,  he  appears  to  me  to  be 
justified  in  giving  it,  either  to  the  crew,  or  to  the  ship-owner  on  their  behalf,  supposing 
always  that  the  jury  found  that  he  acted  with  good  faith. 

Some  objection  was  made  to  the  mode  of  communication.  But  it  appears  to  me 
to  have  been  as  cautious  as  could  lie  required  under  the  circumstances  ;  and,  it  lie 
defendant  acted  incautiously,  or  went  to  some  degree  beyond  what  may  be  thought 
to  have  been  strictly  required  for  his  purpose,  these  were  matters  for  the  jury,  as 
evidence  of  malice. 

The  evil  likely  to  arise  from  protecting  information  bona  fide  given  to  prevent 
damage  from  misconduct,  appears  to  me  much  less  than  that  which  would  result 
from  putting  a  stop  to  such  information,  by  rendering  the  giver  of  it  liable  in 
damages,  unless  he  has  legal  proof  of  the  truth:  and  the  circumstance  of  the 
information  being  ollicious,  or  without  reasonable  grounds,  or  of  Blight  importance, 
ought  to  be  appreciated  by  the  jury  (/<)-. 

(/')'  Or,  .-it  least,  is  so  classed  by  the  editor-. 

(d)  The  finding  was,  that  ho  did  in  fact  believe. 

(a)  Quaere  whether  this  is  an  inference  of  law  or  a  fact  to  be  considered,  if 
warranted  by  the  circumstances,  by  the  jury. 

(//)-  The  finding  of  the  jury  in  this  case,  supra,  590,  does  not  seem  to  be  inconsistent 
with  the  information  having  been  of  slight  importance,  and  communicated  officiously, 
and  without  reasonable  ground. 
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It  follows,  that,  in  my  judgment,  the  rule  should  be  discharged. 
The  court  being  thus  divided  in  opinion,  the  rule    for   a    new  trial  fell  to  the 
ground,  and  the  defendant  retained  his  verdict  (c). 

[611]     Blackham  v.  Pugh.     Jan.  31,  1846. 

[S.  C.  15  L.  J.  C.  P.  290.  Discussed,  Dam  v.  Snead,  1870,  L.  E.  5  Q.  B.  611. 
Referred  to,  Robshaw  v.  Smith,  1878,  38  L.  T.  •121.  Approved,  Baker  v.  Carriek, 
[1891]  1  Q.  B.  838.] 

A.,  a  trader,  being  indebted  to  B.  upon  an  unexpired  credit,  employs  C.  to  sell  his 
goods  by  auction,  and  absents  himself,  under  circumstances  sufficient  to  induce  B. 
to  believe  that  an  act  of  bankruptcy  has  been  committed.  B.  gives  notice  to  C. 
not  to  pay  over  the  proceeds  to  A.,  "  he  having  committed  an  act  of  bankruptcy." 
In  an  action  by  A.  against  B.  charging  this  notice  as  a  libel,  it  was  held  by 
Tindal,  C.  J.,  and  Coltman  and  Erie,  JJ.,  to  be  a  privileged  communication,  dissen- 
tiente,  Cresswell,  J. 

Case,  for  a  libel  upon  the  plaintiff  in  the  way  of  his  trade. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff,  before  and  at  the  time 
of  the  committing  of  the  several  grievances  by  the  defendant  thereinafter  mentioned, 
was  a  trader  within  the  meaning  and  intent  of  the  laws  and  statutes  in  this  realm 
relating  to  and  concerning  bankrupts,  and  carried  on  the  trade  of  a  currier,  &c,  to 
wit,  in  London,  and  had  always  exercised  and  carried  on  his  said  trade  with  integrity 
and  punctuality  of  dealing,  and  had  always  been  able  and  willing  to  pay,  and  had  in 
fact  always  punctually  paid,  his  just  debts,  and  had  never  been  in  insolvent  or  bad 
circumstances,  or  committed  an  act  of  bankruptcy  ;  and  that  by  means  of  the  premises 
the  plaintiff,  before  and  up  to  the  time  of  the  committing,  &c,  had  deservedly  obtained 
the  good  opinion  and  credit  of  all  his  neighbours,  and  other  good  and  worthy  subjects 
of  this  realm  to  whom  he  was  in  anywise  known,  &c.  ;  that,  before,  &c,  the  plaintiff, 
being  desirous  of  retiring  from  his  said  trade,  had  advertised  for  sale,  and  caused 
to  be  sold,  by  public  auction,  by  certain  persons  carrying  on  the  business  of  auctioneers 
under  the  name,  style,  or  title  of  Southey  &  Son,  his,  the  plaintiff's  stock  in  trade 
and  implements  of  his  said  trade,  and  other  goods  and  chattels  being  in  and  upon 
the  shop  and  premises  where  he,  the  plaintiff,  so  carried  on  his  said  trade  as  afore- 
said, and  the  proceeds  of  the  said  sale,  amounting  to  5001.,  had,  after  such  sale  as 
aforesaid,  been  received  by,  and  at  the  time  of  the  committing,  &c.  remained  in  the 
hands  of,  Southey  A'  Son,  as  such  auctioneers ;  that,  before  the  [612]  time  of  the 
committing,  &c.,  and  before  the  time  of  such  sale  as  thereinbefore  mentioned,  the 
plaintiff  had  purchased,  divers  goods  of  the  defendant  at  or  for  the  price  or  sum 
of  621.  12s.  9d.,  upon  a  certain  credit,  to  wit,  of  two  months;  that  such  credit  had 
not  expired  at  the  time  of  the  committing,  &c. ;  yet  that  the  defendant,  well  knowing 
the  premises,  but  greatly  envying,  &c,  and  wickedly  and  maliciously  intending  to 
injure  the  plaintiff  in  his  good  name,  Sec.,  and  to  cause  it  to  be  suspected  and 
believed  that  the  plaintiff  had  been  and  was  in  bad  and  insolvent  circumstances, 
and  had  committed  an  act  of  bankruptcy,  and  was  incapable  of  paying  his  just  and 
true  debts,  &c,  and  also  maliciously  to  prevent  the  plaintiff  from  receiving  the 
proceeds  of  the  said  sale  thereinbefore  mentioned  from  Southey  A-  Son  (a),  theretofore, 
to  wit,  on  the  27th  of  June,  1844,  caused  and  procured  to  be  written  and  published 
of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in  his  said  trade  as  afore- 
said, a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  in  his  said  trade,  in  the  form  of  a  notice  written 
by  the  direction,  and  at  the  request,  and  by  the  order  of  the  defendant,  by  certain 

(c)  See  the  next  case. 

(a)  Both  in  this  case  and  in  CoxJiead  v.  Richards,  supra,  556,  special  damage  was 
laid ;  but  this  circumstance  was  not  treated  as  creating  any  distinction  between 
these  and  other  cases  of  libel.  Here  indeed,  that  which  is  laid  as  a  special  damage, 
appears  to  be  merely  the  wrongful  refusal,  of  a  solvent  debtor,  to  pay  what  is 
shewn  by  the  declaration,  and  must  be  taken  as  against  the  plaintiff,  to  be  a  clear 
legal  debt. 
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persons  then  being  the  attorneys  and  solicitors  of  the  defendant,  to  wit,  &c,  and 
directed  and  sent  by  the  last-mentioned  persons  to  Southey  &  Son,  and  containing, 
amongst  other  things,  the  false,  scandalous,  malicious,  and  defamatory  matter  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  in  his  said  trade,  following,  to  wit, 
".Messrs.  Southey  &  Son.  We  here-[613]-by  give  you  notice,  and  require  you,  not  to 
part  with  the  proceeds  of  the  sale  of  the  stock  in  trade,  goods,  chattels,  and  effects  of 
H.  J.  Blackham,  of,  &c.,  (meaning  the  plaintiff),  which  have  been  lately  sold  by  you 
(meaning  the  said  Southey  &  Son)  by  public  auction  on  the  premises,  the  said 
H.  J.  Blackham  (meaning  the  plaintiff)  having  committed  an  act  of  bankruptcy;" 
that,  by  means  of  the  committing,  &c.  the  plaintiff  was  greatly  injured  in  his  good 
name,  fame,  and  credit  with  and  amongst  all  his  neighbours  and  acquaintance,  &c.  ; 
and  that  by  means  of  the  committing,  &c,  and  in  consequence  of  the  said  notice  so 
written  and  sent  to  Southey  iK:  Son  as  aforesaid,  Southey  &  Son  confiding  in,  and 
believing  the  truth  of,  the  statement  therein  contained,  detained  the  moneys  so 
remaining  in  their  hands  as  aforesaid,  being  the  moneys  arising  from  the  said  sale, 
and  had  wholly  refused  to  pay  the  same  to  the  plaintiff;  that  the  plaintiff  had  in  con- 
sequence thereof  lost  and  been  deprived  of  the  use  and  benefit  of  the  said  moneys  for 
a  long  space  of  time,  to  wit,  from  the  time  of  the  committing,  &c.  until  the  commence- 
ment of  this  suit  (vide  supra,  612,  n.);  and  that  the  plaintiff  also  by  means  of  the 
premises  had  suffered  and  undergone  great  annoyance,  trouble,  and  pain  of  mind,  &e. 

To  this  count  the  defendant  pleaded — first,  not  guilty  ;  secondly, — to  part  of  the 
declaration — that  the  plaintiff  did  not  purchase  any  goods  of  the  defendant  upon  a 
credit  which  had  not  expired  at  the  time  of  the  committing  of  the  grievances,  &c, 
modo  et  forma;  concluding  to  the  country;  thirdly,  that,  at  the  time  of  the  com- 
mitting of  the  grievances  in  the  first  count  mentioned,  the  plaint  ill'  was  indebted  to 
the  defendant  in  621.  12s.  9d.  for  goods  sold  and  delivered  (b) ;  and  that  [614]  this 
sum  was  then  due,  and  that  the  plaintiff,  being  so  indebted  and  being  a  trader,  had 
committed  an  act  of  bankruptcy,  by  absenting  himself  from  his  place  of  business,  with 
intent  to  defeat  and  delay  the  defendant;  verification. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  to  the  third,  replied 
dc  injuria. 

The  cause  was  tried  before  Parke,  B.,  at  the  summer  assizes  for  the  county  of 
Surrey,  in  1814.  The  facts  were  as  follow  : — The  plaintilf  was  a  currier  and  leather 
seller,  carrying  on  his  trade  in  Union  Street,  Southwark.  The  defendant  was  a 
tanner.  In  April,  1844,  the  plaintiff  purchased  goods  of  the  defendant  to  the  amount 
of  621.  12s.  ltd.,  upon  the  customary  credit  of  two  months.  In  June,  the  plaintilf, 
intending  to  wind  up  his  concerns  and  retire  from  business,  employed  Messrs.  Southey 
it  Son,  auctioneers,  to  dispose  of  his  stock  by  public  sale.  The  sale  was  accordingly 
advertised  to  take  place  on  the  premises  on  Wednesday,  the  2iith  of  dune.  On  the 
following  day,  which  was  the  customary  collecting  day  in  the  trade,  the  defendant's 
collector  called  for  payment  of  the  account,  when  he  found  the  goods  all  sold  and  in 
the  course  of  being  removed,  no  person  being  upon  the  premises  to  explain  the 
plaintiff's  absence.  The  defendant  immediately  caused  the  following  notice  to  be 
served  upon  the  auctioneers  : — • 

"  Messrs.  Southey  &  Son.  We  hereby  give  you  notice,  and  require  you,  nut  to 
part  with  the  proceeds  of  the  sale  of  the  stock  in  trade,  goods,  chattels,  and  effects 
of  Henry  John  Blackham,  of  No.  1G3  Union  Street,  Southwark,  leather-seller,  which 
have  been  lately  sold  by  you  by  public  auction  on  the  premises ;  the  said  Henry  .lolm 
[615]  Blackham  having  committed  an  act  of  bankruptcy.  Dated,  this  u 7 1 1 1  of  June, 
1844."  (Signed)        "Dimmook  &  Bubbey,   L2  size  Lane,  solicitors 

for  Mr.  Edward  Pugh,  a  creditor  oi  the  .-aid 
II.  .1.  Blackham." 

In  consequence  of  this  notice,  Southey  'V  Son  refused  to  pay  over  to  the  plaintiff 

(e)  A  debitum  in  prffisenti  solvendum  in  future  would  have  justified  the  notioe  to 
the  auctioneers,  supposing  an  acl  oi  bankruptcy  had  been  committed ;  bul  the  alleges 
tion  of  debt  iii  the  third  plea  could  be  supported  only  by  proof  of  a  debt  actually  due 
— debitum  solvendum  prsesenti.     The  third  plea  appears  to  be  wholly  unnecessary ; 

as  the  defendant  could  lint  succeed  upon  that    plea  unle-s  ihe  plaintiff  failed    In    prove 

the  fact  traversed  by  the  second, 
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the  proceeds  of  the  sale.  On  the  29th  of  June,  the  defendant  withdrew  the  notice  ; 
but  the  auctioneers  declined  to  act  upon  such  withdrawal,  unless  the  defendant's 
solicitors  would  assure  them  that  the  notice  that  the  plaintiff  had  committed  an  act  of 
bankruptcy  had  been  given  under  a  misapprehension.  This  the  defendant's  solicitors 
refused  to  do ;  and  the  proceeds  of  the  sale  were  not  paid  over  to  the  plaintiff  until 
after  the  trial  of  this  cause. 

A  witness  was  called  on  the  part  of  the  defendant,  to  prove  an  admission  by  the 
plaintiff  that  he  had  committed  an  act  of  bankruptcy,  by  absenting  himself  from  his 
place  of  business  for  the  purpose  of  delaying  his  creditors.  The  attempt  was  held  to 
have  failed. 

It  was  then  insisted  on  the  defendant's  behalf,  that  the  notice  to  Southey  &  Son 
was  a  privileged  communication,  inasmuch  as  it  was  a  statement  made,  bona  tide,  and 
in  the  full  belief  of  its  truth,  by  a  person  having  an  interest  in  the  subject-matter, 
and  to  a  person  interested  in  receiving  the  information  ;  and,  consequently,  that  the 
action  was  not  maintainable  without  proof  of  express  malice. 

The  learned  baron  told  the  jury  that  they  must  at  all  events  find  for  the  plaintiff 
on  the  second  issue,  the  period  of  credit  not  having  expired  at  the  time  the  notice 
was  served  upon  the  auctioneers  ;  that  the  communication  was  not  privileged,  though 
made  bona  fide  and  in  the  belief  of  its  truth,  and  therefore  that  the  plaintiff  was  also 
entitled  to  a  verdict  on  the  first  issue  ;  and  that  he  was  entitled  likewise  to  a  verdict 
upon  the  [616]  third  issue,  unless  they  thought  the  defendant  had  made  out  his  third 
plea  (vide  supra,  613,  n.  (b)). 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  501. 

Shee,  Serjt,  in  Michaelmas  term,  1S44,  on  the  part  of  the  defendant,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection.  He  cited  M'Dmiqall  r. 
Oaridge  (1  Campb.  267),  Fairman  v.  Ives  (5  B.  &  Aid.  642,  1  D.  A  E.  252,  1  Chitt.  B. 
85),  Woodward  v.  Lander  (6  C.  .V  P.  548),  and  Shipley  v.  Todhunter  (7  C.  &  P.  680). 

Sir  T.  Wilde,  and  Channell,  Serjts.  (with  whom  was  Bramwell),  shewed  cause  in 
Easter  term,  1815  (g).  The  notice  in  question,  which  falsely  imputed  to  the  plaintiff 
the  commission  of  an  act  of  bankruptcy,  was  not  a  privileged  communication.  The 
charge  was  wholly  gratuitous  and  unfounded,  and  was  of  a  character  most  offensive 
and  injurious.  Is  this  within  the  rule  laid  down  by  Parke,  B.,  in  Toogood  v.  Spyring 
(1  C.  M.  &  E.  193.  4  Tyrwh.  582),  a  communication  "fairly  made  by  a  person  in  the 
discharge  of  some  public  or  private  duty,  whether  legal  or  moral,  or  in  the  conduct  of 
his  own  affairs  in  matters  where  his  interest  is  concerned  ? "  Here,  the  defendant  had 
not  the  sort  of  interest  that  will  afford  an  excuse  for  a  libel.  In  M'Dougall  v.  '  laridgi 
(1  Campb.  267),  the  letter  was  held  to  be  a  privileged  communication  because  written 
by  a  party  to  the  suit.  So,  in  Dunman  v.  Bigg  (1  Campb.  269,  n.),  the  communication 
was  held  to  be  privileged  because  made  by  a  creditor,  to  the  surety  of  his  debtor,  in  a 
matter  in  which  both  were  interested.  [617]  Shipley  v.  Todhwnter  (7  C.  &  P.  680)  is 
also  an  authority  to  shew  that  a  man  may  lawfully  communicate  to  another  any 
information  he  is  possessed  of  in  a  matter  in  which  they  have  a  mutual  interest, 
though  such  communication  may  convey  reflections  injurious  to  a  third  party. 
Fairmam  v.  Ives  and  Woodward  v.  Lander  have  no  application:  they  were  cases  of 
complaints  bona  fide  made  to  public  offices,  for  the  purpose  of  obtaining  redress  of 
grievances.  Here,  the  real  question  is,  whether  this  was  a  communication  made  by 
the  defendant  in  a  matter  in  which  his  own  interest  was  concerned,  and  made  in  the 
legitimate  conduct  of  his  own  affairs.  A  man  must  not  so  conduct  his  own  affairs  as 
altogether  to  overlook  his  neighbour's  rights.  [Erie,  J.  Would  the  defendant  have 
been  justified,  if  it  had  appeared  that  he  had  reasonable  ground  for  supposing  that  the 
plaintiff'  had  committed  an  act  of  bankruptcy  I]  Clearly  not.  But  here  the  credit 
had  nut  expired  ;  the  defendant  must  therefore  have  known  that,  as  far  as  he  was 
concerned,  no  act  of  bankruptcy  could  have  been  committed. 

Shee,  Serjt.  (with  whom  was  Bovill),  in  support  of  the  rule.  The  learned  judge 
ought  to  have  told  the  jury  that  the  circumstances  under  which  the  notice  was  given, 
afforded  a  legal  justification.  The  case  clearly  falls  within  the  principle  of  those 
authorities  in  which  it  has  been  held,  that  a  communication  bona  fide  made  for  the 

(g)  The  argument  upon  this  rule — which  had  been  postponed  until  after  the  second 
argument  of  Coxhead  v.  Richards,  ante,  p.  569, — took  place  before  Tindal,  C.  J.,  and 
Coltman,  Cresswell,  and  Erie,  JJ. 
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purpose  of  obtaining  redress,  to  one  who  may  fairly  be  supposed  to  have  the  means 
of  affording  it,  is  protected.  [Cresswell,  J.  Coxhead  v.  Richards  (ante,  p.  569)  turned 
upon  the  existence  of  a  supposed  moral  duty  on  the  part  of  the  recipient  of  information, 
to  convey  it  to  one  who  has  an  interest  in  being  possessed  of  it :  this  case  turns  on 
the  ground  of  interest ;  there  is  no  moral  duty.]  Perhaps,  [618]  the  defendant  owed 
a  moral  duty  to  the  auctioneers :  they  had  an  interest  in  the  matter.  [Cresswell,  J. 
They  could  have  had  no  interest,  if  they  had  had  no  notice.]  At  all  events,  the 
defendant  had  such  an  interest  in  the  matter,  as  to  excuse  any  little  excess  of  zeal  on 
his  part.  In  Fairman  v.  Ives,  the  letter-  was  addressed  to  one  who  had  no  means  of 
giving  t ho  redress  that  was  sought.  The  present  case  falls  precisely  within  the  rule 
laid  down  by  Parke,  B.,  in  Toogood  v.  Spyririg ;  and  that  rule  is  quite  consistent  with 
what  is  said  by  Lord  Denman,  C.  J.,  in  the  subsequent  case  of  Tuson  v.  Evans  (12  A. 
&  E.  733) :  "Any  one,  in  the  transaction  of  business  with  another,  has  a  right  to  use 
language,  bona  fide,  which  is  relevant  to  that  business,  and  which  a  due  regard  to  his 
own  interest  makes  necessary,  even  if  it  should  directly,  or  by  its  consequences,  be 
injurious  or  painful  to  another  ;  and  this  is  the  principle  on  which  privileged  com- 
munication rests."  Here,  the  communication  was  made  in  the  bona  fide  belief,  that 
an  act  of  bankruptcy  had  been  committed  ;  and  in  a  manner  as  little  injurious  or 
offensive  as  the  circumstances  would  admit  of.  P^ven  if  the  credit  had  not  expired, 
the  defendant, — assuming  an  act  of  bankruptcy  to  have  been  committed, — would,  for 
this  purpose,  have  had  all  the  rights  of  a  present  creditor. 

Cur.  adv.  vult. 

Tindal,  C.  J.  This  was  an  action  upon  the  case  for  a  libel  upon  the  plaintiff  in 
the  way  of  his  trade. 

The  declaration  stated  that  the  plaintiff  had  sold  his  stock  in  trade  by  auction, 
and  that  the  proceeds  were  then  in  the  hands  of  his  auctioneers  ;  and  that  he,  the 
plaintiff,  had  purchased  of  the  defendant  certain  goods  to  the  amount  of  021.  and 
upwards,  upon  a  credit  which  had  not  then  expired  ;  and  that  the  defendant  falsely 
[619]  and  maliciously  published  the  libel  complained  of,  in  the  form  of  a  notice,  which 
he  procured  his  attorneys  to  send  to  his  said  auctioneers  ;  by  which  notice  they  were 
desired  not  to  part  with  the  proceeds  of  the  sale  in  their  hands,  the  plaintiff  having 
committed  an  act  of  bankruptcy. 

Besides  the  general  issue,  there  was  a  second  plea,  alleging  that  the  goods  were 
not  bought  upon  a  credit  that  had  not  expired  at  the  time  of  the  libel,  and  a  third 
plea  alleging  1  hat  the  plaintiff  had  committed  an  acl  of  bankruptcy,  both  Of  which 
were  found  for  the  plaintiff;  but  upon  neither  of  which  any  question  now  arises. 
Upon  the  general  issue,  the  jury  returned  a  verdict  for  the  plaintiff,  by  the  direction 
of  the  learned  judge,  who  told  the  jury  this  was  not  a  case  in  which  the  defendant 
was  justified  under  the  general  issue,  although  he  made  the  communication  bona  tide, 
and  believing  it  to  be  true  at  the  time.  And  whether  this  direction  of  the  learned 
judge  was  right  or  not,  is  the  question  raised  for  our  consideration,  on  a  motion  for 
a  new  trial. 

Tins  action,  it  is  to  be  observed,  is  not  an  action  against  the  defendant  for 
maliciously,  and  without   any  reasonable  or  probable  cause,  directing   his   attorneys   to 

give  the  notice  to  the  auctioneers  ;  under  which  form  of  action,  the  defendant  would 
nave  been  held  liable  in  damages  to  the  plaintiff,  if,  without  any  reasonable  cause,  but 
from  over-precipitation,  or  unfounded  suspicion,  ho  had  caused  such  notice  to  be  given. 
But  this  is  an  action  for  a  false  and  malicious  libel.  And  the  question  is,  whether 
such  action  is  maintainable  where  there  is  altogel her  the  absence  of  any  malice  in  fact, 

and  where   the  defendant,  having  a   personal    interest    in    preventing  the  ney  from 

being  paid  over  to  the  plaintiff,  did,  with  perfect  good  faith,  and  in  the  full  belief 
that  the  plaintiff  had  committed  an  act  of  bankruptcy,  direct  his  attorneys  to  give 
such  notice  to  the  auctioneers. 

If  the  defendant  had  issued  a  Bat  in  bankruptcy  against  [620]  the  plaintiff,  in 
pursuance  of  his  notice  (a),  it  is  perfectly  clear  that  the  plaintiff  could  not  have  sued 
him  in  an  action  of  slander  or  for  a  libel,  but  must  nave  brought  his  action  for 
maliciously,  and  without  any  reasonable  or  probable  cause,  issuing  the  fiat.     And  it 

does  seem  singular  that  a  previous  notice (6),  which  was  absolutely lessary  to  protect 

the  interest  of  the  creditors  of  the  plaintiff  under  Buch  Bat,  should  be  supposed  to  fall 

(a)  The  notice  under  the  statute.  <  l  The  alleged  libel, 

C.  P.  xiu,— 35 
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under  a  different  construction  of  law  from  the  issuing  of  the  fiat  itself.  It  does,  indeed, 
seem  to  be  part  and  parcel  of  the  same  transaction  (c). 

But,  in  any  point  of  view,  this  case  appears  to  me  to  fall  within  the  range  of  that 
principle  by  which  a  communication  made,  by  a  person  immediately  concerned  in 
interest,  in  the  subject-matter  to  which  it  relates,  for  the  purpose  of  protecting  his 
own  interest,  in  the  full  belief  that  the  communication  is  true,  and  without  any  malicious 
motive,  is  held  to  be  excused  from  responsibility  in  an  action  for  a  libel.  I><l<tnrii  \. 
Jonex,  M'Dougall  v.  Claridge,  and  Toogood  v.  Spyring,  appear  to  me  to  be  authorities 
which  fully  support  this  proposition.  In  the  last  of  these  cases,  the  judgment  includes 
— under  those  cases  in  which  the  law  considers  the  occasion  to  prevent  the  inference 
of  malice  which  it  draws  from  unauthorized  communications  injurious  to  the  character 
of  another, — such  communications  as  are  fairly  and  honestly  made  "by  a  person  in 
the  conduct  of  his  own  affairs,  in  matters  where  his  interest  is  concerned." 

It  appeal's  to  me  that  the  present  case  falls  strictly  within  the  principle  so  laid 
down,  in  the  soundness  and  propriety  of  which  principle  I  entirely  agree ;  and,  con- 
sequently, that  the  direction  of  the  learned  judge  was  incorrect,  and  that  the  rule 
should  be  made  absolute. 

[621]  C'OLTMAN,  J.  The  question  of  law  which  arises  upon  the  facts  reported  by 
my  brother  Parke  in  this  case  is,  whether,  assuming  that  the  defendant  acted  bona 
fide  and  without  malice,  the  occasion  was  such  as  justified  him  in  making  the  imputa- 
tion he  has  done  on  the  plaintiff. 

For  the  general  rule  which,  in  my  humble  opinion,  ought  to  govern  cases  of  this 
sort,  I  would  refer  to  the  case  of  Cathead  v.  Richards  (ante,  p.  569),  without  repeating 
what  I  there  said  (ante,  p.  588).  In  reference  to  the  particular  circumstances  of  the 
present  case,  I  would  remark  that  the  defendant  had  the  most  direct  interest  in  the 
matter  with  reference  to  which  the  statement  complained  of,  was  made.  There  was, 
indeed,  no  debt  then  payable  to  him  ;  but  it  was  on  the  point  of  becoming  so.  He 
had  a  direct  interest  in  preventing  the  money,  then  in  the  hands  of  the  auctioneers, 
from  being  paid  over  into  the  hands  of  the  bankrupt ;  as  it  was  the  fund  out  of  which 
he  might  hope  to  receive  a  dividend,  if  matters  should  come  to  a  bankruptcy.  It  was 
material  to  the  defendant's  interest,. — at  least,  he  might  reasonably  suppose  it  to  be 
material  to  his  interest, — that  he  should  give  notice  of  an  act  of  bankruptcy  having 
been  committed  (if  one  had  been  committed),  in  order  to  prevent  the  auctioneers  from 
being  discharged  in  case  they  should  pay  over  the  money  to  the  bankrupt  before  the 
issuing  of  a  fiat.  Under  these  circumstances,  it  appears  to  me  that  there  was  a 
sufficient  justification  for  his  imputing  bankruptcy  to  the  plaintiff,  if  he  bona  fide 
believed  that  an  act  of  bankruptcy  had  been  committed:  and  I  am  not  prepared  to 
say  that  there  were  not  such  reasonable  grounds  of  suspicion  as  might  warrant  a  jury 
in  thinking  that,  in  making  the  imputation  in  question,  he  acted  bona  fide  and  with- 
out malice.  I  think,  there-[622]-fore,  though  with  that  deference  which  I  must  feel 
for  those  whose  opinion  is  adverse  to  mine,  that  the  question  ought  to  have  been  left 
to  the  jury,  and  that  there  should  be  a  new  trial. 

Cresswell,  J.  This  was  an  action  for  a  libel  contained  in  a  letter  written  by 
the  defendant  to  a  third  person,  in  which  he  stated  that  the  plaintiff',  a  currier,  had 
committed  an  act  of  bankruptcy.  1'lea,  not  guilty,  amongst  others.  At  the  trial, 
before  my  brother  Parke,  at  the  Summer  assizes,  1^44,  for  Surrey,  it  was  contended 
for  the  defendant  that  the  alleged  libel  was  a  privileged  communication,  having  been 
written  on  a  lawful  occasion,  without  any  malicious  motive.  The  learned  judge  ruled 
that  it  was  not  a  privileged  communication,  and  the  plaintiff  obtained  a  verdict  In 
Michaelmas  term  a  rule  nisi  for  a  new  trial  was  granted,  which  was  argued  in  Easter 
term  ;  and  it  has  stood  over  for  consideration  ;  and  I  now  have  the  misfortune  to 
stand  alone  in  the  opinion  that  I  have  formed. 

The  facts  upon  which  the  question  depends  are  very  simple.  The  defendant  had 
sold  goods  to  the  plaintiff,  the  time  of  payment  for  which  had  not  arrived,  but  was 
drawing  near.  The  plaintiff'  had  sold  off  great  part  of  his  goods  by  auction,  and  the 
auctioneers  had  the  proceeds  in  their  hands,  when  the  defendant  wrote  to  them,  and 
gave  them  notice  that  the  plaintiff  had  committed  an  act  of  bankruptcy,  and  desired 
them  not  to  pay  over  the  money  to  the  plaintiff.  It  was  argued  for  the  defendant 
that  the  publication  of  this  letter  to  the  auctioneers  was  privileged,  because  it  was 

(c)  Secus,  where  no  fiat. 
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written  by  the  defendant  in  good  faith,  and  without  malice,  in  the  conduct  of  his  own 
affairs,  in  a  matter  where  his  interest  was  concerned,  so  as  to  be  within  the  descrip 
tion  of  privileged  communications  given  by  Parke,  B.,  in  Toogood  v.  Spyring.     On  the 

other  hand,  it  was  contended  [623]  that  tin's  letter  was  not  written  by  the  defendant 
in  the  conduct  of  his  own  affairs,  nor  was  his  interest  concerned,  within  the  meaning 
to  be  ascribed  to  those  words  as  used  in  Toogood  v.  Spyring,  so  as  to  constitute  a  lawful 
occasion  for  publishing  defamatory  matter:  and  I  am  of  opinion  that  the  occasion 
in  question  was  not  a  lawful  occasion,  and  that  the  learned  judge  was  right  in  telling 
the  jury  that,  on  the  plea  of  the  general  issue,  the  plaintiff  was  entitled  to  a 
verdict. 

In  determining  this  question,  the  cases  depending  upon  the  discharge  of  some 
legal  or  moral  duty,  may  be  laid  out  of  consideration;  for  the  defendant,  in  giving 
notice  to  the  auctioneers,  was  acting  solely  for  his  own  benefit  ;  and,  if  that  which  he 
did  was  lawful,  it  must  lie  so  because  it  was  an  act  done  in  the  conduct  of  his  own 
affairs  in  a  matter  where  his  interest  was  concerned. 

The  eases  bearing  upon  the  point  may  be  divided  into  two  classes — one,  where 
the  communication  has  been  made  by  a  person  having  an  interest  in  the  very  transac- 
tion to  which  it  related,  to  another  person  also  interested  or  employed  in  conducting 
it — the  other,  where  a  party,  having  sustained  a  grievance,  or  that  which  he  thought 
a  grievance,  has  addressed  a  complaint  to  a  person  whom  he  supposed  capable  of 
redressing  it,  and,  in  so  doing,  has  used  defamatory  language.  MlD(mgall  v.  Claridgt 
(1  Campb.  267),  Wiight  v.  Woodgate  (2  C.  M.  &R  573,  1  Tyrwh.  .V  G.  12),  Spencer  v. 
Amerton  (1  M.  &  Rob.  170),  and  Shipley  v.  Todhuntrr  (7  (_'.  &  P.  680),  belonging  to 
the  former  class  ;  Fairma/n  v.  Ives  (5  B.  &  A.  (14:!),  Woodward  v.  Lander  (6  C.  &  P.  548), 
Coward  v.  Wellington  (7  0.  &  P.  531),  to  the  latter. 

In  the  present  case,  the  defendant  was  not  interested  in  the  sale  of  the  plaintiff's 
goods,  nor  was  there  any  [624]  connexion  between  him  and  the  auctioneers  in  the 
transaction;  nor  had  the  defendant,  at  the  time  when  the  alleged  libel  was  written, 
sustained  any  grievance,  nor  had  anything  really  occurred  which  he  considered  a 
grievance.  The  debt  contracted  by  the  plaintiff  was  not  then  payable;  and,  for  any 
thing  he  knew,  might  be  duly  paid  as  soon  as  he  had  a  right  to  demand  it  :  and  he 
might  never  have  any  interest  at  all  in  the  proceeds  of  the  goods  that  had  been  sold. 
Now,  there  is  nothing  in  the  language  of  the  court,  in  deciding  the  case  of  Fairmam 
\.  /'    .,  tending  to  shew  that  the  result  would  have  been  the  same  hail  the  defendant's 

Letter  1 u  addressed  to  the  secretary  at  war  before  the  plaintiff's  acceptances  had 

been  dishonoured.  In  Woodward  v.  Lander,  the  observations  of  the  learned  judge 
who  tried  the  cause,  were  applied  to  the  defamatory  language  used  by  (he  defendant 
in  representing  to  the  postmaster-general  things  that  had  really  occurred,  and 
commenting  upon  them.  And  in  Coward  v.  Wellington,  the  letter  complained  of  was 
written  by  the  defendant  in  bis  own  vindication  against  a  charge  of  dishonesty. 
Hargravi  v.  I.<  Breton  ( I  Burr.  -1AH)  and  /'/'//  v.  Donovan  ( I  M.  X  Sel.  639)  can  hardly 
be  treated  as  authorities  for  our  guidance  in  deciding  this  case.  They  were  not 
actions  for  defamation,  but  for  slander  of  title,  which  are  governed  by  different  priii 
ciples.  In  neither  case  had  the  defendant  published  any  thing  defamatory  of  the 
plaintiff;   but,  claiming  to  be  interested,  had  disputed  the  plaintl'll's   title  to  an   estate 

which  he  was  about  to  sell.      A    publicati if  such  a    nature   is   not    an    unauthorized 

publication  which  the  law  deems  to  be  malicious  ;  and,  in  order  to  nianlain  the  action, 
it  is  necessary  to  prove  actual  malice,  or,  in  Lord  Kllenborough's  words,  "The  jure 
must  arrive  at  their  conclusion   through    the   medium   of   malice   or    no    malice   in    the 

defendant." 

[625]  It  appears  to  me,  then,  lli.it  the  present  case  docs  not  fall  within  any  of  the 
exceptions  out  of  the general  rule  of  law,  that  a  man  must  be  responsible  lor  publish 
big  defamatory  matter  which  he  cannot  prove  to  be  true  ;  and  that  the  rule  for  a  new 
trial  ought  to  !»■  discharged. 

ERLE,  .1.      In  this  ease  a  rule  nisi  for  a  new   trial  has  been  obtained,  on  the  ground 
of  misdirection. 

The  action,  as  far  as  this   rule   is   concerned,  was  for  a  libel  in  gi\  ing  a  not  ice   ( hat 

the  plaintiff  had  committed  an  ad  of  bankruptcy.     The  evidence  shewed  that   the 

defendant  had  sold  g Is  to  the  plaintiff  upon  credit  :  and,  upon  the  day  before  the 

credit  expired,  the  defendant  discovered  that  the  plaintiff  had  apparently  sold  off  all 
his  stock  in  trade,  by  auction,  ami  had  apparently  quitted  hi    place  ol  bu  thout 
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leaving  his  address.  He,  therefore,  believed  that  the  plaintiff  had  committed  an  ad 
of  bankruptcy,  though  in  fact  he  had  not 

If  there  had  been  an  act  of  bankruptcy,  the  defendant  and  the  other  creditors 
would  have  had  a  right  to  the  proceeds  of  the  sale  in  the  hands  of  the  auctioneers ; 
and  a  notice  to  them  was  essential  to  prevent  this  right  from  being  defeated.  Accord- 
ingly, the  notice,  which  was  the  subject  of  the  action,  was  given. 

The  learned  judge  was  of  opinion,  that  these  facts  afforded  no  evidence  to  rebut 
the  presumption  of  malice  from  the  publication  of  libellous  matter,  and  therefore 
directed  a  verdict  for  the  plaintiff.  The  correctness  of  this  direction  is  now  to  be 
considered. 

The  defendant  contends  that  he  is  within  that  class  of  the  cases  where  the  pre- 
sumption of  malice  is  rebutted  by  the  occasion,  which  is  grounded  on  consideration  of 
the  private  interest  of  the  party  publishing  :  and  I  think  that  he  is,  because  he  believed, 
with  reasonable  [626]  cause,  that  the  communication  was  required  in  prudence  to 
protect  his  rights. 

There  are  numerous  decisions  that  one  kind  of  slander  is  justifiable,  if  made  in 
asserting  a  claim  of  right,  although  the  claim  may  be  entirely  without  foundation  in 
fact:  Gerard  v.  Dickenson  (4  Co.  Eep.  18),  Smith  \.  Spooner  (.">  Taunt.  246).  And  in 
I'itt  v.  Donovan  (1  M.  &  Sel.  639)  it  was  decided  that,  if  the  defendant  bona  tide 
believed  he  had  a  claim  to  the  plaintiff's  land,  he  would  be  justified,  although  his 
belief  was  not  only  contrary  to  the  fact,  but  also  wit  In  nit  grounds  sufficient  for  a  man 
of  sense  and  experience. 

Slander  of  title  may  be  at  the  same  time  derogatory  to  the  plaintiff  personally,  as 
in  the  assertion  of  the  bastardy  of  an  heir  presumptive,  by  a  younger  brother,  supposed 
in  4  Co.  Rep.  17  a.  (Gerard  v.  Dickenson) ;  but  the  justification  is  not  affected  thereby. 

In  the  present  case,  the  notice  of  the  defendant  appears  to  me  to  be,  in  substance, 
the  assertion  of  a  claim  involving,  of  necessity,  that  which  the  plaintiff  complains  of 
as  a  libel,  and  therefore  justified,  if  the  jury  found  it  was  made  in  good  faith,  although 
the  plaintiff  was  mistaken  in  fact. 

In  Hargravi  v.  Le  Breton, — where  the  plaintiff  lost  the  sale  of  his  estate  at  auction 
by  a  notice  of  the  bankruptcy  of  the  mortgagor,  under  whom  he  claimed,  and  which 
notice  was  partly  true  and  partly  not — the  court  appear  to  have  decided  that  the 
defendant  was  justified,  on  the  ground  that  he  believed  the  communication  requisite 
to  protect  the  right  of  a  creditor  over  the  estate  of  a  debtor  subject  to  the  bankrupt 
law,  although  he  asserted  that  a  docket  had  been  made  out,  when  in  fact  no  docket 
had  been  made  out,  either  then,  or  when  the  rule  for  a  new  trial  was  made  absolute. 

[627]  In  Fairman  v.  Ives  the  principle  of  the  decision  was — that  a  creditor  who 
makes  a  statement  that  would  be  otherwise  libellous,  is  justified  if  the  occasiou  of  his 
making  it  be  an  honest  endeavour  to  obtain  redress  against  his  debtor.  If,  in  this 
case,  it  was  doubtful  whether  there  was  sufficient  ground  for  making  the  assertion,  or 
whether  the  publication  in  a  degree  exceeded  what  was  strictly  necessary  (a),  these 
were  matters  from  which  the  jury  might  find  malice. 

The  objection  that  the  plaintiff's  debt  was  not  payable  when  the  notice  was  given, 
is  answered  ;  because,  upon  the  supposition  of  a  bankruptcy, — on  which  the  defendant 
acted, — he  had  all  the  rights  of  a  present  creditor.  And  the  objection  that  no  act  of 
bankruptcy  existed  in  fact,  is  answered;  because,  in  many  of  the  cases  of  protection 
from  the  occasion,  the  defendant  has  been  shewn  to  have  acted  upon  a  mistake,  but 
has  been  nevertheless  held  to  be  justified,  if  he  acted  on  an  honest  belief. 

The  rule  for  a  new  trial,  therefore,  should,  I  think,  be  made  absolute. 

Rule  absolute  (b). 

(a)  Vide  Bobertson  v.  M'BougaU,  4  Bingh.  670,  1  Moo.  &  P.  692,  3  Carr.  &  P.  259, 
where  such  excess  was  held  to  constitute  legal  malice,  independently  of  any  inference 
of  malice  in  fact,  to  be  drawn  from  that  excess  by  the  jury. 

(b)  A  second  trial  took  place  before  Lord  Denman,  C.  J.,  at  the  summer  assizes 
for  Surrey,  in  1846,  when  that  learned  judge,  feeling  himself  bound  by  the  opinion  of 
the  majority  of  this  court,  directed  the  jury  accordingly,  at  the  same  time  intimating 
that  he  entertained  considerable  doubt  as  to  the  soundness  of  the  direction.  The  jury 
returned  a  verdict  for  the  defendant. 

A  bill  of  exceptions  was  tendered  on  the  part  of  the  plaintiff,  and  the  errors 
assigned  thereon  now  (in  January,  1847,)  stand  for  argument  in  the  Exchequer 
Chamber. 
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[628]    Bennett  v.  Deacon.    May  5,  1846. 

[S.  C.  15  L.  J.  C.  P.  289.] 

Quaere,  whether  a  caution  bona  tide  given  to  a  tradesman,  without  any  inquiry  on  his 
part,  not  to  trust  another,  falls  within  the  exception  as  to  privileged  communica- 
tions.— Held,  by  Tindal,  C.  J.,  and  Erie,  J.,  that  it  does. — Held,  by  Coltman  and 
Cresswell,  JJ.,  that  it  does  not. 

Case,  for  slander  of  the  plaintiff  in  his  trade 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  time  of  the  committing 
by  the  defendant  of  the  grievances  thereinafter  mentioned,  used,  exercised,  and  carried 
on,  and  still  did  use,  exercise,  and  carry  on  the  trade  of  a  wheelwright,  and  had  always 
conducted  the  same  with  great  punctuality  of  dealing,  well  and  faithfully  observing 
and  keeping  his  engagements  and  paying  his  just  debts,  and  that  the  plaintiff 
was  not  at  the  time  of  the  speaking  and  publishing  of  the  several  false,  scandalous, 
and  malicious  words  thereinafter  mentioned,  nor  at  any  time  since,  in  insolvent  circum- 
stances or  unable  to  pay  his  just  debts;  and,  by  reason  of  the  premises,  the  plaintiff, 
until  the  speaking  of  such  slanderous  words,  was  deservedly  held  in  great  esteem  and 
credit  by  his  neighbours  and  others,  and  particularly  by  those  with  whom  he  had  any 
dealings  in  his  said  trade,  and  enjoyed  great  reputation  therein  ;  whereby  the  plaintiff 
daily  acquired  divers  great  gains  and  profits  in  his  said  trade,  to  the  support  and 
maintenance  of  himself  and  his  family,  and  the  great  increase  of  his  fortune  :  and  that 
the  plaintiff  before  the  committing  of  the  said  grievances,  had  treated  with  one  William 
Clark,  in  the  way  of  his,  the  plaintiff's,  said  trade,  for  the  purchase  by  the  plaintiff 
from  Clark  of  a  certain  large  quantity,  to  wit,  500  tons,  of  timber,  at  and  for  a  certain 
price  or  sum  of  money  to  be  paid  by  the  plaintiff  to  Clark  in  that  behalf :  yet  the 
defendant,  well  knowing  the  premises,  but  contriving  and  wrongfully  and  maliciously 
intending  to  injure  and  destroy  the  good  name  and  reputation  of  the  plaintiff  in  his 
[629]  said  trade,  and  to  cause  him  to  be  regarded  as  a  person  of  no  credit,  worth,  or 
substance,  and  in  insolvent  circumstances  in  his  said  trade,  and  unable  to  pay  his  just, 
debts,  and  thereby  to  injure  and  prejudice  him  in  his  said  trade  and  business,  during 
the  time  the  plaintiff  carried  on  his  said  trade  as  aforesaid,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  9th  of  October,  L845,  in  a  certain  discourse  which  the 
defendant  then  had  with  Clark,  of  and  concerning  the  plaintiff,  and  of  and  concerning 
him  in  the  way  of  his  aforesaid  trade,  and  of  and  concerning  the  treaty  for  the  said 
timber  which  Clark,  had  so  treated  with  the  plaintiff  to  sell  to  the  plaint  ill'  as  aforesaid, 
asked  Clark  a  question  in  the  words  following: — "Are  you  (meaning  Clark)  going  to 
have  ready  money  for  it'  (meaning  the  said  timber);"  and  then,  in  reply  to  the 
following  answer  of  Clark  thereto  to  the  defendant,  "  I  (meaning  Clark)  am  going  to 
have  about  half  ready  money,  and  the  other  at  a  month's  credit,  and  shall  draw  it 
(meaning  the  said  timber)  down  to  Bennett's  yard,  to  get  it  from  the  station,  or  1  shall 
have  to  pay  demurrage,"  the  defendant  spoke  to  and  in  the  hearing  of  Clark,  oi  and 
concerning  the  plaintiff,  and  of  and  concerning  him  in  the  ways  of  his  aforesaid  trade, 
and  of  and  concerning  the  said  treaty  for  the  said  timber  which  Clark  had  so  treated 
with  the  plaint  ill'  to  sell  to  the  plain!  ill',  I  he  false,  scandalous,  malicious,  and  defamatory 
words  following,  that  is  to  say  :  — "  If  you  (meaning  ( 'lark)  draw  it  (  meaning   t  he  said 

timber)  down  to   Bennett's  (meaning  the   plaintiffs)  yard,   you'll  lose  it;   for   he 

(meaning  the  plaintiff)  owes (meaning  the  defendant)  about  251.,  and  I  (meaning 

the  defendant)  am  going  to  arrest  him  (meaning  the  plaintiff)  next  week,  for  my 
money,  and  (he  timber  (meaning  the  said  timber)  will  help  to  pa}  un  debt  ;"  thereby 
meaning  that  the  plaintiff  was  in  insolvent    circumstances  in  his  said  trade,  and  unable 

to  pay  his  just  [630]  debts  ;  that,  by  means  of  the  committing  of  such  grievances  by 

flu!  defendant,  the  plaintiff  had  been,  and  was,  greatly  injured  in  his  said  good    name, 

credit,  and  reputation  in  his  said  trade,  and  brought   into  public  scandal  and  disgrace, 

and  had  been  slim I  ami  avoided  by  divers  persons,  and  otherwise  injured]  and 

also  the  plaintiff,  by  reason  of  the  premises,  was  prevented  from  c pleting  the  said 

treaty  with  Clark  for  the  purchase  of  the  said  timber,  and  Clark,  bj  reason  of  the 
premises,  wholly  refused  in  treat  further  wiih  the  plaintiff  in  respect  thereof,  &a 
The  defendant  pleaded  nol  guilty  ;  whereupon  issue  was  joined. 

The  cause  was  tried  before   Coltman,  J.,  al    the  JOCOnd  Bitting  in   Loudon  in    Hilary 
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term,  1846.  The  facts  were  these: — The  plaintiff  is  a  wheelwright,  carrying  on 
business  in  the  Wandsworth  Road,  near  the  terminus  of  the  South-western  Railway. 
The  defendant  is  a  timber-dealer  and  builder  in  the  same  neighbourhood.  On  the  .sth 
of  October  last,  one  "William  Clark,  a  timber-dealer  who  resided  at  Chiddingfold,  in 
Surrey,  having  brought  up  a  quantity  of  ash  timber  by  the  railway,  entered  into  a 
treaty  for  the  sale  of  it  to  the  plaintiff  on  the  9th  of  October.  Before  the  sale  had 
been  finally  agreed  upon,  the  defendant,  meeting  Clark  in  the  road,  inquired  of  him  if 
he  had  sold  his  timber  yet ;  to  which  Clark  answered — "I  believe  I  have:  Bennett  is 
going  to  have  it."  The  defendant  then  asked,  "Are  you  going  to  have  ready  money 
for  it  ?"  To  this  Clark  answered,  "I  am  going  to  have  half  ready  money,  and  the 
other  at  a  month's  credit ;"  adding  that  he  was  going  to  get  the  timber  drawn  from 
the  railway  to  Bennett's  yard,  in  order  to  avoid  demurrage.  The  defendant  then 
remarked:  "if  you  draw  it  down  to  Bennett's  yard,  you'll  lose  it:  for  he  owes  me 
about  251.,  and  I  am  going  to  arrest  him  next  week  for  my  money,  [631]  and  your 
timber  will  help  to  pay  my  debt."  In  consequence  of  this  statement  ('lark  declined 
to  sell  the  timber  in  question  to  the  plaintiff.  It  appeared  that  the  plaintiff  was  really 
indebted  to  the  defendant  to  the  amount  of  about  231.  ;  but  it  did  nut  appeal-  thai  the 
account  had  been  sent  in  or  the  money  demanded. 

On  the  part  of  the  defendant  it  was  submitted  that  the  circumstances  under  which 
the  words  were  spoken,  rendered  the  communication  privileged,  in  the  absence  of  any 
thing  to  warrant  the  jury  in  inferring  that  the  defendant  was  influenced  by  any 
malicious  or  sinister  motive. 

The  learned  judge,  however,  thought  that,  though  the  communication  might  have 
been  privileged  if  bona  tide  made  in  answer  to  inquiries  addressed  to  the  defendant  as 
to  the  credit  and  circumstances  of  the  plaintiff,  yet,  inasmuch  as  he  had  volunteered 
the  information,  the  case  did  nut  fall  within  the  exception  to  the  general  rule. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  40s. 

Byles,  Scrjt.,  in  the  course  of  the  term,  obtained  a  rule  nisi  fin-  a  new  trial,  on  the 
ground  of  misdirection.  He  cited  Edmondson  v.  Stevenson  (Bull.  X.  I'.  8),  Bromage  v. 
Prosser  (5  1!.  .V  ('.  i'17.  6  I>.  A-  K.  296),  the  judgment  of  Bayley,  J.,  in  Pattison  v.  Jones 
(8  B.  A-  C.  584,  3  M.  &  R.  101),  and  Coxhead  v.  Richards  (ante,  p.  569),  Blackham  \. 
Pugh  (ante,  p.  611). 

Talfourd,  Scrjt.,  now  shewed  cause.  The  direction  of  the  learned  judge  was 
clearly  right :  it  was  precisely  in  accordance  with  that  of  Lord  Abinger,  C.  B.,  in  King 
v.  Watts  (8  C.  &  1*.  615),  which  has  never  been  objected  to.  The  [632]  circumstance 
of  the  defendant  being  a  volunteer  has  always  been  considered  to  have  an  important 
bearing  upon  the  question  of  privilege.  This  appears  from  the  observation  of  Lord 
Lyndhurst  in  Brooks  v.  Blanshard  (•')  Tyrwh.  849),  that,  "it  is  not  merely  because  a 
communication  is  confidential  that  it  is  privileged,  if  it  is  volunteered  by  the  party 
making  it."  All  the  authorities  upon  the  subject  having  been  so  elaborately  discussed 
and  considered  in  the  recent  cases  of  Coxhead  v.  Richards  (ante,  p.  569)  and  Blackham 
v.  Pugh  (ante,  611),  it  is  unnecessary  to  do  more  than  refer  to  these  cases.  The 
communication  cannot  be  privileged,  without  some  evidence  that  the  defendant  bona 
fide  believed  the  statement  he  made  to  be  true. 

Byles,  Scrjt.,  in  support  of  the  rule.  The  communication  in  question  clearly  was 
privileged  ;  the  defendant  not  being  actuated  by  any  malicious  motive,  but  having 
given  the  information  merely  in  kindness  and  friendship  to  Clark,  who  had  an  interest 
in  the  matter,  even  though  the  information  was  volunteered:  Edmondson  v.  Stevenson 
(Bull.  N.  P.  8),  Henri/  v.  Dowson  (ibid.),  Wright  v.  Woodgate  (ante,  578),  Toogood  v. 
Spyring  (1  C.  M.  &  K.  181,  4  Tyrwh.  582)  ;  ami  it  is  not  necessary  to  his  justification 
that  the  party  making  the  communication  should  likewise  be  interested  :  Peacock  v. 
Reynall  (Brownl.  &  G.  151).  [Cresswell,  J.  We  are  all  agreed  as  to  the  correctness  of 
the  rule  laid  down  by  Parke,  B.,  in  Toogood  v.  Spyring  (1  CM.  &  R.  181,  4  Tyrwh.  582).] 

TlNDAL,  C.  d.  I  am  unable  to  distinguish  the  case  in  principle  from  Coxhead  v. 
RicJw/rds  (ante,  p.  569)  ;  and  I  see  no  reason  at  present  to  alter  the  opinion  I  there 
expressed.  It  seems  to  me  that  the  communication  in  question,  [633]  having  been 
made  bona  fide  to  Clark  in  the  ordinary  course  of,  and  in  relation  to,  his  business,  was 
privileged,  and  that  the  rule  should  be  made  absolute. 

Coltman,  J.  I  cannot  accede  to  the  argument  of  my  brother  Byles,  that  this 
was,  under  the  circumstances,  a  privileged  communication.  I  do  not  think  that  is  the 
fair  result  of  the  authorities.     I  adhere  to  the   opinion  I  expressed  in   Coxfi 
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Richards  and  in  Blackkam  v.  Pugh  (ante,  p.  611),  and,  therefore,  it  appears  to  me  that 
the  present  rule  ought  to  be  discharged. 

Cresswell,  J.  Nothing  having  since  occurred  to  induce  me  to  alter  the  opinion 
I  expressed  in  the  two  cases  referred  to  by  my  brother  Coltman  ;  and,  conceiving  the 
present  case  to  fall  within  the  same  general  principle,  I  think  the  rule  should  In' 
discharged. 

EliLK,  J.  I  think  this  was  entirely  a  matter  for  the  jury:  if  they  were  satisfied 
that  the  communication  was  made  bona  fide  and  without  malice (5),  it  was  their  duty 
to  find  for  the  defendant. 

The  court  being  thus  equally  divided  in  opinion,  the  rule  fell  to  the  ground,  and 
the  plaintiff  retained  his  verdict  (c). 

[634]    Chapman  and  Another  v.  Sum  in.    Jan.  21,  1846. 

[S.  C.  3  D.  &  L.  646  ;  15  L.  J.  C.  P.  166.] 

A  declaration  by  A.  against  B.,  upon  a  guarantee  stated  that,  in  consideration  of 
advances  already  made  by  A.,  and  that  A.  would  from  time  to  time  make  advances 
to  C,  B.  promised  to  repay  A.  the  last-mentioned  advances.  The  consideration  on 
the  face  of  the  guarantee  was — "  in  consideration  of  advances  made  and  to  be  made 
by  A.,  or  by  any  other  persons  of  whom  A.'s  firm  might,  from  time  to  time,  consist :  " 
— Held,  a  variance  (a). — A  guarantee  was  given  in  these  terms: — "In  consideration 
of  advances  made  and  to  be  made  by  A.  and  B.,  or  by  any  other  persons  of  whom 
their  firm  may,  from  time  to  time,  consist,  in  the  way  of  loan,  &c,  we  jointly  and 
severally  hereby  guarantee  to  A.  and  B.  the  re-payment  of  the  said  advances,  and 
to  indemnify  them  against  any  loss  by  reason  of  such  advances;  our  liability  not  to 
exceed  10001.  ;  this  guarantee  to  be  a  continuing  guarantee,  and  to  be  a  security  to 
A.  and  B.  to  the  extent  of  10001.  as  aforesaid,  for  the  whole  of  any  balance  which 
may  from  time  to  time,  or  at  any  time,  become  due  to  A.  and  B.,  or  to  the  persons 
for  the  time  being  constituting  the  firm:" — Held,  that  this  instrument  disclosed 
a  sufficient  consideration  for  the  defendant's  promise,  though  there  had  been  no 
change  in  the  firm. 

The  following  ease  was,  under  an  older  of  Cresswell,  J.,  stated  for  the  opinion  of 
the  court : — 

The  declaration  stated  that,  before  and  at  the  time  of  the  making  of  the  promise 
of  the  defendant  as  thereinafter  mentioned,  and  from  thence  until  the  commencement 
of  the  action,  the  plaintiffs  exercised  and  curried  on  the  trade  of  bankers  in  co- 
partnership, and  before  and  at  the  time  of  the  making  of  the  promise  of  the  defen 

(A)  The  rule  here  laid  down,  would  extend  to  every  defamatory  publication, 

however  unreasonable  in  itself  and  injurious  to  the  parly  defamed,     the  sai legree 

of  protection  that  was  given  in  Pitt  v.  Donovan,  I  M.  &  Selw.  'I:!'.) ;  Smith  v.  Spooner, 
'■'<  Taunt.  '_'  Id,  to  slander  of  title. 

(c)   The    opinion   of    each    of    I  lie  learned  judges  in  this  ease   was   the  same  as  that 

pronounced  by  them  respectively  in  Coxhead  v.   Richards:  the  result  to  the  parties 

was  directly  the  reverse,  the  defaming  party  having  succeeded  in  Coxhead  v.  Richards, 

in  Bennett  v.  Deacon  (as  also  in  a  case,  similarly  circumstanced,  of  Prowse  \.  Wilcox, 

'■'<  Mod.   I  HI  ),  the  parly  defai I. 

(a)  Rejecting  the  nugatory  portion  of  the  alleged  consideration,  consisting  of 
advances  already  made  to  C.  without  any  precedent  request  on  the  pari  of  B.,  the 
only  consideration  for  the  guarantee  would  be  the  advances  to  be  made  either  by  A. 
or  by  the  firm.  Quaere,  whether  this  springing  consideration  is  not  a  divisible  con 
sidemtion,  the  advances  which  might  be  made  by  A.  constituting  the  sole  consideral ion 
for  the  guarantee  of  the  amount  of  those  advance  ,  and  the  advances  which  might  be 
made  by  the  firm,  being  regarded  asthe  Bole  consideration  of  the  promise  to  guarantee  the 
amount  of  the  advances  to  be  made  by  the  firm.  It  would  have  been  otherwise  if 
there  had  been  any  engagement  on  the  part  of  A.,  or  of  the  firm,  to  make  advances 

tot'.;  as  in  that  case  the  entire  engagement,  would  have  formed  the  c leration, 

or  part  of  the  consideration,  oi  the  promise  to  guarantee  the  advances  to  be  made 
by  either, 
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dants,  the  plaintiff's  had  advanced  to  one  Fielding  divers  sums  of  money  amounting 
to  26851.  10s.  10d.,  and  Fielding  was  then  indebted  to  the  plaintiff's  on  the  account 
thereof;  that,  thereupon,  on  the  7th  of  August,  1838,  in  consideration  of  the  said 
advances  so  made  as  aforesaid,  and  that  the  plaintiff's,  or  any  other  persons  of  whom 
the  said  firm  might,  from  time  to  time,  [635]  consist(a),  would  [from  time  to  time  (?')] 
make  advances  to  Fielding  of  moneys  in  the  way  of  loan,  payments,  discount,  or 
otherwise,  the  defendant  and  one  Howland  jointly  and  severally  guaranteed,  and  then 
promised  to  the  plaintiff's  the  repayment  of,  the  said  [last-mentioned  (/<)]  advances, 
and  to  indemnify  them  against  any  loss  by  reason  of  such  advances,  provided  that 
the  liability  of  Howland  and  the  defendant  was  not  to  exceed  10001.  ;  that  the 
defendant  and  Howland,  then  also,  for  the  consideration  aforesaid,  promised  the 
plaintiff's  that  the  defendant's  said  guarantee  and  promise  should  be  a  continuing 
guarantee,  and  a  security  to  the  plaintiff's  to  the  extent  of  10001.  as  aforesaid,  for  the 
whole  of  any  balance  which  might,  from  time  to  time,  or  at  any  time,  become  due  to 
the  plaintiff's  or  to  the  persons  for  the  time  being  [carrying  on  the  said  trade  (A)] 
constituting  the  said  firm  (a) ;  that  the  plaintiff's,  confiding  in  the  said  promise  of  the 
defendant,  did  afterwards,  amd  whilst  the;/  were  and  constituted  the  said  firm  (a),  to 
wit,  on  the  8th  of  August,  1838,  and  on  divers  other  days  and  time  afterwards,  make 
to  Fielding,  at  his  request,  divers  advances  of  moneys,  in  the  way  of  loan,  payments, 
discount,  and  otherwise,  amounting  to  10,0001.  ;  and  that,  although  the  time  for 
the  repayment  of  the  said  advances  had  elapsed  before  the  commencement  of  the  suit, 
and,  although  Fielding  was  afterwards,  and  before  the  eom-[636]-mencement  of  the 
suit,  to  wit,  on  the  1st  of  July,  1844,  requested  by  the  plaintiff's  to  pay  them  the 
same ;  but  that  he  had  not  paid  the  plaintiff's  the  same,  or  any  part  thereof :  and 
that  thereof  the  defendant  and  Howland  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  had  notice ;  yet  the  defendant  and  Howland  had  not,  nor  had  either 
of  them,  paid  to  the  plaintiffs,  or  either  of  them,  the  sum  of  10001.,  parcel  of  the  said 
advances  so  due  and  owing  as  aforesaid,  or  any  part  thereof;  and  that  the  said  sum  of 
10001.  still  remained  wholly  due  and  unpaid  to  the  plaintiff's. 

Plea,  non  assumpsit. 

For  some  time  previous  to,  and  on  and  since  the  7th  of  August,  183S,  the  plaintiff' 
carried  on  business  as  bankers  at  Aylesbury.  For  some  time  previous  to  the  said  7th 
of  August,  1838,  George  Fielding  had  been  a  customer  of  the  bank  ;  and  on  that  day, 
at  the  time  the  guarantee  hereinafter  mentioned  was  given,  the  state  of  the  account 
between  Fielding  and  the  plaintiff's  was  as  follows  ;  viz.,  amount  of  advances  made  to 
Fielding,  20,5071.  10s.  5d. ;  amount  repaid,  18,8211.  19s.  7d.  ;  making  the  balance 
then  due  to  the  plaintiff's  by  Fielding,  16851.  10s.  lOd. 

On  the  said  7th  of  August,  1838,  the  defendant  and  Robert  Howland  gave  the 
plaintiff's  a  guarantee  in  writing,  signed  by  Howland  and  the  defendant ;  viz. — 

"In  consideration  of  advances  made  and  to  be  made  by  Messrs.  Thomas  Chapman 
and  Thomas  Sands  Chapman,  of  Aylesbury,  bankers,  or  by  any  other  persons  of 
whom  their  firm  may,  from  time  to  time,  consist,  in  the  way  of  loan,  payments, 
discount,  or  otherwise,  to  George  Fielding,  of  Thame,  in  the  county  of  Oxford,  iron- 
monger, we,  jointly  and  severally,  hereby  guarantee  to  the  said  Thomas  Chapman 
and  Thomas  Sands  Chapman  the  repayment  of  the  said  advances,  and  to  indemnify 
[637]  them  against  any  loss  by  reason  of  such  advances  ;  our  liability  not  to  exceed 
the  sum  of  10001.  This  guarantee  to  be  a  continuing  guarantee,  and  to  be  a  security 
to  the  said  Thomas  Chapman  and  Thomas  Sands  Chapman,  to  the  extent  of  10001. 
as  aforesaid,  for  the  whole  of  any  balance  which  may,  from  time  to  time,  or  at  any 
time,  become  due  to  the  said  Thomas  Chapman  and  Thomas  Sands  Chapman,  or  to 
the  persons  for  the  time  being  constituting  the  firm  of  the  said  banking-house. 
Dated,  &c."  (Signed)        "Robert  Howland. 

"Witness,  Richard  Howland.  "T.  L.  SfTTON." 

On  the  same  day,  the  plaintiff's  advanced  to  Fielding  10001. 

After  the  day  on  which  the  said  guarantee  was  given,  the  plaintiff's  advanced  to 
Fielding  various  other  sums,  of  which  there  remained  due  to  the  plaintiff's  before  the 
commencement  of  the  suit,  and  still  remained  due,  a  balance  far  exceeding  10001. 

(a)  The  words  in  italics  were  inserted  on  the  amendment. 

(b)  The  words  between  brackets  were  struck  out  on  the  amendment. 
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The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiffs  are  entitled  to 
recover.  If  so,  the  plea  is  to  be  withdrawn,  and  they  are  to  sign  judgment  by  confes- 
sion, for  10001.  and  costs.     If  not,  a  judgment  of  nonpros,  is  to  be  entered. 

The  court  to  be  at  liberty  to  amend  any  part  of  the  pleadings  as  they  may  think 
proper. 

Jan.  10. — Channell,  Serjt.  (with  whom  was  Willes),  for  the  plaintiffs.  Two 
questions  arise  in  this  case — first,  whether  the  declaration  discloses  a  contract  binding 
on  the  defendant  ex  facie — secondly,  whether  there  is  any  variance  between  the 
declaration  and  the  document  by  which  it  is  to  be  supported. 

The  declaration  states  that  the  plaintiffs  had  advanced  moneys  to  Fielding,  and 
that,  in  consideration  of  the  ad  [638]  vances  so  made  as  aforesaid,  and  that  the 
plaintiffs  would  from  time  to  time  make  advances  to  Fielding,  the  defendant  and 
Rowland  guaranteed  the  repayment  of  the  last-mentioned  advances,  to  the  extent  of 
10001.,  and  that  the  guarantee  was  to  cover  any  balance  that  might  at  any  time  be 
due  to  the  plaintiffs  or  the  persons  for  the  time  being  carrying  on  the  said  trade  or 
business — pointing  to  something  precedent  as  well  as  to  a  consideration  to  arise  in 
future,  viz.  advances  to  be  from  time  to  time  made.  The  advances  last-mentioned  are 
advances  made  subsequently  to  the  date  of  the  guarantee;  and  if  the  word  such  be 
taken  to  relate  to  those  advances,  the  consideration  is  compounded  in  part  of  previous 
advances  and  in  part  of  advances  subsequently  made,  but  the  promise  is  a  promise  to 
pay  the  subsequent  advances  only  ;  and,  therefore,  the  difficulty  that  has  presented 
itself  in  some  of  the  eases,  does  not  arise  here.  But,  even  if  the  words  of  reference 
be  taken  to  apply  to  all  the  advances,  and  the  promise,  in  like  manner,  to  apply  to 
both  classes  of  advances,  still  the  declaration  will  be  good.  In  Bailees  v.  Todd  (8  Ad. 
&  I'l.  .--41),  1  1'.  &  D.  138),  which  will  probably  be  relied  on  for  the  defendant,  it  was 
held,  that,  assuming  there  was  a  good  consideration  for  the  defendant's  promise,  it 
was  not  stated  in  the  declaration.  [Cresswell,  J.  Was  not  the  ground  of  the1 
decision  there,  that  the  guarantee  was  uncertain  !]  Some  of  the  judges  were  of  that 
opinion;  others,  that  the  consideration  was  not  truly  stated.  Johnston  v.  Nickolls 
(ante,  vol.  i.  p.  251)  goes  the  full  length  of  deciding  this  case.  There,  B.  gave  to  A. 
the  following  guarantee:  "As  you  are  about  to  enter  upon  transactions  in  business 
with  0.,  with  whom  you  have  already  had  dealings,  in  the  course  of  which  C.  may 
from  time  to  time  become  largely  indebted  to  you,  in  consideration  of  your  doing  so, 
1  [639]  hereby  agree  to  be  responsible  to  you  for,  and  guarantee  to  you  the  payment 
of,  any  sums  of  money  which  C.  now  is,  or  at  any  time  may  be,  indebted  to  you,  so 
that  1  am  not  called  upon  to  pay  more  than  the  sum  of  20001."  There  had  beam 
considerable  dealings  between  A.  and  C.  prior  to  the  date  of  the  guarantee,  consisting 
of  loans  of  money,  payments  made  for,  and  goods  supplied  to,  0.  by  A.,  the  credit 
upon  which  had  not  then  expired,  and  those  dealings  had  been,  to  a  small  extent, 
since  continued.  And  this  court  held  that  the  guarantee  disclosed  a  sufficient  con- 
sideration for  the  payment  as  well  of  the  past  as  of  the  future  debt.  The  question  is 
whether   there   is  any  consideration   at   all  moving  from  the  plaintiff  to  the  defendant 

or  to  a  third   person.     [Maule,   J.     Some   executory   consideration.]    So  s i  as 

advances  are  made  upon  the  faith  of  it,  tile  guarantee  attaches:    A',  n  it"  inn/  v.   'I'nU.nuiu 

(5  M.  &  W.  498) ;  Fishmongers'  Company  v.  Robertson  (5  M.  &G.  131,  6  Scott,  V  I;  56, 
ante,  vol.  i.  p.  60).     [Cresswell,  J.     Haigh  v.  Brooks  (10  Ad.  &  E.  309,  I  P.  &  D.  288) 

is  a  stronger  case.  |      In  this  case  there  clearly  is  some  consideration. 

Then,  is  there  any  variance  between  the  guarantee  Bel  oul   in  the  ca  e  and  the 

statement  of   it  on  I  lie  record  I     The  plaintiffs  are  the  persons  to  whom  the  guarantee 

was  given.     It  will  be  contended,  on  the  other  side,  thai   the  consideration  in  pari 

consists   of  advances   to    be  pOSSlbty  made  by  a  lirm  consisting  of   Othei  -  than  the  now 

plaintiffs.  The  contract,  however,  is  described  according  bo  its  legal  effect  No  new 
person  is  introduced.  [Tindal,  C.  J.  It  "ill  be  contended  thai  the  guarantee  is 
larger  than  is  set  oul  on  i  he  record.  ]  The  declaration  truly  states  the  consideration 
for  the  promise  to  the  now   plaintiffs.     [Maule,  J.     fn  averring  performance,  it  is 

enough  to  state  (hat  which   [640]  has  Keen  done:    liul  is  nol  the   consideration   entire, 

and  are  you  not  bound  to  state  ii  truly'  The  statement  oi  the  consideration  in  this 
declaration  is  "in  consideration  of  advances  so  made  (i.e.  made  l>y  the  plaintiffs)  as 
aforesaid,  and  thai   the  plaintiffs  would  from  time  to  time  make  advances"  to  the 

ousl er:  whereas  the  contract   is,  "in  con  [deration  oi  advances  made  and   to  be 

made  by  the  plaintiffs,  or  by  any  other  persons  of  whom  (heir  firm  mighl  from  time 

C.  P.  xin.— 35* 
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to  time  consist."  The  consideration  should  have  been  stated  in  the  terms  of  the 
instrument.]  If  the  court  entertain  a  strong  opinion  on  the  point,  they  will  permit 
the  plaintiffs  to  amend,  under  the  power  for  that  purpose  reserved  in  the  case. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  Crompton),  for  the  defendant.  The  promise 
is,  to  indemnify  the  plaintiffs  and  to  repay  them,  and  them  only,  any  balance  that 
might  lie  due,  compounded  of  advances  already  made,  and  of  future  advances  to  be 
made  either  by  the  plaintiffs  or  by  the  persons  for  the  time  being  constituting  the 
firm.  In  the  declaration  the  word  such  refers  to  future  advances  only,  whereas  in  the 
guarantee  it  applies  to  past  advances  as  well  as  future.  [Maule,  J.  There  is  a 
variance  in  the  promise,  but  not  in  the  consideration.]  It  was  no  part  of  the  considera- 
tion, that  the  plaintiffs  should  from  time  to  time  make  advances :  a  single  advance 
would  entitle  the  plaintiff's  to  sue  upon  the  guarantee.  The  consideration  is  entire. 
Part  of  it  consists  of  advances  by  the  new  firm  ;  and  that  is  not  stated.  [Maule,  J. 
Can  a  promise  to  guarantee  the  price  of  a  horse,  and  that  of  a  cow,  in  consideration 
of  a  horse  and  cow  sold  and  to  be  delivered,  be  declared  upon  as  a  guarantee  of  the 
price  of  the  horse  only?]  The  meaning  of  the  term  "their  firm"  in  the  guarantee,  is, 
a  firm  of  which  the  plaintiff  was  a  partner.  This  is  nut  a  case  in  which  the  court  will 
exercise  the  power  [641]  reserved  to  them  to  amend,  which  means  such  amendments 
as  are  ordinarily  made  at  nisi  prius,  and  do  not  affect  the  merits.  The  defendant 
might,  in  the  result,  be  called  upon  to  pay  the  old  debt.  [Maule,  J.  It  is  not 
contended  that  the  promise  is  not  to  pay  the  balance  of  both.]  The  contract  being 
void  in  part,  by  the  statute  of  frauds  (a),  is  void  in  toto ;  Cooke  v.  Tombs  (2  Anst.  420, 
425).  [Tindal,  C.  J.  The  general  rule  is,  that  the  consideration  of  the  promise  is 
entire,  and  must  be  so  pleaded.]  Here,  the  declaration  omits  to  notice  the  probable 
change  of  firm.  [Tindal,  C.  J.  I  think  the  plaintiff  should  be  allowed  to  amend,  by 
stating  the  consideration  in  the  very  words  of  the  guarantee.] 

Jan.  21. — Assuming  that  the  objection  to  the  mode  of  stating  the  consideration 
and  promise  is  removed,  the  question  is,  whether  the  guarantee  discloses  a  considera- 
tion applying  to  the  old  debt,  and,  if  so,  whether,  supposing  the  promise  to  be  invalid 
as  to  the  old  debt,  it  can  be  severed,  and  made  a  good  promise  as  to  new  debts.  The 
accounts  contemplated  by  the  guarantee  consisted  partly  of  by-gone  advances,  partly 
of  advances  to  be  made  by  the  plaintiff,  and  partly  of  advances  which  might  possibly 
be  made  by  other  persons  under  every  variety  of  change  which  might  take  place 
in  the  firm.  The  balance  due  upon  the  whole  of  these  blended  accounts,  might  lie 
less  than  the  amount  of  any  one  of  the  classes  of  advances.  Suppose  the  plaintiffs 
to  take  in  a  new  partner,  and  advances  to  be  subsequently  made  by  the  firm,  and 
the  balance  of  that  account  to  lie  in  favour  of  Fielding,  that  balance  could  not  be 
excluded  from  the  general  account.  The  demand  would  be  in  respect  of  the  balance 
of  all  the  accounts  taken  together.  [642]  It  is  not  now  necessary  to  consider  whether 
the  promise  is  severable.  The  consideration  must  not  be  ambiguous.  In  Baikes  v. 
T,„hl  (8  Ad.  &  E.  846,  1  P.  &  I).  138),  Lord  Denman,  C.  J.,  says  :  "  There  is  certainly 
no  necessity  that  the  consideration  should  be  co-extensive  with  the  promise  ;  but  the 
real  consideration,  whatever  it  is,  must  be  set  out  on  the  record.  I  entirely  agree 
in  the  rule  of  construction  recently  laid  down  by  Tindal,  C.  .1.  (Hunys  v.  Annstrontj, 
1  N.  C.  761,  1  Scott,  661),  and  my  brother  Patteson  {James  v.  Williams,  5  B.  &  Ad. 
1109);  and,  on  reading  this  guarantee  with  reference  to  that  rule,  I  must  confess 
myself  unable  to  say  what  it  was  that  induced  the  defendant  to  guarantee  payment 
of  the  past  advances.  I  should  form  a  conjecture  that  both  forbearance  to  sue  for 
the  past  debt,  and  the  making  of  further  advances,  constituted  the  consideration. 
That,  however,  is  conjecture  only  ;  and  the  declaration  alleges  a  different  consideration, 
namely,  the  further  advances  only.  I  think,  therefore,  the  real  consideration  is  not 
set  out  in  the  declaration,  and  the  great  uncertainty  in  which  it  is  left  entitles  the 
defendant  to  have  the  rule  made  absolute."  Here,  there  is  no  agreement  for  forbear- 
ance of  the  by -gone  debt,  and  no  obligation  to  make  any  future  advances.  There 
is  no  intelligible  difference  between  the  two  cases.  [Tindal,  C.  J.  Is  any  considera- 
tion expressed  in  Baikes  v.  Todd?  ]  What  is  expressed  here  does  not  appear  to  carry 
the  case  further.     There  is  nothing  in  this  guarantee  to  bind  the  plaintiffs  to  make 

(a)  The  objection  that  the  consideration  alleged  is  a  mere  past  consideration, 
unsupported  by  an  antecedent  request,  appears  to  be  an  objection  to  the  validity  of 
the  contract  at  common  law. 
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any  advances.  If  in  Ruikes  v.  Todd  the  consideration  was  insufficient,  it  must  be 
so  in  this  ease.  Here,  as  there,  we  find  no  forbearance  ut  a  by-gone  debt  ami  no 
engagement  to  make  advances.  Nothing  turns  upon  the  statute  of  frauds,  which  has 
been  alluded  to.  [Cresswell,  -I.  Here,  the  agreement,  whatever  it  is,  is  in  [643] 
writing.  Coltman,  .1.  Your  argument  goes  in  shake  the  authority  of  Bailees  v.  Todd. 
Cresswell,  J.  In  that  ease  I  think  my  client  lost  his  money  by  omitting  to  state 
the  by-gone  consideration.  Maule,  J.  If  the  amount  of  the  new  advances  had  been 
mentioned  in  the  guarantee,  there  would  Lave  been  no  room  for  doubt.  If  it  li.nl 
been  "in  consideration  of  your  having  already  made  advances  to  A.  [',.,  ami  of  your 
making  him  further  advances  to  the  amount  of  10001.,  I  promise  to  pay  you  any 
balance  that  may  remain  due  to  you  on  the  old  and  on  the  new  account,  not 
exceeding  10001.,"  though  the  plaintiff  would  not  have  been  hound  to  make  any 
advance,  there  can  be  no  doubt  but  that  would  have  been  a  very  good  promise. 
In  li'nih^  v.  Todd,  future  advances  formed  no  part  of  the  consideration  ;  the  defendant 
undertook  to  pay  the  old  debt,  whether  any  advances  were  made  or  not.  Here, 
the  plaintiffs  could  not  declare  upon  the  guarantee,  without  averring  that  they  had 
made  new  advances  to  some  amount.  It  is  difficult  to  decide,  without  overruling 
Raikes  v.  Todd,  that  the  ul'w  advances  formed  a  sufficient  consideration  for  the  guarantee 
of  the  old  debt.  In  Raikes  v.  To/hi  there  was  no  such  consideration.  No  advance 
was  stipulated  for.  I  speak  of  the  instrument  itself,  not  of  the  declaration.]  The 
force  of  the  learned  judges  observations  cannot  be  denied  ;  and  it  must  be  admitted 
in  this  case  it  would  have  been  necessary  to  allege  that  further  advances  had  been 
made.  Here,  the  amount  of  such  advances  is  indefinite  ;  but  the  adequacy  of  the 
consideration  certainly  cannot  be  questioned.  It  is  only  in  eases  of  covenants  or 
agreements  in  restraint  of  trade  that  this  can  be  done.  [Erie,  J.  It  has  recently 
been  held  in  the  Exchequer  Chamber  (a)1,  that,  even  in  those  eases,  the  adequacy  of 
the  consideration  is  not  a  matter  of  law.] 

[644]  Per  curiam.  We  think  that  a  judge  at  nisi  prius  would  have  made  the 
amendment  in  the  statement  of  the  consideration  and  the  promise  ;  and  that  by  such 
amendment  all  objection  would  have  been  removed;  and,  therefore,  that  there  must 
be  judgment  for  the  plaint  ill'. 

Judgment  for  the  plaintiff. 

John  Boyd  v.  Moyle.     Jan.  24,  1846. 

A  declaration  on  a  guarantee  stated  that,  in  consideration  that  A.,  the  plaintiff,  would 
sell  and  deliver  goods  to  C,  B.,  the  defendant,  promised  A.  to  guarantee  to  him 
the  payment    of  the   amount  of,  or  the  balance  unpaid   to  A.    for,  any   goods   thru 

sold  and   delivered   and   to   be  thereafter  sold  ami  delivered    to,  and   of  any  i 13 

lent,  or  to  be  lent  to,  or  paid  for  C.  by  A.,  to  the  extent  of  10001.,  ami  thai  A. 
should  be  at  liberty,  at  any  time  thereafter,  to  call  upon  I'..  tor  the  payment  of 
the  10001.,  which  might  be  applied  by  A.  as  A.  thought    proper,  either  in  pay 

nl    or   part-payment  of  any  debt  which    might    lie   due  or   have   been   due   1,.    \. 

and  should  not  have  1 n  paid  by  C. — Held,  on  motion  in  arrest   of  judgment, 

that  the  declaration  disclosed  a  sufficient  consideration  Eor  the  promise,  The 
guarantee,  was  addressed,  in  the  alternative,  "tu  Messrs.  A.  &  Co.,  or  the  person 
or  persons  for  the  time  being  carrying  on  the  business  "i  thai  firm:  Held,  no 
variance,  no  change  in  the  firm  having  in  fact  taken  place;  or,  that,  if  there  were 
any  variance,  such  variance  would  be  amendable  under  the  3  d  I  W,  I.e.  12,8.23. 
The  breach  assigned  in  the  declaration  was,  thai  the  defendant  had  not  guaranteed 
the  payment  or  paid.     The  defendant   pleaded,  inter  alia,  that   he  bad  guaranteed 

the  payment:     Held,  that  the  words  in  the  breach   were  uot  to  be  undet  1 1  as 

used  disjunctively,  and  that  proof  that  the  defendant  had  executed  id,,  instrument 
of  guarantee,  did  QOl  entitle  him  to  a  verdict  on  that   issue. 

Assumpsit,  on  a  giiaranl  ei 

The  first    count    of   the   declaration    jtatod   that,  on  the   loth  of   July,    1843,   in   cum 

sideration  that  the  plaintiff,  at  the  request  oi  the  defendant  <<<)',  would  -ell  and  deliver 

(a)1  Quaere  t he  ease  here  refei i<k<\  to, 

('/)-  The  considerat ion  being  executory,  the  request  was  i aterial. 
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goods  to  one  George  James,  of,  &c,  the  defendant  promised  the  plaintiff  to  guarantee 
to  him  the  plaintiff,  the  due  payment  of  the  amount  of,  or  the  balance  unpaid  to  the 
plaintiff  for,  any  goods  then  sold  and  delivered,  [645]  and  to  be  thereafter  sold  and 
delivered  to,  and  of  any  money  lent  and  to  be  lent  to,  or  paid  for,  James,  by  the 
plaintiff,  to  the  extent  of  10001.,  and  that  the  plaintiff  should  be  at  liberty,  at  any 
time  thereafter,  to  call  upon  him  the  defendant  for  the  payment  of  the  said  sum  of 
10001.,  which  might  be  applied  by  the  plaintiff  as  the  plaintiff  thought  proper,  either 
in  payment  or  part-payment  of  any  debt  which  might  be  due,  or  have  been  due,  to 
him,  the  plaintiff,  and  not  have  been  paid  by  James,  after  receiving  any  dividend  or 
dividends  or  composition  from  his  estate,  or  from  him  ;  that  the  plaintiff,  confiding  in 
the  said  promise,  did  afterwards,  to  wit,  on,  &e.  aforesaid,  and  on  divers  days  and 
times  since  then  and  before  the  commencement  of  the  suit,  sell  and  deliver  divers 
goods  to  James  at  and  for  certain  reasonable  prices  and  sums  of  money  to  a  large 
amount  and  value,  amounting,  in  the  whole,  to  a  large  sum  of  money,  exceeding  the 
said  sum  of  10001.,  to  wit,  to  20001.,  and  did  then  also,  at  the  request  of  James,  lend 
to  and  pay  for  him  divers  other  large  sums  of  money,  amounting  together  to  a  further 
large  sum,  exceeding  10001.,  to  wit,  to  20001.  ;  that,  although  the  time  for  the  payment 
to  the  plaintiff  by  James  of  the  price  of  the  said  goods,  and  of  the  said  sums  of  money 
so  lent  to,  and  paid  for  him  as  aforesaid,  had  long  since,  and  before  the  commencement 
of  the  suit,  elapsed,  but  that  James  had  not  (although  often  requested  by  the  plaintiff 
so  to  do)  paid  the  plaintiff  the  several  sums  of  money  so  due  and  owing  to  him  for  and 
on  account  of  the  goods  so  sold  and  delivered,  and  the  money  so  lent  and  paid  by  him, 
to  and  for  James  as  aforesaid,  or  any  part  thereof,  but  had  wholly  neglected  and 
refused  so  to  do  ;  that  of  all  these  premises  the  defendant  afterwards,  to  wit,  on  the 
1st  of  September,  1845,  had  notice  ;  and  that  the  said  several  sums  of  money,  at  the 
time  of  the  commencement  of  the  suit,  were  and  remained  wholly  due  [646]  and 
unpaid  to  him  the  plaintiff  ;  yet  that  the  defendant  had  not  guaranteed  to  the  plaintiff 
the  due  payment  of  the  amount  so  unpaid  to  the  plaintiff  as  aforesaid,  for  the  goods 
so  by  him  sold  and  delivered,  and  of  the  sums  of  money  by  him  lent  and  paid,  to  and 
for  James  as  aforesaid,  to  the  extent  of  10001.,  nor  had  the  defendant,  although  he  was 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  requested  by  the  plaintiff  so  to 
do,  paid  the  said  sum  of  10001.,  or  any  part  thereof,  &c. 

There  was  also  a  count  upon  an  account  stated. 

The  defendant  pleaded — first,  non  assumpsit — secondly,  as  to  so  much  of  the  first 
count  as  alleged  that  the  plaintiff  had  sold  and  delivered  divers  goods  to  James,  and 
lent  to  and  paid  for  James  divers  sums  of  money,  in  manner  and  form  as  in  the  first 
count  in  that  behalf  was  alleged,  that  the  plaintiff  did  not  sell  or  deliver  any  goods  to 
James,  nor  did  he  lend  or  pay  for  James  any  sums  of  money,  in  manner  and  form  as 
in  the  said  first  count  was  alleged — thirdly,  to  the  first  count,  that,  after  the  said  sums 
which  were  the  price  of  the  said  goods  so  sold  and  delivered  by  the  plaintiff  to  James 
as  in  the  said  first  count  mentioned,  became  due  and  payable,  and  after  the  sums  so 
lent  to  and  paid  for  James  by  the  plaintiff  had  become  due  and  payable,  and  before 
the  breach  of  promise  of  the  defendant  in  the  said  first  count  mentioned,  and  before 
the  commencement  of  the  suit,  to  wit,  on  the  1st  of  September,  1845,  the  said  sums 
which  were  the  price  of  the  said  goods  so  sold  and  delivered  as  aforesaid,  and  the 
sums  so  lent  to  and  paid  for  James  as  aforesaid,  were  paid,  satisfied,  and  discharged 
by  James  to  the  plaintiff,  and  were  not,  nor  was  any  part  thereof,  due  or  unpaid  to 
the  plaintiff,  in  manner  and  form  as  in  the  declaration  was  alleged — fourthly,  as  to  so 
much  of  the  first  count  as  charged  the  defendant  with  not  having  guaranteed  to  the 
plaintiff  the  due  payment  of  the  amount  so  unpaid  to  the  plaintiff  [647]  as  in  the  first 
count  in  that  behalf  mentioned,  the  defendant  said  that  he  did,  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  5th  of  July,  184.'!,  guarantee  to  the  plaintiff  the  due 
payment  of  the  amount  so  unpaid  to  the  plaintiff  as  aforesaid  for  the  last-mentioned 
goods  and  sums  of  money — fifthly,  payment  by  James — sixthly,  payment  by  the 
defendant. 

The  plaintiff  joined  issue  on  the  first  four  pleas,  and  traversed  the  alleged  payments. 
Issue  on  the  traverses. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  sitting  in  London  in  Michael- 
mas term  last.  The  facts  were  these: — The  plaintiff  is  the  sole  surviving  partner  of 
the  firm  of  Boyd,  Burnet,  &  Boyd.  Prior  to  July,  1843,  James,  who  carried  on  the 
business  of  a  mercer  and  draper  at  Leamington  Priors,  in  the  county  of  Warwick,  had 
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had  considerable  dealings  with  Boyd  &  Co.,  and  was  then  indebted  bo  them  to  the 
amount  of  nearly  7001.  On  the  fifth  of  that  month,  in  order  to  induce  them  to 
continue  the  account,  the  defendant  gave  them  the  following  guarantee  : — 

"To  Messrs.  Boyd,  Burnet,  A  Boyd,  or  the  person  or  persons,  for  the  time  being, 
carrying  on  the  business  of  a  warehouseman  or  warehousemen,  now  carried  on  at 
No.  44  Skinner  Street,  Loudon. 

"In  consideration  of  your  selling  goods  to  Mr.  George  -lames  of  Leamington, 
diaper,  I  do  hereby  agree  to  guarantee  to  you  and  each  and  every  of  you,  the  due 
payment  of  the  amount  of,  or  the  balance  unpaid  to  you  for,  any  goods  sold  and 
delivered,  and  to  be  hereafter  sold  and  delivered,  and  of  any  money  lent  and  to  be 
lent  to  or  paid  for  the  said  .Mr.  George  -lames  by  you,  to  the  extent  of  10001.  And 
I  do  further  agree  that  you  shall  be  at  liberty,  at  any  time  hereafter,  to  call  upon  me 
for  the  payment  of  the  said  sum  of  10001. ;  which  may  be  applied  by  you  as  you  think 
proper,  [648]  either  in  payment  or  part-payment  of  any  debt  which  may  be  due  to 
you  from  the  said  Mr.  George  -lames,  or  to  make  up  any  deficiency,  or  towards  any 
loss,  or  any  debt  which  may  be  due  or  have  been  due  to  you,  and  not  have  been  paid 
by  him,  after  receiving  any  dividend  or  dividends  or  compositions  from  his  estate  or 
him.  And  I  do  further  agree  that  yon  shall  be  at  liberty,  without  giving  notice  to 
me,  or  obtaining  my  consent,  to  extend  the  usual  time  or  times  of  payment  or  credit 
for  any  goods  sold  or  to  be  sold  to  the  said  Mr.  George  James,  and  to  renew  or  take 
from  him,  as  you  may  think  proper,  any  bills,  notes,  or  securities  for  the  payment  of 
any  debt  due  from  him  to  you,  or  any  part  thereof  ;  and  also  to  receive  or  accept  any 
composition  from  the  said  Mr.  <  ieorge  -fames,  in  full  for  any  debt,  and  bo  execute  any 
release  to  him  of  the  debt  due  from  him,  or  any  part  thereof,  and  also  to  execute 
any  assignment  made  by  him  in  trust  for  his  creditors.  And  1  do  further  agree  that 
this  guarantee  shall  be  a  continuing  guarantee,  and  shall  be  binding  upon  me  for  the 
payment  of  the  said  10001.,  at  all  events,  and  under  all  circumstances,  until  you 
receive  a  notice  in  writing  to  the  contrary.  As  witness  my  hand,  this  5th  day  of 
July,  1843."  (Signed)         "CHARLES  MOYLE." 

On  the  part  of  the  defendant  it  was  objected  that  there  was  a  variance  between 
the  instrument  produced  in  evidence  and  the  statement  of  it  in  the  declaration;  tho 
consideration  on  the  face  of  the  guarantee  being  the  supply  of  goods  and  the  advance 

of  moneys  by  the  then  firm,  or  by  the  persons  who  might  for  the  time  being  constitute 
the  firm  carrying  on  business  under  tin1  names  of  Boyd,  Burnet,  A'  Boyd  ;  whereas,  the 
statement  in  the  declaration  was,  in  consideration  of  sales  and  advances  by  t  lie  plaint  ill' 
alone:  and  it  was   insisted   [649]   that  the  consideration   was  indivisible  and  should 

have  been  sel  out  entire. 

The  learned  judge  overruled  the  objection,  and  a  verdict  was  found  for  t  he  plaint  ill', 
damages  L0001. 

.Manning,  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  urged  at  the  trial,  ami  also  to  arrest  the  judgment,  on  tin-  point  that   the 

declaration  disclosed  no  consideration  for  the  defendant's  pr ise,  inasmuch  as  the 

plaint  ill'  was  to  be  at  liberty  to  apply  tin-  whole   sum  of  I  IK  Mil.  solely  in  discharge  of  a 

debt  due  for  goods  supplied  or  money  lent,  prior  in  the  date  "I  the  guarantee. 

Channel!  and  Murphy,  Serjts.,  now  shewed  cause.  The  firsl  point  was  not  so 
distinctly  taken  at  bhe  trial  as  lo  entitle  the  defendanl  bo  avail  himself  of  it  now.  If 
it  had  been  then  urged  that  the  consideration  was  defectively  stated,  the  objection 

might  have  been  cured  by  an  amendment.  The  oilier  objection  might  have  been  well 
founded  if  no  goods  hail  been  supplied  or  money  advanced  after  the  dale  ot  the 
guarantee.  I'.ul  when  once  the  plaintiffs  right  to  call  upon  t  he  defendanl  attaches, 
the  application  of  the  money  becomes  immaterial. 

Manning,  Serjt.,  in  support  of  the  rule.     The  objection  that   is  patent  u] bhe 

record  is,  not  bhal  the  consideration  fur  the  defendant's  promise  is  inadequate,  but 
that  there  is  no  consideration  al  all  .  for,  by  bhe  terms  ot  the  guarantee  ■  >-  set  out  in 
the  declaration,  the  plaintiff  would  be  entitled  in  call  upon  the  defend. mi  I'm  1 0001., 
provided  so  much  were  due  to  him  from  James,  even  tnough  no  goods  should  have 
been  delivered  or  any  money  Lent  to  or  advanced  for  him.    [Tindal,  ( '.  J.    There  might 

have  been  some  ground  [650]  for  the  argument  if  no  g La  had  been  furnished  or 

money  lent  to  -lames  subsequent  lv  to  I  he  date  of  i  he  guarantee.] 
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Tindal,  C.  J.  It  appears  to  me  that  the  first  count  of  the  declaration  in  this  case 
discloses  a  sufficient  cause  of  action.  It  states  that,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  would  sell  and  deliver  goods  to  James,  the  defendant 
promised  and  agreed  with  the  plaintiff  to  guarantee  to  him  the  due  payment  of  the 
balance  unpaid  to  the  plaintiff,  for  any  goods  then  sold  and  delivered,  and  to  be  there- 
after sold  and  delivered,  to,  and  of  any  money  lent  and  to  be  lent  to  or  paid  for  James 
by  the  plaintiff,  to  the  extent  of  10001.  The  whole  depends  upon  the  future  sale  and 
delivery  of  goods  and  advance  of  money :  and  so  far  it  is  unexceptionable  ;  for,  the 
contract  could  not  be  enforced  unless  there  had  been  a  sale  of  goods,  or  an  advance  of 
money,  to  some  amount.  And  though  the  clause  which  follows  is  susceptible  of  a 
double  interpretation,  I  think,  after  it  has  been  pleaded  over  to,  we  must  ascribe  to 
it  a  sense  that  will  make  the  whole  consistent  (o)1.  The  option  given  to  the  plaintiff, 
with  respect  to  the  application  of  the  money  received  from  the  defendant  under  the 
guarantee,  can  only  properly  apply  where  there  has  been  some  new  supply  of  goods, 
or  some  new  advance  of  money,  the  expectation  of  which  was  the  whole  foundation 
for  the  contract. 

The  rest  of  the  court  concurred. 

Manning,  Serjt.  The  guarantee  produced  at  the  trial  is  in  the  form  of  a  letter 
addressed  "to  Messrs.  Boyd,  Burnet,  &  Boyd,"  which  maybe  taken  to  mean  [651] 
the  plaintiff  only,  his  two  partners  having  died  before  the  transaction  occurred,  "or 
the  person  or  persons  for  the  time  being  carrying  on  the  business  of  a  warehouseman 
or  warehousemen,  now  rallied  on  at  No.  44  Skinner  Street,  London."  The  declaration 
(units  this  latter  alternative,  the  consideration  stated  being  confined  to  the  supply  of 
goods  by  the  plaintiff.  That  is  clearly  a  variance  ;  and  it  is  one  which  a  judge  would 
not  allow  to  be  amended.  The  supply  of  goods  by  the  future  firm,  may  have  been  a 
very  material  ingredient  in  the  inducement  to  the  defendant  to  give  the  guarantee. 
Had  the  consideration  been  truly  stated,  the  pleadings  might  hare  taken  a  different 
turn.  [Tindal,  C.  J.  What  possible  difference  could  it  have  made  to  your  defence 
at  the  trial  ?]  The  instrument  must  be  so  construed  as  to  give  effect,  if  possible,  to 
every  part  of  it.  Where  two  words  are  used,  one  of  which  may  be  understood  either 
in  the  same  sense  or  in  a  different  sense  from  the  other,  such  word  ought  to  be  con- 
st rued  in  the  latter  sense,  that  being  the  only  sense  in  which  it  can  have  any  operation. 
In  assigning  the  breach  (a)2  the  plaintiff  treats  the  guaranteeing  and  the  actual  payment, 
as  distinct  matters.  The  issue  upon  the  fourth  plea,  therefore,  should  have  been  found 
for  the  defendant,  even  though  such  finding  might  have  led  to  a  motion  for  judgment 
non  obstante  veredicto. 

Tindal,  C.  J.  Of  the  remaining  objections,  the  first  is  that  there  is  a  variance 
between  the  instrument  produced  in  evidence  and  the  statement  of  it  upon  the  record. 
The  alleged  variance  is  this  :  the  declaration  states  the  consideration  for  the  defendant's 
promise  to  be,  the  supply  of  goods  to  James  by  the  plaintiff:  whereas,  the  guarantee, 
when  produced  in  evidence,  is  [652]  found  to  be  addressed,  not  to  the  plaintiff  alone, 
or  the  firm  he  represents,  but  also  to  "the  person  or  persons  for  the  time  being 
carrying  on  the  business"  then,  and  now,  carried  on  by  the  plaintiff.  I  do  not  think 
it  necessary  to  inquire  whether  or  not  this  is  a  variance  ;  for,  it  clearly  is  one  that 
might  have  been  amended  at  nisi  prius,  under  the  stat.  3  &  4  W.  4,  c.  42,  s.  23,  if  the 
judge  had  been  asked  to  do  so  (a)3.  No  new  persons  having  been  introduced  into  the 
firm  between  the  date  of  the  guarantee  and  the  supply  of  goods  under  it,  the  defendant 
could  not  have  been  prejudiced  in  his  defence  by  this  mode  of  declaring.  Everybody 
knows  the  purpose  for  which  the  alternative  words  are  introduced. 

The  next  question  is,  whether  the  defendant  is  entitled  to  a  verdict  on  the  fourth 
plea,  which  is  a  traverse  of  part  of  the  breach,  viz.  that  the  defendant  had  not 
guaranteed  to  the  plaintiff  the  due  payment  of  the  debt  of  James.  This  objection 
depends  upon  the  sense  in  which  the  word  "  guarantee  "  is  to  be  understood.  If  it 
means  merely  the  giving  of  the  paper,  then  the  defendant  certainly  has  performed 

(«)'  Vide  ante,  vol.  i.  p.  787. 

(")"  Which  states  a  refusal  to  pay  on  request  and  an  omission  to  guarantee  without 
alleging  a  request. 

(nf  No  such  application  was  made;  and  quaere,  how  far  it  can  in  any  case,  be 
necessary  to  ask  for  an  amendment,  if,  without  an  amendment,  the  erring  party  may 
have  the  benefit  of  every  amendment  for  which  he  might  have  applied. 
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his  engagement.  But  I  think  it  is  quite  elear  that  that  was  not  the  meaning  of  the 
parties.  When  the  defendant  says,  I  guarantee  the  payment  of  the  debt  of  A.,  he 
means,  I  warrant  or  undertake  that  he  shall  pay,  or  I  will  pay  the  debt  for  him.  That 
is  the  meaning  of  the  word  in  the  instrument  itself,  and  it  must  receive  the  same 
construction  in  the  plea.  In  that  sense  the  defendant  has  not  guaranteed  ;  and  there 
fore  the  verdict  on  the  fourth  plea  is  properly  found  for  the  plaintiff. 

Maule,  J.  The  consideration  might  have  been  stated,  and  would  have  been  truly 
stated,  in  the  alter-[653]-native — the  supply  of  goods,  by  the  plaintiff',  or  by  the  person 
or  persons  who,  for  the  time  being,  might  compose  the  firm  of  Boyd,  Burnet,  &  Boyd, 
and  the  promise,  as  a  promise  to  pay  the  plaintiff  or  the  members  of  the  new  firm  (a)1  ; 
the  object  of  the  parties  being  to  treat  the  firm  of  Boyd,  Burnet,  &  Boyd,  in  this 
respect,  as  a  quasi  corporation.  And  it  is  possible  to  conceive  a  state  of  circumstances 
where  the  omission  so  to  state  it  would  amount  to  a  variance.  But,  at  all  events,  it  is 
a  variance  that  would  be  cured  by  an  amendment  under  the  statute  (b).  Whether  a 
variance  is  amendable  or  not,  does  not  depend  upon  the  possibility  of  a  state  of 
circumstances  existing  which,  if  it  did  exist,  would  make  the  misdescription  of  the 
contract  material  to  the  merits.  Here,  it  did  appear,  affirmatively,  that  all  the  supply 
of  goods  and  advances  of  money  took  place  before  there  was  any  actual  change  in  the 
firm,  and  therefore  the  defendant  could  not  possibly  be  prejudiced  in  the  conduct  of 
his  defence  by  the  mode  in  which  the  contract  is  stated  in  the  declaration. 

It  is  then  said  that  the  defendant's  fourth  plea  was  proved.  The  declaration  is 
upon  an  agreement  to  guarantee  ;  and  the  breach  assigned  is,  that  the  defendant 
did  not  guarantee  or  pay.  The  fourth  plea  states  that  the  defendant  did  guarantee. 
The  plea,  properly  understood,  is,  I  apprehend,  a  very  good  plea.  But  it  is  not 
proved.  My  brother  Manning  insists  that  every  written  instrument  is  to  be  so 
construed  as  to  give  effect  to  every  word  of  it;  and  that,  if  two  different,  but  synony- 
mous, words  are  used,  the  same  construction  is  not  to  be  put  upon  both  of  them  (c). 
That,  I  deny.  If  an  agreement  [654]  to  let  were  necessarily  something  different  from 
letting,  no  questions  could  ever  have  arisen  as  to  whether  certain  instruments 
amounted  to  leases  or  were  mere  agreements.  The  meaning  of  the  word  "guarantee" 
must  be  the  same  in  the  declaration,  in  the  pica,  and  in  the  instrument  on  which  the 
declaration  is  framed  (a)'2.  It  means,  not  merely  signing  and  delivering  a  memorandum 
of  guarantee,  which  the  word  may,  under  some  circumstances,  mean  :  but  it  means, 
1  undertake  that  A.  shall  pay,  or,  if  he  makes  default,  I  will  pay  for  him. 

Cresswell  and  Erle,  •!•!.,  concurred. 

Rule  discharged. 

Atkins  v.  Humphrey  and  W.  Scrivener,  Executors  of  J.  Scrivener. 

•  Ian,  21,  1846. 

[S.  C.  3D.  &  L.  612;  15  L.  -I.  C.  P.  120.     Dictum  disapproved,  Lowe  v.  Boss,   L850, 
5  Ex.  556.     Distinguished,  Nixon  v.  Quim,  1868,  Ir.  R.  2  ('.  I..  2  is.] 

The  plaintiff  declared  against  A.  and  B.  as  executors,  alleging  that  they  as 
executors  were  indebted  to  him  for  the  use  and  occupation  of  certain  messuages 
held  of  him  by  them  as  executors  under  a  demise  to  the  testator,  and  that,  in  con 
sideratiou  of  the  premises,  they  as  executors  promised  to  pay.-  -Plea,  by  A.,  that  I!, 
never  was  executor,  nor  ever  administered,  <vc  :  Held,  that  the  declaration  was 
good  in  substance;  and  that  the  plea  was  bad,  as  setting  up  a  personal  discharge, 
of  which  B.  only  could  avail  himself. 

Assumpsit  against  the  defendants,  charging  them  as  executors  (if  the  last    will  and 
(<()'    Taken  literally,  the  promise  of  the  defendant  may  perhaps   be  considered   as 

still  i e  extended,  and  as  comprehending  all  persons  who  might  carry  on  the  same 

kind  of  business  al  the  same  place,  whatever  their  linn,  and  whether  connected  with 
Boyd,  Burnet)  &  Boyd,  or  not. 

(b)  Vide  supra,  652,  n. 

(c)  Supra,  65 1 . 

(o)s  Quaere,  whether  the  declaration  and  plea  are  to  be  construed  with  reference  to 
any  thins  extrinsic. 
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testament  of  J.  Scrivener,  deceased,  alleging,  in  the  second  count,  that  the  defendants, 
as  executors  as  aforesaid,   were   indebted   to  the  plaintiff  in  1001.  for  the   use  and 

occupation  of  certain  messuages,  &c.,  of  the  plaintiff,  by  the  defendants,  as  executors 
as  aforesaid,  held  of  the  plaintiff  for  a  long  time  before  then  elapsed,  under  and  by 
virtue  of  a  certain  demise  theretofore  made  to  J.  Scrivener  ;  and  [655]  thereupon 
afterwards,  to  wit,  on,  &c,  in  consideration  of  the  last-mentioned  premises,  the  defen- 
dants, as  executors  as  aforesaid,  promised  the  plaintiff  to  pay  him  the  last  mentioned 
sum  :  yet  the  defendants,  as  executors  as  aforesaid,  had  not  paid  the  same,  or  any  part 
thereof,  &c. 

Plea,  by  the  defendant  Humphrey,  that  W.  Scrivener  never  was  executor  of  the 
last  will  and  testament  of  J.  Scrivener,  nor  ever  administered  any  of  the  goods  or 
chattels  which  were  of  J.  Scrivener  at  the  time  of  his  death,  as  executor  of  the  last 
will  and  testament  of  J.  Scrivener,  modo  et  forma — verification. 

To  this  plea  the  plaintiff  demurred  generally. 

Channel!,  Serjt,  in  support  of  the  demurrer  (a).  It  is  not  competent  to  one  of 
two  persons  jointly  sited  as  executors,  to  plead  that  the  other  never  was  executor, 
that  being  a  plea  of  personal  discharge.  If  the  party  improperly  joined,  chose  to 
take  the  objection,  the  plaintiff  might  enter  a  nolle  prosequi  as  to  him,  and  proceed 
against  the  other  ;  1  Wms.  Saund.  "207  a.(4).     The  plea  does  not  deny  the  contract  (c). 

Talfourd,  Serjt.,  contra.  The  plea  is  good  in  substance,  though  probably  it  would 
have  been  held  bad  on  special  demurrer.  The  general  principle,  that  one  of  two 
persons  sued  as  executors  cannot  plead  that  the  other  never  was  executor,  will  not 
be  impugned.  But  here,  the  defendants  are  charged  as  joint-contractors  ;  and  the 
plaintiff  must  prove  his  case  against  both.  In  Uriffitli*  v.  Fra/nJdvn  (M.  &  M.  116), 
which  was  an  action  of  assumpsit  against  two  defendants  as  executors,  the  [656] 
declaration  contained  counts  on  promises  by  the  testator,  and  also  counts  on  promises 
by  the  defendants  as  executors  ;  to  which  there  was  a  plea  by  both  defendants  of  ne 
unques  executor.  Gaselee,  J.,  held  that,  on  proof  that  one  only  of  the  defendants 
was  executor,  the  plaintiff  might  have  a  verdict  against  him  on  those  counts  which 
laid  the  promises  by  the  testator,  but  must  fail  on  the  others.  So,  in  Gray  v.  Palmer 
(1  Esp.  N.  P.  C.  135), — which  was  an  action  against  the  defendants  as  the  makers  of 
a  joint  and  several  promissory  note,  but  in  which  the  instrument  was  described  as  a 
joint  note, — two  of  the  defendants  having  pleaded  non  assumpsit,  Lord  Kenyon  ruled 
that  it  was  necessary  under  that  plea  to  prove  the  handwriting  of  the  third  defendant, 
though  he  had  pleaded  a  sham  plea  of  judgment  recovered.  If  this  had  been  an  action 
in  which  it  was  sought  to  charge  the  defendants,  as  executors,  on  promises  by  the 
testator,  one  could  not  have  pleaded  that  the  other  was  not  executor;  because  that  is 
matter  of  personal  discharge  only.  But  here  the  plea  is  in  effect  an  informal  non 
assumpsit.  [Maule,  J.  Would  a  plea  of  plene  administravit  be  an  answer  to  this 
action  1  The  declaration  alleges  a  demise  of  the  premises  to  the  testator,  an  occupa- 
tion by  the  defendants  as  executors,  anil  a  promise  by  them,  as  executors,  to  pay  the 
rent]  The  promise  by  the  defendants  as  executors  does  not  result  from  the  premises 
stated  :  they  w^ould  be  liable,  if  at  all,  de  bonis  propriis.  The  declaration  does  nut 
allege  any  entry  or  occupation  by  the  defendants.  [Tindal,  C.  J.  This  is  not  debt 
on  the  demise  ;  but  an  action  for  use  and  occupation  under  the  statute  11  G.  2,  e.  1!), 
s.  14,  the  words  of  which  are  "  held  or  enjoyed."  I  think  the  plea  is  clearly  bad  :  all 
it  amounts  to  is,  that  the  defendant  W.  Scrivener  is  misdescribed  as  executor.  The 
only  question  is,  whether  the  declaration  is  sufficient.] 

[657]  Channell,  Serjt,  in  reply.  In  drawing  this  declaration,  the  pleader  evidently 
intended  to  rely  upon  the  case  of  Wigley  v.  Ashton  (3  B.  &  Aid.  1(H).  though  he  has 
not  very  well  carried  out  that  intention.  It  was  there  held  that  a  count  in  assumpsit 
against  husband  and  wife,  who  was  administratrix  with  the  will  annexed,  upon 
promises  by  the  testator  to  pay  the  rent,  could  not  be  joined  with  counts  upon 
promises  by  the  husband  and  wife,  as  administratrix,  for  use  and  occupation  by  them 
after  the  death  of  the  testator.     That  case  shews  that  the  right  mode  of  declaring 

(a)  The  point  marked  for  argument  was,  that  the  fact  of  W.  Scrivener  not  being 
an  executor,  is  no  defence  to  the  other  defendant  Humphrey. 

(b)  I.e.  where  the  plea  of  ne  unques  executor  is  consistent  with  the  existence  of  the 
cause  of  action.     Vide  post,  660,  u. 

(c)  Sed  vide  post,  660,  n. 
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would  be  to  charge  the  defendants  personally  ;  and,  in  substance,  this  declaration  dues 
so  treat  the  liability  of  the  defendants  :  it  states  a  holding  by  them  of  the  premises 
demised  to  the  testator:  and  they  are  clearly  responsible,  though,  in  fact,  they  may 
never  have  entered. 

TiNDAL,  C.  J.  In  this  case  there  is  no  special  demurrer  to  the  declaration,  and 
therefore  the  objection,  if  any,  arises  as  upon  general  demurrer;  and  the  question  is, 
whether  the  declaration  is  bad  in  substance.  I  think  it  is  not.  I  can  conceive  a  state 
of  facts  to  exist  under  which  all  that  is  stated  here  would  lie  sustainable  in  point  of 
law.  The  action  is  brought  upon  the  statute  11  (!.  2,  c.  19,  s.  14,  which  provides 
that  "it  shall  be  lawful  for  the  landlord  and  landlords,  where  the  agreement  is  not 
by  deed,  to  recover  a  reasonable  satisfaction  for  the  lands,  tenements,  or  hereditaments 
held  or  occupied  by  the  defendant  or  defendants,  in  an  action  on  the  case  for  the  use 
and  occupation  of  what  was  so  held  and  enjoyed."  As  far,  therefore,  as  the  letter 
of  the  act  goes, — the  words  being  in  the  alternative  "held  or  enjoyed," — there  is  no 
necessity  that  the  land  should  be  occupied  as  well  as  held  ;  at  least  where  the  omission 
is  [658]  not  pointed  out  as  ground  of  special  demurrer.  One  may  conceive  cases  of  land 
taken  but  not  entered  upon  :  in  such  a  case  there  is  no  reason  why  the  party  so  taking, 
— inasmuch  as  he  keeps  another  from  the  occupation, — should  not  be  liable  under  this 
statute.  The  declaration  in  the  present  case  alleges  a  demise  to  the  testator  of  the 
messuages  in  question,  and,  without  stating  any  entry  by  the  defendants,  alleges  that 
they,  as  executors,  promised  to  pay  the  rent.  I  can  readily  understand  that,  if  the 
testator  originally  entered  under  a  demise,  and  the  executors  do  not  give  up  the 
premises,  the  assets  of  their  testator  ma}'  be  made  chargeable  during  such  time  as  they 
virtually  retain  them  in  their  possession.  I  therefore  think  this  declaration  is  sufficient 
on  general  demurrer ;  and,  as  the  plea  is  bad,  for  the  reason  already  pointed  out,  that 
the  plaintiff  is  entitled  to  judgment. 

Maule,  J.  I  also  am  of  opinion  that  the  declaration  is  good,  and  the  plea  bad. 
The  declaration  states  that  the  defendants  were  indebted  to  the  plaintiff  for  the  use 
and  occupation  of  certain  premises  by  the  defendants,  held  of  the  plaintiff,  and  that 
they  promised  to  pay.  Now,  the  fourteenth  section  of  the  11  Gr.  i,  c.  19,  provides 
that  "it  shall  be  lawful  for  the  landlord  and  landlords,  where  the  agreement  is  not 
by  deed,  to  recover  a  reasonable  satisfaction  for  the  lands,  tenements,  or  hereditaments 
held  or  occupied  by  the  defendant  or  defendants,  in  an  action  on  the  ease  for  the  use 
and  occupation  of  what  was  so  held  and  enjoyed."  I  therefore  think  this  declaration 
shews  a  good  cause  of  action.  Further,  I  think  it  discloses  a  sufficient  cause  of  action 
against  the  defendants  in  their  representative  capacity.  It,  in  terms,  so  charges  them  ; 
for  it  means, — unless  it  is  impossible  that  the  defendants  could  be  liable  in  their 
representative  character, — that  the  plaintiff  is  seeking  to  charge  them  in  respect  of 
the  assets  of  their  testator.  [659]  It  is  probable  that  they  may  be  so  liable.  If  the 
testator  held  the  premises,  and  it'  the  defendants,  since  his  decease,  have  not  actually 
occupied,  but  have  held  only,  and  rent  has  accrued,  they  would  not  be  personally 
liable,  but  the  assets  in  their  hands  would  be  liable.  Then,  the  declaration  charging 
the  two  defendants  as  executors,  one  of  t  hem  pleads  that  the  other  never  was  executor 
nor  ever  administered  any  of  the  goods  of  the  deceased.  That  plea  is  addressed, 
not  to  the  promise,  but  to  the  allegation  at  the  commencement  of  the  declaration,  that 
the  defendants  and  each  of  them  were  executors.  That  allegation  is  divisible,  the 
matter  of  the  plea  being  matter  of  personal  exemption  only,  -lust  as,  under  a  plea  of 
plene  administraverunl  by  two,  there  may  be  a  verdict  againsl  one  who  has  assets,  and 
the  other  may  be  discharged.  One  cannot  avail  himself  of  a  defence  thai  is  peculiar 
to  his  co-defendant. 

Crksswku,,  J.  1  am  of  the  same  opinion.  The  plaintiff  in  his  declaration 
describes  the  two  defendants  as  executors,  and  alleges  thai  they,  as  executors,  were 
indebted  to  him  for  the  use  and  occupation  of  certain  messuages  oi  the  plaintiff,  by 
them  as  executors  held  of  the  plaint  ill'  under  and  by  virtue  of  a  demise  to  the  testator, 
and  that,  in  consideration  of  the  premises,  they,  as  executors,  promised  to  pay.  The 
difficulty  that  at  first  presented  itself  to  my  mind  was,  that,  if  the  plaintiff  is  suing 

for  use  and  occupation,  it  is  nol  alleged  I  hat   t  lie  defendants  had  0CCU] I  the  pre  mi  so  ; 

and,  if  for  rent,  it  is  not  alleged  thai  rent  was  due.  Bui  the  statute  11  <i.  2,  c  I '.I, 
s.  14,  removes  that  difficulty.  The  case  of  Pimero  v.  Judson  (6  Bingh.  206,  3  M.  &  P. 
497)  is  a  distinct  authority  to  shew  1  li.it  actual  occupation  is  not  necessary  lo  entitle 
the  landlord  to  maintain  the  action. 
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[660]  As  to  the  plea ;  where  several  persons  are  charged  as  executors, — and  there 
is  nothing  here  to  shew  that  these  defendants  did  not  promise  as  executors,  or  that 
such  a  promise  might  not  result  in  law, — they  may  deny  their  representative  character, 
but  then  each  defendant  must  deny  it  for  himself. 

Erle,  J.  For  the  reasons  already  stated,  I  think  the  declaration  sufficient  on 
general  demurrer,  and  the  plea  bad. 

Judgment  for  the  plaintiff  (a). 

[661]     Kingdom  v.  Cox.     Jan.  23,  1846. 

[For  subsequent  proceedings  see  5  C.  B.  522.] 

The  declaration  stated  that,  in  consideration  that  the  plaintiff  would  accept,  receive, 
and  pay  for  certain  goods,  the  defendant  promised  to  supply  them  of  the  various 
sizes  to  be  shewn  in  drawings  to  be  provided  by  the  plaintiff's  architect,  at  a  certain 
price,  and  to  use  his,  the  defendant's,  best  endeavours  to  deliver  certain  quantities 
on  certain  specified  days,  provided  the  drawings  for  the  first  quantity  were  sent  to 
the  defendant  within  three  days,  ami  fur  the  remainder  within  three  weeks;  and 
averred  that,  although  the  plaintiff  had  always  been  ready  and  willing  to  accept 
and  receive  the  goods,  and  although  he  did  within  a  reasonable  time  after  the 
making  of  the  agreement,  duly  and  according  to  the  said  agreement,  provide 
drawings,  &c,  and  although  a  reasonable  time  had  elapsed,  the  defendant  did  not 
within  a  reasonable  time  supply  the  goods. — Plea — that  the  plaintiff  did  not,  within 
the  time  so  agreed  upon,  duly  and  according  to  the  agreement,  provide  or  deliver 
drawings,  &c.  : — Held,  bad,  the  delivery  of  the  drawings  within  the  specified  times 
not  being  a  condition  precedent  to  the  plaintiff's  right  to  complain  of  a  non-delivery 
within  a  reasonable  time. 

Assumpsit.  The  declaration  stated  that,  whereas  on  the  28th  of  November,  1844, 
in  consideration  that  the  plaintiff  would  accept,  receive,  and  pay  for  the  goods  there- 
inafter mentioned,  upon  the  terms,  &c.  in  that  behalf  mentioned,  the  defendant,  by  a 
certain  memorandum  in  writing  promised  to  supply  him  with  cast-iron  girders  of  the 
various  sizes  to  be  shewn  in  drawings  to  be  provided  by  the  plaintiff's  architect, 
and  to  deliver  the  same  perfect,  at  a  price  therein  mentioned,  and  to  use  his,  the 
defendant's,  best  endeavours  to  deliver  fifty  tons  of  the  said  girders  on  or  before  the 
31st  of  February,  1845,  fifty  tons  more  on  or  before  the  28th  of  January,  1845,  and 
fifty  tons  more  on  or  before  the  31st  of  March,  1845,  provided  the  drawings  for  the 
first  fifty  tons  were  sent  to  the  defendant  within  a  certain  time  then  agreed  upon 
between  them,  to  wit,  within  three  clays  after  the  receipt  of  the  said  memorandum, 
and  the  drawings  for  remainder  within  three  weeks  of  the  receipt  of  the  said 
memorandum  ;  payment  to  lie  made,  &c.  &c.  Averment,  that  although  the  plaintiff 
had  always  been  ready  and  [662]  willing  to  receive  the  said  girders,  and  although  he 
did,  within  a  reasonable  time  after  the  making  of  the  said  agreement,  to  wit,  on,  &c., 

(a)  Where  a  plaintiff  declares  against  A.  and  B.  as  executors  of  C.  upon  a  cause 
of  action  arising  in  the  lifetime  of  C.,  A.  cannot  plead  that  B.  is  not  an  executor, 
because  the  plea  admits  the  cause  of  action  and  simply  denies  the  personal  liability 
of  1'..  1  Wms.  Saund.  207  a.,  n.  But,  quaere,  whether  this  rule  is  applicable  to  a 
declaration  upon  a  cause  of  action  arising  after  the  death  of  G.  Here,  the  declaration 
alleges  that  the  defendants  held  as  executors,  under  a  demise  made  to  J.  Scrivener, 
i.e.  that  they  held  as  parties  possessed  of  a  term  which  had  been  granted  to  J.  Scrivener, 
and  which  had  devolved  upon  the  defendants  as  the  true  personal  representatives, — 
the  legal  assigns, — of  J.  Scrivener.  The  plea — its  truth  being  confessed  by  the 
demurrer — discloses  a  state  of  things  which  appears  to  be  inconsistent  with  the 
possibility  of  such  a  devolution  of  the  term  to  the  defendants.  Independently,  there- 
fore, of  the  character  in  which  the  defendants  were  sued,  the  record  appears  to  shew 
that  they  did  not  hold  either  as  executors  of  J.  Scrivener,  or  as  joint-tenants  under  a 
demise  made  to  him,  as  alleged  in  the  declaration. 

In  this  case,  if  \Y.  Scrivener  had  pleaded  that  he  never  was  executor,  and  that 
plea  had  been  found  for  him,  could  the  plaintiff  have  recovered  against  Humphrey 
alone,  upon  the  declaration  as  framed  ' 


2  C.  B.  663.  THE   QUEEN    r.  FOLEY  1107 

duly,  and  according  to  tlie  said  agreement,  provide  and  deliver  to  the  defendant,  who 
then  received  the  same,  fifty  drawings,  &c,  and  although  a  reasonable  time  had  since 

elapsed,  yet  the  defendant  did  not  nor  would  within  such  reasonable  time,  or  at  any 
time,  supply  the  plaintiff  with  the  said  girders,  &c. 

Plea,  that  the  plaintiff  did  not  within  the  time  so  agreed  upon  bet  ween  the  plaintiff 
and  the  defendant,  duly,  ami  according  to  the  said  agreement,  provide  or  deliver  to 
the  defendant  drawings,  &c.  which  he  the  plaintiff  required  from  the  defendant,  in 
manner  and  form,  &c. 

Special  demurrer,  assigning  for  cause,  amongst  others,  that  the  plea  treated  the 
delivery  of  the  drawings  within  a  certain  time,  as  a  condition  precedent  to  the 
defendant's  performance  of  the  contract  ;  whereas,  a  delivery  within  a  reasonable  time 
was  all  that  was  requisite,  according  to  the  real  meaning  of  such  contract. 

Channefl,  Serjt.  (with  whom  was  Bramwell),  in  support  of  the  demurrer.  The 
contract,  in  contemplation  of  law,  is  a  contract  to  deliver  the  goods  within  a  reasonable 
time;  and  the  breach  assigned  is,  the  non-delivery  within  a  reasonable  time.  That  is 
all  that  the  defendant  was  entitled  to  put  in  issue.  Another  part  of  the  contract,  it  is 
true,  gives  the  plaintiff  an  option  to  call  upon  the  defendant  to  deliver  within  specified 
times,  provided  he  furnishes  certain  drawings  within  certain  other  limited  times.  But 
the  delivery  of  the  drawings  within  those  times  was  clearly  not  a  condition  precedent 
to  the  plaintiff's  right  to  call  for  a  performance  of  the  contract  on  the  defendant's 
part  within  a  reasonable  time.  [Cresswell,  J.  The  plea  clearly  is  intended  by  the 
defendant  as  a  traverse  of  something  the  plaintiff  has  [663]  alleged  in  his  declaration.] 
Whatever  his  intention,  he  has  not  successfully  expressed  it. 

Talfourd,  Serjt.,  contra.  Unless  the  declaration  is  to  be  understood  as  alleging 
that  which  the  plea  traverses,  it  is  had  in  substance.  The  delivery  of  the  drawings 
was  necessarily  a  condition  precedent  to  the  plaintiff's  right  to  complain  of  a  breach 
of  the  agreement  on  the  defendant's  part.  The  work  could  not  be  done  without  them. 
What  necessity  is  there  for  importing  a  reasonable  time  for  the  delivery  of  the 
drawings,  when  specific  dates  are  given?  [Cresswell,  J.  The  question  is,  whether 
the  defendant  was  bound  to  make  the  girders  within  a  reasonable  time,  if  the  drawings 
were  not  furnished  by  the  times  stipulated,  provided  they  were  furnished  within  a 
reasonable  time.  J  Taking  the  agreement  according  to  its  legal  effect,  the  plea  does 
traverse  it.  [Tind;il,  0.  •'.  Why  could  not  the  defendant  have  taken  issue  on  the 
delivery  within  a  reasonable  time'?] 

Talfourd,  Serjt.,  prayed  leave  to  amend. 

TlNDAL,  0.  J.  The  defendant  has  left  it  ambiguous  whether  he  meant  to  put  in 
issue  the  delivery  of  the  drawings  within  a  reasonable  time,  or  their  delivery  within 
the  time  provisionally  stipulated  for  by  the  contract.  The  latter  clearly  is  not  a 
condition  precedent  to  the  plaintiff's  light  to  complain  of  a  non-delivery  of  the  girders 
within  a  reasonable  time.  The  defendant  may  amend,  on  the  usual  terms,  within 
a  week,  if  the  tact-  will  permit,  by  traversing  the  breach  as  alleged  in  the  declaration. 

The  rest  of  the  court  concurring — 

Rule  accordingly. 

[664]    The  Queen  v.  The  Rev.  Richard  Foley,  Clerk.    Jan.  23,  1846. 
[S.  C.  L5  L  .1.  C.  P.  108.] 

A  private  act  of  parliament,      after  providing  for  a  sale  of  glebe  land,  anil  the  erection 

of  an  additional  church  with  part  of  the  proceeds,  directed  that  the  curate  of  the 
new  church  should,  during  the  incumbency  of  A.  the  then  rector,  he  appointed  by 

him;  and    that,   after   the  death,  avoidance,  Or   resignation   of   A.,   the   new   church 

should  become  the  principal  church,  with  all  theaccu  tomed  rights,  immunities,  and 
privileges  appertaining  to  a  mot  her  church,  and  the  then  church  should  become  and 
be  deemed  a  chapel  of  ease  thereto,  to  be  served  by  a  minister  capable  of  having 
cure  of  souls ;  and  t hat  "the  pat ronage  of  or  right  of  presental um  to  i he  chapel,  as 

well  as  t  he  pal  ronage  of  ill'  right  of  pre>eutal  ion  to  I  he  new  church,  should  he  \  ested 

in  thi'  pat  run  (if  the  rectory,  his  heirs  and  assigns,  bo,  nevert  heless,  that  the  mini  1 1  ' 

of    the    chapel   should    not     lie    removable    at    plea-Hie  field,    thai     the    chapel    of 

ease  thu    created  by  the  act,  was  thereby  made  presentative,  ami  not  donative, 

And       Seuilile,  lint,  if    it    had   lieen    at     fir8i    donative,   II    WOuld    li.i ased  I"  he  so, 
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upon  a  presentation  being  once  made  by  the  patron  to  the  ordinary,  followed  by 
the  institution  and  induction  of  the  presentee. 

Quare  impedit.  The  first  count  stated  that,  by  a  certain  act  of  parliament  made 
and  passed  in  the  7  G.  4,  a.d.  1826,  intituled  "An  act  for  effecting  a  sale  of  part  of 
the  glebe  lands  belonging  to  the  rectory  of  Kingswinford,  otherwise  Swinford  Regis, 
in  the  county  of  Stafford,  and  the  mines  in  and  under  the  same,  to  the  Rt.  Hon.  .John 
William,  Viscount  Dudley  and  Ward,  and  for  other  purposes," — after  reciting  (amongst 
other  things),  as  the  facts  were,  that  the  Rev.  Nathaniel  Hinde,  clerk,  was  the  rector 
of  the  said  rectory  of  Kingswinford,  in  the  county  of  Stafford,  and  that  the  said 
rectory  was  and  stood  limited  to  such  uses  as  the  said  Viscount  Dudley  and 
Ward  should  by  deed  or  will,  to  be  executed  and  attested  in  such  manner  as  in 
and  by  a  certain  indenture  of  release  of  the  15th  of  June,  L804,  was  mentioned, 
direct,  limit,  and  appoint,  and  that  the  Bishop  of  Lichfield  and  Coventry  was 
the  ordinary  of  the  parish  of  Kingswinford  aforesaid,  and  that  there  were  certain 
glebe  lands  belonging  to  the  said  rectory,  and  certain  mines  under  the  same; 
anil  after  also  reciting,  as  the  fact  was,  that  the  said  Nathaniel  Hinde,  [665]  as 
such  rector  as  aforesaid,  had  then  lately  entered  into  an  agreement,  dated  the 
11th  of  March,  1826,  with  the  said  Viscount  Dudley  and  Ward,  with  the  privity 
and  consent  of  the  said  Bishop  of  Lichfield  and  Coventry,  and  subject  to  the  approba- 
tion of  parliament,  to  the  ett'ect,  amongst  other  things,  that  the  said  Nathaniel  Hinde, 
as  such  rector  as  aforesaid,  agreed  to  sell  to  the  said  Viscount  Dudley  and  Ward 
a  part  of  the  said  glebe  lands  therein  described,  together  with  the  mines  thereunder, 
for  the  sum  of  19,2901  lis.  3d.  ;  that  certain  expenses,  amounting  to  1931.,  should 
lie  paid  out  of  the  said  purchase  money  ;  that  the  remainder  of  the  purchase  money 
should  be  considered  and  taken  as  part  of  the  said  rectory  ;  and  that,  after  defraying 
thereout  the  expenses  of  erecting  a  new  rectory-house  and  out-buildings,  and  setting 
apart  a  sum  not  exceeding  19291.  Is., — being  101.  per  cent,  upon  the  amount  of  the 
purchase  money, — to  be  applied  in  or  towards  the  erection  of  a  new  church,  as  therein- 
after mentioned,  the  final  residue  thereof  should  be  invested  for  the  benefit  of  the  said 
rectory,  in  the  manner  therein  mentioned  ;  and  that  a  sum  not  exceeding  the  said  sum 
of  19291.  Is.  should  lie  applied  by  and  out  of  the  said  residuary  purchase  money,  in 
or  towards  the  erecting  of  a  new  church  within  the  said  parish  of  Kingswinford,  pro- 
vided the  parishioners  thereof  should,  by  rate,  subscription,  or  otherwise,  and  either 
with  or  without  the  aid  of  the  commissioners  for  building  additional  churches  in 
populous  places,  within  five  years  from  the  passing  of  the  said  act  agreed  to  be  applied 
for,  raise  so  much  money  as,  with  the  said  sum  not  exceeding  19291.  Is.,  would  build 
a  good  and  substantial  church,  capable  of  holding  one  thousand  persons  at  the  least; 
and  that,  in  case  such  new-  church  should  be  built,  by  the  means,  and  within  the  time, 
aforesaid,  then,  anil  in  such  case,  the  curate  or  officiating  minister  thereof,  who  should, 
during  [666]  the  life  or  incumbency  of  the  said  Nathaniel  Hinde,  the  then  rector  of 
Kingswinford,  be  appointed  by  him,  the  said  Nathaniel  Hinde,  to  act  during  his  life 
or  incumbency,  should  be  paid  or  allowed  by  the  said  rector  such  yearly  stipend  or 
salary  as,  with  the  rents  which  might  arise  from  the  letting  of  the  pews  of  the  proposed 
new  church,  would  make  up  1501.  per  annum  ;  and  that,  from  and  after  the  death, 
resignation,  or  avoidance  of  or  by  the  said  Nathaniel  Hinde,  the  said  new  church 
should  become  the  principal  or  mother  church,  and  the  then  church  should  become 
a  chapel  of  ease  thereto,  and  the  patronage  of,  or  presentation  to,  the  same  chapel, 
as  well  as  the  patronage  of,  or  presentation  to,  the  said  new  church,  should  be  vested 
in  Viscount  Dudley  and  Ward,  his  heirs  and  assigns,  patron  and  patrons  of  the  said 
rectory  of  Kingswinford  ;  and  that,  from  thenceforth,  the  interest  of  the  purchase 
money,  or  so  much  thereof  as  should  not  be  applied  and  expended,  or  the  rents  and 
profits  of  the  estates  to  be  purchased  therewith,  should  be  received  and  enjoyed  by  the 
curate  or  minister  for  the  time  being  of  the  said  chapel  of  case,  for  ever:  and,  after 
reciting  that  it  would  be  greatly  for  the  advantage  of  the  said  Nathaniel  Hinde.  and 
for  the  benefit  of  the  said  rectory  of  Kingswinford,  and  also  of  the  parishioners  of  the 
said  parish  of  Kingswinford,  if  the  sale  so  agreed  to  be  made  to  Viscount  Dudley  and 
Ward,  and  the  several  other  agreements  thereinbefore  mentioned,  should  be  carried 
into  effect — it  was,  on  the  petition  of  the  said  Nathaniel  Hinde,  Viscount  Dudley  and 
Ward,  and  the  Bishop  of  Lichfield  and  Coventry,  enacted  that  it  should  and  might 
be  lawful  to  and  for  Viscount  Dudley  and  Ward,  at  any  time  within  six  calendar 
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mouths  next  after  the  passing  of  that  act,  i"  pay  or  cause  ti>  be  paid  the  sum  of  19,0751. 
Is.  3d.  sterling,  being  the  residue  of  the  said  purchase  money  or  sum  of  19,2901. 
lis.  3d.,  after  deducting  the  ex-[667]-penses  incurred  in  boring  the  said  lands, 
amounting  to  1931.,  and  the  expense  of  making  a  certain  valuation  in  the  act  mentioned, 
amounting  to  221.  LOs.,  into  the  Bank  of  England,  in  the  name,  and  with  the  privity, 
of  the  accountant-general  of  the  court  of  Chancery,  to  be  placed  to  an  account  there 
"  Ex  parte  the  rector  of  Kingswinford,  in  the  county  of  Stafford,"  pursuant  to  the 
method  prescribed  by  the  act  of  the  1"J  (4.  1,  c.  32,  and  the  general  orders  of   1  lie  said 

court,  and  without  fee  or  reward,  according  to  the  12  G.  i,  C.  "-'4  ;  and  that,  fr and 

immediately  after  the  said  sum  of  19,0751.  Is.  3d.  should  lie  so  paid  into  tic  Hank  of 
England  as  aforesaid,  all  and  singular  the  pieces  or  parcels  of  land  situate,  lying,  and 
being  in  the  parish  of  Kingswinford  aforesaid,  particularly  described  and  set  forth  in 
the  schedule  to  that  act  annexed  (being  part  of  the  glebe  lands  belonging  to  the  said 
rectory  of  Kingswinford,  and  containing  in  the  whole,  including  the  sites  of  the  present 
rectory-house  and  buildings,  38  a.  2  r.  3  p.  a  little  more  or  less),  together  with  all  the 
mines,  veins,  layers,  and  strata  of  coal  and  iron-stone,  brick  clay,  and  other  mines  and 
minerals  in  anil  under  the  same  several  pieces  or  parcels  of  laud,  and  the  rights, 
members,  and  appurtenances  thereto  belonging:  and  the  reversion  and  reversions, 
remainder  and  remainders,  yearly  and  other  rents,  issues,  and  profits  of  all  and  singular 
the  same  pieces  or  parcels  of  land  and  mines,  should  lie  treed  and  discharged  and 
absolutely  acquitted  and  exonerated  of  and  from  all  the  estate,  right,  title,  interest, 
claim,  and  demand  whatsoever  of  the  said  Nathaniel  llinde  and  his  successors,  rector 
and  rectors  for  the  time  being  of  the  said  parish  of  Kingswinford,  into  and  upon  the 
same;  and  that  the  same  land  and  mines,  so  freed  and  discharged,  acquitted,  and 
exonerated,  should  be  vested  in  the  said  Viscount  Dudley  and  Ward,  and  his  heirs, 
to  the  only  use  and  [668]  behoof  of  him  the  said  Viscount  Dudley  and  Ward,  his  heirs 
and  assigns,  for  ever:  And  it  was  further  enacted  that  all  the  costs,  charges,  and 
expenses  preparatory  to,  attending,  or  in  any  wise  relating  or  incident  to,  the  applying 
for  and  obtaining  that  act,  should  be  paid  out  of  the  said  sum  of  19,0751.  Is.  3d.  so 
to  be  paid  into  the  Bank  of  England  as  aforesaid,  and  the  residue  of  the  said  sum 
of  19,0751.  Is.  3d.,  after  payment  of  such  costs,  charges,  and  expenses  as  aforesaid, 
and  after  setting  apart  the  several  sums  of  30001.  sterling,  and  19291.  Is.  sterling,  for 
the  purposes  thereinafter  directed,  should,  when  so  paid  in,  be  laid  out  by  the  said 
accountant-general  in  the  purchase  of  navy  or  victualling  bills,  or  exchequer-bills;  and 
that,  out  of  the  interest  arising  from  the  money  so  to  be  laid  out  in  the  purchase  ol 
navy  or  victualling-bills,  or  exchequer-bills,  as  aforesaid,  the  annual  sum  of  2001.,  to 
commence  and  take  effect  from  the  day  whereon  the  said  sum  of  19,0751.  Is.  3d.  should 
be  so  paid  in,  or  such  less  annual  sum  as,  with  the  rents  and  profits  of  the  estates  to 
be  actually  purchased  from  time  to  I  inie  as  t  hereinafter  directed,  should  amount  to  the 
annual  sum  of  2001.  in  the  whole,  should,  under  the  order  and  direction  of  the  court 
of  Chancery,  on  a.  petition  to  be  preferred  in  a  summary  Way  by  t  he  rector  of  Ixiiigsuin 
ford  aforesaid  for  the  time  being,  be  paid,  by  equal  half  yearly  payments,  to  the  said 
rector  and  bis  successors  :  and  the  residue  of  such  interest,  and  the  money  to  be  received 
for  t  he  navy  or  \  ictualling  bills,  or  exchequer  bills,  so  to  be  purchased  as  they  should 
be  respectively  paid  oil'  by  government,  should  belaid  out  by  the  said  accountant 
general  in  I  he  purchase  of  other  navy  or  victualling-bills  or  exchequer-bills;  pro 
vided  that  it  should  and  might  !«■  lawful  for  the  said  courl  to  make  such  general  order 

01'  orders,  or  special  order  or  orders,  as  to  the  said  COUrl   should  Seem  Q6C68  [669]  38J  J  . 

Ac.  ,\e.;. ill  which  navy,  victualling,  and  exchequer-bills,  whether  purchased  or 
exchanged,  should  be  deposited  in  the  Bank  of  England,  in  the  name  of  the  said 
accountant-general,  and  should  there  remain  until  a  proper  purchase  or  purchases  of 
real  elates  wherein  to  invest  the  money  to  '»■  laid  out  in  the  purcha  e  oi     uoh  bills, 

should  be  found,  and  approved  by  the  said  curt  of  Chancery ,  and  until  the  sa lull 

should,  upon  a  petition  to  be  preferred  to  the  -aid  courl  in  a  summary  way  by  the 
said  rector  or  his  successor-,,  be  ordered  to  be  sold  by  the  said  accountant  general,  for 
the  completing  of  such  purchase  in  purchases  as  thereinafter  authorized  ;  and,  il  the 
money  to  be  produced  by  the  sale  ol  such  navy,  m  tualling,  or  exchequer  bills,  should 

exceed  the  amount  ot  the  i j  thereinbefore  originally  directed  to  be  laid  out  m  the 

purchase  of  such  bills,  then  and  in  thai  cast ly  the  surplus  or  exce  \  ol  the  money 

to    be    produced     by    such    sale,    over   and    above    the    ucy    BO   Originally    directed    to 

be  laid  out  as  aforesaid,  after  discharging  the  expert  e    ol   the  application  thereby 
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authorized  to  be  made  to  the  said  court,  should  be  paid  to  such  person  or  persons 
respectively  as  would  have  been  entitled  to  receive  the  rents  and  profits  of  the  estates 
thereinafter  directed  to  be  purchased,  in  case  the  same  had  been  purchased  pursuant 
to  that  act,  or  to  the  personal  representatives  of  such  person  or  persons  :  And  it  was 
further  enacted  that  it  should  he  lawful  for  the  said  court  of  Chancery,  from  time  to 
time,  upon  a  petition  to  be  preferred  to  the  said  court  in  a  summary  way,  by  or  ou 
the  behalf  of  the  said  rector  or  his  successors,  to  order  and  direct  the  sale  of  all  or  any 
of  the  navy,  victualling,  or  exchequer-hills  which  should,  for  the  time  being,  be  standing 
in  the  name  of  the  accountant-general  on  the  account  aforesaid,  and  to  order  and  direct 
all  or  any  part  of  the  moneys  to  arise  by  any  such  sale  or  sales,  [670]  not  exceeding 
the  amount  of  the  money  thereinbefore  originally  directed  to  he  laid  out  in  the 
purchase  of  such  hills,  to  he  laid  out  ami  applied  in  the  purchase  of  freehold  manors, 
messuages,  farms,  lands,  tenements,  or  hereditaments  of  an  estate  of  inheritance  in  fee- 
simple  in  possession,  or  of  any  copyhold  lands  or  hereditaments  convenient  to  be  held 
therewith,  such  copyhold  lands  or  hereditaments  not  exceeding  in  value  one  sixth  part 
of  the  whole  estates  to  be  so  purchased,  free  from  all  incumbrances,  except  unit  rents, 
fee-farm  rents,  or  other  usual  outgoings  or  payments,  to  he  situate  somewhere  within 
the  diocese  of  Lichfield  and  Coventry  ;  and  that  all  and  singular  the  freehold  and  copy- 
hold manors,  messuages,  farms,  lands,  tenements,  and  hereditaments  which  should  he 
so  purchased  as  aforesaid,  should  he  thereupon  immediately  conveyed,  surrendered, 
and  assured  unto  and  to  the  use  of  the  said  rector  and  his  successors,  for  ever,  and 
should,  from  the  time  of  such  conveyance  and  surrender  or  assurance,  be  annexed  to, 
and  for  ever  thereafter  continue  to  be  part  of,  the  said  rectory,  but  subject  as  therein- 
after mentioned  :  And  it  was  further  enacted  that,  out  of  the  said  sum  of  19,0751. 
Is.  3d.  so  to  be  paid  into  the  Bank  of  England  as  aforesaid,  the  sum  of  11)291.  Is.  should 
be  set  apart  for  the  purposes  thereinafter  directed,  and  should  be  laid  out  by  the 
accountant-general  in  the  purchase  of  navy  or  victualling-bills,  or  exchequer-bills,  and 
that  the  interest  arising  from  the  money  so  to  be  laid  out  in  navy  or  victualling-bills, 
or  exchequer-hills,  as  last  mentioned,  and  the  money  to  be  received  for  the  same  bills  as 
they  should  respectively  In-  paid  offby  government,  should  be  laid  out  by  the  accountant- 
general  in  the  purchase  of  other  navy  or  victualling-bills,  or  exchequer-bills,  provided 
that  it  should  be  lawful  for  the  said  court  to  make  such  general  order  or  orders,  or  special 
order  or  orders,  as  to  the  said  court  should  seem  necessary  ;  that,  [671]  whensoever 
the  exchequer-bills  of  the  date  of  those  in  the  hands  of  the  said  accountant-general 
should  he  in  the  course  of  payment  by  government,  and  new  exchequer-bills  should  be 
issued,  such  new  exchequer-bills  might  be  received  in  exchange  for  those  which  were 
so  in  the  course  of  payment,  as  should  be  effectual  for  the  enabling  such  receipt  in 
exchange,  and  in  that  event  the  interest  of  the  old  bills  should  he  laid  out  as  before 
directed  with  respect  to  the  interest  where  the  bills  were  paid  off;  all  which  navy, 
victualling,  and  exchequer-bills,  whether  purchased  or  exchanged,  should  be  deposited 
in  the  Bank  of  England  in  the  name  of  the  accountant-general,  and  should  there  remain 
until  the  same  should  be  ordered  to  be  sold  as  thereinafter  directed  :  And  it  was 
further  enacted  that,  in  case  the  parishioners  of  the  parish  of  Kingswinford  aforesaid 
should,  by  rate,  subscription,  or  otherwise,  and  either  with  or  without  the  aid  and 
assistance  of  the  commissioners  for  building  additional  churches  in  populous  parishes, 
raise  so  much  money  as,  with  the  money  to  he  produced  by  the  sale  of  the  navy, 
victualling,  or  exchequer-bills  last  thereinbefore  directed  to  be  purchased  (including 
the  bills  to  he  purchased  with  the  interest  of  the  said  sum  of  19291.  Is.)  would  he 
sufficient  to  defray  the  costs,  charges,  and  expenses  of  erecting  and  building  a  sub- 
stantial new  church  in  the  parish  of  Kingswinford,  capable  of  holding  one  thousand 
persons  at  the  least,  then  and  in  such  case,  but  not  otherwise,  it  should  he  lawful  for 
the  court  of  Chancery,  and  the  said  court  was  thereby  directed,  upon  a  petition  to  he 
preferred  to  the  said  court  in  a  summary  way,  by  or  on  behalf  of  the  said  rector  or  his 
successors,  or  by  or  on  behalf  of  the  said  Viscount  Dudley  and  Ward,  or  other  the 
patron  or  patrons  of  the  said  rectory  for  the  time  being,  to  order  and  direct  the  navy, 
victualling,  or  exchequer-hills  last  thereinbefore  directed  to  he  purchased  [672]  with 
the  said  sum  of  19291.  Is.,  to  he  sold,  and  the  money  to  arise  from  the  sale  thereof  to 
be  applied  in  or  towards  the  erection  of  such  new  church  :  and  it  was  further  enacted, 
that,  in  case  a  new  church  should  lie  built  in  the  said  parish  of  Kingswinford,  partly 
by  means  of  the  money  to  Lie  produced  by  the  sale  of  the  last-mentioned  navy, 
victualling,  or  exchequer-bills,  then  and  in  such  case  the  curate  or  officiating   minister 
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thereof,  who  should,  during  the  life  or  incumbency  of  the  said  Nathaniel  Einde,  the 

then  rector  of  Kingswinford  aforesaid,  he  appointed  by  him  the  said  Nathaniel  Einde 
to  act  during  his  life  or  incumbency,  should  be  paid  or  allowed,  out  of  the  interest  of 
the  money  first  thereinbefore  directed  to  be  laid  out  in  the  purchase  of  uavy,  \  ictualling, 
or  exchequer-bills,  or  so  much  thereof  as  should  not,  for  the  time  being,  be  invested 
in  the  purchase  of  real  estates  as  aforesaid,  it  such  interest  should  be  sufficient  for  that 
purpose,  but  if  not,  then  by  the  said  Nathaniel  Einde  out  of  his  own  moneys,  the  sum 
of  1001.  per  annum,  over  and  above  the  rents  which  might  arise  from  the  letting  the 
pews  in  the  said  new  church;  and  then  and  in  such  case  also,  from  and  after  the 
death,  avoidance,  or  resignation  of  the  said  Nathaniel  Einde,  the  said  new  church 
should  become  the  principal  or  mother  church  of  Kingswinford  aforesaid,  with  all  the 
accustomed  rights,  immunities,  and  privileges  appertaining  to  a  mother  church,  and 
the  then  church  should  become  and  be  deemed  a  chapel  of  ease  thereto,  to  be  served  by 
a  minister  capable  of  having  cure  of  souls  ;  and  the  patronage  of,  or  right  of  presental  ion 
to,  the  same  chapel,  as  well  as  the  patronage  of  or  right  of  presentation  to  the  said  new 
church,  should  be  vested  in  the  said  Viscount  Dudley  and  \Vard,  his  heirs  and  assigns, 
patron  and  patrons  of  the  said  rectory  of  Kingswinford,  so,  nevertheless,  that  the 
minister  of  the  said  chapel  should  not  be  removable  at  pleasure  ;  and  the  annual  sum 
[673]  thereinbefore  directed  to  be  paid  to  such  rector  out  of  the  interest  of  the  money 
to  be  invested  in  such  navy,  victualling,  or  exchequer-bills  as  aforesaid,  should  belong 
and  (under  the  order  and  direction  of  the  court  of  Chancery,  on  a  petition  to  be 
preferred  in  a  summary  way,)  be  payable  to  such  minister  of  the  said  chapel  and  his 
successors,  and  any  hereditaments  which  might  have  been  purchased  pursuant  to  the 
direction  thereinbefore  contained,  should  then  forthwith,  by  virtue  of  that  act,  become 
and  be  vested  in  such  minister  and  his  successors  for  ever  ;  and,  in  case  any  part  of 
the  money  thereinbefore  directed  to  be  invested  in  the  purchase  of  real  estates  as 
aforesaid,  should  remain  undisposed  of,  any  future  application  by  petition  to  the  said 
court  to  have  the  same  or  any  part  thereof  invested  in  the  purchase  of  freehold  or 
copyhold  hereditaments  as  aforesaid,  should  be  made  by  the  minister  for  the  time 
being, — and  not  by  the  rector  for  the  time  being, — with  the  consent  and  approbation 
of  the  ordinary  for  the  time  being;  and  the  hereditaments  to  be  purchased  in  conse 
quenee  of  any  such  application,  should,  when  so  purchased,  be  conveyed  or  surrendered 
and  assured  to  and  vested  in  the  said  minister  for  the  time  being  and  bis  successors, 
for  ever;  and  the  said  minister  for  the  time  being,  should  be  a  sole  corporation, 
capable  of  taking,  holding,  and  enjoying  the  hereditaments  to  be  purchased  pursuant 
to  that  act — as  by  the  record  of  the  said  act  of  parliament,  remaining  among  the  rolls 
of  parliament,  at  Westminster,  in  the  county  of  Middlesex,  reference  being  thereto 
had,  would  more  fully  and  at  large  appear.  Tin' count  then  alleged,  that  Viscount 
Dudley  and  Ward  did,  in  pursuance  of  the  act,  pay  the  sum  of  19,0751.  Is.  3d.  into 
the  Bank  of  England  ;  that  the  costs  and  charges  mentioned  in  the  act  were  thereout 
duly  paid;  that  the  residue,  after  setting  apart  .'50001.  and  L9291.  Is.,  was  invested  in 
manner  required  by  the  act;  that  the  L9291.  Is.  [674]  so  set  apart,  was  laid  out  in  the 
purchase  of  exchequer-bills;  that,  on  the  1st  of  January,  I  si's,  the  parishioners  of 
Kingswinford  did,  in  the  manner  required  by  the  act,  raise  20001.,  which,  with  the 

money  produced  by  the  sale  of  the  last  niioiicd  exchequer-bills,  and  10001.  given 

by  the  commissioners  for  building  additional  churches  in  populous  parishes,  was 
sufficient  to  defray  the  eosis  of  erecting  a  substantial  new  church  in  the  said  pari  h  "i 

Kingswinford,  capable  of  holding  thousand  persons;  that  the  i t  of  Chancery 

did,  on  the  1st  of  February,  1828,  on  the  petition  of  the  said  Nathaniel  Einde,  order 
that  the  exchequer-bills  so  purchased  with  the  19291.  Is.  should  be  sold,  and  thai  the 
money  arising  from  the  sale  thereof,  should  be  applied  in  the  erection  of  such  new 
church  as  in  the  act.  mentioned;  that   the  said  exchequer-bills  were  afterward      old 

and  produced   22001.  J   that,  within    five   years    tr tic    pas, iiil;   of   the   act,  siicli   new 

church  was  built  iii  the  said  parish  of  Kingswinford,  partly  In-  means  of  the  sum  of 

money  so  produced  as  aforesaid  by  the  Bale  of  the  last  iiicuti d  exchequer  lulls,  ami 

partly    by  the   sum   of   money  so  raised    by  the   said    parishioners   of    Kingswinford    as 

aforesaid,  together  with  the  sum  so  given  by   the  said  oommisE n     for  building 

additional  churches  iu  populous  parishes,  and  wind w   church  was   duly  con-. 

by  Henry,  Bishop  of  Lichfield  and  Coventry,  then  being  the  ordinary  ol  the  said 
parish;  that,  after  the  building  oi  the  said  new  church,  to  wit,  on  the  1 2th  of 
November,    1831,  to  wit,  at,  &c,  the  said   Nathaniel   Einde  died,   without    having 
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previously  avoided  or  resigned  his  said  living;  whereupon,  and  by  virtue  of  the  pro- 
visions of  the  said  act  of  parliament,  the  said  new  church  then  became  the  principal  or 
mother  church  of  Kingswinsford  aforesaid,  and  the  then  church  became  such  a  chapel 
as  in  the  said  act  mentioned,  and  which  same  chapel  then  acquired  and  had  from 
thenceforth  con-[675]-tinually  been  called  and  known  by,  the  name  of,  and  then  was, 
the  chapel  of  St.  Mary's,  Kingswinford,  and  the  patronage  of  and  right  of  presentation 
to  the  same  chapel,  as  well  as  the  patronage  of  and  right  of  presentation  to  the  said 
new  church,  became  and  was  then  and  there  vested  in  the  said  Viscount  Dudley  and 
Ward,  and  his  heirs,  he  the  said  Viscount  Dudley  ami  Ward  then  being  the  patron  of 
the  said  rectory  of  Kingswinford,  and  the  said  Viscount  Dudley  and  Ward  then  and 
there  became  and  was  seised  as  of  fee  of  and  in  the  same  advowsons,  rights  of  patron- 
age, and  presentation  ;  that,  being  so  seised  thereof,  he  the  said  Viscount  Dudley  and 
Ward,  on  the  1st  of  December,  1831,  presented  one  William  Henry  Cartwright,  then 
being  a  minister  capable  of  having  cure  of  souls,  his  clerk,  to  the  said  chapel,  who, 
upon  the  same  presentment,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
was  admitted,  instituted,  and  inducted  into  the  same  chapel;  that,  on  the  26th  of 
July,  1831,  to  wit,  at,  &e.  aforesaid,  the  said  Viscount  Dudley  ami  Ward,  who  had 
then  become  and  then  was  Karl  of  Dudley,  made  and  published  his  last  will  and  testa- 
ment in  writing,  dated  and  attested,  &c,  and  thereby  gave  and  devised,  amongst 
other  things,  the  said  advowsons  and  rights  of  patronage  and  presentation  of  him  the 
said  Earl  of  Dudley,  bo  the  said  chapel,  and  to  the  said  church,  to  certain  trustees  for 
the  term  of  ninety-nine  years,  to  be  computed  from  his  the  said  Earl  of  Dudley's 
decease,  if  one  William  Humble  Ward,  in  the  said  will  mentioned,  should  so  long  live 
— upon  trust,  when  and  as  each  or  either  of  the  said  livings  should  first  become  vacant 
after  his  decease,  during  the  same  term,  to  present  thereto  respectively  such  several 
persons  as  he  should  nominate  for  that  purpose  by  any  codicil  or  codicils  to  that  his 
will;  and,  if  he  should  make  no  such  appointment,  or,  having  made  one,  the  nominee 
should  die  or  refuse  to  accept  such  living,  then  [676]  to  present  to  each  and  every 
such  last-mentioned  living  such  person  or  persons  as  the  said  W.  H.  Ward  should 
nominate  for  that  purpose  ;  that,  on  the  6th  of  March,  1833,  the  said  Earl  of  Dudley 
died  so  seised  of  the  said  advowsons  and  rights  of  patronage  and  presentation  as  afore- 
said, without  having  in  anywise  altered  or  revoked  his  said  will,  and  without  having 
made  any  such  nomination  as  therein  mentioned  by  any  codicil  to  his  said  will;  that 
the  said  trustees  and  W.  II.  Ward  (who  by  the  death  of  the  said  Earl  of  Dudley  became 
and  was  William  Humble,  Lord  Ward)  survived  him  the  said  Earl  of  Dudley,  and 
thereby,  and  under  and  by  virtue  of  the  will  of  the  said  Earl  of  Dudley,  the  said  trustees 
became  and  were  possessed  of  the  said  advowsons  and  rights  of  patronage  and  presenta- 
tion for  and  during  the  said  term  of  ninety-nine  years  from  the  death  of  the  said  Earl 
of  Dudley,  if  the  said  William  Humble,  Lord  Ward,  should  so  long  live;  that,  on  the 
9th  of  October,  1835,  at,  &c.  aforesaid,  the  said  chapel  of  St.  Mary's,  Kingswinford, 
became  vacant  by  the  free  resignation  of  the  said  W.  II.  Cartwright  to  the  ordinary 
of  the  said  chapel,  to  wit,  the  said  Henry,  Bishop  of  Lichfield  and  Coventry,  and  by 
the  acceptance  by  the  said  bishop  of  the  said  resignation  ;  and  that  notice  of  such 
resignation  was  afterwards,  during  the  life  of  the  said  William  Humble,  Lord  Ward, 
and  before  the  said  term  of  ninety-nine  years  from  the  death  of  the  said  Earl  of 
Dudley  thereinbefore  mentioned  had  expired,  to  wit,  on,  Sec.,  at.  Sec.,  duly  given  by 
the  said  ordinary  of  the  said  chapel  to  the  said  patrons  thereof,  and  to  the  said 
William  Humble,  Lord  Ward;  and  the  said  patrons  and  the  said  William  Humble, 
Lord  Ward,  then  and  there  had  notice  of  the  said  resignation  of  the  said  W.  H. 
Cartwright ;  that  the  said  chapel  of  St.  Mary's,  Kingswinford,  remained  and  was 
vacant  and  unprovided  with  a  minister,  for  a  period  of  eighteen  months  and  upwards 
after  the  resignation  of  [677]  the  said  W.  H.  Cartwright,  and  after  the  said  patrons  of  the 
said  chapel,  and  the  said  William  Humble,  Lord  Ward,  had  notice  of  the  said  resignation 
of  the  said  W.  H.  Cartwright,  and  of  the  said  chapel  being  so  vacant  as  aforesaid,  and 
the  said  chapel  still  remained  vacant  and  unprovided  with  a  minister ;  and  by  reason 
thereof,  no  minister  having  been  presented  or  collated  to  the  said  chapel  during  the 
time  aforesaid,  by  the  patron,  ordinary,  or  metropolitan  of  the  said  chapel,  the  said  right 
of  presentation  had  devolved  upon  the  Queen,  and  it  then  belonged  to  the  Queen  to 
present  a  fit  minister  to  the  said  chapel  of  St.  Mary's,  Kingswinford,  so  vacant  by  the 
lapse  of  time  as  aforesaid,  in  manner  aforesaid  ;  and  that  the  said  John,  Bishop  of  Lich- 
field,and  Richard  Eoley,  did  unjustly  disturb  and  hinder  the  Queen  in  presenting  thereto. 


2  C.  B.  678.  TEIE    QUEEN    l\   FOLEY  1113 

The  second  count  stated  that,  before  and  at  the  time  of  the  presentation  next  there- 
inafter mentioned,  the  Right  Hon.  John  William,  Earl  of  Dudley,  was  seised  of  the 
advowson  and  right  of  presentation  to  the  chapel  of  St.  .Mary's,  Kingswinford,  as  of 
fee,  and,  being  so  seised,  on  the  1st  of  September,  1831,  at,  &c.  aforesaid,  presented 
one  W,  H.  Cartwright,  his  clerk,  to  the  said  chapel,  being  vacant,  who  was  afterwards, 
co  wit,  on  the  2nd  of  September,  1831,  duly  admitted,  instituted,  and  inducted  into 
the  same  chapel  on  the  said  presentation  of  the  said  Earl  of  Dudley  :  that  afterwards, 
to  wit,  on,  &c.,  the  said  Earl  of  Dudley  made  and  published  his  last  will  and  testa- 
ment in  writing,  bearing  date,  ifcc,  and  thereby  gave  and  devised,  amongst  other 
things,  the  said  advowson  and  right  of  presentation  of  him  the  said  Earl  of  Dudley 
to  certain  trustees  for  the  term  of  ninety-nine  years,  to  be  computed  from  -his  the 
said  Karl  of  Dudley's  decease,  if  one  W.  11.  Ward,  in  the  said  will  mentioned,  should 
so  long  live — upon  trust,  when  and  as  the  said  living  should  first  become  vacant  after 
his  [678]  decease,  during  the  said  term,  to  present  thereto  such  person  as  lie  should 
nominate  for  that  purpose  by  any  codicil  or  codicils  to  that  his  will,  and,  if  he  should 
make  no  such  appointment,  or,  having  made  one,  the  nominee  should  die  or  refuse  to 
accept  Buch  living,  then  to  present  to  such  living  such  person  as  the  said  W.  11.  Ward 
should  nominate  for  that  purpose  ;  and  that,  afterwards,  to  wit,  on  the  6th  of  March, 
1833,  at,  iV'c.  aforesaid,  the  said  Earl  of  Dudley  died  so  seised  of  the  said  advowson 
and  right  of  presentation  as  aforesaid,  without  having  in  any  wise  altered  or  revoked 
hi-  said  will,  and  without  having  made  any  such  nomination  as  therein  mentioned  by 
any  codicil  thereto  ;  and  the  said  trustees  and  W.  H.  Ward,  who,  by  the  death  of  the 
said  Karl  of  Dudley,  became  and  was  William  Humble,  Lord  Ward,  survived  him  the 
said  Earl  of  Dudley;  and  thereby,  under  and  by  virtue  of  the  said  will  of  the  said 
Earl  of  Dudley,  the  said  trustees  became  and  were  possessed  of  the  said  advowson  and 
right  of  presentation  for  and  during  the  said  term  of  ninety-nine  years  from  the  death 
of  the  said  Earl  of  Dudley,  if  the  said  W.  H.,  Lord  Ward,  should  so  long  live:  that, 
afterwards,  to  wit  on  the  9th  of  October,  1835,  the  said  chapel  of  St.  Mary's, 
Kingswinford,  became  vacant  by  the  free  resignation  of  the  said  W.  II.  Cartwright 
to  the  ordinary  of  the  said  chapel,  to  wit,  the  said  Bishop  of  Lichfield  and  Coventry, 
and  by  the  acceptance  of  the  said  bishop  of  the  said  resignation;  ami  that  notice  of 
the  said  resignation  was  afterwards,  during  the  life  of  the  said  W.  11.,  Lord  Ward, 
and  before  the  said  term  of  ninety-nine  years  from  the,  death  of  the  said  Marl  of 
Dudley  hail  expired,  to  wit  on,  iVc.  last  aforesaid,  at,  &C.  aforesaid,  duly  given  by  the 
said  bishop  to  the  said  patrons  of  the  said  chapel,  and  to  the  said  W.  II.,  Lord  Ward, 
and  the  said  patrons  and  the  said  W.  II.,  Lord  Ward,  then  and  there  had  notice  of 
the  said  resignation  of  the  said  [679]  W.  11.  Cartwright:  I  hat  the  said  chapel  of 
St.  Mary's,  Kingswinford,  remained  and  was  vacant  and  unprovided  with  a  parson  for 
a  period  of  eighteen  months  and  upwards  after  the  resignation  of  the  said  W.  II. 
Cartwright,  and  after  the  said  patrons  of  the  said  chape]  and  the  said  \\  .  II.,  Lord 
Ward,  had  n<it ice  of  the1  resignation  of  the  said  W.  II.  Cartwright,  and  of  the  said 
chapel    being    SO    vacant    as   aforesaid,  and    the   said    chapel    still    remained    vacant    ami 

unprovided  with  a  parson;  and  by  reason  thereof,  no  parson  having  been  presented 
or  collated  during  the  time  aforesaid,  to  the  said  chapel  by  the  patron,  ordinary,  or 
metropolitan  of  the  said  chapel,  the  said  righl  of  presentation  had  devolved  upon  the 
Queen,  and  it  then  belonged  to  the  Queen  to  present  a  tit  person  to  the  said  chapel 
of  St.  .Mary's,  Kingswinford,  so  vacant  by  the  lapse  of  time  as  aforesaid,  in  manner 
aforesaid:  ami  that  the  said  John,  Bishop  of  Lichfield,  and  Richard  Foley,  did 
unjustly  disturb  and  hinder  the  Queen  in  presenting  thereto. 

Pleas-  to  the  firsl  count,  that  the  said  Earl  01  Dudley,  by  his  said  last  will  and 
testament  in  the  said  Brsl  count  of  the  declaration  mentioned,  so  signed  as  therein 
mentioned,  gave  and  devised  the  said  advowsons,  rights  of  patronage  and  presentation 
comprised  in  the  said  term  of  ninety-nine  years,  aftei  the  determination  of  the  said 
term,  and  after  the  decease  of  the  said  W.  II.  Waul,  to  W.  Ward,  the  eldest  a f 

the  said  W.  II.  Ward,  during  his  natural  life;  ""that,  after  the  said  chapel  ol 
St.    Mary's,    Kingswinford,  has   80   become    vacant    by  the    free    "    ignati t    the  said 

W  .  II.  Cartu right  as  aforesaid,  and  within  six  months  after  the  said  resignation,  and 
the  acceptance  thereof  as  aforesaid,  to  wit,  on,  &c.  aforesaid,  the  said  W.  II..  Lord 

Ward,  departed  this  life,  and  thereupon  the  said  term  of  ninety  n v  reai  -  ended  and 

determined,  and  the  patronage  of  and  right  ol  pr ntation  to  the  said  chapel  be 

ami  was  vested  in  the  said  [680]  W.  Ward,  then  William,  Lord  Ward,  aa  devisei  oi 
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the  said  Earl  of  Dudley  ;  that  thereupon,  afterwards,  the  said  William,  Lord  Ward, 
after  the  death  of  the  said  W.  H.,  Lord  Ward,  and  within  six  months  after  the  resigna- 
tion of  the  said  W.  H.  Cartwright,  ami  the  acceptance  thereof  as  aforesaid,  to  wit, 
on  the  30th  of  January,  1836,  duly  nominated  and  appointed  the  defendant  Richard 
Foley,  being  then  a  clerk  in  orders,  and  in  all  respects  qualified  in  that  behalf,  to  the 
said  chapel  of  St.  Mary's,  Kingswinford,  with  all  and  singular  the  rights,  members, 
and  appurtenances  thereto  belonging ;  that  thereupon,  afterwards,  to  wit,  on  the 
_ih1  of  .March,  1836,  the  Hon.  and  Eight  Rev.  Henry,  Lord  Bishop  of  Lichfield  and 
Coventry,  being  then  the  ordinary  of  the  diocese  in  which  the  said  chapel  was  situate, 
did,  in  pursuance  of  the  aforesaid  nomination  of  the  said  William,  Lord  Ward,  by  his 
certain -licence  in  that  behalf  then  duly  made  and  given,  license  the  defendant  Eichard 
Foley  to  read  prayers,  preach,  officiate,  and  perform  divine  offices  as  curate  or  minister 
within  the  said  chapel  of  St.  Mary's,  Kingswinford,  according  to  law,  and  did  invest 
him  the  said  Eichard  Foley  with  all  and  singular  the  rights,  perquisites,  salaries, 
members,  and  appurtenances  thereto  belonging,  and  did  by  those  presents  authorise 
him  to  preach  the  Word  of  God,  and  license  him  to  be  curate  or  minister  thereof;  and 
that  thereupon,  to  wit,  on,  &c.  last  aforesaid,  the  defendant  Eichard  Foley  became 
and  had  ever  since  continued  to  be,  and  still  was,  minister  of  the  chapel  of  St.  Mary, 
Kingswinford,  aforesaid  ;  verification,  and  prayer  of  judgment. 

To  the  second  count,  the  defendant  pleaded  that,  before  the  said  Earl  of  Dudley 
became  so  seised  of  the  advowson  and  right  of  presentation  to  the  said  chapel  of 
St.  Mary,  Kingswinford,  it  was,  by  the  said  act  made  and  passed  in  1826,  intituled, 
&C,  after  reciting  as  in  the  first  count  mentioned,  enacted  in  [681]  manner  and  form 
as  in  the  said  first  count  in  that  behalf  alleged,  as  by  the  record,  iVc.  :  that  the  said 
John  William,  Viscount  Dudley  and  Ward,  in  the  said  act  mentioned,  did,  in  pursu- 
ance of  the  said  act,  within  six  months  next  after  passing  the  said  act,  to  wit,  on  the 
24th  of  November,  1826,  aforesaid,  pay  the  said  sum  of  19,02-31.  Is.  3d.,  in  the  said 
act  mentioned,  into  the  Bank  of  England,  &c,  according  to  the  provisions  of,  and  in 
the  manner  appointed  by,  the  said  act  of  parliament,  and  that  the  said  costs,  charges, 
and  expenses  in  the  said  act  in  that  behalf  mentioned  were  then  thereout  duly  paid, 
and  the  residue  thereof,  after  setting  apart  the  said  two  sums  of  30001.  and  19291.  Is., 
was  then  duly  invested  in  the  manner  required  by  the  said  act ;  that  the  said  sum  of 
19291.  Is.  so  set  apart  for  the  purposes  in  the  said  act  in  that  behalf  directed  as  afore- 
said, was,  to  wit,  then  and  there,  laid  out  in  exchequer-bills,  according  to  the  provi- 
sions of  the  said  act  of  parliament  :  and  that,  afterwards,  to  wit,  on  the  1st  of  January, 
1828,  to  wit,  at,  &c,  the  parishioners  of  the  parish  of  Kingswinford  aforesaid  did,  in 
the  manner  required  by  the  said  act,  raise  a  sum  of  money,  to  wit,  20001.,  which, 
together  with  the  money  produced  by  the  sale  of  the  bills  last  thereinbefore  mentioned, 
and  a  certain  other  sum,  to  wit,  40001.,  then  and  there  for  that  purpose  given  by  the 
said  commissioners  for  building  additional  churches  in  populous  parishes,  was  sufficient 
to  defray  the  costs,  &c.  of  erecting  and  building  a  substantial  new  church  in  the  said 
parish  of  Kingswinford,  capable  of  holding  one  thousand  persons  ;  and  that,  thereupon, 
afterwards,  to  wit,  on  the  1st  of  February  182s.  the  court  of  Chancery  directed  a  sale 
of  the  exchequer-bills  ;  that,  within  five  years  from  the  passing  of  the  act  of  parliament, 
to  wit,  on  the  1st  of  March,  1830,  such  a  new  church  as  in  the  said  act  mentioned 
was  built  in  the  said  parish  of  Kings-[682]-winford,  partly  by  means  of  the  money 
produced  by  the  sale  of  the  exchequer-bills,  and  partly  by  the  money  so  raised  by  tin: 
parishioners  of  Kingswinford,  together  with  the  said  sum  so  given  by  the  said  com- 
missioners, and  which  new  church  was  then  and  there  duly  consecrated  by  the  bishop 
of  Lichfield  and  Coventry,  then  being  the  ordinary  of  the  said  parish  ;  that,  after  the 
said  new  church  was  so  built  as  aforesaid,  to  wit,  on  the  12th  of  November,  1831,  the 
said  Nathaniel  Hinde  died,  without  having  previously  avoided  or  resigned  his  said 
living;  whereupon,  and  by  virtue  of  the  provisions  of  the  said  act  of  parliament,  the 
said  new  church  then  became  the  principal  or  mother  church  of  Kingswinford  aforesaid, 
and  the  then  church  became  such  chapel  as  in  the  said  act  mentioned,  and  which  same 
chape]  then  acquired,  and  from  thenceforth  and  continually  had  been  called  and  known 
by,  the  name  of  the  chapel  of  St  Mary,  Kingswinford,  and  the  patronage  of  and  right 
of  presentation  to  the  same  chapel,  as  well  as  the  patronage  of  and  right  of  presenta- 
tion to  the  said  new  church,  then  and  there  became  and  was  vested  in  the  -aid 
Viscount  Dudley  and  Ward,  and  his  heirs,  he  the  said  Viscount  Dudley  and  Ward 
then  being  the  patron  of  the  said  rectory  of  Kingswinford,  and  he  the  said  Viscount 
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Dudley  and  Ward  thereupon  became  and  was  seised  as  of  fee  of  and  in  the  said 
advovvson,  right  of  patronage  and  presentation,  as  in  the  second  count  of  the  declara- 
tion above  alleged  ;  that  the  said  Karl  of  Dudley,  by  his  said  last  will  and  testament 
in  the  second  count  of  the  declaration  mentioned,  so  signed,  A'c.  as  therein  mentioned, 
gave  and  devised  the  said  advowson  and  right  of  presentation  to  the  chapel  of  St. 
Mary,  Kingswinford,  aforesaid,  after  the  determination  of  the  said  term  of  ninety- 
nine  years,  and  immediately  after  the  decease  of  the  said  W.  H.  Ward,  to  William 
Ward,  the  eldest  son  of  the  said  W.  H.  Ward,  for  his  natural  life.  [The  plea  [683] 
then  proceeded  as  in  the  first  plea,  from  the  asterisk  to  the  end.] 

To  these  pleas,  the  attorney-general,  on  behalf  of  the  Crown,  demurred  generally. 
The  objection  relied  on  was,  "that  the  chapel  of  St.  .Mary's,  Kingswinford,  appeared 
by  the  declaration  to  be  presentative,  and  that,  therefore,  the  right  of  presentation, 
on  the  vacancy  set  out  in  the  counts  respectively,  would  lapse  to  the  Crown,  notwith- 
standing the  defendant  liichard  Foley  might  have  been  nominated  by  the  patron,  and 
licensed  by  the  ordinary."     The  defendant  joined  in  demurrer. 

Talfourd,  Serjt.,  for  the  Crown.  The  question  is,  whether,  upon  the  proper  con- 
struction of  the  act  of  parliament  set  out  in  the  declaration  (7  G  4,  c.  41  (private  act)), 
the  chapel  of  St.  Mary's,  Kingswinford,  was  donative  or  presentative;  or  whether, 
supposing  it  to  have  been  originally  donative,  it  did  not  cease  to  be  so,  and  become 
presentative,  by  the  presentation,  institution,  and  induction  of  Mr.  Cartwright,  upon 
the  avoidance  of  Mr.  Hinde. 

That  this  is  a  chapel  that  might  be  presentative,  is  clear,  upon  all  the  old  authorities. 
In  Co.  Lift.  344  a.,  it  is  said  :  "  A  church  parochial  may  lie  donative  and  exempt  from 
all  ordinary  jurisdiction,  and  the  incumbent  may  resign  to  the  patron,  and  not  to  the 
ordinary;  neither  can  the  ordinary  visit,  but  the  patron,  by  commissioners  to  be 
appointed  by  him.  And,  by  Littleton's  rale,  the  patron  and  incumbent  may  charge 
the  glebe  ;  and,  albeit  it  he  donative  by  a  layman,  yet  mere  laicus  is  not  capable  of  it, 
but  an  able  clerk  infra  sacros  ordines  is ;  for,  albeit  he  come  in  by  lay  donation,  and 
not  by  admission  or  institution,  vet  his  function  is  spiritual:  and,  if  such  a  clerk 
donative  he  disturbed,  (lie  patron  shall  have  a  quare  impedit  of  this  church  [684] 
donative,  and  the  writ  shall  say,  quod  permittat  ipsum  prxsentare  ad  ecclesiam,  &C., 
and  deelare  I  lie  special  matter  in  his  declaration  (vide  post,  697,  n.).  And  SO  it  is  of  a 
prebend,  chantry,  chapel,  donative,  and  the  like;  and  no  lapse  shall  incur  to  the 
ordinary,  except  it  In-  so  specially  provided  in  the  foundation,  lint,  if  the  patron  of 
such  a  church,  chantry,  chapel,  &c,  donative,  doth  once  present  to  the  ordinary,  and 
his  clerk  is  admitted  and  instituted,  it  is  now  become  presentable,  and  never  shall  he 
donative  after,  and  then,  lapse  shall  incur  to  the  ordinary,  as  it  shall  of  other  benefices 
presentable."  So,  in  2  Inst.  364,  it  is  said,  "if  a  patron  of  a  chapel  present  unto  it  by 
the  name  of  a  church,  and  the  clerk  hi'  instituted  anil  inducted  thereunto,  &C,  it  hath 
lost  the  name  of  a  chapel."  The  distinction  between  donatives  and  presentatives  is 
very  clearly  laid  down  in  Gibson's  Codex,  tit.  34,  c.  10,  s.  2  (vol.  ii.  p.  819):  "Dona 
tives,"  it  is  there  said,  "are  so  called,  because  they  are  given,  and  fully  possessed,  by 

the   single   donation    of    the    patron,    in    writing,    without    presentation,    institution,    "r 

induction.      And   the   right   in  the  donor  (together  with  the  exempti f  the  church 

from  ecclesiastical  jut  isdiction)  spring  from  the  con -rut  of  the  bishop  to  some  particular 
lord<  and  -real  men,  who  were  desirous  to  erect  places  of  worship  for  the  convenience 
of  their  families,  and  did  obtain  those  privileges  for  them  and  their  heirs;  in  regard 

(as  I  suppose)  I  hat   the  places  at  tirst   were  considered  only  as  private  domestic  el li pel-. 

And,  as  the  families,  and  by  consequence  the  neighl rhood,  increased  or  decayed, 

the    places,    in    process   of  time,  became  churches,  and  chapels  with   cure,  or   Bine   cure. 

for,  thai  a  benefice  with  cure  of  souls,  may  be  donative,  appears  from  the  rectory  of 

St.  Murici  i,  iii  ( 'on  i  wall,  and  t  In'  church  in  the  Tower  of  London,  which  ire  I  nit  1 1  cures, 
and  both  [685]  donatives.  Hut.  if  these,  and  the  like  places,  had  been  originally 
intended  for  distinct  cure.,  of  souls,  and  not  as  places  of  private  worship  only,  ii  is 
not  to  be  conceived  that  the  bishops  should  grant   them  such  privileges  and  exemp 

tions  :  since  the  utmost  favour  that  was  granted  to  the  founders  or  endow  crs  of 
churches  (though  intended  only  for  their  own  tenants)  via-  only  the  right  oi  patronage. 
From   whence  it   may  lie  interred  that  those  grant    oi  independe ,  made  to  the 

Churches    and    chapels    called    donatives,   were    in    eon    h  ler.il  i I    lien     being     it     lil'st 

of  a  merely  private  ami  ih Btic  nature.'      In    Blackstone's  Common  ol.  ii. 

pp.  23,  24)  it  is  said  :    "All   advOWSOD    donalivc  is,  when    the    Kim;,  Of   ■my  subject   by 
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his  licence,  doth  found  a  church  or  chapel,  and  ordains  that  it  shall  be  merely  in  the 
gift  or  disposal  of  the  patron  ;  subject  to  his  visitation  only,  and  not  to  that  of  the 
ordinary  ;  and  vested  absolutely  in  the  clerk  by  the  patron's  deed  of  donation,  without 
presentation,  institution,  or  induction.  This  is  said  to  have  been  antiently  the  only 
way  of  conferring  ecclesiastical  benefices  in  England  ;  the  method  of  institution  by 
the  bishop  not  being  established  more  early  than  the  time  of  archbishop  Becket,  in 
the  reign  of  Henry  II.  And,  therefore,  though  Pope  Alexander  III.,  in  a  letter  to 
Becket,  severely  inveighs  against  the  prava  consuetudo,  as  he  calls  it,  of  investiture 
conferred  by  the  patron  only,  this,  however,  shews  what  was  the  then  common  usage. 
Others  contend  that  the  claim  of  the  bishops  to  institution  is  as  old  as  the  first 
planting  of  Christianity  in  this  island  ;  and,  in  proof  of  it,  they  allege  a  letter  from 
the  English  nobility  to  the  Pope,  in  the  reign  of  Henry  III.,  recorded  by  Matthew 
Paris,  which  speaks  of  presentation  to  the  bishop  as  a  thing  immemorial.  The  truth 
seems  to  be,  that,  where  the  benefice  was  to  lie  [686]  conferred  on  a  mere  layman, 
he  was  first  presented  to  the  bishop,  in  order  to  receive  ordination,  who  was  at  liberty 
to  examine  and  refuse  him  :  but,  where  the  clerk  was  already  in  orders,  the  living 
was  usually  vested  in  him  by  the  sole  donation  of  the  patron,  till  about  the  middle 
of  the  twelfth  century,  when  the  Pope  and  his  bishops  endeavoured  to  introduce  a 
kind  of  feodal  dominion  over  ecclesiastical  benefices,  and,  in  consequence  of  that,  began 
to  claim  and  exercise  the  right  of  institution  universally,  as  a  species  of  spiritual 
investiture.  However  this  may  be,  if,  as  the  law  now  stands,  the  true  patron  once 
waives  this  privilege  of  donation,  and  presents  to  the  bishop,  and  his  clerk  is  admitted 
and  instituted,  the  advowson  is  now  become  for  ever  presentative,  and  shall  never  be 
donative  anymore.  For,  these  exceptions  to  general  rules  and  common  right,  are 
ever  looked  upon  by  the  law  in  an  unfavourable  view,  and  construed  as  strictly  as 
possible.  If,  therefore,  the  patron  in  whom  such  peculiar  right  resides,  does  once 
give  up  that  right,  the  law,  which  loves  uniformity,  will  interpret  it  to  be  done  with 
an  intention  of  giving  it  up  for  ever ;  and  will  thereupon  reduce  it  to  the  standard 
of  other  ecclesiastical  livings."  By  the  act  of  parliament  in  question,  the  old  parochial 
church  of  Kingswinford  is  made  a  mere  chapel  of  ease,  the  new  church  being  created 
the  mother  church.  There  is  nothing  on  the  face  of  the  act,  nor  can  any  reason  be 
assigned,  why  the  new  chapel  should  not  be  presentative,  as  the  old  church  was,  and 
as  the  newly  built  church  is  to  be  for  the  future.  The  fair  inference  from  the  whole 
of  the  act  is,  that  there  should  be  uniformity  in  this  respect.  [Maule,  J.  The  act, 
in  the  case  of  the  old  church,  provides,  "that  the  minister  shall  not  lie  removable  at 
pleasure."  That  probably  was  introduced  from  mere  excess  of  caution.]  There  are 
many  authorities  to  shew  that,  where  the  patron  presents,  and  his  clerk  is  instituted 
and  in-[687]-ducted,  though  the  benefice  was  donative  before,  it,  by  the  single  act  of 
presentment,  loses  its  donative  character,  and  becomes  for  ever  after  presentative. 
In  Farchild  v.  Gayre  (Cro.  Jac.  63,  Yelv.  60,  1  Brownl.  &  G.  202),  the  whole  court 
held  that  "admission  and  institution  is  not  requisite  in  case  of  a  donative;  but,  if  to 
such  a  donative  the  patron  presents  to  the  ordinary,  and  sutlers  an  admission  and 
institution  thereupon,  he  thereby  hath  made  it  always  presentable."  [Tindal,  C.  J. 
The  authority  cited  for  that  is  Co.  Litt.  344  a.  There  is  also  a  reference  to  F.  N.  B. 
35  E.]  In  Gibson  (tit.  9,  c.  11,  s.  4)  it  is  said  :  "  If  the  patron  of  a  chapel  do  present 
to  that  chapel,  it  shall  become  a  church,  and  be  presentative.  This  was  affirmed  by 
Doderidge,  and  assented  to  by  Coke,  in  the  court  of  King's  Bench,  12  Jac.  1,  agree- 
ably to  what  is  said  elsewhere  of  donatives,  that,  if  the  patron  present,  and  his  clerk 
is  admitted  and  instituted,  it  is  become  presentable,  and  never  shall  be  donative  after. 
But,  on  the  other  hand,  if  one  is  patron  of  two  churches,  and  presents  to  one  only 
as  the  mother  church,  cum  capella  de  (naming  the  other) ;  that  other,  having  been 
originally  a  district  parish  church,  shall  so  remain,  notwithstanding  such  presentment, 
and  that  never  so  often  repeated."  Again  (tit.  34,  c.  10,  s.  5,  p.  820) ;  "  If  the  patron 
of  a  donative  doth  present  to  the  ordinary,  and  suffer  admission  and  institution  there- 
upon, it  is  no  longer  donative,  but  for  ever  presentative,  and  liable  to  lapse,  and 
subject  to  the  jurisdiction  of  the  ordinary.  In  this  doctrine  the  books  (d)  are  agreed, 
without  exception  even  to  the  Crown  ;  but  with  one  other  exception  (in  which  they 
likewise  agree),  that  such  presentation  must  be  made  by  the  true  patron  ;  for,  if  it 

{<!)  Citing  1   Inst.  344  a.,  Cro.  Jac.  63  (Farchild  v.  Gayre),  Style,  272    (Cremer  v. 
Burnet,  2  Style's  Kep.  266).     And  see  8  Ass.  fo.  18,  pi.  29. 
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bo  by  a  stranger,  it  is  so  far  from  making  the  church  [688]  presentative,  thai  it  is  in 
itself  merely  void.  And  there  seems  to  be  the  same  reason  for  a  perpetual  curacy's 
becoming  for  ever  presentative,  if  the  true  patron,  instead  of  nominating,  shall  present, 

and  suffer  admission  and  institution  as  aforesaid,  because,  if  presentation  in  the  case 
of  a  donative  doth  not  only  create  a  perpetual  obligation  to  present,  but  also  hath 
force  enough  to  extinguish  the  original  exemption  from  the  ordinary,  much  more  may 
it  create  such  obligation  in  places  that  are,  and  always  were,  subject  to  the  jurisdic- 
tion of  the  ordinary.  Gibson  then  refers  to  a  case  of  Ladil  v.  Widdows  (2  Salk.  541, 
S.  C.  Lord  Holt,  259),  which  will  probably  be  cited  for  the  defendant  ;  but  he  does  not 
adopt  it  as  an  authority.  [Tindal,  C.  J.  That,  in  all  probability,  was  the  ease  of  a 
donative  created  by  the  Crown  (4).]  In  Watson's  Clergyman's  Law  (c.  15,  p.  170),  it 
is  laid  down  that,  "though  generally  these  donatives  be  in  themselves  to  be  had  only 
by  the  patron's  collation,  yet,  if  the  true  patron  of  such  a  donative  doth  once  present 
to  the  ordinary  of  the  respective  diocese,  and  doth  suffer  admission  anil  institution 
thereupon,  he  thereby  hath  made  it  always  presentable  "  (citing  Farchild  v.  Gayre,  ubi 
supra,  and  Co.  Litt.  344  a.) ;  "and  hath  made  it  also  for  ever  to  become  a  benefice  with 
cure  of  souls  "  (Clerk  v.  Heath,  .Mich.,  21  Car.  2,  B.  K.,  2  Keb.  556).  "  And  this  holds  not 
only  in  the  case  of  common  patrons  of  donatives,  but  in  the  case  of  the  King  also  "  (;/). 
[689]  [Tindal,  C.  J.  That  is  at  variance  with  Luthl  v.  Widdows:  and  certainly  there 
is  nothing  repugnant  to  good  sense  in  holding  that  the  character  of  the  right  may  be 
thus  changed.  Maule,  J.  Ladd  v.  Widdows,  when  closely  looked  at,  will  be  found 
to  lie  no  authority  at  all.  If  there  had  been  evidence  given  of  presentation,  institution, 
and  induction,  it  would  have  been  distinctly  so  alleged.  Simple  presentation  will  not 
do,  without  institution  and  induction  :  that  is  in  accordance  with  all  the  authorities  (a).\ 
Wat  si  hi  says  (page  173):  "It  has  been  generally  held  for  law,  that,  if  the  patron  of 
a  donative  doth  once  present  to  the  ordinary,  and  suffer  an  admission  and  institution 
thereupon,  the  church,  Arc,  is  no  longer  donative,  but  shall  be,  for  ever  after,  presontal  ive, 
and  liable  to  lapse,  and  in  all  things  subject  to  the  jurisdiction  of  the  ordinary  ;  in 
which  doctrine  the  antient  books  seem  to  agree,  without  exception  even  to  the  Crown. 
Vet  there  are  later  authorities  which  say,  though  a  presentation  may  destroy  an  impro- 
priation, it  cannot  destroy  a  donative,  because  the  creation  thereof  was  by  letters-patent, 
by  which  the  land  was  settled  to  such  a  person  and  his  successors,  and  he  to  come  in 
by  donation,  which  was  the  antient  way  of  conferring  benefices,  and  the  institution  to 
churches  was  not  ordained  by  any  temporal  law,  there  being  only  a  papal  provision; 
and  was  not  received  in  some  places  here  in  England,  and  where  it  was  not  received, 
they  still  went  on  in  the  oh  1  way  and  met  hod  of  conferring  benefices,  which  afterwards 
were  called  donatives."  [Tindal,  C.  J.,  referred  to  :!  Salk.  140  (title  Donative).] 
These  authorities  clearly  shew  that  the  [690]  donative  character  of  the  living  in 
question, — if,  upon  the  true  construction  of  the  act,  it  ever  was  donative,  was 
destroyed  by  I  he  presentation  of  Mr.  Cart  wriglit,  and  his  admission  and  institution, 
in  December,  L83]  ;  and  therefore  the  pleas,  which  allege  not  a  presentation,  but 
a  mere  nomination  and  appointment  of  the  defendant  Foley,  afford  no  answer  to  the 
declaration. 

Channell,  Serjt.  (with  whom  was  IJylos,  Serjt.),  for  the  defendant.  It  may  bo 
that  a  donative,  properly  so  called,  becomes  presentative  if  the  patron  once  presents, 
and  his  clerk   is   thereupon  instituted  and  inducted  :   but  the   case  of    La, I, I  v.   Il'ii/iloirs 

(A)  In  the  two  reports  of  this  case     which  are  verbatim  the  same,  except  thai  in 

Hull    the  name   of   Serjt.  Selby  is   omitted — Holt,  C.  J.,  and    Powell,  J,,  are   stated    to 

have  held  that   a  pi'CM'iitati 'oiild    not    destroy  a  donative    "because  its  creation  was 

by  letters  patent,  whereby  land  is  settled  to  the  parson  and  his  BUCCl  iOl  .  and  lie  to 
come  in  by  donation."  In  that  ease,  as  suggested,  the  benefice  was  perhaps  a  donative 
created  by  letters-patent.  But  the  opinion  may  have  been  extra-judicial;  the  case 
stating  that  there  was  evidence  of  several  pretended  presentations,  the  new  trial  was 
probably  moved  for  in  respect  of  the  insutliciency  of  that  evidence 

(</)  By  Latch,  in  his  argument  in  Cromer  and  Bwrnet's  case,  Style,  272. 

(a)  In  Lwlil  v.  Widdows  presentation  is  mentioned, and  nothing  is  said  of  institution 
or  induction.  But  the  distinction  taken  in  thai  case  is,  between  an  impropriation, 
destroyed    by   presentation,  i.e..    ut    \idetur,    by    presentation   attended    with    its   usual 

consequents,  i list  it  i it  ion  and  induction,  OD  tin hand,  and  a  donative,  m  U  sodestri 

on  the  other. 
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is  an  authority  to  shew  that,  though  a  presentation  may  destroy  an  impropriation, 
yet  it  cannot  destroy  a  donative,  the  creation  of  which  is  by  letters-patent.  The  same 
rule  will  apply  to  a  donative  created  by  act  of  parliament.  Watson,  after  referring 
to  all  the  authorities,  takes  a  distinction  between  donatives,  properly  so  called,  and 
others  (title  Donation  and  Donative,  c.  15,  p.  1 72).  "Some  of  the  instances  before 
mentioned,"  he  says,  "may  rather  be  called  quasi  donations  than  properly  donations  : 
such  are,  1.  The  collation  of  a  bishop  without  any  presentation  ;  '2.  The  grant  of  the 
King  to  prebends,  &c,  without  institution  ;  and,  3.  The  nomination  to  perpetual 
curacies,  which  is  without  either  presentation,  institution,  or  induction  :  for,  these 
differ  from  donatives,  properly  so  called,  which  are  given  and  fully  possessed  by  the 
sole  donation  of  the  patron  in  writing,  inasmuch  as  collations  and  royal  grants  are  to 
be  followed  by  inductions  and  instalment ;  and  persons  nominated  to  curacies  are 
to  lie  authorised  by  a  licence  from  the  bishop  before  they  can  legally  officiate  :  whereas 
possession  by  donation  is  not  subject  to  any  of  these  consequents,  but  receives  its  full 
essence  and  [691]  effect  from  the  single  act  and  sole  authority  of  the  donor,  as  aforesaid  ; 
and,  if  what  is  said  in  the  case  of  Clerk  v.  Heath  be  true,  that  the  King  hath  several 
donatives  in  Wales,  which  yet  receive  institution  from  the  bishop,  it  seems  to  be  as 
true,  that,  by  such  institution,  they  have  lost  the  proper  nature  of  donatives  (a) ;  for, 
the  grant  of  a  donative,  being  once  made,  creates  a  right  as  full  and  lasting  as  presenta- 
tion, admission,  institution,  and  induction  can,  viz.  a  right  not  to  be  devested  or  taken 
away  but  by  the  resignation  or  deprivation  of  the  donee,  whereof  the  first  must  be 
made  to,  and  the  second  by,  the  donor,  for,  both  the  church  and  the  clerk  are  exempt 
from  ordinary  jurisdiction.  And  to  this  purpose  is  what  we  find  in  Sir  John  Davis's 
Reports,  viz.  that  a  donative  cannot  lie  granted  for  years,  or  at  will  only,  because 
this  great  inconvenience  would  follow,  that  the  freehold  (of  the  church,  &c)  might 
be  in  perpetual  abeyance,  which  is  an  inconvenience  that  the  law  will  not  suffer. 
The  ease  of  those  curacies  called  perpetual,  in  opposition  to  temporary  curates,  who 
serve  under  other  incumbents,  was  originally  otherwise,  being  such  churches  the  entire 
revenue  whereof  was  united  and  annexed  ad  mensas  monachorum,  and  not  (as  other 
appropriations  were)  under  the  tie  of  having  perpetual  vicars  appointed  in  them,  but 
left  to  be  served  by  temporary  curates  belonging  to  their  own  houses,  and  sent  out 
as  occasion  required.  The  like  liberty  of  not  appointing  a  perpetual  vicar  was  some- 
times granted,  by  dispensation,  in  benefices  not  annexed  to  their  tables,  in  considera- 
tion of  the  poverty  of  their  [692]  house,  or  the  nearness  of  the  church.  But,  when  such 
appropriations,  together  with  the  charge  of  providing  for  the  cure,  were  transferred 
from  spiritual  societies  to  single  lay  persons,  who  were  not  capable  of  serving  them  by 
themselves,  and  who.  by  consequence,  were  obliged  to  nominate  some  particular  person 
to  the  ordinary,  for  his  licence  to  serve  the  cure,  the  curates  by  this  means  became 
so  far  perpetual  as  not  to  be  wholly  at  the  pleasure  of  the  appropriator,  nor  removable 
but  by  a  due  and  legal  revocation  of  the  licence  of  the  ordinary."  All  the  authorities 
cited  on  the  part  of  the  Crown  apply  to  donatives,  strictly  and  properly  so  called; 
and  all  rely  on  the  passages  cited  from  Co.  Litt.  344  a.  The  old  church  having,  by  the 
plain  words  of  the  act,  been  converted  into  a  mere  chapel  of  ease  without  cure  of  souls, 
the  question  is,  whether  the  mere  use  of  the  word  "presentation"  in  the  preamble 
and  in  the  enacting  part  of  the  act  of  parliament,  takes  this  case  out  of  the  ordinary 
rule,  that  a  mere  nomination  is  all  that  is  necessary.  The  word  is  evidently  not  used 
in  its  strict  legal  sense,  but  merely  to  point  out  the  person  by  whom  the  patronage  is 
to  be  exercised.  The  church-building  acts,  58  G.  3,  c.  45,  ss.  18,  19,  and  59  G.  3, 
c.  134,  s.  13,  shew  that  the  legislature  knew  how  to  express  themselves,  where  they 
intended  to  make  benefices  preventative.  The  authorities  cited  on  the  other  side  do 
not  bear  out  the  proposition  that  one  presentation,  in  the  ease  of  a  donative,  renders 
the  benefice  for  ever  after  preventative  :  when  looked  at,  they  will  be  found  all  to 
apply  to  churches  or  chapels  having  cure  of  souls.  A  mere  chapel  of  ease  is  scarcely 
recognised  by  the  law-.     The  cases  of  The  King  v.   The  Bishop  of  Chester  (1  T.  E.  396), 

(a)  The  distinction  possibly  may  be  this  :  the  King  by  presenting  to  the  ordinary, 
does  an  act  by  which  he  releases  his  right  of  collating  (or  giving)  without  presentation; 
but  where  he  collates  (or gives)  without  presenting,  his  rights  are  not  affected  by  mere 
laches,  which  cannot  be  imputed  to  the  Crown  in  suffering  the  collatee  (or  donee)  to 
receive  institution  and  induction. 
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Bliss  v.   Woods  (3  Hagg.  486),  and   William  v.   Broum(]   Curl.  54),  may  afford  some 

assistance  in  the  determination  of  this  question. 

[693]  Talfourd,  Serjt.,  was  heard  in  reply. 

Tindal,  C.  J.  The  real  question  in  this  ease  appears  to  me  to  be,  whether,  upon 
the  true  construction  of  the  act  of  parliament,  this  chapel,  which  before  was  the  old 
parochial  church  of  Kingswinford,  is  a  donative,  to  which  the  patron  may  appoint, 
without  presenting  his  clerk  to  the  ordinary,  or  whether  it  is  presentative  only,  as  is 
contended  on  the  part  of  the  Crown.  Looking  at  the  general  scope  and  object  of  the 
act,  it  appears  to  me  that  it  is  presentative  only.  The  object  of  the  act  appears  to 
have  been  this:  part  of  the  glebe  land  having  mines  under  it,  which  might  be  worked 
with  advantage  if  in  lay  hands,  it  provided  for  the  sale  thereof  if  a  purchaser  could  be 
found;  and,  accordingly,  the  patron  enters  into  a  contract  with  the  incumbent,  that. 
a  certain  portion  of  the  land  shall  lie  sold  to  the  former  for  the  sum  of  19,2901.  1  Is.  3d., 
and  that,  after  payment  of  certain  expenses,  the  remainder  of  the  purchase  money 
shall  be  considered  and  taken  as  part  of  the  rectory,  that,  after  defraying  thereout  the 
expenses  of  erecting  a  new  rectory  house  and  outbuildings,  and  setting  apart  a  sum 
not  exceeding  19291.  Is.,  to  be  applied  towards  the  erection  of  a  new  church,  the  final 
residue  shall  be  invested  for  the  benefit  of  the  rectory.  The  act  then  provides,  that, 
in  case  such  new  church  shall  be  built  by  the  means  and  within  the  time  specified,  the 
curate  or  officiating  minister  thereof,  who  shall,  during  the  life  or  incumbency  of  Mr. 
Hinde,  the  then  rector,  be  appointed  by  him  to  act  during  his  life  or  incumbency, 
shall  be  paid  or  allowed  the  sum  of  1001.  per  annum,  over  and  above  the  pew-rents  of 
the  new  church.  The  act  then  goes  on  to  provide  for  the  enjoyment  of  the  future 
patronage,  in  these  words  :  "  And  from  and  after  the  death,  avoidance,  or  re-[694]- 
signation  of  the  said  N.  Hinde,  the  said  new  church  shall  become  the  principal  or 
mother  church  of  Kingswinford  aforesaid,  with  all  the  accustomed  rights,  immunities, 
and  privileges  appertaining  to  a  mother  church,  and  the  then  church  shall  become  and 
be  deemed  a  chapel  of  ease  thereto,  to  be  served  by  a  minister  capable  of  having  cure 
of  souls;  and  the  patronage  of  or  right  of  presentation  to  the  same  chapel,  as  well  as 
the  patronage  of  or  right  of  presentation  to  the  said  new  church,  shall  be  vested  in 
Lord  Dudley  and  Ward,  his  heirs  and  assigns,  patron  and  patrons  of  the  said  rectory 
of  Kingswinford,  so,  nevertheless,  that  the  minister  of  the  said  chapel  shall  no1  be 
removable  at  pleasure."  These  are  the  important  words,  to  which  we  are  now  called 
upon  to  give  a  construction,  ^'hat  is  the  meaning  of  the  words,  "the  patronage  of 
or  right  of  presentation  [to  the  same  chapel,  as  well  as  the  patronage  of  or  right  of 
presentation  to  the  said  new  church,  shall  be  vested  in  Lord  Dudley  and  Ward,  his 
heirs  and  assigns?"  The  same  words  are  applied  equally  to  the  old  church  and  to  the 
new  chapel  of  ease:  and  it  seems  to  me  to  be  very  difficult  to  put  a  different  con- 
st ruction  upon  them  in  the  one  case  from  that  which  is  put  upon  them  in  the  other. 
And  this  remark  is  the  more  striking  when  the  earlier  part  of  the  clause,  where  it  is 
provided  that  the  curate  or  officiating  minister  of  the  newly  built  church  shall  during 
the  life  or  incumbency  of  Mr.  Hinde,  the  then  rector,  be  appointed  by  him  to  act 
during  his  life  or  incumbency.  If  the  legislature  had  intended  the  creation  of  a 
donative,  it  would  be  somewhat  singular  that  they  should,  when  dealing  with  the 
future  patronage,  drop  that  word,  and  adopt  a  form  of  expression  applicable  to  a 
totally  different  state  of  things,  viz.  "right  of  presentation' (a).  This  view  is  still 
further  [695]  confirmed  by  a  consideration  of  the  nature  and  the  mode  of  creation  of 
donatives.  In  Co.  Litt.  .'ill  a.,  it  is  said:  "If  the  King  doth  found  a  church, 
hospital,  or  free  chapel  donative,  he  may  exempt  the  same  from  ordinary  jurisdiction," 
&c.  Again,  "  As  the  King  may  create  donatives,  exempt  from  the  visitation  of  the 
ordinary,  so  he  may,  by  his  charter,  license  any  subject  to  found  such  a  church  or 
chapel,  and  to  ordain  that  it  shall  be  donative,  and  not  presentable,  and  to  be  visited 

by  the  founder,  and   not    by   th dinary  :    and   thus    began  donations   in    England, 

whereof  common  persons  were  pat  ions."  If,  therefore,  this  were  intended  to  be  a 
donative,  one  would  expect  to  find  some  words  of  special  exempt  ion.  In  i  he  ordinary 
case  of  a  donative,  the  original  deed  would  be  presumed  to  be  lost  ;  but  then  there 

would  be  the  circumstance  oi  the  donee  never  having  1 n  presented  to  the  bishop. 

But  here,  we  have  the  very  act  creating  the  living,  and,  if  it  were  exempted  from 
ordinary  jurisdiction,  some  words  of  exemption  would  undoubtedly  be  found.     I  was 

(a)  \  ide  po  t,  697,  a. 
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at  tii  .-.t  inclined  to  attach  some  importance,  in  favour  of  the  defendant's  argument,  to 
the  words  that  declare  "  that  the  minister  of  the  said  chapel  shall  not  be  removable  at 
pleasure."  But  I  think  those  words  were  merely  introduced  ex  majori  cautela,  lest 
the  previous  words  should  be  construed  to  render  the  officiating  minister  appointed 
by  Mr.  Hinde  during  his  incumbency,  removable  at  his  pleasure.  Upon  the  whole, 
the  true  construction  of  the  act  appears  to  me  to  be,  that  the  chapel  of  ease  is  pre- 
sentative  by  the  patron  of  the  living  of  the  parish  ;  and  this  construction  is  in  some 
degree  fortified  by  the  circumstance,  that  the  only  instance  that  has  occurred  since 
the  avoidance  of  Mr.  Hinde,  is  of  a  presentation.  I  therefore  think  there  should  be 
judgment  for  the  Crown. 

[696]  Maui.e,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  to  discuss 
whether  a  single  instance  of  presentation  by  the  patron,  would  have  the  effect  of 
making  a  benefice  presentative  which  before  was  donative.  My  own  opinion  is  that 
it  would  have  that  effect.  It  is  not  necessary,  however, — nor  is  it  possible, — to  decide 
that  in  the  present  case,  because  I  think  this  benefice  was  originally  presentative. 
That  it  was  so,  appears  from  indisputable  evidence.  The  act  of  parliament  provides 
in  the  same  words  for  the  future  presentation  to  the  new  mother  church  and  to  the 
old  church  now  made  a  chapel  of  ease ;  and  the  same  words  in  the  same  clause  of  an 
act  ought  always  to  be  construed  in  the  same  sense,  when  applied  to  the  same  or  a 
similar  subject-matter,  unless  any  necessity  exists  for  giving  them  a  different  con- 
struction. No  such  necessity  exists  here.  In  the  present  case,  the  living  was  pre- 
sentative before  the  passing  of  the  act :  and,  although  a  considerable  change  has  been 
effected  in  the  parish,  the  presentative  character  of  the  living  must  remain,  unless 
altered  by  the  express  words  of  the  act.  I  conceive  ecclesiastical  benefices  general^ 
are  to  be  taken  to  be  presentative,  unless  there  lie  some  evidence  expressly  shewing 
them  to  be  donative,  and  exempted  from  ordinary  jurisdiction:  and  I  can  find 
nothing  in  this  act  to  shew  that  this  chapel  is  so  exempted.  On  the  contrary,  I 
think  there  are  circumstances  to  shew  that  it  falls  within  that  description  of  benefices 
that  are  the  proper  subject  of  presentation.  There  is,  at  all  events,  nothing  in  the 
act  to  exempt  it  from  the  characteristics  that  ordinarily  belong  to  ecclesiastical  benefices. 

Cresswei.l,  J.  I  also  am  of  opinion  that  the  benefice  in  question  is  to  be  con- 
sidered as  presentative  ;  and  therefore  that  the  church  is  not  full,  there  having  [697] 
been  no  presentation.  It  cannot  be  contended  that  the  officiating  minister  of  the 
church  is  to  be  considered  as  a  mere  curate.  It  might  have  been  so  contended, 
possibly,  during  the  incumbency  of  Mr.  Hinde  ;  for,  he  is  so  called  in  the  act  (a)K 
But,  on  the  death  of  that  gentleman,  this  change  took  place  : — A  large  sum  of  money 
had  been  produced  by  the  sale  of  a  portion  of  the  glebe,  which  sum,  by  the  terms  of 
the  act,  was  to  be,  in  part,  appropriated  to  the  building  of  a  new  rectory-house,  and, 
in  part,  to  the  erection  of  a  new  church  in  the  parish  ;  and  the  residue  was  to  be 
invested  by  the  patron  and  ordinary,  in  land  for  the  benefit  of  the  then  rector  during 
his  life  or  incumbency,  and,  on  his  death  or  resignation,  for  the  benefit  of  the  minister 
of  the  old  church,  which  was,  by  the  act,  made  a  chapel  of  ease  to  the  new  church ; 
which  latter  then  became  the  mother  church.  It  is  difficult  to  conceive  how  the 
ordinary  could  have  any  thing  to  do  with  the  investing  of  this  money,  if  the  chapel 
of  ease  were  to  be  a  mere  curacy,  or  even  a  donative.  The  new  incumbent  is  to  be  a 
person  "capable  of  having  cure  of  souls." 

The  construction  we  put  npon  the  act  of  parliament,  relieves  us  from  the  necessity 
of  considering,  whether  the  older  authorities  are,  in  any  degree,  disturbed  by  the  case 
of  LaJd  V.   Jl'iililoirs. 

Erle,  J.  As  stated  in  the  course  of  the  argument,  the  legislature  have  known 
how  to  express  themselves,  when  it  was  thought  desirable  to  make  benefices  presenta- 
tive, and  had  it  been  intended  that  this  living  should  be  filled  by  appointment  only, 
without  presentation  to  the  bishop  or  ordinary,  that  intention  would  have  appeared 
in  this  act.  For  the  reasons  assigned  by  the  rest  of  the  [698]  court,  I  am  of  opinion 
that  this  was  not  a  donative  in  its  original  creation. 

Judgment  for  the  Crown  (o)a. 

(a)1  Quaere,  if,  in  the  act,  the  term  "  curate"  is  not  used,  as  in  the  Liturgy,  in  its 
original  and  proper  sense  of  "person  having  the  cure  of  souls."  Curatus,  curio, 
sacerdos  ecclesise,  cure. 

(n)-  In  strict  legal  language  all  benefices  are  presentative,  prsesentare  ad  ecclesiam, 
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Dalrymple  v.  Fraser  and  Dawes.     Jan.  31,  1846. 

[S.  C.  3  D.  &  L.  818  ;  15  L.  J.  C.  P.  193.] 

A  warrant  of  attorney  executed  by  two  persons,  authorising  attorneys  to  appear  "for 
us  and  each  of  us,"  and  to  receive  a  declaration  "  for  us  and  each  of  us,"  in  an  action 
of  deht,  &c,  and,  after  judgment  entered  up,  "  for  us  and  in  our  name,  and  as  our 
act  and  deed,"  to  execute  a  release  of  errors,  &C.,  is  joint  only,  and  not  joint  and 
several. 

Dowling,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  leave  to 
enter  up  judgment  against  the  defendant  Dawes  upon  a  warrant  of  attorney  given  by 
the  defendants  in  the  following  form  : — ■ 

"  To and ,  attorneys  of  Her  Majesty's  court  of  Common  Pleas  at 

Westminster,  jointly  and  severally,  or  to  any  other  attorney  of  the  same  court. 

"These  are  to  desire  and  authorise  you,  the  attorneys  above  named,  or  any  one  of 
you,  or  any  other  attorney  of  &c,  to  appear  in  the  same  court  for  us  and  each  of  us, 
H.  Fraser,  and  W,  Dawes,  and  then  and  there  to  receive  a  declaration  for  us  and  each 
of  us,  in  an  action  [699]  of  debt  for  the  sum  of  1301.  for  money  borrowed,  at  the  suit 
of  Elizabeth  Dalrymple  ;  and  thereupon  to  confess  the  same  action,  or  else  to  sutler  a 
judgment  by  nil  dicit,  or  otherwise,  to  pass  against  us  in  the  same  action,  and  to  be 
thereupon  forthwith  entered  up  against  us  and  each  of  us,  of  record  of  the  said  court, 
for  the  said  sum  of  1301.  :  and  we  the  said  H.  Fraser  and  W.  Dawes  do  hereby  further 
authorise  and  empower  you  the  said  attorneys,  or  any  one  of  you,  after  the  said  judg- 
ment shall  be  entered  up  as  aforesaid,  for  us  and  in  our  name,  and  as  our  act  and 
deed,  to  sign,  seal,  and  execute  a  good  and  sufficient  release  in  the  law  to  the  said 
E.  Dalrymple,  her  heirs,  executors,  and  administrators,  of  all  and  all  manner  of  error 
and  errors,"  &c.  &c. 

Byles,  Serjt.,  now  shewed  cause.  The  warrant  of  attorney  is  joint,  and  the  applica- 
tion should  have  been,  for  leave  to  enter  up  judgment  against  both  the  defendants, 
and  not  against  one  alone.  It  contemplates  but  one  action,  one  declaration,  and  one 
judgment.  In  King  v.  ffowre  (13  M.  &  W.  494),  Parke,  B.,  says:  "The  distinction 
between  the  case  of  a  joint  and  several  contract  is  very  clear.  It  is  argued  that  each 
party  to  a  joint  contract  is  severally  liable ;  and  so  he  is  in  one  sense,  that,  if  sued 
severally,  and  he  does  not  plead  in  abatement,  he  is  liable  to  pay  the  entire  debt  ;  but 
he  is  not  severally  liable  in  the  same  sense  as  he  is  on  a  joint  and  several  bond  ;  which 
instrument,  though  on  one  piece  of  parchment  or  paper,  in  effect,  comprises  the  joint 
bond  of  all,  and  the  several  bonds  of  each,  of  the  obligors,  and  gives  different  remedies 
to  the  obligee.  Another  mode  of  considering  this  case  is  suggested  by  Bayley,  B.,  in 
the  ease  of  Lech/mere  v.  Fletcher  "  (1  Cr.  &  M.  634),  "and  was  much  discussed  during  the 
argument,  and  leads  us  [700]  to  the  same  conclusion.  If  there  be  a  judgment  against 
one  of  two  joint  contractors,  and  the  other  is  sued  afterwards,  can  he  plead  in  abate 
nient  or  not?  If  he  cannot,  he  would  be  deprived  of  a  right  by  the  act  of  the  plaintiff, 
without  his  privity  or  concurrence,  in  suing  and  obtaining  judgmenl  against  the 
other."  In  Gee  v.  Lane  (15  East,  592),  a  warrant  of  attorney  authorised  the  attorneys 
"to  appear  fur  us,  J.  L.  and  \\  .  (!.,  and  to  receive  a  declaration  for  us  in  an  action  of 
debt,"  &c.     And  Lord  Ellenborough  said:  "'An  action   to  be  brought  against  us' 

or  ad  capellam,  or  ad  cantaiiam,  meaning  nothing  more  than  to  Dominate  or  appoint  a 
minister  or  pastor  to  the  vacant  church,  chapel,  or  chantry.  Throughout  the  forms 
of  writs  of  quare  impedit  in  tin-  Ivegister  (Keg.  Kiev.  Orig.  30,  31),  the  mandatory 
clause  runs  thus — quod  pennittat  prffidictum  (querentem)  prajsentare  ad  eccleaiam 
(capellam  or  eantariam)  without  any  special  form  for  a  donative :  under  this  general 
writ,  the  plaintiff  may  count  either  upon  an  ordinary  right  of  presentation,  which  is 
to,  or  rather  through,  the  bishop, — or  upon  the  exceptional  right  of  direct  absolute 
presentation,  called  a  donation.     F.  N.  B.  33,  C. 

In  the  reign  ot  Man  ,  I  >\  er  .1.  (afterwards  ('.  .1.  of  (  '.  I'.)  is  said  to  have  paid  "an 
acceptable  compliment   to    the   Oiieen's   attachment   to  t  ho  interests  of   I  he  church,"  by 

presenting  to,  and  thereby  disappropriating,  his  vicarage  of  Staplegrove  near  Taunton. 
-  See  Strype's  Annals  of  the  Kcformatioaij  W)L  U.  p.  370;  Life  ol  I  »yer,  prefixed  to 
his  Reports. 
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must  mean  a  joint  action.  In  the  case  cited  "  (Gladwin  v.  Scot,  Barnes,  53),  "  the  warrant 
of  attorney  executed  by  two,  was,  to  enter  judgment  against  me,  which,  construed 
severally,  might  serve  the  purpose ;  but  I  am  afraid  that  an  authority  by  two,  to 
enter  judgment  in  an  action  against  us,  will  not  warrant  a  judgment  against  one  alone  " 
(and  see  Co.  Litt.  258  a.).  "The  authority  must  be  pursued  :  we  cannot  violate  it." 
So,  in  Row  v.  Alderson  (7  Taunt.  453),  it  was  held,  that,  if  two  give  a  warrant  of 
attorney  to  confess  judgment  against  them,  and  one  dies,  judgment  cannot  be  entered 
up  against  the  other.  The  case  would  have  been  very  different  if  the  words  of  the 
authority  had  been,  to  enter  up  judgment  against  "  us  or  each  of  us  "  (e). 

Dowling,  Serjt.,  in  support  of  the  rule.  The  cases  cited  have  no  bearing  on  this. 
The  instrument  in  question  is,  undoubtedly,  both  joint  and  several.  The  words  "  and 
each  of  us  "  are  not  to  be  rejected  as  surplusage.  The  only  doubt  arises  from  the 
omission  of  the  words  "and  each  of  us"  at  the  end  of  the  warrant  of  attorney;  but 
that  alone  will  not  vary  the  meaning,  if  otherwise  clear.  [Erie,  J.  I  cannot  discover 
any  thing  in  this  instrument  to  warrant  us  in  construing  it  severally :  it  [701]  is 
clearly  joint  when  it  comes  to  that  part  which  speaks  of  entering  up  judgment.]  The 
authority  would  justify  an  appearance  for  one,  and  the  receipt  of  a  declaration  for 
one.  The  entire  instrument  must  be  so  read,  as  to  give  to  the  whole,  if  possible,  a 
sensible  construction.  In  the  case  of  wills  as  well  as  of  other  instruments,  "  each " 
has  been  held  a  word  of  severance :  Kew  v.  Rouse  (1  Vera.  353),  where  a  devise  of  a 
term  to  A.  and  B.,  paying  251.  a  year  out  of  the  rents  to  one  during  his  life,  viz. 
121.  10s.  to  each  of  them,  was  held  to  lie  a  tenancy  in  common.  So,  the  word  "and" 
may,  if  necessary,  be  read  "or"  :  Swift  v.  Gregson  (1  T.  R.  432).  And  words  may  be 
transposed,  or  supplied  by  the  court,  to  comply  with  the  intent  of  the  testator :  per 
Lord  Hardwicke,  in  Rrownsivord  v.  Edwards  (2  Yes.  Sen.  24*). 

TlNDAL,  C.  J.  The  question  is  what  is  the  predominant  intention  of  the  parties 
to  be  collected  from  this  warrant  of  attorney.  At  the  beginning,  certainly,  they 
authorise  the  attorneys  to  appear  and  to  receive  a  declaration  "  for  us  and  each  of  us." 
Thus  it  clearly  appears  that  they  knew  the  use  of  words  that  are  joint  and  several. 
But  when  they  come  to  the  more  important  part  of  the  instrument,  viz.  that  part 
which  authorises  the  confession  and  entry  of  a  judgment,  the  language  employed  is 
joint  only;  it  authorises  a  judgment,  to  be  entered  up  "against  us  and  each  of  us." 
One  action  and  one  judgment  only  are  contemplated. 

Cresswell,  J.(d).  I  also  think  that  the  language  of  this  instrument  excludes  the 
entering  up  of  judgment  against  one  of  the  parties  only. 

Erle,  J.     The  language  is  joint  throughout :  there  are  no  words  of  severance. 

Rule  discharged,  without  costs. 

[702]     Healy  v.  Young  and  Another.     Jan.  30,  1846. 

Upon  a  motion,  on  the  part  of  the  defendants,  for  a  commission  to  examine  witnesses 
abroad,  it  was  required  that  it  should  appear,  to  the  satisfaction  of  the  court,  upon 
an  affidavit  from  their  attorney,  that  the  evidence  of  the  witnesses  proposed  to  be 
examined  was  material  and  necessary  to  the  defence  of  the  action. 

Assumpsit  against  two  of  the  directors  of  the  New  Zealand  Land  Company  upon 
the  alleged  breach  of  a  contract  for  the  sale  to  the  plaintiff  of  land  in  New  Zealand. 
The  writ  was  issued  on  the  2Sth  of  May,  1845.  The  cause  being  at  issue,  and  notice 
of  trial  given  for  the  last  assizes  at  Bristol,  the  defendants,  on  the  15th  of  August, 
obtained  a  commission  for  the  examination  of  witnesses  in  New  Zealand.  This 
order  was  obtained  upon  the  affidavit  of  one  of  the  defendants,  which  stated  that 
William  Wakefield,  of  the  city  of  Wellington,  in  New  Zealand,  and  several  other  persons 
residing  in  New  Zealand,  and  out  of  the  jurisdiction  of  this  court,  whose  names  were 
unknown  to  the  deponent,  were  material  and  necessary  witnesses  for  the  deponent 
and  his  co-defendant  under  the  issues  joined  in  the  cause,  as  he  the  deponent  was 
advised  and  verily  believed ;  and  that  the  deponent  and  his  co-defendant  could  not 
safely  proceed  to  the  trial  thereof  without  the  testimony  of  the  said  William  Wakefield 
and  the  said  several  persons.      The  plaintiff,  on  the  16th,  took  out  a  summons  to 

(e)  Which  might  be  construed  to  mean  "  or  either  of  us." 
(d)  Maule,  J.,  was  absent. 
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rescind  that  order,  upon  a  suggestion  that  it  had  been  improperly  obtained  behind 
the  back  of  his  attorney,  and  after  an  intimation  from  the  judge  that  the  affidavit  was 
insufficient.  On  the  19th  an  order  was  made  by  Wightman  J.,  rescinding  the  order 
for  a  commission  for  the  examination  of  witnesses  made  by  him  on  the  15th,  "  without 
prejudice  to  the  defendants'  applying  next  term  to  the  court  for  a  commission  ;  the 
cause  not  to  be  tried  at  the  then  assizes  for  Bristol,  but  the  plaintitf  to  be  at  liberty 
to  change  the  venue  to  London  or  Middlesex." 

[703]  Sir  T.  Wilde,  Serjt,  in  Michaelmas  term  last,  accordingly  obtained  a  rule  nisi 
for  a  commission,  upon  an  affidavit  by  the  defendant  Young,  which  stated  that  the 
alleged  breaches  of  contract  took  place  in  New  Zealand  ;  that  the  company  despatched 
to  New  Zealand,  in  the  month  of  August,  1839,  a  body  of  surveyors,  under  Captain 
W.  M.  Smith,  of  the  royal  artillery,  as  surveyor-general,  and  R.  Park,  R.  Stokes, 
and  W.  Carrington,  as  assistants  of  the  said  surveyor-general ;  that  the  deponent  had 
been  informed,  and  verily  believed,  that  Captain  Smith  and  the  other  persons  named, 
had  been  since  occupied  in  the  survey  of  the  company's  territory  in  New  Zealand, 
and  were  then  resident  in  New  Zealand,  and  were  not  expected  to  return  thence  to 
England  for  a  considerable  time,  or  before  the  trial  of  this  cause;  that  the  said 
Captain  Smith  and  the  other  persons  named,  together  with  William  Wakefield,  of 
the  city  of  Wellington,  in  New  Zealand,  and  several  other  persons  residing  in  New 
Zealand,  and  out  of  the  jurisdiction  of  the  court,  whose  names  were  unknown  to  the 
deponent,  were  material  and  necessary  witnesses  for  the  deponent  and  his  co-defendant, 
under  the  issues  joined  in  this  cause,  as  he  the  deponent  was  advised  and  verily 
believed ;  that  the  deponent  and  his  co-defendant  could  not  safely  proceed  to  trial 
without  the  testimony  of  Captain  Smith,  the  other  parties  named,  and  the  said 
several  persons ;  and  that  the  application  was  bona  fide,  and  not  made  for  the  purpose 
of  delay. 

Byles  and  Wilkins,  Serjts.,  now  shewed  cause,  upon  affidavits  suggesting  that 
there  were  witnesses  in  England  who  could  prove  all  that  the  parties  referred  to  in 
Young's  affidavit  could  be  expected  to  prove — giving  the  names  of  a  great  number 
of  persons,  some  of  whom  had  been  in  the  employ  of  the  company  as  surveyors  and 
agents,  and  the  rest  holders  of  land  in  the  colony  [704]  under  them.  They  submitted 
that  the  affidavit  upon  which  the  rule  was  obtained  did  not  shew  sufficient  ground 
for  the  issuing  of  a  commission,  which  would,  under  the  circumstances,  bo  an  absolute 
denial  of  justice  to  the  plaintiff;  that  there  was  no  affidavit  of  merits  (a);  and  that, 
at  all  events,  there  should  have  been  an  affidavit  by  the  defendant's  attorney  that  the 
evidence  of  the  proposed  witnesses  was  material  and  necessary  for  their  defence  to 
the  action,  and  that  it  was  admissible :  and  they  referred  to  the  case  of  Lloi/d  v.  Key 
(3  Dowl.  P.  C.  253),  where,  upon  an  application  for  a  commission  to  examine  witnesses 
in  Upper  Canada,  Parke,  B.,  said  :  "  Where  a  witness  resides  at  such  a  great  distance 
as  the  witness  does  in  the  present  instance,  it  ought  to  be  clearly  made  out,  to  the 
satisfaction  of  the  court,  not  only  that  the  evidence  which  the  witness  is  expected  to 
give  is  material  ami  necessary,  but  that  it  is  admissible." 

Sir  T.  Wilde,  Serjt.,  in  support  of  the  rule.  It  has  been  the  universal  practice  to 
grant  commissions  upon  the  affidavit  of  the  party  himself.  The  affidavit  here  is  framed 
in  the  terms  usually  adopted  ;  and,  in  the  absence  of  a  positive  rule  on  the  subject,  the 
court  will  not  permit  the  motion  to  be  defeated  upon  such  an  objection,  the  only 
effect  of  which  would  be  to  drive  the  defendants  to  an  application  to  a  court  of  equity, 
where  the  commission  would  be  granted  as  a  matter  of  course,  but  at  considerable 
expense.  Besides,  although  the  attorney  knows  what  the  issues  are,  lie  can  know 
nothing  of  the  means  of  proof  but  by  the  information  of  his  client.  Young,  bavins 
been  one  of  the  directors,  is  the  person  who,  of  all  others,  is  most  likely  to  lie  well 
informed  as  to  the  transact  ions  of  the  company. 

[705]  Ti.vii.vi.,  C.  .(.  It  is  impossible  to  come  to  any  other  conclusion  than  thai 
this  is  a  case  in  which  the  defendants  ought  to  be.  allowed  to  have  a  commission  for 
the  examination  of  witnesses  as  proposed,  and  that  they  Ought  not  to  be  Compelled  to 
select  their  evidence  from  the  persons  named  in  the  plaintiff 8  affidavit  Bu1  I  think 
the  commission  ought  not  to  go  until  we  are  furnished  with  anaffidai  it  of  the  defendants' 

(a)  This  is  not  necessary.  See  /;,/./,/,/.  7  v.  Hihnmr,  I  ,M.  >v  W.  55,  Tyrwh.  *V  llr. 
3G9,  Gale,  Exch.  410. 
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attorney,  shewing  that  the  evidence  to  be  given  by  the  persons  it  is  proposed  to 
examine  under  it,  is  material  and  necessary  to  the  defence  of  the  action. 

Maule,  J.  Subject  to  the  affidavit  suggested  by  the  lord  chief  justice,  I  also 
think  the  commission  ought  to  go.  In  such  a  matter  as  this,  where  the  court  are  to 
be  convinced  of  the  necessity  for  a  commission,  I  do  not  think  any  precise  form  of 
affidavit  could  conveniently  be  prescribed.  The  sufficiency  of  the  materials  must  depend 
upon  the  nature  and  peculiar  circumstances  of  each  case,  regard  being  had  to  the 
means  of  knowledge  and  information  possessed  by  the  deponent.  It  is  not  matter  of 
mere  fact  that  is  to  be  sworn  to,  but  matter  of  judgment  and  opinion. 

Cresswell  J.  and  Erle  J.  concurred. 

The  required  affidavits  having  been  afterwards  produced,  the  court  made  the 

Rule  absolute. 


[706]     Martindale  v.  Mary  Falkner,  and  Two  Others.     Jan.  28,  1846. 

[S.  C.  2  D.  &  L.  600;  15  L.  J.  C.  P.  91  ;  10  Jur.  161.  Explained,  Anderson  v. 
Boynton,  1849,  13  Q.  B.  317.  See  Keene  v.  Ward,  1849,  13  Q.  B.  519.  Approved, 
R.  v.  Tewkesbury  Corporation,  1868,  L.  R.  3  Q.  B.  635.] 

An  attorney's  bill  must  shew  the  court  and  the  cause  in  which  the  business  referred 
to  in  it,  or  the  greater  part  thereof,  was  done.  These  particulars  should  be  expressly 
stated  (held  to  be  necessary  by  Maule,  J.),  or  must  be  capable  of  being  collected 
by  fair  and  reasonable  intendment  from  the  nature  of  the  several  items  of  charge. — ■ 
Where  costs  are  incurred  in  a  suit  the  statute  of  limitations  does  not  begin  to  run 
against  the  earlier  items  until  the  suit  is  terminated. 

Debt,  for  work  done  as  an  attorney  and  solicitor,  and  for  money  found  due  upon 
an  account  stated. 

Pleas — first,  never  indebted — secondly,  that  the  several  causes  of  action  in  the 
declaration  mentioned  did  not,  nor  did  any  of  them,  or  any  part  thereof,  accrue  to  the 
plaintiff  at  any  time  within  six  years  next  before  the  commencement  of  the  suit,  &c. — 
thirdly,  payment  before  action — fourthly,  that  the  plaintiff,  before  and  at  the  time  of 
the  doing  of  the  said  work,  and  of  the  providing  of  the  said  materials,  as  in  the  first 
count  mentioned,  was  an  attorney  and  solicitor,  and  the  said  work  was  done,  and  the 
said  materials  were  provided  by  him  as  such  attorney  and  solicitor,  and  the  said  fees 
and  causes  of  action  in  the  first  count  mentioned  were  and  are  for  fees,  charges,  and 
disbursements  for  business  done  by  the  plaintiff  for  all  the  three  defendants  as  such 
attorney  and  solicitor  as  aforesaid  ;  and  that  the  money  so  found  to  be  due  as  in  the 
last  count  mentioned,  was  due,  and  found  to  be  so,  for  and  in  respect  of  the  said  work 
and  materials,  and  for  and  in  respect  of  the  said  fees,  charges,  and  disbursements,  and 
not  otherwise,  and  that  the  said  account  was  stated  as  aforesaid  of  and  concerning  the 
same,  and  of  and  concerning  no  other  cause  and  matter ;  and  that  no  bill  of  the  said 
fees,  charges,  or  disbursements,  or  of  any  of  them,  or  any  part  thereof,  subscribed 
with  the  proper  hand  of  the  plaintiff,  or  with  the  proper  hand  of  any  assignee  of  the 
plaintiff,  was,  at  any  time  before  the  commencement  of  the  suit,  delivered  unto  the 
defendants,  or  any  of  them,  or  sent  by  the  post  to,  or  left  for,  the  defendants,  or  any 
[707]  of  them,  at  their  counting-house,  office  of  business,  dwelling-house,  or  last  known 
place  of  abode,  or  at  the  counting-house,  &c.  of  any  of  them ;  nor  was  any  bill  of  the 
said  fees,  charges,  and  disbursements,  or  of  any  of  them,  or  any  part  thereof,  at  any 
time  before  the  commencement  of  the  suit,  delivered  to  the  defendants,  or  to  any  of 
them,  or  sent  by  the  post  to,  or  left  for,  them,  or  any  of  them,  at  their  counting-house, 
&c,  or  at  the  counting-house,  &c.  of  any  of  them,  inclosed  in  and  accompanied  by  a 
letter  subscribed  with  the  proper  hand  of  the  plaintiff,  or  with  the  proper  hand  of  any 
assignee  of  the  plaintiff,  referring  to  such  bill,  as  required  by,  and  according  to,  the 
statute  in  such  case  made  and  provided — verification. 

The  plaintiff  joined  issue  upon  the  first  plea,  and  traversed  the  others  ;  upon  which 
traverses  respectively,  the  defendants  joined  issue. 

The  cause  was  tried  before  Maule,  J.,  at  the  last  summer  assizes  at  Northampton. 
The  plaintiff  put  in  the  retainer  under  which  he  had  acted  as  solicitor  for  the  defen- 
dants, and  which  was  in  the  hand-writing  of  one  of  the  defendants,  and  signed  by  the 
three,  and  was  addressed  to  the  plaintiff  in  the  following  form  : — 
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"  In  Chancery. 

"  FaJkner  v.  Bolton  ami  Otln  rs. 

v.  Camhray  ami  Others. 


"  Fullmer 

'•  Full; /<< r  v. 


Mattlu  its. 


"  Sir, — AVe  retain  you  as  our  solicitor,  and  request  you  to  take  such  proceedings 
as  will  tend  to  a  speedy  and  amicable  arrangement  of  these  suits,  as  to  you  shall  seem 
best,  with  our  approbation,  and  Mr.  K.  Ridgway's.  Dated,  this  31st  of  December, 
1835." 

The  bill,  a  signed  copy  of  which  was  proved  to  have  been  duly  delivered,  was  then 
put  in,  &c.     It  commenced  without  the  mention  of  any  court  or  cause,  as  follows: — 

[708]  "1835.  Dec.  22.  Attending  on  you,  conferring  and  advis- 
ing as  to  your  suits  in  Chancery,  and  as  to  the  order  for 
dismissal,  &c.,  when  you  left  me  the  papers  to  peruse,  and 
promised  to  call  to-morrow     .....      £0     6     8 

23.  Attending  you,  conferring  and  advising  further  on  your 
affairs,  and  explaining  to  you  the  mode  in  which  I  thought 
you  might  be  reinstated  before  the  court,  when  it  was  decided 

that  you  should  bring  me  a  retainer  on  Saturday  next  .         0     6     8 

24.  Perusing  decrees  and  reports  at  Report  office,  and  sundry 

other  papers  intrusted  by  you  to  me,  and  paid  .  .17     6 

29.  Attending  this  morning  on  Mr.  Ridgway,  discussing  your 
suits,  and  the  best  mode  of  proceeding  with  him,  and  again  on 
you  this  evening,  when  it  was  decided  that  I  was  to  see  Mr. 

Kidgway  again  with  you  to-morrow   .  .  .  .068 

30.  Attending  Mr.  Ridgway,  conferring  and  advising  further 

on  your  affairs,  and  as  to  your  wish  to  borrow  301.,  &c.  .         0     6     8 

1836,     March   16.  Attending   at  Six-Clerks'   office,    searching 

for  record,  and  paid    .  .  .  .  .  .098" 

Under  the  heading  "  Hilary  term,  1836.  FaJkner  v.  Matthews," — which  was  the 
first  mention  of  the  name  of  any  suit, — were,  amongst  others,  the  following  items  : — 

"  Paid  for  minutes  of  decree  .... 

Close  copy  ...... 

Feb.  8.  Attending  registrar  to  settle  minutes  ;  but  ho  declined, 

in  consequence  of  the  insertion  that  rests  were  to  be  taken  as 

a  matter  of  course,  not  being  authorised  by  the  court 
[709]  Copy  title  of  cause,  and  prayer  of  bill 
Copy  minutes  as  wished  to  be  settled,  for  lord  chancellor 
20.  Attending  court,  cause  in  paper  ;  ordered  to  stand  over 
March  2.  Paid  for  copy  minutes  as  settled  by  the  court 
Paid  for  decree  ...... 

Attending  passing         ..... 

Paid  entering     ...... 

Paid  for  reference  to  master  in  rotation 

Attending  ...... 

18.  Instructions  for  interrogatories 

Paid  for  master's  allowance,  and  at teinlance 

Under  the  heading  "Hilary  term,  1840,"  were  the  following :- 

"Feb.  13.    Warrant  to  sign  report  ;  copy  and  service 
Paid  for  report,  and  transcribing 

Paid  for  master's  signal  mi'         .... 
Copy  draft  report  as  finally  settled,  for  use  of  Mr.  Hull 
Instructions  for  exceptions  to  master's  report    . 
Copy  exceptions  for  master  of  rolls 

1  trawing  and  ingrossing  petition  tor  leave  to  set  down  cause  i" 
hearing  on  further  directions 
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"  Trinity  term,  1840. 

"July  IV.  Attending  court  on  plaintiff's  exceptions 
Attending  court  on  defendant's  exceptions 
Attending  court  on  cause  ..... 

[710]  The  like  on  the  18th,  20th,  and  three  following  days. 

"  Michaelmas  term,  1840. 

"  Attending  Mr.  Bull,  explaining  to  him  the  situation  the  parties 
were  placed  in  by  the  decision  of  the  master  of  the  rolls 
Paid  for  order    ....... 

Attending  passing  ...... 

"  Trinity  term,  1841. 

"  Paid  for  report,  and  transcribing  .... 

Paid  for  master's  signature         ..... 

Drawing  and  iugrossing  petition  to  set  down  cause  for  hearing 
on  further  directions  ...... 

Copy  order  on  further  directions,  for  the  master  of  the  rolls 
The  like  of  report  ...... 

Attending  to  set  down  cause      ..... 

March  15.  Attending  court        ..... 

"Easter  term,  1842. 

"  Paid  for  registrar's  minutes         ..... 

April  26.  Instructions  for  petition  of  appeal 

Draft  same,  and  copy     ...... 

29.  Making  copy  judgment  pronounced  by  the  master  of  the 
rolls    ........ 

"Michaelmas  term,  1842. 

"  Attending  on  Mr.  "Walker,  the  registrar,  altering  title  of  order 
on  further  directions,  &c.        .... 

Attending  at  .the  master's  office  with  order  so  altered,  &c. 

Paid  for  report,  and  transcribing 

Paid  for  master's  signature         .... 

Attending  examining  transcript 

Paid  filing,  and  for  office  copy  report     . 

[711]  Paid  for  order  and  copy  .... 

Instructions  for  drawing  and  ingrossing  petition  to  set  down 
cause  for  hearing  on  further  directions 

Paid  presenting  same     .... 

Copy  order         ..... 

Copy  report    .    . 

Paid  for  order  and  entry 

"Easter  term,  1843. 

"  Paid  for  minutes         •    . 

Paid  for  order 

Attending  passing  .... 

Paid  entering     ..... 
Copy  mandatory  part,  for  taxing  master 
Term  fee,  letters,  &c.     .  ... 
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The  total  amount  of  the  bill  allowed  on  taxation,  was  6381.  8s.  3d.  It  appeared 
that  the  principal  part  of  the  business  had  been  done,  in  the  suit  mentioned  in  the 
early  part  of  the  bill,  before  the  master  of  the  rolls. 

It  was  insisted,  on  the  part  of  the  defendants,  that  the  bill  was  not  duly  delivered 
in  compliance  with  the  statutes,  inasmuch  as  it  contained  no  sufficient  intimation,  on 
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the  face  of  it,  of  the  court,  or  the  cause,  in  which  the  business,  or  the  greater  part 
thereof,  had  been  done:  and,  further,  that  the  earlier  items,  to  the  amount  of  411., 
were  barred  by  the  statute  of  limitations. 

The  learned  judge  overruled  the  objections,  and  directed  a  verdict  for  the  plaintiff 
for  the  amount  of  the  bill,  reserving  leave  to  the  defendants  to  move  to  enter  a 
verdict  on  the  fourth  issue,  if  the  court  should  be  of  opinion  that  a  proper  signed  bill 
had  not  been  delivered  ;  or  to  reduce  the  verdict,  by  the  amount  of  the  items  accruing 
more  than  six  years  before  the  commencement  of  the  action. 

[712]  Sir  T.  Wilde,  Serjt.,  in  Michaelmas  term  last,  accordingly  obtained  a  rule 
nisi.  He  cited  Lewis  v.  Primrose  (13  Law  J.,  N.  S.,  Q.  B.,  218,  6  Q.  B.  265).  [Erie,  J., 
observed,  as  to  the  second  point,  that,  with  reference  to  costs  incurred  in  one  suit,  the 
statute  of  limitations  does  not  begin  to  run  until  the  suit  is  determined.] 

Channell,  Serjt.  (with  whom  was  G.  Hayes),  now  shewed   cause.     The    statute 

3  Jac.  1,  c.  7,  s.  1,  enacts  that  "  all  attorneys  and  solicitors  shall  give  a  true  bill  unto 
their  masters  or  clients,  or  their  assigns,  for  all  charges  concerning  the  suits  which 
they  have  for  them,  subscribed  with  their  hands  and  names,  before  such  time  as  they 
or  any  of  them  shall  charge  their  clients  with  any  the  same  fees  or  charges."  This 
clearly  does  not  render  necessary  the  mention  of  any  court  or  cause.  Neither  does 
the  2  G.  2,  c.  23,  s.  23,  in  express  terms  require  the  court  or  the  title  of  the  cause  to 
be  mentioned:  it  enacts  that  "no  attorney  or  solictor,  &c.  shall  commence  or  main 
tain  any  action  or  suit  for  the  recovery  of  any  fees,  charges,  or  disbursements,  at  law 
or  in  equity,  until  the  expiration  of  one  month  or  more  after  such  attorney  or  solicitor 
respectively  shall  have  delivered  unto  the  party  or  parties  to  be  charged  therewith,  or 
left  for  him,  her,  or  them,  at  his,  her,  or  their  dwelling-house  or  last  place  of  abode  a 
bill  of  such  fees,  charges,  and  disbursements,  written  in  a  common  legible  hand,  and 
in  the  English  tongue,  except  law  terms  and  names  of  writs,  and  in  words  at  length 
except  times  and  sums  ;  which  bill  shall  be  subscribed  with  the  proper  hand  of  such 
attorney  or  solicitor  respectively.  And  upon  application  of  the  party  or  parties 
chargeable  by  such  bill,  or  of  any  other  person  in  that  behalf  authorized,  unto  the 
said  Lord  High  Chancellor,  [713]  or  the  Master  of  the  Rolls,  or  unto  any  of  the 
courts  aforesaid,  or  unto  a  judge  or  baron  of  any  of  the  said  courts  respectively  in 
which  the  business  contained  in  such  bill,  or  the  greatest  part  thereof  in  amount  or 
value,  shall  have  been  transacted,"  &c,  it  shall  be  lawful  for  the  Chancellor,  &c,  to 
refer  the  said  bill  to  be  taxed,  &c.  It  is  a  sufficient  compliance  with  this  provision,  if 
there  be  some  fair  reference  to  the  title  of  the  cause  and  the  court.  In  Lester  v.  Lazarus 
(2  C.  M.  &  R.  665  ;  Tyrwh.  &  Gr.  129),  Parke,  B.,  said  :  "The  objection  here  arises 
on  the  statute  of  G.  2,  which  requires  the  delivery,  a  month  before  action  brought, 
of  such  a  bill  as  shall  enable  the  party  charged  to  apply  to  the  court  in  which  the 
greatest  part  of  the  business  shall  have  been  dune,  to  have  it  taxed.  Such  being  the 
object  of  that  statute,  the  statement  of  the  court  may  be  a  necessary  part  of  the  bill." 
Mul  Aldcrson,  B.,  observed  :  "I  do  not  at  present  see  the  necessity  for  stating  the 
court  in  which  the  business  was  done  ;  it  is  not  expressly  required  by  the  statute,  and 
can  only  be  necessary  by  implication  from  the  provision  as  to  the  application  to  be 
made  to  the  court  for  taxation  of  the  bill.  But,  why  may  not  the  tact,  in  what  court 
the  business  was  done,  lie  ascertained  by  evidence  extrinsic  of  the  bill  il  It 
became,  however,  unnecessary  in  that  case  to  decide  the  point,  inasmuch  as  it  was 
one  in  which  mi  aimed  bill  was  required  to  lie  delivered  (being  before  the  statute 
6  &  7  Vict.  c.  7:;).  The  question  again  arose  in  bine  v.  <!h  nny  (V  Ad.  &  E,  83,  2  New 
&  P.  258),  but  the  case  was  disposed  of  on  the  ground  thai  the  olijection  could  not 
be  raised  under  niiii  assumpsit  (R  II.  I  W.  I).  In  Lewis  v.  Primrose,  whioh  will 
probably  be  relied  on  for  the  defendant)  neither  in  the  heading  nor  in  any  other  pari 
of  the  bill,  was  any  men  [714]  lion  made  of  any  court  or  cause,  nor  was  there  an] 
thing  from  which  it  could  be  inferred  that   the  Kill  was  for  business  done  in  any 

particular  court.  Here,  however,  there  is  enough  on  the  face  of  the  bill  to  intimate 
that  the  principal  part  of  the  business  was  done  in  a  suit  of  Fnlhur  v.  Matthews  in  the 
court  of  Chancery.  [Manic,  .1.  To  enable  the  defendants  to  ascertain  that,  it  LB 
necessary  to  assume  that  they  have  a  knowledge  of  the  practice  of  the  court  oi 
Chancery.  For  anything  that  appears  on  the  face  of  the  lull,  the  business  may  have 
Keen  done  in   I mnkruplcy  or  lunacy,  01    in   the    h"'i   6    "I    lord     I      'lie  ret  liner,       which 

may  be  referred  to  in  order  to  aid  the  defect  in  the  bill,  Taylor  v.  Hodgson  <  l  l  Lsn  J., 

N.  S.,  Gj.  B.,  310) — is  headed  in  Chancery,  and  contains  the  name,  of  the  several  suits 
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in  which  the  business  was  for  the  most  part  done.  [Tindal,  C.  J.  The  question  is, 
whether  that  which  the  statute  requires,  can  be  made  out  by  fair  intendment  from  the 
bill  itself.  [Maule,  J.  The  retainer  cannot  help  you.  All  that  was  decided  in 
Taylor  v.  Hodgson  was  that,  under  the  6  &  7  Vict.  c.  73,  the  want  of  a  signature  to 
the  bill  is  supplied  by  the  signature  to  a  letter  inclosing  the  bill.]  In  Williams  v. 
Barber  (4  Taunt.  806)  it  was  held  that  a  mistake  in  the  date  of  items  in  an  attorney's 
bill,  which  does  not  mislead,  does  not  vitiate  the  delivery.  Chambre,  J.,  said  :  "  The 
object  of  the  act  was  that  the  bill  might  be  capable  of  being  taxed  :  there  is  no 
difficulty  in  taxing  the  bill."  And  Gibbs,  J.,  added  :  "  To  say  that  this  business  is 
not  described  in  the  bill,  because  Trinity  vacation  is  written  instead  of  Hilary  vacation, 
would  be  trifling  with  the  court."  [Maule,  J.  There,  the  bill  complied,  in  terms, 
with  the  statute  in  its  strictest  interpretation.]  Here,  the  court  of  Chancery  is 
.sutti-[715]-cientlv  referred  to  as  the  court  in  which  the  business  was  done.  Harris  v. 
Osbourn  (2  C.  &  M.  629  ;  4  Tyrwh.  445)  and  McMls  v.  Wilson  (11  M.  &  W.  106)  are 
distinct  authorities  to  shew  that,  where  an  action  is  brought  by  an  attorney  in  respect 
of  business  done  in  a  suit,  partly  within  and  partly  beyond  six  years  from  the  com- 
mencement of  the  action,  the  statute  of  limitations  does  not  attach  upon  any  part  of 
the  demand. 

Dowling,  Serjt.  (with  whom  was  R.  Miller),  in  support  of  the  rule.  Since  the  case 
of  Lewis  v.  Primrose,  it  is  essential  to  the  due  delivery  of  an  attorney's  bill,  that  the 
name  of  the  cause  and  the  title  of  the  court  in  which  the  business  has  been  done, 
should  distinctly  appear.  Lester  v.  Lazarus  left  the  point  undecided  ;  but  Parke,  B., 
inclined  to  the  opinion  that  was  more  distinctly  expressed  in  the  subsequent  case  of 
Lewis  v.  Primrose.  In  the  latter  case  Lord  Denman,  C.  J.,  said  :  "  To  hold  this  bill 
sufficient,  would,  in  effect,  be  to  repeal  the  act.  The  object  of  giving  the  information 
is,  to  enable  the  client  to  take  steps  to  ascertain  if  the  bill  is  a  fair  one.  It  cannot  be 
said  that  the  attorney  is  giving  sufficient  information  of  what  the  business  is,  without 
informing  his  client  of  the  court  in  which  it  has  been  done."  Patteson,  J.,  said : 
"  There  seems  no  decision  expressly  in  point.  In  Lester  v.  Lazarus  the  question  was 
not  directly  before  the  court.  The  argument  for  the  necessity  of  mentioning  the 
court,  which  arises  from  the  power  given  by  the  statute  of  G.  2,  to  the  judge  of  the 
court  in  which  the  business  has  been  done,  to  order  it  to  be  taxed,  is  very  strong.  If 
the  bill  does  not  contain  this  information,  there  must  be  evidence  to  shew  where  the 
business  has  been  done  ;  whereas  there  can  be  no  hardship  in  stating  the  court.  I 
agree  that  the  bill  ought  to  specify  both  the  court  and  [716]  cause."  And  Williams,  J., 
said  :  "  I  cannot  understand  why  the  title  of  the  court  and  the  name  of  the  cause  should 
be  withheld,  as  the  statutes  both  of  James  and  George  are  expressly  enacted  for  the 
convenience  of  clients.  Application  for  taxation  is  to  be  made  to  the  court  in  which 
the  business  has  been  transacted.  It  is  not,  therefore,  a  violent  inference  that  the 
court  in  which  it  has  been  transacted,  should  be  mentioned  in  the  bill."  The  entire 
object  of  the  provision  would  be  destroyed  by  holding  that  the  attorney  may  abstain 
from  giving  his  client  the  means  of  readily  ascertaining  to  what  court  he  is  to  make 
his  application  for  a  taxation  of  the  bill.  Can  it  be  said  that  any  such  information 
is  given  by  a  general  statement  that  the  business  is  "  in  Chancery  ? "  The  nature 
of  the  business  described  in  the  various  items  would  not  be  understood  by  any  lay 
person,  and  especially  a  female.  With  respect  to  the  statute  of  limitations,  it  may  be 
that  the  case  is  taken  out  of  the  statute  where  the  bill  consists  of  business  done  in  the 
progress  of  one  continuous  suit.  But  there  was  no  evidence  to  shew  that  that  was 
so  here.  [Maule,  J.  It  was  taken  for  granted  throughout  the  cause.  Nobody 
disputed  it.] 

Tindal,  C.  J.  The  objection  as  to  the  statute  of  limitations  being  disposed  of, 
the  only  remaining  question  is  that  which  arises  upon  the  statute  2  G.  2,  c.  23,  s.  23, 
which,  it  is  said,  requires  that  an  attorney's  bill  should,  upon  the  face  of  it,  shew 
the  name  of  the  cause  and  the  title  of  the  court  in  which  the  business  was  done.  I 
agree  entirely  with  the  decision  of  the  court  of  Queen's  Bench  in  Lewis  v.  Primrose, 
that,  although  the  statute  does  not  in  express  terms  require  the  court  and  cause  to  be 
mentioned,  yet  it  follows  from  the  general  scope  and  object  of  the  clause  that  such 
information  is  necessary,  in  order  to  enable  the  client  to  [717]  ascertain  to  what  court 
or  judge  he  is  to  apply  for  the  taxation  of  the  bill.  We  must  assume  from  the  language 
of  the  judges  in  deciding  that  case,  that  they  could  not,  by  fair  intendment  from  the 
bill  discern  either  the  name  of  the  court  or  the  parties  to  the  suit.     Here,  however, 
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the  name  of  the  suit  is  given — Falkner  v.  Matthews:  and  I  think  it  does  appear,  by 
fair  and  reasonable  intendment,  that  the  suit  is  in  the  court  of  Chancery.  The  first 
item,  under  date  the  22nd  of  Decern  her,  1835,  is,  "Attending  on  you,  ('inferring 
and  advising  as  to  your  suits  in  Chancery."  Two  days  after  occurs  the  following, 
"  Perusing  decrees  and  reports  at  Report-office."  Again,  on  the  6th  of  March,  "  Attend- 
ing at  the  Six-Clerks  office,"  an  office  that  is  peculiar  to  the  court  of  Chancery.  Then, 
Hilary  term,  1^36,  begins  with  the  title  of  the  cause,  Falkner  v.  Matthews,  which  seems 
to  be  continued  throughout;  and  many  of  the  subsequent  items  of  charge  plainly  and 
unequivocally  point  to  proceedings  that  could  take  place  only  in  a  suit  in  Chancery, 
such  as  "Paid  for  minutes  of  decree,"  "Attending  registrar,  to  settle  minutes,"  "Copy 
minutes  as  wished  to  be  settled,  for  the  Lord  Chancellor,"  "Attending  court,  cause  in 
the  paper."  Then  follow  charges  for  passing  and  entering  a  decree,  "Instructions  for 
interrogatories,"  and  many  others  of  the  like  tendency.  The  bill  contains  no  charge 
having  reference  to  any  proceeding  in  a  court  of  common  law.  Upon  the  whole,  the 
only  inference  I  can  draw  from  the  bill  itself  is,  that  it  was  a  bill  for  charges  incurred 
in  a  suit  carried  on  under  the  name  of  Falkner  v.  Matthews,  and  in  the  court  of 
Chancery. 

Maule,  J.  This  is  an  action  upon  an  attorney's  bill ;  and  the  question  arises  upon 
a  plea  denying  the  delivery  of  a  proper  signed  bill  under  the  statute  2  G.  2,  c.  23,  s.  23. 
At  the  trial  I  was  of  opinion  that  there  [718]  had  been  a  sufficient  compliance  with 
the  statute  in  this  respect,  and,  accordingly,  directed  a  verdict  for  the  plaintiff  for  the 
amount  of  the  bill ;  reserving  leave  to  the  defendants  to  move  to  enter  a  verdict  for 
them  on  that  issue,  if  the  court  should  be  of  opinion  that  I  had  come  to  a  wrong 
conclusion.  The  Lord  Chief  Justice  has  expressed  an  opinion  that  the  view  I  took 
at  the  trial  was  correct;  and  I  have  reason  to  believe  that  my  brothers  Cresswell  and 
Erie  agree  with  him  in  that  opinion.  I  have  the  misfortune,  however,  to  differ  from 
them.  I  think  I  was  wrong,  and  that  I  ought  to  have  directed  the  jury  to  find  for 
the  defendants ;  and  1  form  this  opinion  upon  the  best  interpretation  1  am  able  to 
put  upon  the  statute,  as  construed  and  explained  by  the  authorities.  The  point 
certainly  is  not  one  that  tends  very  much  to  the  justice  of  the  case.  But  I  think 
it  much  more  important  that  a  statute  should  receive  its  proper  construction,  than 
that  justice  should  lie  doled  out  to  suit  the  circumstances  of  each  particular  case. 
The  statute  requires  the  attorney  to  deliver  to  his  client  a  bill  of  his  fees,  charges, 
and  disbursements,  written  in  a  common  legible  hand,  and  in  the  English  tongue, 
except  law  terms  and  names  (if  writs,  and  in  words  at  length,  except  times  and 
sums — a  provision  evidently  calculated  and  intended  to  secure  due  information  being 
given  to  simple  people,  to  enable  them  at  once  to  see,  by  a  plain  and  intelligible 
statement,  with  what  they  are  charged;  and  one  that  would  have  lieen  unnecessary 
if  the  bill  had  been  a  document  addressed  to  persons  skilled  in  law  and  the  practice  of 
the  courts.  The  object  of  this  provision  appears,  from  the  subsequent  part  of  the  clause, 
to  be,  to  enable  the  client  to  apply  to  the  court,  or  to  a  judge  of  the  court,  in  which 
the  business,  or  the  greatest  part  thereof,  has  been  transacted,  to  have  the  bill  taxed, 
The  intent  of  the  statute  clearly  was,  to  enable'  the  client  conveniently  to  get  the  bill 
[719]  taxed,  and,  for  that  purpose,  to  inform  him  where  he  is  to  apply  to  obtain  such 
taxation;  and  that  object  would  not  be  conveniently  effected,  unless  the  bill  shewed 
distinctly  where  the  business  had  been  done.  The  case  of  Lewis  v.  Primrosi  is,  1 
think,  substantially,  in  point.      In   that  case  certainly  the  name  of  the  cause  was  not 

mentioned.     I  Jul  the  omission  "i  the  came  oi  the  can  e  i    a  vi  i  j    lighl  nvi  aienoe 

compared  with  the  omission  of  the  court,     We  cannot,  without  distinctly  overruling 

that  decision,  say  thai    it    is   not    essential  that    the   name  of  the  court   should   appear 

with  reasonable  distinctness.      Upon  thai   poin!    there  is  no  difference   of  opinion 

amongst  us.  But  the  question  is,  what  degree  of  certainty  of  information  does  the 
statute  require?  And,  connected  with  that  inquiry  is  another,  what  degree  of  know 
ledge  is  the  client  bound  to  navel  The  Lord  Chief  Justice  and  my  learned  brothers 
think  it  does  sufficiently  appear  upon  the  lac  of  tin,  lull  that  the  whole,  or  the 
greater  part,  of  the  business  contained  in  it,  was  done  in  the  court  of  Chancery,  and 
therefore  that  that  court  only  has  jurisdiction  to  refer  it  to  taxation.     This  opinion  is 

founded  Upon  Various  items  ill  the  bill,  Which,  it  is  said,  can  alone  lia\e  ictciciice  to 
proceedings  in  a  suit  in  Chancery.  That  presupposes  the  client  to  possess  a  consider- 
able knowledge  of  the  law.  There  is  no  presumption  in  this  country  that  every  person 
knows  the  law  :  it  would  bo  contrary  to  common  sense  and  reason   u   n  were  so.     In 

C.  P.  xiii.— 36* 
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Jones  v.  Bam/all  (Cowp.  37),  Dunning,  arguendo,  says:  "The  laws  of  this  country 
are  clear,  evident,  and  certain  :  all  the  judges  know  the  laws,  and,  knowing  them, 
administer  justice  with  uprightness  and  integrity."  But  Lord  Mansfield,  in  delivering 
the  judgment  of  the  court,  says :  "  As  to  the  certainty  of  the  law  mentioned  by 
Mr.  Dunning,  it  would  be  very  hard  upon  [720]  the  profession  if  the  law  was  so 
certain  that  every  body  knew  it :  the  misfortune  is,  that  it  is  so  uncertain  that  it 
costs  much  money  to  know  what  it  is,  even  in  the  last  resort."  It  was  a  necessary 
ground  of  the  decision  in  that  case,  that  a  party  may  be  ignorant  of  the  law.  The 
rule  is,  that  ignorance  of  the  law  shall  not  excuse  a  man,  or  relieve  him  from  the 
consequences  of  a  crime,  or  from  liability  upon  a  contract.  There  are  many  cases 
where  the  giving  up  a  doubtful  point  of  law  has  been  held  to  be  a  good  consideration 
for  a  promise  to  pay  money  (a)1.  Numerous  other  instances  might  be  cited  to  shew 
that  there  may  be  such  thing  as  a  doubtful  point  of  law.  If  there  were  not,  there 
would  be  no  need  of  courts  of  appeal,  the  existence  of  which  shews  that  judges  may 
be  ignorant  of  law.  That  being  so,  it  would  be  too  much  to  hold  that  ordinary  people 
are  bound  to  know  in  what  particular  court  such  and  such  a  practice  does  or  does  not 
prevail.  The  question  is,  whether  this  bill  conveys  information  enough  to  a  person 
as  ignorant  of  the  law  as  he  may  with  propriety  be.  I  think  the  client  is  not  to  be 
presumed  to  know  that  the  business  has  been  done  in  Chancery,  because  of  the  mention 
of  warrants,  interrogatories,  decrees,  and  the  like.  The  first  item  of  the  bill  speaks  of 
a  conference  and  advice  as  to  suits  in  Chancery.  There  is,  however,  no  heading,  or 
any  thing  else,  to  shew  that  this  refers  to  any  business  in  court.  Afterwards  there 
comes  a  charge  for  "perusing  decrees  and  reports  at  the  Report-office,"  which,  it  is 
said,  the  client  must  know  could  only  be  in  Chancery.  I  do  not  agree  that  the  client 
is  to  be  presumed  to  know  any  thing  of  the  kind.  At  the  time  to  which  these  items 
relate — December,  1835 — the  court  of  Exchequer  was  a  court  in  which  decrees  and 
reports  were  familiar.  Then,  on  the  16th  of  March,  1836,  is  a  charge  for  "  attending 
at  the  [721]  Six-Clerks  office,  searching  for  a  record."  This,  it  is  said,  must  be  in  the 
court  of  Chancery.  I  really  am  unable  at  the  present  moment  to  say  whether  there 
is  or  is  not  such  an  office  now  existing  as  the  Six-Clerks  office  ;  and  I  do  not  see  why 
Miss  Mary  Falkner  is  bound  to  know  it.  That  decrees  may  be,  and  are,  pronounced 
in  other  courts  besides  the  court  of  Chancery,  we  all  know.  In  Doctors'  Commons, 
for  instance.  Innumerable  items  in  this  bill  might  be  referred  to  whence  it  would  be 
impossible  even  for  a  person  moderately  skilled  in  law,  to  discover,  with  any  reasonable 
certainty,  that  it  was  a  bill  for  business  done  in  the  court  of  Chancery.  To  my  mind, 
it  does  not  appear  with  sufficient  certainty  that  this  business  was  done  in  a  court 
having  jurisdiction  to  refer  it  for  taxation  ;  and,  unless  that  does  sufficiently  appear, 
the  bill  has  not  been  properly  delivered.  On  the  8th  of  February,  1836,  I  perceive  a 
charge  for  "attending  registrar  to  settle  minutes."  That,  however,  by  no  means 
conclusively  shews  that  the  business  was  in  the  court  of  Chancery.  It  is  true  there  is 
a  registrar  in  that  court ;  but  there  is  also  a  registrar  in  Doctors'  Commons,  and  in 
the  court  of  Admiralty  (a)2.  The  item  under  the  same  date,  "copy  minutes,  as  wished 
to  be  settled,  for  the  Lord  Chancellor,"  might  have  reference  to  an  intended  applica- 
tion for  an  injunction.  "  Instructions  for  interrogatories,"  might  relate  to  proceedings 
in  this,  or  any  other  common  law,  court.  The  items  in  which  the  Master  of  the  Rolls 
is  introduced,  do  not  conclusively  shew  that  there  were  any  proceedings  in  the  Rolls 
court  (b) ;  still  less,  that  the  greater  part  of  the  proceedings  took  place  there.  I  [722] 
think  I  have  done  enough  to  shew  the  grounds  upon  which  my  opinion  of  the  insuffi- 
ciency of  this  bill  rests.  I  cannot,  however,  regret  the  conclusion  at  which  the  rest 
of  the  court  have  arrived,  seeing  that  justice  will  be  more  promptly  attained  than  if 
I  had  decided  according  to  my  present  view  at  the  trial. 

Ceesswell,  J.  I  am  of  opinion  that  the  direction  of  my  brother  Maule  was 
correct,  and  that  the  fourth  plea  afforded  no  answer  to  the  action.  I  quite  agree  with 
the  remark  of  Lord  Tenterden  in  Frowd  v.  SHUard  (1  C.  &  P.  51),  that  "  the  object  of 
the  legislature  is,  that  a  client  shall  have  his  bill  delivered  to  him  in  such  language  as 

(a)1  Vide  JTade  v.  Simeon,  ante,  539.     And  see  ib.  560  (a). 

(a)2  The  defendants  may  have  never  heard  of  any  other  registrar  than  the  registrar 
of  births,  deaths,  and  marriages. 

(b)  Proceedings  before  the  Master  of  the  Rolls  might  relate  to  the  amendment  of  a 
writ  of  dower,  or  of  a  writ  of  quare  impedit,  pending  in  this  court. 
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he  can  understand."  And  I  am  not  disposed  to  interfere  with  the  decision  of  the 
court  of  Queen's  Bench  in  Lewis  v.  I'riinrosi;.  Lord  Deimian  says:  "The  object  of 
giving  the  information  is,  to  enable  the  client  to  take  steps  to  ascertain  if  the  bill  is  a 
fair  one."  It  appears  to  me  that  there  is  enough  on  the  face  of  this  bill,  to  inform  the 
client  of  the  court  and  the  name  of  the  cause  in  which  the  business,  or  the  greatest 
part  of  it,  was  done.  The  earlier  items,  it  is  true,  are  not  for  business  done  in  any 
cause.  But,  in  Hilary  term,  1836,  the  name  of  a  cause  is  introduced  ;  and,  construing 
it  according  to  ordinary  intelligence  and  common  sense,  it  would  seem  to  me  that  all 

the  subsequent  proceedings  must  be  taken  to  have   I u  in  the  same  suit.     Several 

particulars  have  been  pointed  out  by  the  Lord  Chief  Justice,  which  tend  to  shew  to 
any  person  who  is  competent  to  read  and  to  understand  the  natural  meaning  of  words, 
that  the  business  was  done  in  Chancery.  But  taking  isolated  instances,  no  doubt,  an 
ambiguity  may  be  raised  :  but,  looking  at  the  whole  together,  it  seems  to  me  to  be 
intelligible  enough.  In  Trinity  term,  1840,  [723]  there  are  charges  for  "attending 
court  on  exceptions,"  immediately  following  charges  for  "  instructions  for  exceptions," 
and  "  copy  exceptions,  for  Master  of  Rolls;"  and  in  the  following  term  is  an  item, 
"Attending  Mr.  Bull,  explaining  to  him  the  situation  the  parties  were  placed  in  by 
the  decision  of  the  Master  of  the  Rolls."  Any  person  reading  that  must  conclude 
that  these  were  charges  for  business  done  in  the  Rolls  court.  Upon  the  whole,  there 
fore,  I  think  the  information  required  by  the  statute  is  given  with  sufficient  particu- 
larity, and  therefore  that  the  rule  for  entering  a  verdict  for  the  defendants  should  be 
discharged. 

Erle,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged.  The  statute 
requires  that  a  signed  bill  be  delivered;  and  the  courts,  looking  at  the  intention  of 
the  legislature,  have  superadded  a  requisition  that  it  shall  be  shewn,  on  the  face  of 
the  bill,  in  what  court  the  business  is  done,  as  well  as  the  name  of  the  cause.  Here, 
the  bill  is  not  headed  in  any  court ;  and  there  is  no  mention  of  the  name  of  a  cause 
until  the  third  page.  It  seems  to  be  agreed,  that,  if  enough  appears  to  convey  to  a 
person  of  ordinary  understanding  in  what  court  the  business  has  been  done,  and  in 
what  cause,  the  requisitions  of  the  statute  have  been  complied  with.  I  agree  with 
the  Lord  Chief  Justice  and  my  brother  Cresswell  that  this  bill  does  in  these  respects 
convey  a  reasonably  sullicient  amount  of  information.  There  is  the  title  of  a  cause  ; 
and  the  subsequent  items  disclose  the  history  of  the  proceedings,  through  the  Masters' 
office,  and  the  Rolls  court,  down  to  the  obtaining  a  judgment  in  the  suit.  I  think 
the  plaiutiH'  has  done  all  the  law  requires  of  him. 

Rule  discharged. 

[724]     Clark  v.  Dunsford.     Jan.  31,  1846. 

The  undertaking  to  give  material  evidence  upon  bringing  back  the  venue  to  the  county 
in  which  it  was  originally  laid,  is  satisfied  by  proving  any  fact  which  materially 
conduces  to  the  establishing  of  matter  which  may  be  in  issue,  arising  in  the  county 
to  which  the  cause  is  restored,  or  tending  to  enhance  the  damages — per  Tindal,  C.  J., 
and  Maule  and  Cresswell,  JJ.  ;  disscntieute,  Erie,  J.,  who  held  that  the  undertaking 
binds  the  plaintiff  to  prove  sonic  matter  arising  in  the  original  county,  which  i> 
indispensable  to  be  proved  in  order  to  maintain  the  action,  or  which  tends  to  enhance 

the  damages. — So,  although  the  course  of  the  pleadings  or  of  the  evidence  may 

render  such  fact  immaterial. — Therefore,  in  an  action  for  crim.  con.,  an  act  d( in 

Middlesex  in  furtherance  of  a  plan  for  hiring  lodgings  at  Bath,  lor  l  he  purpose  of 
facilitating  the  commission  of  adultery  there,  was  held  by  Tindal,  ( '.  J.,  and  Maule 
and  Cresswell,  JJ,  to  be  a  sufficient  compliance  with  an  undertaking  to  give  material 

evidence  in  Middlesex  ;  dissentiente,  Kile,  J. 

This  was  an  action  of  trespass  against    the  defendant,  a  sing at    Bristol,  for 

•criminal  conversation  witli  the  plaint  ill's  wife. 

The  venue,  which  had  originally  been  laid  in  .Middlesex,  was  ohanged,  at  the 
instance  of  the  defendant,  to  Somersetshire,  upon  tic  usual  affidavit  that  the  plaintiff's 

cause  of  action,  if  any,  arose  in  that  county,  and  not  in  Middlesex,  or  elsewhen t  of 

the  county  of  .Somerset.      The   plaint  ill'  afterwards   caused    it    to   be   brought    back    to 
Middlesex,  upon  the  ordinary  undertaking  to  give  material  evidence  in  that  county. 
At  the  trial,  before  Cresswell,  . I.,  at  the  last  sittings  in  Middlesex,  tic  plaintiff, 
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havftig  given  evidence  tending  to  prove  adulterous  intercourse  between  the  defendant 
and  his  (the  plaintiff's)  wife,  at  the  defendant's  own  house,  at  Bristol,  called  witnesses 
to  establish  a  like  criminal  intercourse  between  the  parties  at  a  house  at  Bath  in 
Somersetshire,  occupied  by  Mrs.  Needes,  under  the  following  circumstances: — On  the 
16th  of  July,  18-15,  a  gentleman,  who  was  identified  by  the  witnesses  as  the  defendant 
in  the  cause,  called  at  the  house  of  Mrs.  Needes,  and  expressed  a  wish  to  hire  the  first 
floor  furnished,  [725]  saying  that  he  wanted  it  for  the  purpose  of  meeting  a  lady  to 
whom  he  was  privately  married,  and  that  his  name  was  Lyde.  Mrs.  Needes  being 
from  home,  her  sister,  Miss  Withers,  promised  to  communicate  with  her  on  the  subject, 
and  write  to  him.  On  the  25th  Mrs.  Needes  received  a  letter  signed  "  W.  Lyde," 
which  letter  was  proved  aliunde  to  be  in  the  hand-writing  of  the  defendant,  and  which 
appeared  to  have  been  posted  on  the  preceding  day  at  Swindon,  in  Wiltshire,  and  in 
which  the  writer  requested  to  be  informed  whether  or  not  he  was  to  have  the  apart- 
ments ;  desiring  that  the  answer  might  be  addressed  to  "  W.  Lyde,  Esq.,  British  and 
Foreign  Institute  Hotel,  George  Street,  Hanover  Square,  London."  An  answer  was 
accordingly  written  by  a  nephew  of  Mrs.  Needes,  and  sent  addressed  as  requested. 
On  the  29th  of  July  the  defendant  called  at  Mrs.  Needes's  where  he  saw  Miss  Withers, 
and  told  her  he  had  received  the  letter.  He  then  paid  her  a  month's  rent  in  advance  ; 
and,  in  the  course  of  the  same  day,  the  plaintiffs  wife  (who  was  likewise  identified  by 
the  witnesses)  called  at  the  house,  and  passed  several  hours  with  the  defendant  there. 
There  was  no  evidence  to  shew  how  the  defendant  obtained  possession  of  the  letter 
addressed  to  W.  Lyde,  at  the  hotel  in  George  Street,  Hanover  Square. 

A  waiter  at  the  hotel  proved  that  the  defendant,  who  was  well  known  as  Mr. 
Dunsford,  came  there  on  the  16th  of  July  :  that  his  father  died  there  on  the  19th,  his 
body  remaining  there  till  the  21st ;  that  the  defendant  was  at  the  hotel  again  on  the 
27th,  and  left  it  on  the  28th.  It  was  also  proved  by  the  waiter  that  the  defendant 
was  at  the  hotel  from  the  22nd  of  August  until  the  26th. 

Mrs.  Needes  further  proved  that,  on  the  27th  of  August,  she  received  another 
letter  signed  "  W.  Lyde  "  (in  the  hand-writing  of  the  defendant),  dated  London,  [726] 
August  26th,  informing  her  that  the  writer  would  be  at  Bath  on  the  following  day  ; 
and  that  the  defendant  accordingly  came  to  her  house  on  that  day,  and  was  again 
visited  there  by  Mrs.  Clark. 

At  the  close  of  the  plaintiff's  case,  Sir  T.  Wilde,  Serjt.,  on  the  part  of  the  defen- 
dant, applied  for  a  nonsuit,  on  the  ground  that  the  defendant  had  failed  to  comply 
with  his  undertaking  to  give  material  evidence  of  some  matter  in  issue  (a)  arising  in 
the  county  of  Middlesex.  Sir  F.  Thesiger,  attorney-general,  contra,  insisted  that  the 
defendant  was  not  entitled  to  avail  himself  of  the  objection  unless  he  put  in  evidence 
the  plaintiff's  undertaking.     This  Sir  T.  Wilde  declined  doing. 

The  learned  judge  refused  to  nonsuit  the  plaintiff,  but  reserved  leave  to  the  defen- 
dant to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that  he  was  in  a 
situation  to  ask  it,  and  that  the  undertaking  had  not  been  complied  with. 

A  verdict  was  found  for  the  plaintiff,  damages  50001. 

Sir  T.  Wilde,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a  nonsuit  or  a 
new  trial  (b). 

Talfourd,  Serjt,  (with  whom  was  Butt),  shewed  cause.  The  undertaking  to  give 
material  evidence  in  Middlesex  not  having  been  produced  at  the  trial,  the  defendant 
is  in  precisely  the  same  condition  as  if  he  had  omitted  to  take  the  objection  then,  in 
which  case  he  would  not  be  in  a  situation  now  to  ask  for  a  nonsuit:  How  v.  Pickard 
(2  M.  &  W.  373,  5  Dowl.  P.  C.  606),  Santler  v.  Heard  (2  W.  Bla.  1031),  is  the  first 
case  on  [727]  record,  of  a  motion  to  enter  a  nonsuit  on  the  ground  of  an  omission 
to  comply  with  the  undertaking.  It  does  not,  however,  appear  from  the  report  of 
that  case  whether  such  an  undertaking  was  put  in  or  not.  In  the  subsequent  case 
of  WatUns  v.  Towers  (2  T.  B.  275),  Grose,  J.,  intimates  a  doubt  whether  the  court 
had  power  to  order  a  nonsuit  to  be  entered  against  the  consent  of  the  plaintiff". 
At  all  events,  the  plaintiff'  in  the  present  case  did  give  evidence  enough  arising  in 
Middlesex  to  satisfy  the  terms  of  his  undertaking.     There  are  many  cases  to  shew 

(a)  When  the  undertaking  is  given  it  is  uncertain  what  will  be  the  matter  in 
issue.     And  see  post,  730. 

(b)  The  rule  was  drawn  up  on  reading  the  nisi  prius  record,  and  the  two  rules  to> 
change  and  bring  back  the  venue. 
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that  very  slight  evidence  will  suffice.  Thus,  in  Gosling  v.  Birnie  (M.  &  M.  531), 
proof  of  a  conversation  with  the  defendant  in  the  cause,  referring  to  the  matters 
involved  in  it,  taking  place  after  the  writ  had  been  sued  out,  was  held  sufficient  to 
satisfy  an  undertaking  to  give  material  evidence  in  the  county  in  which  the  conversa- 
tion took  place.  In  Greenway  v.  Titchmarsh  (7  M.  &  W.  221,  9  Dowl.  P.  C.  279),  it 
was  held  that  such  an  undertaking  is  satisfied  by  evidence  bearing  on  the  amount 
of  damages  :  and,  therefore,  in  an  action  for  a  breach  of  warranty  of  a  horse,  in  which 
the  issue  raised  on  the  pleadings  was,  whether  the  plaintiff  bought  the  horse  of  the 
defendant  or  not.  payment  in  Middlesex  of  the  keep  of  the  horse,  after  notice  to  the 
defendant  of  its  unsoundness,  was  held  sufficient  to  satisfy  the  undertaking  to  give 
material  evidence  in  that  county.  So,  in  Collins  v.  Jenkins  (4  N.  C.  225,  5  Scott,  589), 
in  an  action  on  a  warranty  of  ahorse,  the  venue  having  been  changed  from  Middlesex 
to  Worcestershire,  and  brought  back  upon  the  usual  undertaking,  a  letter  written  by 
the  plaintiff's  attorney  in  Middlesex,  apprising  the  defendant  of  the  breach  of  warranty, 
and  stating  that  the  horse  was  standing  at  livery  at  the  defendant's  expense,  coupled 
with  an  ad-[728]-mission  in  Middlesex,  by  the  defendant's  agent,  of  the  receipt  of 
that  letter,  was  held  a  sufficient  compliance  with  an  undertaking  to  give  material 
evidence  of  some  matter  in  issue  arising  in  Middlesex.  In  Lawson  v.  Mangles  (2  M. 
&  Rob.  427),  where  the  plaintiffs,  who  sued  as  assignees,  sought  to  comply  with  the 
undertaking  to  give  material  evidence  in  London,  by  putting  in  the  fiat  and  appoint- 
ment of  assignees,  which  had  been  inrolled  in  the  court  of  bankruptcy  in  the  city  of 
London,  Parke,  B.,  said  :  "I  think  the  undertaking  is  satisfied  by  the  proceedings  in 
bankruptcy  which  are  put  in.  The  undertaking,  having  been  given  before  plea  pleaded, 
had  reference  to  the  declaration  ;  and  any  evidence  that  would  have  been  material 
to  support  the  cause  or  right  of  action  alleged  in  the  declaration,  if  such  cause  or 
right  had  been  traversed  by  the  defendants'  pleas,  is  sufficient  to  satisfy  the  plaintiffs' 
undertaking,  though  the  defendants  have  not  by  their  pleas  put  such  right  of  action 
in  issue.  If  the  defendants  had  denied  the  bankruptcy  by  pleading,  the  proceedings 
in  bankruptcy  would  have  been  necessary  evidence."  In  Wathins  v.  Towers  (2  T.  K.  275) 
proof  of  a  rule  for  payment  of  money  into  court  was  held  sufficient,  as  being  an 
admission  of  the  contract.  In  IAndley  v.  Bates  (2  C.  &  J.  659,  2  Tyrwh.  74G)  the 
undertaking  was  held  to  be  satisfied  by  proof  of  putting  into  the  post,  in  the  county 
tu  which  the  venue  was  restored,  letters  containing  invoices  touching  the  goods  in 
dispute.  [Erie,  J.  The  letters  containing  the  invoices  were  direct  evidence  of  the 
matter  in  issue.]  Vaughan,  B.,  there  says:  "  In  all  the  cases,  it  may  be  admitted  to 
be  laid  down  that  there  must  be  some  evidence  that  is  material ;  but,  if  it  bo  so,  we 
cannot  discuss  the  quantum  of  materiality.  If  any  one  fact  material  to  the  issue  be 
proved  to  have  arisen  in  the  county,  that  is  sufficient."  [729]  In  Hilling  v.  Dugan 
(ante,  vol.  i.  p.  8),  the  defendant  bought  goods  of  A.  at  Southampton,  within  the 
county  of  the  town  of  Southampton,  which  were  sent  to  him  at  Southsea,  in  Hampshire  : 
two  months  afterwards  the  plaintiff — -for  whom,  it  appeared.  A.,  as  agent,  had  made 
the  contract — sent  the  defendant  a  duplicate  invoice,  inclosed  in  a  letter  posted  in 
Middlesex:  in  reply,  the  defendant  disclaimed  all  knowledge  of  the  plaintiff,  but 
admitted  the  contract  with  A.,  and  expressed  his  willingness  to  pay  the  plaintiff, 
provided  A.  authorized  him  so  to  do:  and  it  was  held  that  these  letters — A.'s  agency 

being  proved — were  sufficient  to  satisfy  an  undertaking  to  give  material  evide in 

Middlesex.  The  facts  upon  which  the  plaintiff  relies  are  much  stronger  than  those 
of  any  of  the  cases  cited.  The  negotiation  for  the  hire  of  the  apartments  al  Bath — 
which  were  to  be  the  scene  of  the  adultery —was  opened  by  the  defendant  on  the 
16th  of  .Inly.  His  father  was  then  lying  on  his  death-bed  at  the  hotel  in  George 
Street,  Hanover  Square.  Be  died  mi  the  19th;  and  on  the  21th,  before  the  funeral 
hail  taken  place,  the  defendant  addressed  a  letter  from  Swindon,  in  Wiltshire,  to 
Mrs.  Needes,  at  Hath,  desiring  to  know  whether  he  was  iii  hue  the  apartments,  and 
requesting  that  an  answer  might  be  forwarded  to  him,  addressed  to  W.  Lvde,  at 
the  hotel:  on  the  26th  the  answer  came;  and  on  the  29th,  only  icn  days  after  his 
father's  decease,  the  defendant,  is  found  in  possession  of  the  lodgings  at  Bath,  receiving 
the  visits  of  Mrs.  Clark.    All  this  was  most  material  e\  idence  in  estimating  the  degree 

of  the  defendant's  guilt,  and  a  legitimate  Bubject  for  consideration  ti] the  question 

of  damages.  Suppose  an  action  had  been  brought  by  cither  party  for  a  breach  of  the 
contract  for  the  hire  of  the  apartments,  would  ad  the  letter  received  by  the  defendant 
and  the  letter  [730]  written  by  him  in  Middlesex,  have  been  material  evidence  1    It 
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was  most  important  in  this  case  to  shew  the  preconcerted  scheme  for  meeting  the 
plaintiff's  wife  at  Bath.  Besides,  it  was  impossible  to  foresee  what  questions  of 
identity  would  arise  at  the  trial.  Again,  on  the  25th  of  August,  the  defendant  wrote 
from  the  hotel  in  George  Street  to  the  landlady  of  the  house  at  Bath,  desiring  that 
the  rooms  might  be  prepared  for  his  reception  on  the  27th  ;  on  which  day  he  waa 
joined  there  by  Mrs.  Clark.  The  case  is  infinitely  stronger  than  that  of  The  King  v. 
Bwrdett  (3  B.  &  Aid.  717,  4  B.  &  Aid.  95).  There,  the  question  was  whether  the 
letter,  which  was  the  subject  of  the  information,  had  been  published  in  Leicestershire. 
The  letter,  which  was  in  the  handwriting  of  the  defendant,  but  without  date  or  post- 
mark, was  delivered  open  by  Mr.  Bickersteth  (now  Lord  Langdale),  the  friend,  and 
legal  adviser,  of  the  defendant,  to  a  Mr.  Brookes,  on  the  23rd  or  24th  of  August, 
1819,  for  publication  in  the  London  newspapers.  The  only  evidence  to  shew  a  publica- 
tion in  Leicestershire  was,  that  the  letter  was  dated  from  the  defendant's  residence, 
Kirby  Park,  in  that  county,  and  that  the  defendant  was  seen  in  that  neighbourhood 
on  the  22nd  and  23rd  of  August ;  and  it  did  not  appear  that  he  had  left  that  place 
until  after  the  publication  of  the  letter  in  the  newspapers.  This  was  ruled  by  Best,  J. 
to  be  sufficient  evidence  to  go  to  the  jury  ;  and  the  court  afterwards  held  that  the 
information  was  well  laid  in  the  county  of  Leicester.  Here,  the  letters,  coupled  with 
the  surrounding  circumstances  of  misrepresentation  and  falsehood,  were  material  to 
establish,  not  the  entire  cause  of  action,  it  is  true,  nor,  perhaps,  any  part  of  the  cause 
of  action,  but  the  preconcerted  arrangement  by  the  defendant  for  the  perpetration 
of  the  guilty  act  of  which  the  plaintiff  complains  ;  and  they  amply  satisfied  [731] 
the  undertaking  he  entered  into.  The  suggestion  made  on  moving  for  this  rule — that 
it  was  not  competent  to  the  plaintiff,  after  he  had  established  a  complete  case  of 
adultery  at  Bath,  to  proceed  to  give  evidence  of  another  distinct  cause  of  action  partly 
arising  in  Middlesex — is  totally  without  foundation.  As  against  the  defendant,  the 
plaintiff  is  entitled  to  avail  himself  of  the  affidavit  upon  which  the  rule  to  change  the 
venue  was  obtained,  wherein  the  defendant  distinctly  swears  that  the  cause  of  action, 
if  any,  arose  in  the  county  of  Somerset,  and  not  elsewhere. 

Sir  T.  Wilde,  and  Channell,  Serjts.,  in  support  of  the  rule.  The  objection  that 
the  plaintiff  has  failed  to  satisfy  his  undertaking  to  give  material  evidence  in  Middlesex, 
clearly  is  one  that  can  only  be  taken  by  way  of  nonsuit :  Scantier  v.  Heard  (2  W.  Bla. 
1031)';  Brwkshaw  v.  Hopkins  (Cowp.  409):  Ned  v.  NeviMe  (2  Marsh.  278);  Powell  v. 
Rich  (ibid.  494).  And  the  defendant  was  not  bound  to  produce  the  rule.  It  was 
enough  to  call  the  attention  of  the  court  and  the  counsel  to  the  undertaking.  It  was 
at  the  plaintiff's  option  to  perform  or  not  the  engagement  he  had  entered  into  with 
the  court ;  and,  if  he  has  failed  to  perform  it,  he  cannot  resist  the  authority  of  the 
court  to  direct  a  nonsuit  to  be  entered.  In  ejectment,  it  is  not  necessary  to  produce 
the  consent-rule  as  part  of  the  plaintiff's  case :  but,  if  the  defendant  does  not  appear, 
or  refuses  to  confess  lease,  entry,  and  ouster,  and  the  plaintiff  is  thereupon  nonsuited, 
the  latter  is  entitled  to  judgment  and  execution  (e)  immediately  :  Doe  d.  Ch'eaves  v. 
Baby  (2  B.  &  Ad.  948) ;  Doe  d.  Flemming  v.  Armfield  (1  Dowl.  N.  S.  327). 

[732]  Assuming,  then,  that  the  defendant  has  placed  himself  in  a  position  to  urge 
the  objection,  the  undertaking  has  not  been  performed.  In  early  times,  the  laying 
of  the  venue  in  the  county  where  the  cause  of  action  arose,  was  rigidly  enforced. 
Statutes  were  passed,  and  rules  were  made,  imposing  penalties  for  a  departure  from 
this  course.  It  was  competent  to  the  defendant,  originally,  to  move  to  quash  the 
writ,  if  he  could  shew  it  to  have  been  sued  out  in  a  wrong  county  (vide  post,  742,  n. ) : 
subsequently,  he  was  allowed  to  traverse  the  county.  Under  the  equity  of  the  statutes 
6  Bic.  2,  c.  2,  and  4  H.  4,  c.  18,  the  courts  introduced  the  practice  of  changing  the 
venue  upon  the  defendant's  affidavit ;  but,  inasmuch  as  this  was  done  upon  a  state- 
ment which  the  plaintiff  had  no  opportunity  of  answering,  he  was  allowed  to  restore 
the  venue  to  the  original  county,  upon  an  undertaking  to  give  at  the  trial  material 
evidence  of  some  matter  in  issue  arising  in  that  county — giving  the  defendant  the 
same  (b)  advantage  that  he  would  have  had  by  a  traverse  on  the  record,  for  which  the 

(c)  Not  in  the  action  in  which  the  default  took  place,  but  in  the  precedent  action 
against  the  casual  ejector,  in  which  judgment  and  execution  were  conditionally  stayed. 

(h)  Upon  the  traverse  the  plaintiff  would  be  bound  to  shew  that  the  cause  of  action 
arose  wholly  or  in  part  in  the  county  in  which  he  had  stated  it  to  have  arisen.  To 
this  cause  of  action  the  matters  ultimately  in  issue  might  be  wholly  collateral.  Et 
vide  post,  746,  n. 
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modem  practice  was  substituted,  viz.  a  nonsuit  in  case  of  the  defendant's  failure  to 
comply  with  this  undertaking :  Grilb.  Hist.  C.  P.  c.  7  ;  1  Wms.  Saund.  74,  n.  (2) ; 
Sander  v.  Heard.  [Tindal,  C.  J.  Would  not  the  undertaking  lie  satisfied  by  proof  of 
special  damage  arising  in  the  original  county  ?]  Undoubtedly  it  would.  [Tindal,  C.  J. 
Then,  as  you  cannot  traverse  the  special  damage,  the  terms  are  not  convertible.]  The 
damages  are  in  issue  in  the  cause.  The  plaintiff  is  bound,  in  order  to  satisfy  the 
undertaking,  to  prove  some  part  at  least  of  the  cause  of  action  to  have  arisen  in  the 
county  to  which  the  undertaking  applies.  In  Lindley  v.  Bates  the  evidence  in  York 
shire  [733]  proved  the  contract.  In  Curtis  v.  Drmkwater  (2  1>.  &  Ad.  Hi!)),  which  was 
an  action  against  a  coach-proprietor  for  negligence  in  conveying  the  plaintiff  from 
Oxford  to  Leominster,  the  accident  of  which  the  plaintiff  complained  happened  in 
Oxfordshire ;  and  it  was  held  that  the  inconvenience  suffered,  and  expense  incurred 
by  the  plaintiff  in  the  county  of  Worcester,  was  material  evidence  of  a  matter  in  issue 
arising  there,  within  the  meaning  of  the  undertaking  given  on  restoring  the  venue. 
There,  as  in  Collins  v.  Jenkins  (4  X.  C.  225,  5  Scott,  5S9),  the  evidence  went  to  shew 
the  plaintiff  entitled  to  damages  which  he  otherwise  could  not  have  obtained.  There 
is  nothing  in  any  of  the  cases  to  shew  that  the  undertaking  will  be  satisfied  by  proof 
of  any  collateral  matter:  and  in  Cockerell  v.  Chamberlayne  (1  Taunt.  518),  the  contrary 
was  expressly  held.  What  is  the  matter  in  issue  here?  The  adultery  in  Somerset- 
shire, and  the  amount  of  damages.  When  the  plaintiff  has  proved  a  fact  in  Somerset- 
shire from  which  he  asks  the  jury  to  infer  that  adultery  has  been  committed  there, 
and,  in  order  to  strengthen  that  inference,  goes  on  to  prove  a  long  series  of  independent 
and  collateral  facts  occurring  in  Middlesex,  can  it  be  said  that  all  these  are  material 
evidence  of  some  matter  in  issue  arising  in  Middlesex  ?  Clearly  not.  [Cresswell,  J., 
referred  to  the  terms  of  the  rule  of  Hilary  term,  2  W.  4,  c.  103,  which  provides  that 
"  the  venue  shall  not  be  brought  back,  except  upon  an  undertaking  of  the  plaintiff  to 
give  material  evidence  (d)  in  the  county  in  which  the  venue  was  originally  laid."] 
That  rule  was  framed  for  the  mere  purpose  of  assimilating  the  practice  of  the  court  of 
King's  Bench  and  that  of  the  Common  Pleas,  which  were  before  at  variance  in  this 
respect.  The  whole  argument  urged  on  [734]  the  part  of  the  plaintiff  shews  the 
evidence  in  question  to  have  tended  remotely  to  substantiate  a  matter  in  issue  arising 
in  Somersetshire,  and  not  elsewhere.  In  (luaril  v.  JIoi/i/c  (10  East,  32),  the  venue  was 
changed  from  Middlesex  to  Devonshire,  in  an  action  for  criminal  conversation,  upon 
the  usual  affidavit  that  the  whole  cause  of  action,  if  any,  arose  in  Devonshire,  and  not 
elsewhere  out  of  that  county  ;  whereupon  a  rule  nisi  was  obtained  for  discharging  the 
rule  to  change  the  venue,  upon  an  affidavit  that  the  marriage  of  the  plaintiff  with  his 
wife  was  had  in  Ireland.  Lord  Ellenborough  said  :  "The  rule  for  changing  the  venue 
having  been  made  on  the  usual  affidavit,  that  the  whole  cause  of  action  arose  in  the 
county  of  Devon,  and  not  elsewhere,  makes  it  necessary  to  consider  what  is  the  whole 
cause  of  action  in  this  case.  Now,  that  is  the  trespass  committed  on  the  wife  ,  and 
the  proof  of  the  marriage  of  the  plaintiff,  though  necessary  to  entitle  him  to  recover 
for  the  injury  complained  of,  is  no  pail  of  the  cause  of  action.  As  in  Clarke  \.  Reed 
(1  X.  ft.  :>  10),  where,  upon  a  rule  for  changing  the  venue  from  London  to  Essex, 
in  an  action  brought  by  the  assignees  of  a  bankrupt  against  the  defendant  for 
money  had  and  received,  it  having  been  objected  that  the  commission  had  issued 
at  Westminster,  and  that  the  assignees  were  chosen  at  Guildhall,  and  that,  as  it 
thereby  appeared  that  the  whole  cause  of  action  did  not  arise  in  Essex,  the  plaintiff 
was  entitled  to  retain  his  action  in  London  ;  the  chief  justice  Baid  that,  if  the  cause  oi 

action  arose  in  two  different  counties,  the  defendant   had  no  right   to  change  the  \ ■em a-  . 

but  that  the  matters  stated  were  no  part  of  the  cause  of  action,  which  must  have  arisen 
before  the  bankruptcy,  though  they  were  material  evidence  to  he  given  in  support  of  it  ; 
therefore  that  the  plaintiff  must  undertake  to  give  material  evidence  in  London,  in  order 
[735]  to  draw  back  the  venue.  So  here,  though  the  marriage  be  a  materia]  induce- 
ment  to   the   right  of   the  plaintiff  to  maintain  the  action  in  reelect   to  the  trespass  on 

his  wife,  yet  it  is  no  part  of  the  cause  ol  action  ;  and  consequently  the  venue  can  only 
be  brought  back  by  the  plaint  ill's  undertaking  to  give  material  evidenoein  Middlesex.'' 
Here,  the  cause  of  action  is  the  adultery.  To  prove  that  the  plaintiff  oilers  evidence 
of  certain   transactions  alleged  to  have  taken  place  in  Middlesex,  which,  coupled  with 

(d)  The  rule  is  silent  as  to  "some  matter  in  i  nie."     The  introduction  of  this  term 
into  tho  undertaking  appears  to  be  calculated  to  lead  to  embarrassment  and  confusion. 
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other  facts  arising  at  Bath,  in  Somersetshire,  lead  to  a  probable  inference  that  the 
adultery  was  committed  at  that  place.  The  court  will  bear  in  mind  the  reason  of  the 
rule  and  of  the  undertaking.  If  any  thing  occurred  in  Middlesex,  tending  in  any 
degree  to  prove  that  the  imputed  adulterous  intercourse  really  did  take  place  at  Bath, 
then  there  would  have  been  some  foundation  for  the  plaintiffs  argument.  But,  to 
satisfy  the  undertaking,  the  proof  must  be  material  to  some  matter  in  issue  arising  in 
the  county  of  Middlesex.  The  fact  of  the  defendant  having  made  a  contract  in 
Middlesex  for  the  hiring  of  the  apartments  at  Bath,  was  wholly  immaterial  and 
collateral  to  the  matter  in  issue.  What  are  the  facts  ?  The  defendant  was  resident 
at  an  hotel  in  Middlesex,  where  he  was  well  known  by  the  name  of  Dunsford.  A 
letter  was  sent  there  by  Mrs.  Needes,  addressed  (it  may  be  assumed)  to  the  defendant 
by  the  name  of  Lyde,  and  that  letter  he  afterwards,  at  Bath,  admitted  he  had 
received.  How  a  letter  so  addressed  got  to  his  hands,  there  was  no  evidence  to 
explain.  But  it  may  be  assumed  that  it  did  reach  the  defendant.  He  answered  it  by 
return  of  post,  desiring  Mrs.  Needes  to  get  the  apartments  ready  for  his  reception  on 
the  following  day.  Now,  the  single  fact  to  be  established  being  the  adultery  at  Bath, 
how  can  it  be  said  that  there  was  evidence  of  any  matter  in  issue  arising  in  Middlesex, 
when  all  that  is  proved  to  [736]  have  occurred  there  was  something  tending  in  some 
degree  to  strengthen  the  inference  of  adultery  at  Bath  !  The  suggestion  of  the  death 
of  the  defendant's  father  at  the  hotel  in  George  Street,  is  just  as  remote  from  any 
bearing  upon  the  matter  in  issue.  To  hold  the  evidence  adduced  here  to  be  sufficient 
to  satisfy  the  plaintiff's  undertaking  to  give  at  the  trial  evidence  of  some  matter  in 
issue  (vide  supra,  733  (d))  arising  in  the  county  of  Middlesex,  will  be  going  very  much 
further  than  any  of  the  authorities  warrant,  and  infinitely  beyond  the  reason  upon 
which  the  practice  is  founded. 

Tindal,  C.  J.  The  question  in  this  case  is,  whether  or  not  the  plaintiff  has 
complied  with  the  undertaking  entered  into  by  him  on  obtaining  the  rule  to  bring 
back  the  venue  to  the  county  in  which  he  had  originally  laid  it,  namely,  to  give 
material  evidence  at  the  trial  of  some  matter  in  issue  arising  in  the  lastmentioned 
comity.  It  is  to  be  observed  that  the  plaintiff  is  not  by  this  undertaking  required  to 
shew,  as  was  formerly  the  case,  that  the  whole  cause  of  action  arose  in  the  county  to 
which  the  venue  is  restored,  but  only  to  give  material  evidence  of  some  matter  in 
issue  arising  there.  Sir  \V.  Blackstone,  in  Sander  v.  Heard,  points  out  the  alteration 
and  progress  of  the  law  in  this  respect.  "  Originally,"  he  says,  "  it  was  required  that 
the  plaintiff  should  give  no  evidence  at  the  trial,  but  what  arose  in  the  county  where 
the  venue  was  retained  (h).  If  he  gave  none  such,  he  must  have  been  nonsuited,  of 
course.  But,  when  it  was  laid  down,  more  liberally,  in  Swaine's  case  (c),  that  the 
plaintiff  might  lay  his  venue  in  any  county  wherein  part  of  the  cause  of  action  arose, 
he  was  then  bound  [737]  only  to  give  some  evidence,  and  not  the  whole — dare 
aliquam  evidentiam — in  the  county  where  the  venue  was  laid  (a) ;  which  continues  to 
be  the  rule  at  this  day."  We  have,  therefore,  to  determine  what  is  the  true  meaning 
of  this  undertaking,  as  contrasted  with  the  former  practice.  I  am  of  opinion  that,  if 
the  defendant  proves  any  fact,  which  materially  conduces  to  prove  the  matter  in  issue, 
arising  in  the  county  to  which  the  venue  is  restored,  he  satisfies  the  undertaking. 
What  was  the  matter  in  issue  here  ?  Whether  the  defendant  had  been  guilty  of 
adultery  with  the  plaintiff's  wife  in  the  county  of  Somerset,  If  the  plaintiff  proved 
any  matter  arising  in  Middlesex  which  had  a  material  tendency  to  establish  the 
affirmative  of  that  issue,  that  was  a  complete  compliance  with  the  undertaking.  In 
the  course  of  the  argument  it  has  been  said  that,  in  considering  whether  or  not  the 
undertaking  has  been  satisfied,  regard  must  be  had  to  the  materiality  of  the  evidence, 
and  that  it  is  entirely  a  question  of  degree.  To  my  mind,  however,  it  appears  to  be 
enough  that  it  is  such  evidence  as,  in  the  judgment  of  reasonable  men,  would  naturally 
conduce  to  the  finding  of  the  issue  for  the  plaintiff.  It  suffices  that  it  is  material  at 
the  time.  If  it  becomes  immaterial  by  reason  of  other  evidence  given  in  the  cause,  or 
from  the  course  of  the  pleadings,  it  is  not  the  less,  in  my  opinion,  a  compliance  with 

(b)  Fore rs  v.  Jaques,  1  Keb.  859 ;  Anon.  1  Siderf.  442. 

(c)  1  Siderf.  405.  There  the  question  was,  not  whether  the  plaintiff  was  entitled 
to  bring  back,  but  whether,  under  the  circumstances,  the  defendant  was  entitled  to 
change,  the  venue. 

(a)  Anon.  2  Salk.  669;  Anon.  12  Mod.  515. 
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the  undertaking.  If  it  was  once  material,  the  plaintiff's  undertaking  is  satisfied.  Was 
the  evidence  here  given  materia]  in  this  view  .'  The  question  in  issue  was,  whether  or 
not  the  parties  had  committed  adultery  in  the  county  of  Somerset.  If  the  plaintiff 
shewed  a  complete  plan  and  contrivance  by  the  defendant  in  the  county  of  Middlesex, 
by  which  the  wife  was  to  lie  brought  into  the  company  of  the  defendant  in  Somerset- 
shire for  the  purpose  of  an  adulterous  inter-[738]-course  there,  who  can  doubt  that 
that  was  material  evidence  of  some  matter  in  issue  arising  in  Middlesex  i  It  is  true, 
it  was  not  direct  and  immediate  evidence  of  the  fact  of  adultery  :  but  it  was  evidence 
whence  the  jury  might  very  justly  infer  a  plot  for  carrying  into  effect  I  he  guilty  design 
afterwards  consummated  in  the  county  of  Somerset.  It  appears  that  the  defendant, 
under  the  assumed  name  of  Lyde,  addressed  a  letter  from  Swindon,  in  Wiltshire,  on 
the  I'lith  of  July,  to  Mrs.  Xeedes,  at  Bath,  upon  the  subject  of  the  hiring  of  the 
lodgings  there,  directing  Mrs.  Needes  to  send  the  answer  addressed  to  him  as 
"  W.  Lyde,  Esq.j  British  and  Foreign  Institute  Hotel,  George  Street,  Banover  Square, 
London  : "  that  the  defendant  was  at  that  hotel  on  the  day  the  answer  arrived  ;  that 
somehody  got  the  letter;  and  that  the  defendant  acted  upon  it,  and  afterwards 
admitted  that  it  had  come  to  his  hands,  and  in  reply  to  it  wrote  to  Mrs.  Needes  to 
say  that  he  would  take  possession  of  the  apartments  on  the  following  day,  which  he 
did.  The  whole  plan  of  obtaining  the  lodgings  at  Bath,  for  the  criminal  purpose 
for  which  they  were  afterwards  used,  was  thus  matured  and  carried  into  effect  in 
Middlesex.  It  seems  to  me  that  that  alone  most  materially  conduced  to  the  finding 
of  the  issue  for  the  plaintiff,  and  therefore  that  the  undertaking  was  properly 
complied  with. 

Maule,  J.  I  am  of  the  same  opinion.  It  is  unnecessary  to  consider  some  of  the 
points  that  have  been  discussed.  The  action  is  brought  for  criminal  conversation 
with  the  plaintiff's  wife,  to  which  the  defendant  has  pleaded  not  guilty.  The  venue 
originally  was  laid  in  Middlesex.  The  defendant  changed  it  to  Somersetshire,  upon 
the  usual  affidavit  that  the  cause  of  action  arose  at  Bath,  in  the  county  of  Somerset, 
and  not  elsewhere.  The  plaintiff  brought  it  back  to  Middlesex,  [739]  upon  an  under- 
taking to  give  at  the  trial  material  evidence  of  some  mallei-  m  issue  arising  in  that 
county:  and  the  question  turns  upon  the  construction  of  that  undertaking.  The 
evidence  given  at  the  trial,  so  far  as  this  point  is  concerned,  consisted  of  a  letter 
written  by  the  defendant  in  Wiltshire,  and  the  answer  thereto  addressed  to  the  defen- 
dant, at  his  desire,  by  t  lie  assumed  name  of  Lyde,  at  an  hotel  in  the  comity  of  Middle 
sex,  and  of  another  letter  written  by  the  defendant  from  the  same  hotel,  containing 
a  contract  for  the  hiring  of  apartments  at  Bath,  for  the  express  purpose  of  meet  mil; 
the  plaintill's  wife.  This  clearly  was  a  most  important  ingredient  in  the  plaintiffs 
case.  It  was  evidence  of  a  contract,  made  by  the  defendant  in  Middlesex  fur  the  hiring 
of  apartments  in  the  county  of  Somerset,  to  enable  him  to  canyon  the  adulterous 
intercourse.  The  question  is  whether  it  satisfied  the  undertaking.  <  >n  the  pari  of 
the  defendant  it  was  insisted  that  the  plaintiff  was  bound  to  shew  that  the  cause  of 
action,  or  some  material  part  of  it,  arose  in  Middlesex.  <»n  the  other  hand,  il  was 
contended  that  it  was  not  necessary  to  shew  that  any  part  of  I  lie  cine  <  ■  t  action  arose 
there,  but  that  the  plaintiff  complied  with  his  undertaking  by  proof  of  some  matter 

arising  in  Middlesex  tending  to  sustain  the  actil r  I"  enhance  the  damages,  alt! gh 

the  whole  cause  of  action  might  have  arisen  elsewhere.  I  am  of  opinion  that  this  latter 
proposition  is  correct,  and  that  the  undertaking  may  be  complied  with,  not  withstanding 

no  part  of  the  plaintill's  cause  of  act  inn  may  have  arisen  in  Middlesex.  The  argumenl 
on  the  pari  of  the  defendant  was  founded  chiefly  on  the  form  of  the  affidavit  used  on 

the   motion  to  change   the  venue,  and   on   the  aiilient    law  which   compelled  parties   to 

bring  their  suits  in  the  county  in  which  the  cau  e  of  action  arose.     1  think,  however, 

that  theaiitieut    practice,  founded  on  the   6    b'ic  2,  0.  '-'.  and    I   lieu.    I.  c.   I  s,  [740]  is 

by  no  means  to  be  assumed  in  i„-  the  basis  of  the  modern  practice,  "i  thai  the  latter 
was  designed  to  attain  the  same  objeel  as  the  former.     On  the  contrary,  the  antient 

policy    of    the    law    was,    ||i:it    the    lii.il    should    like    place    where    tin     cause    (if    action 

arose  (a) :  whereas,  in  modern  times,  the  courts  deal  with  the  venue  in  act 9  transitory 

as  they  think  lit.    The  application  i"  change  the  venue  is  founded  rather  upon  a  u  ual 

form  (if  affidavit,  than   upon  a  compliance  with  an  exact   rule  (if  COUrt      The  court      if 

in  the  habit  of  considering  where  the  action  will,  upon  the  whole,  !»•  the  most  cm 

(0)  Vide  post,  Tli',  n.,  746,  n. 
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veniently  tried.  Where  an  impartial  trial  cannot  be  had  in  the  county  in  which  the 
venue  is  laid,  or  the  place  is  remote  from  the  residence  of  the  witnesses,  or  there  is 
any  other  sufficient  cause,  the  court  is  in  the  habit  of  interposing,  not  for  the  purpose 
of  enabling  the  parties  to  try  the  cause  in  the  county  in  which  the  cause  of  action 
arose,  but  at  the  place  at  which  it  can  with  most  convenience  be  tried.  Construing 
the  terms  of  the  undertaking  according  to  their  natural  import,  they  will  not  be  found 
to  differ  from  what  we  are  now  deciding.  On  the  other  hand,  we  should  be  doing 
violence  to  the  words  of  the  undertaking,  if  we  were  to  hold  that  the  plaintiff  does 
not  satisfy  it,  unless  he  proves  that  some  part  of  the  cause  of  action  arose  in  the  county 
to  which  the  venue  is  restored.  The  undertaking  makes  no  mention  at  all  of  the  cause 
of  action.  If  it  had  been  intended  that  the  plaintiff  should  engage  to  prove  a  cause 
of  action  arising  in  the  county  in  which  the  venue  was  originally  laid,  the  proper  words 
were  at  hand  to  express  that  intention.  The  true  meaning  of  the  undertaking  is  this  : 
— It  may  be  that  the  whole  cause  of  action  arose  in  the  county  of  Somerset ;  but  I 
undertake  at  the  trial  to  give  material  evidence  of  some  [741]  matter  in  issue  arising 
in  Middlesex,  where  the  venue  was  originally  laid.  It  is  generally  enough  if  the 
plaintiff  shews  that  he  had  a  substantially  good  reason  for  laying  the  venue  in  the 
county  to  which  it  is  restored.  I  think  the  undertaking  was  not  meant  to  be  incon- 
sistent :  it  is  not  an  issue  taken  upon  the  affidavit  of  the  defendant  on  the  rule  for 
changing  the  venue,  that  the  cause  of  action  arose  in  Somersetshire,  and  not  elsewhere, 
but  a  sort  of  confession  and  avoidance  of  it.  That  seems  to  me  to  be  the  result  of  the 
cases  which  have  been  referred  to  in  the  course  of  the  argument.  In  Lauvon  v.  Mangles 
(2  M.  &  Rob.  427),  Parke,  B.,  lays  it  down,  that  the  undertaking  is  satisfied  "by  any 
evidence  in  the  original  county,  not  of  the  cause  of  action,  but  tending  to  support  the 
cause  of  action,  alleged  in  the  declaration."  In  that  case  the  bankruptcy  was  no  part 
of  the  cause  of  action  ;  and  yet  it  was  held  that  the  undertaking  to  give  material 
evidence  in  London  was  satisfied  by  proof  of  the  appointment  of  the  plaintiffs  as 
assignees  there.  If  we  were  to  interpret  the  undertaking  according  to  the  defen- 
dant's affidavit,  or  according  to  what  is  said  to  have  been  the  equity  of  the  statutes 
6  Ric.  2,  c.  2,  and  4  H.  4,  c.  18  (b),  we  should  be  departing  from  the  words  and  spirit 
of  the  undertaking  as  it  is  interpreted  and  acted  upon  in  modern  times.  Notwith- 
standing the  whole  cause  of  action  may  have  arisen  in  Somersetshire,  yet,  if  the 
plaintiff  shewed  evidence  of  any  fact  arising  in  Middlesex,  which  would,  at  the  time 
the  undertaking  was  given,  be  material  to  the  inquiry  then  raised,  that  would  be  a 
satisfactory  compliance  with  the  undertaking.  I  do  not  agree  that  nothing  short  of 
proof  of  adultery  in  Middlesex  would  satisfy  the  undertaking.  I  cannot  conceive 
anything  to  fall  [742]  more  correctly  within  the  description  of  evidence  of  some  matter 
in  issue  arising  in  the  county  of  Middlesex,  than  that  the  defendant  in  that  county 
made  a  contract  for  the  hiring  of  apartments  in  Bath  for  the  express  purpose  of 
committing  adultery  with  the  plaintiff's  wife.  That  such  was  his  intention,  is  clear 
from  his  statement  to  Miss  Withers,  when  he  first  went  to  look  at  the  apartments. 
If  that  evidence  was  not  material,  it  could  only  be  excluded  from  that  category  on 
the  ground  that  it  did  not  prove  any  part  of  the  cause  of  action  ;  which  proof,  in  my 
opinion,  is  not  necessary  to  satisfy  the  undertaking.  Without  adverting  to  the  other 
points  urged  on  the  argument,  I  agree  with  the  lord  chief  justice,  that  the  rule  must 
be  discharged,  on  the  ground  that  the  evidence  given  in  Middlesex  was  sufficient  to 
satisfy  the  plaintiff's  undertaking. 

Ckksswell,  J.  I  also  think  the  rule  for  entering  a  nonsuit  in  this  case  ought  to 
be  discharged.  In  order  to  arrive  at  the  true  construction  of  the  undertaking  in 
question,  we  must  look,  not  to  the  statute  of  Richard  2,  nor  to  the  origin  of  the 
practice  on  changing  the  venue — which  might  lead  into  much  curious  research  (a) — 
but  to  that  which  is  now  the  settled  practice  of  the  courts.  I  think  it  cannot  be 
denied  that  the  evidence  given  at  the  trial  as  to  what  took  place  in  the  county  of 
Middlesex,  most  materially  conduced  to  the  verdict :  it  was  most  material  in  two 
respects  ;  in  the  first  place,  it  tended  to  prove  the  object  the  defendant  had  in  view 

(b)  Vide  Chine//  v.  Laurence,  M.  4  H.  6,  fo.  2,  pi.  4;  Stik  v.  Prior  of  Hails, 
M.  8  H.  6,  fo.  23,  pi.  9. 

(a)  Before  the  statutes  a  plaintiff  brought  his  action  "  where  he  might  soonest 
bring  the  defendant  to  answer,"  per  Schard  (John  de  Shardelow,  Just,  of  C.  P.),  H.  10 
E.  3,  fo.  7,  pi.  19.     And  see  P.  14  E.  3,  Fitz.  Abr.  Brief,  pi.  274. 
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in  meeting  the  plaintiff's  wife  at  Bath  ;  and,  in  the  next  place,  it  tended  to  shew  that 
the  defendant  was  the  person  who  hired  the  apartments  at  Bath,  and  who  there  met 
the  plaintiff's  wife.  Accordingly  to  the  old  [743]  practice,  if  the  defendant  wished  to 
remove  the  venue  from  the  place  where  the  plaintiff  had  laid  it,  to  another  county, 
he  was  obliged  to  swear  that  the  whole  cause  of  action  arose  in  the  county  to  which 
he  sought  to  change  it.  The  practice  of  the  three  courts  upon  the  subject,  before  the 
rule  of  Hilary  term,  li  W.  4,  differed.  In  the  King's  Bench,  the  rule  to  change  the 
venue  was  absolute  in  the  first  instance  ;  in  this  court,  it  was  a  rule  to  shew  cause 
only,  which  was  discharged,  if,  on  shewing  cause,  the  plaintiff  swore  that  the  whole 
of  the  cause  of  action  did  notarise  in  the  county  to  which  it  was  sought  by  the  rule 
to  change  the  venue ;  and,  in  the  Exchequer  it  was  a  rule  nisi,  which  made  itself 
absolute  unless  cause  was  shewn  to  the  contrary  on  or  before  the  day  therein  men- 
tioned. In  the  King's  Bench  and  (</)  in  the  Exchequer,  if  the  plaintiff  wished  to 
restore  the  venue  to  the  original  county,  he  could  only  do  so  upon  undertaking  to  gi\  e 
material  evidence  in  that  county.  In  this  court,  however,  the  plaintiff' did  not  under- 
take to  prove  a  cause  of  action  arising  in  the  original  county  ;  it  was  enough  if  he 
shewed  that  it  did  not  all  arise  in  the  county  to  which  the  defendant  sought  to  remove 
the  venue  ;  he  was  not  bound  to  give  any  evidence  at  all  in  the  other  county.  I  point 
that  out  merely  for  the  purpose  of  shewing  that  the  undertaking  is  not  a  mere 
equivalent  for  what  before  appeared  on  the  affidavit.  It  is  wholly  different.  It 
admits  the  truth  of  the  affidavit — that  the  cause  of  action  arose  in  the  second  count}*, 
and  not  elsewhere, — but  it  avoids  the  effect  of  that  admission  by  engaging  to  give  at 
the  trial  of  the  cause  material  evidence  of  some  matter  in  issue  arising  in  the  original 
county.  That  is  abundantly  apparent  from  the  cases  of  Clark  v.  Reed  and  Guard  v. 
Hodge.  In  the  former,  it  having  been  objected,  upon  [744]  a  rule  for  changing  the 
venue  from  London  to  Essex,  in  an  action  brought  by  the  assignees  of  a  bankrupt 
against  the  defendant  for  money  had  and  received,  that  the  commission  was  issued  at 
Westminster,  and  the  assignees  chosen  at  Guildhall,  and  that,  as  it  thereby  appeared 
that  the  whole  cause  of  action  did  not  arise  in  Essex,  therefore  the  plaintiff  was 
entitled  to  retain  his  action  in  London, — Sir  James  Mansfield,  C.  J.,  said  that,  if  the 
cause  of  action  arose  in  two  different  counties,  the  defendant  had  no  right  to  change 
the  venue  ;  but  that  the  matters  stated  were  no  part  of  the  cause  of  action,  which 
must  have  arisen  before  the  bankruptcy,  though  they  were  material  evidence  to  be 
given  in  support  of  it  ;  and,  therefore,  that  the  plaintiff  must  undertake  to  give 
material  evidence  in  London,  in  order  to  draw  back  the  venue.  So,  in  Guard  v.  Hodge, 
the  venue  having  been  changed  from  Middlesex  to  Devonshire,  in  an  action  for 
criminal  conversation  with  the  plaintiff's  wife,  upon  the  usual  affidavit  that  the  whole 
cause  of  action,  if  any,  arose  in  Devon,  and  not  elsewhere  OUl  of  that  county  :  and  a 
rule  nisi  having  been  obtained  for  discharging  the  former  rule,  and  for  bringing  the 
\eniic  hack  to  Middlesex,  upon  an  affidavit  that  the  marriage  of  the  plaintiff  with  his 
wife  was  had  in  Ireland  (a), — Lord  Ellenborough  said:  "Though  the  marriage  be  a 
material  inducement  to  the  right  of  the  plaintiff  to  maintain  the  action  in  respect  to 
the  trespass  on  his  wife,  yet  it  is  no  part  of  the  cause  of  action;  and,  consequently, 
the  venue  can  only  be  brought  bach  by  the  plaintiff's  undertaking  to  give  materia] 
evidence  in  Middlesex."  these  cases  clearly  shew  that  the  undertaking  was  not 
considered,  by  any  means,  as  equivalent  to  the  affidai  it,  and  i  hat  ii  docs  qoI  bind  the 
plaintiff  to  prove  thai  any  part  of  the  [745]  cause  ol  action  arose  in  the  county  where 
the  venue  was  originally  laid.  Here,  the  matter  in  issue  was  the  adultery  in  Somerset- 
shire. The  whole  case  might  have  been  proved  by  evidence  arising  in  Middlesex. 
Suppose  the  plaintiff  hud  culled  a  witness  who  deposed  to  a  conversation  with  the 
defendant  in  the  county  of  Middlesex,  in  which  the  latter  hud  given  a  detailed 
account  of  his  intercourse  with  the  plaintiff's  wife  at  Bath.  If  the  jury  believed  the 
witness,  the  plaintiff  must  have  had  a  verdict.  Could  it  have  been  Baid  that  this 
was  not  a  compliance  with  the  undertaking1!     In  Gillvngv.  Dugam  (ante,  vol  i.  p  8), 

the lertaking  to  give  material  evidence  in  Middlesex,  was  held  to  bi     ati  Bed  by 

proof  of  an  admission  made  by  the  defendant,  in  Middlesex,  of  a  purchase  of 

('/)  After  rule  absolute. 

(a)  It  bus  been  held  that  the  undertaking  is  satisfied  by  proof  of  facts  arising  out 
of  the  realm,  or  in  Scotland.  M'Clun  \.  M'Keand,  2  Taunt  L97,  decided  in  this  court 
subsequently  to  Preston  v.  Stratton,  2  Smith,  157,  in  the  Bang's  Benoh. 
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from  an  agent  of  the  plaintiff  at  Southampton,  in  the  county  of  the  town  of  South- 
ampton, to  be  delivered  to  the  defendant  at  Southsea,  in  Hampshire.  So,  in  Lindley 
v.  Bates  (2  C.  &  J.  659,  2  Tyrwh.  746),  it  was  held  that  an  undertaking  to  give 
material  evidence  in  the  county  to  which  the  venue  is  restored,  in  an  action  for  goods 
sold  and  delivered,  is  satisfied  by  proof  of  letters,  containing  invoices  of  goods, 
having  been  put  into  the  post-office  in  that  county  at  the  time  the  goods  were  forwarded. 
The  evidence  there  was  not  essential  to  the  plaintiff's  case ;  the  contract  might  have 
been  proved  aliunde.  Upon  the  whole,  I  think  the  evidence  given  here  was  a  suffi- 
cient compliance  with  the  undertaking,  the  new  construction  of  which  has  been  given 
by  the  Lord  Chief  Justice  and  my  brother  Maule,  namely,  that  the  plaintiff  shall 
give  evidence  of  some  matter  arising  in  Middlesex,  that  is  material,  and  that  conduces 
to  prove  the  issue  (c). 

[746]  Erle,  J.  I  am  of  opinion  that  the  undertaking  to  give  material  evidence 
of  sume  matter  in  issue  arising  in  Middlesex  has  not  been  complied  with.  The  matter 
in  issue  in  the  cause  was,  the  alleged  adultery  by  the  defendant  with  the  plaintiff's 
wife.  The  evidence  was,  that  a  person  calling  himself  Lyde,  and  who  was  identified 
as  the  defendant,  looked  at  some  apartments  in  the  house  of  a  Mrs.  Needes  at  Bath, 
stating  that  he  wanted  them  for  the  purpose  of  meeting  a  lady  to  whom  he  was 
privately  married ;  that  a  letter  was  afterwards  received  from  him,  dated  at  Swindon, 
in  Wiltshire,  desiring  to  be  informed  if  he  could  have  the  apartments,  and  directing 
that  the  answer  might  be  addressed  to  him,  in  his  assumed  name,  at  an  hotel  in 
Middlesex ;  that  a  letter  was  accordingly  sent  to  him  there,  which  he  answered, 
stating  when  he  would  take  possession  ;  that  he  appeared  at  the  house  at  Bath  on  the 
day  appointed  ;  and  that  he  there,  on  several  occasions,  received  Mrs.  Clark  as  his 
wife.  That  was  abundant  evidence  to  establish  the  plaintiff's  case,  and  all  arising  in 
the  county  of  Somerset.  It  is  true  that  it  depended  on  the  credit  due  to  the  testi- 
mony of  Mrs.  Xeedes  and  her  sister  ;  and  the  evidence  offered  to  shew  that  the  defen- 
dant was  at  the  hotel  in  Middlesex  about  the  time  the  letter  was  sent  there  addressed 
to  Lyde,  and  which  letter  he  acknowledged  he  had  received,  tended  very  much  to 
confirm  their  accuracy.  It  was  not,  however,  evidence  of  any  matter  in  issue  :  it  was 
simply  confirmatory  of  the  other  direct  testimony.  I  agree  with  the  rest  of  the 
court  that  the  plaintiff'  does  not  by  this  undertaking  pledge  himself  to  prove  that  the 
cause  of  action,  or  any  part  of  the  cause  of  action,  arose  in  Middlesex.  Formerly,  in 
this  court  the  rule  to  change  the  venue  was  discharged  if  the  plaintiff  shewed  that 
any  part  of  the  cause  of  action  arose  in  a  different  county  from  that  to  which  the 
defendant  sought  to  change  it.  That,  however,  is  [747]  not  the  effect  of  this  under- 
taking. The  plaintiff  merely  says,  I  will  give  material  evidence  of  some  matter  in 
issue  arising  in  Middlesex.  There  is  a  distinction  between  a  matter  in  issue  (a)  and 
a  cause  of  action.  The  marriage  of  the  plaintiff,  in  a  case  of  this  sort,  is  in  issue,  but 
it  is  no  part  of  the  cause  of  action  (b).  So,  where  assignees  are  suing  for  a  debt  due 
to  the  bankrupt,  the  bankruptcy  is  in  issue,  but  it  is  no  part  of  the  cause  of  action. 
According  to  my  view,  the  plaintiff  binds  himself  by  the  undertaking,  to  prove  some 
matter  arising  in  Middlesex,  that  is  indispensable  to  be  proved  in  order  to  establish 
his  cause  of  action  as  stated  upon  the  record,  with  reference  to  its  state  at  the  time 
the  undertaking  is  given.  Evidence  tending  to  enhance  the  damages,  I  conceive, 
would  satisfy  the  undertaking.  It  seems  to  me  that  the  evidence  was  not  direct  and 
material  evidence  to  prove  any  matter  in  issue  arising  in  Middlesex,  but  was  only 
evidence  having  a  tendency  to  confirm  the  direct  evidence  of  matters  in  issue  arising 
in  Somersetshire,  where  was  laid  the  scene  of  a  transaction  upon  which  the  parties 
were  at  issue ;  and  that  the  rule  for  entering  a  nonsuit  ought  to  be  made  absolute. 

(c)  Quaere,  whether  proof  of  any  matter  either  tending  to  support  the  action  or 
enhance  the  damages,  as  the  case  stood  at  the  time  the  undertaking  was  given,  or 
relevant  to  any  issue  eventually  tried,  would  not  have  been  a  substantial  compliance 
with  the  rule  of  court. 

(a)  The  difficulty  in  this  case  appears  to  have  arisen  from,  or  to  have  been  con- 
siderably complicated  by,  the  introduction  of  the  words  "some  matter  in  issue,"  which 
are  not  required  by  the  rule.     Vide  supra,  733  (tl). 

(b)  And  e  contra  the  consortii  amissio,  which  was,  strictly  speaking,  the  cause  of 
action,  can  hardly  be  said  to  have  been  a  matter  in  issue. 
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As,  however,  the  rest  of  the  court  are  of  a  different  opinion,  the  rule  will  be 
discharged. 

Eule  discharged  (c). 

End  of  Hilary  Term. 

[748]    Memorandi  m. 

In  the  vacation  after  the  last  Michaelmas  term,  Edwin  Sandys  Bain,  Esq.,  of  the 
Middle  Temple,  and  Charles  Wilkins,  Esq.,  of  the  Inner  Temple,  having  received  Her 
Majesty's  writ,  issued  in  vacation  under  the  6  G.  4,  c.  95,  and  having  in  the  same 
vacation  taken  the  oaths  usually  administered  to  persons  called  to  the  degree  and  office 
of  serjeant-at-law,  became,  under  the  provisions  of  that  act,  serjeants-at  law  sworn. 

The  new  Serjeants  gave  rings  ;  the  former,  with  the  motto  il  A  Deo  et  Regina;" 
the  latter,  with  the  motto  "  Xon  quo,  sed  quomodo." 


[749]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  and 
upon  Writs  of  Error  from  that  Court  to  the  Excheqtjeb  Chamber,  in 
Hilary  Vacation,  in  the  Ninth  Year  of  the  Reign  of  Victoria. 

Salkeld  v.  Johnson  and  Others.     Feb.  26,  1846. 

Under  2  &  3  W.  4,  c.  100,  s.  1,  a  lay  landowner  can  establish  an  exemption  in  non 
decimando  by  proof  of  non-payment  for  one  of  the  periods  named  in  the  statute, 
without  shewing  the  legal  origin  of  the  exemption  ;  the  exemption  being  claimed, 
not  in  respect  of  all  tithes  (as  iaFellows  v.  Clay,  4  Q.  1!.  313,  •'!  Gale  &  I K  407),  but 
in  respect  of  particular  articles,  some  being  of  modern  introduction:  per  Coltman 
and  Erie,  JJ.     Per  Tindal,  C.  J.,  and  Cresswell,  J.,  he  cannot. 

The  plaintiff  was,  in  January,  L833,  collated  and  instituted  to,  and  inducted  into, 
the  vicarage  of  the  parish  and  parish  church  of  Crosby-upon  Eden,  in  the  county  of 
Cumberland,  and  in  1  December,  18.'3T>,  tiled  his  bill  of  complaint  in  the  Exchequer  against 
the  defendants,  occupiers  of  lands  within  the  parish,  claiming,  as  vicar,  to  be  entitled 
to  all  the  tithes  arising  and  renewing  within  the  parish,  except  the  tithes  of  corn  and 
grain,  and  demanding  an  account  and  payment  by  the  defendants  [750]  respeetivelv, 
of  the  single  value  of  the  tithes  of  turnips,  potatoes,  cabbages,  tares,  grass,  clover,  rye- 
grass, sainfoin,  and  other  artificial  grasses  not  made  into  hay,  but  used  as  and  for  green 
fodder,  or  carried  off  the  land  in  a  green  state,  and  other  green  crops,  had  and  taken  by 

(c)  At  common  law  the  trial  took  place,  not  in  the  county  in  which  the  cause  of 
action  arose,  or  where  the  venue  was  originally  laid,  but  in  the  county  in  which  the 
fact  upon  which  issue  was  joined  was  alleged  In  the  pleadings  haw  occurred.  Thus, 
if  an  action  were   brought  in  Essex,  for  words   imputing  perjury  alleged    to  have  been 

spoken  there,  and  the  defendant  justified  under  an  allegation  of  perjury  c milted  in 

Middlesex,  the  visne,  or  neighbourhood  by  which  the  causewas  to  be  tried,  [748]  came 
from  a  place  in  Middlesex,  where  a  fact  upon  which  the  parties  were  at  variance  was 
suggested  to  have  occurred,  and    nol   from    Essex,  where  nothing   was  alleged  to   have 

occurred  except  that  upon  which  the  parties  were  agreed,  Foray.  Brook,  \  ro.  El,  261, 
Therefore,  in  Bowyer's  case,  ib.  468,  judgment  was  revei  led  on  the  ground  of  mist  rial, 

because  the  action  (of  slander)  being  brought  in  Shropshire  for  Words  alleged  to  have 
been  spoken  there,  and  the  defendant  having  justified  I  he  speaking  of  the  words  at 
the  assizes  at    Chard   in  Somersetshire,  and  the  plaintiff  having   replied  de  injuria,  the 

cause  had  been  tried  in  Shropshire,  s.  ( '.  differently  reported  per  nom.  Bowyerv. 
Jenkms,  Sir  F.  Moore,  410.  This  reasonable  practice  was  pul  an  end  to  by  the  con 
strtiction  which  the  majority  of  the  Court  of  Ixiug'^  Bench  in  Oraftv.  Boiie,  1  Saund. 
241,  put  on  the  16  &  17  Car.  Q.  c.  8,  which  enacts  that  no  judgment  shall  be  arrested 

or  reversed,  for  that  there  is  no  right  venue  ;  so  as  the  cause  were  tried  by  a  jury  of 

the  propel-  eon uly  or  place  w  here  the  action  is  laid  :  a  stalule  w  Inch  appeal  to  have 
been   framed    diverso    intuitu, — to   prevent     | eediugs    being  defeated  ■:  di.  I  . 

Adderley  v.  Wise,  2  Lev.  164  ;  and  not  to  alter  the  course  of  trial  Vide  l  Wins, 
Saund.  241. 
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the  defendants  respectively  upon  and  from  off  their  respective  lands  in  the  said  parish, 
since  the  plaintiff's  collation  and  induction,  and  of  the  tithes  of  the  agistment  of  barren 
and  unprofitable  cattle  fed  and  agisted  by  the  defendants  respectively  on  their  said 
respective  lands  during  the  same  period ;  and  which  tithes  were  alleged  by  the  bill  to 
have  been  subtracted  by  the  defendants  respectively. 

The  defendants,  by  their  answers,  denied  that  the  plaintiff,  as  vicar  of  the  parish 
of  Crosby-upon-Eden,  was  entitled  to  the  tithes  demanded  by  the  said  bill,  and  therein 
alleged  that  the  lands  in  the  parish,  in  their  respective  occupation,  had  been  enjoyed, 
without  payment  or  render  of  any  tithes  of  the  tithable  matters  and  things  the  tithes 
whereof  were  demanded  by  the  bill,  or  any  of  them,  or  money  or  other  matter  in  lieu 
thereof,  or  any  of  them,  to  the  vicar  of  the  parish,  for  and  during  the  whole  time  that 
two  persons  in  succession  had  held  the  said  vicarage,  and  for  not  less  than  three  years 
after  the  institution  of  a  third  person  thereto,  and  during  such  number  of  years  as 
were  sufficient  to  make  up  the  full  period  of  sixty  years,  and  also  the  further  period 
of  three  years  after  the  institution  of  a  third  person  to  the  said  vicarage. 

The  defendants  further  alleged  by  their  answers,  that,  in  case  the  plaintiff  ever 
had  any  right  to  the  said  tithes,  such  right  had  been  barred  in  respect  of  all  the  said 
several  tithable  matters  and  things  the  tithes  whereof  were  demanded  by  the  plaintiff, 
by  virtue  of  the  act  made  and  passed  in  the  2  &  3  W.  4  (c.  100),  intituled  "An  [751] 
act  for  shortening  the  time  required  in  claims  of  modus  decimandi,  or  exemption  from, 
or  discharge,  of  tithes ; "  and  that  the  same  had  been  so  barred  in  respect  of  all  the 
lands  in  the  occupation  of  the  defendants  respectively. 

The  defendants  did  not,  by  their  answers,  allege  any  ground  of  exemption  from, 
or  discharge  of,  tithes  of  the  tithable  matters  and  things,  the  tithes  whereof  were 
demanded  by  the  plaintiff's  bill,  for  the  lands  in  their  respective  occupation,  otherwise 
than  by  the  enjoyment  of  such  lands  without  payment  of  such  tithes,  or  money  or 
other  matter  in  lieu  thereof,  for  the  above-mentioned  period,  and  by  the  operation  of 
the  above-mentioned  act. 

The  plaintiff  did  not,  on  his  part,  allege  or  set  forth  any  proviso,  exception, 
incapacity,  disability,  contract,  agreement,  deed,  or  writing,  in  the  act  mentioned, 
or  any  other  matter  of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of  the 
exercise  and  enjoyment  of  the  exemption  claimed  by  the  defendants  of  their  respective 
lands  from,  or  discharge  of  such  lands  of,  the  tithes  of  the  said  tithable  matters  and 
things  the  tithes  whereof  were  demanded  by  the  plaintiff's  bill,  upon  which  he  intended 
to  rely. 

The  defendants,  by  their  evidence  in  the  cause,  proved  that  the  lands  in  their 
respective  occupation  had  been  enjoyed  by  themselves  and  the  former  occupiers 
thereof,  without  payment  or  render  of  tithes  of  the  tithable  matters  and  things  the 
tithes  whereof  were  demanded  by  the  bill,  or  money  or  other  matter  in  lieu  thereof, 
to  the  vicar  of  the  said  parish,  for  and  during  the  whole  time  that  the  Rev.  William 
Gibson,  who  became  vicar  of  the  said  parish  in  the  year  1730,  and  the  Rev.  Henry 
Shaw,  who  succeeded  the  said  William  Gibson  in  the  vicarage  in  the  year  1758,  held 
the  said  vicarage,  and  for  and  during  the  period  of  three  years  after  the  col-[752]- 
lation,  institution,  and  induction  of  the  Rev.  Thomas  Lowry,  who  succeeded  the  said 
Henry  Shaw  in  the  year  1791,  to  and  into  the  said  vicarage,  and  further  for  and 
during  the  whole  of  the  remainder  of  the  time  that  the  said  Thomas  Lowry,  who  was 
vicar  of  the  said  vicarage  when  the  said  act  of  parliament  was  passed,  held  the  said 
vicarage,  and  down  to  the  time  when  the  plaintiff,  who  succeeded  the  said  Thomas 
Lowry  in  the  said  vicarage,  filed  his  said  bill  of  complaint  against  the  defendants. 

The  plaintiff  went  into  no  evidence  touching  the  exemption  from,  or  discharge  of, 
the  defendants'  respective  lands  from  the  payment  of  the  tithes  demanded  by  his  bill. 

The  cause,  having  been  transferred  from  the  court  of  Exchequer  to  the  court  of 
Chancery,  came  on  to  be  heard  before  Sir  J.  Wigram,  V.  C,  on  the  6th  and  10th  of 
November,  1841,  and  stood  for  judgment  on  the  8th  of  February,  1842,  when  his 
Honor  made  his  decree  in  favour  of  the  plaintiff,  for  an  account,  and  payment  by  the 
defendants,  of  the  tithes  demanded  by  the  plaintiff's  bill. 

Against  this  decree  the  defendants  presented  their  petition  of  appeal  to  the  Lord 
Chancellor,  which  appeal  came  on  to  be  heard  before  his  lordship  on  the  17th  and  18th 
of  November,  1843  ;  and  on  the  21st  of  the  same  month  his  lordship  ordered  this  case 
to  be  stated  for  the  opinion  of  the  court  of  Common  Pleas,  relative  to  the  construction 
of  the  above  act  of  the  2  &  3  W.  4,  c.  100. 
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The  plaintiff  and  his  predecessors,  vicars  of  the  said  parish  of  Crosby-upon-Eden, 
have  always  received  the  tithes  in  kind,  or  moduses  or  compositions  for  the  tithes  of 
hay,  with  certain  exceptions,  and  of  milk,  calves,  wool,  lambs,  foals,  bees,  pigs,  geese, 
and  eggs  and  line.  [753]  Tithes  of  gardens,  orchards,  and  hemp,  have  nut  been  paid 
in  the  parish. 

It  is  to  be  assumed  that  the  plaintiff  is  entitled  to  the  tithes  of  the  tithable  matters 
and  things  the  tithes  whereof  are  demanded  by  his  bill,  from  the  defendants'  respective 
lands,  unless,  under  the  circumstances  mentioned  in  this  case,  such  lands  are  exempt 
from,  or  discharged  of,  such  tithes. 

The  question  for  the  opinion  of  the  court  is — whether,  according  to  the  true  con- 
struction of  the  act  of  the  2  &  3  W.  4,  c.  100,  intituled  "An  act  for  shortening  the 
time  required  in  claims  of  modus  decimandi,  or  exemption  from,  or  discharge  of, 
tithes,"  a  valid  and  indefeasible  prescription,  or  claim  (for,  or)  of  exemption  from,  or 
discharge  of,  tithes  of  turnips,  potatoes,  ealibages,  tares,  grass,  clover,  rye-grass, 
sainfoin,  and  other  artificial  grasses,  not  made  into  hay,  but  used  as  and  for  green 
fodder,  or  carried  off  the  land  in  a  green  state,  and  other  green  crops,  and  of  the 
agistment  of  barren  and  unprofitable  cattle,  or  any  of  such  tithes,  can  be  sustained, 
under  the  circumstances  hereinbefore  mentioned,  for  the  said  lands  in  the  said  parish 
of  Crosby-upon-Eden,  in  the  occupation  of  the  defendants  respectively. 

The  ease  was  argued  in  Easter  term  last  (a),  by  Channel!,  Serjt.  (with  whom  was 
Sir  T.  Wilde,  Serjt.),  for  the  plaintiff,  and  by  Byles,  Serjt.  (with  whom  was  Eagle), 
for  the  defendant. 

The  argument  resolved  itself  into  two  principal  points — the  one,  whether  the 
statute  2  &  3  W.  4,  c.  100,  creates  an  exemption  by  reason  of  the  non-payment  or 
non-render  of  tithes  during  two  incumbencies,  equal  to  sixty  years,  and  during  three 
years  of  a  third  incumbency — secondly,  whether,  assuming  that  the  statute  does  create 
such  exemption  where  it  is  claimed  in  [754]  respect  of  all  tithes,  it  applies  to  a  case 
where  the  exemption  is  claimed  in  respect  of  part  of  the  titles  only,  and  where  some 
of  the  tithable  matters  are  of  modern  introduction,  and  such  in  respect  of  which  a 
modus  could  not  be  specifically  pleaded. 

The  following  authorities  were  relied  on  : — 

For  the  plaintiff — Crespigmy  v.  Wittemoom  (4  T.  C.  790),  HaUewell  v.  Trappes 
(2  N.  R.  17:5),  Bull  v.  Howard  (4  B.  &  Aid.  655),  Layng  v.  Ywrborough  (3  Eagle  &  Y. 
854),  1  Eagle  on  Tithes,  330,  331,  Mackintosh  v.  Hamilton  (not  reported),  the  statutes 
31  H.  8,  c.  13,  13  Eliz.  c.  10,  2  &  3  W.  4,  c.  100,  ss.  1,  7,  and  3*4  W.  4,  c.  27,  s.  2,  the 
opinions  of  I'atteson  and  Coleridge,  .1.1.,  and  of  liolfe,  I!.,  in  /■'»  lion;  .•>•  v.  I'lai/  i  I  (.,».  I) 
313,  3  Gale  &  D.  407),  and  the  decision  of  Sir  J.  Wigram,  V.  C,  in  Sail,;  hi  v.  .luhnxon 
(1  Hare,  196). 

For  the  defendant — Copeman  v.  Gallant  (1  P.  Wins.  320),  Doe  d.  Bywater  \. 
Brandliwj  (7  B.  &  C.  643,  1  M.  &  E.  600),  Benton  v.  Trot  (Sir  Fra.  Moore,  52S,  I  Kagle 
&  Y.  142),  Bac.  Abr.  Statute  (E.  2),  (6  Bac.  Abr.  394,  5th  and  6th  editions),  1  Eagle 
on  Tithes,  458,  2  Eagle  on  Tithes,  •_':;<>,  the  statutes  2  .V  3  W.  4,  c.  71,  ami  2  &  3  W.I. 
c.  100,  ss.  1,  2,  4,  5,  6,  7,  and  the  opinions  of  Lord  Denman,  C.  J.,  and  William-,  I  , 
in  Felloives  v.  Clay  (ubi  supra). 

Cur.  adv.  vult. 

The  judges,  not  agreeing  in  opinion,  gave  the  reasons  for  the  conclusions  at  which 
I  hey  had  respectively  arrived,  as  follows: — 

TlNDAL,  C.  J.  (on  behalf  of  himself  and  CrESSWKI.I.,  .1.).  l"pon  the  general  ques 
tion  proposed  to  us  by  the  Lord  Chancellor,  my  brother  CressweU  and  myself  are 
[755]   prepared,    though    with   considerable   diffidence,    when   Wfl    perceive   two  of  OUT 

brethren  have  arrived  at  an  opposite  coiiclusi to  cert  il'y  OUT  opinion  In  his  loid  -hip. 

"that,  according  to  the  true  construction  of  the  statute  2  &  3  W.  I,  0,  LOO,  B  valid 
and  indefeasible  prescription,  or  claim,  of  exemption  from,  or  discharge  of,  the  in  he, 
enumerated  in  the  ease  sent  to  us,  cannot  be  sustained  Under  the  circumstances  therein 
stated."  And  we  now  proceed,  as  concisely  as  possible,  to  state  I  he  grounds  upon 
which  that  opinion  rests. 

The  statute  proposes  to  alter  the  law  in  two  os  lea,  which,  at  the  ti f  passing 

the  act,  were  distinguished  from  each  other  in  a  \ery  Important  particular,  namely, 
the  easo  of  a  claim  of  a  modus  decimandi,  and  the  case  oi  B  olai I  a  total  exemption 

(o)  Before  Tindal,  C.  J.,  and  Coltman,  CresBwell,  and  Erie,  JJ. 
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from,  and  discharge  of,  tithes  ;  and  the  nature  and  object  of  that  alteration  are  stated 
in  the  preamble  of  the  act  to  be  "  the  shortening  the  time  required  for  the  valid 
establishment  of  the  claims  in  each  respective  ease."  Now,  the  distinction  between 
the  two  cases,  as  the  law  stood  at  the  time  of  passing  the  act,  was,  that  the  claim  to 
exemption  from  the  payment  of  tithes  in  kind  upon  the  ground  of  a  modus  decimandi, 
could  be  established  by  the  simple  proof  of  the  constant  and  unvarying  payment  of 
the  modus  in  lieu  of  tithe  as  far  back  as  the  time  of  legal  memory  extended  ;  whilst 
the  claim  to  an  entire  exemption  from,  or  discharge  of,  tithe  of  land  in  lay  bauds, 
could  not  be  established  by  the  simple  proof  of  the  non-payment  of  tithes,  or  of  any 
equivalent  for  the  same,  for  the  whole  period  which  has  elapsed  since  the  time  of  legal 
memory  ;  but  proof  must  also  have  been  given  of  the  legal  ground  upon  which  such 
exemption  rested,  that  is,  that  the  lands  had  been  parcel  of  the  possessions  of  one  of 
the  greater  religious  houses  dissolved  by  the  statutes  31  Hen.  8,  c.  13,  and  32  Hen.  8, 
c.  24,  and  had  been  holden  by  such  house  from  time  immemorial,  discharged  from 
payment  of  tithes. 

[756]  In  the  case,  indeed,  of  an  exemption  from  tithes  on  the  ground  of  a  com- 
position real,  proof  of  non-payment  or  non-render  of  tithes  would  be  sufficient,  if  it 
went  back  to  a  time  prior  to  the  restraining  statute  13  Eliz.  c.  10.  But  still  the  deed 
of  composition  must  be  proved,  or  it  must  be  inferred  from  evidence  produced, — other 
than  mere  evidence  of  enjoyment  without  payment  of  tithes, — that  such  deed  once 
existed. 

In  the  one  case,  therefore,  time  of  enjoyment,  and  time  only,  was  the  object  of 
inquiry  ;  in  the  other,  not  only  time  of  enjoyment,  but  the  legal  ground  of  exemption 
also,  the  law  not  acknowledging  the  validity  of  an  exemption  from  tithes  upon  the 
mere  ground  of  nonpayment  (a)1,  which  was  expressed  in  the  common  maxim,  "  Modus 
de  non  decimando  (b),  in  laicis  non  valet." 

And  the  question  upon  the  statute  comes  to  this,  whether  the  intention  of  the 
act, — to  be  collected  from  the  words  of  it, — is,  to  place  the  two  claims  precisely  on  the 
same  footing  in  respect  of  the  evidence  necessary  for  the  support  of  each  respectively, 
(littering  as  they  did  at  the  time  of  passing  the  act,  in  the  exigency  of  the  proof 
required  by  law  to  establish  their  existence. 

There  can  be  no  doubt  but  that  it  Mas  perfectly  competent  for  the  legislature  so  to 
have  enacted  ;  and  it  may  be  fairly  argued  that  such  a  provision  would  have  been 
useful  ;  and,  further,  it  may  perhaps  be  surmised,  from  the  fact  of  the  statute  having 
been  brought  into  parliament  on  the  recommendation  contained  in  the  report  of  the 
commissioners  of  the  law  of  real  property  (cited  by  Lord  Denman  in  his  judgment  in 
FeUowes  v.  Claij),  [757]  that  such  was  the  real  intention  of  those  who  prepared  the 
statute  ;  for,  the  opinion  of  the  commissioners  upon  that  point  is  expressly  in  terms 
free  from  all  ambiguity.  But  we  are  not  at  liberty  to  infer  the  intention  of  the  legis- 
lature from  any  other  evidence  than  the  construction  of  the  act  itself ;  and,  indeed,  if 
we  were  allowed  to  draw  any  inference  from  the  comparison  between  the  language  of 
the  report  and  that  of  the  legislature,  the  more  legal  inference  would  be,  that  the 
marked  distinction,  observable  between  the  two,  could  not  have  been  the  result  of 
accident,  but  must  have  been  advised  and  intentional.  At  all  events,  if  the  legislature 
meant  to  effect  what  the  commissioners  advised,  it  seems  to  us  that  it  is  placed  in  the 
predicament,  "  quod  voluit,  non  dixit." 

It  appears  to  us  that,  upon  the  proper  construction  of  this  act,  nothing  more  is 
effected  than  the  shortening  of  the  time  required  for  the  valid  establishment  of  the 
claim  in  each  respective  case  ;  but  that,  in  the  case  of  a  claim  for  the  total  exemption 
from,  or  discharge  of,  tithes,  the  legal  ground  upon  which  such  claim  is  founded  must 
still  be  stated  and  proved,  as  before  the  passing  of  the  act. 

The  first  section  of  the  act  (a)2, — after  the  preamble,  [758]  which  declares  the 

(a)1  See  Watson's  Clergyman's  Law,  p.  507. 

(b)  A  man  may  prescribe  in  non  decimando,  or,  not  claiming  an  absolute  exemp- 
tion, he  may  qualify  his  liability  by  prescribing  de  modo  decimandi  ;  which  latter 
prescription  is,  for  the  sake  of  brevity,  usually  called  a  modus.  But  here  and  post, 
759,  761,  the  term  "modus"  appears  to  be  used  by  the  late  lord  chief  justice  in  a 
wider  sense,  and  to  be  treated  by  him  as  applicable  to  all  prescriptions  having  any 
relation  to  tithes. 

(o)2  The  first  section  of  the  2  &  3  W.  4,  c.   100,  recites,  that  "  the  expense  and 
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general  object  of  the  legislature  to  be  the  prevention  of  expense  and  inconvenience  of 
suits  instituted  for  the  recovery  of  tithes,  "by  shortening  the  time  required  for  the 
valid  establishment  of  claims  of  a  modus  decimandi,  or  exemption  from,  or  discharge 
[759]  of  tithes," — proceeds  to  shorten  the  time  which  before  was  necessary  to  sustain 
each  of  such  claims,  by  enacting  that  all  prescriptions  and  claims  of  or  for  a  modus 
decimandi,  or  of  or  to  any  exemption  from  or  discharge  of  tithes,  by  composition  real 
or  otherwise,  shall  in  future  be  sustained  and  be  deemed  good  and  valid  in  law,  upon 
evidence  of  the  length  of  enjoyment  stated  in  the  act.  This  enactment  applies,  in 
all  its  terms,  equally  to  both  cases;  and  the  words  used  in  the  act  have  their  full 
force  and  operation  given  to  them  in  both  cases,  by  shortening  the  time  in  each. 

And  it  seems  to  us  to  be  contrary  to  all  analogy,  that,  after  the  words  of  the 
statute  have  been  allowed  a  force  and  operation  equally  affecting  and  governing  the 
two  subject-matters  to  which  they  apply,  they  should  be  allowed  a  second  force  and 
operation  applying  to  one  of  those  subject-matters  only:  anil,  after  they  have  been 
held  to  shorten  the  time  of  prescription,  both  in  the  case  of  a  modus  decimandi,  and 
of  a  claim  of  total  exemption  from  tithes,  they  should  be  allowed  the  further  or  second 
operation  of  giving  to  the  claim  of  a  total  exemption  a  quality  and  existence  in  point 
of    law  which    it    never    had    before;    that   is,  that    the  words  of   the    act   should 

inconvenience  of  suits  instituted  for  the  recovery  of  tithes,  may  and  ought  to  be 
prevented,  by  shortening  the  time  required  for  the  valid  establishment  of  claims  of  a 
modus  decimandi,  or  exemption  from,  or  discharge  of,  tithes;"  and  enacts  that  "all 
prescriptions  and  claims  of  or  for  any  modus  decimandi,  or  of  or  to  any  exemption 
from,  or  discharge  of,  tithes,  by  composition  real,  or  otherwise,  shall,  in  eases  where 
the  tender  of  tithes  in  kind  shall  be  hereafter  demanded  by  the  King,  his  heirs  or 
successors,  or  by  any  Duke  of  Cornwall,  or  by  any  lay  person,  not  being  a  corporation 
sole,  or  by  any  body  corporate  of  many,  whether  temporal  or  spiritual,  be  sustained 
and  be  deemed  good  and  valid  in  law,  upon  evidence  shewing,  in  cases  of  claim  of  a 
modus  decimandi,  the  payment  or  render  of  such  modus,  and,  in  cases  of  claim  to 
exemption  or  discharge,  shewing  the  enjoyment  of  the  land  without  payment  or  render 
of  tithes,  money,  or  other  matter  in  lieu  thereof,  for  the  full  period  of  thirty  years 
next  before  the  time  of  such  demand,  unless,  in  the  ease  of  claim  of  a  modus  deci- 
mandi, the  actual  payment  or  render  of  tithes  in  kind,  or  of  money  or  other  thing, 
differing  in  amount,  quality,  or  quantity  from  the  modus  claimed,  or,  in  case  of  claim 
to  exemption  or  discharge,  the  rendering  or  payment  of  tithes,  or  of  money  or  other 
matter  in  lieu  thereof,  shall  be  shewn  to  have  taken  place  at  some  time  prior  to  such 
thirty  years,  or  it  shall  be  proved  that  such  payment  or  render  of  modus  was  made, 

or  enjoyment  had,  by  some  consent  or  agreement  cxpres.sly   mad ■  given   for  that 

purpose  by  deed  or  writing;  and,  if  such  proof  in  support  of  the  claim  shall  be 
extended  to  the  full  period  of  sixty  years  next  before  the  time  of  such  demand,  in 
such  cases  the  claim  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  be 
proved  that  such  payment  or  render  of  modus  was  made,  or  enjoymenl  bad,  by  some 

consent  or  agreement  expressly  made  or  given  for  that   purpose  by  d 1  or  writing; 

and,  where  the  render  of  tithes  in  kind  shall  be  demanded  by  any  archbishop,  bishop, 
dean,  prebendary,  parson,  vicar,  master  of  hospital,  or  other  corporation  sole,  whether 
spiritual  or  temporal,  then  every  such  prescription  or  claim  shall  be  valid  and  inde- 
feasible upon  evidence  shewing  such  payment  or  render  of  nodus  made,  or  enjoyment 
had,  as  is  hereinbefore  mentioned,  applicable  to  the  nature  of  the  claim,  for  and  during 

the  whole  time  that  two  persons  in  succession  shall  have  held  1 1 ffice  or  benefice  in 

respect  whereof  such  render  of  tithes  in  kind  shall  be  claimed,  and  for  nol  less  than 

three  year's  after  the  appointment  and  institution  or  induct  ion  of  a  third  person  I  hereto  : 
Provided  always,  that,  if  the  whole  time  of  the  holding  of  such  two  peis. ms  shall  be 
less  than  sixty  years,  then  it  shall  be  oeces  ary  to  shew  such  payment  or  rendei  oi 
modus  made,  or  enjoyment    had  (as  the   case   may  be),    not    only  during   the  while   of 

such  time,  but  also  during  such  further  number  of  years,  eithei   before  oi  after  such 

time,  or  partly  before  and  partly  after,  as  shall,  with  such  time,  be  sufficient  to  in. do- 
up  the  full  period  of  sixty   years,  and  also    for  and  during    the   further   period  of   three 

years  after  the  appointment  and  institution  or  md i let  ion  oi  a  third  person  to  the  same 

office  or  benefice,  unless  it  shall  be  proved  thai    iich  payment  indei  ol  i In 

made,  or  enjoyment  had,  by  some  con  e i  agreement,  expressly  mad 'given  for 

that  purpose,  by  deed  or  writing."     And  see  1  ,v  .">  W.   I.  o, 
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indirectly  have  the  effect  of  making  a  modus  de  non  decimando  (a)1,  a  good  modus. 
For,  there  are  no  words  in  the  first  section  which  point  to  the  dispensing  with  any 
proof  which  was  before  held  necessary,  except  proof  of  the  length  of  enjoyment ; 
and  no  words  which  shew  that  such  proof  of  enjoyment  as  the  act  requires,  shall 
alone,  and  of  itself,  be  sufficient  to  support  the  latter  claim.  We  think  that  the 
legal  construction  to  be  put  upon  the  preamble  and  the  words  of  the  first  section 
is,  that  the  act  shortens  the  time  only,  but  leaves  all  other  proof  necessary,  as  it  was 
before. 

[760]  It  further  appears  to  us,  that,  if  the  legislature  had  intended  so  important 
an  alteration  in  the  legal  interests  of  tithe-owners  and  land-owners,  with  respect  to 
the  claim  of  total  exemption  from,  or  discharge  of,  tithes,  as  is  now  contended  for, 
the  intention  to  make  such  alteration  would  have  been  more  clearly  expressed ;  for,  it 
is  to  be  observed  that,  amongst  the  very  numerous  claims  for  total  exemption  from 
tithes  set  up  throughout  the  kingdom,  very  many  of  them  (and  the  proportion  of  such 
to  the  whole  number  of  claims  is  immaterial  to  the  argument)  must,  of  necessity,  be 
incapable  of  being  supported,  from  the  want  of  proof  of  any  legal  foundation.  Such 
is  the  inference  to  be  drawn  from  experience  with  respect  to  the  numerous  cases  which 
have  been  brought  into  courts  of  justice.  And  it  seems  scarcely  reconcilable  with  a 
just  regard  to  existing  rights,  to  place  all  claims  for  total  exemption  and  discharge 
throughout  the  realm,  without  any  distinction,  whether  well  or  ill  founded,  precisely 
on  the  same  level,  by  making  the  enjoyment  of  such  exemption  for  the  statutory 
period,  equally  efficacious  as  to  all.  It  was  certainly  to  be  expected,  that,  if  the  legis- 
lature had  intended  so  important  an  alteration  in  the  rights  of  parties,  it  would  not 
have  been  left  to  a  silent  and  doubtful  inference,  but  would  have  been  made  the 
subject  of  express  enactment. 

Upon  the  construction,  therefore,  of  the  first  section, — and  the  principal  one  which 
bears  on  the  point  in  dispute, — we  think  the  time  of  enjoyment  necessary  for  the 
establishment  of  an  entire  exemption  and  discharge  from  tithes  is  shortened,  but  no 
other  alteration  made. 

The  second  section  (a)-  confirms  and  makes  valid  even'  [761]  decree  of  a  court  of 
equity  in  a  suit  to  which  the  ordinary,  patron,  and  incumbent,  were  parties,  and  which 
has  not  been  set  aside  or  departed  from  ;  in  which  cases  it  must  be  observed,  that  no 
decree  can  have  been  obtained  before  the  act,  without  proof,  not  only  of  the  length 
of  enjoyment,  but  of  the  legal  ground  of  the  exemption,  whether  founded  on  com- 
position real,  or  the  discharge  of  abbey  lands. 

The  third  (a)3  and  fourth  (b)  sections  do  not  appear  to  furnish  any  material  observa- 
tion with  respect  to  the  proper  interpretation  of  the  statute. 

(a)1  Vide  supra,  756,  n. 

(a)-  Sect.  2  enacts,  "that  every  composition  for  tithes  which  hath  been  made  or 
confirmed  by  the  decree  of  any  court  of  equity  in  England  in  a  suit  to  which  the 
ordinary,  patron,  and  incumbent  were  parties,  and  which  hath  not  since  been  set  aside, 
abandoned,  or  departed  from,  shall  be  and  the  same  is  hereby  confirmed  and  made 
valid  in  law  ;  and  that  no  modus,  exemption,  or  discharge  shall  be  deemed  to  be  within 
the  provisions  of  this  act,  unless  such  modus,  exemption,  or  discharge  shall  be  proved 
to  have  existed  and  been  acted  upon  at  the  time  of,  or  within  one  year  next  before, 
the  passing  of  this  act." 

(a)3  Sect.  3  provides  "  that  this  act  shall  not  be  prejudicial  or  available  to  or  for 
any  plaintiff  or  defendant  in  any  suit  or  action  relative  to  any  of  the  matters  before 
mentioned,  now  commenced,  or  which  may  be  hereafter  commenced,  during  the  present 
session  of  parliament,  or  within  one  year  from  the  end  thereof." 

(b)  Sect.  4  provides  and  enacts,  "  that  this  act  shall  not  extend,  or  be  applicable, 
to  any  case  where  the  tithes  of  any  lands,  tenements,  or  hereditaments  shall  have  been 
demised  by  deed  for  any  term  of  life,  or  number  of  years,  or  where  any  composition 
for  tithes  shall  have  been  made  by  deed  or  writing,  by  the  person  or  body  corporate 
entitled  to  such  tithes,  with  the  owner  or  occupier  of  the  land,  for  any  such  term  or 
number  of  years,  and  such  demise  or  composition  shall  be  subsisting  at  the  time  of 
the  passing  of  this  act,  and  where  any  action  or  suit  shall  be  instituted  for  the  recovery 
or  enforcing  the  payment  of  tithes  in  kind  within  three  years  next  after  the  expiration, 
surrender,  or  other  determination  of  such  demise  or  composition." 
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The  fifth  (c)  and  sixth  (</)  sections  apply  solely  to  the  time  during  which  the  enjoy- 
ment has  taken  place. 

[762]  The  seventh  section  (<()'  appears  to  us  to  he  quite  consistent  with  that  con- 
struction of  the  act  at  which  we  have  arrived.  It  enacts,  that,  in  all  actions  and  suits 
to  he  commenced  in  future,  it  shall  be  sufficient  to  allege  that  the  modus,  or  exemption, 
or  discharge  claimed,  was  actually  exercised  and  enjoyed  for  such  of  the  periods  as 
are  applicable  to  the  particular  case.  There  is  nothing  in  this  section,  or  in  any  part 
of  the  act,  to  give  a  new  force  to  the  word  "  modus,"  or  to  the  words  "  exemption  or 
discharge,"  or  a  force  in  any  way  different  from  that  which  they  before  possessed. 

In  pleading,  therefore,  the  modus  decimandi  must  be  described  in  the  same  terms 
in  which  a  modus  was  required  to  be  described  at  the  time  of  passing  the  act ;  and  so 
also  the  exemption  or  discharge  from  tithes  [763]  must  be  described  in  pleading  as  it 
was  described  before. 

The  statute  does  not  empower  the  party  to  plead,  in  the  latter  case,  the  mere  non- 
payment of  tithes  during  the  period  of  time  stated  in  the  act ;  it  only  substitutes  the 
pleading  of  the  time  required  by  the  act,  as  the  time  "during  which  the  exemption 
or  discharge  claimed  "  has  been  actually  enjoyed,  instead  of  pleading  the  exemption 
to  have  been  enjoyed  during  time  immemorial. 

The  statute  further  proceeds  to  state  that,  if  the  opposite  party  intends  to  rely  on 
any  proviso,  &c.,  contained  in  the  statute,  or  any  other  matter  of  fact  or  law  Dot 
inconsistent  with  the  simple  fact  of  the  exercise. and  enjoyment  of  the  matter  claimed 
(i.e.  either  the  modus  decimandi,  or  the  modus  de  non  decimando  (a)-,  or  the  composi- 
tion real),  the  same  shall  be  specially  set  forth  in  answer  to  the  allegation  of  the  party 
claiming." 

The  eighth  section  (b)  has  no  bearing  on  the  point  in  question,  nor  does  it  afford 
any  inference  as  to  the  construction  of  the  act  either  way. 

Thus  far  the  case  rests  upon  reasons  which  are  applicable  generally  to  all  claims 
of  a  modus  decimandi,  or  an  exemption  from,  or  discharge  of,  tithes.     But  it  is  to  he 

(t)  Sect.  5  provides  ami  enacts,  '-that,  where  any  lands  or  tenements  shall  have 
been,  or  shall  be,  held  or  occupied  by  any  rector,  vicar,  or  other  person  entitled  to  the 
tithes  thereof,  or  by  any  lessee  of  any  such  rector,  vicar,  or  other  person,  or  by  any 
person  compounding  for  tithes  with  any  such  rector,  vicar,  or  other  person,  or  by  any 
tenant  of  any  such  rector,  vicar,  or  other  person,  or  of  any  such  lessee  or  compounder, 
whereby  the  right  to  the  tithes  of  such  lands  or  tenements  may  have  been  or  may 
be  during  any  time  in  the  occupier  thereof,  or  in  the  person  entitled  to  the  rent 
thereof,  the  whole  of  every  such  time  and  times  shall  be  excluded  in  the  computation 
of  the  several  periods  of  time  hereinbefore  mentioned." 

(d)  Sect.  6  provides,  "that  the  time  (hiring  which  any  person,  otherwise  capable 
of  resisting  any  claim  to  any  of  the  matters  before  mentioned,  shall  have  been  or  shall 
be  an  infant,  idiot,  non  compos  mentis,  feme  covert,  or  lay  tenant  for  life,  or  during 
which  any  action  or  suit  shall  have  been  pending,  and  which  shall  have  been  diligently 
prosecuted,  until  abated  by  the  death  of  any  party  or  parties  therein,  shall  be  excluded 
in  the  computation  of  the  periods  hereinbefore  mentioned,  except  only  in  cases  where 
the  right  or  claim  is  hereby  declared  to  be  absolute  and  indefeasible. 

(a)1  Sect.  7  enacts,  "that,  in  all   actions  and  suits   to  be  com need  after  this  act 

shall  take  effect,  it  shall  be  sufficient  to  allege  thai  the  modus,  or  exemption,  or  die 
charge  claimed  was  actually  exercised  and  enjoyed  for  such  of  the  periods  mentioned 

in  this  act  as  may  be  applicable  to  the  case;  and,  if  the  other  party  shall  intend  to 
rely  on  any  proviso,  exception,  incapacity,  disability,  contract,  agreement,  deed,  or 
writing  herein  mentioned,  or  any  other  matter  of  fad  or  of  law  not  inconsistent  with 

the  simple  fact  of  the  exercise  and  enjc lymciit  of  the  matter  claimed,  t  In-  same  shall  he 
specially  alleged  and  set  forth  in  answer   to  the  allegation   of   the   party  claiming,  and 

shall  not  be  received  in  evidence  on  any  general  traverse  or  denial  of  the  matter 

claimed." 

(d^    Vide  supra,  756,  Q. 

(/<)   Sect.  N  enacts,  "that,  in    the    several    Cfl   68  mentioned  in,  and   provided  for    by, 

this  act,  no  presumption  shall  be  allowed  or  made  in  fa\ or  support  oi  anj  claim, 

upon  proof  of  the  exercise  or  enjoyment  oi  the  right  or  matter  claimed  for  ant 
period  of  time,  or  Dumber  of  years,  than  for  such  period  or  number  mentioned  in  this 

act  as  may  lie  applicable  to  the  nature  of  the  claim." 
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observed  that,  in  the  present  ease,  the  claim  is  not  of  an  exemption  from  the  payment 
of  tithes  generally,  but  only  from  the  payment  of  tithes  of  certain  particular  things  ; 
and  it  may  be  well  doubted  whether  the  statute  has  any  application  to  such  a  state  of 
things ;  for,  the  evidence  thereby  required  is  "  of  the  enjoyment  of  the  [764]  land 
without  payment  or  render  of  tithes,  money,  or  other  matter  in  lieu  thereof  ; "  whereas, 
the  land  in  question  has  not  been  enjoyed  without  payment  or  render  of  tithes, 
although  the  tithes  in  question  have  not  been  rendered,  nor  has  any  money  or  other 
matter  been  paid  or  rendered  in  lieu  of  them. 

But,  without  referring  to  this  particular  ground,  for  the  reasons  above  given,  we 
think  the  certificate  ought  to  be  made  in  the  terms  above  stated. 

COLTMAN,  J.  I  am  of  opinion  that,  according  to  the  true  construction  of  the  act 
of  the  2  &  3  W.  4,  c.  100,  intituled,  "  An  act  for  shortening  the  time  required  in  claims 
of  modus  decimandi,  or  exemption  from,  or  discharge  of,  tithes,"  a  valid  and  indefeasible 
claim  of  exemption  from,  or  discharge  of,  tithes  of  turnips,  potatoes,  cabbages,  tares, 
grass,  clover,  rye-grass,  sainfoin,  and  other  artificial  grasses,  not  made  into  hay,  but 
used  as  and  for  green  fodder,  or  carried  off  the  lands  in  a  green  state,  and  other  green 
crops,  and  of  the  agistment  of  barren  and  unprofitable  cattle,  can  be  sustained,  under 
the  circumstances  mentioned,  for  the  lands  in  the  parish  of  Crosby-upon-Eden,  in  the 
occupation  of  the  defendants. 

It  having  been  thought  fit,  in  the  present  case,  to  give  reasons  at  length,  I  proceed 
to  subjoin  those  which  weigh  with  me. 

If  the  enacting  clause  of  the  statute  (ante,  p.  757,  n.)  is  read  without  the  preamble, 
it  appears  to  me  that  it  is  express,  and  not  subject  to  any  ambiguity.  For  the  avoid- 
ing of  confusion,  it  will  be  proper  to  consider  the  matter  separately,  as  it  relates  to  a 
claim  of  modus  decimandi  and  to  a  claim  of  exemption  :  and,  first,  the  case  where 
tithe  is  demanded  by  the  King,  or  the  Duke  of  Cornwall,  [765]  or  by  any  lay  person 
not  being  a  corporation  sole,  or  by  any  body  corporate  of  many,  whether  temporal  or 
spiritual.  The  enactment,  as  it  relates  to  such  a  case,  omitting  all  other  matter,  stands 
thus  :  "  All  prescriptions  and  claims  of  or  for  any  modus  decimandi  shall  be  sustained, 
and  be  deemed  good  and  valid  in  law,  upon  evidence  shewing  the  payment  or  render 
of  such  modus  for  the  full  period  of  thirty  years  next  before  the  time  of  such  demand, 
unless  the  actual  payment  or  render  of  tithes  in  kind,  or  of  money  or  other  thing, 
differing  in  amount,  quality,  or  quantity,  from  the  modus  claimed,  shall  be  shewn  to 
have  taken  place  at  some  time  prior  to  such  thirty  years,  or  it  shall  be  proved  that 
such  payment  or  render  of  modus  was  made  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing ;  and,  if  such  proof  in  support  of 
the  claim  shall  be  extended  to  the  full  period  of  sixty  years  next  before  the  time  of 
such  demand,  in  such  cases  the  claim  shall  be  deemed  absolute  and  indefeasible,  unless 
it  shall  be  proved  that  such  payment,  or  render  of  modus,  was  made  by  some  conseut 
or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing." 

Now,  a  claim  to  a  modus,  or  to  any  thing  else  which  may  be  demanded,  cannot  be 
sustained  by  evidence  of  any  thing  less  than  that  which  shews  a  title  to  the  thing 
demanded  ;  therefore,  when  the  act  says  that  a  claim  of  modus  shall  be  sustained  by 
evidence  shewing  the  payment  or  render  of  such  modus  for  thirty  or  sixty  years,  it 
follows,  by  a  necessary  implication,  that  payment  for  thirty  or  sixty  years  makes  a 
title,  in  all  cases  to  which  the  act  applies,  defeasible  only  in  the  way  pointed  out 
in  the  act. 

This  view  of  the  first  section  is  quite  in  accordance  with  the  seventh  section  (ante, 
p.  762,  n.),  by  which  it  is  provided  [766]  that,  in  all  actions  and  suits  to  be  commenced 
after  this  act  shall  take  effect,  it  shall  be  sufficient  to  allege  that  the  modus  claimed 
was  actually  exercised  for  such  of  the  periods  mentioned  in  this  act  as  may  be  applic- 
able to  the  case.  Now,  it  surely  cannot  be  sufficient  to  allege,  in  pleading,  any  thing 
less  than  that  which  amounts  to  a  title  ;  if  this  be  so,  the  seventh  section  leads  to  the 
same  conclusion  as  the  first  section, — that  the  payment  of  a  modus  for  a  limited  time, 
constitutes  a  valid  title. 

Is  there  any  thing  to  be  found  in  the  preamble  to  the  act,  which  militates  against 
the  view  of  the  subject  which  is  here  presented  ? 

The  preamble,  as  far  as  it  relates  to  a  claim  of  modus,  is,  "  whereas  the  expense 
and  inconvenience  of  suits  instituted  for  the  recovery  of  tithes,  may,  and  ought  to,  be 
prevented,  by  shortening  the  time  required  for  the  valid  establishment  of  claims  of  a 
modus  decimandi."     The  construction  I  have  been  presenting,  does  effectually  shorten 
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the  time  necessary  for  the  valid  establishment  of  a  claim  of  modus,  and  does  tend  to 
prevent  both  the  expense  and  inconvenience  of  suits  instituted  for  the  recovery  of 
tithes  ;  and  the  preamble  and  enacting  clauses  appear  to  be  in  perfect  harmony  with 
each  other,  as  far,  at  least,  as  they  relate  to  thai  claim:  it  seems  to  me,  therefore, 
that  there  is  no  reason  why  the  preamble  should  have  the  effect  of  restricting  the 
natural  import  of  the  enacting  clause  relating  to  claims  of  modus. 

But  it  has  been  objected  that,  by  the  same  mode  of  reasoning,  every  payment 
that  has  been  made  for  the  term  of  years  limited  by  the  act,  may  be  contended  to  be 
valid,  however  objectionable,  in  point  of  law,  it  may  be  ;  and  it  is  assumed  that  such 
could  not  be  the  intention  of  the  act  of  parliament,  and  that  a  construction  leading  to 
such  a  conclusion,  ought  not  to  be  admitted. 

I  do  not  know  that,  in  construing  this  act  of  parliament,  we  are  warranted  in 
assuming  any  other  inten-[767]-tion  than  what  is  to  be  collected  from  the  terms  of 
the  act,  and  from  the  terms  of  other  acts  in  pari  materia.  If  it  is  to  be  assumed,  on 
any  general  supposed  ground  of  expediency  or  probability,  that  the  act  cannot  have 
meant  to  render  every  kind  of  modus  which  had  been  actually  paid  for  the  limited 
term  valid,  it  may  well  be  doubted,  whether  the  assumption  is  warranted  by  what 
is  known  of  the  intentions  of  the  framers  of  the  act,  and  the  reports  of  the  commis- 
sioners, whose  suggestions  are  supposed,  on  good  grounds,  to  have  led  the  way  to 
this  act.  Such  considerations  must,  therefore,  be  dismissed,  and  the  act  itself  be 
looked  to ;  and  it  seems  to  me  that  it  was  clearly  the  intention  of  the  act  to  remove 
some,  at  least,  of  the  objections  which,  at  the  time  when  the  act  passed,  were  valid 
objections  to  the  validity  of  a  modus. 

Thus,  for  instance,  all  objections  founded  on  the  score  of  rankness,  or  on  the  ground 
that  the  articles  covered  by  the  modus  have  been  introduced  within  time  of  legal 
memory,  seem  to  vanish,  even  on  the  theory  of  those  who  adopt  the  restricted  con- 
struction of  the  statute,  depending,  as  they  do,  merely  on  a  question  of  time.  It 
may,  perhaps,  not  follow  necessarily  that  every  payment  which  has  been  made  fur  the 
limited  number  of  years,  under  the  name  of  a  modus,  must  be  considered  as  valid,  if 
it  be  deficient  in  those  essential  requisites  which  are  necessary  to  constitute  a  modus  ; 
for,  it  is  a  modus  decimandi  which  the  act  professes  to  deal  with;  and  it  may,  with 
some  reason,  be  contended,  that  the  act  applies  only  to  such  a  payment  as  may 
reasonably  be  considered  as  a  modus  ;  for  a  modus  decimandi  being  .1  payment  in  lieu 
of  tithes,  unless  the  payment  be  made  for  the  benefit  of  the  person  to  whom  decimal 
arc  due,  it  may  be  fairly  argued  not  to  be  a  modus  decimandi,  and  so  not  within 
the  purview  of  the  statute  ;  as,  for  instance,  if  a  man  sets  up  a  modus,  that  he 
is  bound,  by  the  tenure  of  his  land,  to  repair  the  nave  of  the  church,  or  that  he 
[768]  pays  five  shillings  yearly  to  the  parish  clerk,  or  that  the  tenants  of  a  manor 
pay  such  a  nnt  to  the  lord,  and,  therefore,  ought  to  be  discharged  of  tithes,  or  that 
he  maintains  a  chaplain  in  the  church  of  1).,  without  shewing  that  it  is  within  the 
parish  (.-ill  such  instances,  with  others  of  the  same  sort,  are  collected  in  Com.  I>ig. 
Dismes  (E.  L5)),  it  may  reasonably  be- urged  that  such  claims  are  not  claims  of  a  modus 
decimandi  within  the  meaning  of  the  statute,  or  entitled  to  its  protection. 

That  some  questions  of   nicety  and  difficulty  should   arise  in  determining  whether 

a  particular  payment  should  be  considered  as  shewing  the  existence  of  a  modus  deci 

matidi  within  the  meaning  of  the  statute,  is  what  might  be  expected.  And,  by  the 
seventh  section  of  the  act.it  is  provided  that*  "if  the  other  party  shall  rely  on  any 
proviso,  exception,  incapacity,  disability,  contract,  agreement,  deed,  or  writing,  in  the 
act  mentioned,  or  any  other  matter  oi  fact  or  of  law,  not  inconsistent  with  the  simple 

fact  of  the  exercise  and  enjoyment  of  the  matter  claimed,  the  same  ahall  be  specially 
set  forth  in  an  answer  to  the  allegation  of  the  party  claiming  ;"  From  which  it  appears 
that  the  act  contemplates  the   possibility  thai    matter  "I    law   may  be  Bet   up  in  answer 

to  a  plea  which  sets  up  the  actual  payment   of  an  alleged  Hindu-  tin   the  specified 

number  of  years. 

The   result   of  this  examination,  as   it    strikes  me,  is    that,  in   the  ease  of   what 
properly  to  be  called  a  modus  decimandi,  payment  for   the   limited  Dumber  of  J  ears  is 

a  title  :  whether  every  payment  made  in  the  name  of  a  modus  is  to  be  considered  as 

made  in  respect  of  a  modus  decimandi,  within  the  purview  and  protection  of  the 

statute,  may  be  a  question  in  boi ases;  but  it  is  one  which  it  is  not  necessary  to 

decide,  in  order  to  arrive  at  a  solution  of  the  present  question. 

To  proceed  to  the  cases  described  in  the  statute,  a   olaima  oi  exemption  from,  or 
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discharge  of,  tithes  by  com-[769]-position  real  or  otherwise.  In  reference  to  these 
exemptions,  on  which  the  present  question  more  directly  turns,  the  enacting  clause 
(omitting  so  much  as  relates  to  modus)  stands  thus  :  "  Be  it  enacted,  that  all  prescrip- 
tions and  claims  of,  or  to,  any  exemption  from,  or  discharge  of,  tithes,  by  composition 
real,  or  otherwise,  shall,  in  cases  where  the  render  of  tithes  in  kind  shall  hereafter  be 
demanded  by  the  King,  or  the  Duke  of  Cornwall,  or  by  any  lay  person  not  being  a 
body  corporate,  or  by  any  body  corporate  of  many,  whether  temporal  or  spiritual,  be 
.sustained  and  be  deemed  good  and  valid  in  law,  upon  evidence  shewing  the  enjoyment 
of  the  laud  without  payment  or  render  of  tithes,  money,  or  other  matter  in  lieu 
thereof,  for  the  full  period  of  thirty  years  next  before  the  time  of  such  demand, 
unless  the  render  or  payment  of  tithes,  or  of  money,  or  of  other  matter  in  lieu  thereof, 
shall  be  shewn  to  have  taken  place  at  some  time  prior  to  such  thirty  years,  or  it  shall 
be  proved  that  such  enjoyment  was  had  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing ;  and,  if  such  proof  in  support  of 
the  claim  shall  be  extended  to  the  full  period  of  sixty  years  next  before  the  time  of 
such  demand,  in  such  cases  the  claim  shall  be  deemed  absolute  and  indefeasible,  unless 
it  shall  be  proved  that  such  enjoyment  was  had  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing." 

I  have  already  pointed  out  the  grounds  on  which  it  appears  to  me,  that,  in  cases 
( if  modus,  the  act  has  made  the  limited  number  of  years,  a  title ;  and,  on  the  same 
ground,  which  it  is  unnecessary  to  repeat,  it  appears  to  me  that  the  act  has  made 
non-payment  for  the  limited  term,  a  title  to  an  exemption. 

It  is  objected  that  the  enacting  clause  of  the  statute  is  not  intended  to  embrace, 
<md  apply  to,  every  case  of  non-payment,  but  only  to  certain  cases,  such  as  abbey 
[770]  lands,  composition  real,  &c,  and  that  none  others  are  within  the  purview  of 
the  act ;  and  the  argument  rests  on  the  words  of  the  preamble  "  claims  of  exemption 
by  composition  real  or  otherwise,"  which  must,  it  is  said,  be  understood  in  a  restricted 
sense,  and  must  be  confined  in  point  of  construction  to  such  claims  as  have  had  a 
legal  origin.  Indeed,  the  restriction,  to  be  available  for  any  practicable  purpose,  must 
be  carried  further ;  for,  as  every  exemption  from  tithe  may  have  had  a  legal  origin, 
the  argument  must  be,  that  the  application  of  the  statute  is  to  be  confined  to  such 
cases  as  can  be  shewn  in  evidence  to  have  been  founded  on  a  composition  real,  or  on 
some  other  legal  ground  of  exemption,  and,  therefore,  in  order  to  make  out  an 
exemption  by  non-payment,  it  must  be  necessary  to  prove,  in  every  case  where  a 
claim  of  exemption  is  to  be  made  out  under  the  act,  not  only  the  fact  of  non-payment, 
but  also  the  ground  of  exemption,  as,  that  there  was  a  composition  real,  or  that  the 
lands  are  abbey  lauds,  and  so  forth.  But  when  I  look  to  the  first  section  to  see  what 
evidence  is  to  be  given  in  support  of  a  claim  of  exemption,  or  to  the  seventh  section 
to  see  what  is  to  lie  alleged,  I  see  no  intimation  whatever  that  any  proof  or  allegation 
is  requisite,  that  any  deed  or  composition  was  ever  made,  or  that  the  lands  were  ever 
abbey  lands,  but,  on  the  contrary,  an  express  statement  that  it  shall  be  sufficient  to 
allege  the  fact  of  non-payment. 

It  is  clear,  then,  as  it  seems  to  me,  that  cases  which  are  within  the  act  are  by  the 
express  words  to  be  sustained  by  proof  of  non-payment  only ;  and  I  am,  therefore, 
unable  to  see  with  what  consistency  any  cases  can  be  considered  as  excluded  from  it, 
inasmuch  as  the  same  allegations  could  be  made,  and  the  same  proof  given,  in  their 
case,  as  the  act  declares  to  be  sufficient  in  the  case  of  claims  of  exemptions  admitted 
to  be  within  the  act. 

[771]  It  may  be  urged  that  the  effect  of  this  mode  of  construing  the  statute  will 
be,  to  give  validity  to  claims  which  ought  not  in  justice  to  prevail,  creating  a  new 
head  of  exemption,  and,  in  effect,  enabling  a  layman  to  prescribe  in  non  decimando. 

It  cannot,  I  think,  be  denied  that  the  injustice  suggested  may  follow  in  some 
instances,  though,  I  apprehend,  such  instances  would  be  rare. 

The  rule  that  a  layman  cannot  prescribe  in  non  decimando  has  been  so  long 
established,  and  so  universally  known,  that  few  cases  can  be  supposed  to  have  existed 
at  the  passing  of  the  statute,  in  which  tithes  had  remained  unpaid  for  a  long  series  of 
years,  unless  there  had  been  originally  a  real  foundation  for  the  exemption.  An  evil 
of  an  opposite  kind  did,  I  believe,  frequently  exist,  and  was,  I  apprehend,  the  real  evil 
the  statute  was  designed  to  meet,  namely,  the  cases  where  a  legal  exemption  had 
existed,  but  the  proof  of  it  was  lost,  or  was  attended  with  great  expense  and  incon- 
venience.    That  the  evidence  of  such  a  well-founded  claim  to  exemption  had  been  lost 
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in  process  of  time,  and  in  subdivision  of  properties,  was,  I  conceive,  a  matter  of 
frequent  occurrence ;  and  if,  in  some  cases,  injustice  is  done  on  the  one  hand,  a  great 
amount  of  injustice  is  prevented  in  many  others.  The  objection  made  to  the  con- 
struction of  the  act  on  this  ground,  is  equally  applicable  to  all  the  statutes  of 
prescription.  In  all  such  cases  an  injustice  may  he  said  to  be  done  to  the  party  who 
has  a  good  rii^ht,  but  which  is  barred  by  the  statute.  But  the  balance  of  justice  and 
convenience  is  found  to  be  the  other  way ;  and,  on  the  whole,  it  is  most  for  the 
general  interests  of  society  that  possession  and  enjoyment  for  a  length  of  time  should 
be  looked  to  as  the  safest  evidence  of  men's  rights  ;  and  such  1  conceive  to  have  been 
the  intention  of  the  statute.  The  possibility,  therefore,  of  some  eases  of  injustice 
incidentally  happen-[772]-ing,  ought  not  to  lead  to  any  straining  of  the  words  of  the 
statute  from  their  natural  import. 

If  a  more  limited  construction  of  the  act  is  adopted,  and  it  is  held  to  have  no 
operation  but  that  of  bringing  down  the  time  of  prescription  from  the  1  Richard  I.  to 
the  time  mentioned  in  the  statute,  or,  in  other  words,  that  non-payment  for  the  limited 
time  is  to  be  taken  as  conclusive  proof  that  tithes  have  never  been  paid  since  the 
1  Richard  I.,  which,  as  far  as  I  understand,  is  the  construction  of  those  who  adopt  the 
restricted  construction,  its  operation  with  respect  to  claims  of  exemption  will  be 
reduced  within  very  narrow  limits. 

If  we  take  the  case  of  a  composition  real,  in  which  it  was  necessary  to  prove,  when 
the  tithe-owner  was  a  spiritual  person,  the  existence  of  a  deed  of  composition  made 
before  the  13  Eliz.  c.  10,  and  a  compensation  made  to  the  tithe-owner  and  his  successors, 
and  to  shew  a  connexion  between  the  supposed  deed,  and  the  compensation  given  in 
lieu  of  tithes  to  the  spiritual  tithe-owner,  is  it  still  necessary  to  prove,  in  addition  to 
nonpayment  for  the  limited  time,  the  existence  of  a  deed  and  of  a  compensation  made 
to  the  tithe-owner,  and  to  shew  the  connexion  of  the  supposed  deed  and  the  compensa- 
tion? If  such  proof  is  requisite  (and  such  is  the  contention  of  those  who  uphold  the 
restricted  construction),  I  do  not  see  how  any  claim  to  exemption  by  compensation 
real  can  be  brought  within  the  benefit  of  the  statute  ;  for,  the  statute  only  declares 
claims  to  exemption  by  composition  real  to  be  valid,  on  evidence  shewing  the  enjoy- 
ment of  the  land  without  payment  or  render  of  tithes,  money,  or  other  matter  in  lieu 
thereof,  for  the  limited  time.  The  very  circumstance,  therefore,  which  would,  on  this 
construction  of  the  statute,  be  necessary  to  be  proved  in  order  to  establish  a  claim  of 
exemption,  namely,  the  compensation  to  the  tithe-owner,  would  exclude  the  party 
proving  it,  from  the  benefit  of  the  statute.  [773]  The  consequence  would  be,  that 
all  that  conflict  of  evidence  would  be  let  in,  and  all  the  expense  and  inconvenience 
incurred,  which  it  was  the  object  of  the  statute  to  prevent. 

Again,  I  would  consider  the  case  of  a  claim  of  exemption  of  lands,  as  being  abbey 
lands,  as,  for  instance,  lands  belonging  to  the  Cistercians,  a  ease  clearly  within  the 
statute.  It  was  necessary,  in  such  case,  to  prove  that  the  abbev  uu-  .me  of  the  greater 
abbeys,  and  that  the  land  belonged  to  the  abbey  at  the  time  of  the  dissolution  ;  and, 
further,  that  it  had  belonged  to  them  at  the  time  of  the  council  of  Latcian,  the  latter 
fact  being  often  inferred  from  non-payment,  in  modern  times,  but  subject  to  be 
rebutted  by  adverse  proof  since  the  statute  ;  and  adopting  the  restricted  construct  ion 
of  it,  evidence  of  non-payment  for  the  time  limited  might  be  conclusive  evidence,  by 
force  of  the  statute,  of  non-payment  from  the  1  K'n  hard  I.  Would  it  also  be  evidence 
that  the  lands  belonged  to  the  abbey  before  the  council  of  Lateran,  or  mual  thai  fact, 
— like  the  possession  of  the  land  at  the  time  of  the  dissolution, — still  be  proved  and 
be  open  to  controversy  and  adverse  proof  1     Undoubtedly  il  must,  unit    >  the  payment 

for  the  limited  time  is  made  by  the  act,  not  only  conclusive  proof  of  the  payment 

from  the  time  of  Richard  I.,  but  also  conclusive  proof  of  every  inference  which  can  be 
drawn  from  the  fact  of  nou  payment.  I'nless  the  act  has  said  this,  it  has  done  very 
little  towards  effecting  its  professed  object.  I  am  at  a  loss  bo  Bee  any  thing  winch 
warrants  us  in  so  reading  the  statute.  The  statute  has  not,  as  il  appeals  to  me, 
this;  but  it  has  said  what  is  more  definite  and  more  efl'eel  ual  ;  it  has  slated,  not  whal 
shall  be  evidence  to  support  in  pari  the  claim  of  exemption,  but  on  what  evidence  the 

claim  of  exemption  shall  be  Sustained,  and  deemed  good  and   valid  in  law. 

The  preamble  of  the  act  of  parliament   has  been  re  [774]  fei Ted  to  \g  at 

variance  with  the  construction  I  have  niggested  as  the  proper  one.  There  i  some 
incorrectness  in  the  terms  of  the  preamble  as  applying  to  a  claim  of  exemption,  since, 
in  the  expression  that  the  expense  and  inoonvi  oieni  b  of    nil  ought  to  be  prevented  by 
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shortening  the  time  required  for  the  valid  establishment  of  claims  of  exemption  from 
or  discharge  of  tithes,  it  is  implied,  that,  as  the  law  then  stood,  there  was  a  certain 
length  of  time  by  which  an  exemption  might  be  established,  but  that  the  time  was  too 
long,  and  ought  to  be  shortened  ;  whereas  the  law  was  undoubtedly  otherwise  in  the 
case  of  laymen.  But,  notwithstanding  this  inaccuracy  of  expression,  there  is  no 
incongruity  between  the  preamble  and  the  enacting  clause,  as  I  construe  it ;  the 
enactments  fully  effectuate  the  objects  recited  as  being  desirable ;  they  provide  for 
the  valid  establishment  of  claims  of  exemption  within  a  moderately  short,  though  not, 
properly  speaking,  a  shortened  time,  and  tend  effectually  to  diminish  the  expense  and 
inconvenience  of  law-suits. 

It  has  been  supposed  that,  if  the  construction  of  the  first  section  of  the  act  is  what 
I  have  suggested,  the  second  section  of  the  act  is  unnecessary ;  but  I  think,  with  sub- 
mission, that  such  is  not  the  case.  That  section  was  intended  to  provide  for  the  case 
where  a  composition  real,  made  after  the  13  Eliz.  c.  10,  had  been  confirmed  by  a 
decree  of  a  court  of  equity  ;  such  a  composition,  although  confirmed  by  the  court, 
could  have  had  no  legal  validity  before  the  present  statute,  nor  would  it  have  been 
within  the  provision  of  the  first  section,  as  the  production  of  the  deed  of  composition 
would  have  taken  it  out  of  the  operation  of  that  clause. 

There  is,  therefore,  a  necessity  for  that  clause,  if  such  compositions  were  intended 
to  be  made  valid 

Neither  can  I  see  any  difficulty  in  framing  a  plea  under  the  statute,  if  the  defence 
to  a  demand  of  tithes  [775]  were  to  be  expanded  on  the  record ;  as  it  must,  on 
principle,  be  sufficient  to  state  what  the  act  has  made  a  valid  title,  and  which  the  act 
has  declared  it  shall  be  sufficient  to  allege. 

In  what  I  have  stated  above,  reference  has  been  made  principally  to  the  case  of 
tithes  demanded  by  the  King,  the  Duke  of  Cornwall,  or  other  lay  person  not  being  a 
corporation  sole,  and  by  corporations  aggregate.  But,  if  the  demand  is  made  by  an 
archbishop,  bishop,  dean,  prebendary,  parson,  vicar,  master  of  hospital,  or  other 
corporation  sole,  the  same  principles  will  apply,  and  for  the  same  reasons. 

There  is  but  one  other  point  which  it  is  necessary  to  advert  to,  namely,  that  some 
of  the  articles  in  dispute  are  of  modern  introduction.  But  articles  of  modern  introduction 
may  well  be  covered  by  the  general  terms  of  an  antient  composition.  What,  for 
instance,  was  to  prevent  a  composition  from  being  made  for  a  sum  to  be  paid  in  lieu 
of  all  tithes  except  tithe  of  hay '?  Would  such  a  claim  of  exception  not  extend  to 
articles  of  modern  introduction  'I  I  apprehend  it  would.  It  may  be  thought  improb- 
able that,  in  this  particular  case,  a  composition  should  have  been  made  covering  all  tithes 
except  hay,  milk,  calves,  wool,  lambs,  foals,  bees,  pigs,  geese,  and  eggs ;  but  here,  the 
provisions  of  the  act  step  in,  and  prevent  all  discussion  as  to  what  is  probable  or 
improbable,  by  directing  us  to  look  only  at  the  course  of  enjoyment  as  the  conclusive 
evidence  which  is  to  determine  the  rights  of  the  parties  litigating. 

These  considerations  have  led  me  to  the  conclusion  which  I  have  stated  at  the 
commencement,  which,  however,  I  must  express  with  diffidence,  when  opposed  to  so 
much  authority  in  support  of  a  contrary  opinion. 

Erle,  J.  I  have  to  certify  to  your  lordship  that,  in  my  judgment,  according 
to  the  true  construction  of  the  [776]  2  &  3  W.  4,  c.  100,  a  valid  and  indefeasible 
prescription  or  claim  of  exemption  from,  and  discharge  of,  the  tithes  mentioned  in  the 
question,  can  be  sustained,  under  the  circumstances,  and  for  the  lands  mentioned  in 
the  case. 

The  question  appears  to  me  to  be,  whether  enjoyment  of  an  exemption  or  discharge 
from  render  of  tithes  for  the  statutable  time,  is  a  title  thereto. 

The  words  of  the  enactment,  in  their  ordinary  meaning,  declare  that  the  statutable 
time  shall  be  a  title. 

The  claim  to  the  exemption  or  discharge  is  to  be  sustained  and  deemed  good  and 
valid  in  law,  upon  evidence  shewing  enjoyment  for  the  shorter  period,  and  is  to  be 
absolute  and  indefeasible  upon  proof  of  enjoyment  for  the  longer  period,  subject  to  be 
defeated  only  as  mentioned  therein. 

A  title  is  the  fact  to  which  the  right  is  by  law  annexed — which  is  to  be  pleaded 
as  the  foundation  of  the  right  in  case  it  is  litigated.  The  right  in  question  here  is, 
a  right  to  an  exemption  or  discharge ;  and  the  statute  annexes  that  right  to  the  fact 
of  enjoyment  for  the  required  time.  If  the  words  of  the  enactment  were  alone  regarded 
in  a  suit  involving  a  claim  of  modus,  exemption,  or  discharge,  enjoyment  thereof  for 
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the  required  time  would  be  the  fad  alleged  in  pleading,  and  upon  the  finding  of  that 

fact  the  claim  would  be,  by  law,  valid. 

The  same  words  in  the  same  sentence  have  the  effect  of  making  enjoyment  for  the 
required  time,  a  title  to  a  modus ;  and,  though  time  made  a  title  to  a  modus  before, 
it  was  a  differenl  title,  as  a  period  of  about  six  hundred  years  was  required,  instead 
of  a  period  of  about  sixty  years. 

The  act  of  the  2  .V-  3  W.  4,  c.  71,  relating  to  easements  derived  from  prescription, 
or  supposed  grants,  after  reciting  thai  the  title  to  matters  long  enjoyed,  is  liable  to 
he  defeated,  enacts  that  the  right  shall  be  absolute  and  [777]  indefeasible,  on  proof  of 
enjoyment  for  the  required  period.  This  statute  is  in  pari  materia;  the  words  au- 
to the  same  effect  as  those  in  the  statute  in  quest  ion  ;  and  the  construction  has  been, 
to  make  the  statutable  time  a  title  to  the  right.  It  seems  reasonable  to  give  the  same 
effect  to  the  words  applied  in  the  same  sentence  to  modus,  exemption,  and  dischai 
and  also  to  give  the  same  effect  to  the  same  words  used  in  statutes  in  pari  materia. 
This  construction  is  in  accordance  with  the  whole  preamble,  both  because  the  expense 
and  inconvenience  of  suits  will  probably  be  prevented  by  making  the  fact  on  which 
the  right  is  to  depend  more  simple  and  capable  oi  ascertainment  from  living  witnesses, 
and  also  hecause  time  alone  is  to  be  required  for  the  establishment  of  the  rights  in 
question,  and  the  length  of  that  time  is  shorter  that  was  before  required,  where  a 
title  was  to  be  derived  from  time  alone. 

It  was  contended,  for  the  plaintiff,  that  proof  of  a  legal  origin  for  a  claim  of 
exemption  or  discharge  is  necessary,  since  the  statute,  as  it  was  before;  that  the 
preamble  shews  that  the  legislature  intended  to  confine  the  operation  of  the  enactments 
to  those  claims  only  in  which  time  was  required  for  their  establishment,  and,  in  them, 
to  the  effect  of  shortening  the  time  so  required;  and,  as  time  was  required  in  only 
one  of  the  two  classes  into  which  such  claims  were  divided,  that  the  statute  applied 
to  that  class  only.     This  construction   directly  violates  the   rule  against   altering  the 

effect  of  clear  words  oi  enact nt   by  the  preamble  (a)1,  and  in  an  extreme  degree,  as 

the  enactment,  taken    by  itself,  has  a  certain   meaning,  while  the   preamble,   which   is 
supposed  to  control  it,  is  uncertain  and  equivocal. 

But,  supposing  this  not  to  be  a  fatal  objection,  if  we  ascertain  the  sense  in  which 
time  could  be  said  to  be  [778]  required  fur  the  establishment  of  claims  ol  modus, 
exempt  ion,  and  discharge,  and  also  tin'  sense  in  which  claims  of  exemption  or  discharge 
COuld  be  said  to  be  reduced  into  the  two  classes,  namely,  where  there  is  legal  origin, 
and  where  there  is  no  legal  origin,  and  then  apply  the  statute  anon  linn  tol  lie  plaintiffs 
construction,  it  will  be  found  that  it  has  no  operation  in  respect  of  claims  of  exemption 
and  discharge. 

As  to  the  sense  in  which  time  could  be  said  to  be  thus  required  upon  a  claim  of 

modus,  the  time  of  the  enjoyment    was  the  title,  and  proof  thereof  was  indispensable. 

Upon  a  claim  of  exemption  under  the  31  11.  8,  a  13,  the  fact  of  the  lauds  being 
held  exempt,  by  tic  abbe]  al  its  dissolution,  was  the  title,  tf  thai  fact  was  proved, 
all  reference  to  time  of  enjoyment  was  superfluous  An  exemption  derived  from  the 
statute  would  not  have  been  destroyed  by  any  subsequent   render  of  tithes  in  kind: 

( 'In  itr'n  l,<t  rtl  \ .    hi  iilmi  {nf. 

Upon  a  claim  of  discharge  by  composition  real,  the  deed  of  c position  w a-  the 

(a)1  See  Bacon's  Leges  Leg Aphorism,  71;  and  Bee  note  tier m  Dupin, 

Manuel  del  Etudians,  +13. 

(it)1    I   GrWill.   363,    when-   tin's    was   said    obiter    by   I 'odcridge.   .1.      This   dictum    is 

not  noticed  by  the  other  reporters,  and  the  point   did  not  properly  an      in  thl   I 
even  as  reported  in  Gwillim.     Lady  Denton  libelled  for  tithes,  and  Lord  Clanrickard 

suggested  for  a   prohibition,  that   the  land   wa     di   charged  in  the  hands  of   the   pi  i t 

Tunbridge  by  an  immemorial  prescription  in  non  decimando.      H  ription  was 

disproved,  as  it  appeared  that   the  prior  was  discharged,  not   by  pre-,  ription,  but   by 
bull.      After  consultation   awarded,   Lady   Denton  added  to  her  libel  By  allegii 

modern  perception    of   lilies    in    kind;   and    it    was    held    that    she   Id   not   make  tin' 

addition.     This  decision  would  rather  import  thai  the  added  allc  ation  was  considered 

as  not  wholly  immaterial.     It  appears  from  2  Rol.  l-'ep.  207,  that  the  eoiui   would 
have  granted  a  second  prohibition  it  "Mr.   Doctor  Pope"  had  not   "pulled  off  the 

addition  which  he  had  made   lo   the   formei    libel.        And   Bee  S.  < '.   Palmer,  37,  where 

other  circumstances  relative  to  the  claim  are  noticed  and  d 
C.  P.  xiii.-  37 
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title.  If  that  was  proved  to  be  executed  by  all  the  parties  interested,  and  to  be  [779] 
in  force,  all  reference  to  time  of  enjoyment  was  again  superfluous  ;  but,  though  time 
formed  no  part  of  the  indispensable  proof  upon  either  of  the  latter  claims,  and  was 
not,  in  that  sense,  required  for  their  establishment,  still,  in  practice,  evidence  of 
enjoyment  for  a  long  time,  was  constantly  adduced,  because  direct  proof  of  the 
composition  deed,  or  of  the  holding  exempt  by  the  abbey,  could  not  be  given,  and 
resort  was  had  to  presumptive  evidence,  and,  among  presumptions,  to  that  from  a 
long  time  of  enjoyment.  It  was  not  alone  sufficient,  in  support  of  either  of  these 
claims ;  and  a  rule  of  evidence,  apparently  anomalous,  required  some  presumption 
specifically  referring  to  the  origin  of  the  claim,  to  be  also  shewn  ;  but,  when  this  rule 
had  been  complied  with,  if  a  weak  presumption  specifically  applicable  to  the  origin 
had  been  raised,  then  the  length  of  the  time  of  enjoyment  was  allowed  to  strengthen 
it,  and  so  to  establish  the  claim  of  an  exemption  or  discharge. 

As  to  the  sense  in  which  claims  of  exemption  or  discharge  could  be  said  to  be 
considered  by  the  legislature  as  reduced  into  the  two  classes,  namely,  where  there  was, 
and  was  not,  legal  origin, — practically  speaking,  there  was  no  class  of  claims  in  which 
the  claimant  admitted  at  the  outset  that  there  was  no  legal  origin  for  his  claim ;  while 
they  had  existence  as  claims,  there  was  an  endeavour  to  find  evidence  of  a  legal  origin  ; 
and,  when  it  was  ascertained  that  there  was  none,  the  suit  upon  that  claim  was 
virtually  at  an  end.  If  the  claims  which  were  the  subjects  of  the  expensive  suits 
intended  to  be  relieved  against  by  the  statute,  were  classed  with  reference  to  their 
legal  origin,  it  should  be  said  that  there  was  one  class  in  which  some  specific  evidence 
of  a  legal  origin,  in  addition  to  the  general  presumption  from  a  long  time  of  enjoyment, 
could  be  adduced,  and  one  in  which  no  such  evidence  could  be  adduced  ;  that  the 
existence  or  non-existence  of  any  such  legal  evidence,  was  generally  [780]  ascertained 
only  after  much  expense ;  and  that,  until  such  ascertainment,  evidence  of  length  of 
enjoyment  was  equally  requisite  for  both  classes. 

Such  a  classification  appears  to  me  not  to  have  been  contemplated  by  the  legislature. 
But,  assuming  its  existence,  and  that  the  application  of  the  statute  was  intended  to 
be  confined  to  the  class  where  there  is  some  presumptive  evidence  specifically  relating 
to  a  legal  origin,  and  the  time  of  enjoyment  is  required  to  strengthen  the  presumption 
therefrom,  the  statute  has  no  operation.  It  does  not  alter  the  admissibility  of  evidence, 
either  party  being  at  liberty  to  resort  to  any  evidence  before  admissible  ;  nor  does  it 
alter  the  effect  of  the  evidence  when  received  ;  for, — let  it  be  supposed,  upon  a  claim 
of  exemption,  that  the  fact  of  a  legal  origin  is  to  be  tried  according  to  the  plaintiff's 
contention,  and  that  evidence  specifically  applicable  thereto,  and  also  evidence  of 
enjoyment  for  the  statutable  period,  has  been  adduced  in  support  of  it,  and  that  evidence 
rebutting  the  evidence  specifically  applicable  to  a  legal  origin,  has  been  adduced  in 
answer,  and  that  the  jury  is  convinced  that  there  was  no  legal  origin, — if  they  are 
not  bound  by  the  statute  to  answer  in  the  affirmative,  when  their  judgment  dictates 
a  negative,  the  statute  has  operated  nothing.  I  presume  that  they  are  not  so  bound  ; 
but,  if  they  are,  then  enjoyment  for  the  statutable  period  will  have  established  the 
title  to  the  exemption,  where  the  fact  of  legal  origin  is  negatived ;  which  is  contrary 
to  the  substance  of  the  plaintiff's  construction,  and  is  the  proposition  which  the  defen- 
dant maintains. 

By  the  plaintiffs  construction,  the  primary  intention  recited  in  the  preamble, — of 
preventing  the  inconvenience  and  expense  of  suits  for  the  establishment  of  claims  of 
exemption  and  discharge, — would  be  sacrificed ;  and  the  secondary  intention,  of 
shortening  the  time  required,  would  not  be  effected. 

[781]  Some  reliance,  on  the  part  of  the  plaintiff,  has  been  placed  on  the  seventh 
section,  requiring  the  exemption  or  discharge  to  be  pleaded,  which  he  construes  to 
require  the  origin  to  be  pleaded  ;  but  it  appears  to  me  the  nature  of  the  exemption  or 
discharge  is  intended,  and  not  the  origin. 

The  words  of  the  first  section  comprise  all  exemptions  and  discharges.  But  dis- 
charges by  composition  real  may  vary,  as  agreements  might  have  varied  before  the 
13  Eliz.  and  may  be  for  all  tithable  articles,  or  for  some  ;  for  articles  at  present  known, 
or  hereafter  to  be  discovered  ;  for  all  times  ;  or  for  certain  times  only.  Exemptions 
under  abbeys  may  vary  to  the  same  extent ;  as  some  abbeys  had  made  compositions 
real  of  various  kinds,  and  had  derived  exemptions  from  them  as  well  as  from  prescription 
and  ratione  ordinis,  and  from  unity  of  possession  ;  and,  as  the  exemption  now  must 
be  exactly  that  which  the  abbey  held  on  the  day  of  dissolution,  an  exemption  derived 
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to  the  abbey  from  !■•  >iiipi i^it ion  real  may  be  total  or  partial,  both  as  to  fdthable  articles 
ami  as  to  times:  it  is  therefore  requisite  to  particularise  the  exemption  or  discharge 
claimed,  as  much  as  to  state  the  species  of  modus. 

The  plaintiffs  argument  on  this  point  appears  to  assume  that  every  exemption  and 

discharge  must  lie  total  and  for  all  time. 

The  injustice  arising  from  allowing  time  to  defeat  a  valid  title,  is  apparent  :  and 
the  principle  of  presuming  a  right  from  long  enjoyment,  to  prevent  this  injustice, 
has  been  applied  to  the  lands  of  the  ecclesiastical  owners  by  the  2  &  .'!  W.  4.  c.  27,  to 
easements  over  them,  by  2  &  3  W.  I,  e.  74,  and  to  moduses  for  tithes,  and  to  discharges 
by  compositions,  confirmed  by  deer,.'  in  equity,  by  the  statute  now  in  question.  It 
is  not  easy  to  understand  why  the  principle  is  not  to  apply  to  other  discharges  and 
exemptions  from  tithes. 

[782]  The  following  certificates  were,  on  the  2<ith  of  February,  1846,  sent  to  the 
Lord  Chancellor. 

"  We  are  of  opinion  that,  according  to  the  true  construction  of  the  statute  2  &  3 
W.  4,  c.  100,  a  valid  and  indefeasible  prescription  or  claim  of  exemption  from,  or 
discharge  of,  the  tithes  enumerated  in  the  ease  sent  to  us,  cannot  be  sustained,  under 
the  circumstances  stated.  "  X.  C.  TlNDAL. 

"C.  Crksnwki.l." 

"We  are  of  opinion  that,  according  to  the  true  construction  of  the  statute  2  e.  .4 
W.  I,  c.  100,  a  valid  and  indefeasible  prescription  or  claim  of  exemption  from,  and 
discharge  of,  the  tithes  mentioned  in  the  question,  can  be  sustained,  under  the 
circumstances,  and  for  the  lands,  mentioned  in  the  case.  "  T.  CoLTMAN. 

"W.  ERLE"(a). 

(a)  In  Bolls  v.  Atkinson,  1  Lev.  185,  1  Siderf.  .'120,  S.  C.  pernom.  Bowles  v.  Atkins, 
2  Keble,  28,  60,  L62,  1 7.">,  where  an  abbot  time  out  of  mind  had  held  lands  discharged 

of  tithes,  it  was  held  that  the  alienee  should  pay  tithes,  on  the  ground  that  it  should 
be  taken  as  a  personal  prescription,  and  not  as  a  composition  real.  Upon  which  Serjt. 
Hill  observes,  " This  case  did  not  arise  upon  the  stat.  31   H.  8,  c.  1 3,  of  dissolution, 

and  then  tore  there  was  nothing  to  continue  the  discharge  of  tithes  if  it  were  only  a 
personal  discharge,  as  it   might  be  for  anything  that  appears  to  the  contrary ;  for, 

then  the  discharge  was  lost    by    the   alienation    to   the   college,  as  the   college  is  not  an 

ecclesiastical  corporation,  though  such  has  been  the  favour  to  colleges  that  they  have 
been  sometimes  so  considered,  2  Keble,  171  :  hut,  if  the  abbots  had  continued  seised 
till  the  statute  .41  II.  8,  and  the  king  had  become  entitled  under  that  statute,  and  the 
college  under  the  king,  the  privilege  of  exemption  would  have  continued;  but  still 
there  is  a  contrariety  of  opinions  how  the  discharge  ought  to  be  pleaded.  Duller, 
1  '.»<»,  248." 

Ill  Sir  W.  Jones,  369,      where    the   allegation    was   that    the    prior  of    B.   held  lands 

discharged  of  tithes,  Croke  said  it  should  !»•  intended  to  be  mi  a  real  composition ; 
but  Jones  said  that  ( Yoke  gave  no  reason  to  prove  it  ;  and  by  the  other  three  judges 
judgment  was  given  against   the  opinion  of  Croke      In  Estcourt  v.  Kingscote,  i  Madd. 

I  l<l,    the   [783]   court    would    ii"t    presume    ■  '    deed    creating   a    composition    real,    from 

payment  of  201.  in  lieu  of  tithe  for  200  years.  And  see  Stathomes  case,  Dyer,  277, 
pi.  t;u  ;  /'/(,■  liiJin/i  nf  li'incliester's  case,  2  Co.  Rep.  13  b. ;  The  ArMishop  of  Canterbury's 
case,  2  Co.  Rep.  16;  Harpur',  case,  II  Co.  Rep.  23;  Pigoi  v.  Hearn,  Cro.  El.  599; 
Sydowne  v.  Holme,  Cro.  Car.  122,  more  fully  reported  sir  \\ .  .lone-.  368;  Wilson  \. 
Redman,  Hardres,  171,  190;  Compost  v.  .  ib.  315  ise,  ib.  -422;  Ingolsby 

v.Wivell,  ib.  381  ;  Bokenham  \.  Bentfield,  I  Com.   Rep.  392;  /■'■■■    \.   BardweU,  2  (  

Rep.  498,  Bunb.  327 ;  Bury  Corporation  v.  Evans,  2  Com.  Rep  651,  Bunb  345;  Sid 
v.  Woodson,  2  Salk.  655;  Benning  \.  Dowce,  Bunb.  26;  Hanking  \.  Oay,  ib.  .47;  Clark 
\.  Dashwood,  ib.   66;  Lard  \.  Tin!,,  ib.    122:  Lambert  \.  I  r,  ib.   138;  Fislier  \. 

Dean  and  Chapter  of  CJiristchurch,  ib.  209;  Hanson   i  ib.  214,  Gilb.  Eg    Rep 

2 •_! . ">  ;  Charlton  \.  Charlton,  Bunb.  325  ;  La/mpri         R  oke,  Ambl.  291  .  Pratt  \.  II 
7  Brown,  I'.  ('.  2nd ed.  12  ;  Fan  hav  \.  Rotheram,  I  Eden,  276,  294  ;    Vagl<  \.  /.' ; 
.4  Aim.  702;  Clavill  \.  Oram,  I  Wood,  4'.  C.  396,  I  Gwill.  354,  Toll. 
Y.  1369*;  /.'</»•»  \.  Harvey,  17  Ves.  119;    l/""/'  v.   Vorbury,  2  14  ismtil 

*  Tin'  issue  directed  in  Clavill  \.  'hum,    a   appeal     from  the  report  in  .;  Eagle 
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[784]    Irving  v.  Manning  and  Another  (in  Error).     Feb.  4,  1846. 

[S.  C.  in  House  of  Lords,  6  C.  B.  391  ;  1  H.  L.  C.  286  ;  9  E.  P.  766  (with  note  to 
which  add,  The  Main,  [1894]  P.  328;  Sailing  Ship  Bkbirmore  Company  v.  Macredie, 
[1898]  A.  C.  599;  S.  S.  Balmoral  Company  v.  Marten,  [1901]  2  K.  Bl  905;  [1902] 
A.  C.  521  ;  Angel  v.  Merchants'  Insurance  Company,  [1903]  1  K.  B.  816).] 

A  policy  was  effected  upon  a  ship  valued  at  17,5001.,  from  China  to  Madras,  while 
there,  and  back  to  China.  The  ship  had  originally  been  purchased  by  the  owners 
for  11,0001.,  and  was.  at  the  time  of  effecting  the  policy,  together  with  her  stores, 
seamen's  wages,  and  other  matters  not  constituting  her  permanent  value,  of  the 
value  to  the  plaintiffs  of  the  sum  mentioned  in  the  policy.  During  the  voyage,  the 
ship  was  damaged  by  perils  of  the  sea,  so  as  to  become  incompetent  to  proceed  on 
the  voyage,  unless  repaired  at  an  expense  of  not  less  than  10,5001.,  and,  being  so 
repaired,  she  would  have  been  worth  a  sum  not  exceeding  90001.,  which  was  her 
marketable  value  at  the  time  of  effecting  the  policy,  and  immediately  before  the 
damage. — Upon  a  special  verdict  finding  the  above  facts,  and  also  finding  that  a 
prudent  owner,  being  uninsured,  would  not  have  repaired  the  vessel,  and  that  she 
was  duly  abandoned  : — Held,  in  affirmance  of  the  judgment  of  the  court  below,  that 
the  underwriters  were  liable  as  for  a  total  loss. 

This  was  an  action  of  assumpsit  brought  by  the  defendants  in  error,  managing 
owners  nf  a  vessel  called  the  "General  Kyd,"  against  the  plaintiff  in  error,  one  of  the 
directors,  and  chairman,  of  the  Alliance  Marine  Insurance  Company,  under  the  pro- 
visions of  an  act  of  parliament,  making  the  company  liable  to  be  sued  in  the  name  of 
their  chairman. 

The  first  count  of  the  declaration  was  upon  a  policy  of  insurance  for  30001.,  duly 
subscribed  on  behalf  of  the  company,  "lost  or  not  lost,  at  and  from  China  to  Madras, 
while  there,  and  back  to  China,  not  cast  of  Hong  Kong,  with  leave  to  call  at  the 
straits,  upon  any  kind  of  goods  and  merchandizes,  and  also  upon  the  body,  tackle, 
apparel,  ordinance,  munition,  artillery,  boat,  or  other  furniture,  of  and  in  the  good 
ship  or  vessel  called  the  'General  Kyd,'"  &c.  :  "the  said  ship,"  &c.  "goods  and 
merchandizes,''  &c.  "for  so  much  as  concerned  the  assured,  by  agreement  made 
between  the  assured  and  the  company  in  that  policy,  were  and  should  he  rated  and 
valued  at  17,5001.  : "  the  count  then  averred  a  total  loss  by  perils  of  the  sea.  The 
second  count  was  for  money  paid,  the  third  for  money  had  and  received,  the  fourth 
for  interest,  and  the  fifth  on  an  account  stated. 

[785]  The  defendant  pleaded,  to  the  first  count,  that  the  vessel  was  not  wholly  lost, 
in  manner  and  form,  &c.  :  and  to  the  last  four,  non  assumpsit;  upon  both  of  which 
pleas  issue  was  joined. 

The  cause  came  on  for  trial  before  Cresswell,  J.,  at  the  sittings  in  Guildhall  after 

v.  Billingsley,  3  Trice,  465;  Ward  v.  Shepherd,  ib.  608,  620,  624;  Warden  awl  Minor 
Canons  of  St.  Paul's,  &c.  v.  Bishop  of  Lincoln,,  4  Price,  65  ;  Parsons  v.  Bellamy,  ib.  190; 
Armstrong  v.  Hewitt,  ib.  216;  Dorman  v.  Sears,  6  Price,  338;  Markham  v.  Tingle, 
11  Price,' 126;  Donnison  v.  Elsley,  M'Clel.  -V-  Y.  1  ;  Earl  of  Carysfort  v.  Wells,  ib.  600; 
Norton  v.  Hammond,  1  Y.  &  J.  91  ;  Prickett  v.  //";<■  'borne,  ib.  135;  Young  v.  Merchant, 
3  V.  &  .1.  467  ;  Lediard  v.  Anstie,  ib.  548  ;  Mondt  v.  HusMsson,  1  Simons,  28  ;  Page  v. 
Wilson,  2  Jac.  *  Walk.  513;  Humphrey  v.  Wagstaff,  3  Puss.  A:  M.  529;  Barnes  \. 
Stuart,  1  Younge  &  Coll.  119;  Selw.  N.  P.  title  Tithes,  II. 

&  Y.  1369, — upon  a  claim  of  exemption  from  the  payment  of  tithes  in  respect  of  lands 
derived  from  one  of  the  larger  abbeys  dissolved  by  31  H  8,  c.  13,  consisted  of  two  distinct 
parts — "whether  all  the  lands  in  the  defendant's  answer  mentioned,  and  declared  to 
be  tithe-free,  were,  from  time  whereof,  &c.,  tithe-free,  and  until  and  at  the  time  of  the 
dissolution  of  the  monastery  of  Shafton,  &c,  part  and  parcel  of  the  possessions  of  the 
said  monastery,  and  have  been,  for  the  like  time,  held  and  enjoyed  by  the  abbess  and 
convent  thereof,  freed  and  discharged  of  and  from  the  payment  of  tithes  of  all  corn, 
grain,  hay,  and  other  great  and  rectorial  tithes  " — and  "  whether,  from  the  time  of 
the  dissolution,  the  said  lands  have  been  held,  and  are  now,  exempt  and  discharged 
of  and  from  the  said  tithes  of  corn,  grain,  luvy,  and  other  great  and  rectorial  tithes. 
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Trinity  term,  1M4,  when  a  verdict  was  found  for  the-  plaintiffs  below,  damages  30001., 
subject  to  a  special  case,  upon  which  the  court  of  Common  Pleas,  in  Hilary  term  1845, 
pronounced  judgment  for  the  plaintiffs  below  (ante,  vol.  i.  p.  168).  The  case  having 
been  turned  into  a  special  verdict  by  consent,  the  record  was  now  brought  up  to  this 
court  by  writ  of  error. 

The  material  facts  stated  in  the  special  verdict  were  as  follows: — 
That  the  plaintiffs  below  eH'ci-ted  with  the  said  copartnership  or  company,  the 
policy  in  the  first  count  of  the  declaration  mentioned,  on  their  ship  the  "General 
Kyd,"  for  the  purpose  of  bona  fide  covering  and  protecting  themselves  from  thi 
of  the  said  ship,  together  with  her  stores,  seamen's  wages,  and  other  matters  not  on 
stituting  part  of  the  permanent  value  of  the  ship:  that  no  insurance  was  effected  by 
them  on  the  freight  of  the  ship  on  the  said  voyage  :  that  the  ship  was  of  the  burthen 
of  13IS  tons,  was  built  originally,  and  at  great  expense,  fur,  ami  employed  in,  the 
trade  of   the    East    India  Company,  and  was,  on    the    East     India  Company's  ceasing  to 

trade,  sold  to  the  plaintiffs  below  for  1 1,0001.  : 

That,  at  the  time  of  the  effecting  of  the  said  policy  in  the  first  count  mentioned, 

the  Said  ship  was,  together  with  her  .stoles,  seamen's  wages,  and  other  matters  not 
constituting  pan  of  the  permanent  value  of  the  ship,  of  the  value  to  the  plaintiffs 
below  of  17,5001.,  and  was  insured  in  the  said  sum  of  17,5001.,  as  well  upon  the 
[786]  voyage  in  the  said  firsl  count  mentioned,  as  upon  other  previous  voyages: 

That  the  plaintiffs  below,  and  the  several  other  parties  in  that  behalf  in  the  first 
count  mentioned,  were  interested  as  therein  set  forth;  and  that  the  said  ship  sel  i 
on  the  voyage  in  the  declaration  mentioned,  as  therein  alleged  : 

That,  during  the  risk,  and  while  prosecuting  the  voyage  in  the  policy  mentioned, 
the  ship  was  damaged  by  perils  of  the  sea,  so  as  to  become  incompetent  to  proceed  on 
the  said  voyage,  unless  repaired  as  after  mentioned  : 

That  the  necessary  expenditure  to  repair  such  damage,  so  as  to  render  the  ship 
seaworthy,  and  competent  to  proceed  on  the  said  voyage,  would  have  amounted  to  a 
sum  of  not  less  than  10,5001.;  and  that,  if  such  repairs  had  been  done,  and  -mil 
expenditure  had  been  incurred,  the  ship,  being  so  repaired,  would  have  been  worth 
a  sum  not  exceeding  H0001.,  which  was  her  marketable  value,  as  well  at  the  time  of 
eile,  ting  the  policy,  as  also  immediately  before  the  said  damage  ; 

That  a  prudent  owner,  being  uninsured,  would  not   have  repaired  th 
that  the  vessel  was  duly  abandoned  to  the  underwriters. 

The  case  now  a in  for  argument,  before  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B., 

Patteson,  J.,  Coleridge,  J.,  Rolfe,  1!.,  and  Wightman,  J. 

Sir  K.  Kelly,  Solicitor-General  (with  whom  were  Channel!,  Serjt.,  and  G.  Lathom 
Browne),  for  the   plaintiffs  in  error.      The   loss  found    by  this   special  verdict,  was  not, 
according  to  the  law  of  England,  a  total  loss  within  the  meaning  of  the  policy, 
to  entitle  the  plaintiffs  below  t cover  the  full  Bum  of  17,5001.;  and,  in  deciding 

Upon  I  he  tie  I  -  here  ton  ml,  it  will  not    be  necessary  to  interl  ere  in  ,in\    degree  «  it  h  the 

■  loci line  [787]  laid  down  in  the  cases  oi  Allen  \.  Sugm   (8  B,  &  C.  561,  3  Mann. 
&  R.  it),  and  Ymmg  v.  Twrimg  (2  .M.  >v   G.  593,  2  Scott,  N.   b'.  752).     The 
here  is  upon   the  Bhip  alone,  not   upon  the  store  ,  &c,  or  the  e   p      es  incurred  in 
respect  of  the  particular  voyage,  or  upon  the  freight  ;  and  the    pecial  verdicf 

finds  that  the  insurance  was  effected  by  the  plaintiffs  below  "for  the  purpose  ol  I ■< 

fide  covering  and  protecting  themselves  from  the  loss  of  the  said  ship,  together  with 
her  Btores,  seamen s  wages,  and  other  matters  not  constituting  the  permanent  value  "i 
the  said  ship."  The  value  of  the  thing  insured  uever  was  17,5001.  [Pollock,  t  B 
Why  not  .'|  Thespecial  verdicf  finds  that  the  plaintiffs  below  had  bought  the  ihip 
for  11,0001.  ;  and  thai,  "at   the  time  of  effecting  the  policy,  the  Bhip  was,  togother 

with    her    store-,    seamen'.-    wage-,    and    oiler    matters    nof     COD   titutUl  I     the 

permanent  value  ol  the  ship,  ol  the  valui  to  the  plaintiffs  below  oi  17,5001  If, 
therefore,  the  owner  are  allowed  to  recover,  under  this  policy,  the  full  sum  ol  17,5001., 
the  first  principle  of  insurance  law     that  the  policj  is  ■>  contract  of  indemnity  only 

will  be  overturned.     [Pollock,  C.  I!.     V argument  tends  to  this     that  there  ca if 

be  a  valued  policy,     four  remarks  do  .it    ill  touch  the  questi i  ooustruotive 

total  loss:  every  one  of  them  would  just  a-  well  apply,  il  the   ihip  hod  g i  to  the 

bottom  of  the  sea]     The  doctrine  of  ...  ought  not   to  be  applied 

to  the  case  of  a  valued  policy,  which  is  recognized  by  law   mi  pie 

sinned  to  have  been  entered  into  bond  fide,  and  not  pol  Pi     »     C.B, 
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Assuming  your  argument  to  be  well  founded,  we  cannot,  sitting  here,  overturn  a 
deliberate  judgment  of  the  court  of  King's  Bench  in  Allen  v.  Sugrue,  recognized  and 
confirmed  by  [788]  this  court  in  Yowng  v.  Twing.  Parke,  B.  If  there  be  any  practical 
inconvenience  in  policies  of  this  description,  the  underwriters  have  the  remedy  in  their 
own  hands.  They  probably  find  it  to  their  interest  to  enter  into  them.]  To  affirm 
this  judgment,  will  be  going  a  step  beyond  the  principle  laid  down  in  the 
referred  to.  [Pollock,  C.  B.  If  the  vessel  is  so  injured  by  a  peril  insured  against  as 
to  be  useless  to  the  owner,  except  at  an  expense  that  no  prudent  man,  if  uninsured, 
would  incur — an  expense  far  exceeding  her  value  when  repaired — that  is  to  all  intents 
and  purposes  a  total  loss.] 

Sir  T.  Wilde,  Serjt.  (with  whom  was  Greenwood),  contra,  were  stopped  by  the 
court. 

POLLOCK,  C.  B.  We  think  this  ease  is  governed  by  the  doctrine  laid  down  by 
the  court  of  King's  Bench  in  Allen  v.  Sugrue,  to  which  we  are  disposed  to  adhere. 
Any  arguments,  therefore,  tending  to  impeach  the  propriety  of  that  decision,  would, 
we  think,  be  better  addressed  to  the  House  of  Lords. 

Judgment  affirmed. 

End  of  Hilary  Vacation  (a). 


[789]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Easter  Term,  in  the  Ninth  Year  of  the  Reign  of  Victoria.     1846. 

The  judges  who  usually  sat  in  banco  in  this  term,  were,  Tindal,  C.  J.,  Coitman,  J., 
Cresswell,  J.,  Erie,  J. 

[800]     Pail  v.  Dod  and  Holmes.     April  Hi,  is  Hi. 

[S.  C.  15  L.  J.  C.  P.  177;  10  Jur.  335.     Discussed,  Rugg  v.  Weir,  1864, 
16  C.  B.  (N.  S.)  476.] 

A.  >ells  goods  to  B.,  to  be  paid  for  partly  in  cash,  and  the  residue  by  bills  at  intervals 
of  three  months  each  : — The  payment  of  the  money  and  the  delivery  of  the  bills  do 
not  constitute  a  condition,  so  as  to  entitle  A.  upon  non-payment  of  the  money  and 
non-delivery  of  the  bills,  to  sue  as  for  goods  sold  and  delivered,  without  waiting 
the  expiration  of  the  credit.— Nor  can  such  action  lie  maintained  for  the  amount 
of  the  stipulated  cash  payment. — A.'s  remedy  is,  by  special  action  on  the  express 
contract. 

Debt,  for  goods  sold  and  delivered,  work  and  labour  and  materials,  money  paid,  and 
money  found  due  upon  an  account  stated. 

The  defendants  severally  pleaded,  never  indebted. 

The  cause  was  tried  before  Lord  Denman,  C.  .1.,  at  the  last  assizes  at  Kingston. 
The  facts  were  as  follow:  The  defendant  Dod,  in  the  early  part  of  the  year  1845, 
applied  to  the  plaintiff,  an  upholsterer,  to  complete  the  decoration  and  furnishing  of  a 
house  in  his  occupation,  called  Dagnells  Park,  near  Croydon.  The  plaintiff  declined 
to  do  so  without  security  ;  whereupon  the  defendant  Holmes  was  offered  and  accepted 
as  Dod's  surety.  The  estimated  value  of  the  goods  to  be  supplied  at  first  was  between 
801.  and  1001.,  which  it  was  agreed  should  be  paid  301.  in  cash,  and  the  residue  by  bills 
of  301.  each  succeeding  three  months.  Subsequently,  however,  the  order  was,  with  the 
assent  of  Holmes,  extended  to  2441.  By  the  direction  of  Holmes,  the  goods  were 
invoiced  to  Dod  and  himself  jointly.  The  301.  were  not  paid,  nor  were  any  bills  given. 
The  last  supply  took  place  on  the  2nd  of  April,  1845.  The  action  was  commenced  on 
the  6th  of  January,  1846. 

On  the  part  of  the  defendants,  it  was  objected — first,  that  there  was  no  evidence 
of  any  joint  contract  by  the  two — and,  secondly,  that  the  action  was  prematurely 
brought,  inasmuch  as  the  full  period  of  credit  agreed  on  had  not  expired  :  and  Lord 
Denman,  yielding  to  the  objections,  nonsuited  the  plaintiff,  reserving  to  him  leave  to 

(a)  For  the  cases  determined  in  this  vacation  upon  appeals  from  the  decisions  of 
revising  barristers,  see  ante,  197,  218. 
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move  to  enter  a  verdict,  if  the  court  should  he  of  opinion  that  the  goods  were  furnished 
and  the  work  done  on  the  joint  credit  of  the  two  defendants  ;  and  for  [801]  such  sum 
as  upon  the  evidence  they  might  think  the  plaintiff  entitled  to;  the  court  to  he  at 
liberty  to  draw  any  inference  of  fact  that  the  jury  might  under  the  circumstances 
have  drawn. 

Channel!,  Serjt.,  now  moved  accordingly.  In  general,  where  goods  are  sold,  to  be 
paid  for  by  bill  at  a  given  date,  the  contract  is  considered  to  lie  a  contract  for  a  credit 
commensurate  with  the  date  of  the  proposed  liill :  ami  the  vendor's  remedy  is,  by  an 
action  for  a  breach  of  the  contract  in  not  giving  the  hill,  or  by  an  action  tor  goods  sold 
and  delivered  at  the  expiration  of  the  agreed  credit:  Mussen  \-  Pri  il  East,  It"), 
Brooke  v.  White  (1  N.  R.  330),  Dutton  v.  Solomonson  (c).  But,  where  the  sale  is  subject 
to  a  condition,  as  here,  the  vendor  has  an  immediate  right  of  action,  if  the  vendee 
neglects  to  perform  the  condition  which  alone  was  to  entitle  him  to  credit.  Thus,  in 
Stedmatn  v.  Gooch  (1  Esp.  X.  P.  C.  3),  Lord  Eenyon  ruled,  that  "if,  in  payment  of  a 
debt,  the  creditor  is  content  to  take  a  bill  or  note  payable  at  a  future  day,  lie  cannot 
legally  commence  an  action  on  his  original  debt,  until  such  bill  or  note  becomes 
payable,  or  default  is  made  in  the  payment;  but  that,  if  such  bill  or  note  is  of  no 
value,  as  if,  for  example,  drawn  on  a  person  who  has  no  effects  of  the  drawer's  in  his 
hands,  and  who  therefore  refuses  it,  in  such  case  he  may  consider  it  as  waste  paper, 
and  resort  to  his  original  demand,  and  sue  the  debtor  on  it."  So,  in  Nickson  v.  J 
(2  Stark.  X.  1'.  C.  227),  it  was  held  that,  where  goods  are  sold  at  three  months' credit,  the 
vendor  agreeing,  if  the  vendee  should  want  further  time,  to  take  his  [802]  bill  at  three 
months'  date  at  the  end  of  the  Hist  three  months  ;  unless  the  vendee  give  such  a  bill, 
although  before  the  end  of  the  first  three  months,  the  vendor  may  bring  his  action 
immediately.  Lord  Ellenborough  there  said :  "The  plaintiff  had  agreed,  if  the  defen 
dant  wished  it,  to  give  further  time,  but  the  defendant  was  to  give  to  the  plaintiff 
his  bill  at  three  months  as  the  price  of  that  indulgence.  Il  was  incumbent  upon  him 
to  give  such  bill,  if  he  wished  to  avail  himself  of  the  indulgence  offered  to  him.'  Here, 
the  contract  was,  to  pay  301.  in  cash,  and  to  give  bills  for  the  residue,  for  301., 
payable  each  BUCCeeding  three  months.  Upon  breach  of  that  condition,  the  plaintiff 
was  at  once  entitled  to  sue  for  the  whole.  At  all  events,  he  is  entitled  to  a  verdict 
for  that  portion  of  the  demand  in  respect  of  which  the  credit  has,  by  the  terms  of 
the  contract,  expired. 

TlNDAL,  C.  J.  I  think  there  ought  to  be  no  rule  in  this  case.  X'o  part  of  the 
goods  can  be  singled  out  for  payment  by  cash.  The  contract  was,  to  pay  tor  tic 
entire  goods,  301.  in  cash,  and  the  residue  by  instalments  of  301.  at  each  succeeding 
three  months,  to  be  secured  by  bills.  The  plaintiff  should  have  declared  upon  the 
special  contract;  under  which  the  defendants  would  have  been  clearly  liable.  He 
cannot,  however,  maintain  an  action  upon  an  implied  contract,  until  the  expirati 
the  period  at  which  the  entire  debt  would  have  become  due.  The  case  of 
J&pson  does  not  apply.  There,  the  extended  credil  of  three  months  "as  subject  toa 
condition  to  be  performed  on  the  part  of  the  defendant.  Not  having  performed  that 
condition,  his  right  to  such  extended  credit  never  accrued. 

Coltman,  J.     The  payment  of  the  301.  was  not,  as  has  been  contended  by  my 

brother  ( 'hai 11,  a  condition.      The  agreement  was,  simply,  thai  tin'  defendant  -I Id 

[803]  pay  301.  in  cash,  and  the  rest  of  the  debt  by  bills  at  certain  intervals.  The 
action,  therefore,  was  brought  too  soon. 

Cresswell,  -I.     I  am  of  the  same  opinion.     It    i<   impossible  to  say  that  any 

particular  porti I  these  goods  was  sold  for  ,<  \ ■   payment,     I  agree  with  the 

view  taken  by  my  brother  Coltman,  that  the  credit  was  not  conditional  upon  the 
payment  ol  the.'itil.  in  cash.  It  was  one  cut  ire  contract  for  a  cash  payment  o|  301., 
with  a  certain  credit  for  the  residue. 

KlM.K,    .1.       1    also   am    of    opinion    that     this    Was    one    entire    contract     ii| 

consideration,  and  one  entire  promise.      The  pa]  menl   ol  ill'     ;"l    was  not  a  condition. 

Rule  refused 

(c)  3  B.  &  P.  582.     A.nd  see  Lee  v.  Eisdon,  7  Taunt.  188      M      h   195;  CamiMlv. 
Sewell,  1  Chin.  R.  609  ;  Fergu  on  v.  Can  9  B  &  C  59,  3  C  &  P    167  .  //■ 

Granger,  5  Esp.  N.  P.  C.  269 ;  Hoskin    \     D  I   East,  198,6  Esp.   \    P    I 

Marshall  v.  Poole,  13  Bast,  98;  Helps  v.  Winierboltom,  2  B.  &  Ad    103. 
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Samuel  Howard,  Executor  of  J.  C.  Howard,  Deceased,  v.  Danbury. 

April  16,  1846. 

A.,  in  1837,  transferred  10001.  in  the  4  per  cents,  to  B.,  who  possessed  other  stock  of 
the  same  description.  B.,  after  some  years,  sold  out  all  his  stock,  including  the 
10001.  B.  made  payments  to  A.  equal  to  interest  at  5  per  cent,  upon  that  sum 
until  A.'s  death.  After  the  death  of  A.,  her  executor  wrote  to  B.  referring  to  the 
transaction  as  a  loan  of  money  :  B.  in  reply  asserted  that  he  was  employed  by  A. 
to  purchase  an  annuity  for  her,  and  that  he  had  done  so.  No  purchase  of  an 
annuity  was  proved  : — Held,  that  there  was  evidence  to  go  to  the  jury  in  support  of  a 
count  for  money  lent. 

Assumpsit.  The  first  count  of  the  declaration  stated  a  special  contract  by  the 
defendant,  in  consideration  that  the  testatrix  would  transfer  to  him  10001.  new  -I  per 
cent.  Bank  annuities  standing  in  her  name  in  the  books  of  the  governor  and  company 
of  the  Bank  of  England,  to  pay  to  her,  her  executors  or  administrators,  on  request,  so 
much  as  the  said  stock  should,  at  the  time  of  such  transfer,  be  reasonably  worth,  and 
interest  at  5  [804]  per  cent,  per  annum  from  the  time  of  the  transfer  until  payment  ; 
ami  alleged  that  the  stock  was  transferred  to,  and  accepted  by,  the  defendant,  ami  «as 
of  the  value  of  10001.,  and  assigned  for  breach  the  nonpayment  of  that  sum  and 
interest  from  the  24th  of  February,  1843. 

There  were  also  an  indebitatus  count  for  stock  bargained,  sold,  and  transferred  by 
the  testatrix  to  the  defendant,  and  counts  for  money  lent,  interest,  money  had  and 
received,  and  money  found  due  upon  an  account  stated  with  the  testatrix,  and  a  count 
for  interest  accrued  since  her  death. 

The  defendant  pleaded  Don  assumpsit  and  several  other  pleas,  upon  which  issues 
were  joined. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  London  after  the  last  term,  it 
appeared  that  the  testatrix,  in  the  year  1837,  transferred  to  the  defendant  10001.  new 

4  per  cent.  Bank  annuities,  which  were  then  nearly  at  par  ;  that,  for  some  years,  and 
until  the  death  of  the  testatrix,  the  defendant  paid  her,  quarterly,  sums  equivalent  to 
interest  at  51.  per  cent,  upon  that  sum  ;  and  that,  in  the  course  of  several  years,  the 
defendant  sold  out  all  the  stock  of  that  description  standing  in  his  name  in  the  books 
of  the  governor  and  company  of  the  Bank  of  England,  including  the  stock  in  question. 
There  was  no  evidence  of  any  contract  on  the  part  of  the  defendant  to  replace  the 
stock.  In  support  of  the  action,  a  letter  from  the  plaintiff  to  the  defendant,  dated 
the  29th  of  March,  1843,  with  the  defendant's  answer  thereto,  dated  the  31st,  was 
produced.     The  letter  of  the  plaintiff  was  as  follows  : — 

"  Sir, — I  write  to  let  you  know  that  my  dear  sister  is  no  more.  She  departed  this 
life  on  the  26th  of  March,  1843.  Eighteen  years  she  lived  with  me,  and  the  last  six 
years  very  unhappy  ;  and  I  leave  you  to  judge  the  [805]  cause,  as  I  well  know  myself. 
It  was  respecting  the  money  lent  to  you.  When  she  first  came  to  live  with  me,  she  had 
10001.  in  the  new  4  per  cent,  stock,  which  she  told  me  that  she  could  not  live  on  the 
interest,  which  was  401.  per  year  ;  and  that  she  knew  a  friend,  that  would  give  her 

5  per  cent,  interest  for  the  same ;  and  that  he  would  give  her  land  security  for  the 
same.  I  told  her,  if  she  could  not  live  on  the  401.,  if  she  could  get  501.  from  him, 
with  good  security  for  the  safety  of  the  principal,  I  thought  she  could  not  do  better. 
You  know  whether  this  statement  is  true,  as  well  as  me.  All  I  can  say  is,  act  with 
honour  and  justice  !  " 

The  defendant's  answer  to  this  letter  was  as  follows  — 

"Sir, — In  reply  to  your  communication  of  the  29th  instant,  I  have  only  to  say, 
that,  at  the  earnest  request  of  the  late  Mrs.  Howard,  I  succeeded  in  obtaining  for  her 
a  life  annuity  of  501.  per  annum,  which  was  regularly  paid  to  her  every  quarter,  as  her 
receipts  will  shew  :  and  that  now  ceases.  But,  if  there  is  a  quarter,  or  part  of  a  quarter, 
due  on  the  said  annuity,  it  will  be  paid  to  her  heir-at-law,  on  application  for  the  same." 

A  nonsuit  being  applied  for  and  refused,  the  plaintiff  abandoned  the  special  count, 
and  took  a  verdict  for  11491.  9s.  2d.  on  the  counts  for  money  lent  and  interest. 

Manning,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that  there  was  no 
evidence  to  support  the  verdict,     He  submitted  that  there  was  no  evidence  applicable 
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to  the  count  for  money  lent.  The  real  transaction  between  the  parties  was  not  I" 
the  jury;  but  the  transaction,  as  it  appeared  at  the  trial,  was  a  mere  bransfoi  ol  stock, 
[Cresswell,  .1  Might  it  not  be  a  loan  of  stock,  with  power  to  the  transferee  to  turn 
it  into  a  loan  of  money 'J  It  might  have  been  so,  if  the  evidence  [806]  had  shewn 
any  such  election  on  the  pari  of  the  transferee.  All  thai  appeared,  however, 
a  transfer  to  the  defendant  of  L000L  stock.  [Erie,  J.  A  transfer  of  land  has  been 
held  to  be  payment  of  a  note :  so,  proof  of  a  delivery  of  hats  has  been  held  sufficient 
to  support  a  plea  of  payment-  the  intention  of  the  parties  being  apparent  thai  the 
transaction  should  be  taken  as  payment.]  There  was  no  evidence  here  to  shew  that 
this  was  intended  by  the  parties,  or  treated  by  them,  as  an  advance  of  money.  A 
loan  of  stock  may  be  accompanied  with  an  engagement  to  pay  interesl  on  the  money- 
value  of  the  stock,  or  the  amount  of  the  dividends  which  the  lender  would  have  Keen 
entitled  to  receive.  In  cither  case,  the  lender  would  be  entitled  to  call  upon  the 
borrower  to  replace  the  stock  upon  the  termination  of  the  loan.  If  a  loan  of  money 
had  been  contemplated,  the  lender,  instead  of  transferring  the  stock  into  the  name 
of  the  borrower,  would  have  executed  a  power  of  sale.  So  far  was  this  from  being 
treated  as  a  loan  of  money  that  the  stock  remained  standing  in  the  name  of  the  defen- 
dant, for  more  than  a  year  after  the  transfer. 

TlNDAL,  C.  J.  The  question  in  this  ease  is,  whether  there  was  evidence  to  go  to 
the  jury  in  support  of  the  count  for  money  lent.  Looking  at  all  the  circumstai 
it  seems  to  me  that  there  was  abundant  evidence  to  warrant  the  jury  in  finding  that 
this  was  a  loan  of  money.  It  is  quite  clear  the  parties  contemplated  a  contract  for 
money  lent.  This  is  sufficiently  apparent  from  the  letter  of  the  29th  of  .March.  1843, 
and  the  defendant's  answer  thereto.  The  former  treats  the  transaction  as  a  loan  of 
money  :  and  the  answer  does  not  deny  that  it  was  so(a),  but  rests  the  defence  upon 
that  [807]  which  appears  to  have  been  unfounded  in  point  of  fact.  One  can  readily 
understand,  that,  when  applied  to  for  a  loan  of  10001.,  the  testatrix  mighl  have  replied 
that  she  had  no  money,  but  that  she  had  10001.  stock,  which  the  defendant  might 
take  instead.  It  appeared  that  the  stock  was  transferred  to  the  defendant's  name, 
and  afterwards  .sold  out  by  him,  and  that  he  regularly  paid  her  interesl  at  the  rate 
of  5  per  cent,  on  that  sum.  That  surely  was  evidence  to  go  toth.' jury.  In  Harrington 
\.  Macmorris  (5  Taunt.  228),  upon  an  allegation  of  a  loan  of  lawful  money  of  G 
Britain,  it  was  held  to  be  no  variance,  that  the  loan  was  proved  to  have  been  oi  foreign 
coin.      We  must  look  at  the  substance  of  the  transaction. 

COLTMAN,  J.      I    also   think    there  was   sufficient    evidence   in   this  case   to   support 
the  count  for  money  lent.      The  argument  of  my  brother  Manning  assumes  that 
was  nothing  in  the'ease  but  a  transfer  of   the  stock.      That,  however,  is  only  a  circum 
stance.      Combined    with    tl ther    facts,    the    letter   of   the    -.".llh    of    March,  and    the 

defendant's  answer  thereto,  in  my  opinion,  warranted   the  jury  in  coming  to  the 

conclusion  that  the  transaction  was  no  other  than  a  loan  of  money. 

Cresswell,  J,  I  agree  with  the  rest  of  the  court  in  thinking  that  there  was 
evidence  enough  to  warrant  the  jury  in  finding  that  this  was  an  agreement  for  a  loan 
of  money.  There  was  nothing  to  prevent  the  parties  from  treating  the  transaction  as 
a  loan,  if  they  were  so  minded. 

ErLE,  •!.,  concur]  ei  I 

Rule  refused. 

[808]    Souch  v.  Strawbbidge.     April  21,  1846. 

|S.  ('.  15  |,.  .1.  C.  P.  170;   lu.lur.  357.     Applied,  Knowlman  v.  Bbustt,  1873  71.  I..  R. 
9   Ex.   5,   307.      Dictum    limited,  Sandei  on   v.   Gram  ,    1875,   I..    R.    I"  Ex   238. 
Applied,  Davey  \.  Shannon,   1879,  I  Ex.   I>.  86.     Followed,  M'Gregm   v. 
1888,2]   Q.   K.   D.    I--".'.     Discussed,   Rem    v.  Jennings,  [1910]  2  k.   B.  526.     See 
Hamw  v.  Ehrlkh,  |  1911]  2  k.  I!.  1064  ;  [1912]  A.  C.  39.] 

A  contract  tor  the  maintenance  of  s  child  at  the  defendant's  request,  to  e 

long  as   the  defendant    -hall    think    proper,"  is     i    euuli.nl    upon    a    I Inigenev,  the 

(,/)  it  does  not  in  terms  deny  a  loan,  bul  it  gives  a  different  version  ol  the  ti 
action,  inconsistent,  it   would  seem,  with   the  existence  oi   the  alleged  loan.      Vide 
supra,  805. 

C.  P.  xiii.— 37* 
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performance  of  which  is  not  necessarily  to  take  place  beyond  the  space  of  a  year, 
and  therefore  not  within  the  4th  section  of  the  statute  of  frauds. — Semble,  per 
Tindal,  C.  J.,  that  the  statute  does  not  apply  where  the  action  is  brought  upon  an 
executed  consideration. 

Assumpsit  for  board,  lodging,  &c,  supplied  by  the  plaintiff  to  a  child  at  the  request 
of  the  defendant.     Plea,  non  assumpsit. 

The  cause  was  tried  before  Erie,  J.,  at  the  last  summer  assizes  at  Bristol.  It 
appeared  that  the  child — of  which  it  was  suggested  that  the  defendant  was  the  father, 
— was  placed  by  him  under  the  care  of  the  plaintiff  shortly  after  its  birth,  in  1842, 
and  that  the  defendant  agreed  to  pay  for  its  maintenance  5s.  per  week,  or  one  guinea 
per  month.  At  first  it  was  proposed  that  the  plaintiff  should  keep  the  child  for  one 
year  ;  but  the  defendant  objected  to  that,  on  the  ground  that  5s.  per  week  was  too 
much  for  so  young  a  child;  and  ultimately  it  was  settled  that  the  child  should  remain 
with  the  plaintiff  "until  Strawbridge  gave  notice,"  or,  in  the  language  of  another 
witness,  "as  long  as  Strawbridge  should  think  proper."  The  child  remained  with  the 
plaintiff  until  February,  1845.  The  defendant  paid  for  one  month  himself,  and  after- 
wards gave  or  sent  the  money  to  the  child's  mother,  that  she  might  pay  it.  The 
action  was  brought  to  recover  a  balance  of  151. 

On  the  part  of  the  defendant,  it  was  objected  that  the  contract,  not  being  in  writing, 
nor  to  be  performed  within  the  space  of  one  year  from  the  making  thereof,  was  void 
by  the  statute  of  frauds.  The  learned  judge  nonsuited  the  plaintiff,  reserving  to  him 
leave  to  move  to  enter  a  verdict  for  151.,  if  the  court  should  be  of  opinion  that  the 
contract  was  not  within  the  statute. 

Sir  T.  Wilde,  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly. 

[809]  .Manning,  Serjt.,  now  shewed  cause.  The  fourth  section  of  the  statute 
29  Car.  2,  c.  3,  enacts  that  no  action  shall  lie  brought  whereby  to  charge  the  defendant 
"upon  any  agreement  that  is  not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof,  unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully  authorized." 
And  the  cases  have  decided  that  the  statute  requires  a  complete  performance  within 
the  year.  [Tindal,  C.  J.  The  child  might  have  died  within  a  year.]  So  might  an 
apprentice.  [Maule,  J.  An  agreement  to  leave  money  by  will  need  not  be  in  writing, 
though  uncertain  as  to  the  time  of  performance:  Fentou  v.  Emblem  (3  Burr.  1278, 
1  W.  Bla.  353).]  The  parties  clearly  contemplated  that  this  contract  should  not  be 
completed  within  a  year.  In  Smelling  v.  Lord  Hwntingfield  (1  C.  M.  &  B.  20,  4  Tyrwh. 
606),  A.,  on  the  20th  of  duly,  made  proposals  in  writing,  unsigned,  to  B.  to  enter  A.'s 
service  as  bailiff,  for  a  year.  B.  took  the  proposals  and  went  away,  and  entered  into 
A.'s  service  on  the  24th  of  July  :  and  it  was  held  that  this  was  a  contract  on  the  20th, 
not  to  be  performed  within  a  year,  and  therefore  within  the  fourth  section  of  the 
statute  of  frauds.  So,  in  Burch  v.  The  Earl  of  Liverpool  (9  B.  &  C.  398,  4  M.  &  B. 
380),  it  was  held  that  an  agreement  to  hire  a  carriage  for  more  than  one  year,  deter- 
minable at  any  time  upon  payment  of  a  year's  hire,  is  an  agreement  not  to  be  performed 
within  one  year  from  the  making  thereof,  and  must  be  signed  by  the  party  to  be 
charged  therewith.  There,  the  contract  was  not  necessarily  to  endure  for  more  than 
one  year.  The  [810]  rule  as  laid  down  by  the  majority  of  the  judges,  in  Peter  v. 
Compton  (Skinner,  353),  is:  "Where  the  agreement  is  to  be  performed  upon  a 
contingency,  and  it  does  not  appear  on  the  face  of  the  agreement  that  it  is  to  be 
performed  after  the  year,  there  a  note  in  writing  is  not  necessary,  for,  the  contingency 
might  happen  within  the  year;  but,  where  it  appears  from  the  whole  tenor  of  the 
agreement  that  it  is  to  lie  performed  after  the  year,  then  a  note  in  writing  is  necessary." 
In  Boydell  v.  Drummond  (11  East,  142),  it  was  held,  that,  if  it  appear  to  have  been  the 
understanding  of  the  parties  to  a  contract  at  the  time  that  it  was  not  to  be  completed 
within  a  year,  though  it  might  be,  and  was  in  fact,  in  part  performed  within  that  time, 
it  is  within  the  fourth  section  of  the  statute  of  frauds,  and,  if  not  in  writing,  signed 
by  the  party  to  be  charged,  &c,  it  cannot  be  enforced  against  him.  Lord  Ellenborough 
there  says  :  "  It  has  been  argued  that  an  inchoate  performance  within  a  year  is  sufficient 
to  take  the  case  out  of  the  statute  ;  but  the  word  used  in  the  clause  of  the  statute  is, 
performed,  which  ex  vi  termini  must  mean  the  complete  performance  or  consummation 
of  the  work  :  and  that  is  confirmed  by  another  part  of  the  statute,  requiring  only 
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part-performance  of  an  agreement  to  supersede  the  necessity  oi  reducing  it  to  writing ; 
which  shews  that,  when  the  legislature  used  the  word  performed,  they  meant  ;i 
complete  and  not  a  partial  performance."  [Cresswell,  J.  For  how  long  a  period 
beyond  a  year  did  the  plaintiff  contract  to  keep  this  child,  and  the  defendant  to  pay 
for  its  maintenance ?]  For  uo  specific  period.  [Cresswell,  J.  Bow,  then,  can  il  be 
said  to  he  a  contract  that  is  not  to  be  performed  within  one  year?]  In  Boydell  \. 
Drummond,  no  specific  time  beyond  the  year  was  agreed  upon  for  the  performance  of 
the  contract.  [Cresswell,  J.  The  work  was  [811]  to  be  supplied  annually.]  In 
Bracegirdlt  v.  //"'/./(I  V.  &  Aid.  7_'l'),  Lord  Ellenborough  says:  "The  legislature  lias 
declared,  in  clear  ami  intelligible  terms,  that  any  agreement  that  is  not  to  he  performed 
within  the  space  of  one  year  from  the  making  thereof,  shall  he  in  writing.  That 
brings  it  to  the  question,  what  is  the  meaning  oi  the  word  performed  .'  will  an  inchoate 
performance  or  a  part  execution  satisfy  the  terms  of  the  statute1!  I  am  of  opinion 
that  it  will  not,  and  that  there  must  he  a  full,  effective,  and  complete  performance." 
In  Wills  v.  Horton  (4  Bingh.  40,  12  -I.  B.  Moore,  176),  it  was  held  that,  where  an 
agreement  is  to  he  performed  on  a  contingency  which  may  happen  within  the  year 

after  it  is  made,  anil  it  does  not  appear  on  the  face  of  the  agreement  that  it  is  tu  he 
performed  after  the  year,  it  does  not  fall  within  the  statute.  [Tindal,  C.  J.  That 
comes  very  near  to  this  case.  ]  There  was  nothing  in  that  case  t < >  ,-diew  that  the  parties 
contemplated  a  performance  of  the  contract  after  the  year.  In  the  present  Ca  e, 
however,  the  probability  of  the  child  being  supported  beyond  the  year,  was  clearly  in 
the  minds  of  the  parties  at  the  time  of  making  the  agreement.  [Tindal,  C.  .1.  You 
must  bear  in  mind  that  this  action  is  brought  upon  an  e\eeuled  contract.]  The 
defendant  is  charged  upon  an  express  contract.  If  that  be  rejected,  what  remains! 
The  action  is  then  an  action  against  a  stranger  in  respect  of  the  maintenance  of  the 
child  of  a  married  woman,  not  living  separate  from  her  husband,  of  which  he  is  the 
supposed  father.  [Cresswell,  •).  The  child  being  supported  by  the  plaintiff  at  the 
defendant's  request.]  There  was  no  request,  apart  from  the  express  contract,  proved. 
[Tindal,  C.  .).  If  a  man  enters  into  a  contract  to  serve  another  for  two  years,  no 
action  will  lie  for  a  non-performance  of  that  contract,  unless  it  be  [812]  reduced  into 
writing.  But,  if  the  service  has  been  performed  under  it,  an  action  for  work  and 
labour  will  lie.]  The  accept. one  of  the  service  is  an  acknowledgment  of  the  contract 
binding  the  master.  Here,  there  was  no  acquiescence  in  the  service  performed  cither 
during  its  continuance  or  after  its  close,  no  evidence  whatever  to  affect  the  defendant, 
beyond  the  express  contract  entered  into  at  the  time  the  child  was  first  placed  under 
the  plaintiff's  care. 

Sir  T.  Wilde,  Serjt.,  in  support  of  the  rule.  The  defendant,  being  under  a  moral 
obligation  to  support  his  illegitimate  child,  engaged  the  plaintiff  to  take  charge  of  it 
at  a  certain  price,  upon  an  understanding  that  it  was  to  continue  under  the  plaintiff's 
care  as  long  as  the  defendant  should  think  proper.  Something  was  said  about 
continuing  beyond  a  year  ;  but  there  was  nothing  binding;  cither  parly  might  have 
given  up  the  engagement  at  the  cud  of  a.  month.     Suppose  the  contract  had  been  for 

the  keep  of  a  horse   lor  SO  long   tune  as  the  defendant  might  el je  to  keep   it    at    the 

plaint  ill's  stables,  would  that  bave  been  within  the  statute  '  I  in  contract  having  bei  a 
performed  by  the  plaint  ill' at  the  continued  request  of  the  defendant,  the  case  is  wholly 
beside  the  authorities  thai  have  been  cited.     To  bring  the  case  within  the  statute,  il 

must  appc.-u-  that  the  contract   IS  nol    In   be    performed  within  the  yen,  a-  in   Boydell  v. 

/'/  u/mmond.  In  Welh  \ .  Horton,  the  contract  wa  held  not  to  be  affected  by  t  he  Btatute, 
inasmuch  as  it  might   be  performed  within  the  year.     In  Bracegirdlt   v.   Heald,  on  the 

other  hand,  the  contract  contemplated  ■>  performance  bey I  the  year,  and  therefore 

wa,  within  the  statute.      The  rule  is  \ei\  accurately  stated  i"  the  case  ol 

Burch  \.  /'/<<  /.'"//  "/   Liverpool  (i  .Maun.  &  K.  3i  !),  thu      "The  statute  extend 

con  [813]-tracts  which  are  not  in  be  carried  into  full,  effective,  and  compli  be  e  ocul 

within  the  space  oi  •  \  e.n    irointhe  making  thereof,      ["he  word  '  performed    doe. 

not  signify  an  iml ie  performs or  part  executi t  the  agreement;  and  the 

provisions  of  the  statute  reuder  a  parol  contract  void,  if  it  appeal   to  have  been  the 

express  understanding  oi  the  parties  at   the  nine,  thai   it   wa-  not    to  bi pleted 

within  a  year  ;  though  it  might  I.e.  and  was  in  laei.ni  part  performed  within  that 
period  (Chin.  jun.  on  Contracts,   p-  209)      But    contract     which   ms  i    ij    not 

happen  to  be  perfor d  within  a  year,  have  been  held  not   to  I. .•within  the  statute. 

Thus,  an  agreement  to  leave  money  bj    will   need    nol   be  in  writing,  though    u:i 
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as  to  the  time  of  performance  (6).  So,  a  parol  promise,  to  be  performed  on  a  contin- 
gency,— as,  to  pay  so  much  money  on  the  return  of  such  a  ship, — is  not  within  the 
statute,  though  the  ship  do  not  arrive  within  a  year  "  (c).  Here,  inasmuch  as  there 
was  nothing  to  shew  that  the  contract  was  not  to  he  performed  within  a  year,  and  as 
the  defendant  had  the  option  of  determining  it  at  any  time,  the  case  is  not  within  the 
statute.  Besides,  as  the  consideration  is  executed,  and  the  defendant  has  had  the 
benefit  of,  and  has  acquiesced  in  the  performance  of  the  contract  on  the  plaintiff's 
part,  he  is  liable  in  this  form  of  action. 

TlNDAL,  C.  J.  I  am  of  opinion  that  the  rule  for  entering  a  verdict  for  the  plaintiff 
in  this  case,  must  be  made  absolute.  In  the  first  place,  it  appears  to  me  that  this  is 
not  an  action  which  is  within  the  prohibition  of  the  [814]  statute.  It  is  brought  for 
a  bv-gone  or  executed  consideration,  viz.  the  support  and  maintainence  of  a  child  at 
the  request  of  the  defendant.  There  was  evidence  enough  to  shew  that  the  child  was 
placed  under  the  care  of  the  plaintiff  at  the  charge  of  the  defendant,  with  his  assent, 
and  that  he  had  made  payments  on  account  of  its  maintenance.  That  is  equivalent  to 
the  proof  that  is  ordinarily  given  in  an  action  for  goods  sold  and  delivered,  whence 
the  law  implies  a  promise  on  the  defendant's  part  to  pay  for  them.  The  fourth 
section  of  the  statute  of  frauds  enacts,  that  no  action  shall  be  brought  whereby  to 
charge  the  defendant  "  upon  any  agreement  that  is  not  to  be  performed  within  the 
>pacc  of  one  year  from  the  making  thereof,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  lie  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorised."  The  meaning  of  that  is,  that  no  action  shall  be  brought  to 
recover  damages  in  respect  as  the  non-performance  of  such  contracts  as  are  therein 
referred  to.  The  statute  was  directed  to  a  totally  different  object  than  the  preven- 
tion of  an  action  like  the  present  :  its  design  was,  to  prevent  the  setting  up,  by  means 
of  fraud  and  perjury,  of  contracts  or  promises  by  parol,  upon  which  parties  might 
otherwise  have  been  charged  for  their  whole  lives;  and  for  that  purpose  it  requires 
that  certain  contracts  shall  be  evidenced  only  by  the  solemnity  of  writing.  It  has  no 
application  to  an  action  in  the  present  form,  founded  upon  an  executed  consideration. 
But,  assuming  that  the  fourth  section  of  the  statute  of  frauds  does  apply  to  actions 
upon  considerations  that  are  executed,  it  seems  to  me  that  the  contract  in  the  present 
case  is  not  within  its  terms.  It  speaks  of  "any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof  ;"  [815]  pointing  to  contracts 
the  complete  performance  of  which  is  of  necessity  extended  beyond  the  space  of  a 
year.  That  appears  clearly  from  the  case  of  Boydell  v.  Drurnmand,  the  rule  to  be 
extracted  from  which  is,  that,  where  the  agreement  distinctly  shews,  upon  the  face  "t 
it,  that  the  parties  contemplated  its  performance  to  extend  over  a  greater  space  of 
time  than  one  year,  the  ease  is  within  the  statute,  but  that,  where  the  contract  is  such 
that  the  whole  may  be  performed  within  a  year,  and  there  is  no  express  stipulation  to 
the  contrary,  the  statute  does  not  apply.  Looking  at  the  terms  of  the  agreement 
here,  I  see  nothing  to  shew  that  its  performance  was  necessarily  to  extend  beyond  a 
year.  A  contract  to  serve  another  for  two  years,  would  be  within  the  statute  :  but  a 
contract  to  serve  for  an  indefinite  period,  subject  to  be  put  an  end  to  at  any  time  upon 
a  reasonable  notice,  is  not  within  the  statute,  though  it  may  extend  beyond  the  year. 
Here,  there  was  no  certain  time  stipulated  for  the  duration  of  the  contract.  It  seems 
to  me,  therefore,  that,  supposing  the  statute  of  frauds  to  apply  to  executed  contracts, 
the  evidence  excludes  the  present  case  from  its  operation. 

Coltman,  J.  I  also  think  this  case  is  not  within  the  fourth  section  of  the  statute 
of  frauds.  The  contract  was,  that  the  child  should  lie  maintained  by  the  plaintiff  at 
a  charge  of  one  guinea  per  month,  subject  to  be  put  an  end  to  at  any  time  at  the 
option  of  the  defendant.  That  tilings  the  case  exactly  within  Peter  v.  Compdm. 
There,  the  defendant  contracted,  in  consideration  of  one  guinea,  to  give  the  plaintiff 
a  certain  sum  of  money  at  his  day  of  marriage  :  the  marriage  did  not  happen  until 
more  than  a  year  had  expired  ;  but  the  court  was  of  opinion  that,  as  the  contract  was 
subject  to  a  contingency  that  might  happen  within  a  year,  and  there  was  no  express 

(h)  Fenian  v.  Emblers,  ■'<  Burr.  127s,  1  W.  Bla,  353. 

(</)  Anonymous,  1  Sulk.  280.  And  sec  Peter  v.  Oompton,  Skinn.  353;  Smith  v. 
Westall,  1  Ld.  Raym.  316  ;  Selw.  N.  P.,  7th  edit.  839  :  Clntt.  Stat.  372,  n.  See  also 
the  notes  to  Peter  v.  Gompton,  1  Smith's  Leading  Cases,  14-j. 
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agreement  extending  the  performance  be  [816]  \  < > i n  1  the  year,  a  note  in  writing  was 
nut  necessary.  So,  here,  there  was  an  express  contingency  that  mighl  defeal  the 
contract  within  a  year,  namely,  the  determination  of  tin1  defendant's  will.  If  it  had 
been  necessary  to  decide  this  case  upon  the  other  point,  I  should  have  wished  i" 
consider  it  ;  because,  I  feel  .some  difficulty  in  saying  thai  tin'  plaintiff  may  rely  on  an 
executed  consideration,  where  he  is  obliged  in  resort   to  the  executory  contract  in 

order  to  make  oul  liis  case.     The  case  nut  being  within  the  statute,  however,  we d 

nut  embarrass  ourselves  with  the  discussion  of  that  point. 

CRESSWELL,  J.  I  also  am  of  opinion  that  this  rule  should  lie  made  absolute. 
Upon  the  evidence  reported  to  us,  it  is  quite  clear  that  this  was  nut  a  contract  within 
the  fourth  section  of  the  statute  of  frauds,  inasmuch  as  there  was  mi  stipulation  or 
understanding  that  it  was  not  to  he  performed  within  a  year.  In  reality  it  was  a 
contract  at  so  much  per  month,  determinable  at  any  time  at  the  defendant's  pleasure. 

ErLE,  .1.  I  also  am  of  Opinion  that  the  rule  should  lie  absolute  to  enter  a  verdii  I 
for  the  plaintiff  for  [51.  The  treaty  certainly  did  contemplate  the  endurance  of  the 
contract  for  the  child's  maintenance  beyond  a  year:  hut  the1  ultimate  contract  was 
that  the  plaintiff  should  receive  a  guinea  per  month,  and  that  the  period  should  he, 
so  long  as  the  defendant  should  think  proper.  According  to  the  case  of  Peter  v. 
Complon,  that  is  a  contingency  that  prevents  the  application  of  the  statute.  Upon 
reconsideration,  therefore,  1  am  of  opinion  that  1  ought  to  have  directed  the  jury  to 
liml  fur  the  plaintiff. 

Rule  absolute. 


[817]     Bentlev  v.  Carver  and  Others.     April  •.'•_'.  1846. 
[S.  C.  15  L.  .1.  C.  1'.  17:;.] 

The  eosts  occasioned  by  a  cause  being  a  remanet,  are  eusts  in  tin-  cause,  not  taxable, 

as  costs  of  the  trial,  on  a  rule  for  a  new  trial  on  payment  of  costs. 

This  was  an  action  for  an  infringement  of  a  patent  The  cause  was  entered  for 
trial  as  a  special  jury  cause  at  the  sittings  in  Middlesex  after  Trinity  term,  1844,  hut, 
in  consequence  of  the  number  of  causes  entered,  it  was  made  a  remanet.  Ai  the  trial 
at  the  sittings  after  Michaelmas  term,  the  jury  returned  a  verdict  foi'  the  plaintiff. 
In  i  he  following  1 1  i  la  ry  term,  i  In'  defendants  obtained  a  rule  nisi  for  a  new  t  rial,  which 
in  Easter  term  was  made  absolute  on  payment  of  costs.  The  master  having,  on  taxa 
tion,  allowed,  as  part  of  the  costs  of  the  trial,  tic  costs  occasioned  by  the  cause  being 
made  a  remanet, 

Sir  '1'.  Wilde,  Serjt.,  in  the  last  term,  obtained  a  rule  nisi  to  review  the  taxation. 
lie  submitted  that  the  costs  occasioned  by  a  cause  being  made  a  remanet,  were  pi  operly 
costs  in  the  cause,  and  payable  by  the  party  who  should  ultimately  prove  unsuccet  ful, 
and  nut  costs  oi  the  day.  lie  cited  Hullock  on  Costs  (page  132),  Sadlei  \.  Evans 
(I  Burr.  1987),  Burchellv.  Ballamy  (5  Burr.  2693),  GMm  v.  Phillip  (8  B.  &  C.  137), 
Waters  v.  Weatherby  (3  Dowl.  I'.  < '.  328),  Lord  v.  Wardl  (6  Howl.  I'.  ('.  176;  5  Scott, 
398),  Pitgh  v.  Kerr  (ij  Howl.  I'.  ('.  218.),  and  Brett  v.  Statu  (1  !>.  &  I..  I  [0).  Heals,. 
adverted  to  the  case  of  Robinson  \.  /'"<<  (5  B.  &  Ad.  -sl  I,  2  X.  a  M.  670)  as  being  the 
authority  upon  which  the  master  had  acted. 

[818]  Channel],  Serjt.,  on  a  for r  day  in  this  term,  shewed  cau  e     This  is  a  town 

cause.     In  Robinson  v.  Day,  this  question  was  fully  considered,  ami  decided  aftei  time 

taken  to  inquire  as  ui  the  practice  oi  il ilea   courts;  and  the  conclusi ■» to 

by  the  court  after  such  reference  to  the  ma  b  ippeat     from  the  report  in  2  Nev, 

&  M.),  was,  that  where  a  party  obtains  a  rule  for  a  new  trial  upon  payment  of  ■ 
remanet  fees  arc  in  be  included  iii  those  costs.     From  the  report  in  5  I',    .v    Ad.,  it 
appears  that  the  court  took  a  distinction  in  this  respect  between  town  and  country 
causes.     [Cresswell,  J.     The  reason  for  that  distinction  nuy  lie  this     in  towi 
the  cause,  though  made  a  remanet,  keep    il  i  place  at  the  head  "t  the  papei  .  »1" 

in  country  causes,  it   must  be  re-entered,  and  has  no  i rity  unless  the  judge  make, 

a  s] ial  order.  |     In  low  n  causes,  it  i-  m >t  the  practice  to  give  a  new   notice  oi  trial ; 

in  country  causes  it  is.     There  has  been  no  subsequent  decision  controverting  the 
case  of  Robinson  \ .  Day. 

Sir  T.  Wilde,  Serjt.,  in  support  oi  the  rule     Cost    of  the  day  and  costs  oi  a  trial 
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stand  pretty  much  upon  the  same  footing.  In  town  causes,  where  the  plaintiff  has  to 
pay  the  rusts  of  the  day  for  nol  proceeding  to  trial,  he  clearly  is  not  liable  for  the 
costs  incurred  in  consequence  of  the  cause  having  been  made  a  remanet  from  a  former 
sitting:   Waters  v.  Weaiherby,  Brett  v.  Stone.     In  Watersv.  Weatherby,Va.ttescm,3.,  says  : 

"  Suppose  the  cause  had  been  made  a  remanet  from  one  assize  to  another,  in  consequence 
of  the  court  not  being  ahle  to  try  all  the  causes  entered,  there  is  no  reason  for  saying 
that  the  plaintiff  would  have  been  liable  to  the  defendant's  costs  at  the  first  assizes. 
The  reason  is,  that  the  delay  is  not  the  delay  of  the  plaintiff,  but  the  delay  of  the 
court  "  Formerly,  neither  party  had  the  costs  [819]  occasioned  by  the  cause  being 
made  a  remanet  (Hullock,  4.">l'),  because  neither  party  was  in  fault.  In  Sadkrv.  Evans 
(4  Burr.  1987),  where  the  question  arose,  Lord  Mansfield  seemed  at  first  to  think 
that,  if  neither  side  were  in  fault,  neither  side  should  pay  costs.  But,  "the  court  and 
Master  Owen  agreed  to  the  general  rule  that  costs  are  to  be  paid,  where  the  cause 
goes  off  upon  a  rem, met.  as  well  as  any  other  costs  in  the  cause;  and  instanced 
some  Maidstone  causes,  which  went  oft"  for  want  of  viewers,  so  that  neither  party 
was  in  fault."  In  the  margin  of  that  book  the  reporter  cites  a  case  of  Standen  d. 
WheatUy  v.  Hall  (P.  29  (J.  2,  I!.  It.),  where,  "upon  a  remanet  without  any  default 
whatsoever  in  either  party,  it  was  argued  that,  where  neither  party  was  in  fault, 
neither  ought  to  be  punished  in  costs:  but  the  court  thought  it  depended  upon 
the  practice  ;  and  Master  Clarke  certifying  that  it  was  his  practice  to  allow  them, 
the  rule  to  shew  cause  why  he  should  not  review  his  taxation,  was  discharged  :  and 
Foster,  •  '.,  said  it  was  the  right  method:"  and  also  a  ease  of  Price  d.  Cuthbert  v.  Birt 
(16  (i.  2,  B.  Ti.),  where  the  cause  went  oft' pro  defectu  juratorum,  and  the  whole  court 
agreed  "that  these  costs  ought  to  be  allowed  as  part  of  the  costs  of  the  suit."  And 
the  reporter  adds  the  following  note  : — "On  the  crown  side,  it  is  the  practice  to  allow 
them.  In  C.  B.  the  prothonotaries  did  not  use  to  allow  them  ;  but,  on  the  7th  July, 
I  7<i7,  I  was  informed  that  the  court  of  C.  B.  had  determined  to  come  into  the  practice 
of  this  court  for  the  future."  And  the  practice  is  recognised  in  nun/nil  v.  Ballamy. 
In  Gibbins  v.  Phillips,  after  a  verdict  for  the  defendant,  the  court  made  a  rule  absolute 
for  a  new  trial,  and  ordered  that  the  costs  of  the  former  trial  should  abide  the  event 
of  such  new  trial.  The  record  was  carried  down  to  the  spring  [820]  assizes  following, 
when  it  was  made  a  remanet.  It  was  tried  a  second  time,  at  the  summer  assizes,  when 
a  verdict  was  again  found  for  the  defendant.  The  court  afterwards  ordered  that  that 
verdict  should  be  set  aside,  and  a  new  trial  had  between  the  parties,  upon  payment 
of  the  costs  of  the  last  trial,  and  that  the  costs  of  the  former  trial  should  abide  the 
event  of  such  new  trial.  Upon  the  third  trial,  a  verdict  was  found  for  the  plaintiff. 
It  was  held  that  the  plaintiff  was  entitled  to  the  costs  occasioned  by  the  cause  having 
been  made  a  remanet  at  the  assizes  next  following  the  term  when  the  first  rule  was 
made  absolute  for  a  new  trial.  Lord  Tenterden  there  said:  "The  general  rule  is, 
that  the  party  who  succeeds  ultimately  is  entitled  to  the  costs  occasioned  by  the  cause 
having  been  made  a  remanet.  Here,  the  plaintiff  having  ultimately  succeeded,  I 
think,  that,  as  the  rule  made  by  the  court  after  the  second  trial  did  not  provide  in 
express  terms  for  the  costs  of  the  remanet,  they  ought  to  be  considered  as  costs  in  the 
cause,  and  that  they  were  properly  allowed  as  such  by  the  master."  Robinson  v.  Day 
was  decided  without  any  notice  being  taken  of  any  of  the  authorities  ;  and,  upon  inquiry 
in  the  other  courts,  it  has  been  ascertained  that  the  masters  do  not  act  upon  the  rule 
there  laid  down. 

Channell,  Serjt.  It  must  be  borne  in  mind  that  Gibbins  v.  Phillips  was  prior  in 
point  of  date  to  Robinson  v.  Day,  and  also  that  it  was  a  country  cause. 

TlNDAL,  C.  J.  If  this  were  res  nova,  I  should  be  inclined  to  say  that  the  old 
practice  of  this  court  ought  to  prevail.  We  will,  however,  confer  with  the  other  judges 
before  disposing  of  this  rule. 

Cur.  adv.  vult. 

[821]  Tindal,  C.  J.,  now  said  : — We  have  seen  some  of  the  judges  of  the  other 
courts;  and  they  agree  with  us  in  thinking  that  the  case  of  Robinson  v.  Day  must 
have  been  decided  upon  some  misapprehension,  and  that  the  costs  properly  allowed 
upon  a  rule  for  a  new  trial  are,  the  costs  of  the  day,  and  not  such  costs  as  are  usually 
understood  to  be  costs  of  the  cause.  The  costs  in  question  are  not  to  be  allowed 
until  the  termination  of  the  suit. 

Rule  absolute  to  review  the  taxation. 
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Gordon  amd  Others  v.  Ellis  vnd  Another.    April  22,  1846. 
[S.  C.  3  D.  &  L.  803;  L5  I..  J.  ('.  P.  L78  ;   l"  Jur. 

To  assumpsit   by  A.   B.  and  C.  against  I>.  for  money  had  and  received,  D.  pleaded 

that,  before  the  money  had  been  received,  Ac,  the  plaintiffs  carried  on  the  trade  of 
founders  in  partnership;  that,  while  they  were  such  partners,  A.,  with  the  privity 
and  concurrence  of  B.  and  ('.,  employed  I>.,  an  auctioneer,  to  sell  certain  property 
belonging  to  the  firm  ;  that,  at  the  time  A.  so  employed  1  •.  to  <<■!!  the  said  property, 
and  at  the  time  of  the  sale  thereof,  and  at  the  time  when  the  deht  after  mentioned 
became  due  from  A.  to  I>..  I>.  believed  that  A.  was  the  sole  and  exclusive  owner 
of  the  property,  and  had  full  power  and  authority  tn  sell  the  same,  and  to  receive 
the  proceeds  for  his  own  sole  use,  1).  having  no  notice  or  knowledge  that  1!.  and  C. 
had  any  right  or  interest  in  the  property  :  that,  after  A.  had  m>  employed  l».,  and 
before  1 1.  had  any  notice  that  A.  was  not  sole  and  exclusive  owner  of  the  property, 
or  of  the  proceeds  thereof,  A.  became  indebted  to  1>.  in  a  sum  exceeding  the 
moneys  in  the  declaration  mentioned,  nut  of  which  D.  was  ready  and  willing  to  set 
off  and  allow  the  sums  in  the  declaration  mentioned.  -The  plaintiffs  replied  that, 
at  the  time  of  selling  the  property,  1*.  had  knowledge  that  A.  was  nut  tic-  sole  and 
exclusive  owner  of  the  property.— Held,  on  demurrer  tn  the  replication,  that  the 
plea  was  bad,  inasmuch  as  it  did  nut  allege  that  A.  appeared  as  sole  owner  of  the 
property  with  the  assent  or  by  the  default  of  his  partners;  and  therefore  that  it  was  a 
mere  attempt  to  set  off  a  debt  due  from  one  partner  against  a  deht  due  to  the  firm. 

Assumpsit,  for  money  received  by  the  defendants  fur  the  use  of  the  plaintiffs,  and 
fur  money  found  due  upon  an  account  stated. 

Third  plea      except  as  to  1601.,  parcel  of   the  sums  in   the  declaration  niciiti id 

that,  before  tin1 ncy  in  the  declaration  mentioned  had  been  had  or  received  by  the 

defendants,  and  also  before  the  stating  of  the  [822]  accounts  in  the  declaration 
mentioned,  or  cither  of  them,  to  wit,  on  the  1st  of  July,  1842,  the  plaintiffs  carried 
on  the  trade  of  founders,  in  partnership  together  as  CO  partners  ;  and  thereupon,  while 
the\-,  the  plaintiffs,  continued  to  he,  and  were  such  partners  as  aforesaid,  to  wit .  on 

the   day   and   year  aforesaid,  the    plaintiff   M.    1''.    GorOOn,    with    the    privity  and    ion 

enrrence  of  tin.'  other  plaintiffs,  applied  to  and  requested  the  defendants,  who  then 

carried  on,  and  still  contii I   to  carry  on,  in   partnership  together,  the  business  "t 

auctioneers  and  appraisers,  and  also  then  retained  and  employed  the  defendants,  as 
such  auctioneers,  to  put  up  to  sale  and  dispose  of  certain  property  of  and  belonging 
to  the  plaint  ill's  as  such  co-partners  as  aforesaid,  which  the  defendants  then  agreed  to 
do :  that,  at  the  time  when  i  kirdon  applied  to  and  requested  them  to  sell  and  di 

of  the  said  property,  and  also  at   the   tn f   their  selling  and  disposing  thereof,  and 

at    the    times  when    the   debts   anil    moneys    thereinafter    mentioned    to    have  been  due 

from  Gordon  to  the  defendants  became  and  were  due  and  were  incurred  as  therein 
after  mentioned,  they,  the  defendants,  believed  that  Gordon  was  the  sole  and 
exclusive  owner  of  the  said  property,  and  had  full  power  and  lawful  and  absolute 
authority  to  sell  and  dispose  of  the  same,  and  to  receive  the  proceeds  thereof  as  and 
for  his  own  property,  and   for  his  own  sole  use,  benefit,  and  advantage;  they  the 

defendants  then  Laving,  and  they  in  fact  said  that   thej  then  had,  no  notic know 

ledge  whatsoever  that  the  said  other  plaint  ill's,  or  any  other  person  whatever,  had 
right,  title,  estate,  or  interest   whatever  in  the  said  property,  or  any  part    thereol 

that    the    defendants,    all  erw  aids,   to  wit,  Oil,  &C.    aforesaid,    sold   and    dis] I    of    the 

said   property    for  certain  sums  of   money,  being   tie'    a identical  moneys  in  the 

declaration  above  mentioned, and  for  which  the  act  ion  ught  i  that,  aftei  Gordon 

had  so  retained  [823]  and  employed  the  defendants  u  ud,  and   before  the 

defendants,    or   either   of    them,    had    any    notice    llial    Gordon    w.i.    nol     the    sole    and 

exclusive  owner  of  the  said  property,  or  of  the  proceeds  thereof,  o  ri  thereof, 

and  before  and  at  thee mencemenf  "t  the  action,  to  wit,  on,  &c  aforesaid,  Gordon 

became  and  was,  and  ever  sine-  had  been,  and  still  was,  indebted  i"  the  defend 
in  a  large  sum  ol  money,  to  wit,  B000L,  for  work  and  labour  of  the  defendant    I 

then    done    and    performed    by    the   defendants    for   Gordon,   al    his    request,   and    l..i 

money  lent  by  the  defendants  to  Gordon,  at  his  like  request,  and  for )  pud  by 

the  defendants  for  the  use  of  Gordon,  a1   his  like  request,  and  form* j  found  to  be 
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due  to  the  defendants  from  Gordon  on  an  account  then  stated  between  them;  which 
sum  of  money,  so  due  to  the  defendants  from  Gordon  as  aforesaid,  exceeded  the 
moneys  in  the  declaration  mentioned,  except  as  aforesaid  ;  and  out  of  which  sum 
the  defendants  were  ready  and  willing,  and  thereby  offered,  to  set  off  and  allow  the 
full  amount  of  the  moneys  in  the  declaration  mentioned,  except  as  aforesaid — 
verification. 

Replication — that,  at  the  time  of  the  selling  and  disposing  of  the  property  in  the 
third  plea  mentioned,  as  therein  alleged,  the  defendants  had  knowledge  that  Gordon 
was  not  the  sole  and  exclusive  owner  of  the  said  property,  in  manner  and  form  as  in 
the  third  plea  alleged  ;  concluding  to  the  country. 

To  this  replication  the  defendants  demurred  generally  (a)1. 

[824]    The  plaintiffs  joined  in  demurrer  (a)2. 

Byles,  Serjt.  (with  whom  was  Willes),  in  support  of  the  demurrer.  It  will  not 
be  contended  that,  under  ordinary  circumstances,  there  can  be  a  set-on"  of  a  debt- 
due  from  one  member  of  a  firm  against  a  debt  due  to  the  firm  :  but  the  present  case 
forms  an  exception  to  the  general  rule.  The  decision  of  the  court  upon  the  motion 
to  arrest  the  judgment  in  this  case  (a)3  leaves  the  present  question  untouched. 
Taking  the  plea  and  the  replication  together,  there  are  four  periods  of  time  referred 
[825]  to — first,  the  employment  of  the  defendants  by  Gordon  to  dispose  of  the  goods 
secondly,  the  advances  made  by  the  defendants  to  Gordon — thirdly,  the  knowledge 
by  or  notice  to  the  defendants  that  Gordon  was  not  the  sole  and  exclusive  owner  of 
the  goods — fourthly,  the  sale.  [Cresswell,  J.  There  is  no  allegation  in  the  plea 
that  any  advances  were  made  by  the  defendants  to  Gordon.  Erie,  J.  Nor  is  there 
any  thing  to  shew  that  the  goods  were  not  sold  and  the  proceeds  received  before  the 
debt  from  Gordon  to  the  defendants  accrued.]  Gordon's  partners  are  in  the  situa- 
tion of  undiscovered  principals.  They  allowed  him  so  to  deal  with  the  goods,  that 
he  appeared  to  the  defendants  to  be  the  sole  and  exclusive  owner  of  the  goods. 
[Tindal,  C.  J.     The  plea  does  not  expressly  allege  that  Gordon's  partners  allowed 

(a)1  In  the  margin  of  the  demurrer-book  was  the  following  note: — "One  of  the 
grounds  of  demurrer  is,  that  the  replication  contains  no  answer  to  the  plea:  for,  that 
the  defendants  are  entitled  to  set-oft' against  the  plaintiffs'  demand  the  debt  due  to 
them  from  Gordon,  provided  they  had  no  notice  that  he  was  not  sole  owner  of  the 
property  mentioned  in  the  plea,  either  at  the  time  when  they  were  retained  to  sell 
it,  or  at  the  time  when  their  set-oft'  against  him  accrued — all  which  the  replication 
admits  :  and  that  the  defendants'  right  of  set-oft'  could  not  be  affected  by  their 
subsequently,  before  the  actual  sale  of  the  property,  discovering  that  Gordon  was 
not  the  sole  owner,  which  is  all  the  replication  alleges." 

(a)2  The  following  points  were  marked  for  argument  on  the  part  of  the  plaintiffs  : — 

"  Upon  the  argument  of  the  demurrer  to  the  plaintiff's'  replication  to  the  defen- 
dants' third  plea,  the  plaintiffs  will  not  only  contend  and  insist  that  such  replication 
is  sufficient  in  law,  but  they  will  also  contend  and  insist  that  the  said  third  plea  is 
not  sufficient  in  law,  upon  the  following,  amongst  other,  grounds,  that  is  to  say  : — 

"  That  it  is  not  in  that  plea  stated  that  the  defendants  were  retained,  or  that  it 
was  their  duty,  or  that  they  had  any  right  to  receive  the  sums  of  money  for  which 
the  property  in  that  plea  mentioned  was  sold,  as  therein  mentioned,  and  for  which 
this  action  is  brought  : 

"  That  it  is  consistent  with  that  plea  that  the  defendants  received  those  sums 
without  any  right  to  receive  them,  and  against  the  will  of  the  plaintiffs  : 

"  That  it  is  not  in  the  third  plea  stated,  nor  does  it  appear  from  or  by  that  plea, 
that  it  was  in  consideration,  in  respect,  or  upon  the  faith  of  the  defendants  being 
employed  as  in  that  plea  mentioned,  or  of  their  receiving,  or  being  retained,  allowed, 
or  authorized  to  receive,  the  sums  of  money  for  which  the  property  in  that  plea 
mentioned  was  sold,  as  therein  mentioned,  that  the  defendants  allowed  Gordon  to 
become  indebted  to  them  as  in  the  said  third  plea  mentioned  : 

"That  the  third  plea  does  not  shew  that  the  defendants  had  or  have  any  right  or 
title  to  set  off  in  this  action  the  debt  due  to  them  from  Gordon,  as  in  the  third  plea 
mentioned. 

"  And  that  the  said  plea  contains  no  good  or  sufficient  answer  or  defence  as  to 
the  causes  of  action  as  to  which  it  is  pleaded,  or  any  part  thereof." 

(a)"  Vide  7  M.  &  G.  607.     8  Scott,  N.  R.  290,  2  D.  &  L.  308. 
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him  to  appear  as  the  solo  owner.]     It  appears  that  Gordon  did  deal  with  the  goods 
as  his  own.     |  Erie,  J.     ( rordon  employed  the  defendants  to  sell  the  lcdi  »1s,  but,  before 
the  sale,  Gordon  and  his  two  partners  gave  them  notice  nol  to  sell.     Could  the  defen 
ilants  set  off  the  separate  debt  of  <  rordon  against  the  claim  of  the  three  to  the  dam 

recovered  in  an  action  of  trover  .']  In  Sims  \ .  Bond  (5  I!.  &  Ad.  389  :  2  X.  >V  M.  t^1'- 1, 
Lord  Denman,  C.  J.,  says :  "It  is  a  well  established  rule  of  law,  that  where  a  contract) 
not  under  seal,  is  made  with  an  agent,  in  his  own  name,  for  an  undisclosed  principal, 
either  the  agent  or  the  principal  may  sue  upon  it  ;  the  defendant  in  the  latter  case 
being  entitled  to  be  placed  in  the  same  situation,  at  the  time  of  the  disclosure  of  the 
real  principal,  as  if  the  agent  had  been  the  contracting  party.  This  rule  is  most 
frequently  acted  upon  in  sales  by  factors,  agents,  or  partners,  in  which  cases  either 
the  nominal  or  real  contractor  may  sue  ;  but  it  may  lie  equally  applied  to  other  cases." 
In  Stacey  v.  Decy  1 1  Esp.  X.  1'.  C.  469,  a.  S.  C.  7  T.  II.  361,  n.),  which  was  an  [826] 
action  for  goods  sold  and  delivered,  with  a  plea  of  set  oil',  it  appealed  in  evidence  that 
the  plaintiffs  hail  entered  into  a  partnership  as  grocers,  it  being  agreed  that  Ross 
should  keep  the  shop  in  his  own  name  only  ;  and  that,  under  these  circumstances,  lie 
dealt  with  the  defendant  for  the  partnership  goods,  for  which  the  action  was  brought. 
The  defendant  had  done  business  for  Ross  on  his  own  account,  and  not  on  aCCOUnl  of 
the  partnership,  to  a  greater  amount  than  the  demand  now  made  against  him  by  the 
partnership;  and  this  he  offered  to  set  off.  It  was  opposed,  on  the  ground  of  the 
demands  accruing  in  different  capacities,  and  that  so  it  was  inadmissible.  But  Lord 
Kenyon  was  of  opinion  that  the  set-off  was  good  ;  saying,  "the  plaint  irt's  had  subjected 
themselves  to  it,  by  holding  out  false  colours  to  the'  world,  by  permitting  Ross  to 
appear  as  the  sole  owner ;  that  it  was  possible  the  defendant  would  not  have  trusted 
Iioss  only,  if  he  had  not  considered  the  debt  due  to  himself  as  a  security  against  the 
counter  demand."  Upon  this  Erskine  observed,  "that  the  defendant  had  thereby  a 
i  lou  I  ile  advantage  ;  for,  if  he  dealt  with  Iioss  as  the  only  partner,  and  had  had  a  demand 
against  the  partnership  account,  he  might  have  maintained  an  action  against  them  all  ; 
yet  here  he  was  permitted  to  consider  Ross  as  the  only  partner."  Lord  Kenyon 
admitted  this  consequence  to  follow  from  the  fallacy  held  out  to  the  world  by  such 
as  stand  iii  the  situation  of  sleeping  partners,  but  allowed  the  set  off  to  the  extent 
claimed.  That  case-  is  precisely  ill  point.  If  there  were  any  ciivumstances  to  render 
the  defendants  liable  to  the  linn  in  this  case,  whether  they  had  notice  of  the  partner 
ship  or  not,  the\- should  have  been  replied.  The  principle  upon  which  the  ease  of 
Georgi  \.  Clagett  (7  T.  R  359)  was  decided,  is  clearly  applicable  here.  It  was  there 
held,  that,  if  a  factor  [827]  sells  goods  as  his  own,  and  the  buyer  knows  nothing  of 
any  principal,  the  buyer  may  set  oil'  any  demand  he  may  have  on  I  he  factor,  against 
the  demand  for  the  goods  made  by  the  principal.  That  ea-e  proceeded  upon  the 
authority  of  a  previous  case  of  Rabone  v.  Williams  (Middlesex  Sitt.  after  M.  T.  L785, 
7  T.  K.  360,  n.  Smith's  Leading  Cases,  vol.  ii.  p.  78,  n.),  where  Lord  Mansfield,  C.  J  . 
said:  "Where  a  factor,  dealing  for  a  principal,  but  concealing  that  principal,  delivei 
goods  in  his  own  name,  the  person  contracting  with  him  has  a  right  to  consider  him 
to  all  intents  and  purposes  as  the  principal  ;  ami,  though  tin-  real  principal  may  appear, 
and  bring  an  action  upon  that  contract  against  the  purchaser  01  t  he  goods,  yet  that 
purchaser  may   set   oil'  any   claim    he   may    have  against    the   factor,  in  answei    to   the 

demand  of  the  principal.     This  has  been  long  settled."    This  would  formerly  have 
been  a  defence  under  the  general  issue.      But,  in  Can   \.  Hmckliff  (4  B.  &  C.  547, 

7    I).  &  R.  42),  it.   was    held   to   be    properly  the   subject    of   a    special    plea.      There,  to 

assumpsit  for  goods  sold  and  delivered,  tic  defendant  pleaded  that  the  g la  were 

sold  and  delivered  to  him  by  A.,  the  Factor  and  agent  of  the  plaint  ill',  with  tic  privity 
of  the  plaintiff,  as  and  for  the  goods  of  A.,  and  thai   the  defendant  .lid  not  know  that 

the  goods  weie  noi  the  property  of  A.  ;  that,  at  the  ti t  the  -ale  and  delivery,  A. 

then,  and  still,  was,  indebted  to  the  defendant  in  more  than  the  value  of  the  goods; 
and  that  the  defendant  was  ready  and  willing  to  Bet  oil  and  allow  to  the  plaintiff  the 

value  of  the  goods  out    of   the    money  BO  due  and  owing  lion,   A.      ami  il    was  held,  on 

special  demurrer,  that  the  plea  was  g I,     on  the  ground  that  the  permission  given 

by  the  principal  to  the  factor  to  Bell  the  good,  as  he  did,  oreated  an  identity  between 

them,  so    as    lo    <nl  it  l<-    the    defendant    [828]    bo    -el    .,11'   I  Ile    debl    Anr  to  him  loan  I  he 

factor.    I  lay  ley,  J.,  there  says :  "  Two  special  causes  of  demurrer  to  the  plea  in  question 

have  been  assigned      first,  that   it  amounts  to  the  general  i>sue  only      secondly,  that   the 

debts  are  not  mutual,  and  therefore  not  within  the  statute  of  -et  oil'.     There  U  no 
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doubt  that  the  debts  are  not  mutual,  unless  the  factor  may  for  this  purpose  be  identified 
with  the  principal :  but  the  cases  of  George  v.  Clagett  and  Baring  v.  Corrie  (2  B.  &  Aid. 
L37)  shew  that  they  may  be  so  identified  :  that  objection,  therefore,  falls  to  the  ground." 
The  plea  in  this  case  substantially  contains  all  the  necessary  allegations  which  are  to 
be  found  in  that  plea.  Gordon  alone  appeared  to  the  defendants  to  be  interested  in 
the  goods.  [Cresswell,  J.  Here  the  substance  of  the  plea  is,  that  Gordon,  with  the 
privity  and  concurrence  of  his  partners,  employed  the  defendants  as  auctioneers  to  sell 
certain  goods  ;  that  the  defendants  believed  that  Gordon  had  authority  to  sell  the 
goods  and  to  receive  the  proceeds  for  his  own  sole  use  and  benefit,  they  having  no 
notice  or  knowledge  to  the  contrary  ;  and  that,  after  Gordon  had  so  employed  the 
defendants  to  sell  the  goods,  and  before  they  had  notice  that  he  was  not  the  sole 
owner,  Gordon  became  indebted  to  them  in  a  certain  sum,  which  they  seek  to  set  off 
against  a  demand  on  behalf  of  the  firm  for  the  proceeds  of  the  sale.  It  is  not  alleged 
that  the  defendants  have  done  what  they  did  on  the  faith  and  credit  of  Gordon  being 
the  sole  owner  of  the  goods.]  Partners  are  bound  by  the  acts  of  one  another.  [Cress- 
well,  J.  If  done  within  the  ordinary  scope  of  their  authority.]  Suppose  the  plea  had 
expressly  alleged  that  Gordon,  at  the  time  he  employed  the  defendants  to  sell  the 
goods,  represented  himself  to  be  the  sole  owner  of  them,  would  not  the  plea  have  been 
good  !  [Tindal,  C.  J.  Clearly  not,  [829]  without  shewing  some  default  in  the  other 
partners,  or  some  assent  on  their  part]  It  is  submitted  that  their  assent  does 
sufficiently  appeal1. 

Channell,  Serjt.  (with  whom  was  Bovill),  contra,  was  stopped  by  the  court. 

Tindal,  C.  J.  There  is  no  allegation  in  this  plea  that  Gordon,  at  the  time  he 
employed  the  defendants  to  sell  the  goods  in  question,  appeared  to  them  to  be  the 
sole  owner,  with  the  assent  of  his  partners,  or  that  there  has  been  any  laches  or 
default  on  the  part  of  the  latter.  If  the  other  two  had  been  mere  sleeping  partners, 
the  defendants  might  have  so  alleged,  in  order  to  bring  the  ease  within  that  of  Stacey 
v.  Decy.  This  plea,  however,  merely  seeks  to  set  off  a  debt  due  to  the  defendants 
from  Gordon  alone,  against  a  debt  due  from  the  defendants  to  a  firm  of  which  Gordon 
was  a  member.  That  cannot  be  allowed.  I  therefore  think  the  plaintiff  is  entitled  to 
judgment  on  this  plea. 

The  rest  of  the  court  concurred. 

Judgment  for  the  plaintiff  (a). 

[830]     Louisa  White,  Administratrix,  &c,  of  James  White,  Deceased,  v.  Hancock. 

April  22,  1846. 

[S.  C.  15  L.  J.  C.  P.  186.] 

Held,  that  an  action  of  debt  lies  at  the  suit  of  A.  against  C.  on  a  bond  by  which  C. 
acknowledges  himself  to  be  bound  to  A.  in  1001.  to  be  paid  to  A.  or  B. — Held  also, 
that  A.  may  declare  upon  such  a  bond  without  noticing  B.,  although  the  alternative 
mode  of  payment  appears  by  the  bond  being  set  out  upon  oyer,  and  although  the 
declaration  negatives  payment  to  A.  but  is  silent  as  to  non-payment  to  B. 

Debt,  by  the  plaintiff,  as  administratrix,  with  the  will  annexed,  of  James  White, 
deceased,  durante  minore  estate  of  John  White,  an  infant  executor,  upon  a  bond, 
bearing  date  the  30th  of  March,  1841,  in  the  penal  sum  of  1001.,  to  be  paid  to  the 
said  James  White,  or  his  certain  attorney,  executors,  administrators,  or  assigns  : 
breach,  that  the  defendant,  although  often  requested  so  to  do,  had  not  paid  the 
said  sum  of  1001.,  or  any  part  thereof,  but  to  pay  the  same  had  wholly  refused,  and 
still  did  refuse  ;  to  the  damage  of  the  plaintiff,  as  administratrix  as  aforesaid,  of 
101.,  &c. 

The  defendant  craved  oyer  of  the  bond  and  condition,  by  the  former  of  which  it 
appeared  that  one  Blaylock  and  the  defendant,  as  sureties  for  John  Beischlag,  "clerk 
of  the  Commercial-Loan  Company  established  at  No.  If?  Queen  Street,  Seven  Dials," 
acknowledged  themselves  to  be  severally  bound  to  the  testator,  treasurer  of  the  said 
company,  in  the  sum  of  1001.  each,  "to  be  paid  to  the  said  James  White,  or  his 
certain  attorney,  executors,  administrators,  or  assigns,  or  the  treasurer  of  the  said 

(a)  Byles,  Serjt.,  afterwards  made  an  unsuccessful  application  for  leave  to  amend. 
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company  for  the  time  being:  and  by  the  latter,  that  the  bond  was  to  be  raid,  "it 
the  said  John  Beisehlag  did  justly  and  faithfully  exeoute  his  office  of  clerk  of  the 
said  company,  established  as  aforesaid,  according  to  the  rules  and  regulations  of  the 
said  company  for  the  time  being,  and  should 'and  <  1  i  •  1  assign,  and  transfei  or  deliver, 
all  and  every  sum  and  sum-  of  money,  securitiesand  effects,  boohs,  papers,  orproperty 
of  or  belonging  to  the  said  company,  in  liis  hands  or  custody,  within  three  days  after 

notice  to  thai  effecl  had  1 n  given  to  the  [831]  said  John  Beisehlag,  to  such  pi 

or  persons  as  the  sadl  company  should  appoint,  according  to  the  rule-  of  the  said 
company,  together  with  the  proper  legal  receipts  or  vouchers."  The  defendant  then 
demurred  specially  to  the  declaration,  assigning  for  causes-  -that,  as  the  said  sum  of 
1001.  in  the  writing  obligatory  mentioned  was  thereby  made  payable  to  the  testator 
or  the  treasurer  for  the  time  being  of  the  said  company,  an  action  of  debt  was  not 
maintainable  upon  or  for  the  breach  of  the  said  writing  obligatory  that  the  declara 
tion  should  have  alleged  that  the  defendant  did  not  pay  the  said  sum  of  1001.  either 
to  the  testator,  or  to  the  plaintiff,  or  to  the  treasurer  for  the  time  being  of  the  company 
— that  the  declaration  did  not  set  forth  the  legal  effecl  of  the  writing  obligatory  -that 
the  declaration  alleged,  aol  only  that  the  defendant  own  I  to  the  plaint  ill'  the  said  sum 
of  1001.,  but  also  that  he  detained  it  from  her-  and  that  the  declaration  should  have 
lieen  in  the  detinel  only,  ami  not  in  the  debet  and  detinet,  &<  .(")'• 

The  plaintiff  joined  in  demurrer  (b). 

[832]  Byles,  Serjt.  (with  whom  was  [Jnthank),  in  support  of  the  demurrer,  Debt 
will  not  lie  unless  there  is  a  simple  duty  tu  pay  the  money  to  some  one  person.  It  will 
not  lie  una  covenant  that  is  conditional:  7  Vin.  A  In-.  Debt  (D),  pi.  3  (a)'.  In  //•< 
v.  Matthews  (in  M.  &  \V.  768),  a  declaration  in  debt  stated  that,  by  an  indenture 
made  between  J.  11.  of  the  Hist  part,  <;.  M.  (the  defendant)  of  the  second  part,  W.  A. 
the  rider  of  the  third  part,  \V.  A.  the  younger  of  the  fourth  part,  and  the  plaintiff  of 
the  fifth  part,  the  defendant  covenanted  with  the  plaintiff,  that  the  defendant,  the 
said  J.  II.,  W.  A.,  and  (!.  M.,  their  heirs,  executors,  and  administrators,  or  some  or 
one  of  them,  should  or  would  pay  or  cause  to  be  paid  unto  the  plaintiff,  his  executors, 
&c,  3001.:  and  it  was  held  that  this  was  a  collateral  covenant,  and  that  the  action 
for  tin-  recovery  of  the  money  ought  to  lie  in  covenant,  and  not  in  debt.  Parke,  P., 
in  delivering  the  judgment  of  the  court,  said :  "It  is  well  settled  that,  it  there  be  a 
covenant  by  the  defendant  that  he  will  certainly  pay  a  sum  certain,  debt  will  lir  :  and 
that  it  will,  although  the  same  sum  is  by  the  same  deed  secured  by  a  mortgage:  Evans 
v.  Jones  (5  M.  &  W.  295).  On  the  other  hand,  if  he  covenant  that  another  -hall  pay 
a  certain  sum,  and,  if  not,  that  the  defendant  will,  debt  will  not  lied/).  And,  on  the 
same  principle,  it  will  not  lie  (after  assignment  assented  t"  by  the  lessor)  on  the 
lessees  covenant   that  his  assigns  shall  pay  rent,  the  proper  remedy  being  an  a 

(a)1   The  points  marked  for  argument   on  tin'  part    of   the  defendant,  were-  "That 

debt   will  not   lie  on  the  I d  sel   forth  in  tin.'  pleadings,  inasmuch  a-  the  penalty 

mentioned  in  the  bond  is  payable  to  tin-  obligee  oi  tin  treasurer  for  the  time  being 
of  tin'  company  therein  mentioned,  and  not  to  the  obligee  alone:  that  an  action  of 

debt  cannot    he  maintai 1  upon  an  obligation  to  paj  money  to  A.  or  P.  ;  thai   it 

should  have  .been  alleged  in  the  declaration  that  the  defendant  did  nol  pay  the  said 

penalty  either  to  James  WTiite  or  the  plaint  ill',  or  to  the  treasurer  oi  the  »id  o pany  ; 

thai  the  declaration  does  not  set  forth  the  legal  effecl  of  the  bond  ;  and,  generally,  thai 
<  Id  it  iii  this  case  is  the  wrong  Form  of  action, 

(A)   The  points  marked  for  argu nt  on  the   part    of  the  plaintiff,  WOM      "Thai  an 

action  of  del.t  will  lie  at  tic  .mi  oi  the  plaintiff  as  administratrix  of  .lame-  White, 
the  obligee  named  in  the  bond,  the  mm  named  in  the  bond  being  in  law  payable 
absolutely  to  the  said   James  White;  that   the  obligator}  part   oi  the  bond  admits  a 

del  .I  d  ue' to  the  -aid  .lam,'-  White,  ami  that  1 1 Ivendum  paii  thereof,  making  such 

del. i  payable  to  James  White,  or  the  treasurer,  is  inconsistent   with  the  tor r  part, 

ami  must  he  reject  ed  :  that   i  he  .nil. hi  ot  debl   i    the  only  action  maintainable  una 

I d  ;  that  tic  breach  is  not  a  material  part  of  the  declaration  ;  and  that  the  queritur, 

in  which  the  allegation  of  the  debet  to  part  oi  the  declaration,  and  raaj  )"• 

rejected  as  -urplilsagc" 

(o)8  "So  if  the  cm, ei la n i  is  conditional,  as  thus,  vie,  that  if  C.  do  not  pay  to  1!.  101. 

then  A.  will  pay  ii.     W.'iitH    ( Ml.  Exec.  123." 

(<*)  filing  Wentw.  oil'.  Exec.  123;  7  Vin.  Ala.  Debl  (D). 
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of  covenant.  Again,  it  is  said  in  Wentworth's  Office  of  Executors  (page  123):  So, 
perhaps,  if  the  covenant  [833]  be  in  the  disjunctive,  as,  to  do  such  an  act,  or  to  pay 
101.,  debt  will  not  lie,  though  the  act  be  not  done,  but  covenant  only.  If  the  law  is 
correctly  laid  down  in  these  authorities,  as  we  think  it  is,  they  appear  to  us  to  warrant 
a  judgment  for  the  defendant.  This  seems  to  us  to  be  the  same  as  if  the  defendant 
bad  covenanted  that  he,  or  that  J.  S.  or  be,  should  pay,  and  to  be  governed  by  the 
principle  of  the  authority  above  mentioned.  It  is  in  substance  and  effect  the  same  as 
a  covenant  to  pay  if  .).  S.  did  not,  and  therefore  an  action  of  debt  will  not  lie  on  it." 
[Cresswell,  .J.  There  is  nothing  conditional  here:  the  money  is  to  be  paid  at  all 
events.]  It  is  contingent  as  to  the  person  to  whom  the  payment  is  to  be  made — "to 
the  said  .lames  White,  or  his  certain  attorney,  executors,  administrators,  or  assigns, 
or  the  treasurer  of  the  said  company  fur  the  time  being."  [Tindal,  C.  J.  The  same 
objection  might  be  made  to  every  bond(a).]  The  declaration  does  not  set  forth  the 
legal  effect  of  the  bund  :  it  omits  the  peccant  part  of  it.  [Tindal,  C.  J.  The  ease  of 
Roberts  v.  Harnage  (6  Mod.  228,  2  Salt.  659.  And  sec  Dyer,  350  a.,  Case  20)  puts 
your  argument  at  a  discount.  The  plaintiff  declared  that  the  defendant  became  bound 
to  him  at  Fort  St.  David's,  in  the  East  Indies,  at  London,  in  a  bond  of  for  the 

payment  of  ,  to  him,  bis  attorney,  or  assigns.     Upon  oyer,  the  bund  appeared 

to  bear  date  at  Fort  St.  David's,  in  the  East  Indies;  and  the  solvendnm  was,  to  the 
plaintiff's  attorney  or  assigns,  without  mention  of  himself (c).  An  exception  was 
taken,  that  the  bond  declared  on  and  that  set  out  on  the  oyer  were  variant — the  one 
being  solvendum  "to  him,  his  attorney,  or  assigns,"  the  other,  "to  his  attorney  or 
assigns."  The  court  said  :  "  If  A.  make  [834]  a  bond  to  B.,  solvendum  to  such  person 
as  he  shall  appoint,  if  B.  do  appoint  erne,  payment  to  him  is  a  payment  to  B.  ;  and,  if 
B.  appoint  none,  it  shall  be  paid  to  B.  himself."] 

Channell,  Serjt.,  contra,  referred  to  the  case  of  Hardrrum,  Executor  <>/  .hints  Hard- 
man  \.  John  Hardma/n  (Cro.  Eliz.  886): — "Debt,  upon  a  bill  obligatory,  for  that  the 
defendant  cognovit  se  debere,  et  promisisset  solvere  eidem  Agneti  10L  at  any  time 
after  the  feast  of  St.  Bartholomew  which  should  be  in  anno  1<!0(),  i|uandocunque  the 
said  A.  should  require  it,  if  the  said  Agnes  adtunc  esset  superstes,  and  that  the  defen- 
dant, licet  sa'pius  requisitus  by  the  said  Agnes  after  the  said  feast,  viz.  such  a  day,  &c., 
had  not  paid  it.  The  defendant  demanded  oyer  of  the  bill,  which  was — 'Memorandum, 
that  I,  John  Hardman  the  younger,  do  acknowledge  myself  to  owe,  and  do  promise 
to  pay,  to  my  mother  Agnes  Hardman  the  sum  of  101.  at  any  time  after  the  feast  of 
St.  Bartholomew  whensoever  she  shall  require  the  same,  if  my  said  mother  shall  then 
be  in  life  ;  for  the  payment  whereof,  I  bind  myself,  my  heirs,  executors,  and  adminis- 
trators, to  John  Hardman  the  elder,  my  father,  by  these  presents,  &c.'  And  it  was 
thereupon  demurred  ;  and  adjudged  for  the  plaintiff;  and  that  it  was  a  good  bill  to 
Agnes,  by  the  words  in  the  first  part  of  the  bill ;  and  the  words  which  oblige  him  to 
John  Hardman,  sen.,  in  the  last  part  of  the  bill,  are  void  "  (/')• 

Per  curiam.     Judgment  for  the  plaintiff. 


[835]    &IRAUD  /•.  Richmond.     April  23,  1846. 

[S.  C.  15  L.  J.  C.  P.  ISO;  10  Jur.  3(50.] 

A.  enters  the  service  of  B.  under  a  written  agreement,  as  follows: — "I  agree  to 
receive  you  as  clerk  in  my  establishment,  in  consideration  of  your  paying  me  a 
premium  of  3001.,  and  to  pay  you  a  salary  at  the  following  rates,  viz.  for  the  first 
year,  701.;  for  the  second,  901.;  for  the  third,   1101.;  for  the  fourth,   1301.;  and 

(«)  Vide  supra,  note  (c). 

(c)  There  the  obligee  bad  declared  according  to  the  legal  effect  of  the  instrument. 
So,  a  bill  of  exchange  or  a  promissory  note,  expressed  to  be  payable  to  the  order  of  A., 
may  be  described  in  pleading  as  a  bill  or  note  payable  to  A.  himself. 

(A)  The  last  clause  was  rejected  because  repugnant  to  the  complete  obligation 
already  contracted.  In  the  principal  case  the  court  seems  to  have  considered  the 
words  by  which  payment  is  directed  to  be  made  in  the  alternative,  as  void  for  repug- 
nancy ;  since  otherwise  the  declaration  would  have  been  bad  after  the  alternative  had 
appeared  upon  oyer,  for  not  shewing  non-payment  to  any  treasurer. 
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L501.  for  the  fifth  and  following  years  thai  you  may  remain  in  my  employment :" — 
Held,  that  the  agreement  was  one  that  by  the  statute  of  frauds  was  required  to 
be  in  writing;  that,  there  being  a  precise  stipulation  for  yearly  payments,  evidence 
was  not  admissible  to  shew  thai  at  or  after  the  time  the  letter  containing  it  was  scut 
by  I'.,  to  A.,  it  was  verbally  agreed  that  the  salary  should  he  paid  quarterly;  and 
that  the  fact  nf  the  payments  having  usually  I, cm  made  quarterly, did  not  vary  the 
rights  of  the  parties  under  the  agreement. 

Assumpsit  fur  wages  and  salary  due  i<>  the  plaintiff  as  clerk  to  the  defendant  Plea, 
nun  assumpsit. 

At  the  trial  before  Coltman,  J., at  the  sittings  in  Middlesex  after  Michaelmas  term 
last,  it  appeared  that  the  plaintiff  entered  into  the  service  of  the  defendant  as  clerk  or 

book-keeper,  under  a  uieiiiorainlii (agreement  bearing  date  the  2nd  oi   May,  1842, 

signed  by  the  defendant,  and  addressed  to  the  plaintiff,  of  which  the  following  is  a 
copy:— 

"  I  agree  to  receive  you  as  clerk  or  book-keeper  in  my  establishment,  in  considera- 
tion of  your  paying  me  a  premium  of  3001.,  and  to  pay  you  a  salary  at  the  following 
rates,  viz.  for  the  Hist  year,  701.  ;  for  the  second,  901.  ;  for  the  third,  1101.  :  for  the 
fourth,  1301.  ;  and  1501.  for  the  fifth  and  following  years  that  you  may  remain  in  my 
employment  ;  ami  I  also  agree,  in  ease  of  the  death  of  either  of  us,  to  return   1501." 

The  action  was  brought  to  recover  half  a  year's  salary  at  the  rate  of  1301.  pel 
annum. 

On  the  part  of  the  plaintiff,  it  was  proposed,  upon  the  authority  of  Ridgway  \. 
Th'  Evmgerford  Market  Company  {'■>  Ad.  &  El  171,  1  X.  &  M.  T'.iT).  to  call  a  witness  to 
prove,  that,  at  or  about  the  time  the  agreement  was  entered  into,  it  was  verbally 
[836]  arranged  between  the  plaintiff  and  defendant  that  the  salary  should  he  paid 
quarterly,  and  that,  in  consequence,  the  payments  had  iii  fact  usually  been  quarterly 
payments. 

On  the  part  of  the  defendant,  it  was  insisted  that,  under  this  agreement,  the 
salary  was  payable  yearly,  and  not  otherwise,  and  consequently  that  this  action  was 
not  maintainable. 

The  learned  judge  thereupon  nonsuited  the  plaintiff,  reserving  to  him  leave  to 

'.  e  to  entei  a  verdict  for  -fill.,  the  amount  of  half  a  year's   salary,  after  allowing  for 

certain  payments  made  by  the  defendant  on  the  plaintiffs  account,  if  the  court  should 
lie  of  opinion  that  parol  evidence,  or  the  acts  of  the  defendant,  were  admissible  t.i 
explain  the  vv  ritteu  contract. 

^Talfourd,  Serjt.,  in  Hilary  term  last,  obtained  a  rule  nisi  accordingly,     lie  cited 
Thomas  \.  Williams  (1  Ad.  Ac  E.  685,  '■'>  X.  &  M.  545),  and   Ridgway  v.  Tht    Hungt 
Market  ( 'ompany. 

Byles,  Serjt.,  now  shewed  cause.  Parol  evidence  of  what  took  place  before,  oral 
the  time,  or  after  i  he  execution  of  the  written  con  trad,  was  altogether  inadmissible  for 
the  purpose  of  varying  its  express  terms.  Where  the  agreement  is,  to  pay  bo  much  a 
year,  whether  it  be  for  rent  or  for  sen  ices,  nothing  becomes  due  until  the  end  of  the 
year.  In  Bacon's  Abridgment,  Rent  (F.),  it  is  said:  "A  lease  reserving  rent  pro 
quolibet  anno,  is  all  one  as  if  it  had  bei  n  made  payable  annually,  and  then  it  is  paid 
at  the  ei  ill  of  rvrvy  year  "  (citing  1  Lutw.  231).  "A  rent,  ;enerallj  reserved,  is  payable 
;it  i  In-  end  of  the  year1  (citing  Latch,  264) ;  "but,  if  reul  be  reserved  annuatim  durante 
termliio  prtedicto,  the  Srst  payment  to  begin  two  years  [837]  after,  this  controls  the 
words  oi  reservation"  (citing  '■'>  Bulstr.  .'!i".»).  "So,  if  a^renl  is  made  payable  yearly 
during  the  time  tic  le    ee  shall  enjoy  the  land,  tie-  lessor  cannol  demand  this  rem 

half-yearly,  but  must  wail  toil ml  oi  tie-  year  (citing   l.ut.  Rep  ill     1 1  •  1 1 .  ■ . 

So,  in  Spain  v.  irnott"  (2  Stark.  X.  P.  C.  256),  Lord  Ellenborough  -m  "II  the 
contrail  be  for  a  year's  service,  the  year  must  be  completed,  before  the  servant  is 
entitled  to  be  paid.''     In  Twrmt  v.  M  B.  &  Ad.  789,  2  X.  &  M.  829),  which 

was    an    action    for    mix  ices,    the    Contract    proved  vv.i    .   that     I  lie    plaintiff  WB      I"    hue 

wages  at  the  rate  of  801.  per  am ,     Before  theexpirati f  a  year,  ho  was  dismi 

for  misconduct.  Parke,  B.,  -aid  :  "The  prim  i  facie  presumption  »•(-.  that  the  plaintiff 
was  hired  fur  a  year  ;  and   ll"  -  reliiil   that    presumption     and,  having 

violated  his  duly  before  i  he  yeai  expired,  -,,  i    to  prevent  the  defendants  ti having 

his  services  tur  the  "hole  leu,  In-  r;mni.i   recovei  wages  pro  rata.      In 

Williams,  the  contract  wa    'I1    olved  by  mutual  consent  within  the  year,     This  clearly 
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was  a  contract  that  was  required  by  the  statute  of  frauds  to  be  in  writing  :  Smiling  v. 
Lord  Ewitingfidd  (1  C.  M.  &  R.  20,  4  Tyrwh.  606).  It  was  subject  to  no  contingency, 
such  as  was  held  in  the  recent  case  of  Souch  v.  Strawbridge  (ante,  p.  808)  sufficient  to 
take  the  case  out  of  the  statute.  Parol  evidence  clearly  was  not  admissible  to  control 
or  vary  the  terms  of  the  written  contract :  Goss  v.  Lord  Nugent  (.3  IS.  Lv  Ad.  •">*,  l'  X.  &  M. 
28);  Marshall  v.  Lynn  (6  M.  &  W.  109).  In  the  latter  case,  Parke,  P.,  says:  "Here, 
there  was  an  original  contract  in  writing  to  send  these  goods  by  the  first  vessel ;  an 
alteration  as  to  the  time  of  their  delivery  was  subsequently  made  by  parol  ;  and  the 
point  to  be  decided  is,  [838]  whether  such  an  alteration,  by  parol,  of  the  written 
contract,  can  be  binding.  It  appears  to  me  that  it  cannot;  and  that  the  same  rule 
must  prevail  as  to  the  construction  of  the  seventeenth  section  of  the  statute  of  frauds, 
which  has  already  prevailed  as  to  the  construction  of  the  fourth  section.  The  decision  in 
Goss  v.  Lord  Nugent,  the  principle  of  which  I  have  no  doubt  is  perfectly  correct,  has  clearly 
established, — with  respect  to  the  case  of  a  contract  relating  to  the  sale  of  an  interest 
in  lands,— that,  if  the  written  contract  be  varied,  and  a  new  contract,  as  to  any  of  it- 
terms,  substituted  in  the  place  of  it,  that  new  contract  cannot  be  enforced  in  law,  unless 
it  also  be  in  writing.  The  question  is,  whether  the  same  reasoning  does  not  apply  to 
a  contract  for  the  sale  of  goods,  under  the  seventeenth  section.  It  appears  to  me  that 
no  distinction  can  be  made.''  Neither  can  the  contract  be  varied  by  the  subsequent 
acts  or  course  of  dealing,  of  the  parties.  And  the  same  rule  obtains  whether  the 
contract  is  under  seal  or  not  :  GUflon  v.  Walmesley  (5  T.  R.  504).  It  was  there  held 
that  the  lessee  of  a  coal-mine,  who  covenants  to  pay  a  certain  share  of  all  such  sums 
of  money  as  the  coal  shall  sell  for  at  the  pit's  mouth,  is  not  liable,  under  that  covenant, 
to  par  to  the  lessor  any  part  of  the  money  produced  by  sale  of  the  coals  elsewhere  than 
at  the  pit's  mouth  ;  and  that  evidence  of  the  lessee's  having  accounted  with  the  lessor, 
and  paid  him  the  share  of  money  produced  by  the  sale  of  coal  elsewhere,  was  not  admis- 
sible to  explain  the  intention  of  the  parties.  Grose,  J.,  there  said  :  "The  court  cannot 
declare  that  the  coal  was  sold  at  the  pit's  mouth,  which  is  expressly  stated  to  be  sold 
elsewhere.  Whatever  the  meaning  of  the  parties  might  have  been,  we  can  only  look 
for  it  in  the  covenant;  and  in  thai  they  have  expressed  themselves  precisely  and 
unambiguously  ;  [839]  and  therefore  we  cannot  receive  extraneous  evidence  in  explana- 
tion of  it."  This  question  did  not  distinctly  present  itself  for  decision  in  Ridgway  v. 
The  Hvmgerford  Market  Company:  the  rule  for  a  nonsuit  was  made  absolute,  on  the 
ground  that  the  plaintiff  was  properly  dismissed  from  the  service  of  the  company. 

Talfourd,  Serjt.  (with  whom  was  G.  Atkinson),  in  support  of  the  rule.  There  is 
nothing  in  the  language  of  the  contract  that  necessarily  leads  to  the  inference  that 
the  plaintiff  was  to  receive  the  stipulated  salary  only  once  a  year.  [Cresswell,  J. 
Taking  the  agreement  per  se,  when  had  the  plaintiff  a  right  to  demand  salary  .'  Could 
he  claim  to  be  paid  at  the  end  of  each  day  or  week  .']  The  argument  certainly  must 
go  that  length  ;  otherwise,  nothing  would  become  due  until  the  end  of  the  five  years. 
If  the  times  of  payment  be  left  uncertain,  it  is  clearly  competent  to  the  parties  to 
make  a  collateral  agreement  by  parol  to  ascertain  them.  [Coltnian,  J.  Then  the 
difficulty  arising  from  the  statute  of  frauds  presents  itself  :  there  is  a  material  part 
of  the  contract  that  is  not  evidenced  by  writing.]  The  case  of  Ridgway  v.  The 
Hungerford  Market  Company  is  strictly  analogous.  It  was  there  held  that,  after 
a  general  hiring  at  a  yearly  salary,  payment  and  acceptance  of  the  salary  by  quarterly 
payments,  is  evidence  of  a  subsequent  contract  to  pay  and  receive  quarterly.  The 
plaintiff  there  was  hired  by  the  company  as  clerk  "at  a  salary  of  2001.  a  year,"  by 
a  resolution  of  the  directors  present  at  a  meeting,  which  resolution  was  entered  in 
the  minute-book.  The  resolution  was  silent  as  to  the  time  at  which  the  salary  was 
to  be  paid  :  but  proof  was  given  that  it  had  always  been  paid  quarterly.  Lord 
Denman,  upon  a  motion  for  a  nonsuit  on  the  ground,  amongst  others,  that  there  was 
a  variance  between  the  proof  and  the  contract  laid  in  the  declaration,  said:  "It 
[840]  was  consistent  with  the  minute  of  the  appointment  of  the  plaintiff  as  clerk  to 
the  company  at  an  annual  salary,  that  he  might  have  subsequently  insisted  on  quarterly 
payments,  and  that  the  directors  might  have  agreed  to  that  mode  of  payment."  And 
Patteson,  J.,  said  :  "Taking  the  whole  of  the  evidence,  it  is  clear  there  was  a  contract 
with  the  plaintiff  for  a  salary  of  2001.  a  year,  payable  quarterly.''  It  is  true  there  was 
no  absolute  decision  upon  the  point  in  this  ease  ;  but  the  inclination  of  the  court  was 
very  distinctly  expressed.  Here,  the  parol  evidence  was  not  offered  for  the  purpose 
of  adding  to,  or  varying,  the  terms  of  the  written  contract.     The  cases  as  to  rent  can 
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have  no  application  to  a  contracl  for  personal  services.  [CresswelL  J.  If  1 1 1  *  -  time 
of  payment  be  a  material  pari  of  the  contract,  then,  inasmuch  as  the  contracl  was  one 
that  was  required  by  the  statute  oi  frauds  to  be  in  writing,  and  the  whole  agreement 
is  not  in  writing,  the  plaintiff  cannot  sue  upon  it.]  It  there  is  no  binding  contract,  the 
plaintiff  is  entitled  to  recover  upon  a  quantum  meruit. 

Tini'ai.,  ('.  •!.     This  appears  to  me  to  be  a  contract  within  the  statute  of  frauds: 
it  was  not  to  be  performed  within  a  year.     The  services  were  rendered  \>\  the  plaintiff 
under  this  contract,  and  no  other.     Looking  at  its  terms,  it  appears  to  me  that  the 
salary  thereby  agreed  to  be  paid,  was  payable  at  the  end  of  every  war,  and  uol  othei 
wise.     This  agreement  must  receive  the  same  construction  as  would  be  put  upon  a  lease 
reserving  rent  payable  yearly.     The  question,  therefore,  is,  whether  we  can  supply  an 
alleged  defect  in  the  contract  by  parol  evidence  of  a  contemporaneous  or  subsequent 
agreement  for  the  payment  of  the  salary  quarterly.     I  think  thai  would  be  a  direct 
violation  of  the  statute.     The  plaintiff  then  desires  it  to  be  inferred  from  the  subse 
quent  acts  of  the  parties,  that  the  agreement  was  for  quarterly  pay  [841]  ments. 
v.  Lord  Nugent  is  a  distinct  authority  to  shew  that  a  written  contracl  cannot  be  so 
varied.      Ridgway  \.    Tkt    Hungerford  Market  Company  was  decided    upon  a  totally 
different  ground. 

CoLT.MAN,  J.  It  is  clear  that  parol  evidence  was  not  admissible  in  this  case  to 
vary  the  terms  of  the  written  contract  :  and  the  subsequent  acts  (if  the  parties  -'and 
upon  the  same  footing.      An  agreement  of  this  nature  must  he  wholly  in  writing. 

CRESSWELL,  J.  I  am  of  the  same  opinion.  This  is  a  case  in  which  the  statute  of 
frauds  requires  the  contract  to  he  in  writing:  and  1  think  all  the  material  parts  of 
this  contract  were  in  writing:  it  contained  quite  enough  to  shew  what  the  parties 
respectively  hound  themselves  to  do.  The  defendant  engaged  to  pay  the  plaintiff  the 
stipulated  amount  of  salary  at  the  end  of  each  year,  and  not  at  any  intervening  periods. 
And  I  am  clearly  of  opinion  that  no  parol  evidence  was  admissible  to  varj  the  contract 

Kki.e,  .1.  I  am  df  tin'  same  opinion,  on  the  ground  that  the  contract  was  one 
which,  by  the  statute  of  frauds,  is  required  to  he  in  writing.  The  defendant  was 
bound  to  keep  the  plaintiff  in  his  service  for  the  space  oi  five  years  at  the  hast.  If 
parol  evidence  was  not  admissible  to  explain,  or  vary,  the  terms  of  the  written 
contract,  the  salary  clearl\'  was  payable  yearly.  The  plaintiff,  however,  insisted  that 
he  was  at  liberty  to  shew  a  collateral  parol  agreement  for  quarterly  payments ;  or,  at 
all  events,  that  he  might  rely  upon  tin-  fact  of  t  he  salary  having  alw  a\  -  been  paid 
quarterly.    The  terms  of  the  agreement  being  free  from  ambiguity,  1  think  it  was  not 

competent   to  the  plaintiff  to  give  Such  evidence.     The  dist  inct  ion  between  the  present 

case  and  Ridgway  [842]  v.  77c  Himgerford  Market  Company  appears  tome  to  be  this: 
the  contracl  there  was  not  necessarily  one,  the  complete  performance  of  which  would 
extend  beyond  one  year;  and  therefore  il  might  perhaps  be  varied  bj  subsequent  act, 
or  eon\  ersations. 
Rule  discharged. 

Doe  dem.  Phillips  v.  Rollings.     April  25,  1846 

A  verdict  having  been  taken  for  the  plaintiff,  subject   i"  a  case  i"  !"■  settled  by  a 
barrister,  and  the  defendant  having  refused  to  procure  the  signature  of  a  serjeanl 

to  the  case  when  so  settled,  bhec 1  maden  rule,  thai  the  record  and  postea  should 

he  delivered  by  the  associate  to  the  plaintiff,  unless  the  defendant  should  within  a 
week,  cause  t  In-  case  to  he  signed, 

A  verdict  was  taken  for  the  plaintiff,  subject  i"  ■'  sp«  ial  ca  e,  to  be  settled  bj  a 

barrister,  for  the  opinion  of  this  court     bhi I    I i  aud  oi  the  reference  to 

abide  the  event.     The  case   having  been   accordiu  ed    bj    the    referee,   the 

defendant  refused  to  procure  the  signature  thereto  oi  a    i  rieaut  on  bis  behalf. 

t'haiuiell,  Serjt.,  now  moved  for  a  rule  calling  upon  too  defendant  to  show  cause 

wh\  the  special  case  should  not  he  set  down  foi   argu ul  without   Buoh  signature. 

Be  referred  to   \fostyn  v.  Cba  ■    icotl     i7),  where  tl urt  refused  to  allow  an 

unsigned  case  ir the  Master  "i  the  Roll    i"  he  set  down  foi  argument  :  hut  h 

mined  that  this  being  Bomewhat   in  the  nature  "t  an  award,  did  not   fall  pn 
within  i he  same  consideration. 

Sir  T.  Wilde,  Serjt.,  amicui    curia:,  sugge  ted  thai  the  propel   course  would  he.  bo 
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direct  the  associate  to  deliver  the  postea  to  the  lessor  of  the  plaintiff,  and  allow  him 
to  sign  judgment,  unless  the  defendant,  within  a  [843]  given  time,  conformed  to  the 
order  of  nisi  prius.     He  referred  to  Jackson  v.  Hull  (a)1. 

Cresswell,  J.  If  that  course  be  adopted,  it  may  be  doubtful  whether  the  plaintiff 
can  obtain  the  costs  occasioned  by  the  reference  to  the  barrister  to  settle  the  case. 
The  order  gives  him  no  power  to  determine  the  cause  :  the  determination  of  the  cause 
would  depend  upon  our  judgment  on  the  case. 

Tindal,  C.  J.  Let  the  rule  go  in  the  terms  suggested  by  my  brother  Wilde.  The 
costs  of  the  reference  may  be  made  the  subjects  of  a  special  direction  to  the  master 
hereafter. 

A  rule  was  ultimately  granted  in  the  following  terms: — to  shew  cause  "why  the 
associate  should  not  lie  at  liberty  to  deliver  to  the  lessor  of  the  plaintiff,  or  his 
attorney,  the  record  and  postea  in  this  cause,  and  that  the  lessor  of  the  plaintiff  be  at 
liberty  to  sign  and  enter  up  final  judgment  thereon,  unless  the  defendant  shall,  within 
a  week,  procure  the  signature  of  a  Serjeant  on  his  behalf  to  the  said  special  case  "(/<). 

[844]      TOMLINSON,  Clerk,  V.  SlR  T.  F.  F.  BOUGHEY,  BART.,  AMI   ANOTHER. 

April  25,  1846. 

Semble,  that  a  defendant  is  not  entitled  to  judgment  as  in  case  of  a  nonsuit  where 
the  plaintiff  has  allowed  two  assizes  to  elapse  without  proceeding  to  trial  after 
issue  joined  on  a  feigned  issue  under  the  tithe  commutation  act,  6  &  7  W.  4,  c.  71, 
s.  46  ;  but  should  move,  for  the  costs  of  the  action,  under  that  section. — The  dis- 
cretion as  to  allowing  costs  in  such  a  case  is  to  be  exercised  in  accordance  with  the 
general  rule  which  gives  costs  to  the  successful  party,  unless  there  be  special  cir- 
cumstances to  justify  a  departure  from  such  general  rule. — Where,  therefore,  the 
plaintiff  declined  to  proceed  to  trial,  because  a  decision  of  the  court  had  so  narrowed 
the  issue  as  to  render  it  inexpedient  for  him  to  incur  the  expense  of  a  trial : — Held, 
that  the  defendants  were  entitled  to  their  costs. 

On  the  16th  of  August,  1844,  the  plaintiff  commenced  an  action  under  the  46th 
section  of  the  tithe-commutation  act,  6  >V-  7  W.  4,  c.  71,  by  way  of  appeal  against  the 
award  of  an  assistant  tithe-commissioner,  dated  the  20th  of  May,  1844.  An  appearance 
was  entered  on  the  part  of  the  defendants  on  the  28th  of  August,  and  a  feigned  issue 
delivered,  in  which  the  venue  was  laid  in  the  county  of  Stafford. 

Talfourd,  Serjt,  for  the  defendants,  in  Michaelmas  terra  last — upon  an  affidavit 
that  two  assizes  had  elapsed  since  the  commencement  of  the  action,  that  no  application 
had  been  made  to  the  court  or  a  judge  to  extend  the  time  for  going  to  trial  (a)3,  and 

(a)1  8  Taunt.  421.  Vide  S.  C.  2  J.  B.  Moore,  478.  And  see  Bkunchenay  v. 
Vwndenbergh,  3  J.  B.  Moore,  643. 

{b)  The  case  was  duly  signed  within  the  time  prescribed  by  the  rule,  and  was 
argued:  on  the  loth  of  February,  1847,  the  court  gave  judgment  for  the  plaintiff. 
Vide  post,  vol.  iii. 

(«)-  The  46th  section  of  the  6  &  7  W.  4,  c.  71,  enacts  "that  any  person  claiming 
to  be  interested  in  any  lands,  or  in  the  tithes  thereof,  who  shall  lie  dissatisfied  with 
any  such  decision  of  the  commissioners  or  assistant  commissioner  (under  s.  45),  may, 
if  the  yearly  value  of  the  payment  to  be  made  or  withholden  according  to  such  decision 
shall  exceed  the  sum  of  201.,  cause  an  action  to  be  brought  in  any  of  his  Majesty's 
courts  of  law  at  Westminster,  against  the  person  in  whose  favour  such  decision  shall 
have  been  made,  within  three  calendar  months  next  after  such  decision  shall  have  been 
notified  in  writing,  in  such  manner  as  the  commissioners  or  assistant  commissioner 
shall  direct,  to  the  parties  interested  therein,  or  to  their  known  agents,  in  which  action 
the  plaintiff  shall  deliver  a  feigned  issue,  whereby  such  disputed  right  may  be  tried, 
and  shall  proceed  to  a  trial  at  law  of  such  issue  at  the  sittings  after  the  term,  or  at  the 
assizes  then  next,  .or  next  but  one,  after  such  action  shall  have  been  commenced,  to 
be  holden  for  the  county  within  which  such  lauds,  or  the  greater  part  thereof,  are 
situated,  with  liberty,  nevertheless,  for  the  court  in  which  the  same  shall  have  been 
commenced,  or  any  judge  of  his  Majesty's  courts  of  law  at  Westminster,  to  extend 
the  time  for  going  to  trial  therein,  or  to  direct  the  trial  to  be  had  in  another'  county, 
if  it  shall  seem  tit  to  such  court  or  judge  so  to  do." 
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that  the  plaintiff  had  [845]  not  proceeded  to  the  trial  of  the  cause — obtained  a  rule 
nisi  for  judgment  as  in  case  of  a  nonsuit. 

Channel!,  Serjk,  in  Hilary  term  last,  shewed  cause.  This  application  is  not 
warranted  by  the  statute.  In  Wide  v.  Cotton  (1  I>.  &  L.  227),  it  was  held  by  Wight- 
man,  J.,  that  a  feigned  issue  under  this  statute  is  nut  within  the  same  rules  of  practice 
as  actions  at  law  ;  ami  therefore,  when  the  plaintiff  fails  to  proceed  promptly  t<>  trial 
on  such  an  issue,  the  defendant  cannot  obtain  judgmeni  as  in  ease  of  a  nonsuit,  but 
must  make  the  delay  of  the  plaintiff  the  subject  of  a  special  application  to  the  court. 
The  defendants  should  have  applied  to  the  court  for  costs  ;  as  was  'lone  in  Barker  v. 
Birch  (I't,  the  statute  having  placed  the  costs  in  their  discretion (i  |.  In  Sandys  v.  The 
Mayor,  &c.  of  Beverley  (li!  M.  A-  W.  568),  the  court  of  Exchequer  is  said  to  have  held 
that  a  defendant  is  entitled  to  judgment  as  in  case  of  a  nonsuit,  where  the  plaintiff 
has  allowed  two  assizes  to  elapse  [846]  without  proceeding  to  trial  after  issue  joined 
on  a  feigned  issue  joined  under  this  act.  But  the  language  of  the  court  would  rather 
lead  to  the  conclusion  that  the  rule  was  not  made  absolute  in  that  form  :  for  Parke,  13., 
says :  "  It  is  clear  that  two  assizes  have  passed  since  the  commencement  of  the  action, 
so  as  to  bring  the  case  within  the  statute  as  regards  the  costs.  We  will,  therefore, 
make  an  order  to  that  effect,  otherwise  it  will  he  supposed  that  we  have  declined  to 
allow  any  costs  "  (<i)'.  And  it  is  to  he  observed  that  the  case  of  Wick  v.  ( 'otton  was  not 
adverted  to. 

Talfourd  Serjt.,  contra.  The  rule  was  moved  in  its  present  form,  because  it  was 
thought  there  might  he  a  difficult?  in  applying  for  costs  until  the  issue  had  been 
finally  disposed  of. 

Maule,  .1.  In  the  case  of  Sandys  v.  The  Mayor,  &c.  <»/  Beverley,  the  court  of 
Exchequer  seem  to  have  thought  that  the  statute  11  G.  2,  c.  IT,  is  repealed  a-  to 
costs  by  this  act. 

The  rule  was  enlarged  by  consent,  upon  an  understanding  that  it  should  come  on 
as  if  it  were  a  rule  for  costs  of  the  action  ;  either  party  to  he  at  liberty  to  tile  additional 
affidavits. 

Channell,  Serjt,  now  shewed  cause,  upon  an  affidavit  stating,  amongst  other 
things,  that,  "after  the   decision   of   this  court   against    the   plaintiffs  right   of   appeal 

with  regard  to  the  questions  raised  by  the  issues  as  to  the  [847]  hay  t lusee 

upon  a  careful  consideration  of  the  case  in  all  its  hearings,  and  particularly  looking  to 
the  reduced  nature  of   the  appeal  against    the  decision  of   the   said    assistant    tithe  com 

missioner,  and  the  comparative  smallness  of  the  value  of  the  payment  to  be  made, 
should  the  plaintiff  succeed,  and  the  amount  of  costs  should  he  fail,  the  plaintiff,  by 
the  advice  of  his  attorney,  forbore  to  give  notice  of  trial,  and  suffered  the  day  to  go 
by  without  giving  such  notice  of  trial,  ami  thereby  abandoned  his  intention  oi  appealing 
against  the  said  decision."  The  costs  being,  by  the  express  provision  of  the  act.  m 
tlic  disci vt ion  of  the  court,  the  only  question  is  whether  or  not  this  is  a  case  in  which, 

regard  being  had  to  all  its  circumstai s,  costs  ought  to  he  imposed  upon  the  rectoi 

In  Barker  v.  Birch  (6  M   .\  G.  306.    7  Scott,  X.  I.'.  397)  and  Croughlon  v.  Blake  (12  M. 

>V.  \V.  205)  the  issues  had  been  tried.     When  this  case  came  before  the  court  u] 

a  rule  calling  on  the  defendant   to  accept   the  issue  as  originally  framed  (.;;i-,  though 

(/>)  6  M.  .V  <:.  307,  7  Scott,  X.  R.  -".'.iT.  And  Bee  Croughton  \.  Blake,  l_'  M. 
&  \\ .  205. 

(<•)  Section  16  provides  "that  the  costs  of  every  Buch  action,  or  a-  stating  Buoh 
case  and  obtaining  a  decision  thereon,  shall  he  in  thi  .not  thee t  in  or  by 

which  the  same  shall  he  decided,  which  may  order  the  sa to  he  taxed  !>\    the  proper 

Officer  ot    the  court  ;    and  the  like  execution   ma\    be  had    for  the  same   a-    if    'Mill 

had  been  obtained  upon  a  judgment  of  record  oi  the  said  court. 

(//)'  Upon  inspecting  the  book  at  the  Exchequer  Rule  ( Iffice,  the  rule  given  out  is 
found  to  have  been  the  ordinary  printed  form  ot  .,  rule  absolute  for  judgment  a-  in 

Case   of  a    nonsuit,  with  the  addition  of   these  words   at    the  end      "And    u    i     further 

ordered  that  the  said  plaintiff  do  pay  to  the  -aid  defendants  their  costs  "t  the  action, 
to  he  taxed  by  i hi'  master. 

(o)s  Vide  ante,  vol.  i.  p.  663.     The  court   there  held  that,  where,  in  | • lit 

before  a  tithe-commissioner  under  the  15th  section  ol  the  6  .V  7  \\  1,0.  71,  several 
moduses  are  set  up  in  respect  "t  distinot  farms,  and  the  annual  value  of  tho  payment 

to    lie    made    oi    respect    ot    each    farm    is    less    than    Jul.,  his   decision    I-   final,  uolwilli 
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the  court  decided  substantially  against  the  rector,  yet  they  did  not  think  it  a  case  for 
costs.  That  decision  having  induced  him  to  forbear  to  proceed  to  trial,  the  case  can 
hardly  be  looked  upon  as  one  that  ought  to  be  governed  by  the  ordinary  rule  with 
regard  to  costs. 

Talfourd,  Serjt.,  in  support  of  the  rule.  There  is  nothing  in  this  case  to  take  it 
out  of  the  ordinary  rule  by  which  a  judicial  discretion  ought  to  lie  regulated  in  a 
matter  of  this  kind.  The  plaintiff  in  the  issue  has  [848]  declined  to  proceed  to  trial : 
what  may  be  his  motives  for  abstaining  from  proceeding,  is  nothing  to  the  defendants. 
The  plaintiff,  or  his  attorney,  does  not  now  allege  that  he  ever  had  any  ground  for 
proceeding  at  all.  [Tindal,  C.  J.  What  does  the  statute  mean  by  giving  the  court 
a  discretion'?]  Under  the  interpleader  act,  the  costs  are  in  the  discretion  of  the  court 
or  judge  :  but  the  courts  uniformly  award  costs  to  the  successful  party.  There  is  no 
reason  why  one  man  should  try  his  right  at  another's  cost.  In  Earl  FUzvrilliam  v. 
Maxwell  (7  Taunt.  31,  2  Marsh.  355),  it  was  held  that  the  plaintiff  was  entitled  to 
enter  up  judgment  (b)  on  a  feigned  issue  under  an  inclosure  act,  as  in  other  actions  of 
assumpsit,  and  that  no  special  directions  having  been  given  as  to  costs,  they  were  to 
abide  the  event,  under  the  statute  of  Gloucester.  Barker  v.  Birch  is  a  distinct  authority 
that  the  discretion  given  to  the  court  under  this  act  is  to  be  exercised  in  accordance 
with  the  general  rule  which  gives  costs  to  the  successful  party,  unless  there  be  special 
circumstances  to  justify  a  departure  from  such  general  rule.  That  case  is  infinitely 
stronger  than  this.  The  defendant  there  had  bought  certain  lands  in  Norfolk,  which, 
in  the  conditions  of  sale,  were  described  as  tithe-free,  or  subject  to  a  modus,  or 
customary  payment,  not  exceeding  10s.,  in  lieu  of  tithes  :  the  plaintiff  purchased  the 
advowson  of  the  same  parish  at  the  same  sale.  The  defendant,  in  1840,  made  a  claim 
before  an  assistant  tithe-commissioner,  setting  up  a  modus  of  6s.  8d.,  which  he  failed 
to  establish  :  he  afterwards  (pending  an  action  under  s.  46)  preferred  a  second  claim, 
setting  up  a  modus,  of  6s.  :  the  plaintiff  thereupon  made  an  application  to  the  court 
of  Exchequer  for  a  prohibition  to  prevent  the  commissioner  from  proceeding  to  award 
mi  [849]  this  second  claim  ;  in  which  application  he  was  ultimately  defeated.  In  the 
meantime,  the  assistant  tithe-commissioner  made  an  award  (upon  an  ex  parte  hearing) 
affirming  the  modus  of  6s.  ;  whereupon  the  plaintiff  brought  an  action  by  way  of 
appeal.  The  defendant  having  obtained  a  verdict,  the  majority  of  the  court  held  that 
there  was  nothing  in  the  circumstances  to  prevent  the  application  of  the  general  rule 
as  to  costs. 

TlNDAL,  C.  J.  I  cannot  help  thinking  that  the  general  words  of  the  forty-sixth 
section  give  to  the  court  a  wider  discretion  than  the  mere  event  of  the  suit.  The  act 
alters  the  whole  constitution  of  the  law  of  tithes,  and  puts  the  rights  of  the  clergy 
upon  an  entirely  new  footing.  Still,  I  think  the  party  who  seeks  to  be  relieved  from 
the  payment  of  costs,  is  bound  to  shew,  affirmatively,  circumstances  to  vary  the  ease 
from  the  ordinary  rule.  Nothing  has  been  suggested  to  satisfy  us  that  the  ordinary 
rule  as  to  costs  should  not  prevail  in  this  case,  and,  therefore,  I  think  the  defendants 
are  entitled  to  their  costs. 

Colt.man,  J.  The  plaintiff  should  have  determined  upon  his  course  immediately 
after  the  decision  of  the  court. 

The  rest  of  the  court  concurred. 

Rule  absolute  "  that  the  plaintiff  do  and  shall  pay  to  the  defendants,  or  their 
attorney,  their  costs  of  this  action,  pursuant  to  the  statute  6  &  7  W.  4,  e.  71,  to  be 
taxed,"  &c. 

[850]     Walkeb  v.  Remmett.     April  27,  1846. 

[S.  C.  15  L.  J.  C.  P.  174.] 

A  written  authority  in  the  following  terms,  "I  authorize  you  to  indorse  my  name  to 
three  several  bills  of  exchange  nowT  in  your  possession  "  describing  them),  was  held 
to  be  a  letter  or  power  of  attorney,  requiring  a  30s.  stamp  under-  55  G.  3,  c.  184. — 

standing  the  whole  is  in  the  hands  of  the  same  proprietor,  and  the  aggregate  yearly 
value  exceeds  201. 

And  see  Matthews  v.  Leapingwell,  post,  vol.  iii. 

(b)  As  to  entering  up  judgment  upon  verdicts  on  feigned  issues,  see  post,  858. 
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So,  although  it  goes  on  to  say  "and  which  indorsement  I  undertake  shall  be  binding 
upon  me  :  and  I  undertake  to  pay  you  the  amount   ol  the  several  bilk 
respectively  become  due,  should  they  not  be  duly  honoured  when  mature." 

Assumpsit  on  a  hill  of  exchange,  by  indorsee  againsl  acceptor.  The  declaration 
stated,  thai  one  Newman  drew  the  bill  upi.ii  the  defendant,  who  accepted  the  same, 

and  that  Newman  indorsed  to  one  Harrison,  Harrison  t -  Herbert,  and  Herbert  to 

the  plaintiff. 

Plea,  amongst  others,   that    Harrison  did  not   indorse  the  bill  modo  et   forma; 

Whereupon  issue  was  joined. 

At  the  trial,  before  Coltnian,  •!.,  at  the  sittings  in  Middlesex  after  last  Michaelmas 
term,  it  appeared  that  the  bill  had  been  indorsed  by  Herbert,  in  the  name  of  Harrison, 
under  the  following  authority  signed  1  •  v  Harrison,  and  which  al  the  time  it  was  offered 
in  evidence  was  stamped  with  a  2s.  6d.  agreement  stamp: — 

"  I  do  hereby  authorize  you  to  indorse,  or  cause  to  be  indorsed,  my  name  to  three 
several  bills  of  exchange  now  in  your  possession     Mr.  ratten-  account,  35L  16s.  9d., 

Mr.  Edwards's  do.  1801.,  and  Mr.   Rem tt's  do.  2501.  — and  which  indorsements  I  do 

hereby  undertake  shall  be  binding  upon  me;  and  I  do  further  undertake  to  pay  you 
the  amount  of  the  several  bills  as  they  respectively  become  due,  should  they  not  be 
duly  honoured  when  mature." 

On  the  part  of  the  defendant,  it  was  objected  that  this  was  a  "letter,  or  power,  of 
attorney,"  within  the  general  stamp  act,  55  <  ■.  3,  c.  184,  Sched.  Pari  I.,  or  a  "deed  or 
other  instrument  of  procurat  ion,"  and  liable,  in  either  case,  to  a  duty  of  11.  10s. 

The  learned  judge  took  a  note  of  tl bjecti and  received  the  document     The 

jury  having  returned  a  verdict  for  the  plaintiff, 

[851]  Dowling,  Scrjt.,  in  Hilary  term,  obtained  a  rule  nisi  for  a  uew  trial,  on  the 
ground  that  this  evidence  was  improperly  received.     He  referred  :  teenv.  KM 

(12  Ad.  &  I-:.  559,  1  P.  &  1).  185). 

Byles,  Serjt  (with  whom  was  F.  V.  Lee),  now  shewed  cause.  The  first  pan  oi  the 
schedule  to  the  act  contains  three  descriptions  of  letters  or  powers  of  attorney  upon 
which  stamp-duty  is  imposed  "  Letter  or  power  of  attorney  made  by  any  petty  officer, 
seaman,  marine,  or  soldier  serving  as  a  marine,  or  by  the  executors  or  administrator, 
of  any  such  person,  for  receiving  prize  money  Is."  "And  for  receiving  wages  11.:" 
"  Letter  of  attorney  for  I  he  sale,  transfer,  acceptance,  oi  receipt  of  dh  idends  ol  any  of 

the  government  or  parlia ntary  stock-  or  funds,  11.  10s.     "Lettei  or  power  of  attorney 

of  .my  oi  her  kind,  or  commission  or  factory  in  the  oat  ure  thereof,  LI.  10s."  This  latter 
provision  seems  to  have  reference  to  the  Scottish  law  :  see  Hell's  Principles  ol  the  Law 
of  Scotland,  1th  edit.  p.  80,  §  219,  et  seq.  i  it  suppose    some  ion  in  I  kind  of  instrument 

The  documenl  in  question  La  nol  of  that   nature,  or  within  th dinary  meaning  of  a 

letter  of  attorney  :  and  the  court  will  nol    strain  the  worets  ol  thi  act  to  bring  a 
within  it.     In  IVarrhigUm  v.  Fwrbor  (8  East,  242),  Lord   Ellenborough  says;  ••  I  think 
that,  where  the  subject  is  to  be  charged  with  a  duty,  the  ca  et  in  which  il  i    to  attach 
ought  to  be  fairly  marked  out  ;  and  we  mould  -ni'  a  Liberal  construction  to  word*  ol 
exception,  confining  the  operation  of  the  duty."     And  in  ;  (6  B  &  C. 

541,9  D.  &  R.  543),  Lord  Tenterden,  adopting  the  same  vievi  Lets  ol  parlia 

ment  imposing  duties  are  so  to  be  con  trued  a  nol  to  make  anj  instruments  liable  to 
them,  unless  mani  [852]  folly  within  the  intention  ol  the  legi  lal  in  This  poinl 
was  expressly  decided  by  Lord  Tenterden  in  Ca»  \     Barnard  (I  luildhall,  8th  January, 

L827.     (  hitty's  Stamp  Laws,  2nd  edit  p.  256  (A)),  where  thai  very  Leai I  judge  ruled 

that  a  paper  authorising  A.  to  sell  certain  property  ,  and  thoreoul  pay  renl  ami  exp 
and  Ins  own  commission,  signed  by   I!.,  did  not  require  any  stamp.     The  question 
whether  a  proxy      a   form  of   which    «.i    given    bj   a    local   acl  I   a  Stamp,  was 

discussed  iii  the  case  of  /'A.  Monmouth  npany  \.  A  B.  &  Aid    i  ■  I 

Cited,  Coventry  on  stamps,  158),  bul  ultimately  il   became  unnoo  (decide  it 

lu  Th  Queen  v.  KM  (12  A.  <S   E  559,  I  P.  &   D.  185),  by  a  local  act  W  Q.  ■"•.  a  oxxxvi., 

commissioners  for  executing  the  act,  were  to  be  nominated  and  ap| ited   bj   the 

proprietors   of    lands   to    which    the   Btatul  I.   and   persons   authorized   and 

impowered  bv   nol  e  in  writing,  -igued  by  propril  [hi   act   In  I  lie  uomiii  it  ion  and 

appointment  on  behalf  of  Buch  proprietoi  Certain  proprietoi  signed  a  note  in 
writing,  stating  thai  they  did,  "by  this  note  in  writing,  undei  oui  hand  .  md  in 
pursuance  of  the  statute,    &c,  "authorize  and  impowei     foui   parties  named,  "and 
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any  one  of  them,  tu  act  fur  us  in  the  nomination  and  appointment  of  a  special 
commissioner."  The  instrument  contained  no  direction  to  vote  for  any  particular 
person.  It  was  held  that  it  required  a  stamp,  by  the  statute  55  G.  3,  c.  181,  sched. 
Part  I.,  under  one  of  the  titles  Letter  or  Power  of  Attorney,  and  Procuration  ;  and 
that,  for  want  of  the  stamp,  no  valid  vote  could  lie  given  by  any  of  the  parties  named 
in  the  instrument.  Lord  Denman,  in  delivering  the  judgment  of  the  court,  says  :  "  The 
act  impowers  an  agent,  authorized  by  the  proprietor  by  a  note  in  writing,  signed  by 
him,  to  vote:  the  stamp-act  requires  that  all  letters  of  attorney,  and  every  [853] 
deed,  or  other  instrument,  of  procuration,  should  be  stamped.  This  question  was 
raised  in  the  case  of  The  Monmouthshire  Canal  Company  v.  Ken/lull,  but  was  not  deter 
mined  ;  the  court  holding  that  the  parties  were  not  at  liberty  to  dispute  it  under  the 
circumstances.  In  the  present  case,  the  |  arty  is  clearly  entitled  to  take  the  objection. 
It  was  argued  that  no  stamp  was  necessary,  because  the  authority  gave  no  direction 
to  Mr.  Burnaby  (one  of  the  parties  named,  by  whom  the  vote  in  question  was  given) 
in  voting ;  but  this  argument,  supposing  it  to  have  any  weight,  is  not  founded  in  fact ; 
for,  on  referring  to  the  instrument,  we  find  no  restriction,  nor  does  it  state  for  whom 
Mr.  Burnaby  was  to  vote :  it  simply  authorizes  him  to  act  for  the  persons  signing  it, 
in  the  nomination  and  appointment  of  a  commissioner.  He  might  have  voted  for  any 
candidate  he  chose.  As,  therefore,  Mr.  Burnaby  was,  by  the  instrument  in  question, 
substituted  for  the  proprietors  signing,  and  appointed  to  act  for  them,  we  do  not  see 
how  it  is  possible  to  deny  that  the  writing  by  which  he  was  so  appointed,  is  either  a 
letter  of  attorney  or  an  instrument  of  procuration  :  and,  however  unwilling  to  yield 
to  an  objection  of  the  sort,  we  feel  ourselves  bound  to  hold  that  the  authority  was 
bad,  and  the  vote  bad."  That  case  is  clearly  distinguishable  from  the  present :  it  was 
a  formal  instrument  substituting  one  party  for  another.  If  this  letter  requires  either 
a  power  of  attorney,  or  a  procuration,  stamp,  every  letter  authorizing  one  man  to  act 
in  any  way  for  another,  will  be  liable  to  be  stamped  with  a  30s.  stamp.  This  is,  in 
truth,  a  mere  agreement ;  the  authority  to  indorse  the  bills  being  only  ancillary  to  it. 
[Tindal,  C.  J.  The  plaintiff  is  using  it  for  the  power  contained  in  it,  and  not  for  the 
other  purpose.]  If  the  legislature  had  intended  the  charge  to  be  so  general,  they  would 
have  added,  "  or  written  authority  of  any  other  kind,"  or  words  to  that  effect.  Neither 
is  this  a  "deed,  or  other  instrument,  of  procuration,"  within  the  [854]  act.  "  Procura- 
tion "  is  a  term  well  known  to  the  Scottish  law.  See  Bell's  Commercial  Index,  vol.  ii. 
title  "Procuration";  Bell's  Principles  of  the  Law  of  Scotland,  pp.  179-183;  but  it  is 
unknown  to  the  law  of  England,  unless  in  the  Ecclesiastical  court.  [Tindal,  C.  J. 
The  term  "procuration  "  can  hardly  have  been  intended  to  be  confined  to  Scotch  law  ; 
for,  that  makes  no  distinction  between  deeds  and  other  instruments  in  writing. 
Cresswell,  J.  Procuration  is  a  well  known  term :  we  often  hear  of  procuration  (a) 
money.] 

Dowling,  Serjt  (with  whom  was  Temple),  in  support  of  the  rule.  If  the  instrument 
in  question  was  a  mere  agreement,  the  indorsement  by  Harrison  was  not  proved;  if  a 
power  of  attorney,  or  an  instrument  of  procuration,  it  required  a  30s.  stamp.  The 
authority  to  indorse  being  in  writing,  it  could  only  be  proved  by  an  instrument  duly 
stamped.  The  words  relied  on  as  constituting  the  agreement,  are  mere  surplusage  ; 
such  an  undertaking  would  be  implied  by  law.  It  is  difficult  to  conceive  what  would 
answer  the  description  of  a  letter  or  power  of  attorney,  if  this  instrument  does  not. 
The  nisi  prius  decision  of  Case  v.  Barnard  must  be  considered  to  have  been  overruled 
by  the  case  of  The  Queen  v.  Kelk,  which  is  expressly  in  point.  And  the  recent 
statute  of  7  &  8  Vict.  c.  21,  s.  b',  which  imposes  a  duty  of  2s.  6d.  upon  proxies,  may 
be  regarded  as  a  legislative  recognition  of  the  propriety  of  the  judgment  which  the 
court  of  Queen's  Bench  so  reluctantly  pronounced  in  that  case. 

Tindal,  C.  J.  It  appears  to  me  that  the  instrument  offered  in  evidence  in  this 
case  falls  within  the  words  of  the  55  (1.  3,  c.  181,  sched.  part  I.,  "Letter  or  power 
[855]  of  attorney  of  any  other  kind,''  which  follow  the  mention  of  letters  or  powers 
of  attorney  of  specific  kinds ;  for,  I  cannot  consider  it  in  any  other  light  than  a 
delegation  of  authority  or  power  in  writing,  to  perform  an  act.  The  definition  of  an 
attorney  given  in  Com.  Dig.,  Attorney  (A.),  is  as  follows :  "  An  attorney  is  he  who  is 

(a)  There  "  procuration  "  seems  to  be  used  in  the  sense  of  "  obtaining  "  not  in  the 
sense  of  "acting  vicariously  for  another."  The  term  is  used  in  the  latter  sense,  where 
instruments  are  said  to  be  executed  "by  procuration." 
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appointed  to  '1"  any  tbing  in  the  pi  we  of  another :  and  be  has  .1  general  authority,  or 
a  special  one  for  some  particular  purpose  ;  as,  to  make  livery,  to  deliver  a  deed 
So,  in  Co.  Lin.  51  b.,  it  is  said  that  "attorney  is  an  ancient  English  word,  and  signifietb 
one  that  is  set  in  the  turn  (a)1,  stead,  or  place  of  another."  And  he  may  be  appointed 
eitherbydeed  orbyletteri  Here,  the  appointment  is  by  letter  (e).  It  has 
contended  that  this  may  be  considered  as  an  agreement  only,  because  it  contains  an 
undertaking  to  pay  the  amount  of  the  several  bills  indorsed  under  the  authority  or 
power,  should  they  uot  be  duly  honoured.  To  that  it  has  very  properly  been  answered, 
that  the  letter  cont  1  ;reement  to  do  any  thing  more  than  the  law  would  imply 

from  the  indorsement  itself.  Again,  Harrison's  undertaking  that  the  indorsements 
shall  be  binding  upon  him,  imports  no  greater  obligation  than  the  law  would  have 
imposed  upon  him  without  it.  Another  answer  to  the  argument,  that  this  is  an  agree 
ment  only,  is,  that  no  consideration  is  expressed  in  it  :  all  is  [856]  to  1"'  done  on  one 
side  (a).  It  seems  to  me  that  this  letter  falls  within  the  description  of  instruments 
already  adverted  to,  and  that  a  ■'>'<-.  -tamp  was  necessary. 

Coltman,  .1.  1  am  of  the  same  opinion.  This  case  is  governed  by  the  decision  ((f 
the  court  of  Queen's  Bench  in  Tin  Queen  v.  Kelk.  It  is  true,  that  the  court  there  rely 
on  the  fact  of  the  attorneys  having  a  discretion  as  to  the  parlies  they  would  \otc  tor. 
I  do  not,  however,  accede  to  the  doctrine,  that,  in  ordei  bo  a  vabd  appointment  of  an 
attorney,  he  should  have  a  discretion  invested  in  him.  The  examples  given  by  Chief 
Baron  Uomyns,  of  an  appointment  of  an  attorney  to  make  livery,  or  to  deliver  a  deed, 
shew  that  it  is  not  of  the  essence  of  such  an  appointment  that  the  attorney  should 
have  a  discretion.  Where  one  is  authorized  in  writing,  on  behalf  of  another,  and  in 
bis  name,  to  do  an  act,  that  is  an  appointment  of  an  attorney  within  the  meaning  oi 
the  stamp  act. 

Cresswell,  J.  I  am  of  the  same  opinion.  [  quite  agree  with  mi  brol  Byles 
as  to  the  principles  on  which  the  stamp  acts  are  to  be  construed  ;  and  it  I  could  have 
brought  myself  to  think  that  it  was  fairly  a  matter  of  doubt,  fl  hethcr  the  hist  rune  nt 
in  question  was  within  the  words  and  meaning  of  the  55  G.  3,  c.  184,  or  not,  [should 
have  held  that  it  was  properly  received  in  evidence  without  a  stamp.     But  I  1  ntertain 

no  don  lit.     It  certainly  is  no  part  of  the  definition  of  an  attor ,    either  in  Comyns's 

Digest  or  in  Co.  Liu.,  that  the  party  must  he  authorized  to  exercise  a  discretion.  It 
is  enough,  [857]  that  he  is  authorized  to  do  an  act  for,  and  in  the  name  of,  his  prim  ipal. 
In  the  present  rase,  the  party  is  expressly  authorized  to  do  an  ad,  viz.  to  indorse  hills 
in  the  name  of  Harrison.      Ami,  lest  there  should  he  any  douht    whether  they  were  to 

be  considered  as  indorsed  for  value,  the  principal  goes  on  to  say  that  he  will  he  resi 

sihle  to  his  agent   or  attorney   for   the   due    payment    of   the   hills   so   indorsed. 

stipulation  cannot  affect  the  construct] f  the  former  part  oi  the  instrument     I 

think  we  are  bound  to  decide  thi  ca  e  in  accordance  with  The  Queen  \.  Kelk,  which 
appears  to  me  to  he  direct ly  in  point 

Kim.  10,  •  I.     1  feel  compelled  to  concur  with  the  rest  of  the  courts  so  -nig 

that  an  authority  in  writing  to  indorse  bills  ol  exchange,  i<  a  letter  or  power  of 
attorney  within  tic  55  G.  3,  c.  184  The  only  difficulty  I  feel  is,  that  tic  words  ol 
tin'  schedule  are  so  very  wide,  that  our  decision  maj  be  thought  to  extend  beyond  the 

(a)1  "Atourner"  is  "to   substitute,"  and  an   atto    i  a   pe| substituted, 

"ntourne,"  for  his  principal.     'I'ln-  appropriate  form  oi  appointing  an  attorney  in  a 

-mi  is  therefore  "  A.  B.  ponit  1 10  C.  D.  (oi  CD.  attornatum  suum)  ad  lucrandum 

ad  perdendum."     So,  the  operation  by  which  one  lord  is  substituted  foi   another,  is 

properly  "an  attornment,"  tl gh  the  term  has  I n  latterly  confined  to  the  con 

eluding  act  by  which  the  substitution  is  ratified  and  oraplote,     that  by  which 

the  vassal  or  tenant   expv     ,      In-  assent   to  such  Bubstitul 

(A)  Co.  Litt.  52  a.,  l..,     i.e.  a  letter  un  a  deed,  as  explained  bj   Coke 

himself. 

(c)  But  the  word  "letter"  is  used  in  om  nd  In  anothot 

by  Lord  Coke  (as  literas  sigillatas).     Vide]  a. 

(a)*  The  contract  would  he  unilateral,  ideration,  contingent     It   is  not 

unusual  to  guarantee  the  repayment  ol  i  which  the  banket  doei  not  en 

to  make,  or  the  price  of  goods  which  the  dealer  doi>,  not  undei  all.     1  (ere,  the 

contract  seems  to  be,     to  be  responsible  for  the  bills,  in  ease  Harrison    bould  i 
consideration  by  indorsing  them 
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particular  case.      Bat,  limiting  our  judgment  bo  the  specific  authority  here  given,  I 
think  the  rule  for  a  uc«  trial  should  be  made  absolute. 
Eule  absolute  (a)1. 

[858]    Ltjard  and  Beedham  v.  Butcher  and  Others.     April  28,  1846. 

[S.  C.  3  D.  &  L.  815;   L5  L  J.  C.  P.  1*7.] 

A  feigned  issue,  in  the  form  of  a  wager,  directed  under  the  interpleader  act,  is  not 
rendered  illegal  by  the  prohibition  of  actions  upon  wagers  in  8  >v  '.»  Vict  a  109. 
— The  adoption  of  the  form  of  issue  given   in  the  schedule  to  that  act,  is  not 

compulsory. 

This  was  a  feigned  issue,  in  the  ordinary  form  of  an  alleged  wager,  under  a  judge's 
order,  bearing  date  the  22nd  of  January,  1846,  to  try  whether  the  plaintiffs,  on  whose 
account  a  cargo  of  stone  had  been  shipped  at  Caen,  in  Normandy,  on  hoard  the  sloop 
"  Bounty  of  Pro\  idence,"  or  the  defendants,  as  agents  of  the  owners  of  the  sloop,  were, 
on  a  certain  day.  possessed  of  the  cargo. 

The  issue  cune  on  to  be  tried  before  Manic.  J.,  at  the  first  sitting  in  London  in  the 
present  term,  when  a  verdict  was  found  for  the  plaintiffs. 

Kinglake,  Serjt.  (with  wl i  was  Archbold),  moved  to  arrest  the  judgment,  on  the 

ground  that  the  issue  in  its  present  form  was  iu  direct  contravention  of  the  recent  act 
to  amend  the  law  concerning  games  and  wagers,  8  .V  9  Vict.  c.  109.  [CresswelL,  .1. 
That  is  not  the  proper  form  of  motion  :  there  is  no  judgment  on  a  feigned  issue  (a)8.] 
Then  the  motion  will  he  for  a  stay  of  proceedings.  The  eighteenth  section  of  the 
statute  enacts,  "that  all  contracts  or  agreements,  whether  by  parol  or  in  writing,  by 
way  of  gaming  or  wagering,  shall  be  null  and  void  ;  and  that  no  suit  shall  he  brought 
or  maintained  in  any  court  of  law  or  equity,  for  recovering  any  sum  of  moni 
valuable  thing,  alleged  to  lie  won  upon  any  wager,  or  which  shall  have  been  deposited 
in  the   hands  of  any   pet  ibide  the  event  [859]  on  which  any  wager  shall  have 

been  made  :  provided  always,  that  this  enactment  shall  not  he  deemed  to  apply  to  any 
subscription  or  contribution,  or  agreement  to  subscribe  or  contribute,  for  or  towards  any 

plate,  prize,  or  sum  of  m y  to  he  awarded  to  the  winner  or  winners  of  any  lawful  game, 

sport,  pastime,  or  exercise."  And  the  nineteenth  section  abolishes  proceedings  under 
feigned  issues  :  it  recites,  that,  "  whereas  many  important  questions  are  now  tried  in  the 
form  of  feigned  issues,  by  stating  that  a  wager  was  laid  between  two  parties  interested 
in  respectively  maintaining  the  affirmative  and  the  negative  of  certain  propositions ; 
hut  such  questions  may  hi- as  satisfactorily  tried  without  Buch  form  ;"  and  enacts  "that, 

ill  e\  ery  ease  where  any  court  of  law  or  equity  may  desire  to  ha\  c  any  questv f  tact 

decided   by  a  jury,  it  shall  he  law  fill  for  such  court  to  direct  a  writ  of  summons  to  be 

sued  out  by  such  pcrs i  persons  a-  such  court  shall  think  ought  to  he  defendant  or 

defendants  therein,  in  the  form  set  forth  in  the  second  schedule  to  this  act  annexed, 
with  such  alterations  or  additions  as  such  COUli  may  think  proper;  and  thereupon  all 
the  proceedings  shall  go  on,  and  be  brought  to  a  close,  in  the  same  manner  as  IS  now 
practised  in  proceedings  under  a  feigned  issue."  The  form  given  in  the  schedule  is  as 
follows: — "In  the  court  of  Queen's  Bench  [Common   Pleas,  a    /.  or  m  way 

iufi liar  court,  as  the  cast    may  be].     .Middlesex,  to  wit  [or  su 
/.<•  directed].     Whereas  A.  B.  affirms,  and  C.  1).  denies  [here  state  fully  the  fact  or  facts 

(a)1  Lord  Coke  speaks  of  a  "letter  of  attorney  "  as  an  instrument  necessarily  under 
seal,  "for  letter  d'attorney  is  as  much  as  a  warrant  of  attorney  by  deed,  as  liter* 
acquietancise  doe  signitie  a  deed  of  acquittance,"  Co.  Lift.  52  a.  The  legislature, 
using  the  same  term,  impose  upon  "letters  of  attorney"  an  amount  of  stamp-duty, 
corresponding  with  that  laid  upon  many  other  instruments  under  seal. 

If  it  had  been  objected  that  the  authority  was  void,  not  being  by  deed,  the  answer 
probably  would  have  been  that,  by  the  custom  of  merchants,  a  written  authority  without 
deed  is  sufficient ;  in  other  words,  that  a  "  letter  of  attorney  "  in  the  proper  sense  of  the 
term,  was  not  necessary.     And  see  Statute  of  Merton,  c.  10. 

(a)'2  Accordingly  it  has  been  held  that  no  writ  of  error  can  be  brought.  King  v. 
Simmonds,  14  Law  Journ.,  New  Ser.,  Q.  I!.  248.     And  see  .  Mattock,  ">  A.  .V  K. 

239,  6  X.  .V  M.  783.     Vide  tamen,  ante,  848. 
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in  issue],  and  the  Lord  Chancellor  [or  such  other  court,  &c.~\  is  desirous  of  ascertaining 
the  truth  by  the  verdict  of  a  jury,  and  both  parties  pray  that  the  same  may  be  inquired 
of  by  the  country.  Now,  let  a  jury,"  &c.  [Cresswell,  J.  Do  you  contend  that  that 
statute  repeals  the  interpleader  act1?]  Yes,  so  far  as  the  form  of  the  issue  is  concerned. 
[Cresswell,  J.  There  [860]  is  no  contract  here  that  any  body  is  seeking  to  enforce. 
The  issue  is  merely  directed  for  the  purpose  of  trying  a  pretended  contract  or  wager. 
Say  it  is  void,  if  you  please  :  the  judge  has  taken  the  opinion  of  a  jury  upon  a  disputed 
fact ;  and  there  is  an  end  of  it.  Tindal,  C.  J.  The  stat.  8  &  9  Vict.  c.  109,  gives  power 
to  the  court  to  substitute  the  form  of  issue  set  forth  in  the  schedule.  Cresswell,  J. 
The  parties  come  before  a  judge,  who  directs  an  issue,  which  is  approved  of  and 
sanctioned  and  adopted  by  both.  To  allow  the  defendants  now  to  come  to  the  court 
and  to  say  that  the  whole  is  naught,  would  be  allowing  them  to  perpetrate  a  gross 
fraud.]  This  is  not  a  matter  of  discretion.  The  act  declares  all  wagers  to  be 
absolutely  null  and  void.  If  the  act  was  not  intended  to  apply  to  a  case  of  this  sort, 
there  was  no  necessity  for  the  form  given  in  the  schedule,  which  avoids  all  mention 
of  a  wager. 

Tindal,  C.  J.  This  is  not  a  wager  in  the  sense  of  this  act  of  parliament,  which 
applies  only  to  wagers  for  the  purpose  of  winning  or  losing  money  or  other  valuable 
thing.  Here,  the  issue  was  directed  to  try  the  right  of  lien.  There  is  really  nothing 
in  the  objection. 

The  rest  of  the  court  concurred. 

Rule  refused. 


[861]    Brown  v.  Gill.     April  29,  1846. 

[S.  C.  3  D.  &  L.  823  ;   15  L.  J.  C.  P.  187 ;   10  Jur.  666.] 

An  omission  to  state  in  the  plaint  in  a  courtbaron  the  nature  of  the  action,  is  a  mere 
irregularity,  which  may  be  waived. — In  a  suit  in  a  court-baron,  the  proceedings 
were  alleged  to  have  been  taken  at  a  court  held  "before  A.,  the  steward  of  the  said 
court,  a  free  suitor  thereof,  and  B.  and  C.  and  others,  free  suitors  of  the  said  court :  " 
— Held,  that  the  court  was  properly  constituted,  it  being  alleged  that  A.  was  a 
free  suitor. — Held,  also  that  A.  was  properly  described  as  steward  of  the  court, 
though  it  was  not  alleged  that  he  was  steward  of  the  manor. — Held,  also,  that  the 
court  was  properly  described  ;  and  that  it  was  sufficient  to  set  forth  the  names  of 
two  only  of  the  free  suitors  who  attended. 

Upon  a  writ  of  false  judgment,  directed  to  the  sheriff  of  .Somersetshire,  command- 
ing him  to  cause  to  be  recorded  a  certain  plaint  between  James  Gill  and  John  Brown, 
in  the  court  of  the  manor  (a)  of  Taunton  and  Taunton-Deane  (£),  in  that  county,  a 
record  was  returned  as  follows  :  — 

"Taunton-Deane,  Somersetshire,  to  wit.  The  court-baron  of  Robert  Mattock, 
Esq.,  lord  of  the  manor  of  Taunton-Deane,  in  the  county  of  Somerset,  held  on  the  8th 
of  November,  1843,  at  the  Castle  Hall,  in  and  for  the  said  manor,  and  within  the 
jurisdiction  of  the  said  court,  according  to  the  custom  of  the  said  court  and  of  the 
said  manor,  from  time  whereof  the  memory  of  man  runneth  not  to  the  contrary  there 
used  and  approved  of  in  the  same  court  and  manor,  before  William  Kiuglake,  Kscj., 
the  steward  of  the  said  court,  a  free  suitor  thereof,  and  W.  Upham,  and  W.  H.  Mulford 
and  others,  free  suitors  of  the  said  court. 

"Be  it  remembered,  that,  at  this  court,  comes  James  Gill,  in  his  proper  person, 
and  now  here,  in  the  same  court,  levies  his  plaint  against  John  Brown,  in  a  plea  of 
39s.  lid.  in  the  same  court ;  and  he  finds  pledges  for  [862]  prosecuting  his  said  plaint-, 
to  wit,  John  Doe  and  Richard  Roe,  and  now  in  the  same  court  here  prays  process  of 
the  same  court  here  to  be  made  to  him  thereon  against  the  said  John  Brown  in  the 
plea  of  the  said  plaint:  and  it  is  granted  to  him,  &c.     And  hereupon  it  is  commanded 

■  (a)  I.e.  the  court-baron,  the  only  court  necessarily  incident  to  a  manor  ;  as  a  manor 
may  exist  without  a  customary  court,  and  the  connection  of  a  court  leel  with  it  is 
merely  accidental. 

(b)  Formerly  called  the  manor  of  Tawnton  and  Tawndeane,  i.e.  the  manor  of  the 
town  and  of  the  dene  (or  valley)  of  the  river  Tawn  or  Tone. 
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to  the  bailiffs  of  the  said  manor,  and  ministers  of  the  same  court  here,  that  they 

summon  the  said  John  Brown,  within  the  jurisdiction  of  the  said  court,  so  that  he  be 
at  the  next  court,  to  be  held  at  the  Castle  Hall,  in  and  for  the  said  manor,  and  within 
the  jurisdiction  of  the  said  court,  on  Wednesday,  the  29th  of  November  instant,  at 
eleven  o'clock  in  the  forenoon,  to  answer  the  said  James  Gill  in  his  said  plea  of  his 
said  plaint  ;  and  what  the  said  bailiffs  and  ministers  shall  do  thereon,  that  they  certify 
to  the  same  next  court.  The  same  day  is  given  to  the  said  James  Gill,  in  and  by  the 
same  court,  to  be  there,  Ac.  At  which  same  next  court,  to  wit,  at  the  court  of  the 
said  manor,  held  at  the  Castle  Hall  aforesaid,  in  and  for  the  said  manor,  and  within 
the  jurisdiction  of  the  said  court,  on  the  29th  of  November,  1843,  before  William 
Kinglake,  Esq.,  steward  of  the  said  court,  W.  Upham,  and  W.  H.  Mulford,  and  others, 
free  suitors  of  the  same  court,  comes  the  said  James  Gill  in  his  proper  person,  and 
offers  himself  against  the  said  John  Brown  in  the  plea  of  his  said  plaint  ;  upon  which 
J.  Hare,  bailiff  of  the  said  manor,  and  minister  of  the  said  court,  now  delivers  to  the 
same  court  the  aforesaid  precept  to  him  in  form  aforesaid  directed,  in  all  things  served 
and  executed,  to  wit,  that  he,  by  virtue  of  that  precept,  to  him  in  form  aforesaid 
directed  by  William  Kinglake,  clerk  of  the  castle  of  Taunton,  has  summoned  the  said 
John  Brown,  within  the  jurisdiction  of  the  said  court,  that  he  be  and  appear  in  the 
same  next  court,  to  answer  the  said  James  Gill  in  the  plea  of  the  said  plaint,  as  he 
was  commanded  :  Upon  which,  the  said  John  Brown,  being  solemnly  called,  comes  into 
this  [863]  court  here  in  his  proper  person  to  answer  the  said  James  Gill  in  the  plea  of 
his  plaint  aforesaid  :  And  thereupon  the  said  .lames  Gill,  in  this  same  court,  puts  in  his 
place  J.  D.  Penny,  his  attorney,  against  the  said  John  Brown,  in  the  plea  of  his  said 
plaint ;  and  the  said  John  Brown,  in  the  same  court  here,  puts  in  his  place  J.  Oxenham, 
his  attorney,  at  the  suit  of  the  said  James  Gill,  in  the  plea  of  the  said  plaint :  And 
thereupon,  in  the  same  court  here,  the  said  James  Gill  prays  a  day  to  declare  against 
the  said  John  Brown,  in  the  said  plea  of  the  said  plaint  here,  until  the  next  court  of 
the  said  manor,  to  be  held,  at  the  place  aforesaid,  on  the  20th  of  December, 
1843;  and  it  is  granted  to  him,  &c. ;  ami  the  same  day  is  given  to  the  said  John 
Brown,  to  be  there,  &c.  I  And  at  which  same  next  court  of  the  said  manor,  held  at  the 
place  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  on  the  20th  of  December, 
1843,  before  William  Kinglake,  Esq.,  steward  of  the  said  court,  and  W.  Upham  and 
YV.  11.  Mulford,  and  others,  free  suitors  of  the  said  court,  come  as  well  the  said  James 
Gill  as  the  said  John  Brown,  by  their  attorneys  aforesaid  ;  and  thereupon  the  said 
James  Gill,  by  his  said  attorney,  now  declares  here  in  the  same  court  against  the 
said  John  Brown  in  the  said  plea  of  the  said  plaint,  in  form  following,  that  is  to 
say  : — 

"At  the  manor  court  of  Taunton-Deane,  in  the  county  of  Somerset,  held  at  the 
castle  of  Taunton,  on  Wednesday,  the  20th  of  December,  1843.  Somersetshire,  to 
wit,  dames  Gill,  the  plaintiff  in  this  suit,  by  J.  D.  Penny,  his  attorney,  complains  of 
John  Brown,  the  defendant  in  this  suit,  who  has  been  summoned  to  answer  the 
plaintiff  in  an  action  of  debt:  for  that  whereas.  &c."  [The  record  then  set  out  the 
declaration,  the  defendant's  pleas,  the  replications  thereto,  a  prayer  of  amendment  by 
the  plaintiff,  a  rule  to  declare,  an  amended  declaration,  an  imparlance,  pleas  to  the 
amended  declaration,  repli-[864]-cations  thereto,  a  demurrer  to  the  replications  to 
certain  of  the  pleas,  a  judgment  for  the  plaintiff  thereon,  an  award  of  unica  taxatio, 
and  a  venire  to  try  the  issues  in  fact — the  whole  proceedings  being  alleged  to  have 
taken  place  at  courts  respectively  held  "  before  William  Kinglake,  Esq.,  steward 
of  the  said  court,  and  W.  Upham  and  W.  H.  Mulford,  and  others,  free  suitors  of  the 
said  court,"  The  record  then  stated  a  trial,  on  the  13th  of  October,  1844,  "before 
the  said  William  Kinglake,  Esq.,  steward  of  the  said  court,  and  W.  Upham  and 
G.  Matthews,  and  others,  free  suitors  of  the  said  court,"  a  verdict  for  the  plaintiff 
with  one  farthing  damages  and  12d.  costs,  and  a  prayer  of  judgment,  the  judgment 
being  entered  as  follows: — ] 

"It  is  considered  by  the  said  court  here,  that  the  said  James  Gill  do  recover 
against  the  said  John  Brown  the  said  debt  of  39s.  lid.,  and  his  damages,  costs,  and 
charges  aforesaid,  by  the  jurors  (a)  aforesaid  in  form  aforesaid  assessed,  and  also  101. 
for  his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  by  the  court 

(a)  No  error  assigned  hereon. 
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here  adjudged  of  increase  to  the  said  -lames  Gill,  and  with  his  assent;   which  said 
debt)  damages,  and  costs  amount  in  the  whole  to  111.  19s.   1  Id." 

The  assignment  of  errors  was  as  follows  : — 

"And  hereupon,  on  the  10th  of  November,  1845,  comes  the  said  John  Brown  here 
and  says  that  the  record  aforesaid  is  vicious  and  in  many  respects  defective,  and  that 
false  judgment  is  given  against  him  in  and  upon  the  plaint  aforesaid,  in  this,  to  wit — 
that  it  does  not  appear  by  the  record  aforesaid  that  the  said  court  of  the  said  manor 
of  Taunton -Deane,  held  on  the  8th  of  November,  18-43,  or  the  several  other  courts  of 
the  said  manor  held  on  the  several  other  days  and  times  subsequent  to  the  said  8th  of 
November,  1843,  in  the  said  record  mentioned,  or  any  or  either  of  them,  was  or  [865] 
were  held  before  any  bailiff  or  steward  of  the  said  manor  :  and  in  this  also,  to  wit, 
that,  although  it  appears  by  the  said  record  that  the  said  court  so  held  on  the  said 
8th  of  November,  1843,  and  the  said  several  other  courts  held  on  the  several  other 
days  and  times  subsequent  to  the  said  8th  of  November,  1843,  in  the  said  record 
mentioned,  was  and  were  the  court-baron  and  courts-baron  of  the  lord  of  the  said 
manor  of  Taunton  Deane  ;  yet  it  appears  by  the  said  record  that  the  said  court  and 
courts  were  held  before  one  William  Kinglake,  Esq.,  the  steward  of  the  said  court 
and  courts,  as  well  as  before  the  free  suitors  of  the  said  court  or  courts,  and  not 
before  the  said  free  suitors  alone,  who  are  by  the  law  of  the  land  the  only  judges  of 
courts  baron  ;  nor  does  it  appear  by  the  said  record  that  the  said  William  Kinglake, 
at  the  times  of  holding  any  of  the  said  courts  after  the  holding  of  the  said  court  on 
the  said  8th  of  November,  1843,  was  even  a  free  suitor  of  the  said  court,  or  a  freeholder 
within  (a)1  the  said  manor :  and  also  in  this,  to  wit,  that  it  appears  by  the  said  record 
that  the  said  court  so  held  on  the  said  8th  of  November,  1843,  was  a  customary 
court  held  according  to  the  custom  of  the  said  manor  of  Taunton-Deane  ;  yet  the 
said  court  assumes  to  hold  pleas  of  actions  personal ;  and  it  does  not  appear  by  the 
said  record  that  either  the  said  James  Gill  or  the  said  John  Brown  held  any  lands 
at  the  will  of  the  lord,  and  according  to  the  customs  of  the  said  manor :  and  in  this, 
to  wit,  that  it  does  not  appear  by  the  record  aforesaid  that  the  said  James  Gill  levied 
any  plaint  in  a  plea  of  debt  against  the  said  John  Brown  :  and  in  this,  to  wit,  that  it 
does  not  appear  by  the  said  record  that  it  was,  at  the  said  court  held  on  the  said 
8th  of  November,  1843,  commanded  by  the  free  suitors  of  the  [866]  said  court,  or 
freeholders  within  the  said  manor,  to  the  bailiffs  and  ministers  of  the  said  manor, 
that  they  should  summon  the  said  John  Brown  as  in  the  said  record  mentioned  ;  nor 
does  it  appear  by  the  said  record  by  whom  it  was  so  commanded  :  and  also  in  this, 
to  wit,  that  the  declaration  set  forth  in  that  behalf  in  the  said  record,  and  the  matters 
therein  contained,  in  manner  and  form  as  the  same  are  therein  above  stated  and  set 
forth,  are  not  sufficient  in  law  for  the  said  James  Gill  to  have  or  maintain  his  aforesaid 
plea  against  the  said  John  Brown  :  and  also  in  this,  to  wit,  that  it  does  not  appear  by 
the  said  record,  that,  at  the  court  of  the  said  manor  held  on  the  9th  of  October,  1844, 
it  was  considered  by  the  free  suitors  of  the  said  court  that  the  said  replications  of 
the  said  .lames  Gill  to  the  said  third  and  last  pleas  (a)2  were  sufficient  in  law:  and 
also  in  this,  to  wit,  that  it  does  not  appear  by  the  said  record  that,  at  the  court  of 
the  said  manor  held  on  the  said  9th  of  October,  1844,  it  was  commanded  by  the 
free  suitors  of  the  said  court,  to  the  said  J.  Bare,  in  the  said  record  mentioned,  in 
manner  in  the  said  record  mentioned  ;  nor  does  it  appear  by  the  said  record  by  whom 
it  was  so  commanded:  and  also  in  this,  to  wit,  that  it  appears  by  the  said  record 
that  the  judgment  on  the  demurrer  of  the  said  John  Brown,  in  form  aforesaid  given, 
was  given  for  the  said  James  Gill  against  the  said  John  Brown;  whereas,  by  the 
law  of  the  land,  the  said  judgment  ought  to  have  been  given  for  the  said  John  Brown 
against  the  said  James  Gill  :  and  also  in  this,  that  it  does  not  appear  by  the  said 
record,  that  at  the  court  of  the  said  manor,  held  on  the  30th  of  October,  1811,  it  was 
considered  by  the  free  suitors  of  the  said  court,  that   the  said  James  (Jill  should 

(a)1  I.e.  of  the  manor,  the  lands  of  the  freeholders  being  within  the  fee  and  seigniory 
of  the  lord  but  not  within  or  parcel  of  the  manor,  though  their  services  are  parcel  of 
tin:  manor.  On  the  trial  of  a  ease  of  Knight  v.  Hardwill  in  <('.  B.,  at  the  Taunton 
assizes,  3rd  April  1847,  it  was  proved  by  the  steward  of  the  manor  and  clerk  of  the 
castle  of  Taunton,  that  no  freeholders  ever  attended  these  courts.  The  parties  here 
described  as  free  suitors  were  copyholders,  and  the  court  a  ouatomarj  court. 

(a)s  The  replications  that  were  demurred  t". 

C,  P.  XIII.— 38 
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recover  against  the  said  John  Brown  in  manner  and  form  as  in  the  said  record  men- 
tioned :  and  also  in  this,  to  wit,  that,  although  it  appears  by  the  said  [867]  record 
that  the  several  courts  therein  mentioned  to  be  holden  were  holden  before  certain 
free  suitors  of  the  said  court  particularly  named  in  the  said  record,  and  also  before 
other  free  suitors  of  the  said  court,  yet  that  the  names  or  number  of  such  other  free 
suitors  before  whom  the  said  several  courts  were  so  holden,  are  no  where  mentioned 
in  the  said  record  :  and  also  in  this,  to  wit,  that  it  appears  by  the  said  record  that 
the  judgment  on  the  trial  of  the  plea  aforesaid,  in  form  aforesaid  given,  was  given 
for  the  said  James  Gill  against  the  said  John  Brown  ;  whereas,  by  the  law  of  the 
laud,  the  said  last-mentioned  judgment  ought  to  have  been  given  for  the  said  John 
Biown  against  the  said  James  Gill :  and  so  the  said  John  Brown  says  that,  in  the 
said  court  of  the  manor  of  Taunton-Deane  aforesaid,  false  judgment  hath  in  divers 
instances  been  given  against  him  in  the  plaint  aforesaid.  And  he  prays  that  the  said 
judgment,  for  tlie  above  and  other  defects  in  the  record  aforesaid,  may  be  reversed, 
annulled,  and  altogether  held  for  nothing,  as  being  false  and  of  no  effect  ;  and  that 
he  the  said  John  Brown  may  be  restored  to  all  things  which  he  has  lost  by  occasion 
of  the  said  judgment,  &c.M     Joinder  in  error. 

The  case  now  came  on  for  argument. 

Kinglake,  Serjt,  for  the  plaintiff  in  error  (a)1.  The  proceedings  in  the  court  baron 
are  throughout  described  as  having  taken  place  before  W.  Kinglake,  "  steward  of  the 
said  court,"  I'pham,  Mulford,  and  other  free  suitors  of  the  same  court.  If  Kinglake 
had  a  right  to  take  any  part  in  the  proceedings,  it  could  only  be  as  steward  of  the 
manor  of  Taunton-Deane,  which  he  is  not  alleged  to  be.  [Erie,  J.  He  is  also  [868] 
described  as  "a  free  suitor  thereof."  If  qualified  as  a  free  suitor,  he  is  not  disqualified 
because  he  is  steward  also.]  The  steward  of  the  manor  is  a  constituent  part  of  the 
court.  [Tindal,  C.  J.  The  phrase  used  is  common  in  these  proceedings.  Comyns 
speaks  of  a  "grant  of  a  stewardship  of  a  court-baron  "  (a)2.]  Assuming,  then,  that 
the  steward  is  correctly  described,  the  judgment  is  the  judgment  of  a  court  wrongly 
constituted.  This  is  a  common  law  court-baron,  of  which  the  suitors  alone  are  the 
judges  :  it  differs  from  the  customary  court-baron  (b),  of  which  the  steward  is  the 
judge.  [Coltman,  J.  Does  not  the  averment  that  the  judgment  was  pronounced  by 
the  court,  amount  to  an  averment  that  it  was  done  by  the  persons  who  are  properly 
the  judges  of  the  court?  Tindal,  C.  J.  How  does  Kinglake  lose  his  character  of  free 
suitor  by  being  steward  also  ?  ]  He  is  alleged  to  have  been  a  free  suitor  in  November, 
1843  :  there  is  no  allegation  in  any  of  the  subsequent  proceedings  that  he  still  continued 
to  be  a  free  suitor.  [Tindal,  C.  J.  Is  not  the  presumption  of  law  that  things  remain 
as  they  were,  unless  the  contrary  be  alleged  .'  ]  In  these  inferior  jurisdictions,  the 
court  will  infer  nothing  in  their  favour  :  every  step  must  appear  to  have  been  properly 
taken.  In  Jones  v.  Janes  (5  M.  &  W.  523),  a  declaration  on  a  judgment  in  a  county 
court,  stating  the  court  to  have  been  held  before  the  sheriff  and  suitors,  was  held 
had  no  special  demurrer.  Lord  Abinger  there  said  :  "  The  words  '  before  such  and 
such  persons,'  I  think,  necessarily  imply  that  the  cause  was  heard  before  the  persons 
who  were  the  lawfully  con-[869]-stituted  judges  of  the  court :  the  words  '  before  the 
sheriff  and  suitors,'  therefore,  imply  that  the  sheriff  is  a  judge  of  the  county  court, 
which  certainly  is  not  the  case.  If  the  suitors  were  to  differ  in  opinion,  and  the 
sheriff'  were  to  give  a  casting  vote,  and  thereby  decide  the  question,  the  judgment 
would  be  bad.  Suppose  a  judgment  recovered  before  the  court  of  Common  Pleas 
were  pleaded  as  a  judgment  recovered  '  before  the  justices  of  our  lady  the  Queen  of 
the  Bench,  and  the  Lord  High  Chancellor,'  it  would  be  error,  and  the  latter  part 
of  the  allegation  could  not  be  rejected  as  surplusage."     And  Parke,  B.,  said  :  "  The 

(a)1  The  points  marked  for  argument  on  the  part  of  the  plaintiff  in  error,  were 
substantially  those  stated  in  the  assignment  of  errors. 

(a)2  Title  Copyhold  (R.  5),  citing  Howard  v.  JVood,T.  Jones,  126,  2  Lev.  2-15, 
where  the  court  held  the  grant  of  a  stewardship,  of  the  honor  of  Pomfret,  in  reversion, 
to  be  good  as  to  the  court  baron,  but  not  as  to  the  court-leet,  the  stewardship  of  the 
latter  being  a  judicial  office.  It  has  been  suggested  that,  as  to  matters  in  law,  the 
steward  is  the  judge  of  the  court-baron.  Kitchen's  Jurisdiction  of  Courts,  81.  Tamen 
quaere. 

"  (b)  The  customary  court  is  not  a  court-baron,  though  usually  held  with  the  court 
baron. 
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old  precedents  all  describe  the  court  as  the  county-court  of  the  sheriff,  held  before 
the  suitors,  and  set  out  the  names  of  the  suitors."  That  the  sheriff  is  a  constituent 
part  of  the  county-court,  and  the  steward,  of  the  court-baron,  is  clear  ;  bu(  it  is  the 

suitors  alone  that  arc  the  judges;  1'inslrii  \ .  XdSSWU  (M.  &  M.  52);  Tummy.  Morris 
(2  C.  M.  R  29S);  Hdkoyd  v.  Breare  (2  B.  &  Aid.  473);  Jones  v.  Jom  (ubi  supra); 
Bradley  v.  Can- (3  M.  &  G.  221,  3  Scott,  N.  R.  521).  [Tindal,  C.  .1.  The  style  of 
the  county-court  is  stated  by  Comyns  different  from  that  of  the  court-baron  (Com. 
Dig.,  tit.  County,  (C.  1):  tit.  Copyhold  (li.  *)).  Cresswell,  .1.  How  can  we  say  that 
the  court  is  wrongly  described  when  we  find  an  authority  so  old  as  the  4th  Inst, 
p.  2G8,  which  shews  that  it  has  been  used  for  centuries?] 

The  record  states  that  the  plaintiff  below  levied  his  plaint  against  the  defendant 
below  "in  a  plea  of  39s.  lid."  It  is  the  plaint  alone  that  gives  the  court  jurisdiction  ; 
and,  as  the  jurisdiction  of  the  court  is  limited  to  particular  descriptions  of  actions, 
the  nature  of  the  action  should  distinctly  appear  on  the  face  of  the  plaint.  [Cress- 
well,  J.  That  defect  is  cured  by  the  declaration,  and  the  defendant's  plea.  Suppose 
a  writ  [870]  of  summons  were  to  omit  to  state  the  nature  of  the  action,  and  the 
defendant  were  afterwards  to  appear  and  accept  a  declaration,  plead  thereto,  and 
allow  the  cause  to  proceed  to  judgment  ;  could  he  then  be  allowed  to  take  advantage 
of  the  omission  1] 

The  names  of  all  the  free  suitors  present  on  each  occasion,  though,  perhaps,  two 
would  have  sufficed,  should  appear  in  the  proceedings :  Lewis  v.  Weeks  (Carth.  85) ; 
The  King  v.  Mem  (4  T.  li.  480).  It  might  be  that  the  judgment  was  pronounced  by 
those  who  are  not  named. 

Channell,  Serjt.,  contra.  The  case  of  Jones  v.  Jones  does  not  warrant  the  infer- 
ence that  is  sought  to  be  drawn  from  it.  There,  the  declaration  was  held  bad  because 
the  proper  style  of  the  court  was  not  adopted  The  style  of  the  county-court  is  thus 
given  in  4  Inst.  c.  55;  "Buck,  curia  prima  comitatus  E.  C.  militis,  vieeeomitis  com' 
pra'dict',  tent'  apud  B.  &C.  :  "  and  that  of  the  court-baron  in  c.  57  :  "Curia  baronis  (c) 
E.  C.  militis,  manerii  sui  pra'dicti  (having  the  manor's  name  written  in  the  margin), 
tent'  tali  die,  &c,  coram  A.  B.,  seneschallo  ibidem."  That  of  the  hundred  court  is 
given  in  similar  terms  in  c.  5G.  And  of  both  these  last-mentioned  courts,  the  suitors 
are  stated  to  lie  the  judges.  Hokoyd  v.  Breare  is  a  distinct  authority  that  the  steward 
of  a  court  baron  is  a  member  of  the  court.  Abbott,  C.  J.,  there  says  :  "  It  was  con 
tended,  in  argument,  that  the  defendant  Breare,  being  the  steward  of  a  court-baron, 
was  merely  the  minister  of  that  court,  to  execute  its  process,  and  was  not  clothed  with 
any  judicial  character  :  and  it  was  said  that  his  warrant  to  the  other  de-[871]-fendant 
was  analogous  to  that  of  the  sheriff  to  his  bailiff,  and  rendered  him,  like  the  sheriff, 
civilly  responsible  for  the  mis-execution  of  it.  This  was  contended  on  the  ground 
that,  in  the  court-baron,  the  free  suitors  are  the  judges:  and  certainly  they  are  so, 
for  the  purposes  stated  in  the  authorities  which  have  been  cited.  We  are,  however, 
of  opinion  that  the  steward  is  not  merely  a  minister  of  that  court,  but  a  constituent 
and  essential  part  of  it.  The  court  cannot  In'  holden  without  him."  The  ease  of 
Tvnno  v.  Morris  (2  C.  M.  &  R  298,  I  Dowl.  P.  C.  224)  seems  to  put  the  sheriff  in  the 
same  position  with  respect  to  the  county  court,  though  he  clearly  is  not  a  constituent 
part  of  tin;  court  in  the  same  sense  that  the  steward  of  the  court-baron  or  hundred 
court  is.  In  Bacon's  Abridgment,  title  Courts  (vol.  ii.  p.  205,  5th  A  (Itli  ed.),  there 
is  a  ease  precisely  in  point  {Clever  v.  Curlcis,  I'.  .'id  Car.  _):  "In  an  hundred  court, 
the  plea  was  laid  to  be  coram  seneschallo  ct  sectatoribus ;  Serjt  Newdigate  took  an 
exception  to  it,  that  it  should  be  laid  to  be  held  coram  seneschallo  per  sectatores  :  but 
Wyndham,  Atkins,  and  Scroggs  thought  it  well  enough;"  the  chief  justice  contra, 
With  respect  to  the  omission  of  the  names  of  some  of  the  suitors-  it  is  enough  if 
the  names  of  two  free  suitors  present  be  mentioned,  two  freeholders  only  being  aecee 
sary  to  preserve  the  manor (<i).  Tfu  King  v.  Mem  is  wholly  inapplicable:  there  the 
election  appeared  to  have  been  made  by  unqualified  persons. 

(c)  Or  rather  curia  baronum,  the  baronea  being  the  free  tenants  holding  ol  lb,' 
manor.  It  is  the  sheriff's  curia  comitates,  the  lord's  curia  baronum,  in  which  the 
COmitatUS   and    the   barolics   do   service    as    the    judges    ratioue   teniine.       And    see    M. 

c  E.   I,  to.  3,  pi.  9,  Gilbert's  Tenures,  by  W.ukins,  269  (210);  Law  Review,  vol.  \. 
p.  169. 

(i/)  On  the  other  hand,  if  the  lord  alie nfranchise  all  the  demesnes,  although 
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Kinglake,  Serjt.,  in  reply.  It  is  quite  clear  from  the  ease  of  Jones  v.  Jones,  that 
it  is  improper  to  allege  a  county-court  to  have  been  held  before  the  sheriff  and  suitors  ; 
and  it  is  equally  clear,  according  to  Tunno  v.  [872]  Morris,  that  the  steward  of  a  court- 
baron  stands  precisely  upon  the  same  footing  in  this  respect.  No  inference  is  to  be 
drawn  in  favour  of  the  proceedings  in  these  courts,  which  are  not  courts  of  record. 
It  must  be  shewn  that  all  has  been  done  that  is  essential  to  give  them  legal  authority. 

Tin iial,  C.  -1.  It  appears  to  me  that  the  judgment  of  the  court  below  in  this 
case  ought  to  lie  affirmed.  Four  objections  have  been  taken  to  the  regularity  of  the 
proceedings.  The  first  was,  that  Mr.  Kingslake, — who  is  alleged  to  be  the  steward 
of  the  court, — does  not  also  appear  to  be  the  steward  of  the  manor :  and  it  was  said 
(but  for  this  no  authority  was  cited)  that  it  was  not  competent  to  him  to  preside  in 
the  court  unless  he  was  steward  of  the  manor.  In  Comyns's  Digest,  tit.  Copyhold 
(R.  8),  it  is  said  (a)1 :  "The  style  of  the  court  contains  the  time  and  place,  and  before 
what  steward  it  is  held."  And  then  the  style  is  given  as  follows: — "Visus  franc' 
pleg'  (/■>)'  cum  curia  baron'  J.  B.,  militis,  domini  manerii  prsedict',  ibidem  tent'  die  Jovis, 
videlicet,  12°  die  Octobris,  anno  regni,  &c.,  tidei  defense  >ris,  &c.,  19°,  coram  A.  B.,  arm., 
seneschallo  ibidem  ;"  not  calling  him  steward  of  the  manor.  In  Co.  Litt.  61  b.,  it  is 
said  :  "  Every  steward  of  courts  is  either  by  deed  or  without  deed  ;  for,  a  man  may 
be  retained  a  steward  to  keep  his  court-baron  and  leet  also  belonging  to  the  manor, 
without  deed,  and  that  retainer  shall  continue  until  he  be  discharged."  And  it  is 
matter  of  daily  experience  that  persons  hold  these  courts  by  deputation,  who  are  not 
stewards  of  the  manor  (c).     This  objection,  therefore,  fails. 

[873]  The  next  objection, — and  that  upon  which  the  principal  reliance  was  placed, 
— was,  that  the  proceedings  appear  to  have  taken  place  before  an  improperly  con- 
stituted court.  If  that  be  so,  then  undoubtedly  the  jurisdiction  fails.  The  style  of 
the  court,  as  set  out  in  the  return,  is — "  The  court-baron  of  Robert  Mattock,  Esq., 
lord  of  the  manor  of  Taunton  and  Taunton-Deane,  in  the  county  of  Somerset,  held  on 
the  8th  day  of  November,  1*43,  at  the  Castle  Hall,  in  and  for  the  said  manor,  and 
within  the  jurisdiction  of  the  said  court,  according  to  the  custom  of  the  said  court, 
and  of  the  said  manor,  from  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary,  there  used  and  approved  of  in  the  same  court  and  manor,  before  William 
Kinglake,  Esq.,  the  steward  of  the  said  court,  a  free  suitor  thereof,  and  W.  Upham 
and  W.  H.  Mulford,  and  others,  free  suitors  of  the  said  court."  If  that  be  incorrect, 
then  all  the  subsequent  proceedings  are  tainted  with  the  same  irregularity.  Upon 
reading  this  allegation,  however,  I  do  not  conceive  that  it  necessarily  implies  that 
Kinglake  was  present  as  judge  of  the  court.  I  think  it  would  be  putting  an  erroneous 
interpretation  upon  the  language  employed,  to  say  that  he  thereby  places  himself  on 
the  footing  of  a  judge.  The  steward  has  a  known  definite  duty  to  perform,  viz.  to 
collect  and  declare  the  opinions  of  the  suitors.  The  suitors,  also,  have  a  known 
definite  duty,  viz.  to  adjudicate  upon  the  matters  presented  to  them.  The  case  of 
Jones  v.  Jones  (5  M.  &  W.  523),  which  has  been  mainly  relied  upon  in  support  of  this 
objection,  came  before  the  court  on  a  special  demurrer.  That,  too,  was  the  case  of  a 
county -court.  There  is  a  material  difference  between  the  style  of  the  county-court 
and  that  of  the  court-baron  :  and  the  decision  in  that  case  may  be  perfectly  sound  as 
to  a  county-court,  and  yet  not  be  ap-[874]-plieable  to  a  court-baron.  The  style  of  the 
county -court,  as  given  in  Comyns's  Digest,  County  (C.  1),  is:  "Essex,  to  wit. — Curia 
prima  comit'  A.  B.,  vie.  com.  pracl.  tent.  apud.  D.  &c."  It  may,  therefore,  be  usurpa- 
tion on  the  part  of  the  sherift',  to  call  it  his  (a)2  court,  or  to  say  that  it  was  held  before 
him.     In  the  Year  Book,  21  H.  6,  fo.  34  (£)2,  it  seems  to  have  been  thought  sufficient 

the  manor  is  destroyed,  the  court>baron  remains,  and  must  be  held  by  the  lord  in 
respect  of  that  which  has  now  become  a  seigniory  in  gross, — un  fief  en  l'air. 

(a)1  Citing  Kitchen,  6  b.,  53  b. 

(b)1  This  style  is  applicable  only  when  the  lord  has  a  view  of  frank-pledge  or  leet, 
which  he  holds  at  the  same  time  with  his  court-baron,  the  civil  jurisdiction  of  the 
latter,  and  the  criminal  jurisdiction  of  the  former,  being  frequently  coextensive. 

(c)  Or  stewards  at  all. 

(a)1  The  form  does  state  the  court  to  be  the  court  of  the  sheriff ;  whereas  the  court- 
baron  is  not  the  court  of  the  steward,  but  of  the  lord  ;  see  F.  N.  B.  3. 

(by  In  that  case  (The  Abbot  of  Tavestocke  v.  Stmvrton,  P.  21  H.  G,  fo.  34,  pi.  22),  the 
only  question  was,  whether  the  under-sheriff  might  hold   plea  upon  a  justicies,  or 
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to  describe  the  county-court  as  held  before  the  sheriff.  This  second  objection  there 
fore,  for  the  reasons  before  given,  in  my  opinion  discloses  no  ground  of  error. 

The  third  objection  was,  that  the  plaint  does  not  specify  the  form  of  action.  That 
only  goes  to  the  formality  of  the  plaint  :  and  the  defendant  having  chosen  to  appear 
and  plead,  the  time  for  taking  advantage  of  the  irregularity  has  gone  by.  It  has 
been  observed,  that  no  intendment  will  be  made  in  favour  of  the  regularity  of  pro- 
ceedings in  a  court  not  of  record.  But  I  believe  the  general  rule  is,  that  every  intend- 
ment is  to  be  made  in  favour  of  the  regularity  of  the  proceedings  of  an  inferior  court, 
where  the  matter  appears  to  have  been  within  its  jurisdiction. 

The  last  objection  was,  that  the  names  of  all  the  suitors  present  on  the  various 
occasions  should  have  appeared.  The  first  answer  to  that  is,  that  no  authority  has 
been  cited  to  shew  that  it  is  necessary  to  name  all.  Certainly  it  must  be  shewn  that 
there  were  two  free  suitors  present,  otherwise  there  could  be  no  court:  Chdwode  v. 
Crew  (Willes,  614).  But,  in  the  absence  of  any  ex-[875]-press  authority  to  shew  that 
more  must  be  named,  and  seeing  that  the  mention  of  an  indefinite  number  could  only 
lead  to  mistake,  I  think  we  must  hold  that  two  alone  will  suffice,  notwithstanding 
others  may  have  been  present. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  our  judgment  must  be  for  the 
plaintiff  below. 

Coltman,  J.  I  am  quite  of  the  same  opinion.  The  first  objection  rests  on  no 
solid  foundation.  The  passage  cited  from  Go.  Litt.  (il  b.,  which  is  also  noticed  in 
Comyns's  Digest,  title  Copyhold  (K.  5),  and  in  Dyer,  248  a.,  shews  that  there  is  no 
objection  t<>  the  officer  being  described  as  steward  of  the  court.  The  next,  which  was 
the  main  objection,  derives  some  colour  from  the  case  of  Jones  v.  Jones.  That,  how- 
ever, was  the  case  of  a  county-court;  and  it  was  decided  upon  a  special  demurrer  for 
nut  using,  in  describing  the  court,  the  style  consecrated  by  anticnt  usage.  The  case 
cited  from  Bacon's  Abridgment  is  a  much  closer  authority.  It  was  there  held,  by 
three  judges  against  one,  that  the  hundred  court  was  well  described  to  have  been  held 
before  "the  steward  and  suitors."  As  to  the  third  point,  it  sufficiently  appears  that 
the  court  had  jurisdiction,  and  that  the  irregularity  was  waived.  And  as  to  the  fourth 
point,  the  objection  rests  on  no  authority.  I  agree  with  the  Lord  Chief  Justice,  that 
the  names  of  two  suitors, — which  are  required  to  constitute  a  court, — being  set  out, 
it  was  not  necessary  to  mention  the  names  of  any  more. 

( 'RESSWELL,  J.  I  also  am  of  opinion  that  our  judgment  must  be  for  the  defendant. 
I  do  not  think  it  necessary  to  add  any  thing  upon  the  first  two  objections.  As  to  the 
third, — I  believe  it  is  not  necessary  in  the  inferior  courts  to  enter  the  plaint  at  length. 
[876]  That  appears  from  Bishop  v.  Kaye  (•">  15.  >V'  Aid.  605).  All  that  the  record  there 
shewed  was  that,  on  the  2  2d  of  October,  1 S 1 7 ,  Kaye  levied  a  certain  plaint  against 
Bishop,  whereupon  a  summons  issued,  returnable  on  the  5th  of  November,  and  a 
capias  afterwards  issued  to  arrest  the  defendant,  returnable  on  the  L9tb  November. 
If,  however,  it  hail  been  necessary  to  specify  in  the  plaint  the  nature  of  the  action, 
the  omission  so  to  do  clearly  could  not  be  taken  advantage  of  in  this  stage  of  the 
proceedings.  The  fourth  objection  was  rested  entirely  upon  the  authority  of  Tfo  hi/tij 
v.  Mem.  That  was  an  information  in  the  nature  of  a  quo  warranto,  calling  on  the 
defendant  to  shew  cause  by  what  authority  he  claimed  and  exercised  the  office  of 
port  reeve  of  the  borough  and  manor  of  Fowey,  in  Cornwall:  the  defendant  pleaded 
an  immemorial  custom  for  the  homage  of  the  free  tenants  of  the  borough  and  manor 
to  elect  and  present  one  of  the  free  tenants  as  a  lit  person  to  be  port  reeve,  &C,  and 
that,  at  a  certain  court,  the  homage  of  the  free  tenants,  to  wit,  A.  II.,  C.  D.,  and 
others  elected  and  presented  him,  &c. :  the  replication,  amongst  other  things,  denied 
that  certain  persons,  twenty  three  in  number  (two  of  them  being  the  persons  named 

in  the  plea),  were,  at  the  til f    holding   the  COUrt,  flee    tenants  of   the  borough  and 

manor:  and  the  jury  found  that  two  only  of  the  twenty-three  persons  named  in  the 
replication  were  free  tenants  of  the  borough  and  manor.     Ashhurst,  J,  said  ;  "  \\  hen 

a  defendant  makes  it  a  part  of  his  title,  that  a  court  at  which  lie  was  elected  was  held 
before  twenty-three  homagers,  he  cannot  afterwards  rely  on  this,  that  two  of  them 
Were  of  that  description."      |  am  at  a  loss  to  perceive  what  bearing  that    case  has  upon 

whether  it  must  lie  held  by  the  sheriff  himself:  nothing  was  said  as  to  before  whom 

it  was  in  be  held,  except  that   the  plaintiff  in  false  judg nt  complained  that  he  was 

brought  to  answer  (mesne  en  icspoiis),  coram  nun  judice. 
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the  present.  Upon  the  whole,  I  think  the  judgment  of  the  court  below  must  be 
sustained. 

[877]  Erle,  J.  I  concur  with  the  rest  of  the  court,  for  the  reasons  already  given 
at  sufficient  length. 

Judgment  for  the  defendant. 


Ross  v.  Hill.     April  30,  1846. 

IS.  C.  3  D.  &  L.  788  ;  15  L.  J.  C.  P.  182  ;  10  Jur.  435.     See  Abraham  v.  Bullock, 
1901-2,  85  L.  T.  238 ;  86  L.  T.  796.] 

In  assumpsit  against  a  call  proprietor  the  declaration  stated,  that  the  plaintiff  hired 
the  vehicle,  and  that,  in  consideration  of  the  premises,  and  that  the  plaintiff,  with 
his  luggage,  would  become  a  passenger,  and  of  certain  reward,  the  defendant 
promised  the  plaintiff  to  carry  and  convey  him  and  his  luggage  safely  and  securely 
from,  &c,  to,  &c,  and  alleged  a  loss  of  part  of  the  luggage  by  the  negligence  of  the 
defendant's  servant : — Held,  that  the  declaration  was  sufficient  to  charge  the  defen- 
dant for  a  breach  of  his  implied  duty  to  use  aii  ordinary  degree  of  care — the  words 
"  safely  and  securely  "  not  necessarily  importing  a  more  extended  liability. 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  before  and  at  the 
time  of  the  making  of  the  promise,  and  committing  of  the  negligence  by  the  defen- 
dant, thereinafter  mentioned,  and  before  the  commencement,  of  this  suit,  the  defen- 
dant was  the  proprietor  of  a  certain  hackney  carriage,  to  wit,  a  common  hackney 
cabriolet,  which  hackney  carriage,  during  all  the  time  aforesaid,  was  under  the  care, 
management,  and  direction  of  a  certain  servant  of  the  defendant,  and,  before  and  at 
the  time  of  the  making  of  the  defendant's  promise  hereinafter  mentioned,  was  stand- 
ing and  plying  for  hire  at  a  certain  place  within  the  limits  of  the  metropolitan  police 
district,  to  wit,  the  terminus  of  the  Great  Western  Railway,  at  Paddington,  in  the 
county  of  Middlesex  ;  and  thereupon,  theretofore,  and  after  the  passing  of  a  certain 
act  of  parliament  made  and  passed  in  the  seventh  year  of  the  reign  of  her  present 
.Majesty,  intituled  "An  act  for  regulating  hackney  and  stage  carriages,  in  and  near 
London"  (6  &  7  Vict.  c.  86),  to  wit,  on  the  8th  of  October,  1845.  the  plaintiff,  at  the 
request  of  the  defendant  (l>),  hired  the  said  hackney  carriage  of  the  de-[878]-fendant 
to  convev  and  carry  the  plaintiff  and  his  luggage  which  he  then  had  with  him,  to  wit, 

1  1  Tit 

a  certain  portmanteau  of  the  plaintiff,  containing  divers  goods  and  chattels,  to  wit, 
twenty  coats,  &c,  &c,  of  great  value,  to  wit,  201.,  and  a  certain  other  portmanteau 
of  the  plaintiff,  containing  divers  other  goods  and  chattels  of  the  plaintiff,  to  wit, 
twenty  other  coats,  &c,  &c,  of  great  value,  to  wit,  201.,  and  also  one  box  of  great 
value,  to  wit,  501.,  and  also  one  Rebecca  Burt,  with  her  luggage  she  then  had  with  her, 
to  wit,  one  portmanteau  and  one  box,  from  the  said  place,  to  wit,  the  said  terminus  of 
the  Great  Western  Railway,  to  a  certain  other  place,  to  wit,  Gerrard's  Hall,  Basing 
Lane,  in  the  city  of  London,  and  there,  to  wit,  at  the  last-mentioned  place,  to  set 
down  the  said  Rebecca  Burt  and  her  said  luggage,  and  then  to  carry  and  convey  the 
plaintiff  and  his  said  luggage  from  the  last-mentioned  place  to  a  certain  other  place, 
to  wit,  Bridge  Street,  Southwark,  in  the  county  of  Surrey  :  that,  thereupon,  to  wit, 
on  the  day  and  year  aforesaid,  in  consideration  of  the  premises,  and  that  the  plaintiff, 
together  with  his  said  luggage,  would,  at  the  request  of  the  defendant  (a),  become  and 
be  a  passenger,  to  be  carried  and  conveyed  in  the  said  hackney  carriage  of  the  defen- 
dant as  aforesaid,  and  of  certain  reward  to  the  defendant  in  that  behalf,  he  the  defen- 
dant, as  and  being  such  proprietor  of  the  said  hackney  carriage  as  aforesaid,  then 
promised  the  plaintiff  to  carry  and  convey  him  and  his  said  luggage,  in  the  defendant's 
said  hackney  carriage  safely  and  securely  from  the  same  place,  to  wit,  the  said  terminus 
of  the  Great  Western  Railway,  to  the  said  other  place,  to  wit,  Gerrard's  Hall  afore- 
said, and  at  the  last-mentioned  place  to  set  down  the  said  Rebecca  Burt  and  her 
luggage,  and  then  to  carry  and  convey  the  plaintiff  and  his  said  luggage  safely  and 

(b)  The  contract  being  executory,  as  well  as  one  of  mutual  benefit,  it  appears  to  be 
immaterial  at  whose  request  it  was  entered  into  ;  see  Fuller  v.  Pyne,  1  M.  &  G.  265,  n. ; 
Victors  v.  Davis,  21  Law  Journ.  214. 

(a)  See  note  (b),  ante,  p.  877. 


2  C.  B.  879.  BOSS    V.    HILL  1  191 

[879]  securely  from  the  last-mentioned  place  to  the  said  other  place,  to  wit,  Bridge 
Street,  Southwark,  aforesaid;  and  that  the  plaintiff,  confiding  in  the  said  promise  of 
the  defendant,  did,  with  his  said  luggage,  then,  to  wit,  on  the  day  and  year  aforesaid, 
become  and  be,  and  the  defendant  then  accepted  and  received  the  plaintiff  as,  such 
passenger,  to  be  carried  and  conveyed,  with  his  said  luggage,  in  and  by  the  said  hackney 
carriage  of  the  defendant  as  aforesaid,  and  the  said  Rebecca  Burt,  together  with  her 
said  luggage,  then  also  became  and  was  a  passenger  in  the  said  hackney  carriage  of 
the  defendant  :  Breach, — that  the  defendant,  nut  regarding  his  duty  as  such  proprietor 
of  the  said  hackney  carriage  as  aforesaid,  or  his  said  promise,  did  not  nor  would  carry 
or  convey  the  plaintiff  and  his  said  luggage  in  the  defendant's  said  hackney  carriage 
safely  and  securely  from  the  said  place,  to  wit,  the  said  terminus  of  the  Great  Western 
Railway,  to  the  said  other  place,  to  wit,  Gerrard's  Hall  aforesaid,  and  from  thence  to 
the  said  other  place,  to  wit.  Bridge  Street,  Southwark,  aforesaid  :  but,  on  the  contrary 
thereof,  he,  the  defendant,  being  such  proprietor  of  the  said  hackney  carriage  as  afore- 
said, so  carelessly  and  negligently  behaved  and  conducted  himself,  to  wit,  by  his  said 
servant  in  that  behalf,  in  and  about  the  premises,  that,  by  and  through  the  mere  care- 
lessness, negligence,  and  improper  conduct  of  the  defendant,  to  wit,  by  his  said  servant, 
and  not  otherwise,  part  of  the  plaintiff's  said  luggage,  to  wit,  one  of  the  said  port- 
manteaus, and  the  said  contents  thereof,  being  of  the  value,  to  wit,  201.,  aforesaid,  and 
whilst  the  plaintiff  was  being  carried  and  conveyed  in  the  said  hackney  carriage  of  the 
defendant  as  aforesaid,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  day 
and  year  aforesaid,  became  and  was  and  is  wholly  lost  to  the  plaintiff. 

There  was  also  a  count  for  money  found  due  upon  an  account  stated. 

[880]  Pleas — first,  non  assumpsit — secondly  (to  the  first  count),  that  the  plaintiff 
did  not,  with  his  said  luggage,  become  a  passenger,  to  be  carried  or  conveyed,  with  his 
said  luggage,  in  or  by  the  said  hackney  carriage  of  the  defendant,  in  manner  and  form 
alleged — thirdly  (to  the  first  count),  that  the  defendant  behaved  and  conducted  him- 
self in  and  about  the  premises,  with  care,  attention,  and  proper  conduct  ;  without  this 
that  he  behaved  and  conducted  himself,  in  and  about  the  premises,  with  carelessness, 
negligence,  or  impropriety — fourthly  (to  the  first  count),  that  one  of  the  said  port- 
manteaus, and  the  contents  thereof,  was  not,  nor  were  any  or  either  of  them,  or  any 
part  thereof,  lost  whilst  the  plaintiff  was  so  being  carried  and  conveyed  as  afore- 
said, in  manner  and  form  alleged.     Issue  thereon. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London  after  last 
Michaelmas  term.  It  appeared  that  the  plaintiff  had  hired  the  defendant's  cab  to 
convey  him  from  the  terminus  of  the  Great  Western  Railway,  at  Paddington,  to 
Gerrard's  Hall,  as  stated  in  the  declaration,  and  that,  during  the  journey,  a  port- 
manteau containing  wearing  apparel,  part  of  the  plaintiffs  luggage,  was  lost  from  the 
roof  of  the  vehicle.     There  was  no  special  contract  proved  with  regard  to  luggage. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  a  variance  between 
the  consideration  ami  the  promise,  the  contract  stated  in  the  declaration  casting  upon 
the  defendant  the  liability  of  an  insurer,  as  a  common  carrier,  which  he  clearly  was 
not;  and  the  cases  of  Miadleton  v.  Fowler  (1  Salk.  282)  and  Upshari  v,  Aidei  (I  Com. 
Rep.  25)  was  cited. 

A  verdict  having  been  found  for  the  plaintiff, 

[881]  Murphy,  Serjt.,  in  Hilary  term  last,  pursuant  to  leave  reserved,  obtained  a 
rule  nisi  for  a  nonsuit. 

Byles,  Serjt.,  now  shewed  cause.  It  will  not  be  contended  that  the  liability  of 
this  defendant  is  that  of  a  common  carrier,  lie  is  not,  in  truth,  so  charged  in  the 
declaration.  The  words  upon  which  the  objection  is  raised,  are  used  In  all  the  prece- 
dents, as  well  antient  as  modern,  to  designate  the  liability  of  a  bailee,  whatever  that 
liability  may  be,  and  whatever  may  be  the  degree  of  care  he  is  bound  to  use.  There 
are  three  descriptions  of  bailment  known  to  the  law:  I.  A  bailment  which  is  for  the 
benefit   of  the  bailor     where  goods  .uc  delivered  to  one  to  keep  without   reward: 

there,  a  very  slight    degree  of  care   only  is   neces-ary.      2.    Where   the   bailment  is  for 

the  role  benefit  of  the  bailee — where  goods  arc  lenl  gratuitously:  there,  a  greater 
degri I  care  is  required.     3.  A  bailment,  where  the  benefits  are  mutual     as,  goods 

let  to  hire,  and  the  case  of  a  common  carrier :  then',  the  bailee  becomes  an  insurer  (a). 
In  Coggs  v.  Bernard  (2  l.d.  Raym.  909,  I  Com.  R.  133,  2  Salk.  7:'.."..     Smith's  Leading 

(«)  Upon  a  hiring  less  care  i-  nipmcd  than  where  the  bailee  alone  is  benefited. 
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Cases,  82),  Lord  Chief  Justice  Holt  states  the  true  meaning  of  the  words  "  safely  and 
securely,"  thus:  "Suppose  the  bailee  undertakes  safely  and  securely  to  keep  the 
goods,  in  express  words  ;  yet  that  would  not  charge  him  with  all  sorts  of  neglects ; 
for,  if  such  a  promise  were  put  into  writing,  it  would  not  charge  so  far  even  then." 
In  Gift's  Entries,  40,  in  case  against  a  lighterman  pro  submersione  bonorum,  the 
duty  is  alleged  to  be  "salvo  et  secure  deliberandum,"  and  the  breach  is  assigned,  as 
here,  charging  negligence.  [Cresswell,  •!.  The  defendant  is  there  called  communis 
reniex,  which  seems  to  imply  that  he  was  a  common  carrier.  Erie,  J.  It  is  consistent 
with  that  entry,  that  it  was  a  case  of  [882]  express  contract.]  In  Rastall's  Entries, 
3  b.,  in  case  for  negligently  using  a  crane,  whereby  the  plaintiff's  goods  were  damaged, 
the  duty  alleged  is,  "salvo  et  secure,  absque  damno  proprietarii,  cranare."  [Erie,  J. 
That  makes  him  an  insurer.]  In  Kastall,  7,  in  case  fur  misusing  a  deed,  the  bailment 
is  alleged  to  be  "  salvo  et  secure  custodiend  "  (a)1.  So,  in  Ka.stall,  8,  in  case  for  negli- 
gently keeping  a  fire  (t),  the  custom  is  laid,  "salvo  et  secure  custodire  teneatur,  ne 
pro  defectu  debit*  custodiie,  ignis  hujusmodi,  damnum  aliquod  vicinis  suis  eveniat 
ullo  modo  "  (c).  [Cresswell,  J.  Is  there  any  difference  between  case  and  assumpsit!] 
Kastall,  9,  was  assumpsit  against  a  bailee  of  a  purse,  and  the  promise  was  laid  "act 
salvo  custodiendam  cistam  super  se  assumpsit."  [Cresswell,  .1.  That  may  have  been 
an  express  promise.]  In  Kastall,  8,  the  promise  was  laid  "  quod  idem  K.  pradictos 
sex  annulos  aureos  salvo  et  secure  ad  usum  predicts  T.custodiret  et  eidem  T.  deliberaret." 
In  Rastall,  209,  in  detinue  for  charters,  the  bailment  is  alleged  to  lie  "salvo  custodi- 
end, et  eidem  L.,  cum  requisitus  fuisset,  reliberand  "  (d).  In  Brown's  Entries,  55,  the 
undertaking  of  a  common  carrier  is  laid  to  be  "  bene  et  fideliter  deliberate  vel  deliberari 
causare  vellet."  In  the  same  book,  fo.  80,  in  an  action  against  an  innkeeper  for 
negligently  keeping  a  traveller's  horse,  the  custom  is  laid  "salvo  et  secure  custodire 
die  et  noete  teneantur;  and,  in  fo.  81,  the  bailment  is  "salvo  custodiend  "(e).  [Cress- 
well, J.  Is  not  an  innkeeper  liable  for  goods  stolen  from  the  inn  .']  Yes  :  but  not  for 
a  loss  of  goods  by  fire,  as  a  common  carrier  is.  In  Brownlow  Kedivivus,  13,  the  [883] 
duty  of  an  innkeeper  is  laid  to  be  "bona  et  catalla  infra  hospitia  sua  predict,  existent 
absque  aliquibus  diminutione  sive  dampno  die  et  nocte  salvo  et  secure  custodire 
teneantur,  ita  quod  per  defcu1  negligentiam  sive  injuriam  humoi'  hospitatoru'  sive 
servient,  suorum  aliquod  dampnum,  &c."  So,  fo.  16,  against  a  carrier  (not  stating 
him  to  be  a  common  carrier),  the  bailment  was  "ad  earriandum  salvo  et  secure,"  and 
the  promise  accordingly.  There,  the  defendant  pleaded  that  he  was  a  carrier,  and 
that  the  goods  were  feloniously  stolen,  absque  hoe  that  he  promised  ad  earriandum 
salvo  et  secure,  modo  et  forma,  shewing  that  the  words  "salvo  et  secure"  may,  per 
se,  denote  different  degrees  of  liability.  In  Eegistrum  Brevium,  108,  the  undertaking 
of  a  bailee  for  reward  (not  a  common  carrier)  is  alleged  to  be  "salvo  et  secure 
ducend.  :  and  fo.  110  is  the  form  of  a  writ  against  a  gratuitous  bailee,  which  is  "salvo 
et  secure  earriandum "  (a)2.  These  authorities  shew  that  the  old  form  of  declaring 
against  bailees  of  all  sorts,  was,  to  charge  them  with  a  duty  "salvo  et  secure"  to  keep 
and  to  deliver.  The  modern  precedents  are  to  the  same  effect  In  2  Chitty  on 
Pleading  (6  edit.),  p.  211,  the  promise  of  a  bailee  of  goods  without  reward,  is  said 
to  he  "to  take  due  and  proper  care  of,  and  safely  and  securely  keep,"  the  goods 
intrusted  to  him.     So,  p.  224,  the  promise  of  a  wharfinger  (who  is  not  an  insurer)  is 

(a)1  There  the  deed  was  maliciously  torn  by  the  gratuitous  depositary. 

(b)  Before  the  statute  6  Ann.  c.  31,  s.  6,  and  14  G.  3,  c.  78,  s.  86.  And  see 
Robinson's  Entries,  41. 

(c)  See  also  Brown's  Entries,  29,  post. 

((/)  See  also  East,  Ent.  210  !>.,  211  b.,  212  a.,  212  b.,  213  a.,  214  b. 

(e)  And  see  Brown's  Entries,  147,  148,  149;  Robinson's  Entries,  11,  21,  22; 
Raphael  v.  Pickford,  5  M.  &  G.  551. 

(a)2  And  see  Lilly's  Entries,  84,  where,  in  case  by  a  passenger  against  a  carrier  for 
damages  for  overturning  his  waggon,  whereby  the  plaintiff's  collar-bone  was  broken, 
the  declaration  alleges  "  that  the  plaintiff,  at  the  special  instance  and  request  of  the 
defendant,  entered  into  his  waggon,  to  be  conveyed  and  carried  safely  and  securely." 
See  also  Brownlow,  45  ;  Robinson's  Entries,  31,  69. 

In  Mytton  v.  Cock,  2  Stra.  1099,  in  case  for  not  delivering  a  cartoon,  the  breach 
alleged  was,  the  not  delivering  it  safe,  although  there  was  no  express  agreement  to 
take  care  of  it  or  to  redeliver  it  safe,  or  for  any  reward  to  the  defendant. 
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laid  tn  be  ••safely  and  securely  to  keep"  the  goods.  So,  against  common  carriers, 
[884]  p.  228,  -•'!•">,  Arc.  :  case  against  a  stagecoach  proprietor,  p.  460,  1  <>  1  ;  against 
an  innkeeper,  p.  467;  and  against  a  bailee  without  reward,  p.  474(c).  In 
Hums  \  Costa/r  (1  0.  &  1'.  637),  which  was  an  action  against  coach-proprietors 
[885]  for  an  injury  sustained  by  the  plaintiff  from  the  overturning  of  a  coach,  the 
declaration  alleged  it  to  be  the  defendant's  duty  to  carry  the  plaintiff  safely,  &c.,  and 
Best,  C.  .1.,  said:  "If  it  had  been  the  first  time  that  this  form  had  been  used,  I  should 
have  said  it  did  not  mean  that  the  coach-proprietors  undertook  to  cany  safely, 
absolutely;  but  that  it  was  to  be  construed  like  all  other  instruments,  taking  tic 
whole  together,  and  that  the  defendants  were  to  use  due  care."  In  Dudley  x.  Smith 
(1  Canipb.  167),  a  declaration  in  case  against  the  owner  of  a  stage-coach,  stated  that 
the  plaintiff'  became  and  was  an  outside  passenger  on  the  defendant's  coach,  to  be  safely 
and  securely  conveyed  thereon  from  a  certain  place  to  a  certain  other  place,  and  that 
it  was  thereupon  the  duty  of  the  defendant  to  have  so  conveyed  her:  and  the  defen- 
dant was  held  liable  for  a  breach  of  that  duty.  In  Cairns  x.  Robms  (8  M.  &  W  .  258), 
goods  were  forwarded  by  a  carrier's  waggon  to  A.,  in  London,  and  delivered  by  the 
carrier  to  him.  A.  sent  them  back  to  the  carrier's  warehouse,  with  directions  that 
they  should  remain  there  to  await  his  orders.  They  remained  there  accordingly  for 
upwards  of  a  year,  when  they  were  lost  out  of  the  warehouse.  A  printed  bill  issued 
by  the  carrier,  and  sent  to  A.  with  the  goods,  stated  that  "any  goods  that  should 
remain  three  months  in  the  warehouse  without  being  claimed,  or  on  account  of  the 
non-payment  of  the  charges  thereon,  would  be  sold  to  defray  the  carriage  or  other 
charges  thereon,  on  the  general  lien,  as  the  case  might  be,  together  with  warehouse 
rent  and  expenses."  The  carrier  had  often  before  carried  goods  to  A.,  but  no  goods 
of  his  had  before  lain  in  the  carrier's  warehouse.  It  was  held,  that  the  carrier  was 
not,  under  these  circumstances,  a  mere  gratuitous  bailee  of  the  goods  at  the  time  of 

(a)  In  2  Wentw.  PI.  125,  in  an  action  against  the  bailee  of  a  horse  (not  being  a 
common  carrier),  the  promise  is  laid  "safely  and  securely  to  convey  and  deliver."  So, 
p.  225,  in  assumpsit  for  not  returning  a  mare  let  to  hire,  the  promise  is,  "to  take  care 
of  the  said  mare  in  the  said  journey,  and  to  ride  the  same  in  a  reasonable  manner,  and 
to  return  the  said  mare  to  the  plaintiff',  at  the  end  of  the  said  journey,  safe,  ami  in 
like  good  order  and  condition." 

1'.  231,  in  an  action  against  a  carrier  (not  stated  to  be  a  common  carrier),  the 
promise  is  laid  "safely  and  securely  to  carry  and  transport."  P.  248,  in  an  action 
against  the  owner  of  an  errand  cart  (not  stating  him  to  be  a  common  carrier),  the 
promise  is  laid,  "safely  and  securely  to  carry  and  convey,  and  safely  ami  securely  to 
deliver."  P  •_'.r)4,  in  an  action  against  the  proprietors  of  a  stagecoach  for  the  loss  of 
luggage  of  a  passenger,  the  promise  is  in  like  manner  laid  "safely  and  securely  to 
carry,  and  safely  and  securely  to  deliver.''  1'.  260,  in  an  action  against  a  barge  ou  iur 
(charged  as  a  depositary  of  goods,  to  be  kept  and  delivered  for  hire,  not  as  a  common 
carrier),  the  promise  is  laid,  "that  the  defendant  would  take  great  care  of,  and  would 
safely  and  securely  keep,  the  said  goods."  P.  266,  in  an  action  against  a  ferry  man, 
the  promise  is  laid,  "to  take  care  of,  anil  safely  and  securely  keep,  carry,  and  convey." 
P.  261),  in  an  action  against  a  carrier  by  water,  the  promise  is  laid  "safely  ami  securely 
to  carry,  transport  and  convey  the  said  goods."      P.  276,  in  an  action  against  a  lighter 

man,  the  promise  is  laid,  "safely  and   securely  to  carry  and   transport  the  said  g Is 

and  merchandizes  from  the  said  quay  unto  the  said  ship,"  and  there  "safelj  and 
securely   to   load  and   put    the   same   on    board    the   said   ship."      P.    288,  in   an   action 

against  a  wharfinger,  the  promise  is  laid  "safely  and  securely  to  keep  and  preserve 
the  said  goods." 

And  see   2    Wentw.    233,  2:!  I,  2:;5,  2:!7,  239,    211,    2  12,    2  11,    2  16,   250,    252,  256, 
257,  273. 

In  8  Wentw.   102,  in  case   by  a  coach  proprietor  against    hi.,   coachman  for  losing  a 

trunk,  per  quod  tic  plaintiff  was  obliged  to  pay  lor  ii.  the  declaration  expressly 
allege  Hi. ii  the  trunk  was  delivered  to  the  plaintiff  to  be  "safely  and  securely  carried 
and  conveyed,  and  to  In'  safely  and  securely  delivered."  So,  p.  U 7,  in  case  against  a 
livery  stable  keeper,  the  duty  is  laid  "safely  and  securely  to  keep  the  plaintiffs 
horse."      And  in  p.  503,  in  case  against  a  carrier  by  water,  for  losing  part  of  the  goods 

entrusted  to  him,  tin'  defendant's  undertaking  was  laid  "safely  and  securely  to  carry, 
and  safely  and  securely  to  deliver,  the  same." 
G.  P.  xni.— 38* 
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their  loss ;  and  therefore  that  A.  might  recover  against  him  the  value  of  the  goods, 
on  a  [886]  declaration  in  assumpsit,  alleging  that  they  were  delivered  to  the  defendant 
to  be  safely  kept  for  the  plaintiff,  for  certain  reasonable  compensation  and  reward  to 
be  therefore  paid  by  him.  In  Bewuchamp  v.  PevAey  (1  M.  &  Rob.  38),  in  case  against 
a  stage-coachman  for  the  loss  of  a  parcel,  the  second  count  stated  that  the  plaintiff 
caused  the  parcel  to  be  delivered  to  the  defendant  to  be  kept  and  securely  conveyed 
and  delivered,  &c.  ;  and  Lord  Tenterden  said  that,  "  if  the  coachman  received  it,  it 
was  his  duty  to  take  care  of  it,  and  deliver  it  at  the  office  in  Holborn,  to  which  it  was 
addressed."  So,  in  Brind  v.  Dak  (8  C.  &  P.  209,  2  M.  &  Rob.  80),  where  the  declara- 
tion alleged  that  the  defendant  was  a  common  carrier,  and  undertook  to  carry  safely, 
Lord  Abinger  thought  that  the  defendant  was  not  chargeable  as  a  common  carrier ; 
but  he  observed :  "  I  should  say  that  this  was  a  contract  by  the  defendant  to  carry 
safely  and  securely,  as  far  as  regards  the  neglect  of  himself  and  his  servants,  but  not 
to  insure  the  safety  of  the  goods  at  all  events."  [Erie,  J.,  referred  to  Ga/lijf'c  v.  Bowrne 
(4  N.  C.  314,  5  Scott,  607,  3  M.  &  G.  643,  3  Scott,  N.  P.  1,  7  M.  *  G.  850).]  In 
Selwyn's  Nisi  Prius  (7th  ed.  408,  8th  ed.  416),  the  rule  is  thus  laid  down.  "Formerly, 
the  declaration  in  actions  against  common  carriers  stated  their  employment  as  common 
carriers,  their  liability  by  the  custom  of  the  realm,  a  delivery  to,  and  acceptance  by 
the  defendants  of  the  goods  to  be  carried,  for  a  reasonable  hire  or  reward,  concluding 
with  the  loss  or  damage  to  the  goods  ;  but  the  modern  practice  is,  not  to  declare  in 
this  form,  but  in  assumpsit,  and  not  to  state  either  the  employment  of  the  defendants 
as  common  carriers,  or  the  custom  of  the  realm  (e)  as  to  their  liability.  This  form  of 
declaration  has  prevailed  since  the  decision  of  Dale  v.  Hall  (M.  T.  1750.  And  see 
S.  C.  1  Wils.  281 ),  in  which  it  was  settled  that  it  did  not  make  any  difference  whether 
the  [887]  plaintiff  declared  on  the  custom,  or  more  generally  in  assumpsit  ;  for,  by 
stating  that  the  defendant  carried  for  hire,  it  would  appear  that  the  defendant  was  a 
common  carrier,  and  then  the  law  would  raise  the  promise  from  the  nature  of  the 
contract.  But,  although  the  plaintiff  is  not  bound  to  allege  the  custom,  yet  he  must 
produce  sufficient  evidence  to  bring  his  case  within  the  custom." 

Dowling,  Serjt.  (with  whom  was  G.  Atkinson),  in  support  of  the  rule.  The  liability 
of  a  bailee  for  reward  is  not  so  extensive  as  is  here  charged.  In  many  of  the  precedents 
cited  from  the  old  books  of  entries,  the  defendants  were  charged  as  common  carriers  : 
and  all  of  them  are  consistent  with  this,  either  that  the  contract  was  executory,  or 
that  the  bailment  was  made  under  ail  express  contract.  When  those  precedents  were 
in  use,  it  was  the  impression  that  a  bailee  was  bound  to  keep  and  to  deliver  safely  at 
all  events  :  it  had  been  so  laid  down  in  Souihcot  's  case  (4  t'o.  Rep.  84),  and  in  Co.  Lift. 
•s'.'  a.  But  these  authorities  are  expressly  overruled  by  Coggs  v.  Bernard,  which,  in 
effect,  disposes  of  this  case.  The  entry  in  Rastall,  fo.  8,  charged  no  greater  degree  of 
duty  or  liability  than  the  law  imposed,  viz.  liability  for  an  accidental  fire  :  see  Yin. 
Abr.  Actions  (B.);  TvbervU  v.  Stamp  (1  Salk  13).'  [Erie,  J.  The  statute  of  Ann. 
leaves  the  party  still  liable  for  a  negligent  fire  (c).]  In  Coggs  v.  Bernard,  the  precise 
nature  of  the  contract  does  not  appeal',  whether  it  was  alleged  as  executory  or  as 
executed  :  if  the  former,  it  would  sustain  the  promise  alleged  ;  if  the  latter,  it  would 
not(r/).  And  that  case  is  an  authority  to  shew  that  the  liability  of  a  bailee  of  this 
sort  is  far  less  extensive  than  that  which  is  here  sought  to  be  imposed  upon  the  defen- 
dant. In  none  of  [888]  the  cases  did  the  question  arise  on  variance,  as  here.  The 
argument  on  the  other  side  must  go  the  length  of  saying  that  "  safely  and  securely  " 
means  "  with  a  reasonable  degree  of  care,"  and  nothing  more.  That,  however,  is  not 
the  true  construction  of  those  words.  With  respect  to  the  nisi  prius  cases,  even  if  in 
point,  the  court  would  hardly  be  guided  by  them  upon  a  question  of  this  sort.  In 
Kettle  v.  Bromsall  (Willes,  118),  it  was  held  that,  if  goods  are  delivered  by  A.  to  B. 
to  keep  safely,  B.  is  answerable  for  them  to  A.,  though  he  be  robbed  of  them. 
[Tindal,  C.  J.  That  was  an  action  of  detinue,  and  therefore  not  very  much  to  the 
purpose.]  In  Chitty's  Forms  (edit.  1844,  pp.  2  48,  249)  are  various  precedents  shewing 
that  different  forms  are  adopted,  according  to  the  different  species  of  bailments.  There 
being,  then,  precedents  both  ways,  recourse  must  be  had  to  the  principle  of  pleading 
that  requires  all  contracts  to  be  set  out  according  to  their  legal  effect.     That  clearly 

(e)  Citing  Heme's  Pleader,  76,  Vidian's  Entries,  37,  38. 

(c)  And  see  Faughan  v.  Menloue,  3  N.  C.  468,  4  Scott,  244,  7  C.  &  P.  525. 

((/)  See  the  pleadings,  3  Ld.  Rayni.  Entries,  163,  240,  2  Salk.  735. 
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is  not  done  here.     And,  if  the  declaration  describes  a  different  degree  of  liability  from 

that  which  the  law  imposes  upon  the  defendant,  that  may  lie  taken  advantage  of  as 
a  ground  of  variance. 

Tindal,  C.  J.      The  question  in  this  case  is,  whether  the  promise  laid   in  the 
declaration  and  denied  by  the  plea  of  nun  assumpsit,  is  the  promise  which  the  defen 
ilant   has  made.     The  defendant  is  only  liable  in   respect  of  some  promise  express  or 
implied.      There  clearly  was   no  express  promise  in  this  case ;   therefore  we   must 
consider  whether  the  promise  implied  by  law  lie  such  as  is  here  alleged.     Perhaps,  if 
the  words  "safely  and  securely"  are  taken  in  their  strict  sense,  the  promise  is  laid  too 
largely.     The  question,  however,  is,  whether  they  may  not  receive  a  more  modified 
construction,  and  be  held  to  mean — safely  and  securely,  regard  being  [889]  had  to  the 
relative  rights  and  duties  of  the  parties,     it  appeal's  to  me  that  they  may.     In  the 
first  place,  we  have  had  our  attention  called  to  a  long  series  of  precedents  in  which 
the  duty  or  the  promise  is  laid  wider  than  the  law  would  warrant,  unless  this  more 
extended  and  liberal  construction  be  given  to  the  words  salvo  et  secure,  or  unless  we 
are  to  suppose  that  they  were  all  cases  of  express  contracts  ;  and  some  of  them  are  of 
such  a  nature  that  it  is  impossible  there  could  have  been  any  express  contract.     Thus, 
in  the  precedent  in  Kastell,  fo.  8,  where  the  defendant  is  charged  in  case  for  negligently 
keeping  a  tire,  the  duty  is  laid,  "salvo  et  secure  custodire  teneatur,  ne,  pro  defeetu 
debitss  custodies  (a)  ignis  hujusmodi,  damnum  aliquod  vieinis  suis  eveniat  ullo  modo  ;" 
which  certainly  extends  it  beyond  the  degree  of  care  that  the  law  requires  (a).     Again, 
Kastellj  '■'<  b.,  in  an  action  against  the  owner  of  a  crane  for  improperly  craning  goods, 
tin1  defendant's  duty  is  alleged   to  be,   "salvo  et  secure,  absque  damno  proprietarii, 
eranare."     There,  if  the  words  are  to  be  construed  strictly,  a  larger  burthen  is  thrown 
upon  the  defendant  than  the  ordinary  degree  of  care  which  the  law  requires:  and  we 
cannot  suppose  that  to  have  been  the  subject  of  an  express  contract.     I  can  only  argue 
and  infer  from  these  and  the  numerous  other  instances  that  have  been  so  industriously 
brought  under  our  notice  in  the  discussion  of  this  case,  that  we  are  to  construe  these 
words  "salvo  et  secure"  with  reference  to  the  duty  or  the  promise  implied  by  law 
from  the  par-[890]-ticular  position  and  relation  of  the  parties,  and  not  in  the  stricter 
sense  contended  for  on  the  part  of  the  defendant.     In  the  present  case,  the  plaintiff 
hired  a  cab  to  convey  himself  and  his  luggage  to  a  certain  place.     The  undertaking 
charged  in  this  declaration,  "safely  and  securely"  to  convey  the  plaintiff  with  his 
Luggage  to  his  destination,  means  no  more  than  safely  and  securely  with  reference  to  the 
degree  "i   care  which,  under  the  circumstances,  the  law  required  of  the  defendant  ; 
that  is,  that  he  shall  use  such  a  reasonable  degree  of  care  that  the  plaintiff  shall  incur 
no  damage   or  loss   through   his  the  defendant's   negligence  or  default.     If   it    had 
appeared  that  the  defendant  was  a  common  carrier,  his  duty  would  have  been  to  carry 
and  deliver  safely  at  all  events,  without  excuse,  unless  prevented  by  the  act  of  God  or 
the  Queen's  enemies.     If,  on  the  other  hand,  he  had  been  a  mere  gratuitous  bailee, 
then  a  Less  degree  of  care  and  caution  would  have  been  required  of  him  than  is  required 
from  a  bailee  for  reward.     The  words  "  safely  and  securely,"  therefore,  receh  e  different 
interpretations  with  reference  to  the  character  in  which  the  defendant  is  charged.     1 
cannot  help  thinking  that  this  is  expressly  decided  by  Coggs  \.  Bernard.     The  under- 
taking there  was — "quod  cum  Bernard,  the  defendant,  the  LOthof  November,  13  \\ .  •", 
at,  iVc,  assumpsisset  salvo  et  secure  elevare,  Anglice,  to  take  up,  several  hogsheads  "I 
brandy  then  in  a  certain  cellar  in  1).,  et  salvo  et  secure  deponere,  Anglice,  bo  Lay  them 
down  again,  in  a  certain  other  cellar  in  Water  bane  ;"  and  the  breach  was     that  "the 
said  defendant  and  his  servants  and  agents  bam  negligenter  el   improvide  put   them 
down  again  into  the  said  other  cellar,  quod  per  defectum  curse  ipsius  the  defendant) 
his  servants  and  agents,  one  of  the  casks  was    itaved,"  &c.     No  objection  was  raised 
that  bhere  could  be  no  evidence  given  of  such  a  duty  as  that  charged  in  bhe  deciara 
lion:  but  bhe  objection  was,  that  there  was  no  [891]  consideration  laid.      The  whole 


(a)  In  Beaidien  v.  Fvngham,  P.  2  II.  I,  fo.  18,  pi.  5,  the  rule  is  still  more  stringently 
expressed, — " quare,  cum  secundum  legem  et  consuetudinem  regni  tiostri  Auglim 
hacteuus  obtentam,  quod  quilibet  de  eodem  regno  ignem  suum  salvo  et  ecurecu  todiat, 
et  custodire  teneatur,  ne  per  ignem  suum  dampnum  aliquod  vieinis  suis  eveniat." 
S.  C.  Fit*.  Abr.  tit.  Accion  sur  le  ease,  pi.  25,  Bro.  Abr.  tit.  Accion  sur  le  ca  e,  pi.  30. 
But  see  L-2  Ass.  fo.  259,  pi.  9.  And  see  I  Roll.  Abr.  454,  pL  8j  5  Vin.  Abr.  .'II  ; 
i  M.  &  G.  746,  n. ;  3  M.  &  G.  524,  n. 
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court,  however,  held  that  there  was  a  sufficient  consideration;  Lord  Holt  observing 
"that  the  owner's  trusting  him  with  the  goods  was  a  sufficient  consideration  to  oblige 
him  to  a  careful  management.''  And  I  think,  further,  that,  if  these  words  "safely  and 
securely  "  necessarily  and  exclusively  pointed  at  the  peculiar  liability  of  a  common 
canier.  we  should  not  have  found  them  used  in  so  many  precedents  of  declarations 
against  other  descriptions  of  bailees.  Upon  the  whole,  therefore,  it  seems  to  me  that 
the  precedents  cited  are  sufficient  authority  to  shew  that  the  promise  in  this  case  is 
well  laid  ;  and  that  the  rule  for  a  nonsuit  must  be  discharged. 

Coltman,  J.  Apart  from  authority,  the  words  "safely  and  securely"  are 
undoubtedly  open  to  the  observations  addressed  to  us  mi  the  part  of  the  defend, mt. 
But  it  seems  to  me  that  a  long  course  of  authorities  has  put  a  construction  upon  those 
words,  limiting  and  restricting  them  to  the  particular  promise  or  duty  the  breach  of 
which  is  charged.  Harris  v.  Gostar  seems  to  be  precisely  in  point.  The  precedents 
cited,  as  well  antient  as  modern,  shew  that  it  has  been  usual,  in  all  cases  of  bailment, 
tn  allege  the  undertaking  to  be  "safely  and  securely  "  to  keep  or  convey  the  goods, 
without  regard  to  the  particular  degree  of  care  resulting  in  law  from  the  nature  of 
the  bailment;  and,  in  the  breach,  to  impute  a  neglect  of  that  duty.  I  therefore  think 
we  are  warranted  in  saying  that  the  undertaking  alleged  here  is  an  undertaking  to 
carry  the  plaintiff  and  his  luggage  with  that  degree  of  safety  and  security  which  in 
law  results  from  the  relation  of  the  parties. 

CRESSWELL,  J.  Upon  consideration,  I  am  bound  to  say  that  I  have  arrived  at  the 
same  conclusion  :  and  I  think  that  the  view  we  are  taking  is  supported  both  by  [892] 
authority  and  the  reason  of  the  thing.  Harris  v.  Costar  is  expressly  in  point.  The 
long  and  almost  uniform  course  of  precedents  also  tends  to  shew  that  these  words 
"safely  and  securely"  do  not  necessarily  import  absolute  assurance,  but  are  to  be  con- 
strued with  reference  to  the  character  of  the  party  and  the  nature  of  the  bailment. 
Even  a  common  carrier  is  not  an  insurer  in  the  largest  sense  ;  for  the  law  excepts  the 
act  of  God,  and  of  the  king's  enemies.  In  the  case  of  a  bailee  without  reward  (a), 
the  degree  of  liability  is  less  than  in  that  of  a  bailee  with  reward.  This  was  the 
opinion  of  Lord  Holt  in  Ooggs  v.  Bernard.  He  says  (2  Lord  Rayin.  915):  "Suppose 
the  bailee  undertakes  safely  and  securely  to  keep  the  goods,  in  express  words,  yet 
even  that  won't  charge  him  with  all  sorts  of  neglects ;  for,  if  such  a  promise  were  put 
into  writing,  it  would  not  charge  so  far  even  then.  Hobart,  34.  A  covenant  that 
the  covenantee  shall  have,  occupy,  and  enjoy  certain  lands,  does  not  bind  against 
the  acts  of  wrong-doers,  3  Cro.  214,  ace,  2  Cm.  425,  ace,  upon  a  promise  for  quiet 
enjoyment.  And,  if  a  promise  will  not  charge  a  man  against  wrong-doers,  when  put 
in  writing,  it  is  hard  it  should  do  it  more  so,  when  spoken.  Doct.  &  Stud.  130  is  in 
point, — that,  though  a  bailee  do  promise  to  re-deliver  goods  safely,  yet,  if  he  have 
nothing  for  the  keeping  of  them,  he  will  not  be  answerable  for  the  acts  of  a  wrong- 
doer." The  same  words  are  used  in  both  cases,  and  the  same  promise  alleged,  and 
vet  they  are  to  be  construed  with  reference  to  the  nature  of  the  bailment:  the  words 
must  receive  a  construction  more  or  less  extended,  regard  being  had  to  the  character 
of  the  person  to  be  charged.  It  has  been  said  that  it  does  not  appear  from  the  judg- 
ment in  that  case,  that  so  narrow  a  construction  was  put  upon  the  words  "  salvo  et 
secure."  But  the  declaration  charged  that  the  defendant  assumpsisset  salvo  et  secure 
[893]  elevare  the  brandies,  et  salvo  et  secure  deponere  them  ;  and  that  the  defendant 
and  his  servants  and  agents  tarn  negligenter  et  improvide  put  them  down,  quod  per 
defectum  cune  ipsius,  the  defendant,  his  servants  anil  agents,  one  of  the  casks  was 
staved  :  and  it  was  moved  in  arrest  of  judgment,  "for  that  it  was  not  alleged  in  the 
declaration  that  the  defendant  was  a  common  porter,  nor  averred  that  he  had  any 
thing  for  his  pains."  Lord  Holt  says:  "Secondly,  it  is  objected  that  there  is  no  con 
sideration  to  ground  this  promise  upon,  and,  therefore,  the  undertaking  is  but  nudum 
pactum.  But  to  this  I  answer,  that  the  owner's  trusting  him  with  the  goods  is  a 
sufficient  consideration  to  oblige  him  to  a  careful  management."  That  learned  judge 
construes  the  words  "salvo  et  secure  "  as  importing  an  obligation  equivalent  to  a 
"careful  management."     I  therefore  think  the  authorities  sustain  this  declaration. 

ERLE,  J.  I  am  of  the  same  opinion.  The  defendant  contends  that  the  words 
used  in  this  declaration  import  a  promise  of  absolutely  safe  conveyance.  It  appears, 
however,  from  the  long  course  of  precedents  and  authorities,  that  that  is  not  so.     The 

(a)  Vide  post,  y'J-3  («;. 
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degree  of  care  required  by  law  from  a  bailee,  varies  with  the  nature  of  the  bailment; 

a  gratuitous  bailment  (a)1  imposes  upon  the  bailee  a  less  degn f  responsibility  than  a 

bailment  for  reward.    The  distinction  is  fully  pointed  out  in  Goggs  v.  Bernard.    What- 
ever the  nature  of  the  bailment,  it  appears  to  have  been  usual  to  charge  generally  a 

duty  tn  use  due  rare,  and  a  luvarh  of  that  duty.    Tin-  derive  of  at  t rut  ion  to  t  he  safety 
of  the  thing  with  which  the  defendant  is  intrusted,  is   regulated  by  a  reference  to  the 
character  he  tills. 
Rule  discharged. 


[894]     Parkhubst  v.  Gosden.     May  2,  1846. 

This  court  cannot  aid  a  party  in  obtaining  a  copy  of  the  notes  taken  at  a  trial. — An 
application  for  a  rule,  that  a  defendant  might  be  furnished  with  a  copy  of  the  notes 
taken  by  the  judge  of  the  sheriffs  of  London's  court  on  a  former  trial  between  the 
same  parties,  was  refused. 

C.  Jones,  Serjt.,  moved  for  a  rule  calling  upon  the  judge  of  the  sheriffs'  court, 

London,  to  shew  cause  why  the  defendant  should  not  he  furnished  with  a  copy  of  the 
notes  taken  by  him  upon  a  trial  between  the  parties  to  this  action,  had  before  him  in 
the  year  1*42,  upon  an  affidavit  that  such  notes  were  material  and  necessary  to  the 
defence  of  the  present  action — to  enable  the  defendant's  counsel,  upon  the  trial  of  this 
cause,  to  cross-examine  the  plaintiff's  witnesses. 

Tixiiai.,  C.  .1.  How  can  we  grant  a  rule  against  the  judgeof  thesheriffs'  court  '  I 
do  not  know  that  he  is  bound  to  take,  a  note  at  all  («)-.  The  defendant  should  have 
taken  care  to  have  some  person  present  at  the  former  trial  capable  of  taking  a  note  of 
what  occurred.  Judges'  notes  are  not  to  lie  made  instruments  of  attach  or  defence  in 
the  hands  of  either  party. 

The  rest  of  the  court  concurred. 

Jones  took  nothing  (//). 


[895]    Zrr.t'KTA  ami  Others  /■.  Miller  and  Otiikrs.     May  7,  1846. 

A  plea  framed  fairly  to  raise  the  question  whether  the  action  is  not  rendered 
unmaintainable  by  reason  of  the  non-performance  of  an  alleged  condition  precedent, 
is  an  issuable  [ilea. 

Assumpsit.  The  declaration  slated  that,  on  the  2nd  of  November,  L844,  by  a, 
certain  agreement  in  writing,  dated,  &c,  then  made  between  tin1  defendants  on  the 
one  part,  and  the  plaintiffs  on  the  other  part,  and  signed  by  the  plaintiffs  and  the 
defendants  respectively,  it  was  agreed  that  the  defendants  should  furnish  a  pair  of 
direct-acting  steam-engines  of  the  collective  power  of  .'ioO  horses,  of  the  best  materials 
and  workmanship,  fitted  complete  with  expansion  valves  and  gear,  tubular  boilers, 
safety-valves,  nozzles,  and  gear,  stop-valves,  nozzles,  and  gear,  brine-pumps  and 
refrigerators  or   other   suitable  apparatus,  a  small  engine  to  Mil  the  boilers,  water 

gauges  and  gaUge-COcks,  hand  pump  and  Leather  llose,  feed,  injection,  and  blow  oil' 
pipe-  and  cocks;  all  the  pipe-  of  copper  that  could  with  propriety  he  made  ot  (hat 
mil  .rial,  chimney  and    sleani  chest    easing,  paddle  wheels  and  flats,  coal  i  ases,  fender,-, 

(k)'  Q.  d.  a. gratuitous  bailment  for  i  he  sole  benefit  of  i  he  bailor,  depositum  or  man- 
datum  ;  not  eiiiiiuioilatum,     a  gratuitous  bailment  for  the  sole  benefit  of  the  bailee. 

(</)'-'    Hut  by  the  resolution  of  the  judges  respecting    motions  for  new  trials,  in  cases 

before  sheriffs  and  judges  of  inferior  courts  of  record,  "upon  all  motions  respecting 
causes  tried  before  sheriffs  or  judges  of  inferior  courts  ol  record,  pursuant  to  the 
statute  (3  &  I  W.  I.e.  t2),  ss.  17,  18,  the  party  making  the  application  to  the  court 
above  must  produce  an  examined  copy  oi  the  notes  of  the  sheriff  or  his  deputy  or  oi 
the  judge  who  tried  the  cause,  together  wiili  an  affidavit  verifying  such  to  be  a  true 
copy."  And  see  Mamsell  "i  Mansfield  \.  Brearej/,  I  A.  a  E.  -'117,  .'!  N.  &  M.  171  ; 
Bwrney  v.  Wait  on  m  Moxall,  I  A.  &  E,  348,  n.,  3  N.  &  M.  172,  n.  ;  Hull  v.  Middletm, 
i  X.  &  M.  368  ;  Walker  v.  Needham,  3  M.  &  G.  567. 
(I>)  Vide  ante,  874  (b). 
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ladders,  and  flooring-plates,  including  a  complete  set  of  engineers'  tools  to  work  the 
engines,  and  extras  as  per  a  certain  list  No.  1,  which  then  accompanied  the  said 
agreement,  erected  on  board,  painted  and  ready  with  every  metallic  part  complete 
to  set  to  work,  for  15,0501.  :  and,  further,  to  supply  the  duplicates,  extras,  and 
stores,  as  per  a  certain  list  No.  2,  which  accompanied  the  said  agreement,  for  16401.  ; 
and  that  the  engines  should  be  completed  ready  to  be  put  on  hoard  in  eight 
months  from  the  date  of  the  said  agreement  ;  and  the  consumption  of  fuel  to  be 
5  lbs.  of  good  coal  per  horse-power  per  hour:  and  that  the  plaintiffs  should  pay 
them  the  said  sums  in  the  following  manner,  viz.  one  fourth  part  on  signing  the  said 
agree-[896]  nient,  one  fourth  part  when  the  engines  should  be  half  finished,  one  fomth 
part  when  the  engines  should  be  ready  to  lie  put  on  board,  one  fourth  part  when  the 
engines  should  be  completed  on  board.  Averment  that,  the  said  agreement  being 
so  made  as  aforesaid,  afterwards,  and  before  the  commencement  of  the  suit,  to  wit, 
on  the  day  and  year  aforesaid,  in  consideration  thereof,  and  that  the  plaintiffs,  at 
the  request  of  the  defendants,  had  then  promised  the  defendants  to  perform  the  said 
agreement  in  all  things  on  the  defendants'  part  to  be  performed,  the  defendants  then 
promised  the  plaintiffs  to  perform  the  agreement  in  all  things  on  the  defendants'  part 
to  be  performed  :  that  the  plaintiffs  did,  on  signing  the  said  agreement,  to  wit,  on  the 
day  ami  year  aforesaid,  and  long  before  the  commencement  of  the  suit,  pay  the 
defendants  one  fourth  part  of  the  said  sum  of  15,0501.,  and  they  the  plaintiffs,  at  the 
time  when  the  said  engines  ought,  according  to  the  said  agreement,  to  be  completed 
ready  to  be  put  on  board,  and  at  the  time  when  they  ought,  according  to  the  said 
agreement,  to  have  been  completed  on  board  respectively,  were  ready  and  willing  to 
receive  the  same  on  board,  and  to  permit  anil  allow  the  same  to  be  put  and  completed 
on  board  respectively  (to  wit,  on  board  a  certain  vessel  then  provided  for  the  reception 
of  the  same,  and  on  board  whereof  the  defendants  could  and  might  have  put  and 
completed  the  same  if  they  had  been  ready  to  perform  the  said  agreement  on  their 
part  and  their  said  promise)  ;  and  the  plaintiffs  were  at  all  times  from  the  making  of 
the  said  agreement,  to  wit,  until  the  commencement  of  the  suit,  ready  and  willing  to 
perform  the  said  agreement  on  their  part  and  their  said  promise — of  all  which  the 
defendants  then  had  notice  :  that,  after  the  making  of  the  said  agreement,  and  after 
the  date  thereof,  eight  months  elapsed  before  the  commencement  of  the  suit ;  yet  the 
defendants  did  not  nor  would  com  [897]-plete  the  said  engines,  nor  were  the  same 
completed  ready  to  be  put  on  board  in  eight  months  from  the  date  of  the  said  agree- 
ment or  at  any  other  time,  nor  were  the  same  so  put  on  board  :  and  by  reason  of  the 
premises,  and  for  want  of  the  said  engines  on  board  thereof,  the  said  vessel  of  necessity 
could  not  be  profitably  employed,  and  lay  unemployed  for  and  during  a  long  time,  to 
wit.  eleven  weeks,  which  elapsed  after  the  expiration  of  the  said  eight  months,  and 
bi  fore  the  commencement  of  the  suit  ;  and  thereby  the  plaintiffs  then  lost  the  profit 
of  employing  the  same,  anil  thereby  also  the  said  vessel,  and  certain  seams  and  open 
spaces  thereof,  were  of  necessity,  during  the  time  aforesaid,  kept  open  and  uncaulked, 
and  exposed  to  the. rain  and  weather,  which  thereby  then,  during  the  time  aforesaid, 
greatly  wetted,  rotted,  and  damaged  the  said  vessel;  and  thereby  also  the  plaintiffs 
sustained  great  loss  of  profit  which  they  otherwise  would  have  made,  &e. 

The  defendants,  after  having  obtained  time  to  plead  on  the  usual  terms,  of  pleading 
issuably,  rejoining  gratis,  and  taking  short  notice 'of  trial,  pleaded — that,  although, 
after  the  making  of  the  agreement  in  the  declaration  7iientioned,  and  within  the  said 
space  of  eight  months  from  the  date  of  the  said  agreement,  and  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  1st  day  of  March,  1845,  the  engines  in  the  declaration 
mentioned  duly  were  by  the  defendants  half  finished,  according  to  the  terms  and 
meaning  of  the  said  agreement,  of  which  the  plaintiffs  then  had  notice;  yet  the 
plaintiffs  did  not  nor  would  then,  although  they  were  then  requested  so  to  do  by  the 
defendants,  or  at  any  other  time  before  the  commencement  of  the  suit,  pay  to  the 
defendants  one  fourth  part  of  the  said  sum  of  15,0501.,  or  any  part  thereof,  according 
to  the  terms  and  meaning  of  the  said  agreement ;  and  that  the  plaintiffs  then,  and 
t  hence  hitherto,  had  wholly  refused  so  to  do  :  contrary  [898]  to  the  terms  and  mean- 
ing of  the  said  agreement,  and  of  their  promise  so  made  as  aforesaid — verification. 

The  plaintiffs,  treating  this  as  a  non-issuable  plea,  signed  judgment  on  the  28th  of 
November  last.  On  the  9th  of  December  the  parties  attended  before  Coltman,  J.,  at 
chambers,  upon  a  summons  taken  out  by  the  defendants  to  set  aside  such  judgment 
for  irregularity,  when  that  learned  judge  stayed  the  proceedings  until  the  fourth  day 
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of  Hilary  term,  iii  order  to  give  the  defendants  an  opportunity  to  make  the  application 
in  court. 

Chaimell,  Serjt.,  accordingly,  on   the   fourth   day  of   the  last   term,  obtained   a 

rule  nisi. 

Sir  T.  Wilde,  Serjt.  (with  whom  was  Aspland),  on  a  former  day  in  this  term, 
shewed  cause.  This  is  clearly  not  an  issuable  plea:  no  issue  could  be  taken  upon  it 
that  would  decide  the  action  upon  its  merits.  It  is  consistent  with  a  perfect  breach 
by  the  defendants,  of  the  agreement  they  have  entered  into.  The  defendants  must 
result  to  their  remedy  by  cross  action.  The  plea  is  evidently  pleaded  for  the  purpose 
of  raising  the  question  whether  or  not  tin'  defendants'  obligation  to  complete  the 
engines  was  conditional  upon  the  due  payment  by  the  plaintiffs  of  the  instalments  at 
the  limes  stipulated  for.  It  is  clear,  however,  that  such  payment  was  not  a  condition 
precedent.  There  is  not  an  entire  failure  of  consideration.  Pordage  V.  Cole  (]  Wins. 
Saund.  320)  and  the  notes  thereto,  lu^nr  v.  Eyre  (\  \\,  Bla.  "27.">,  n.),  Carpenter  v. 
Cress/well  (\  Bingh.  409,  1  M.  &  1'.  (id),  Stavers  v.  Curling  (3  N.  C.  355,  3  Scott,  7-H>), 
and  Mattock  v.  Kinglake  | 10  Ad.  &  E.  50  ;  2  1>.  ,v-  I>.  343),  shew  distinctly  that,  where 
there  are  acts  to  lie  done  by  either  pally,  the  performance  of  the  whole  agreement  by 
the  one  is  not  a  condition  precedent  to  [899]  liis  right  to  sue  for  a  breach  on  the  part 
of  the  other,  unless  it  lie  expressly  so  stipulated,  or  the  thine-,  the  non-performance  of 
which  is  complained  of,  goes  to  the  whole  consideration.  This  plea  would  be  sustained 
by  proof  of  a  delay  of  forty-eight  hours  in  the  payment  of  an  instalment,  or  a  pay- 
ment short  by  101.  of  the  stipulated  amount.  Whether  or  not  a  plea  is  issuable,  must 
depend  upon  whether  it  is  one  upon  which  an  issue  can  be  taken,  the  decision  of  which 
will  dispose  of  the  cause  one  way  or  the  other  :  that  is  the  principle  that  will  be  found 
to  pervade  most  of  the  cases  ;  and  it  is  impugned  by  one, — Mackay  v.  Wood  (7  M.  & 
W.  420).  [Chaimell,  Serjt.  We  rely  upon  Staples  v.  Holdswoiih  (b),  Wilkinson  v. 
Page  (6  M.  .V  G.  1012,  7  Scott,  X.  U.  961),  Steel  v.  Earmer(U  M.  -V  W.  136).]  That 
is  a  case  in  the  plaintiffs' favour.  [Erie,  J.,  referred  to  Withers  v.  Reynolds  ('-  I!-  & 
Ad.  882).] 

Chaimell,  Serjt.,  in  support  of  the  rule.  The'  [ilea  is  issuable.  A  general  demurrer 
is  an  issuable  plea  within  the  moaning  of  the  rule.  This  plea,  clearly  puts  the  law  in 
issue,  and,  if  demurred  to,  will  determine  the  action;  the  rule  is  distinctly  laid  down 
in  Steele  v.  Harmer.  The  plea  is  tantamount  to  a  general  demurrer,  for  it  is  the  only 
plea.  The  judgment  of  Maule,  J.,  in  Wilkinson  v.  Pagt  0i  M.  &  G.  1014)  shews  that, 
to  make  a  plea  issuable,  it  is  not  necessary  that  it  should  be  one  that  goes  to  the 
merits,  in  the  popular  sense  in  which  the  expression  is  sometimes  understood.  [Cress 
well,  . I.  lias  it  not  usually  been  considered  that  a  plea,  to  satisfy  the  rule,  must 
tender  an  issue  of  fact,  which,  if  traversed,  will  determine  the  cause  on  its  merits'!] 
Such,  mi  [900]  doiibtedly,  was  formerly  the  understanding  of  the  rule.  But  recent 
decisions  have  somewhat  enlarged  it.  In  Mackay  v.  Jl'outl,  l'arke,  15.  says:  "That  it 
is  to  be  considered  an  issuable  plea,  upon  which  a  decision  on  demurrer,  or  by  a  jury, 
would  determine  the  action  on  the  merits."  And  Alderson,  B.,  says:  "Any  plea 
must  be  considered  an  issuable  plea,  which,  being  determined  iii  Favour  of  the  defen 
daut,  shews  that  the  plaintiff  has  no  right  of  action.  The  rule  to  be  collected  from 
the  decision  of  this  court,  in  Hiwnphreys  \.  Th  Earl  oj  II  atdegraw  (6  M.  &  W.  622)  is, 
thai  a  plea  is  an  issuable  plea  which  tenders  some  matter,  upon  which,  if  issue  be 
taken,  the  ease  would  be  decided  upon  the  merits."  The  last  case  upon  the  subject, 
— in  which  the  rule  is  distinctly  and  correctly  laid  down,     is  Steele  v.  aarmer(]  I  M.  & 

W.    136).      There,    in    an   action    by    the    indorsee   against   the  acceptors   of   a    bill   of 

exchange,  the  defendants,  who  were  under  the  terms  of  pleading  issuably,  pleaded 
(amongst  others)  the  following  pleas,  first,  that,  after  acceptance  and  before  indorse 
men!  to  tin'  plaintiff,  the  drawee  waived  the  acceptance,  ami  discharged  the  defen 
danta  from  payment  thereof,  of  which  the  plaintiff  had  notice.  Secondly,  that,  after 
the  making  and  accepting  of  the  bill,  and  before  it  became  dm,  it  was  delivered  by 
the  defendants  to  \\ .  the  drawer,  and  thai  after  it  was  so  accepted  and  delivered,  and 

while   W.   was  the  holder  and   payee    thereof,  and  before  it    became  due,    \\  .   indorsed   il 

to  II.,  one  of  the  acceptors,  and  then  delivered  it  to  II.,  with  t he  intention  of  divesting 
himself,  and  thereby  he  did  divest  himself,  of  all  right,  title,  &o.,  in  the  ''ill.  ami  of 

(b)   l  \.  ('.  I  ll,  5  Sett,  432,  <;  Dowl.  1'.  C.  L96.     And  see  WettenhaU  v.  Graham, 
■I  X.  ('.  71  I,  0  Scott,  603,  6  Dowl.  I".  C.  746, 
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the  right  of  suing  thereon,  and  of  indorsing  the  same  again  :  that  it  was  indorsed  to 
H.  for  a  valuable  consideration  :  that  II.  continued  to  be  the  holder  of  the  said  bill 
always  from  the  time  of  [901]  the  indorsement  thereof  until  it  was  afterwards 
delivered  by  H.  to  the  plaintiff;  and  that,  at  the  time  when  the  bill  was  so  delivered 
to  the  plaintiff' by  H.,  the  plaintiff  had  notice  of  all  the  facts.  It  was  held  that  these 
were  issuable  pleas:  and  the  court  thus  lay  down  the  rule: — "An  issuable  plea  is 
that  which  puts  the  merits  of  the  cause,  either  on  the  facts  or  the  law,  in  issue — which 
will  decide  the  action.  A  plea  may  ultimately  turn  out  to  be  bad,  but  it  is  not  there- 
fore non-issuable,  for,  if  it  were,  a  plea  could  not  be  issuable  unless  it  were  also  a  good 
one."  Here,  the  plea  alleges,  nut  a  mere  failure  by  the  plaintiffs  to  perform  their 
part  of  the  contract,  but  an  absolute  refusal  to  pay  the  second  instalment.  The  case 
is,  therefore,  substantially,  within  that  of  Withers  v.  Reynolds  (2  B.  &  Ad.  882).  R, 
agreed  to  supply  W.  with  straw,  to  be  delivered  at  W.'s  premises  at  the  rate  of  three 
loads  in  a  fortnight,  during  a  specified  time  ;  and  W.  agreed  "to  pay  R.  33s.  per  load 
for  each  load  of  straw  so  delivered  <m  his  premises"  during  the  above  period.  After 
the  straw  had  been  supplied  for  some  time,  W.  refused  to  pay  for  the  last  load  delivered, 
and  insisted  on  always  keeping  one  payment  in  arrear :  it  was  held  that,  according 
to  the  true  effect  of  the  agreement,  each  load  was  to  be  paid  for  on  delivery  :  and 
that,  cm  W.'s  refusal  to  pay  for  them,  R.  was  not  bound  to  semi  any  more.  Lord 
Tenterden  said:  "There  is,  I  think,  no  doubt  that,  by  the  terms  of  this  agreement, 
the  plaintiff  was  to  pay  fur  the  loads  of  straw  as  they  were  delivered.  If  that  were 
not  so,  the  defendant  would  have  been  liable  to  the  inconvenience  of  giving  credit  for 
an  indefinite  length  of  time,  and,  in  case  non-payment,  bringing  an  action  for  a  very 
large  sum  of  money;  which  docs  not  appear  to  have  been  intended  by  the  contract. 
The  only  ques-[902]-tion  is,  whether,  upon  the  plaintiffs  saying  '  I  will  not  pay  for 
the  goods  on  delivery  '  (for,  that  was  the  effect  of  the  communication  to  the  defendant), 
it  was  incumbent  on  the  defendant  to  go  on  supplying  straw  ;  and  he  clearly  was  not 
obliged  to  do  so."  And  Patteson,  J.,  said  ;  "If  the  plaintiff' had  merely  failed  to  pay 
for  any  particular  load,  that  of  itself  might  not  have  been  an  excuse  to  the  defendant 
for  delivering  no  more  straw  but  the  plaintiff  here  expressly  refuses  to  pay  for  the 
loads  as  delivered ;  the  defendant,  therefore,  is  not  liable  for  ceasing  to  perform  his 
part  of  the  contract."  To  disallow  this  plea  would  be  to  deprive  the  defendants  of 
their  writ  of  error.  [Tindal,  C.  J.  To  allow  it  would  be  to  give  them  an  opportunity 
to  carry  the  plaintiffs  through  all  the  courts  ;  which  it  was  the  object  of  the  rule  to 
avoid.]  The  rule  does  not  prevent  this,  where  the  defendant  demurs  generally  to 
the  declaration.     The  question  is,  whether  the  point  is  raised  bona,  fide. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  opinion  of  the  court. 

This  was  a  rule  to  shew  cause  why  the  judgment  which  had  been  signed,  should 
not  be  set  aside.  The  action  was  1  nought  upon  an  agreement  made  between  the 
plaintiffs  and  the  defendants,  whereby  it  was  agreed  that  the  defendants  should  furnish 
a  pair  of  direct-acting  steam-engines  of  the  collective  power  of  350  horses  ;  with  every 
metallic  part  complete  to  set  to  work,  for  15,0501.  ;  and  further  supply  duplicate  extras 
and  stores,  as  per  list  No.  2,  for  16401.;  and  that  the  engines  should  be  completed 
ready  to  put  onboard,  in  eight  months  from  the  date  of  the  said  agreement;  and 
that  the  plaintiff's  should  pay  them  the  said  sums  in  the  following  manner,  namely, 
one  fourth  part  on  signing  the  agreement,  one  fourth  part  when  the  engines  should 
[903]  lie  half  finished,  one  fourth  part  when  the  engines  should  be  ready  to  be  put  on 
board,  and  one  fourth  part  when  the  engines  should  be  completed  on  board. 

The  declaration  contained  an  averment  of  the  payment  by  the  plaintiffs  of  one 
fourth  part  at  the  signing  of  the  agreement,  and  of  readiness  and  willingness  to  perform 
the  agreement  on  their  part,  and  alleged,  by  way  of  breach,  that  the  engines  were  not 
completed,  ready  to  be  put  on  board,  in  eight  months  from  the  date  of  the  agreement, 
nr  at  any  other  time,  nor  were  put  on  board. 

The  defendants  having  obtained  time  to  plead,  on  the  terms  of  pleading  issuably, 
pleaded  that,  although,  after  making  the  agreement  in  the  declaration  mentioned, 
and  within  the  said  space  of  eight  months  from  the  date  of  the  said  agreement,  and 
before  the  commencement  of  the  suit,  the  engines  in  the  declaration  mentioned  were 
by  the  defendants  half  finished,  according  to  the  terms  and  meaning  of  the  said  agree- 
ment ;  of  which  the  plaintiffs  had  notice  ;  yet  the  plaintiffs  did  not  nor  would  then, 
although  requested  so  to  do  by  the  defendants,  or  at  any  other  time  before  the 
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commencement  of  fche  suit,  pay  to  the  defendants  one  fourth  part  of  the  said  sum  of 

15,0501.,  or  any  part  thereof,  according  to  the  terms  and  meaning  of  the  said  agreement  ; 
but  the  plaintiffs  then  and  from  thenceforth  wholly  refused  so  to  do  :  contrary  to  the 
terms  and  meaning  of  the  said  agreement,  and  of  their  promise  so  made  as  aforesaid. 

The  plaintiffs  thereupon  signed  judgment:  and  upon  the  present  motion  the 
question  arises,  whether  the  plea  pleaded  was  an  issuable  plea  within  the  meaning  of 
the  order  for  time  to  plead. 

The  plea  objected  to  appeals  to  be  pleaded  with  a  view  to  raise  the  question 
whether  the  defendants  wei-e  bound  to  complete  and  deliver  the  engines  under  the 
[904]  agreement,  if  the  stipulated  payments  were  not  made  by  the  plaintiffs  as  the 
work  proceeded. 

ft  is  not  necessary  for  us  in  the  present  stage  of  the  proceedings,  to  pronounce  an 
opinion  whether  the  plea  in  question  is  a  good  plea  or  not.  It  is  not  manifestly  a  bad 
plea  :  on  the  contrary,  it  may  bethought  to  raise  a  fair  question  of  doubt  in  matter 
of  law,  the  decision  of  which  will  determine  the  legal  rights  of  the  parties  upon  the 
merits.  It  was  said  by  the  court  of  Exchequer,  in  the  late  case  of  Steele  v.  Harmer 
( 14  M.  .V  \Y.  139),  "An  issuable  plea  is  that  which  puts  the  merits  of  the  cause,  either 
on  the  facts  or  the  law,  in  issue  which  will  decide  the  action.  A  plea  may  ultimately 
turn  out  to  be  had  ;  but  it  is  not  therefore  non-issuable  ;  for,  if  it  were,  a  plea  could 
not  be  issuable,  unless  it  were  also  a  good  one."  This  is  in  conformity  with  the  rule 
before  laid  down  in  Mackay  v.  Wood  (7  M.  &  W.  421),  where  it  was  said  by  Parke,  B., 
"That  is  to  be  considered  an  issuable  plea  upon  which  a  decision  on  demurrer,  or  by 
a  jury,  would  determine  the  action  on  the  merits."  We  think  the  plea  pleaded  in  the 
present  ease  does  raise  a  question  of  law  on  which  the  defendants  are  entitled  to  have 
the  deliberate  judgment  of  the  court,  and  the  opinion  of  a  court  of  error;  and  that 
the  plea  is  calculated  to  bring  the  question  to  a  decision  on  the  merits,  without  any 
unfair  delay  or  embarrassment  of  the  plaintiffs:  and  we  think,  therefere,  that  we 
shall  best  meet  the  justice  of  the  case  by  following  the  course  adopted  in  the  above- 
cited  case  of  Steele  v.  Harmer.  The  rule  therefore  will  be  mads  absolute,  the  costs  to 
be  costs  in  the  cause. 

Rule  absolute  accordingly. 

[905]     Keys  /•.  Harwood.     May  7,  1846. 

[S.  C.  15  L.  .1.  C.  T.  207.] 

Where  by  the  terms  of  a  contract  a  service  to  be  performed  by  A.  for  H.  is  to  be  paid 
for  in  goods,  A.  cannot  declare  in  debt  for  the  value  of  the  service  but  must  sue  on 
the  special  contract. — Hut.  if  B.,  by  his  own  act,  render  the  delivery  of  the  goods 
impossible,  A.  may  sue  in  debt  for  the  value  of  the  service.  So,  if  li.  allow  the 
goods  to  be  sold  under  an  execution  against   him. 

Debt,  for  board,  lodging,  and  necessaries,  provided  by  the  plaintiff  for  the  defen 
ilant  and  his  son,  at  the  defendant's  request,  for  money  lent,  and  for  money  found 
due  upon  ;iu  account  stated. 

Pleas,  except  as  to  til,  .'is.  lid.,  never  indebted,  payment,  and  accord  ami  satisfaction, 
and,  as  to  that  sum,  payment   into  court. 

At  the  trial,  before  Maule,  J.,  at  the  last  silting  for  .Middlesex  in  this  term,  the 
plaintiff  claimed  291.  12s.  6d.  as  the  balance  due  to  him  for  the  board  and  Lodging  ol 

the  defendant  and  his  son,  of   the    former,  at   the  rate  of  25s.,  of  the  latter,  at   the  rate 

of  His.,  per  week.  I  pon  the  cross-examination  of  the  first  witness  called  to  prove  the 
plaintiffs  case,  the  defendant's  counsel  put  into  his  hands  a  paper  (not  in  the  hand 
writing  of  the  witness),  purporting  to  be  an  agreement  between  tin-  plaint  ill' and  the 
defendant  fixing  the  terms  upon  which  the  defendant  ami  his  son  were  to  be  boarded 
by  the  plaintiff.  The  witness  stated  that  he  had  never  seen  the  agreement  before 
but  he  proved  the  plaintiff's  signature  thereto      It   was  thereupon  objected  that   the 

plaint  ill' was  bound  to  put  In  the  agreement  as  pail  of  his  case.  The  learned  judge, 
however,  thought  otherwise.      The  agreement   was  t  hen    put    in   by  the  defendant      ll 

was  as  follows  : — 

"Memorandum    of    agreement     bet  ween     Edward     Keys    mi     tl ne    pail,    and 

•I.  li.  Harwood  of  the  other    that  I,  the  said  Edward  Keys  agree  to  board  and  lodge 
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the  said  J.  B.  Hanvood,  in  the  usual  way  that  hoarders  are  generally  treated,  for  the 
sum  of  25s.  per  [906]  week,  and  his  son  William  Harwood,  for  the  sum  of  10s.  per 
week,  being  in  all  35s.  per  week  ;  and,  in  payment  for  the  above  board  and  lodging, 
I,  Edward  Keys,  agree  to  take  the  furniture  deposited  in  my  premises  by  J.  B.  Harwood 
as  per  inventory  annexed,  and  valued  at  281.  10s.,  provided  the  said  J.  B.  Harwood 
continues  to  board  and  lodge  in  his  apartments  on  the  first  floor  until  the  above 
281.  10s.  is  expended.  I  also  agree  to  take  such  furniture  as  I  may  want  out  of  the 
inventory,  for  the  amount  due  to  me,  at  any  time  the  said  J.  B.  Harwood  may  want 
to  quit  my  premises  :  the  furniture  in  question  to  be  valued  by  a  broker  or  brokers 
disinterested  to  either  party."  (Signed)         "Edward  Keys. 

"London,  Dee.  9,  1844." 

On  the  part  of  the  plaintiff  it  was  objected  that  the  agreement  was  inadmissible, 
for  want  of  a  stamp.  The  objection  was  overruled,  on  the  ground  that  the  subject- 
matter  of  the  agreement  did  not  necessarily  appear  to  be  of  the  value  of  201. 

It  was  then  insisted  on  behalf  of  the  defendant,  that  the  plaintiff  should  have 
declared  specially  upon  the  agreement,  instead  of  declaring  generally  for  board  and 
lodging,  to  be  paid  for  on  request.  It  appeared,  however,  that,  after  the  agreement 
had  been  entered  into,  the  furniture  in  question  had  been  taken  in  execution,  and 
sold,  under  a  judgment  obtained  against  the  defendant  by  a  third  person,  and  that 
the  plaintiff  was  prevented,  by  the  defendant's  refusal  to  make  an  affidavit,  from 
asserting  his  title  to  it. 

The  learned  judge  left  the  case  to  the  jury  with  strong  observations  upon  the 
conduct  of  the  defendant  in  withholding  his  affidavit.  The  jury  returned  a  verdict 
for  the  plaintiff  for  231.  9s.  beyond  the  sum  paid  into  court. 

[907]  Byles,  Serjt.,  on  a  former  day,  moved  for  a  new  trial  on  the  grounds  of 
improper  reception  of  evidence,  and  of  misdirection.  He  submitted  that  it  was 
incumbent  on  the  plaintiff  to  put  in  the  written  agreement,  inasmuch  as  its  existence 
became  apparent  before  he  had  proved  his  case.  [Erie,  J.,  observed  that  the  defen- 
dant's counsel  had  no  right  to  ask  the  plaintiff's  witness  to  read  a  document  that  was 
not  in  his,  the  witness's  hand-writing.]  The  learned  Serjeant  further  insisted  that  the 
jury  were  not  properly  directed  ;  for  that  they  should  have  been  told  that  the  effect 
of  the  agreement  was,  to  satisfy  the  plaintiff's  claim,  pro  tanto,  by  the  appropriation 
of  the  furniture. 

Cur.  adv.  vult. 

Timial,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  objection  raised  in  this  case  before  my  brother  Maule  was,  that  the  action  was 
wrongly  conceived  in  point  of  form  ;  that,  instead  of  being  framed  as  an  action  of 
debt  for  board  and  lodging  to  lie  paid  for  on  request,  the  plaintiff  ought  to  have 
declared  on  the  special  agreement  proved  to  have  been  made  between  the  parties. 
By  the  written  contract  produced  at  the  trial,  the  plaintiff  agreed  to  board  and  lodge 
the  defendant  and  his  son  at  the  weekly  sum  therein  mentioned,  and,  "in  payment 
for  the  above  board  and  lodging,"  agreed  to  take  the  furniture  deposited  in  his 
premises  by  the  defendant,  as  valued  at  281.  10s.  And,  undoubtedly,  if  nothing  had 
taken  place  after  the  contract  was  entered  into,  to  prevent  the  possibility  of  its  being 
performed,  the  objection  would  have  been  sustainable. 

But,  after  the  contract  was  made,  and  before  the  action  was  brought,  one  of  the 
creditors  of  the  defendant  recovered  a  judgment  against  him,  and  seized  and  [908] 
sold  the  furniture  in  question  under  his  execution  upon  such  judgment.  We  consider 
the  case,  therefore,  to  be  the  same,  in  effect,  as  if  the  defendant  had  himself  taken 
away  the  furniture,  and  sold  it :  and  that  the  plaintiff  is,  in  consequence,  entitled  to 
recover  the  value  of  the  board  and  lodging  by  the  ordinary  action  of  debt,  as  if  the 
special  contract  had  never  existed.  This  seems  the  principle  laid  down  by  Lord 
Tenterden  in  the  case  of  Bairns  v.  Payne(a).  We  therefore  think  the  verdict  is  not 
to  lie  disturbed. 

Hide  refused. 

(a)  1  Chitty  on  Pleading,  8th  edit.  357.  And  see  Sir  Anthony  Mayne's  cane,  5  Co. 
Rep.  20,  and  the  record  in  error,  Co.  Ent.  244.  "And  thereupon  the  case  in  temp. 
E.  1,  Covenant,  29,  and  F.  N.  B.  was  put,  that  although  the  covenant  be  that  he  leave 
the  wood  in  as  good  plight,  &c.  at  the  end  of  the  term,  if  the  lessee  cuts  down  the 
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Harris  r.   Koiuxson.     May  7,  1*46'. 

Where  the  eighth  day  after  service  of  a  writ  of  summons,  falls  on  any  day  between 
the  Thursday  next  before,  and  the  Wednesday  next  after,  Easter  day,  the  lasl  day 
for  entering  an  appearance  thereto  is  the  Wednesday  next  after  Easter  day,  the  rule 
of  court  of  Easter  term,  2  W.  4,  being  overridden  by  the  statute  2  W.  1,  c.  39,  s.  11. 

The  defendant  was  served  with  a  copy  of  a  writ  of  summons,  on  Monday,  the 
6th  of  April.  The  plaintiff  entered  an  appearance  for  him  sec.  stat.  on  the  Kith. 
On  the  18th, 

C.  Jones,  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  appearance  and  subsequent 
proceedings,  for  irregularity,  [909]  with  costs,  on  the  grounds  that  it  had  been  entered 
too  soon.  He  referred  to  the  rule  of  Easter  term,  2  W.  4,  by  which  it  was  ordered 
"that  the  days  between  Thursday  next  before,  and  the  Wednesday  next  after  Easter- 
Day,  shall  not  lie  reckoned  or  included  in  any  rules  or  notices  or  other  proceedings, 
except  notices  of  trial  or  not  ires  of  impiiry  in  any  of  the  courts  of  law  at  Westminster  ;  " 
and  also  to  the  case  of  Harrison  v.  Heathorn  and  Tait(a)1. 

Byles,  Serjt.,  contra,  relied  on  the  eleventh  section  of  the  2  W.  4,  c.  39,  which 
enacts  "that,  if  any  writ  of  summons,  capias,  or  detainer,  issued  by  authority  of  this 
art  shall  be  served  or  executed  on  any  day,  whether  in  term  or  vacation,  all  necessary 
proceedings  to  judgment  and  execution  may,  except  as  hereinafter  provided,  be  had 
thereon,  without  delay,  at  the  expiration  of  eight  days  from  the  service  or  execution 
thereof,  on  whatever  day  the  last  of  such  eight  days  may  happen  to  fall,  whether  in 
term  or  vacation  :  provided  always,  that,  if  the  last  of  such  eight  days  shall  in  any 
ease  happen  to  fall  on  a  Sunday,  Christmas-Day,  or  any  day  appointed  for  a  public 
fast  or  thanksgiving,  in  either  of  such  eases  the  following  day,  shall  be  considered  as 
the  last  of  such  eight  days,  and,  if  the  last  of  such  eight  days  shall  happen  to  fall  on 
any  day  between  the  Thursday  before  and  the  Wednesday  after  Easter-Day,  then,  in 
every  such  case,  the  Wednesday  after  Easter-Day  shall  be  considered  as  the  last  of 
such  eight  days."  He  contended,  that,  according  to  that  statute,  Wednesday  the  15th 
was  the  last  day  tor  entering  an  appearance,  and  therefore  that  the  plaintiff  s  proceeding 
was  strictly  regular. 

[910]  0.  Jones,  Serjt.,  in  support  of  his  rule.  The  rule  of  Easter  term,  2  W.  1, 
is  unaffected  by  the  statute  referred  to,  which  was  prior  in  point  of  date  to  the 
decision  of  this  court  in  Harrison  v.  Heathorn  and  Tail. 

Tinii.u.,  C.  J.  The  case  cited  was  one  to  which  the  statute  did  not  apply.  In 
this  case,  however,  we  think  the  rule  of  court  is  overridden  by  the  statute.  Leges 
postcriorcs  priorcs  contrarias  abroganl  (a )'.  Here,  the  last  day  for  entering  an 
appearance  was  Wednesday  the  15th. 

Rule  discharged,  with  costs  (A). 

[911]    Capes  v.  Jones.    May  8,  1846. 

The  sheriff  or  inferior  judge  to  whom  a  writ  of  trial  is  directed,  has  no  authority  to 
certify,  under  the  (late)  Tower  Hamlets'  court  of  requests  acts,  23  G,  2,  c.  30,  s.  8, 
and  2  W.  4,  c.  lxv.  that  there  was  probable  or  reasonable  cause  of  action  for  51.  or 
more. — By  the  seventh  section  of  the  former  act  it  is  enacted  that,  d  any  action 
be  brought  elsewhere  for  a  demand  cognizable  in  the  local  court,  and  it  shall  appear 

trees  the  lessor  shall  presently  have  an  action  of  covenant ;  tor  it  is  not  possible  that 
he  leave  the  trees,  &c.  at  the  r\t<\  of  the  term;  w  that  the  impossibility  of  this  act 
shall  give  a  present  action  u| a  future  covenant."     7  Co.  Rep.  15  a.     In  5  Co.  Rep. 

21,  it  is  stated  that  the  covenant  in  temp.  E.  I  was  lo  keep  (a  gaiiler  ill  the  lirst 
edition)  the  house,  eve.  in  repair,  but  this  was  a  mistake,  as  might  have  been  infilled 
from  I  he  context. 

(a)1  J  N.  C.  443,  6  Scott,  283,6  Dowl.  P.  C.  611.  And  see  Chamocl  v.  Smith, 
3Dowl.  I'.  C.  607. 

(a)s  2  Roll.  Rep.  410,  1 1  Co.  Rep.  62  b.,  63  a. 

(A)  As  to  the  observance  of  holidays  in  term  time,  Bee  the  stat.  ■">  A-   l   W.  4, 

c.  42,  s.  4.".. 
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to  the  judge  or  judges  of  the  court  where  the  action  is  brought,  that  the  debt  to 
1»'  recovered  does  not  amount  to  40s.,  and  the  defendant  shall  duly  prove,  by 
sufficient  testimony  to  lie  allowed  by  any  judge  or  judges  of  the  court  where  the 
action  shall  depend,  that,  at  the  time  of  commencing  such  action,  the  defendant  was 
inhabiting  and  resident  within  the  district,  and  liable  to  be  warned  or  summoned 
before  the  court  of  requests  for  such  debt,  the  said  judge  or  judges  shall  not  allow 
•  to  the  plaintiff  any  costs,  but  shall  award  costs  to  the  defendant. — The  eighth 
section  provides  that,  where  the  plaintiff  shall,  in  any  action  brought  in  a  superior 
court,  obtain  a  verdict  for  less  than  40s.,  if  the  judge  or  judges  who  shall  try  the 
cause  shall  certify  that  there  was  probable  or  reasonable  cause  of  action  for  IDs.  or 
more,  the  plaintiff  shall  not  be  liable  to  pay  costs,  but  shall  recover  his  costs  as  if 
that  act  had  not  been  made. — The  twenty-first  section  enacts  that  no  action  or  suit 
for  any  debt  not  amounting  to  4iis.,  ami  recoverable  by  virtue  of  that  act  in  the 
said  court  of  requests,  shall  be  brought  against  any  person  residing  or  inhabiting 
within  the  jurisdiction  thereof,  in  any  other  court  whatsoever. — An  action  having 
been  brought  in  this  court  against  a  party  liable  to  lie  sued  in  the  local  court,  and 
the  jury  having,  on  the  trial  before  the  secondary  of  London,  found  a  verdict  for 
less  than  51.  : — Held,  that  the  defendant  was  not  bound  to  avail  himself  of  the 
prohibitory  clause,  by  plea  or  by  evidence  at  the  trial,  but  was  at  liberty,  notwith- 
standing the  trial  took  place  before  a  judge  who  had  no  power  to  certify  under 
sect.  8,  afterwards  t<>  apply  to  the  court  for  leave  to  enter  a  suggestion  under  sect.  7. 

Debt,  for  goods  sold  and  delivered,  with  a  count  upon  an  account  stated. 

Pleas,  to  the  first  count,  payment,  and,  to  the  second,  nuuquam  indebitatus. 

At  the  trial  before  the  secondary  of  the  city  of  London  on  the  27th  of  February 
last,  a  verdict  was  returned  for  the  plaintiff  for  11.  7s.  6d. 

Dowling,  Serjt.,  on  a  former  day  in  this  term,  on  behalf  of  the  defendant,  obtained 
a  rule  calling  upon  the  plaintiff  to  shew  cause  why  he  should  not  bring  in  [912]  the 
record,  and  the  defendant  be  at  liberty  to  enter  a  suggestion  thereon,  pursuant  to  the 
statute  23  G.  2,  c.  30,  on  the  ground  that  the  defendant,  at  the  time  of  the  commence- 
ment of  the  action,  was  residing  and  inhabiting  within  the  jurisdiction  of  the  court  of 
requests  for  the  Tower  Hamlets,  and  was  liable  to  be  summoned  to  such  court  for  the 
debt  for  which  this  action  was  brought,  and  that  such  debt  did  not  amount  to  the  sum 
of  40s.  ;  and  why  the  plaintiff  should  not  be  deprived  of  his  costs,  and  pay  the  defen- 
dant the  costs  he  had  incurred  in  the  defence  of  the  action.  The  affidavit  upon  which 
the  rule  was  obtained  stated,  that,  "at  the  time  of  the  accruing  of  the  cause  or  causes 
of  action  in  this  cause,  and  also  at  the  time  of  the  commencement  of  this  suit,  the 
defendant  as  well  as  the  plaintiff  were  both  of  them,  and  from  thence  hitherto  had 
been  and  still  were,  resident  within  the  limits  of  the  court  of  requests  for  the  Tower 
Hamlets,  and  that  the  defendant  was  and  continued  liable  to  be  summoned  or  warned 
to  the  said  court  of  requests  for  the  Tower  Hamlets  ;  that  such  court  of  requests  has 
jurisdiction  in  matters  of  debt  to  the  amount  of  51.  ;  and  that  the  defendant  should 
have  been  summoned  before  the  commissioners  of  such  court  of  requests  for  the  Tower 
Hamlets,  for  the  recovery  of  the  said  sum  of  11.  7s.  6s." 

Talfourd,  Serjt.,  now  shewed  cause  upon  an  affidavit  which  stated  that  the  action 
was  brought  to  recover  51.  0s.  6d.,  which  sum  included  charges  for  work  and  labour, 
as  well  as  a  sum  of  21.  15s.,  the  price  of  a  racing  saddle  which  it  appeared  had  been 
lent  to  the  defendant,  and  not  returned,  both  of  which  were,  under  the  secondary's 
direction,  excluded  from  the  verdict  by  reason  of  there  being  no  count  in  the  declara- 
tion applicable  thereto  ;  that  the  plaintiff's  attorney  applied  to  the  secondary  for  a 
certificate,  under  the  provisions  of  the  [913]  eighth  section  (a)  of  the  23  G.  2,  c.  30  (/<), 
that  the  plaintiff  had  probable  cause  of  action  for  more  that  40s.  :  and  that  the  secondary 
declined  to  give  such  certificate,  conceiving  he  had  no  power  so  to  do.     The  fifth 

(a)  Which  enacts,  "that,  where  the  plaintiff  shall,  upon  any  action  brought  in  any 
of  the  King's  courts  at  Westminster,  or  in  any  of  the  courts  of  Great  Session  of 
Wales,  or  counties  palatine,  obtain  a  verdict  for  less  than  40s.,  if  the  judge  or  judges 
who  shall,  by  the  said  cause,  certify  that  there  was  a  probable  or  reasonable  cause  of 
action  for  40s.  or  more,  in  every  such  case  the  plaintiff  shall  not  be  liable  to  pay  costs, 
but  shall  recover  his  costs  of  suit,  as  if  this  act  had  not  been  made." 

(b)  Eepealed  by  9  &  10  Vict.  c.  95. 
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section  of  that  statute  provides  "that  it  shall  and  may  be  lawful  to  and  for  any  person 
or  persons  who  now  have,  or  hereafter  shall  have,  any  debt  or  debts  owing  unto  him, 
her,  or  them,  not  amounting  to  the  sum  of  40s.,  by  any  person  or  persons  whatsoever 
residing  or  inhabiting,  or  keeping  any  shop,  shed,  stall,  or  stand,  or  seeking  a  liveli- 
hood, or  trading  or  dealing  within  the  district  therein  described,  or  any  part  thereof, 
to  cause  such  debtor  or  debtors  to  be  warned  or  summoned  to  appear  before  the 
commissioners  of  the  court  created  by  that  act,  and  that  any  three  or  more  of  such 
commissioners  shall  have  full  power  and  authority  to  adjudicate  touching  such  debts 
not  amounting  to  the  sum  of  40s.  as  they  shall  find  to  stand  with  equity  and  good 
conscience."  The  seventh  section  enacts,  "that,  if  in  any  action  of  debt,  or  action  on 
the  case  upon  an  assumpsit  for  recovery  of  any  debt,  to  be  sued  or  prosecuted  against 
any  person  or  persons  aforesaid  in  any  of  the  King's  courts  at  Westminster,  or  else- 
where  out  of  the  said  court  of  requests,  and  it  shall  appear  to  the  judge  or  judge-  of 
the  court  where  such  action  shall  be  sued  or  prosecuted,  that  the  debt  to  be  recovered 
by  the  plaintiff  in  such  action  doth  not  amount  to  the  sum  of  40s.,  and  the  defendant  in 
such  action  shall  duly  prove  by  sufficient  [914]  testimony,  to  be  allowed  by  any  judge 
or  judges  of  the  court  where  such  action  shall  depend,  that,  at  the  time  of  commencing 
such  action,  such  defendant  was  inhabiting  and  rcsiant  within  the  district  hereinbefore 
described,  or  any  part  thereof,  and  was  liable  to  be  warned  or  summoned  before  the 
said  court  of  requests  for  such  debt,  then  and  in  such  case  the  said  judge  or  judges 
shall  not  allow  to  the  said  plaintiff  any  such  costs  of  suit,  but  shall  award  that  the 
said  plaintiff  shall  pay  so  much  ordinary  costs  to  the  party  defendant  as  such  defendant 
shall  justly  prove  before  the  said  judge  or  judges,  it  hath  truly  cost  him  in  defence 
of  the  said  suit."  And  the  twenty-first  section  enacts  "that  no  action  or  suit  for  any 
debt  not  amounting  to  the  sum  of  40s.,  and  recoverable  by  virtue  of  that  act  in  the 
said  court  of  requests,  shall  be  brought  against  any  person  residing  or  inhabiting 
within  the  jurisdiction  thereof,  in  any  other  court  whatsoever."  The  proper  mode  of 
taking  advantage  of  these  provisions  is,  by  plea,  or  by  evidence  at  tin.'  trial,  and  not 
by  suggestion.  In  Parker  v.  Elding  (1  East,  352),  a  similar  provision  in  the  is  0.  3, 
e.  36,  relating  to  the  Isle  of  Ely,  was  held  to  be  a  defence  upon  the  general  issue. 
8o,  in  Taylor  v.  Blair  (.'i  T.  H.  452),  under  the  Westminster  court  of  requests  act, 
23  tl.  2,  c.  17,  it  was  held  that  advantage  could  only  be  taken  of  a  similar  prohibition 
by  plea,  or,  possibly,  by  evidence  at  the  trial.  In  Barney  v.  Tuhh  (2  II.  Black  351), 
the  act  the  Southwark  court  of  requests  act,  22  (i.  .'I,  e.  47 — contained  a  provision 
(s.  (i)  in  the  precise  terms  of  the  seventh  section  of  the  act  now  under  discussion  :  and 
it  was  held  that  the  proper  mode  of  taking  advantage  of  it  was  by  motion  fur  leave 
to  enter  a  suggestion.  That  act,  however,  did  not,  like  this,  contain  a  prohibitory 
clause.  Unless  the  party  is  bound  under  this  act  to  avail  himself  of  the  oh  [915]  jec- 
tiou  by  plea,  or  by  evidence  ;it  the  trial,  the  seventh  and  twenty-first  sections  will  be 
at  variance,  and  the  latter  will  repeal  the  former.  Supposing  the  two  sections  nut  to  be 
irreconcilable,  the  seventh  must  be  read  in  conjunction  with  the  eighth,  and  be  held 
in  apply  only  where  the  cause  is  tried  before  a  judge  competent  to  certify  under  the 
last-mentioned  section,  which  the  secondary  or  undersheriff  clearly  is  not:  Janu  s  v. 
Barnes  (2  M.  >v  W.  313);  Elsley  v.  Kirby  (9  M.  &  W.  636).  It  would  be  manifestly 
unjust  that  the  plaintiff  should  be  subjected  to  the  penalty  imposed  by  sect.  7.  merely 
because  the  court  has  thought  lit  to  send  thecause  tor  i rial  before  a  judge  who  has  no 

power  to  give  him  the  benefit  of  the  eighth  section. 

Dowling,  Serjt.,  in  support  of  his  rule.     It   may  I onceded  that,  in  :ill  cases 

wluic  the    id  contains  a  prohibitory  clause,  advantage  must  be  taken  of  it   by  plea, 

or  at   .ill  events  at   the  trial.       Hut,  there  is  no  case  to  shew  that,  where  there  is  another 

clause  in  the  art  giving  ;i  different  remedy,  tic  party  is  bound  to  avail  himself  of  that 
given  by  the  prohibitory  clause.  The  seventh  and  eighth  sections  contemplate  the 
trial  of  the  cause  on  its  merits.      And  t  here  is  no  necessity  for  holding  that  t  he  twenty 

first  section  repeals  the  seventh  :  a  sensible  effect  may  be  given  to  both  ;  the  re ly 

provided  by  them  being  cumulative.  The  construction  contended  for  on  the  part  of 
the  defendant   is  in  reality  beneficial  to  the  plaintiff;  for,  if  the  defendant  were  t" 

plead  I  he  act,  or  to  urge  the  objection  at  I  he  trial,  tin-  plaintiff  would  have  to  1 1,  i\  .ill 
the   costs,  and    must    afterwards    reSOrl    to    the    inferior   Court    lor   tin'    recovery   of    his 

demand,  which  he  obtains  wit  hoi  it  doing  so  if  the  object  i :omes  by  w  ay  ..t    tugges- 

tion.     [Tindal,  CI.    [916]  Ef  the  objection  be  taken  by  plea,  the  plaintiff  at  all  events 

avoids  the  costs  of   the  subsequent    proceedings.]      lly    tin    course    here  adopted    the 
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plaintiff  has  the  chance  of  a  certificate  under  the  eighth  section.  The  case  of  Elsley 
v.  Kirby  shews  that  the  secondary  could  not  grant  a  certificate,  under  sect.  8,  that 
there  was  probable  or  reasonable  cause  of  action  for  40s.  or  more.  But  it  by  no  means 
follows  that,  because  the  plaintiff  has  thought  fit  to  carry  the  cause  for  trial  before 
au  inferior  tribunal,  and  has  thereby  deprived  himself  of  the  benefit  of  that  section, 
the  defeudant  is  therefore  to  be  deprived  of  the  advantage  given  to  him  by  sect.  7. 
[Cresswell,  J.  Putting  the  twenty-first  section  out  of  consideration,  and  assuming 
the  seventh  and  eighth  to  be  the  only  clauses  applicable  to  the  case,  by  what  medium 
of  proof  is  it  to  be  shewn  that  the  action  is  brought  for  less  than  40s.?  Suppose 
we  are  satisfied  that  the  action  is  brought  for  30s.,  and  the  judge  has  certified  (the 
cause  having  been  tried  before  a  judge  who  has  power  to  certify)  under  sect.  8  that 
there  was  probable  or  reasonable  cause  of  action  for  40s.  or  more,  we  are  bound  by  the 
certificate.  It  may  be  that  the  act  is  capable  of  this  construction — that,  in  order  to 
avail  himself  of  the  seventh  section,  the  defendant  must  make  it  appear  to  the  judge 
at  nisi  prius  that  the  action  is  brought  to  recover  less  than  40s.,  and  to  the  court  on 
affidavit  that  he  i-esides  within  the  jurisdiction  of,  and  was  liable  to  be  warned  or 
summoned  to,  the  inferior  court.  If  upon  the  true  construction  of  sect.  7  the  defen- 
dant is  entitled  to  enter  a  suggestion,  I  do  not  see  why  he  should  be  deprived  of  that 
advantage  by  the  trial  of  the  cause  before  an  inferior  judge.  It  may  be  that  the 
plaintiff  loses  the  benefit  of  sect.  8  by  the  operation  of  the  writ  of  trial  act,]  If  the 
plaintiff  has  lost  an  advantage  by  having  the  cause  tried  before  a  less  expensive 
tribunal,  that  is  his  own  act:  he  was  the  moving  party.  [Talfourd,  Serjt.  [917]  The 
case  of  James  v.  Barnes  (-  M.  &  W.  313)  shews  that  it  is  the  defendant's  duty  to  urge 
his  liability  to  be  summoned  to  the  court  of  requests,  as  an  answer  to  the  application 
for  the  writ  of  trial.  Tindal,  C.  J.  In  Shaw  v.  Oates  (4  Dowl.  P.  C.  720),  it  was  held 
that  a  defendant,  by  consenting  to  a  cause  being  tried  before  the  sheriff,  under  the 
writ  of  trial  act,  knowing  at  the  time  that  he  was  liable  to  be  sued  for  the  debt  in  a 
local  court  only,  does  not  thereby  waive  his  right  to  claim  costs  from  the  plaintiff, 
upon  his  recovering  less  that  51.  Cresswell,  J.  In  Bishop  v.  Marsh  ((>  New  Gases,  12, 
8  Scott,  128,  8  Dowl.  P.  C.  1),  the  point  is  treated  as  quite  settled.]  In  Forbes  v. 
Simmons  (9  Dowl.  P.  C.  37),  likewise,  it  was  held  that  an  application  to  enter  a  sugges- 
tion on  the  roll  under  the  Middlesex  county  court  act.  23  (i.  2,  c.  33,  for  costs,  may 
be  made  as  well  in  a  case  tried  before  the  sheriff,  as  in  a  case  tried  before  a  judge  of 
one  of  the  superior  courts.  [Erie, -I.  You  abandon  the  prohibitory  clause!]  The 
motion  for  a  suggestion  is  founded  solely  upon  the  seventh  section. 

TlNDAL,  C.  J.  In  this  case  there  are  two  clauses  in  the  act  of  parliament  in 
question  to  lie  reconciled,  if  practicable.  The  twenty-first  section  enacts  that  no 
action  or  suit  for  any  debt  not  amounting  to  the  sum  of  40s.,  and  recoverable  by 
virtue  of  the  act  in  the  court  of  requests,  shall  be  brought  against  any  person  residing 
or  inhabiting  within  the  jurisdiction  thereof,  in  any  other  court  whatsoever.  No 
doubt,  if  this  prohibitory  clause  had  stood  alone,  the  defendant  must  have  taken 
advantage  of  it  by  plea,  or  by  evidence  at  the  trial,  or  he  must  have  been  held  to 
have  waived  the  objection  altogether.  But  the  act  also  contains  two  other  clauses, 
which  we  cannot  reject,  viz.  the  seventh  [918]  and  the  eighth.  The  seventh  section 
enacts,  "that,  if  in  any  action  of  debt,  or  action  on  the  case  upon  an  assumpsit  for 
recovery  of  any  debt,  to  be  sued  or  prosecuted  against  any  person  or  persons  [subject 
to  the  jurisdiction]  in  any  of  the  King's  courts  at  Westminster,  or  elsewhere  out  of 
the  said  court  of  requests,  and  it  shall  appear  to  the  judge  or  judges  of  the  court 
where  such  action  shall  be  sued  or  prosecuted,  that  the  debt  to  be  recovered  by  the 
plaintiff  in  such  action  doth  not  amount  to  the  sum  of  40s.,  and  the  defendant  in  such 
action  shall  duly  prove,  by  sufficient  testimony,  to  be  allowed  by  any  judge  or  judges 
of  the  court  where  such  action  shall  depend,  that,  at  the  time  of  commencing  such 
action,  such  defendant  was  inhabiting  and  resiant  within  the  district  thereinbefore 
described,  or  any  part  thereof,  and  was  liable  to  be  warned  or  summoned  before  the 
said  court  of  requests  for  such  debt,  then  and  in  such  case  the  judge  or  judges  shall 
not  allow  to  the  said  plaintiff  any  costs  of  suit,  but  shall  award  that  the  said  plaintiff 
shall  pay  so  much  ordinary  costs  to  the  party  defendant  as  such  defendant  shall  justly 
prove  before  the  said  judge  or  judges  it  hath  truly  cost  him  in  defence  of  the  said 
suit."  Under  that  section,  the  proper  Course  clearly  would  be  to  move,  as  here,  to 
cuter  a  suggestion:  but  a  difficulty  is  presented  by  sect.  8,  which  provides,  "that, 
where  the  plaintiff  shall,  upon  any  action   brought  in  any  of  the  King's  courts  at 
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Westminster,  or  in  ;iuy  of  the  courts  of  Great  Session  of  Wales,  or  counties  palatine, 

obtain  a  verdict  fur  less  than  40s.,  if  the  judge  or  judges  who  shall  try  the  said  cause 
shall  certify  that  there  was  a  probable  or  reasonable  cause  of  action  for  40s.  or  more, 
in  every  such  case  the  plaintiff  shall  not  be  liable  to  pay  costs,  but  shall  recover  his 
costs  of  suit,  as  if  that  act  had  not  been  made;"  and  the  question  is  whether,  the 
application  of  sect.  8  having  become  impracticable  in  this  case,  [919]  that  of  sect.  7 
has  nut  thereby  become  impracticable  also.  It  has  been  insisted  that,  inasmuch  as 
the  judge  who  tried  the  cause  had  no  power  to  grant  a  certificate  under  sect.  8,  the 
defendant  is  precluded  from  availing  himself  of  the  previous  section.  We  find,  how- 
ever, that  it  has  been  distinctly  decided  in  three  cases — Shaw  v.  Oaks,  Bishop  v.  Marsh, 
and  Forbes  v.  Simmons  —that  the  right  to  enter  a  suggestion  under  these  acts  of  parlia- 
ment is  not  lost  by  reason  of  the  cause  being  tried  before  a  judge  who  has  not  the 
power  of  certifying.  I  do  not  see  any  reason  for  quarrelling  with  those  decisions  : 
nor  do  I  conceive  that  the  plaintiff  has  any  cause  of  complaint,  seeing  that  the  carrying 
the  cause  for  trial  before  a  judge  who  could  not  grant  the  certificate,  was  his  own  act. 
I  therefore  think  the  rule  for  entering  a  suggestion  must  be  made  absolute. 

Coltman,  J.  It  appears  to  me  that  the  seventh  and  twenty-first  sections  may 
very  well  stand  together.  I  see  no  reason  why  a  defendant  who  loses  the  advantage 
which  the  twenty-first  section  offers  him,  by  omitting  to  avail  himself  of  it  at  the 
proper  time  and  in  the  proper  manner,  and  thereby  subjecting  himself  to  the  risk  of 
a  certificate  under  sect.  8,  is  also  to  be  deprived  of  the  benefit  of  the  suggestion  given 
l>\  sect.  7.  It  is  true  that  the  eighth  section  has  become  inoperative  in  this  case, 
because  the  trial  took  place  before  a  judge  who  had  no  power  to  grant  the  certificate. 
That  may  be  very  good  ground  for  resisting  an  application  by  the  defendant  for  a 
trial  before  the  sheriff'  or  other  inferior  judge  ;  but  it  affords  no  answer  to  an  applica- 
tion for  leave  to  enter  a  suggestion. 

CRESSYVELL,  J.  I  am  entirely  of  the  same  opinion.  The  act  of  parliament  gives 
two  distinct  remedies  to  a  defendant  who  is  improperly  sued  in  a  superior  court  [920] 
for  a  debt  recoverable  in  the  inferior  jurisdiction,  one  of  which  he  must  avail  himself 
of  by  plea  or  by  evidence  at  the  trial,  the  other  by  motion  to  enter  a  suggestion.  At 
first  I  was  inclined  to  think  that,  as  the  trial  took  place  before  a  judge  who  has  by 
law  mi  power  to  grant  a  certificate  such  as  that  provided  for  by  sect.  8,  and  as  the 
seventh  and  eighth  sections  were  evidently  intended  to  be  read  together,  the  remedy 
given  to  the  defendant  by  sect.  7  was  gone.  But,  upon  consideration,  1  am  of  opinion 
thai  l  li<'  (rue  answer  has  been  given,  viz.  that  the  plaintiff  has  voluntarily  relinquished 
the  advantage  held  out  to  him  by  sect.  8,  by  electing  to  have  the  cause  heard  before 
a  tribunal,  the  presiding  officer  of  which  has  no  power  to  certify.  If  he  had  wished 
to  reserve  to  himself  the  chance  of  obtaining  a  certificate,  he  should  have  abstained 
from  applying  for  an  order  for  a  writ  of  trial  ;  or,  if  the  application  were  made  by  the 
defendant,  he  should  have  urged  that  as  a  ground  of  objection  to  the  making  of  the 
order,  and  then  the  judge,  in  all  probability,  would  have  compelled  the  defendant  to 
consent  thai  the  secondary  should  have  power  to  certify. 

ErLE,  J.  The  authorities  are  distinct  that  a  suggestion  may  be  entered,  though 
the  cause  is  tried  before  a  sheriff  or  other  inferior  judge.  And  I  cannot  agree  that 
the  seventh  section  of  this  act,  is  rendered  nugatory  by  the  cumulative  remedy  pro- 
\  ided  by  the  t  wenty-tirst  section. 

Much  injustice  often  results  from  the  absenee  of  authority  in  the  undersheriff  or 
the  secondary,  to  grant  these  certificates. 

Ivule  absolute. 


[921]    Hodges,  a  Pauper,  v.  Toplis  ash  Another.    May  8,  1846. 

A.,  suing  in  forma  pauperis,  ueglecl    i"  proceed  to  trial  pursuant  to  notice,  the  defen- 
dant is  entitled  to  the  costs  of  the  day,  under  the  rule  of  II.  2  W.  I,  r.  I  L0,  but  nut 

to  dispauper  A.  -Notice  of  trial  having  I n  given  and   the  cause  entered,  A.'s 

attorney's  clerk  was,  by  a  blunder  in  issuing  the  juryprocess,  prevented  from  passing 
the  r d  iii  due  time.     The  court  ordered  A.  to  pay  the  costs  ol  the  daj 

The  plaintiff  who  had.  pendente  lite,  obtained  an  order  i"  sue  in  Form3  pauperis, 
delivered  the  issue  on   the  2ith  of  January  last,  with   notice  of   trial   for  the  sittings 
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after  Hilary  term,  and  set  the  cause  down  for  trial  ;  hut  he  omitted  to  enter  the  record  ; 
in  consequence  of  which,  the  cause  could  not  be  tried. 

Channell,  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  rule  calling  upon  the 
plaintiff  to  shew  cause  why  he  should  not  pay  the  costs  of  the  day,  and  why  he  should 
not  tie  dispaupered.  The  motion  was  founded  upon  an  affidavit  from  which  it  appeared 
that  the  excuse  made  by  the  plaintiff's  attorney  for  not  having  lodged  the  record  in 
due  time,  was,  that  he  had  entrusted  the  management  of  the  cause  to  a  clerk,  who  had 
got  drunk,  and  absented  himself  from  the  office  upon  the  day  on  which  he  should  have 
entered  the  record.  The  learned  Serjeant  submitted  that  enough  was  shewn  to  entitle 
him  to  a  rule  in  the  form  prayed,  though  no  personal  misconduct  was  imputed  to  the 
pauper  himself.  He  referred  to  /<<»  d.  Leppmgwell  v.  TrusseU  (•>  Bast,  505,  S.  ('. 
differently  reported.  2  Smith,  t>7(i),  Facer  v.  Fund,  (5  Dowl.  P.  C.  554),  and  Fratt  v. 
Delarm  (10  M.  &  W.  509). 

TlNDAL,  C.  J.  The  rule  may  go  upon  the  first  point.  But,  as  to  the  other,  there 
seems  to  me  to  be  no  ground  for  it.  The  omission  to  enter  the  record  at  the  proper 
time  appears  to  have  been  the  result  of  the  drunkenness  [922]  and  misconduct  of  the 
attorney's  clerk,  which  can  be  no  reason  for  dispaupering  the  client. 

Dowling,  Serjt.,  now  shewed  cause,  upon  an  affidavit  of  the  plaintiff's  attorney's 
clerk,  denying  the  alleged  drunkenness,  anil  stating  as  an  excuse  for  not  having  duly 
bulged  the  record,  that  he  had,  in  issuing  the  jury  process,  inadvertently  tilled  up 
a  distringas  instead  of  a  habeas  corpora,  and  that,  in  consequence  of  the  delay  caused 
in  rectifying  this  blunder,  the  sheriff's  office  was  closed  before  he  had  time  to  obtain 
the  jury  panel  to  annex  to  the  record.  The  application  is  founded  upon  the  lloth 
rule  of  Hilary  term,  2  W.  4,  which  provides,  that,  "  where  a  pauper  omits  to  proceed 
to  trial  pursuant  to  notice  oran  undertaking,  he  may  be  called  upon,  by  a  rule,  to  shew 
cause  why  he  should  not  pay  costs,  though  he  has  not  been  dispaupered."  The 
meaning  of  that  rule  is, — not  that  a  pauper  omitting  to  proceed  to  trial  pursuant  to 
notice  shall,  in  all  cases,  pay  costs,  but  that  the  circumstance  of  his  being  admitted  to  sue 
in  forma  pauperis  shall  not  excuse  him  from  the  payment  of  costs,  if  he  has  been  guilty 
of  any  misconduct.  Here,  it  cannot  be  imputed  to  the  plaintiff  that  he  has  been  guilty 
of  any  vexatious  or  improper  conduct :  the  omission  to  try  the  cause  was  the  result 
of  a  mere  accidental  blunder  of  the  clerk,  for  which  the  plaintiff  ought  not  in  this  way 
to  be  made  responsible. 

Channell,  Serjt.,  in  support  of  the  rule.  Before  the  rule  of  Hilary  term,  2  \Y.  4, 
a  defendant  had  no  remedy  against  a  pauper  plaintiff,  for  the  expense  he  was  put  to 
bv  a  default  of  this  sort  :  but  now  a  pauper  stands  in  the  same  position  with  regard 
to  costs  of  the  day  for  not  proceeding  to  trial,  as  any  other  plaintiff.  [Cresswell,  J. 
If  that  lie  so,  why  is  not  the  rule  absolute  in  the  first  instance  .'J  At  all  events,  the 
defendant  is  [923]  entitled  to  his  costs,  as  he  would  have  been  if  sued  by  any  other 
person,  unless  a  satisfactory  excuse  for  not  proceeding  to  trial  pursuant  to  the  notice, 
is  shewn  by  the  plaintiff.  [Tindal,  C.  J.  The  pauper  does  not  appear  to  have  been 
guilty  of  any  personal  misconduct]  To  render  him  liable  to  costs,  it  is  not  necessary 
that  he  should  be  personally  guilty  of  vexatious  conduct.  He  is  responsible  for  the 
miscarriage  of  his  attorney,  and  has  a  remedy  against  him  for  any  injury  that  may 
result  to  him  from  his  negligence.  In  Doe  J.  L'twl±<  y  v.  Edwards  (2  Dowl.  P.  G.  471), 
it  was  held  that,  if  a  pauper  withdraws  his  record  because  he  is  not  prepared  with 
a  certain  necessary  document  at  the  assizes,  the  court  will  compel  him  to  pay  the  costs 
of  the  day.  And  Parke,  B.,  said  :  "The  pauper  ought  to  have  been  prepared  to  try 
at  the  assizes  for  which  he  had  given  notice.  He  has  the  advantage  of  counsel  and 
attorney  for  nothing,  and  no  fees  to  pay.  It  is  exceedingly  hard  on  the  other  side 
I.,  be  compelled  to  appear  at  the  assizes,  in  pursuance  of  a  notice  of  trial  from  the 
pauper,  and  then,  when  the  time  arrives,  the  record  is  withdrawn.  I  think  sufficient 
excuse  has  not  been  given  by  the  pauper  for  not  proceeding  to  trial  ;  and  therefore 
he  ought  to  pay  the  costs  of  the  day."  So,  in  Gore  v.  Morphew  (8  Dowl.  P.  C.  137), 
Coleridge,  J.,  says:  "There  is  a  great  hardship  on  parties  who  are  sued  by  paupers  ; 
and  I  think  that,  notwithstanding  the  doubt  which  arises  on  the  terms  of  the  rule  of 
court,  this  rule(c)  must  be  made  absolute.  In  the  case  of  ITeston  v.  Withers  (2  T.  R. 
511),  the   court  adopted   a  similar  course,   of   compelling  a  pauper  to  pay   cost-.'' 

(c)  For  payment  by  the  plaintiff  of  the  costs  of  the  day. 
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Undoubtedly  it  is  in  the  discretion  of  the  court  to  grant  or  to  withhold  the  costs :  but 
these  cases  shew  [924]  the  principle  upon  which  such  discretion  is  to  be  exercised. 

TlNDAL,  C.  J.  I  think  the  default  in  this  case  is  one  that  ought  to  subject  the 
plaintiff'  to  the  costs  of  the  day.  The  defendant,  having  received  notice  of  trial,  neces- 
sarily incurs  great  expense  in  preparing  for  his  defence ;  and  then  the  plaintiff's 
attorney,  having  delayed  setting  down  the  cause  till  the  latest  moment,  is  in  such 
a  hurry  at  last  as  to  fall  into  a  gross  blunder,  which  he  has  no  time  to  rectify. 

The  rest  of  the  court  concurred. 

Rule  absolute,  with  costs. 


Jefferies  v.  Yablonski.     May  8,  1846. 

In  C.  P.  the  signature  of  counsel  to  the  pleadings  need  not  appear  in  the  issue  deliverei  1. 
— An  issue  in  a  cause  to  be  tried  before  the  sheriff  pursuant  to  the  statute  3  &  4 
W.  4,  e.  42,  s.  17,  delivered  with  a  blank  for  the  teste  of  the  writ  of  trial,  is  defective. 
The  defendant  should  apply  to  a  judge  at  chambers  to  amend  the  issue  at  the 
plaintiff's  expense. — It  is  no  ground  of  objection,  that  a  blank  is  left  for  the  return 
of  the  writ  of  trial. 

This  was  an  action  of  debt,  brought  to  recover  71.  13s.  4d.  for  the  board,  main- 
tenance, and  education  of  the  defendant's  son,  and  for  clothes  and  other  necessaries 
provided  for  him  by  the  plaintiff  at  the  defendant's  request ;  with  a  count  upon  an 
account  stilted.  Pleas,  nunquam  indebitatus,  and  a  set-off  for  goods  sold  and  delivered, 
&c.  The  plaintiff  replied,  denying  the  set-off.  An  order  having  been  obtained  for 
the  trial  of  the  cause  before  the  sheriff  of  Warwickshire,  the  issue  was  delivered  to  the 
defendant's  attorney  on  the  2nd  of  May,  with  notice  of  trial  for  the  20th. 

The  pleas  were  duly  signed  by  a  Serjeant ;  but  the  Serjeant's  name  did  not  appear 
in  the  issue  delivered.  [925]  A  blank  was  also  left  therein  for  the  teste  of  the  writ 
of  trial. 

Dowling,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set  aside  the 
issue  and  notice  of  trial  (a),  for  irregularity,  with  costs,  on  the  ground  that  it  was  not 
delivered  in  compliance  with  the  form  given  by  the  rule  of  court  of  Hilary  term, 
4  W.  4,  No.  4,  the  signature  of  counsel  to  the  pleas  being  wanting  in  the  issue 
delivered,  and  the  teste  of  the  writ  of  trial  being  omitted. 

Byles,  Serjt.,  shewed  cause.  The  first  objection  is  groundless ;  it  is  enough,  in 
this  court  at  least,  that  the  pleas  are  properly  authenticated  by  the  signature  (it 
counsel  at  the  time  they  are  delivered  ;  the  rule  of  the  court  of  King's  Bench,  of 
Easter  term,  18  Car.  2  (/*),  which  required  the  counsel's  name  to  be  inserted  in  all 
copies  of  the  pleadings,  never  was  adopted  here.  And  the  omission  of  the  teste  of  the 
writ  of  trial  arises  from  the  fact  of  the  issue  having  been  delivered  before  the  suing 
out  of  the  writ  of  trial  according  to  the  almost  universal  practice,  and  the  teste  and 
return  being  therefore  necessarily  left  in  blank.  At  all  events,  assuming  this  to  be  an 
irregularity,  the  proper  course  was  to  apply  to  the  court  to  have  it  amended  at  the 
plaintiff's  expense;  as  was  done  in  Hart  v.  Dally  (2  Dowl.  P.  C.  257)  and  Ikw  v. 
Plevvn  (5  Dowl.  P.  C.  594). 

[926]  Dowling,  Serjt.,  in  support  of  the  rule.  The  issue  must  contain  a  true  and 
correct  transcript  of  the  proceedings;  and  this  it  cannot  be,  it  it  omits  any  thing  that 
is  material  to  the  validity  (if  the  pleas.  The  ride  is  thus  laid  down  in  Archhold's 
Practice  (8th  edit.,  by  Chitty,  p.  281):  "The  declaration  and  pleadings  must  be 
correctly  copied  in  the  issue,  each  forming  a  separate  paragraph  ;  and  under  the 
Bpecial   pleas,   &c.,  the  names  of  the  counsel  by  whom  they  arc  signed,  should    be 

(a)  But  see  Denett  v.  Hardy,  2  D.  &  L.  488. 

(/<)  That  rule  provided  that  "  the  clerks  of  (he  paper.-,  of  this  COUrl  (King's  Bench), 
in  all  copies  of  pleadings  and  paper-books  by  them  made,  shall  write  under  such  copies 
of  pleadings  and  paper-books  the  names  of  the  counsel  who  signed  such  pleadings,  as 
well  on  the  part  of  the  plaintiff  as  on  the  pari  of  the  defendant  ;  and  that,  in  all  books 

to  he  delivered  to  the  justices  of  this  court,  (he  names   of   the   Counsel    who   shall   .sign 

those  pleadings  as  well  on  the  part  of  the  plaintiff  as  on  the  pari  of  the  defendant, 

shall  he  subscribed  in  those  hooks  by  the  clerks  or  attorneys  who  deliver  the  same. 
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inserted."  This  is  the  settled  practice.  [Cresswell,  J.  Could  the  defendant  take 
advantage  of  the  want  of  counsel's  signature  to  a  plea,  after  he  had  replied  to  it!] 
Probably  his  replication  would  preclude  him  from  taking  the  objection.  The  issue  is, 
at  all  events,  defective  for  not  containing  the  date  of  the  teste  of  the  writ  of  trial. 
In  Peel  v.  Ward  (5  Dowl.  P.  C.  169),  it  was  distinctly  held  that,  where  a  cause  is 
directed  to  be  tried  before  the  sheriff,  the  issue  must  be  framed  in  accordance  with  the 
form  given  by  the  rule  of  Hilary  term,  4  W.  4,  No.  4.  [Tindal,  C.  J.  The  cases 
serve  to  shew  that  the  proper  course  for  the  defendant  to  pursue,  is,  to  apply  to  a 
judge  at  chambers  to  amend  the  issue  at  the  plaintiff's  expense  :  Hart  v.  Dally  ;  Ikiii  v. 
Plain.]  Dennett  v.  Hardy  (2  D.  &  L.  484)  shews  that  the  party  may  come  to  the 
court.  [Cresswell,  J.  In  Watts  v.  Ball  (1  M.  &  Gr.  208,  1  Scott,  "N.  R.  17:?),  a 
defect  of  this  sort  was  made  the  ground  of  a  motion  to  amend  the  issue.]  In  Lycett 
(or  Blissdt  v.  Tenant  (4  N.  C.  168,  5  Scott,  47!»,  Arn.  G),  in  the  issue  delivered  to  the 
defendant,  the  date  of  the  writ  of  summons  was  omitted  ;  in  the  writ  of  trial  this 
defect  was  supplied  :  ou  the  cause  being  called  on  for  trial,  the  defendant  objected 
that  this  variance  was  fatal  ;  but  the  undershciiti',  thinking  himself  bound  by  the  writ 
of  trial,  decided  that  the  cause  must  proceed  :  [927]  the  defendant  under  protest 
defended,  and  the  plaintiff  obtained  a  verdict :  the  court  set  aside  the  writ  of  trial, 
holding  that  the  objection  was  saved  by  the  protest.  [Tindal,  G.  J.  That  is  a  totally 
different  case:  there  the  plaintiff  had  delivered  an  issue  differing  in  a  material 
particular  from  the  writ  of  trial ;  here,  the  objection  is  merely  that  a  blank  is  left  for 
the  teste  of  the  writ  of  trial,  which,  it  seems,  perhaps  improperly,  is  seldom  or  never 
issued  until  just  before  the  day  of  trial.]  Whatever  the  practice  may  be,  this  issue  is 
not  a  due  compliance  with  the  rule  of  court. 

Tindal,  C.  J.  The  first  objection  to  the  issue  delivered,  is,  that  the  name  of  the 
Serjeant  who  signed  the  pleas,  is  not  inserted  therein.  It  does  not  appear  to  me  to  be 
necessary  that  it  should  be  so  inserted.  In  the  form  No.  1,  in  the  rule  of  Hilary 
term,  4  \V.  4,  the  direction  after  the  recital  of  the  writ,  is  as  follows: — "Copy  the 
declaration  from  these  words  [For  that]  to  the  end,  and  the  plea  and  subsequent 
pleadings  to  the  joinder  of  issue."  It  is  entirely  silent  as  to  the  name  of  the  Serjeant 
or  counsel.  And,  as  it  was  required  by  an  old  rule  of  court  in  the  King's  Bench,  that 
the  name  of  the  counsel  signing  the  pleadings  should  be  inserted  in  all  copies  thereof, 
in  the  absence  of  any  such  requirement  in  the  rule  of  court  under  consideration, 
I  think  we  are  justified  in  saying  that  the  omission  of  the  signature  in  the  issue 
delivered,  is  no  valid  ground  of  objection.  The  whole  object  of  requiring  the 
signature  of  counsel  is  attained  by  its  being  attached  to  the  pleadings  when  first 
delivered.  With  regard,  however,  to  the  objection  that  the  teste  of  the  writ  of  trial 
does  not  appear  in  the  issue,  I  cannot  but  say  that  it  seems  to  me  to  be  well  founded. 
The  form  No.  4  in  the  rule  of  Hilary  term,  4  W.  4,  does,  in  terms,  direct  the  first 
blank  to  be  filled  up  with  the  teste  of  the  writ  of  trial.  The  [928]  leaving  a  blank  for 
the  return  day  does  not  appear  to  be  open  to  the  same  objection,  inasmuch  as  it  is 
necessarily  uncertain  when  the  trial  may  take  place.  There  being,  then,  a  clear  defect 
in  the  issue,  the  question  is,  how  is  this  rule  to  be  disposed  of  '  .My  brother  Howling 
in  asking  that  the  issue  and  notice  of  trial  may  be  set  aside,  and  with  costs,  has  asked 
too  much.  The  defendant  should  have  taken  the  course  pointed  out  in  some  of  the 
cases  that  have  been  referred  to,  viz.  calling  on  the  plaintiff  by  summons  to  amend 
the  issue  at  his  own  expense.  The  just  course,  therefore,  seems  to  me  to  be,  to  dis- 
charge this  rule  without  costs ;  the  plaintiff  amending  the  issue  by  inserting  the  teste 
of  the  writ  of  trial,  and  paying  the  costs  of  such  amendment. 

Coltman,  J.  There  clearly  is  no  ground  for  the  first  objection.  With  regard  to 
the  second,  it  does  appear  that  the  rule  of  court  referred  to,  requires  that  the  teste  of 
the  writ  of  trial  should  be  inserted  in  the  issue  delivered.  The  plaintiff  can  have  no 
practical  difficulty  in  ascertaining  this  date.  Although  my  brother  Pattcson  seems  to 
have  expressed  an  obiter  opinion  upon  the  point,  in  Dennett  v.  Hardy,  there  appears 
to  be  no  case  in  which  this  has  been  expressly  decided.  I  therefore  think  the  defen- 
dant ought  not  to  be  visited  with  the  costs  of  this  rule.  But,  inasmuch  as  the  defen- 
dant might  have  returned  the  issue,  or  compelled  the  plaintiff  to  amend  it,  by  apply- 
ing to  a  judge  at  chambers,  it  seems  to  me  that  justice  will  lie  best  attained  by 
adopting  the  course  suggested  by  the  lord  chief  justice. 

Cresswell,  J.  I  also  think  this  should  be  treated  as  a  defective,  rather  than  as 
an  irregular,  issue  ;  and  that  the  course  suggested  will  meet  the  justice  of  the  case. 
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[929]  Erle,  J.  The  rule  in  question  provides  that  "  issues,  judgments,  and 
other  proceedings  in  actions  commenced  by  process  under  2  W.  4,  c.  39,  shall  be  in 
the  several  forms  in  the  schedule  thereunto  annexed,  or  to  the  like  effect,  mutatis 
mutandis  ;  provided  that,  in  case  of  non-compliance,  the  court  or  a  judge  may  give 
leave  to  amend."  When  that  rule  was  framed,  the  judges  evidently  foresaw  the  evil 
that  would  arise  from  allowing  any  trifling  defect  in  the  issue  delivered,  to  invalidate 
the  proceeding.  This  seems  to  be  peculiarly  one  of  those  defects  which  that  proviso 
was  intended  to  meet. 

Rule  accordingly. 


Stroud  v.  Watts.     May  8,  1846. 

Upon  the  execution  of  a  writ  of  inquiry  directed  to  the  sheriff  in  an  action  for  a 
malicious  prosecution,  in  which  the  damages  are  under  40s.,  a  certificate  under  the 
statute  3  &  4  W.  4,  c.  24,  s.  2,  to  entitle  the  plaintiff  to  costs,  should  be  signed  by 
the  under-sheriff  in  the  name  of  the  sheriff-,  and  not  in  his  own  name. 

Case  for  a  malicious  prosecution  for  felony.  The  defendant  suffered  judgment  by 
default  ;  and,  upon  a  writ  of  inquiry  before  the  under-sheriff  of  the  county  of  Wilts, 
the  jury  returned  a  verdict  for  the  plaintiff,  damages  one  guinea.  The  under-sheriff' 
thereupon  granted  a  certificate  under  the  statute  3  &  4  Vict.  c.  24,  s.  2  (a),  [930] 
"  that  the  grievance  within  complained  of  was  wilful  and  malicious,"  so  as  to  entitle 
the  plaintiff  to  costs.  The  certificate  was  signed  by  the  under-sheriff  in  the  name  of 
"Jacob  Pleydell  Bouverie,  Esq.,  commonly  called  Viscount  Folkestone,  sheriff,"  to 
whom  the  writ  was  directed  ;  and  the  return  was  similarly  signed. 

The  costs  having  been  taxed,  and  paid  under  protest, 

Byles,  Serjt.,  on  a  former  day  in  this  term,  moved  for  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  the  certificate,  final  judgment,  and  allocatur  should  not  be  set 
aside,  and  why  the  master  should  not  be  at  liberty  to  review  his  taxation,  on  the 
ground  that  the  certificate  purported  to  be  signed  by  a  person  before  whom  the  cause 
was  Dot  tried.  [Cresswell,  J.  I  think  this  point  arose  a  short  time  since  upon  an 
indictment  for  perjury  before  a  legal  assessor.  (Iranger,  amicus  curiae,  stated 
that  tlic  case  alluded  to  was  The  Queen  v.  Dunn  (1  Car.  &  K.  730),  tried  before 
Wightman,  .1.,  at  the  summer  assizes  at  Durham  in  1843,  and  afterwards  argued 
before  the  judges  upon  a  point  reserved  (2  Moody,  C.  C.  297).  The  perjury  was 
proved  to  have  been  committed  upon  the  execution  of  a  writ  of  trial  directed  In  the 
sheriff  of  Durham,  the  trial  having  taken  place  before  Mr.  Stapylton,  the  sheriff's 
assessor,  neither  the  sheriff  nor  the  under-sheriff  being  present.  The  indictment 
alleged  the  trial  to  have  taken  place  before  the  sheriff  ;  ami  the  majority  of  the  judges 
held  that  there  was  no  variance.]  Here,  the  presiding  officer  was  the  under-sheriff, 
and  not  the  high  sheriff.  [Cresswell,  J.  "Presiding  officer,"  in  the  statute,  means 
the  officer  presiding  in  his  own  right.]  The  18th  section  of  the  3  &  1  \\  .  4,  C.  12, 
makes  a  distinction  between  the  sheriff  and  the  deputy  or  judge  before  whom  a  writ 
of  inquiry  is  executed  or  a  trial  had. 

[931]  A  rule  nisi  having  been  granted, 

Sir  T.  Wilde,  Serjt.,  now  shewed  cause.  The  writ  of  inquiry  is  directed  to  the 
high  sheriff;  and,  though  in  point  of  fact,  it  is  executed  before  the  under-sheriff,  in 

(a)  Which  enacts,  "that,  if  the  plain!  ill'  in  any  act  inn  of  trespass,  or  of  trespass  mi 
the  case,  brought.,  or  to  lie  brought,  in  any  of  Her  Majesty's  courts  al  Westminster, 
or  in  the  court  of  Common  Pleas  at  Lam-aster,  or  Durham,  shall  recoA  er,  by  the  verdict 
of  a  jury,  less  damages  than  40s.,  such  plaintiff  shall  not  be  entitled  t"  recover  or 
obtain  from  the  defendant  in  respect  of  such  verdict,  any  costs  whatever,  whether  it 
shall  be  given  ii  pi  iii  any  issue  or  issues  tried,  or  judgment  shall  have  passed  by  default, 
— unless  the  judge  or  presiding  officer  before  whom  such  verdict  shall  be  obtained, 
shall  immediately  afterwards  certify  mi  the  bark  of  i lie  reoord,  or  mi  the  writ  "I  trial 
or  writ  of  inquiry,  that  the  action  was  really  brought  in  try  a  right  besides  the  mere 
right  in  recover  damages  For  the  trespass  or  grievance  for  which  the  action  shall  have 
been  brought,  or  that  the  trespass  or  grievance  in  respect  of  which  the  action  was 
brought  was  wilful  and  malicious." 
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legal  intendment  the  writ  is  executed  before  the  high  .sheriff,  and  the  return  is  made 
by  him.  Every  official  act  done  by  the  under-sheriff,  is  done  in  the  name  of  the  sheriff. 
If  this  certificate  had  been  signed  in  the  name  of  the  person  who  actually  presided  at 
the  inquiry,  the  record  would  have  presented  an  incongruity.  The  court  can  only 
deal  with  the  officer  to  whom  the  writ  is  directed,  and  who,  in  point  of  law,  is  supposed 
to  preside  at  its  execution.  [Cresswell,  J.  The  case  of  The  ',"""'  v.  Dwrm  is  very 
much  in  point.  In  Comyns's  Digest,  tit.  Viscount,  the  sheriff  seems  to  be  assumed  to 
be  the  only  person  recognised  by  the  court,  though  the  under-sheriff  appears  to  have 
been  an  officer  well  known.]  In  Bacon's  Abridgment,  tit.  Sheriff  (H.),  it  is  said,  that 
"  the  high  sheriff  may  execute  the  office  himself ;  and  the  under-sheriff  hath  not,  nor 
ought  to  have,  any  estate  or  interest  in  the  office  itself  ;  neither  may  he  do  anything 
in  his  own  name,  but  only  in  the  name  of  the  high  sheriff,  who  is  answerable  for  him." 
The  certificate,  therefore,  is  clearly  sufficient  to  warrant  the  taxation. 

Byles,  Serjt.,  in  support  of  the  rule.  The  statute  3  &  4  Vict.  c.  24,  s.  2,  requires 
the  certificate  to  be  given  by  the  judge  who  actually  presides  at  the  trial,  and  who 
alone  has  the  means  of  judging  whether  or  not  a  certificate  ought  to  be  granted. 
And  the  latter  part  of  the  eighteenth  section  of  the  3  &  4  W  4,  c.  42,  shews  that  the 
legislature  draws  a  distinction  between  the  sheriff  or  his  deputy  and  the  judge  presiding 
at  the  trial  of  an  issue.  [Cresswell,  J.  This  is  a  writ  of  inquiry.]  There  would 
be  no  more  incongruity  in  a  eer-[932]-tificate  under  this  act  being  signed  by  the  under- 
sheriff,  than  in  a  similar  certificate  being  signed  by  a  puisne  judge;  for,  the  jury 
process  in  all  cases  runs  in  the  name  of  the  lord  chief  justice.  The  case  of  The  Queen 
v.  ] hum  is  distinguishable  ;  for  there  the  party  could  not  be  permitted  to  aver  any  thing 
against  the  record.  [Cresswell,  J.  The  decision  in  that  case  did  not  proceed  on  the 
ground  of  estoppel  ;  but  upon  the  ground  that  there  was  no  variance.  Here,  there  is 
a  record  shewing  the  sheriff  to  lie  the  judge.  The  very  foundation  of  the  motion  is  a 
contradiction  of  the  record.  The  defendant  has  no  locus  standi  until  he  falsifies  the 
record.]     The  certificate  is  no  part  of  the  record. 

TlNDAL,  C.  J.  I  am  of  opinion  that  the  certificate  in  this  case  is  sufficient,  and, 
therefore,  that  this  rule  must  be  discharged.  That  the  inquisition  is  properly  returned 
in  the  name  of  the  sheriff,  is  clear  from  Plowden,  63  (Plowd.  63  a.,  arguendo),  where 
it  is  said — "And  always  when  the  writ  is  returned,  the  name  and  surname  of  the 
sheriff  ought  to  be  put  to  the  return  ;  and  so  he  ought  to  have  done  here,  for  there 
is  a  common  diversity  holden  at  moots  in  court  and  Chancery,  that  the  writ  shall  be 
directed  to  the  sheriff  of  such  a  county  generally,  without  naming  his  name,  but  he 
ought  to  put  his  name  to  the  return  :"  and  this  is  required  by  the  statute  12  E.  2, 
c.  5,  which  directs  "that,  from  henceforth,  sheriffs  and  other  bailiffs  that  receive  the 
King's  writs  returnable  in  his  court,  shall  put  their  own  names  with  the  returns,  so 
that  the  court  may  know  of  whom  they  took  such  returns,  if  need  be."  The  writ 
being  directed  to  the  sheriff  by  name,  and  being  necessarily  returned  in  his  name,  I 
see  no  reason  why  an  intermediate  proceeding  like  this  should  appear  to  be  authenti- 
cated by  the  name  [933]  of  a  third  person,  altogether  a  stranger  to  the  record.  A 
certificate  in  the  name  of  the  under-sheriff  would,  I  incline  to  think,  be  altogether 
without  warrant. 

As  this  is  a  motion  of  a  speculative  character,  I  think  the  rule  should  be  discharged 
with  costs. 

The  rest  of  the  court  concurred. 

Rule  discharged,  with  costs  (a). 

End  of  Easter  Term. 

(a)  In  The  Abbot  of  Tavestocke  v.  Stourton,  P.  21  H.  6,  fo.  34,  pi.  22,  the  writ  of 
justicies,  in  debt  for  10001.,  was  directed  to  the  sheriff  of  Devon.  The  plea  was  held 
in  the  absence  of  W.  Beauchamp,  the  sheriff,  before  one  Robert,  his  under-sheriff, 
although  the  sheriff's  books  stated  that  the  plea  was  held  before  Beauchamp,  the  sheriff. 
The  defendant  pleaded  in  the  county-court  that  he  was  brought  to  answer  coram  non 
judice.  To  this  plea  the  abbot  demurred,  and  had  judgment  in  the  county-court. 
Stourton  brought  a  writ  of  false  judgment,  which  was  non-prossed.  He  afterwards 
brought  a  second  writ  of  false  judgment,  and  assigned  errors.  The  abbot,  without 
answering  the  errors  assigned,  relied  on  the  judgment  of  non-pros ;  and  it  was  held 
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that  the  judgment  of  non-pros,  being  after  appearance  and  process,  was  peremptory. 

Vide  S.  C.  Bio.  Abr.,  tit.  Faux  Judgment,  pi.  9. 

In  an  Anonymous  erne  in  this  court,  2!i  Eliz.,  2  Leon.  34,  "A  justicies  issued  forth 
to  the  sheriff  of  H.  for  the  debt  of  401.  :  and  the  same  plea  was  held  before  the  under- 
sheriff  in  the  absence  of  the  sheriff.  It  was  moved  by  Puckering,  Serjt.,  if  a  writ  of 
error  or  a  false  judgment  lieth  in  this  case.  And  it  was  resolved  by  the  justices  that 
the  sheriff  himself,  in  his  person,  ought  to  hold  plea  of  a  justicies." 

Upon  a  justicies,  the  sheriff'  cannot  make  his  precept  to  the  bailiff  of  a  franchise. 
T.  34  H.  6,  fo.  48,  pi.  1.3. 
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